Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


HARVARD  LAW  SCHOOL 
LIBRARY 


•'VV*^  IVM*^^ 


f\K. 


Italioaal  Reporter  System.— Slate  Seriati 


THE 


SOUTHEASTERN  REPORTER, 


VOLUME  39. 


CONTAINIIYG  ALL  THB  DBCIBI0N8  OF  THB 


SUPREME  COURTS  OF  APPEALS  OF  VIRGINIA  AND  WEST 

VIRGINIA,  AND   SUPREME   COURTS  OF    NORTH 

CAROLINA,  SOUl  H  CAROLINA,  GEORGIA. 


PERMANENT  EDITION. 


JUNE  26— DBOEMBER  10,  1901. 


»         w         ♦ 


ST.  PAUL: 

WEST  PUBLISHING  00. 

1901. 


COFTRIGHT,  1901i 
BY 

WEST  PUBLISHING  COMPANY. 


SOUTHEASTERN  REPORTER,  VOLUME  39. 


JUDGES 

OT  THB 

COURTS  REPORTED  DURIKG  THE  PERIOD  COVERED  BY  THIS  VOLOMK 


QEOROIA— Supreme  Court. 

First  Division. 
THOMAS  J.  SIMMONS,  Chief  Justiob. 

ASBOCIATB  JUSTICES. 

WILLIAM  A.  LITTLE.  ANDREW  J.  COBR 

Second  Division. 
SAMUEL  LUMPKIN,  Presiding  Justiob. 

ASSOCIATE  JUSTICES. 

HENRY  T.  LEWIS.  WILLIAM  H.  FISH. 

NOBTH  CABOIINA— Supreme  Court. 

DAVID  M.  FUROHBS,  Chibf  Justice. 

ASSOCIATE  JUSTICES. 

WALTER  CLARK.  ROBERT  ML  DOUGLAS 

WALTER  A.  MONTGOMERY.   CHARLES  A.  COOK. 

SOUTH  CAROLINA— Supreme  Court. 

HENRY  McIVER.  Chief  Justice. 

ASSOCIATE  JUSTICES. 

Y.  J.  POPE.  EUGENE  B.  GARY. 

IRA  B.  JONES. 

VIROINIA — Supreme  Court  of  Appeals. 

JAMES  KEITH.  President. 

JUDGES. 

RICHARD  H.  CARDWELL  GEORGE  M.  HARRISON. 

JOHN  A.  BUCHANAN.  A.  A.  PHLEGAR. 

STAFFORD  G.  WHITTLK 

WEST  VIRaiNIA— Supreme  Court  of  Appeals. 

HENRY  BRANNON,  Prbsidentl 

JUDGES.* 

MARMADUEE  H.  DENT.  H.  a  McWHORTER. 


597705 


QEORGB  FOFFKNBARQBR 


RULES  OF  PRACTICE. 


OOUBT   OF   NOBTH   OAKOMNA. 


Bevised  and  Adopted  at  February  Term,  1901. 


APPLICANTS  FOB  LICENSE. 

!•  Wlien  ezamiaed. 

Applicants  for  license  to  practice  law  will 
be  examined  on  the  first  Monday  of  eacb 
term,  and  at  no  other  time.  All  examlna^ 
tloos  will  be  in  writing. 

2.  Reqnixements  and  oonrse  o£  study. 

Each  applicant  must  have  attained  the  age 
of  twenty-one  years,  and  must  have  studied: 

Bwell's  Essentials,  3  volnmes. 

Clark  on  Corporations. 

Clark's  Code  of  Civil  Procedure.  | 

Schouler  on  Executors. 

Bispham*8  Equity. 

Code  of  North  Carolina,  volume  L 

Sharswood's  Legal  Ethics. 

ESach  applicant  must  have  read  law  for 
two  years  at  least,  and  shall  file  with  the 
clerk  a  certificate  of  good  moral  character, 
signed  by  two  members  of  the  bar  who  are 
practicing  attomeys.of  this  court 

8.  Deposit. 

Each  applicant  shall  deposit  with  the  clerk 
a  sum  of  money  sufficient  to  pay  the  license 
fee  before  he  shall  be  examined;  and  if,  up- 
on his  examination,  he  shall  fail  to  entitle 
himself  to  receive  a  license,  the  money  shall 
be  returned  to  him. 

APPEALS- WHEN  HEARD. 

4.  Booketiiic. 

Each  appeal  shall  be  docketed  for  the  Ju- 
dicial district  to  which  it  properly  belongs. 
Appeals  in  criminal  actions  shall  be  placed  at 
the  head  of  the  docket  of  each  district.  Ap- 
peals in  both  civil  and  criminal  cases  shall 
be  docketed,  each  in  its  own  class,  in  the 
order  In  which  they  are  filed  with  the  clerk. 


&  Wlien  heard. 

The  transcript  of  the  record  on  appeal  from 
a  judgment  rendered  before  the  commence- 
ment of  a  term  of  this  court  must  be  docket- 
ed at  such  term  seven  days  before  entering 
upon  the  call  of  the  docket  of  the  district  to 
which  it  belongs,  and  stand  for  argument  in 
Its  order.  The  transcript  of.  the  record  on 
appeal  from  a  court  in  a  county  in  which  the 
court  shall  be  held  during  the  term  of  this 
court  may  be  filed  at  such  term  or  at  the 
d9  S.B.  (V) 


next  succeeding  term.  If  filed  seven  days 
before  the  court  begins  the  perusal  of  the 
docket  of  the  district  to  which  it  belongs,  it 
shall  be  heard  In  Its  order;  otherwise,  if  a 
civil  caise,  it  shall  be  continued,  unless,  by 
consent,  it  is  submitted  upon  printed  argu- 
ment under  rule  10;  but  appeals  in  criminal 
actions  shall  each  be  heard  at  the  term  at 
which  it  is  docketed,  unless  for  cause  or  by 
consent  It  is  continued:  Provided,  however, 
that  a  cause  from  the  First,  Second,  and 
Third  districts,  which  is  tried  between  Janu- 
ary 1st  and  the  first  Monday  in  February, 
and  between  August  Ist  and  fourth  Monday 
in  August,  is  not  required  to  be  docketed  at 
the  immediately  succeeding  term  of  this  court, 
though  if  docketed  in  time  for  hearing  at  said 
first  term,  the  appeal  will  stand  regularly  for 
argument 

6.  Appeals  In  eximinal  aetions. 

Appeals  in  criminal  cases,  docketed  seven 
days  before  the  call  of  the  docket  for  their  dis- 
trict, shall  be  heard  before  the  appeals  In  civ- 
il cases  from  said  district  Criminal  appeals 
docketed  after  the  time  above  stated,  shaQ 
be  called  immediately  at  the  close  of  argu- 
ment of  appeals  from  the  Sixteenth  district, 
unless  for  cause  otherwise  ordered,  and  shall 
have  priority  over  civil  cases  placed  at  the 
end  of  the  docket 

7.  Call  of  eaoh  Jvdloial  distriot. 

Causes  from  each  of  the  districts  will  be 
called  on  Tuesday  of  the  week  for  said  dla« 
trict  as  follows: 

From  the  Ist  district,  on  Tuesday  of  the  first 
week. 

From  the  2d  district,  on  Tuesday  of  the  second 
D^eek 

From  the  8d  district,  on  Tuesday  of  the  third 
week. 

From  the  4th  district,  on  Tuesday  of  the 
fourth  \7eek 

From  the  6th  district  on  Tuesday  of  the  fifth 
week. 

From  the  6th  district  on  Tuesday  of  the  sixth 
week. 

From  the  7th  district  on  Tuesday  of  the  sev- 
enth week. 

From  the  8th  district  on  Tuesday  of  the 
eiffhth  week. 

From  the  9th  district  on  Tuesday  of  the  ninth 
week. 

From  the  10th  district  on  Tuesday  of  the 
tenth 
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From  the  11th  district, 
eleventh  week. 

From  the  12th  district, 
twelfth  week. 

From  the  13th  district, 
thirteenth  week. 

From  the  14th  district, 
fourteenth  week. 

From  the  15th  district, 
fifteenth  week. 

From  the  16th  district, 
sixteenth  week. 


on  Tuesday  of  the 

on  Tuesday  of  the 

on  Tuesday  of  the 

on  Tuesday  of  the 

on  Tuesday  of  the 

on  Tuesday  of  the 


8.  End  of  dooket. 

The  call  of  causes  not  reached  and  dispos- 
ed of  during  the  period  allotted  to  each  dis- 
trict, and  those  put  to  the  foot  of  the  docket, 
■hall  begin  at  the  close  of  argument  of  ap- 
peals from  the  Sixteenth  district,  and  each 
cause,  in  its  order,  tried  or  continued,  aubject 
to  rule  6. 

9«  Call  of  the  doeket. 

Bach  appeal  shall  be  called  in  its  proper 
order;  if  any  party  shall  not  be  ready,  the 
cause,  if  a  dTll  action,  may  be  put  to  the  | 
foot  of  the  district,  by  the  consent  of  the  > 
counsel  appearing,  or  for  cause  shown,  and 
be  again  called  when  reached,  if  the  docket 
shall  be  called  a  second  time;  otherwise  the 
first  call  shall  be  peremptory;  or  at  the  first 
term  of  the  court  In  the  year  a  cause  may. 
by  consent  of  the  court,  be  put  to  the  foot 
of  the  docket;  if  no  counsel  appear  for  ei- 
ther party  at  the  first  call,  it  wiU  be  put  to 
the  end  of  the  district,  unless  a  printed  brief 
is  filed  by  one  of  the  parties;  and  if  none 
appear  at  the  second  call,  it  will  be  con- 
tinued, unless  the  court  shall  otherwise  di- 
rect The  appeals  In  criminal  actions  will  be 
called  peremptorily  for  argument  on  the  first 
call  of  the  docket,  unless  for  good  cause  as- 
signed. 

10.  Snlnaisflloii  on  printed  argnment. 

When,  by  consent  of  counsel,  it  is  desired 
to  submit  a  case  without  oral  argument,  the 
court  will  receive  printed  arguments,  with- 
out regard  to  the  number  of  the  case  on  dock- 
et, or  date  of  docketing  appeal.  Such  con- 
sent must  be  signed  by  counsel  of  both  par- 
ties and  filed,  and  the  clerk  shall  make  a  note 
thereof  on  the  docket,  but  the  court,  not- 
withstanding, can  direct  an  oral  argument  to 
be  made,  if  it  shall  deem  best 

11.  If  orally  argued. 

When  the  case  is  argued  orally  on  the  regu- 
lar call  of  the  docket,  in  behalf  of  only  one 
of  the  parties,  no  printed  argument  for  the 
other  party  wiU  be  received,  unless  it  is  filed 
before  the  oral  argument  begins.  No  brief 
or  argum^t  will  be  received  after  a  case 
has  been  argued  or  submitted,  except  upon 
leave  granted  in  open  court,  after  notice  to 
apposing  counseL 

12.  If  brief  filed  by  either  party. 

When  a  case  is  reached  on  the  regular  can 
of  the  docket,  and  a  printed  brief  or  argu- 
ment shall  be  filed  for  either  party,  the  case 
shall  stand  on  the  same  footing  as  If  there 


were  an  appearance  by  counsel.  When  a 
printed  brief  is  filed,  a  copy  thereof  shall  be 
served  on  the  opposite  counsel,  if  any  is  in 
attendance  on  the  court,  at  least  twenty-four 
hours  before  the  cause  is  called  for  argu- 
ment, and  if  default  is  made  herein,  the  costs 
of  printing  shall  not  be  taxed  in  favor  of  the 
defaulting  party,  though  he  should  be  suc- 
cessful in  the  action. 

13.  Cases  beard  ont  of  tbeir  order. 

In  cases  where  the  state  is  concerned.  In- 
volving or  affecting  some  matter  of  general 
public  interest,  the  court  may,  upon  motion 
of  the  attorney  general,  assign  an  earlier 
place  in  the  calendar,  or  fix  a  day  for  the  ar- 
gument thereof,  which  shall  take  precedence 
of  other  business.  And  the  court  at  the  in- 
stance of  the  party  to  a  cause  that  directly 
involves  the  right  to  a  public  ofilce,  or  at  the 
instance  of  a  party  arrested  in  a  civil  action 
who  is  in  Jail  by  reason  of  inability  to  give 
bond  or  from  refusal  of  the  court  to  dis- 
charge him,  may  make  the  like  assignment 
in  respect  to  it 

14.  Cases  beard  tosetber. 

Two  or  more  cases  involying  the  same 
questiop  may,  by  leave  of  the  court  be  heard 
together,  but  they  must  be  argued  as  one 
case,  the  court  directing,  when  the  counsel 
disagree,  the  course  of  the  argument 

WHBN  DISMISSED. 

15.  If  appeal  not  proaeented. 

Gasep  not  prosecuted  for  two  terms  shall, 
when  reached  in  order  after  the  second  term, 
be  dismissed  at  the  cost  of  the  appellant  un- 
less til  8  a'-me,  for  sufficient  cause,  shall  be 
contloned.  When  so  dismissed,  the  appel- 
lant may  at  any  time  thereafter,  not  later 
thar  during  the  week  allotted  to  the  district 
to  which  it  belongs  at  the  next  succeeding 
teim,  move  to  have  the  same  reinstated,  on 
notice  tc  the  appellee  and  showing  sufficient 
cause. 

16.  Motion  to  dismiss. 

A  motlcn  to  dismiss  an  appeal  for  non- 
compliance with  the  requirements  of  the  stat- 
ute in  pei'f  ecting  an  appeal,  must  be  made  at 
or  bpfore  entering  upon  the  trial  of  the  ap- 
peal upon  its  merits,  and  such  motion  will 
be  allowed  un!es5<  such  compliance  be  shown 
in  the  record  or  a  waiver  thereof  appear 
therein,  or  such  compliance  is  dispensed  with 
by  a  writing,  signed  by  the  appellee  or  his 
counsel,  to  that  effect  or  unless  the  court 
shall  allow  appropria^«  amendments. 

17.  Dismissed  by  appellee. 

If  the  appellant  in  a  civil  action  shall  fall 
to  bring  up  and  file  a  transcript  of  the  record 
seven  days  before  the  court  begins  the  call 
of  causes  from  the  district  from  which  it 
comes  at  the  term  of  this  court  at  which 
such  transcript  is  required  to  be  filed,  the 
appellee,  on  exhibiting  the  certificate  of  the 
clerk  of  the  court  from  which  the  appeal 
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comei,  showing  the  names  of  the  parties 
thereto,  the  time  when  the  Judgment  and  ap- 
peal were  taken,  the  name  of  the  appellant, 
and  the  date  of  the  settling  of  the  case  on 
appeal.  If  any  has  been  settled,  and  filing 
said  certificate  or  certified  transcript  of  the 
record  in  this  court,  may  have  the  appeal 
docketed  and  dismissed  at  appellant's  cost 
with  leave  to  the  appellant,  during  the  term, 
and  after  notice  to  the  appellee,  to  apply  for 
the  redocketing  of  the  cause, 

18.  Wliea  appeal  disinissed. 

When  an  appeal  is  dismissed  by  reason  of 
the  failure  of  the  appellant  to  bring  up  a 
transcript  of  the  record,  and  the  same,  oi*  a 
certificate  for  that  purpose,  as  allowed  by 
rule  17,  is  procured  by  appellee,  and  the  case 
dismissed,  no  order  shall  be  made  setting 
aside  the  dismissal  or  allowing  the  appeal  to 
be  reinstated*  even  though  the  appellant  may 
be  otherwise  entitled  to  such  order,  until  the 
appellant  shall  have  paid,  or  offered  to  pay, 
the  costs  of  the  appellee  in  procuring  the 
transcript  of  the  record,  or  proper  certificate, 
and  in  causing  the  same  to  be  docketed. 

TRANSCRIPTS. 

19.  Traasorlpt  of  veoord. 

(1)  The  Record.  In  every  record  of  an  ae» 
tion  brought  to  this  court,  the  proceedings 
shall  be  set  forth  in  the  order  of  time  in 
which  they  occurred,  and  the  several  process- 
es, or  orders,  etc,  shall  he  arranged  to  follow 
each  other  in  the  order  the  same  took  place, 
when  practicable. 

(2)  Pages  Numbered.  The  pages  of  the 
record  shall  be  numbered,  and  there  shall  be 
written  on  the  margin  of  each  a  brief  state- 
ment of  the  subject-matter  contained  therein. 

(3)  Index.  On  some  paper  attached  to  the 
record,  there  shall  be  an  index  thereto,  in  the 
following  or  some  equivalent  form: 

Summons— Date  page  1 

Complaint— First  cause  of  action . . .  .page  2 
Complaint— Second  cause  of  action,  .page  8 
Affidavit  for  attachment  etc page  4 

20.  Tasufflcient  transcript. 

If  any  cause  shall  be  brought  on  for  argu- 
ment and  the  above  regulations  shall  not 
have  been  complied  with,  the  case  shall  be 
dismissed  or  put  to  the  end  of  the  district 
or  the  end  of  the  docket  or  continued,  as 
may  be  proper.  If  not  dismissed,  it  shall  be 
referred  to  the  cleric,  or  some  other  person, 
to  put  the  record  in  the  prescribed  shape,  for 
which  an  allowance  of  five  dollars  will  be 
made  to  him,  to  be  paid  in  each  case  by  the 
appellant  and  execution  therefor  may  imme- 
diately issue. 

SI*  ICarciiial  ref  erenees. 

A  case  will  not  be  heard  until  there  shall 
be  put  in  the  margin  of  the  record,  as  re- 
quired in  rule  19  (2),  brief  references  to  such 
parts  of  the  text  as  are  necessary  to  be  con- 
sidered in  a  decision  of  a  case. 


22.  Uaaeeessarj  reeorda. 

The  cost  of  copies  of  unnecessary  and  Ir- 
relevant testimony,  or  of  Irrelevant  matter 
about  the  appeal  not  needed  to  explain  the 
exceptions  or  errors  assigned,  and  not  con- 
stituting a  part  of  the  record  of  the  action 
of  the  court  taken  during  the  progress  of  the 
cause,  shall,  in  all  cases,  be  charged  to  the 
appellant  unless  it  appears  that  they  were 
sent  up  by  the  appellee,  in  which  case  the 
cost  shall  be  taxed  against  him. 

PLEADINGS. 

23.  Memoranda  of. 

Memoranda  of  pleadings  will  not  be  re- 
ceived or  recognised  in  the  supreme  court  as 
pleadings,  even  by  consent  of  counsel,  but 
the  same  will  be  treated  as  frivolous  and  Im- 
pertinent 

24.  Assinlas   two   or   more    oaases   of 

aotton. 

Every  pleading  containing  two  or  more 
causes  of  action  shall,  in  each,  set  out  all 
the  facts  upon  which  it  rests,  and  shall  not 
by  reference  to  others,  incorporate  in  itself 
any  of  the  allegations  in  them,  except  that 
exhibits,  by  marks  or  numbers,  may  be  refer- 
red to  without  reciting  their  contents,  when 
attached  thereto. 

26.  Wlien  seandaloas. 

Pleadings  containing  scandalous  or  imper- 
tinent matter  will,  in  a  plain  case,  be  ordered 
by  the  court  to  be  stricken  from  the  record, 
or  reformed,  and  for  this  purpose  the  court 
may  refer  It  to  the  clerk,  or  some  member 
of  the  bar,  to  examine  and  report  the  char- 
acter of  the  same. 

26.  Amendments. 

The  court  may  "amend  any  process,  plead- 
ing or  proceeding,  either  in  form  or  sub- 
stance, for  the  purpose  of  furthering  justice, 
on  such  terms  as  shall  be  deemed  Just  at 
any  time  before  final  Judgment  or  may  make 
proper  parties  to  any  case,  where  the  court 
may  deem  it  necessary  and  proper  for  the 
purpose  of  Justice,  and  on  such  terms  as  the 
court  may  prescribe.*'    Code,  {  965. 

EXCEPTIONS. 

27.  Ro^r  assigned. 

Every  appellant  shall  set  out  In  his  state- 
ment of  case  served  on  appeal  his  excep- 
tions to  the  proceedings,  ruling,  or  Judgment 
of  the  court  briefly  and  clearly  stated  and 
numbered.  When  no  case  settled  is  neces- 
sary, then,  within  ten  days  next  after  the 
end  of  the  term  at  which  the  Judgment  is 
rendered  from  which  an  appeal  shall  be  tak- 
en, or  in  case  of  a  ruling  of  the  court  at 
chambers  and  not  in  term  time,  within  ten 
days  after  notice  thereof,  appellant  Aall  file 
the  said  exceptions  in  the  clerk's  ofilce.  No 
exception  not  thus  set  out  or  filed  and  made 
a  part  of  the  case  or  record,  shall  be  consid- 
ered by  this  court  other  than  exceptions  to 
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the  jurisdlctloii,  or  because  the  complaint 
does  not  state  a  canse  of  action,  or  motions 
In  arrest  for  the  insnfflclency  of  an  indict- 
ment* 

PRINTING  RECORDS. 

28.  Wliat  to  be  printed. 

Fifteen  copies  of  the  entire  transcript  sent 
ap  in  each  action  shall  be  printed,  except  in 
panper  appeals.  In  these  latter,  the  clerk  of 
the  conrt  shall  make  five  typewritten  copies 
of  such  parts  of  the  record  as  present  the 
exceptions.  Should  the  appellant  gain  the 
appeal,  the  cost  of  such  typewritten  copies 
shall  be  taxed  against  the  appellee  as  part 
of  the  costs  on  appeal.  The  printed  tran- 
script shall  be  in  the  order  required  by  rule 
19  (1),  and  sbaU  contain  the  marginal  refer- 
ences and  index  required  by  rule  19  (2)  and 
19  (3).  Though,  for  economy,  the  marginal 
references  In  the  manuscript  may  be  printed 
as  subheads  in  the  body  of  the  record,  and 
not  on  the  margin.  The  transcript  shall  be 
printed  Immediately  after  docketing  the 
same,  unless  it  is  sent  up  ready  printed,  and 
one  copy  of  the  printed  transcript  (or  of  the 
typewritten  copies  in  pauper  appeals)  and  a 
copy  of  each  printed  brief  shall  be  sent  to 
each  member  of  the  court  by  the  clerk  of  this 
court  at  least  twenty-four  hours  before  each 
case  Is  called  for  argument 

29.  Row  printed. 

The  transcript  on  appeal  shall  be  printed 
under  the  direction  of  the  clerk  of  this  court 
and  in  the  same  type  and  style,  and  pages 
of  same  size,  as  the  Reports  of  this  court 
unless  it  is  printed  below  in  the  required 
style  and  manner.  If  it  is  to  be  printed  here, 
the  party  sending  up  an  appeal  shall  send 
therewith  a  deposit  in  cash,  for  that  purpose, 
to  the  clerk  of  this  court  of  sixty  cents 
(which  indudes  ten  cents  for  the  clerk)  for 
each  printed  page,-— said  cash  deposit  to  be 
estimated  at  fifty  cents  for  each  page  of  the 
transcript  of  the  record. 

30.  If  not  printed. 

If  the  transcript  on  appeal  (except  In  pau- 
per appeals)  shall  not  be  printed  as  required 
by  the  rules,  by  reason  of  the  failure  of  the 
appellant  to  send  up  the  transcript  or  de- 
posit the  cost  therefor  in  time  for  it  to  be 
printed  when  called  in  its  regular  order  (as 
set  out  in  rule  5),  the  appeal  shall,  on  mo- 
tion of  appellee,  be  dismissed;  but  the  court 
may,  on  motion  of  appellant  after  five  days' 
notice,  at  the  same  term,  for  good  cause 
shown,  reinstate  the  appeal,  to  be  heard  at 
the  next  term.  When  a  cause  is  called  and 
the  record  is  not  fully  printed,  if  the  appellee 
does  not  move  to  dismiss,  the  cause  will  be 
continued.  The  court  will  hear  no  cause  in 
which  the  rule  as  to  printing  is  not  complied 
with,  other  than  pauper  appeals. 

31.  Costs  of  printing. 

The  actual  cost  of  printing  the  transcript 
on  appeal  shall  be  allowed  to  ine  successful 


party,  not  to  exceed,  however,  fifty  cents  per 
page  of  one  copy  of  the  printed  transcript 
and  not  exceeding  fifty  pages  of  the  abore 
specified  size  and  type,  unless  otherwise  spe- 
cially ordered  by  the  court:  and  the  clerk 
of  this  court  shall  be  allowed  ten  cents  ad- 
ditional for  each  such  page  for  making  copy 
for  the  printer,  unless  the  appellant  shall 
send  up  a  duplicate  manuscript  or  typewrit- 
ten copy  for  that  purpose,  or  shall  have  the 
copies  printed  below. 

Judges  and  counsel  should  not  incumber 
the  "case  on  appeal**  with  evidence  or  with 
matters  not  pertinent  to  the  exceptions  taken. 
When  the  case  Is  settled,  either  by  the  judge 
or  the  parties,  if  either  ^party  deems  that 
such  unnecessary  matter  is  incorporated,  he 
shall  have  his  exception  noted,  designating 
the  parts  deemed  unnecessary,  and  if,  upon 
bearing  the  appeal,  the  court  finds  that  such 
parts  were  in  fact  unnecessary,  the  cost  of 
making  the  transcript  of  such  unnecessary 
matter  and  of  printing  the  same  shall  be 
taxed  against  the  party  at  whose  instance 
it  was  Incorporated  into  the  transcript  as 
required  by  rule  22,  no  matter  in  whose  fa- 
vor the  Judgment  is  given  here,  except  when 
such  imrty  has  already  paid  the  expense  of 
such  unnecessary  matter,  and  in  that  event 
he  shall  not  recover  it  back,  though  success- 
ful on  his  appeal.  Motion  for  taxation  of 
costs  for  copying  and  printing  unnecessary 
parts  sent  up  in  the  manuscript  shall  be  de- 
cided without  argument. 

32.  Printing  briefs. 

While  briefs  are  not  yet  required  to  be 
printed,  they  are  desirable  in  all  cases  which 
can  be  deemed  of  sufiSicient  Importance  to  be 
brought  to  this  court  Such  briefs  may  be 
printed  under  supervision  of  counsel  or  of  the 
clerk  of  this  court  but  must  be  of  the  size 
and  style  prescribed  by  rule  29  for  the  tran- 
script on  appeal.  If  to  be  printed  here,  the 
deposit  therefor  must  be  made  as  specified 
in  rule  29. 

ARGUMENT. 

33.  Oral  argnments. 

(1)  The  counsel  for  the  appellant  shall  be 
entitled  to  open  and  conclude  the  argument 

(2)  The  counsel  for  the  appellant  may  be 
heard  for  one  hour,  including  the  opening  ar- 
gument and  reply. 

(3)  The  counsel  for  the  appellee  may  be 
heard  for  one  hour. 

(4)  The  time  occupied  in  reading  the  rec- 
ord before  the  argument  begins  shall  not  be 
counted  as  part  of  the  time  allowed  for  the 
argument;  but  this,  shall  not  embrace  such 
parts  of  the  record  as  may  be  read  pending 
the  argument 

(5)  The  time  for  argument  may  be  extend- 
ed by  the  court  in  a  case  requiring  such  ex- 
tension, but  application  for  extension  must 
be  made  before  the  argument  begins.  The 
court  however,  may  direct  the  argument  of 
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sncb  points  as  it  may  see  lit  outside  of  the 
time  limited. 

(6)  Any  number  of  connsel  may  be  heard 
on  either  side  within  the  limit  of  the  time 
above  specified;  but,  if  several  counsel  shall 
be  heard,  each  must  confine  himself  to  a 
part  or  parts  of  the  subject-matter  involved 
in  the  exceptions  not  discussed  by  his  asso- 
ciate counsel,  unless  directed  otherwise  by 
the  court,  so  as  to  avoid  tedious  and  useless 
repetition. 

34.  Printed  arsnuieAta  or  briefs* 

When  the  cause  is  submitted  on  printed 
argument  under  rule  10,  or  a  brief  is  filed, 
whether  counsel  appear  or  not,  such  brief 
or  argument,  if  of  appellant,  shall  set  forth 
a  brief  statement  of  the  case,  embracing  so 
much  and  such  parts  of  the  record  as  may 
be  necessary  to  understand  the  case;  the 
several  grounds  of  exceptions  and  assign- 
ments  of  error  relied  upon  by  the  appellant; 
the  authorities  relied  upon  classified  under 
each  assignment,  and  if  statutes  are  mate- 
rial, the  same  shall  be  cited  by  the  book, 
chapter  and  section;  but  this  shall  not  be 
understood  to  prevent  a  citation  of  other 
authorities  in  the  argument. 

35.  Copies  of  brief  to  be  f  nmisbecL 

Fifteen  copies  shall  be  delivered  to  the 
clork  of  the  court,  one  of  which  shall  be  filed 
with  the  transcript  of  the  record,  one  hand- 
ed to  each  of  the  justices  at  the  time  the 
argument  shall  begin,  one  to  the  reporter, 
and  one  to  the  opposing  counsel. 

36.  Brief  of  appellee. 

The  appellee  shall  file  the  same  number  of 
like  briefs,  except  that  he  may  omit  the 
statement  of  the  case,  and  it  shall  be  dis- 
tributed in  like  manner. 

37.  Coet  of  briefs. 

The  actual  cost  of  printing  his  brief,  not 
exceeding  fifty  (50)  cents  per  page  of  the  size 
of  the  pages  in  the  North  Carolina  Reports, 
and  not  exceeding  ten  pages,  shall  be  allowed 
to  the  successful  party,  to  be  taxed  in  the 
bill  of  costs. 

38.  Reargtunent. 

The  court  will,  of  Its  own  motion,  direct 
a  reargument  before  deciding  any  case,  if, 
in  Its  Judgment,  it  is  desirable. 

39.  Aareement  of  oom&seL 

The  court  will  not  recognize  any  agree- 
ment of  counsel  in  any  case  unless  the  same 
shall  appear  in  the  record,  or  in  writing,  filed 
in  the  cause  in  this  court 

40.  Entry   of   appearance. 

An  attorney  shall  not  be  recognized  as  ap- 
pearing in  any  case  unless  he  be  entered  as 
counsel  of  record  in  the  case.  Upon  his  re- 
quest, the  clerk  shall  enter  the  name  of  such 
attorney,  or  he  may  enter  it  himself,  there- 
by making  him  counsel  of  record  for  the 
party  he  may  designate  therein.  Such  ap- 
pearance of  counsel  shall  be  deemed  to  be 


general  in  the  case,  unlees  a  different  ap- 
pearance be  indicated.  Counsel  of  record 
are  not  permitted  to  withdraw  from  a  caae, 
except  by  leave  of  the  court 

CBRTIORARI  AND  SUPERSBDBA& 

41.  Wben  applied  for. 

Generally  the  writ  of  certiorari,  as  a  sub- 
stitute for  an  appeal,  must  be  applied  for  at 
the  term  of  this  court  to  which  the  appeal 
ought  to  have  been  taken,  or,  if  no  appeal 
lay,  then  before  or  to  the  term  of  this  court 
next  after  the  Judgment  complained  of  was 
entered  in  the  superior  court.  If  the  writ 
shall  be  applied  for  after  that  term,  sufil- 
dent  cause  for  the  delay  must  be  shown. 

42.  Ho^r  applied  for. 

The  writs  of  certiorari  and  supersedeas 
shall  be  granted  only  upon  petition  specify- 
ing the  grounds  of  application  therefor,  ex- 
cept when  a  diminution  of  the  record  shall 
be  suggested,  and  it  appears  upon  the  face 
of  the  record  that  it  is  manifestly  defective, 
in  which  case  the  writ  of  certiorari  may  be 
allowed,  upon  motion  in  writing.  In  all 
other  cases,  the  adverse  party  may  answer 
the  petition.  The  petition  and  answer  must 
be  verified,  and  the  application  shall  be  heard 
upon  the  petition,  answer,  affidavit  and  such 
other  evidence  as  may  be  pertinent 

43.  Notice  of. 

No  such  petition  or  motion  In  the  applica- 
tion shall  be  heard  unless  the  petitioner 
shall  have  given  the  adverse  party  ten  days' 
notice,  in  writing,  of  the  same;  but  the  court 
may,  for  Just  cause  shown,  shorten  the  time 
for  such  notice. 

ADDITIONAL  ISSUES. 

44.  If  other  issnes  necessary. 

If,  pending  the  consideration  of  an  ap- 
peal, the  supreme  court  shall  consider  the 
trial  of  one  or  more  issues  of  fact  necessary 
to  a  proper  decision  of  the  case  upon  Its' 
merits,  such  issues  shall  be  made  up  under 
the  direction  of  the  court  and  certified  to 
the  superior  court  for  trial,  and  the  case 
will  be  retained  for  that  purpose. 

MOTIONS. 

45.  In  writing. 

All  motions  made  to  the  court  shall  be  re- 
duced to  writing,  and  shall  contain  a  brief 
statement  of  the  facts  on  which  they  are 
founded,  and  the  purpose  of  the  same.  Such 
motion,  not  leading  to  debate,  nor  followed 
by  voluminous  evidence,  may  be  made  at 
the  opening  of  the  session  of  the  court 

ABATEMENT  AND  REVIVOR, 

46.  Deatb  of  party. 

Whenever,  pending  an  appeal  to  this  court, 
either  party  shall  die,  the  proper  representa- 
tive in  the  personalty  or  realty  of  the  de- 
ceased party,  according  to  the  nature  of  the 
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case,  may  Tolnntarlly  come  In,  and,  an  mo- 
tion, be  admitted  to  become  parties  to  the 
action,  and  thereupon  the  appeal  shall  be 
heard  and  determined  as  In  other  causes, 
and,  If  such  representatiyes  shall  not  so  vol- 
untarily become  parties,  then  the  opposing 
party  may  suggest  the  death  upon  the  rec- 
ord, and  thereupon,  on  motion,  obtain  an  or- 
der that,  unless  such  representatives  shall 
become  parties  within  the  first  five  days  of 
the  ensuing  term,  the  party  moving  for  such 
order  shall  be  entitled  to  have  the  appeal 
dismissed;  or,  if  the  party  moving  shall  be 
the  appellant,  he  shall  be  entitled  to  have 
the  appeal  heard  and  determined  according 
to  the  course  of  the  court:  Provided,  such 
order  shall  be  served  upon  the  opposing  par- 
ty. 

47.  WHen  appeal  abates. 

When  the  death  of  a  party  Is  suggested, 
and  the  proper  representatives  of  the  de- 
ceased fail  to  appear  by  the  fifth  day  of  the 
term  next  succeeding  such  suggestion,  and 
no  action  shall  be  taken  by  the  opposing  par- 
ty within  the  time  to  compel  their  appear- 
ance, the  appeal  shall  abate,  unless  other- 
wise ordered. 

OPINIONS. 


48.  Wlien  oertilled  do' 

"The  clerk  shall,  on  the  first  Monday  In 
each  month,  transmit,  by  some  safe  hand,  or 
by  mall,  to  the  clerks  of  the  superior  courts, 
certificates  of  the  decisions  of  the  supreme 
court,  which  shall  have  been  on  file  ten  days. 
In  cases  sent  from  said  court"  Acts  1887, 
e.  41. 

THE  JUDGMENT  DOCKET. 

49.  How  kept. 

The  Judgment  docket  of  this  court  shall 
contain  an  alphabetical  index  of  the  names 
of  the  parties  in  favor  of  whom  and  against 
whom  each  judgment  was  entered.  On  this 
docket  the  clerk  of  the  court  will  enter  a 
brief  memorandum  of  every  final  judgment 
affecting  the  right  to  real  property,  and  of 
every  judgment  requiring,  in  whole  or  in 
part,  the  payment  of  money,  stating  the 
names  of  the  parties,  the  term  at  which  such 
judgment  was  entered,  its  number  on  the 
docket  of  the  court;  and  when  it  shall  ap- 
pear from  the  return  on  the  execution,  or 
from  an  order  for  an  entry  of  satisfaction 
by  this  court,  that  the  judgment  has  been 
satisfied,  in  whole  or  in  part,  the  clerk,  at 
the  request  of  any  one  interested  in  such 
entry,  and  on  the  payment  of  the  lawful 
fee,  shall  make  a  memorandum  of  such  sat- 
isfaction, whether  in  whole  or  in  part,  and 
refer  briefiy  to  the  evidence  of  it. 

EXECUTIONS. 

50.  Teste  of  exeovtlons. 

When  an  appeal  shall  be  taken  after  the 
commencement  of  a  term  of  this  court,  the 
Judgment  and  teste  of  the  execution  shall 


have  effect  from  the  time  of  the  filing  of  the 
appeal. 

51.  Issnias  and  return  of. 

Executions  issuhig  from  this  court  may  bo 
directed  to  the  proper  ofiicers  of  any  county 
in  the  state.  At  the  request  of  a  party  in 
whose  favor  execution  is  to  be  issued,  it  may 
be  made  returnable  on  any  specified  day  after 
the  commencement  of  the  term  of  this  court 
next  ensuing  its  teste.  In  the  absence  of 
such  request,  the  clerk  shall,  within  thirty 
days  after  the  certificate  of  opinion  is  sent 
down,  issue  such  execution  to  the  county  from 
which  the  cause  came,  making  it  returnable 
on  the  first  day  of  the  next  ensuing  term. 
The  execution  may,  .when  the  party  in  whose 
favor  Judgment  is  rendered  shall  so  direct, 
be  made  returnable  to  the  term  of  the  superi- 
or court  of  said  county  held^  next  after  the 
date  of  its  issue,  and  thereafter  successive  ex- 
ecutions will  only  be  Issued  from  said  superi- 
or court,  and,  when  satisfied,  the  fact  shall 
be  certified  to  this  court,  to  the  end  that  an 
entry  to  this  effect  be  made  here. 

PETITION  TO  REHEAR 

52.  WHen  filed. 

A  petition  to  rehear  may  be  filed  at  the 
same  term,  or  during  the  vacation  succeeding 
the  term  of  the  court  at  which  the  judgment 
was  rendered,  or  within  twenty  days  after 
the  commencement  of  the  succeeding  term. 
If  such  petition  is  ordered  to  be  docketed  by 
the  justice  to  whom  it  Is  submitted  under  ruh* 
58,  such  justice  may,  upon  such  terms  as  he 
sees  fit,  make  an  order  restraining  the  issuing 
of  an  execution,  or  the  collection  and  payment 
of  the  same,  until  the  next  term  of  said  court 
or  until  the  petition  to  rehear  shall  have  been 
'  determined. 

53.  Wliat  to  oontain* 

The  petition  must  assign  the  alleged  error 
'  of  the  law  complained  of;  or  the  matter  over- 
looked; or  the  newly-discovered  evidence;  and 
.  allege  that  the  judgment  complained  of  has 
been  performed  or  secured.  Such  petition 
shall  l>e  accompanied  with  the  certificate  of 
at  least  two  members  of  the  bar  of  this  court 
;  who  have  no  interest  in  the  subject-matter, 
'  and  have  never  been  of  counsel  for  either 
party  to  the  suit,  that  they  have  carefully  ex- 
amined the  case  and  the  Uw  bearing  upon  the 
same,  and  the  authorities  cited  in  the  opinion, 
and  that  In  their  opinion  the  decision  is  er- 
roneous, and  in  what  respect  It  is  erroneous. 
The  petition  shall  be  sent  to  the  clerk  of  this 
court,  who  shall  indorse  thereon  the  time 
when  it  was  received,  and  deliver  the  same 
to  the  justice  designated  by  the  petitioner, 
who  shall  be  a  Justice  who  did  not  dissent 
from  the  opinion;  but  the  opinion  shall  not  be 
docketed  unless  such  Justice  shall  indorse 
thereon  that  the  case  is  a  proper  one  to  be  re- 
heard; and  notice  of  the  action  had  shall  be 
given  to  the  petitioner  by  the  clerk  of  this 
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coTirt,  and  If  docketed,  to  the  opposite  party 
alsa 

The  rehearing  may  be  granted  as  to  the 
whole  case,  or  restricted  to  specified  points, 
as  may  be  directed  by  the  justice  who  grants 
the  application. 

54.  Kotioe  of« 

Before  applying  for  an  order  to  restrain  the 
issuing  of  an  execution,  or  the  collection  and 
payment  of  the  same,  written  notice  must  be 
given  the  adyerse  party  of  the  intended  mo- 
tion, as  prescribed  by  law,  and  also  of  the 
proposed  application  for  a  rehearing  of  th? 
cause,  with  a  copy  of  the  petition  thereCor. 
The  court  may,  however,  grant  a  temporary 
restraining  order  without  noticet 

CLERK  AND  COMMISSIONERS. 

55.  Report  of  f nnds  in.  liaiicls  of. 

The  clerk  and  every  commissioner  of  this 
court  who,  by  virtue  or  under  color  of  any  or- 
der. Judgment  or  decree  of  the  supreme  court, 
In  any  action  or  matter  pending  therein,  has 
received,  or  shall  receive,  any  money  or  se- 
curity for  money,  to  be  kept  or  invested  for 
the  benefit  of  any  party  to  such  action  or 
matter,  or  of  any  other  person,  shall,  at  the 
term  of  said  court  held  next  after  the  first 
day  of  January  in  each  year,  report  to  the 
court  a  statement  of  said  fund,  setting  forth 
the  title  and  number  of  the  action  or  matter, 
the  term  of  the  court  at  which  the  order  or 
orders  under  which  the  clerk  or  such  commis- 
sioner professes  to  act  was  made;  the  amount 
and  character  of  the  Investment,  and  the  se- 
curity for  the  same,  and  his  opinion  as  to  the 
Rulficiency  of  such  security.  In  every  subse- 
quent report  he  shall  state  the  condition  of 
the  fund,  and  any  change  made  in  the  amount 
or  character  of  the  investment,  and  every 
payment  made  to  any  person  entitled  thereto. 

56.  Report  recorded. , 

The  reports  required  by  the  preceding  para- 
graph shall  be  examined  by  the  court,  or  some 
member  thereof,  and  their  or  his  approval  in- 
dorsed shall  be  recorded  in  a  well-bound  book, 
kept  for  the  purpose,  in  the  office  of  the  clerk 
of  the  supreme  court,  entitled  "Record  of 
Funds,"  and  the  cost  of  recording  the  same 
shall  be  allowed  by  the  court  and  paid  out  of 
the  fund.  The  report  shall  be  filed  among 
the  papers  of  the  action  or  matter  to  which 
the  fund  belongs. 

BOOKS. 

57.  Books  taken  out. 

No  book  belonging  to  the  supreme  court  li- 
brary shall  be  taken  therefrom  except  into 
the  supreme  court  chamber,  unless  by  the  Jus- 
dees  of  the  court,  the  governor,  the  attorney 
genera},  or  the  head  of  some  department  of 
the  executive  branch  of  the  state  government, 
without  the  special  permission  of  the  marshal 
of  the  court,  and  then  only  upon  the  applica- 
tion in  writing  of  a  Judge  of  a  superior  court 
holding  court  or  hearing  some  matter  in  the 


city  of  Raleigh,  the  president  of  the  senate, 
the  speaker  of  the  house  of  representatives, 
or  the  chairman  of  the  several  committees  of 
the  general  assembly;  and  in  such  cases  the 
marshal  shall  enter  in  a  book  kept  for  the 
purpose  the  name  of  the  officer  requiring  the 
same,  the  name  and  number  of  the  volume 
taken,  when  taken,  and  when  returned. 

CLERK. 

58.  Minute  book. 

The  clerk  shall  keep  a  permanent  minute 
book,  containing  a  brief  summary  of  the  pro- 
ceedings of  this  court  in  each  appeal  disposed 
of. 

59.  Glerk  to  kave  opinions  typewritten 

and  sent  to  Jndses. 

After  the  court  has  decided  a  cause,  the 
Judge  assigned  to  write  It  shall  hand  the  opin- 
ion, when  written,  to  the  clerk,  who  shall 
cause  five  typewritten  copies  to  be  at  once 
made  and  a  copy  sent  in  a  sealed  envelope  to 
each  member  of  the  court,  to  the  end  that  the» 
same  may  be  carefully  examined,  and  the 
bearing  of  the  authorities  cited  may  be  consid- 
ered prior  to  the  day  when  the  opinion  shall 
be  finally  offered  for  adoption  by  the  court 
and  ordered  to  be  filed. 

LIBRARIAN. 

60.  Reports  by  him. 

The  librarian  shall  keep  a  correct  catalogue 
of  all  books,  periodicals  and  pamphlets  in  the 
library  of  the  supreme  court  and  report  to 
the  court  on  the  first  day  of  the  spring  term 
of  each  year,  what  books  have  been  added 
during  the  next  year  preceding  his  report  to 
the  library,  bj  purchase  or  otherwise,  and  also 
what  books  have  been  lost  or  disposed  of,  and 
In  what  manner. 

61.  Sittings  of  tke  oonrt. 

The  court  will  sit  dally,  Sundays  and  Mon- 
days excepted,  from  10  a.  m.  to  2  p.  m.,  for 
the  hearing  of  causes,  except  when  the  docket 
of  a  district  Is  exhausted  before  the  close  of 
the  week  allotted  to  it.  The  court  will  sit, 
however,  on  the  first  Monday  of  each  term  for 
the  examination  of  applicants  for  license  to 
practice  law. 

62.  Citation  of  reports. 

Inasmuch  as  many  volumes  of  Reports  pri- 
or to  the  63d  have  been  reprinted  by  the  state, 
with  the  number  of  the  Reports  instead  of 
the  name  of  the  reporter,  and  all  the  other 
volumes  will  be  reprinted  and  numbered  In 
like  manner,  counsel  will  cite  the  volumes 
prior  to  the  63d  as  follows: 
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C7ln  quoting  from  the  REPRINTED  Re- 
ports counsel  will  cite  always  the  marginal 
(i.  e.  the  original)  paging,  except  1  N.  0.  and 
20  N.  Cm  which  are  repaged  throughout,  with- 
out marginal  paging. 


SUPEBIOB  OOUBTS  OF  NORTH  CABOUNA. 


1«  Entriea  on  recorda* 

No  entry  shall  be  made  on  the  records  of 
the  superior  courts  (the  summons  docket  ex- 
cepted) by  any  other  person  ^than  the  clerk, 
bis  regular  deputy,  or  some  person  so  direct- 
ed by  the  presiding  Judge  or  the  Judge  him- 
self. 

2.  Snrety  on  proseontlon  bond  and  bail. 

No  person  who  Is  bail  in  any  action  or 
proceeding,  either  cItII  or  criminal,  or  who 
is  surety  for  the  prosecution  of  any  suit,  or 
upon  appeal  from  a  Justice  of  the  peace,  or 
is  sm'ety  in  any  undertaking  to  be  affected 
by  the  result  of  the  trial  of  the  action, .  shall 
appear  as  counsel  or  attorney  in  the  same 
cause.  And  it  shall  be  the  duty  of  the 
clerks  of  the  several  superior  courts  to  state, 
on  the  docket  for  the  court,  the  names  of 
the  bail,  if  any,  and  surety  for  the  prosecu- 
tion in  each  case,  or  upon  appeal  from  a 
justice  of  the  peace. 

3.  Opening  and  oonolnsion. 

In  all  cases,  civil  or  criminal,  when  no 
evidence  is  introduced  by  the  delfendant,  the 
right  of  reply  and  conclusion  shall  belong 
to  his  counsel. 

4.  Examination  of  witnesses. 

When  several  counsel  are  employed  on  the 
same  side,  the  examination,  or  cross-exam- 
ination, of  each  witness  shaU  be  conducted 
by  one  counsel;  but  the  counsel  may  change 
with  each  successive  witness,  or  with  leave 
of  the  court,  in  a  prolonged  examination  of 
a  single  witness.  When  a  witness  Is  sworn 
and  offered,  or  when  testimony  is  proposed 
to  be  elicited,  to  which  objection  is  made 
by  counsel  of  the  opposing  party,  the  coun- 
sel so  offering  shall  state  for  what  purpose 
the  witness,  or  the  evidence  to  be  elicited, 
is  offered;  whereupon  the  coimsel  objecting 
shall  state  his  objection  and  be  heard  In 
support  thereof,  and  the  counsel  so  offering 
shall  be  heard  in  support  of  the  competency 
of  the  witness  and  of  the  proposed  evidence 
in  conclusion,  and  the  argument  shall  pro- 
ceed no  further,  unless  by  special  leave  of 
tht&  court 

5.  Motion  for  contJnwanoe. 

Wlien  a  party  in  a  civil  suit  moves  for  a 
continuance  on  account  of  absent  testimony, 
such  party  shall  state,  in  a  written  affidavit. 


the  nature  of  such  testimony  and  what  he 
expects  to  prove  by  It,  and  the  motion  shall 
be  decided  without  debate,  unless  permitted 
by  the  court 

(The  above  rules  substantially  prescribed 
by  the  supreme  court  at  January  term,  1815.) 

6.  Decision  of  right  to  oonolnde  not  ap- 

pealable. 

In  any  case  where  a  question  shall  arise 
as  to  whether  the  counsel  for  the  plaintiff 
or  the  counsel  for  the  defendant  shall  have 
the  reply  and  the  conclusion  of  the  argu- 
ment, the  court  shall  decide  who  is  so  enti- 
tled, and,  except  in  the  cases  mentioned  in 
rule  3,  its  decision  shall  be  final  and  not  re- 
viewable, 

7.  Issues. 

Issues  shall  be  made  up  as  provided  and 
directed  in  Code,  S8  895»  39a 

8.  Judgments. 

Judgments  shall  be  docketed  as  provided 
and  directed  in  Code,  §  433. 

9.  Transcript  of  Judgment. 

Clerks  of  the  superior  courts  shall  not 
make  out  transcripts  of  the  original  Judg- 
ment docket  to  be  docketed  In  another  coun- 
ty, until  after  the  expiration  of  the  term 
of  the  court  at  which  such  Judgments  were 
rendered. 

10.  Docketing   magistrates'   Judgments. 

Judgments  rendered  by  a  Justice  of  the 
peace  upon  summons  issued  and  returnable 
on  the  same  day  as  the  cases  are  successive- 
ly reached  and  passed  on,  without  continu- 
ance as  to  any,  shall  stand  upon  the  same 
footing,  and  transcripts  for  docketing  In  the 
superior  court  shall  be  furnished  to  appli- 
cants at  the  same  time  after  such  rendition 
of  Judgment,  and,  if  delivered  to  the  clerk 
of  such  court  on  the  same  day,  shall  create 
liens  on  real  estate,  and  have  no  priority  or 
precedence  the  one  over  the  other,  if  all  are, 
or  shall  be,  entered  within  ten  days  after 
such  delivery  to  said  clerk. 

11.  Transcript  to  supreme  oourt. 

In  every  case  of  appeal  to  the  supreme 
court  or  In  which  a  case  Is  taken  to  the 
supreme  court  by  means  of  the  writ  of  certi- 
orari as  a  substitute  for  an  appeal,  it  shall 
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be  the  duty  of  the  clerk  of  the  superior  court, 
in  preparing  the  transcript  of  the  record  for 
the  supreme  court,  to  set  forth  the  proceed- 
ings in  the  action  in  the  order  of  time  in 
which  they  occurred,  and  the  several  pro- 
cesses  or  orders,  and  they  shall  he  ar- 
ranged to  follow  each  other  in  order  as  near- 
ly as  practicable. 

The  pages  of  the  transcript  shall  be  plain- 
ly  numbered,  and  there  shall  be  written  on 
the  margin  of  each  a  brief  statement  of  the 
subject-matter,  opposite  to  the  same. 

On  some  paper  attached  to  the  transcript 
of  the  record,  there  shall  be  an  index  to  the 
record  In  the  following  or  some  equivalent 
form: 

Summons — Date  page  1 

Complaint— First  cause  of  0ction. ..  .page  2 
Com  plain  t^Second  cause  of  action,  .page  3 
Affidavit  of  attachment page  4 

and  so  on  to.  the  end. 

12.   Traaserlpt    on    appeal— WHen    sent 
np. 

Transcripts  on  appeal  to  the  supreme  court 
shall  be  forwarded  to  that  court  In  twenty 
days  after  the  case  agreed,  or  case  settled 
by  the  judge,  is  filed  In  office  of  clerk  of  the 
superior  court.    Code,  §  551. 

18«  Reports  of  clerks  and  oommisslon- 
ers. 

Every  clerk  of  the  superior  court,  and  ev- 
ery commissioner  appointed  by  such  court, 
who,  by  virtue  or  under  color  of  any  order, 
judgment  or  decree  of  the  court  in  any  ac- 
tion or  proceedings  pending  in  it,  has  re- 
ceived or  shall  receive  any  money  or  secu- 
rity for  money,  to  be  kept  or  invested  for 
the  benelit  of  any  party  to  such  action,  or 
of  any  other  person,  shall,  at  the  term  of 
such  court  held  on  or  nest  after  the  first 
day  of  January  in  each  year,  report  to  the 
judge  a  statement  of  said  fund,  setting  forth 
the  title  and  number  of  the  action,  and  the 
term  of  the  court  at  which  the  order  or  or- 
ders under  which  the  officer  professes  to  act, 
were  made,  the  amount  and  character  of  the 
investment,  and  the  security  for  the  same, 
and  his  opinion  as  to  the  sufficiency  of  the 
security,  in  every  report,  after  the  first, 
he  shall  set  forth. any  change  made  in  the 
amount  or  character  of  the  investment  since 
the  last  report,  and  every  payment  made  to 
any  person  entitled  thereto. 

The  reports  required  by  the  next  preceding 
paragraph  shall  be  made  to  the  judge  of  the 
superior  court  holding  the  first  term  of  thf 
court  in  each  and  every  year,  who  shall  ex 
amine,  or  cause  the  same  to  be  examined 
and,  if  found  correct,  and  so  certified  by  him, 
shall  be  entered  by  the  clerk  upon  his  book 
of  accounts   of  guardians  and  other  fidu 
claries. 

14.  Beoordarl. 

The  superior  court  shall  grant  the  writ  of 
recordari  only  upon  the  petition  of  the  partj 
applying  for  it,   specifying  particularly  the 


grounds  of  the  application  for  the  same. 
The  petition  shall  be  verified  and  the  writ 
may  be  granted  with  or  without  notice;  if 
with  notice,  the  petition  shall  be  heard  upon 
answer  thereto  duly  verified,  and  upon  the 
affidavits  and  other  evidence .  off ered  by  the 
parties,  and  the  decision  thereupon  shall  be 
final,  subject  to  appeal  as  in  other  cases:  if 
granted  without  notice,  the  petitioner  shali 
first  give  the  undertaking  for  costs,  and  foi 
the  writ  of  supersedeas,  if  prayed  for  as 
required  ^y  Code,  i  545.  In  such  case,  the 
writ  shall  be  made  returnable  to  the  term 
of  the  superior  court  of  the  county  in  which 
the  judgment  or  proceeding  complained  of 
was  granted  or  had,  and  ten  days'  notice  in 
writing  of  the  filing  of  the  petition  shall  be 
given  to  the  adverse  party  before  the  term 
of  the  court  to  which  the  writ  shall  be  made 
returnable.  The  defendant  in  the  petition, 
at  th^  term  of  the  superior  court  to  which 
the  said  writ  is  returnable,  may  move  to 
dismiss,  or  answer  the  same,  and  the  an- 
swer shall  be  verified.  The  court  shall  hear 
the  application  At  the  return  term  thereof— 
unless  for  good  cause  shown  the  hearing 
shall  be  continued— upon  the  petition,  an 
swer,  affidavits  and  such  evidence  as  the 
court  may  deem  pertinent,  and  dismiss  the 
same,  or  order  the  case  to  be  placed  on  the 
trial  docket  according  to  law. 

In  proper  cases  the  coiu't  may  grant  the 
writ  of  certiorari  in  like  manner, 'except  that 
In  case  of  the  suggestion  of  a  diminution 
of  the  record  if  it  shall  manifestly  appear 
that  the  record  is  imperfect,  the  court  may 
grnnt  the  writ  upon  motion  in  the  cause. 

15.  Judgment— When  to  require  bonds 

to  be  filed. 

In  no  case  shall  the  court  make  or  sign 
any  order,  decree  or  judgment  directing  the 
payment  of  any  money  or  securities  for 
money  belonging  to  any  infant  or  to  any 
person  until  it  shall  first  appear  that  such 
person  is  entitled  to  receive  the  same  and 
has  given  the  bonds  required  by  law  in  that 
respect,  and  such  payments  shall  be  direct- 
ed only  when  such  bonds  as  are  required  by 
law  shall  have  been  given  and  accepted  by 
competent  authority. 

16.  Next  friend— How  appointed. 

In  all  cases  where  it  is  proposed  that  In-, 
fants  shall  sue  by  their  next  friend,  the 
court  shall  appoint  such  next  friend,  upon  the 
written  application  of  a  reputable,  disinterest- 
ed person  closely  connected  with  such  infant; 
but  if  such  person  will  not  apply,  then,  upon 
the  like  application  of  some  reputable  citizen, 
and  the  court  shail  make  such  appointment 
only  after  due  inquiry  as  to  the  fitness  of  the 
person  to  be  appointed. 

17.  Gnardian  ad  liteni— Haw  appointed. 

All  motions  for  a  guardian  ad  litem  shali 
be  made  in  writing,  and  the  court  shall  ap- 
point such  guardian  only  after  due  inquiry 
as  to   the  fitness  of  the  person  to  be  ap^ 
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pointed,  and  such  guardian  most  file  an  an- 
swer tn  every  case. 

18.  Gases  put  at  foot  of  docket. 

All  dvU  actions  that  have  been  at  Issae  for 
two  years,  and  that  may  be  continued  by  con- 
sent at  any  term,  will  be  placed  at  tbe  end 
of  the  docket  for  the  next  term  In  their 
relative  order  upon  the  docket.  When  a  civil 
action  shall  be  continued  on  motion  of  one  of 
the  parties,  the  court  may,  In  its  discretion, 
order  that  such  action  be  placed  at  the  end 
of  the  docket,  as  if  continued  by  consent. 

19.  WHen  opinion  is  oertifled. 

When  the  opinion  of  the  supreme  court  in 
any  cause  which  has  been  appealed  to  that 
court  has  been  certified  to  the  superior  court, 
such  cause  shall  stand  on  docket  in  Its  regu- 
lar order  at  the  first  term  after  receipt  of  the 
opinion  for  judgment  or  trial,  as  the  case 
may  be,  except  In  criminal  actions  in  which 
the  Judgment  has  been  affirmed.  Acts  1887, 
c  192,  §  8. 

» 

20.  Calendar. 

When  a  calendar  of  dvU  actions  shall  be 
made  under  the  supervision  of  the  court,  or 
by  a  committee  of  attorneys  under  the  order 
of  the  court,  or  by  consent  of  the  court,  un- 
less cause  be  shown  to  the  contrary,  all  ac- 
tions continued  by  consent,  and  numbered 
on  the  docket  between  the  first  and  last  num- 
bers placed  upon  the  calendar,  will  be  placed 
at  the  eud  of  the  docket  for  the  next  term,  as 
If  continued  by  consent,  if  such  actions  have 
been  at  issue  for  two  years. 

21.  Cases  set  for  a  day  oertain. 

Neither  civil  nor  criminal  actions  will  be 
set  for  trial  on  a  day  certain,  or  not  to  be 
called  for  trial  before  a  day  certain,  unless 
by  order  of  the  court;  and  if  the  other  busi- 
ness of  the  term  shall  have  been  disposed  of 
before  the  day  for  which  a  civil  action  is  set, 
the  court  will  not  be  kept  open  for  the  trial 
of  such  action  except  for  some  special  reason 
apparent  to  the  judge;  but  this  rule  will  not 
apply  when  a  calendar  has  been  adopted  by 
the  court. 

22.  Calendar  nnder  oontrol  of  oonrt. 

The  court  will  reserve  the  right  to  deter- 
mine whether  it  is  necessary  to  make  a  cal- 
endar, and,  also,  for  the  dispatch  of  business, 
to  make  orders  as  to  the  disposition  of  causes 
placed  upon  the  calendar  and  not  reached  on 
the  day  for  which  they  may  be  set 

23.  Non-Jnry  oases. 

When  a  calendar  shall  be  made,  all  actions 
that  do  not  require  the  intervention  of  a 
jury,  together  with  motions  for  interlocutory 
orders,  will  be  placed  on  the  motion  docket, 
and  the  judge  will  exercise  the  right  to  call 
the  motion  docket  at  any  time  after  tbe 
calendar  shall  be  taken  up. 


24.  Appeals  f^om  Jnstiees  of  the  peaoe. 

Appeals  from  justices  of  the  peace  in  cif  11 
actions  will  not  be  called  for  trial  unless  the 
returns  of  such  appeals  have  been  docketed 
ten  days  previous  to  the  term,  but  appeals 
docketed  less  than  ten  days  before  the  term 
may  be  tried  by  consent  of  parties. 

25.  On  oonsent  oontJnn ane^-Jndgntent 

for  eosts. 

When  civil  actions  shall  be  continued  by 
consent  of  parties,  the  court  will,  upon  sug- 
gestion that  the  charges  of  witnesses  and 
fees  of  officers  have  not  been  paid,  adjudge 
that  the  parties  to  the  action  pay  respec- 
tively their  own  costs,  subject  to  the  right 
of  the  prevailing  party  to  have  such  costs 
taxed  in  the  final  judgment 

26.  Time  to   file   pleadins*— How   eom- 

pnted. 

When  time  to  file  pleadings  is  allowed,  it 
shall  be  computed  from  the  adjournment  of 
the  court 

27.  Counsel  not  sent  for. 

Except  for  some  unusual  reason,  connected 
with  tbe  business  of  the  court  attorneys  will 
not  be  sent  for  when  their  cases  are  called 
in  their  regular  order. 

28.  Criminal  dockets. 

Clerks  of  the  courts  will  be  required,  upon 
the  criminal  dockets  prepared  for  the  court 
and  solicitor,  to  state  and  number  the  crim- 
inal business  of  the  court  in  the  following 
order: 

First  All  criminal  causes  at  issue.  Sec- 
ond. All  warrants  upon  which  parties  have 
been  held  to  answer  at  that  term.  Third. 
All  presentments  made  at  preceding  terms, 
undisposed  of.  Fourth.  All  cases  wherein 
judgments  nisi  have  been  entered  at  the  pre- 
ceding term  against  defendants  and  their 
sureties,  and  against  defaulting  jurors  or 
witnesses  in  behalf  of  the  state. 

29.  Civil    and    oriminal    dookets— What 

to  oontain. 

Clerks  will  also  be  required,  upon  both 
civil  and  criminal  dockets,  to  bring  forward 
and  enter  hi  different  columns  of  sufficient 
space,  in  each  case: 

First  The  names  of  the  parties.  Second. 
The  nature  of  the  action.  Third.  A  sum- 
mary history  of  the  case,  including  the  date 
of  issuance  of  process,  pleadings  filed,  and  a 
brief  note  of  all  proceedings  and  orders  there- 
in. Fourth.  A  blank  space  for  the  entries 
of  the  term. 

30.  Books. 

The  clerks  of  the  superior  courts  shall  be 
chargeable  with  the  care  and  preservation  of 
the  volumes  of  the  Reports,  and  shall  report 
at  each  term  to  the  presiding  judge  whether 
any  and  what  volumes  have  been  lost  or 
damaged  since  the  last  preceding  term. 
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STATE  ▼.  GODFREY. 

(Supreme  Oonrt  of  South  OaroUna.    June  4, 

19U1.) 

CRIMINAL    LAW— SHOOTINO    INTO    RAILROAD 
TRAIN— INSTRUCTIONS-CONSTITUTION. 

1.  On  a  prosecution  for  shooting  into  a  rail- 
way train,  a  witness  testified  as  to  indentation 
marks  in  the  top  of  the  car  made  by  a  bullet. 
The  court,  in  charging  as  to  the  force  of  cir- 
cumstantial eyidence,  used  the  illustration  that, 
if  a  man  saw  a  bullet  hole  in  a  tree,  his  con- 
clusion would  be  that  some  one  at  some  time 
shot  into  the  tree.  Held,  that  the  diar^e  was 
not  erroneous,  as  yiolating  Const  art  5,  §  26, 
proyiding  that  the  court  shall  not  charge  in 
regard  to  matters  of  fact,  as  the  illustration 
did  not  refer  to  the  facts  in  the  case  at  bar. 

2b  A  conviction  will  not  be  disturbed  where 
there  Is  evidence  to  support  it 

Appeal  from  general  Besslons  circuit  court 
of  Hampton  county;  O.  W.  Buchanan, 
Judge. 

Jeff  Godfrey  was  convicted  of  shooting  in- 
to a  railway  train,  and  he  appeals.  Affirm- 
ed. 

J.  P.  Yonnuus,  for  appellant  U.  X.  Gnn- 
tser,  Asst  Atty.  Gen.,  for  the  State. 

GARY,  A.  J.  The  appellant  was  indicted, 
convicted,  and  sentenced  for  shooting  into 
a  railroad  train.  He  appealed  upon  excep- 
tions, the  first  of  which  assigns  error  as  fol- 
lows: *'First  That,  his  honor  the  circuit 
Judge  presiding  at  the  trial  invaded  the 
province  of  the  jury,  in  violation  of  sec- 
tion 26  of  article  5  of  the  constitution  of  this 
state,  by  charging  in  respect  to  matters  of 
fact  In  the  following  particulars:  (1)  In 
using  two  illustrations  of  circumstantial  evi- 
dence, to  wit,  the  instance  of  tracks  being 
found  in  the  snow,  and  that  of  a  man  find- 
ing shot  holes  in  a  tree,  and  in  such  illus- 
trations giving  the  jury  advice  as  to  how 
circumstantial  evidence  and  certain  circum- 
stances named  should  be  reasoned  upon,  and 
what  weight,  force,  and  elTect  the  jury  might 
allow  the  same  to  have  with  them.  (2)  In 
stating  what  might  be  concluded  from  im- 
prints appearing  to  be  tracks  in  snow,  in  the 
following  language:  'Well,  it  is  as  certain 
as  certain  can  be  that  it  was  a  man,  because 
Who  can  make  the  tracks  of  a  man,  but  a 
89  S.E.— 1 


man?'  (3)  In  saying  to  the  Jury:  'A  man 
goes  into  the  woods.  He  looks  in  the  bark 
of  a  tree,  and  sees  several  shots.  *  •  • 
He  never  heard  the  gun  fire,  •  •  •  yet 
there  is  the  shot  •  •  •  Now.  Is'nt  it 
certain  that  somebody  at  some  time  fired  the 
shot  that  went  into  the  tree?'— thus  probably 
making  it  appear  to  the  jury  that  he  was 
referring  to  or  had  In  mind  the  testimony  of 
a  witness  in  this  case*  who  testified  that 
there  was  a  point  or  indentation  in  the  top 
of  the  car  which  appeared  to  have  been 
made  by  a  shot,  and  that  his  conclusion  was 
that  a  shot  had  been  fired  into  the  train,  and 
which  was,  In.  effect,  not  only  a  consideration 
and  a  weighing  of  the  tacts  in  this  case,  but 
an  announcement  of  a  conclusion  of  fact" 
The  words  quoted  from  the  charge  of  his 
honor  the  presiding  judge  were  a  part  of  the 
language  used  by  him,  by  way  of  illustra- 
tion, in  pointing  out  the  distinction  between 
positive  and  circumstantial  evidence.  He 
did  not  refer  to  the  facts  in  this  case,  nor 
were  his  illustrations  such  as  to  show  his 
opinion  upon  tiie  facts  of  the  case  then  be- 
ing tried.  It  was  not  a  charge  "in  respect  to 
matters  of  fact,"  and  this  exception  is  over- 
ruled. 

The  second  exception  is  as  follows:  ''Sec- 
ond. That  his  honor  the  circuit  judge  erred 
In  refusing  to  grant  a  new  trial  on  the 
ground  that  there  was  no  testimony  upon 
which  to  convict  the  defendant  for  the  al- 
leged crime."  This  exception  was  not  ar- 
gued by  the  appellant's  attorney.  It,  how- 
ever, cannot  be  sustained,  as  there  was  tes- 
timony to  support  the  verdict  It  is  the 
judgment  of  this  court  that  the  judgment  of 
the  circuit  court  be  affirmed. 


(60  s.  G.  600) 


STATE  V.  GIBBBS. 


(Supreme  Court  of  South  Carolina.    June  4, 

1901.) 

MISDEMEANORS— MUNICIPAL    ORDINANCES- 
CONSTITUTIONALITY. 
Gen.    Ord.    Charleston,    §    619,    providing 
that  any  person  guilty  of  disorderly  conduct, 
clamorous  noises,   drunkenness,  etc.,   shall  be 
subject  to  a  fine  or  imprisonment,  Is  not  void 
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because  relating  to  more  than  one  subject,  la 
derogation  of  Const,  art.  3,  §  17,  providing  that 
every  act  or  resolution  having  the  force  of  law 
shall  relate  to  but  one  subject,  and  that  shall 
be  expressed  in  the  title,  since  this  provision 
has  no  application  to  ordinances  of  municipal 
corporations. 

Appeal  from  general  sessions  dfcoit  court 
of  Orangeburg  county;  O.  W.  BuchaBan, 
Judge. 

John  Gibbes  was  convicted  of  drunkenness 
and  disorderly  conduct,  and  he  appeals.  Af- 
firmed. 

Glaze  &  Herbert,  for  appellant.  U.  X. 
Gunter,  Asst  Atty.  Gen.,  for  the  State. 

GARY,  A.  J.  The  appellant  was  tried,  con- 
victed, and  sentenced  before  the  recorder  of 
the  city  of  Charleston  for  being  drunk  and 
disorderly,  under  section  619  of  the  General 
Ordinances  of  the  City  of  Charleston,  which 
is  as  follows:  '*If  any  person  shall  appear 
in  a  public  place  in  a  state  of  nudity,  or  in 
a  dress  not  becoming  his  or  her  sex,  or  shall 
make  any  indecent  exposure  of  his  or  her 
person,  or  be  guilty  of  any  disorderly,  lewd 
or  indecent  conduct,  cursing  and  swearing, 
clamorous  noises,  hrunkenness,  quarreling, 
fighting,  scurrilous,  obscene,  indecent  or  pro- 
fane writing,  pictures,  marks  or  figures  on 
any  walls,  fences,  houses  or  structures,  or 
shall  print,  engrave,  make,  exhibit,  sell  or 
offer  to  sell  any  indecent  or  lewd  book,  pic- 
ture or  any  other  thing,  or  shall  throw  from 
any  house  or  window  water,  offal  or  other 
matter,  upon  the  sidewalks,  shall  be  subject 
to  a  fine  not  exceeding  one  hundred  dollars, 
or  Imprisonment  not  exceeding  thirty  days." 
He  appealed  to  the  circuit  covrt,  but  his  ap- 
peal was  dismissed,  whereupon  he  appealed 
to  this  court  upon  the  following  exception: 
"That  his  honor,  the  circuit  judge,  erred  In 
dismissing  the  appeal  upon  the  ground  that 
section  619  of  the  General  Ordinances  of  the 
City  of  Charleston  relates  to  more  than  one 
subject,  and,  as  such,  is  in  derogation  of 
article  3,  §  17,  of  the  constitution  of  the 
state,  and  is  therefore  void."  The  caption 
of  article  8  is  "Legislative  Department" 
Section  17  thereof  Is  as  follows:  "Every  act 
or  resolution  having  the  force  of  law  shall 
relate  to  but  one  subject,  and  that  shall  be 
expressed  In  the  title."  We  fall  to  see  where- 
in this  provision  has  any  application  whatso- 
ever to  an  ordinance  of  a  municipal  corpora- 
tion. It  is  the  judgment  of  this  court  that 
the  jndj^ent  of  the  circuit  court  be  affirmed. 


(60  S.  C.  G09) 

STATE  T.  BROWNFIELD. 

(Supreme  Court  of  South  Carolina.    June  4, 

1901.) 

HOMICIDE— APPEAL— AGREED   CASE— TESTIMO* 
NY  —  INSTRUCTIONS  —  OMISSION  —  EFFECT- 
INDICTMENT  —  JURIES  —  EXCLUSION  ON  AC- 
COUNT OP  RACE  OR  COLOR— INSTRUCTIONS. 
1.  Where  an  agreed  case  on  appeal  contained 

the  words,  "(Insert  testimony), '  but  no  testi- 


mony was  set  out,  the  testimony  was  no  part 
of  the  agreed  case. 

2.  Where  an  agreed  case  contained  the 
words,  **The  judge's  charge  was  as  follows: 
(Insert  judge's  charge)/'— but  the  charge  was 
not  inserted.  It  was  not  a  part  of  the  agreed 
case. 

3.  Refusal  to  quash  an  indictment,  or  to  sua* 
tain  a  challenge  to  the  array  of  grand  and 
petit  jurors,  because  no  member  of  the  race  to 
which  defendant  belonged  was  on  the  grand 
jury  which  found  the  bill  of  indictment,  is  not 
error,  no  discrimination  against  defendant's 
race  being  shown. 

4.  Where  an  offer  to  introduce  testimony  to 
support  the  allegations  in  a  motion  to  quash 
an  indictment,  unsupported  by  any  other  offer 
than  one  included  in  the  motion  itself,  was  the 
only  evidence  offered  to  sustain  the  facts  al- 
leged in  the  motion,  the  motion  to  quash  was 
properly  denied. 

6.  An  instruction  that  *'an  arrest,  even  if 
lawful,  made  in  such  a  menacing  manner  as  to 
threaten  death  or  bodily  harm,  is  held  to  jus- 
tify resistance,  even  to  the  killing  of  an  offi- 
cer," is  erroneous,  'since  it  eliminates  the  con- 
duct of  defendant  in  resisting  the  arrest. 

6.  An  instruction  in  a  murder  case  stated 
that,  '*if  the  testimony  shows  that  deceased 
assaulted  defendant  with  a  pistol  in  such  a 
manner  as  to  produce  the  belief  that  he  was 
about  to  take  defendant's  life,  or  inflict  on  liim 
great  bodily  harm,  at  the  time  he  fired  the  fa- 
tal shot,  it  makes  no  difference  whether  de- 
ceased intended  to  take  defendant's  life  or  to 
do  him  bodily  harm  or  not,  the  shooting  was 
justifiable,  the  killing  excusable,  and  defend- 
ant should  be  acquitted,"  held  erroneous,  as  a 
charge  on  the  facts,  and  as  failing  to  take  Into 
consideration  the  conduct  of  defendant 

• 

Appeal  from  common  pleas  circuit  court 
of  Georgetown  county;  Ernest  Gary,  Judge. 
.  John  Brownfield  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

J.  L.  Mitchell  and  W.  J.  Whlpper,  for  ap- 
pellant   John  S.  ^  llson,  for  the  State. 

GARY,  A.  J.  The  defendant  was  indicted, 
tried,  and  convicted  of  murder  at  the  No- 
vember, 1900,  term  of  the  court  of  general 
sessions  for  Georgetown  county,  In  said 
state,  and  sentenced  to  be  hanged  on  the 
28th  day  of  December,  1900.  Upon  his  ar- 
raignment, the  defendant's  attorneys  made 
a  motion  to  quash  the  Indictment  on  the 
following  grounds:  "[Caption.]  And  now 
comes  the  defendant,  John  Brownfield,  in 
his  own  proper  person,  and  moves  the  court 
to  set  aside  and  quash  the  indictment  here- 
in against  him,  because  the  jury  commission- 
ers appointed  to  select  the  grand  jury  which 
found  and  presented  said  indictment  select- 
ed no  person  or  persons  of  color,  or  of  Af- 
rican descent  known  as  'negroes,'  to  serve 
on  said  grand  jury,  but  on  the  contrary,  did 
exclude  from  the  list  of  persons  to  serve  as 
such  grand  jurors  all  colored  persons,  or 
persons  of  African  aescent  known  as  'ne- 
groes,' because  of  their  race  and  color,  and 
that  said  granu  jury  was  composed  ezclu- 
slvely  of  persons  of  the  white  race,  while 
all  persons  of  the  colored  race,  or  persons  of 
African  descent  known  as  'negroes,'  although 
consisting  of  and  constituting  about  four- 
fifths  of  the  population  and  of  the  registered 
voters  in  said  city  and  county  of  George* 
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town,  and  althongh  otherwise  qnallfled  to 
serve  as  such  grand  Jurors,  were  excluded 
therefrom,  on  account  of  their  race  and  color, 
and  haye  been  so  excluded  from  serving  on 
any  jury  In  said  court  of  general  sessions 
for  Georgetown  county  for  a  considerable 
time  back,  which  Is  a  discrimination  against 
the  defendant,  since  he  Is  a  person  of  color, 
and  of  African  descent,  b:nown  as  a  'negro'; 
and  that  such  discrimination  Is  a  denial  to 
him  oi  the  equal  protection  of  the  laws^  and 
of  bis  civil  rights  guarantied  by  the  consti- 
tution and  laws  of  the  United  States;  all  of 
which  cue  defendant  la  ready  to  verify. 
John  Brownfield.  [L.  S.]  Sworn  to  before 
me  this  15th  day  of  Nov..  A  D.  1900.  J.  B. 
Bdwards,  Notair  Public,  S.  C."  This  mo- 
tion was  overruled,  and  thereupon  the  de- 
fendant's attorneys  excepted. 

The  defendant's  attorneys  then  challenged 
the  array  of  grand  and  petit  Jurors  upon 
the  same  grounds  as  were  submitted  on  the 
motion  to  quash  the  indictment  This  mo- 
tion was  also  overruled,  and  to  this  ruling 
the  defendant's  attorneys  likewise  excepted. 
The  defendant  thereupon  pleaded  not  guilty. 

The  te6tim(»iy  is  not  set  out  in  the  agreed 
*'case"  upon  which  the  appeal  was  heard  by 
this  court,  but  under  the  word  "testimony" 
are  the  words,  "(Insert  testimony)."  This, 
however,  did  not  make  the  testimony  a  part 
of  the  agreed  case.  In  re  Estate  of  Perry,  42 
S.  G.  183,  20  S.  B.  84;  Moore  ▼.  Perry,  42 
8.  G.  i$69,  20  S.  B.  200. 

In  the  agreed  case  are  also  the  words: 
"The  judge's  charge  was  as  follows:  (Insert 
judge's  charge.)"  The  charge  was  not  insert- 
ed, and,  under  the  authorities  Just  cited, 
was  not  a  part  of  the  agreed  case. 

The  defendant  appealed  upon  five  excep- 
tions, the  fifth  of  which  was  withdrawn. 
The  first  exception  is  as  follows:  (1)  "Be- 
cause his  honor.  Judge  Gary,  the  presiding 
judge,  erred  in  refusing  defendant's  motion 
to  quash  the  indictment,  on  the  ground  that 
there  was  no  member  of  the  race  to  which 
the  defendant  belongs  on  the  grand  jury  that 
found  the  said  bill  of  indictment"  The  only 
question  raised  by  this  exception  is  whether 
his  hon(^,  the  presiding  Judge,  erred  in  re- 
fusing to  quash  the  indictment  simply  be- 
cause no  member  of  the  race  to  which  the 
defendant  belongs  was  on  the  grand  jury 
that  found  the  bill  of  Indictment  In  the 
first  place,  there  is  no  provision  of  the  con- 
stitution of  South  oarollna,  nor  any  of  its 
statutes  or  laws,  to  the  ettect  that  a  person 
on  trial  can  move  to  quash  an  indictment 
on  the  ground  that  there  was  no  member  of 
the  race  to  which  he  belongs  on  the  grand 
jury  that  found  the  bill  of  indictment  against 
him.  The  constitution,  statutes,  and  laws 
of  South  Carolina  apply  alike  to  the  white 
and  colored  races,  as  to  the  qualifications  of 
jurors,  witnout  any  discrimination  whatever 
on  account  of  race,  color,  or  previous  condi- 
tion of  servitude.  The  provisions  of  the  con- 
stittttloD  relative  to  the  qualifications  of  ju- 


rors were  construed  In  Mew  ▼.  Railway  Co., 
55  S.  C.  00,  32  S.  B.  828,  affirmed  in  State  v. 
Bafe,  56  S.  0.  379,  84  S.  E.  660,  and  other 
cases  thereafter  decided.  In  the  second 
place,  the  fact  that  there  was  no  member  of 
the  race  to  which  the  defendant  belongs  on 
the  grand  Jury  that  found  the  bill  of  indict- 
ment against  him  was  not  violative  of  the 
consucutlon,  statutes,  or  laws  of  the  United 
States,  unless  there  was  a  discrimination 
against  his  race  by  the  constitution,  statutes, 
or  laws  of  South  Carolina,  or  in  the  admin- 
istration thereof,  on  account  of  race,  color, 
or  previous  condition  of  servitude.  In  the 
case  of  Gibson  v.  Mississippi,  162  U.  S.  565, 
16  Sup.  Ct  904,  40  L.  Ed.  1075,  Mr.  Justice 
Harlan,  voicing  the  opinion  of  the  court, 
after  quoting  the  provision  of  the  statute 
that  "no  citizen  pfssesslng  all  other  qualifi- 
cations which  are  or  may  be  prescribed  by 
law  shall  be  disqualified  fr(»n  service,  as 
grand  or  petit  juror,  in  any  court  of  the 
United  States,  or  of  any  state,  on  account  of 
race,  color,  or  previous  conditions  of  serv- 
itude," says:  "While  a  state,  consistently 
with  the  purposes  tor  which  the  amendment 
was  adopted^  may  confine  the  selection  of 
jurors  to  males,  to  freeholders,  to  citizens,  to 
persons  within  certain  ages,  or  to  persons 
having  educational  qualifications,  and  while 
a  mixed  jury  is  not,  within  the  meaning  of 
the  constitution,  always  or  absolutely  nec- 
essary to  the  enjoyment  of  equal  protec- 
tion of  the  laws,  and  therefore  an  accused, 
being  of  the  colored  race,  cannot  claim 
as  matter  of  right  that  his  race  shall  be  rep- 
resented on  txie  jury,  yet  a  denial  to  citi- 
zens of  the  African  race,  because  of  their 
color,  of  the  right  or  privilege,  accorded  to 
white  citizens,  of  participating,  as  Jurors, 
in  the  administration  of  justice,  would  be  a 
discrimination  against  the  former,  inconsist- 
ent with  the  amendment,  and  within  the 
power  of  congress,  by  appropriate  legisla- 
tion, to  prevent"  This  exception  is  over- 
ruled. 

The  second  exception  Is  as  follows:  (2) 
"Because  his  honor.  Judge  Gary,  the  presiding 
Judge,  erred  In  refusing  the  challenge  to  the 
array  of  grand  and  petit  Jurors  on  same 
ground."  This  exception  is  disposed  of  by 
what  was  said  In  considering  the  first  ex- 
ception. While  the  question  was  not  prop- 
erly made  by  the  exceptions,  this  court  will, 
nevertheless,  in  favorem  vitse,  consider 
whether  his  honor,  the  presiding  Judge,  er^ 
red  in  overruling  the  motion  to  quash  the  In- 
dictment and  in  refusing  to  sustain  the  chal- 
lenge to  the  array  of  grand  and  petit  jurors 
on  the  ground  that  there  was  no  testimony 
to  sustain  the  facts  therein  alleged.  In  order 
to  determine  this  question,  it  will  be  neces 
sary  to  state  the  facts  that  appear  In  the 
agreed  case.  It  seems  that  a  difference  arose 
between  the  respective  attorneys  of  record 
as  to  the  facts  of  the  case,  whereupon  they 
signed  the  following  agreement  to  wit:  "We 
hereby  agree  that  bis  honor,  Judge  iSrary, 
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make  a  statement  as  to  his  rulings  upon  the 
motion  to  quash  the  Indictment,  and  also  as 
to  the  moticm  to  challenge  the  arrays  of 
grand  and  petit  jurors  in  the  case,  and  also 
as  to  requests  to  charge,  and  such  statement 
shall  be  the  agreed  statement,  for  the  piu> 
poses  of  this  appeaL  J.  L.  Mitchell  and  W. 
J.  Whlpper,  Attorneys  for  Defendant  (Ap- 
pellant). John  S.  Wilson,  Solicitor  for  State 
(Respondent)."  Statement  of  Judge  Gary: 
"On  motion  to  quash  the  yenlre,  I  overruled 
the  sajne  on  two  grounds:  (1)  Because  the 
statement  of  facts  set  out  in  the  grounds  for 
quashing  the  same  did  not  appear  from  the 
records  or  otherwise;  that,  not  being  p«> 
sonally  acquainted  with  the  Jurors  selected,  I 
could  not  assume  the  facts  to  be  as  alleged. 
(2)  Because  the  constitution  of  this  state 
proscribed  the  qualificatii^ns  of  a  Juror  in 
section  22  of  article  6,  in  the  following  words: 
'Each  Juror  must  be  a  qualified  elector  im- 
der  the  provisions  of  this  constitution,  be- 
tween the  ages  of  twenty-one  and  sixty-five 
years,  and. of  good  moral  character.'  I  then 
suggested  that  coiunsel  could  examine  each 
Juror  on  his  voir  dire,  and  ascertain  if  be 
was  qualified,  and,  in  the  absence  of  any 
showing  to  the  contrary,  I  was  bound  to  as- 
sume that  the  Jury  commissioners  had  done 
their  duty  in  the  premises.  As  to  the  six- 
teenth request,  I  have  no  recollection,  as  I 
marked  the  requests  presented,  and  turned 
them  over  to  the  stenographer.  May  4,  1901. 
Ernest  Gary,  Presiding  Judge."  The  last  line 
in  the  agreed  case  is:  "Above  signed  with 
relation  to  case  as  settled  by  Judge."  It  Is 
true  the  words,  "The  defendant  offered  to  in- 
troduce testimony  to  support  these  grounds," 
appear  in  the  record  Just  after  the  statement 
that,  "the  motion  being  overruled  by  the 
court,  the  defendant's  counsel  excepted";  but 
they  evidently  refer  to  the  offer  in  the  motion 
to  quash  the  indictment,  and  not  thereafter, 
as  the  said  words  are  inconsistent  with  the 
statement  made  by  his  honor,  the  presiding 
Judge,  in  pursuance  of  the  agreement  of 
counsel  hereinbefore  mentioned.  Further- 
nK>re,  it  was  not  contended  by  the  appellant's 
attorney,  upon  the  hearing  of  the  appeal 
herein,  that  there  was  any  offer  to  introduce 
testimony  to  support  the  allegations  in  the 
motion  to  quash,  other  than  the  offer  therein 
made.  We  will  therefore  consider  this  ques- 
tion in  the  light  of  the  fact  Just  mentioned, 
that  the  appellant  did  not  offer  testimony  to 
sustain  the  allegations  in  the  motion  to 
quash,  further  than  the  mere  offer  alleged  in 
said  motloiL  In  Carter  y.  Texas,  177  U.  S. 
442,  20  Sup.  Ct  687,  44  L.  Ed.  880,  the  comi: 
says:  "When  the  defendant  has  had  no  op- 
portunity to  challenge  the  grand  Jury  which 
found  the  Indictment  against  him,  the  ob- 
jection to  the  constitution  of  the  grand  Jury 
upon  this  ground  may  be  taken  either  by 
plea  in  abatement  or  by  motion  to  quash  the 
indictment  before  pleading  in  bar.  U.  S.  v. 
Gale,  100  U.  S.  66,  67,  8  Sup.  Gt  1,  27  L.  Ed. 
^07.    The  motion  to  qoaah  on  such  ground 


being  based  on  allegations  of  fact  not  ap- 
pearing In  the  record,  those  allegations,  if 
controverted  by  the  attorney  for  the  state 
must  be  supported  by  evidence  on  the  part 
of  the  defendant"— citing  Smith  v.  Missis- 
sippi, 162  U.  S.  602,  601,  16  Sup.  Ct.  000,  40 
L.  Ed.  1082;  Williams  v.  Bllssissippi,  170  U. 
S.  213,  18  Sup.  Ot  683,  42  L.  Ed.  1012.  In 
Smith  v.  Mississippi  the  court  uses  this  lan- 
guage: "No  evidence  was  offered  In  support 
of  the  motion  by  the  accused  to  quash  the 
indictment,  unless  the  facts  set  out  in  the 
written  motion  to  quash,  verified  to  the  best 
of  his  knowledge  and  belief,  can  be  regarded 
as  evidence  in  support  of  the  motion.  We 
are  of  opinion  that  It  could  not  properly  be 
so  regarded.  The  case  differs  from  Neal  v. 
Delaware,  103  U.  S.  370,  304,  306,  26  L.  Ed. 
667."  The  court  thai  proceeds  to  show 
wherein  the  difference  consisted.  Proceed- 
ing, the  court  says:  '*The  facts  stated  in 
the  written  motion  to  quash,  although  that 
motion  was  verified  by  the  affidavit  of  the 
accused,  could  not  be  used  as  evidence  to 
establish  those  facts,  except  with  the  con- 
sent of  the  state  prosecutor  or  by  order  of 
the  trial  court  No  such  consent  was  given. 
No  such  order  was  made.  The  grounds  as- 
signed for  quashing  the  indictment  should 
have  been  sustained  by  distinct  evidence,  in- 
troduced or  offered  to  be  Introduced  by  the 
accused.  He  could  not  of  right  insist  that 
the  facts  stated  in  the  motion  to  quash 
should  be  taken  as  true  simply  because  his 
motion  was  verified  by  his  affidavit  The 
motion  to  quash  was  therefore  unsupported 
by  any  competent  evidence;  consequently  it 
cannot  be  held  to  have  been  erroneously  de- 
nied." These  authorities  are  conclusive  of 
the  question  mider  consideration. 

The  third  exception  is  as  follows:  (8)  "Be- 
cause his  honor,  the  presiding  ^udge,  erred  in 
refusing  to  charge  the  Jury,  as  requested  by 
defendant's  attorneys,  as  the  eighth  proposi- 
tion, that  *an  arrest  even  if  lawful,  made  in 
&uch  a  menacing  manner  as  to  threaten 
death  or  bodily  harm,  is  held  to  Justify  resist- 
ance, even  to  the  killing  of  an  officer.'  2 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  080."  This 
request  was  erroneous,  in  that  it  eliminated 
from  the  consideration  of  the  Jury  the  con- 
duct of  the  defendant  and  was  therefore 
properly  refused.  This  exception  is  over- 
ruled. 

The  fourth  exception  is  as  follows:  <4> 
"Because  his  honor,  the  presiding  Judge, 
erred  in  refusing  to  charge  the  Jury  In  the 
above-entitled  cause,  as  requested  by  de- 
fendant's attorneys,  as  the  ninth  proposition, 
that  'if  the  testimony  shows  that  the  de- 
ceased, J.  0.  Scurry,  assaulted  the  defendant, 
John  Brownfleld,  with  a  pistol,  in  such  a 
manner  as  to  produce  the  belief  that  he  was 
about  to  take  the  defendant's  life,  or  in- 
fiict  upon  him  great  bodily  harm,  at  the 
time  that  he  fired  the  fatal  shot  it  makes  no 
difference  whether  deceased  intended  to  take 
the  defendant's  life  or  to  do  him  bodily 
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harm  or  not,  the  ahootliig  was  justifiable,  the 
killing  excusable,  and  the  defendant  should 
be  acquitted.'  Whart.  Horn.  215-217,  219; 
State  y.  JacksoD,  32  S.  0.  27,  10  a  B.  768; 
State  T.  Symmes,  40  S.  a  883,  19  S.  B.  10." 
This  exception  does  not  specify  In  what  par- 
ticular there  was  error  on  the  part  of  his 
honor,  the  presiding  judge;  but,  waiving 
this  ol)Jection,  the  request  was  erroneous,  as 
it  failed  to  take  into  consideration  the  con- 
duct of  the  defendant,  and,  furthermore, 
would  haye  been  a  charge  on  the  facts.  It 
was  therefore  properly  refused,  and  the  ex- 
ception Is  overruled.  It  is  the  judgment  of 
this  court  that  the  judgment  of  the  circuit 
court  be  affirmed,  and  the  case  remanded  to 
that  court,  for  the  purpose  of  having  another 
day  assigned  for  the  execution  of  the  sen- 
tence of  the  court 
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COUNTY. 

(Supreme  Court  of  South  Carolina.    June  4, 

1901.) 

CONSTITUTIONAL  LAW— SAI^ART  OF  PROBATB 
JUDQE^-STATUTBS. 
Act  Feb.  19, 1900  (23  St.  at  Large,  p.  293), 
fixes  the  salaries  of  the  county  officers  In  cer- 
tain counties  in  lieu  of  fees,  and  expressly  ex- 
empts from  its  operation  certain  designated 
counties.  Hel^  that  as  the  act  was  not  general 
In  its  provision  throughout  the  state,  and  as 
the  compensation  of  officers  in  the  exempt 
counties  was  not  graded  in  proportion  to  popu- 
lation and  the  services  required,  the  act  was 
unconstitutional,  as  special  legislation,  and 
hence  plaintiff,  an  officer  of  a  county  in  which 
a  salary  was  fixed,  was  entitled  to  recover  the 
fees  of  his  office. 

Appeal  from  common  pleas  circuit  court  of 
Anderson  county;   W.  C.  Benet,  Judge. 

Action  by  R.  Y.  H.  Nance,  probate  judgre 
for  Anderson  county,  against  Anderson  coun- 
ty. From  a  judgment  in  favor  of  the  plaln- 
tlff,  defendant  appeals.    Affirmed. 

Breazenle  &  Rucker,  for  appellant  Trib- 
ble  &  Prince  and  B.  Q.  McAdams,  for  re- 
spondent. 

GARY,  A.  J.  The  facts  out  of  which  this 
controversy  arose  are  set  forth  in  the  order 
of  his  honor,  the  circuit  judge,  which  is  as 
follows:  *The  above  cause  came  up  before 
me  on  appeal  at  this  the  March  term  of 
court,  1901,  on  exceptions  to  the  action  of 
the  county  commissioners.  It  appears  that 
the  appellant  is  probate  judge  for  Anderson 
county,  and  filed  with  the  board  of  county 
commissioners  an  account  for  the  sum  of 
tire  dollars,  for  proceedings  in  lunacy,  to  be 
audited  and  approved  by  said  board.  The 
board  rejected  said  claim,  on  the  ground  that 
the  probate  judge  for  said  oounty  was  put 
on  a  salary  by  virtue  of  'An  act  relating  to 
fees  and  Milaries  of  the  county  officers  of 
the  several  counties  of  this  state,'  approved 
February  19,  1900  (23  St.  at  Large,  p.  293), 
in  lieu  ot  costs  and  fees.    The  appellant,  by 


his  exceptions,  attacks  the  constitutionality 
of  said  act,  and  contends  that  said  act  is  local 
and  special  legislation,  whicl^  is  contrary  to 
section  34,  art  3,  subds.  10, 11,  12.    After  ar- 
gument of  the  counsel,  and  an  inspection  of 
the  said  act,  it  appears  to  the  court  that  said 
act  is  unconstitutional."    The  act  to  which 
he  refers  contains  the  following  provisions: 
''That  the  officers  of  the  several  counties  in 
this  state  herein  named  shall  receive  the  fol- 
lowing compensation:     •      •    «     Anderson 
County.— The   county   officer^   shall   receive 
salaries  as  follows:     *    •    •    Probate  judge, 
twelve  hundred  dollara    *    *    *"    Section 
6:    "This  act  shall  not  apply  to  the  counties 
of  Oconee,  Greenville,  Clarendon,  Dorches- 
ter,   Horry,    Hampton,    Georgetown,    Ker- 
shaw, Greenwood,  Pickens,  Cherokee,  Ches- 
terfield,    Darlington,     Bdgefield,     Bamberg, 
Spartanburg,  Union,  Lexington,  Aiken,  Rich- 
land,  Florence,   Saluda,  Marlboro,  Chester, 
Williamsburg,    Lancaster,    York,    Barnwell, 
and  Sumter,  nor  in  Abbeville  county  except 
as  herein  provided.    •    •    •"    In  Bome  of 
the  counties  mentioned  in  said  act  the  offi- 
cers are  to  receive  fees  as  compensation, 
while  in  others  they  are  to  be  paid  salaries. 
Section  34,  art  8,  of  the  constitution  con- 
tains the  following  provision:    ''The  general 
assembly  of  this  state  shall  not  enact  local 
or  special  laws  concerning  any  of  the  follow- 
ing'subjects;  or  for  any  of  the  following  pur- 
poses,    to     wit:    •    •    •    (10)  To    fix    the 
amount  or  manner  of  compensation  to  be 
paid  to  any  county  officer,  except  that  the 
laws  may  be  so  made  as  to  grade  the  com- 
pensation  in  proporticm  to  the  population 
and  necessary  service  required.    (11)  In  all 
other  cases,   where  a  general  law  can  be 
made  applicable  no  special  law  shall  be  en- 
acted.  (12)  The  general  assembly  shall  forth- 
with enact  general  laws  concerning  said  sub- 
jects for  said  purposes,  which  shall  be  uni- 
form in  their  operations:  provided,  that  noth- 
ing contained  in  this  section  shall  prohibit 
the  general  assembly  from  enacting  special 
provisions  in  general  laws."    In  the  case  of 
Dean  v.  Spartanburg  Co.,  59  S.  C.  110.  37 
S.  E.  226,  this  court,  in  construing  the  fore- 
going provisions  of  tlie  constitution,  uses  this 
language:    "The   copulative   conjunction    is 
used  in  the  constitution,  and  shows  that  in 
grading  the  compensation  it  must  not  only 
be  in  proportion  to  the  necessary  service  re- 
quired, but  also  in  proportion  to  the  poj^ 
ulation.'*    The  court  also  says:    "It  is  also 
contended'  that  the  act  of  1806  falls  under 
the  proviso  in  subdivision  12,  hereinbefore 
mentioned,  which  is  as  follows:    Trovided, 
that  nothing  contained  in  this  section  shall 
prohibit  the  general  assembly  from  enacting 
special   provisions   in  general   laws.'    It  Is 
manifest,  from  even  a  casual  reading  of  the 
constitution,  that  'local  or  special  laws,'  and 
'special  provisions  in  general  laws,'  do  not 
mean  the  same  thing,  and  that  they  were 
intended  to  be  construed  in  such  a  man- 
ner that  neither  would  practically  destroy 
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tbe  force  of  the  other.  Furthermore,  as  the 
act  of  1896  was  not  a  'general  law/  It  did 
Bot  come  wlthhi  the  pnrview  of  the  said  pro- 
▼iao.  In  order  that  a  law  may  be  general* 
it  must  be  of  force  In  every  county  In  the 
state,  and,  while  it  may  contain  special  pro- 
%'ision8  making  its  effect  different  In  certain 
counties,  those  counties  cannot  be  exempt 
from  its  entire  operation.*'  An  act  fixing 
the  amount  or  manner  of  compensation  to 
be  paid  to  county  ofllcers  must  either  be  gen- 
eral in  its  provisions  throughout  the  state,  or, 
if  it  is  intended  to  exempt  certain  counties 
from  its  operation,  it  must  appear  upon  the 
face  thereof  that  the  compensation  in  those 
counties  so  exempt  is  graded  in  proportion 
to  population  and  the  necessary  service  re- 
quired, so  that  its  provisions  may  be  appli- 
cable to  all  counties  in  which  like  conditions 
exist  The  act  under  consideration  failed 
to  comply  with  these  requirements,  and  was 
therefore  unconstitutional.  The  Judgment  of 
the  circuit  court  is  affirmed. 


<80  S.  C.  616) 


STATE  ▼.  HEAD. 


(Supreme  Ck>urt  of  South  Oarolina.    June  i, 

1901.) 

JCANSLAUOHTER— DYING    DBCLARATIONS-AD- 
MISSIBILITT—BVIDBNCB— HOS- 
TILE WITNESS. 

1.  A  physician  testified  that  when  he  saw  de- 
ceased ne  was  suffering  from  a  gunshot  wound, 
and  was  under  a  great  shock  therefrom;  that 
he  lived  30  hours  thereafter,  and  died  from 
the  wound.  Deceased  said  he  "was  going  to 
die,"  "had  not  very  long  to  live,"  and  that  he 
would  like  to  have  a  preacher  before  he  died; 
that  "it  was  not  worth  while  for  the  doctor  to 
hold  out  any  hopes  for  him**;  that  he  knew 
his  wound  would  result  in  death.  The  state- 
ment was  made  about  11  o'clock  at  night,  and 
the  same  thing  was  said  about  11  o'clock  the 
next  day.  He  died  about  14  hours  after  mak- 
ing the  last  statement.  Held,  that  death  was 
imminent,  and  known  to  be  so  by  deceased  at 
the  time  of  the  statement,  so  as  to  entitle  it  to 
admission  in  evidence  as  a  dying  declaration. 

2.  Where  defendant's  attorneys  had  full  op- 
portunity to  cross-examine  a  witness  for  the 
prosecution,  there  was  no  abuse  of  discretion 
in  not  granting  a  new  trial  on  the  ground  that 
the  testimony  of  the  witness  showed  him  to  be 
hostile  to  defendant,  and  that  such  testimony 
was  wholly  at  variance  with  affidavits  made 
by  him  as  to  the  whole  of  the  dying  declara- 
tions of  deceased. 

Appeal  from  general  sessions  circuit  court 
of  Pickens  county;  R.  0.  Watts,  Judge. 

Wesley  Head  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

Morgan  &  Blassingame,  for  appellant.  U. 
X.  Gunter,  Asst  Atty.  Gen.,  for  the  State. 

GARY,  A.  J.  The  appellant  was  convict- 
ed of  manslaughter,  and  appealed  from  the 
sentence  of  the  court  on  the  following  excep- 
tions: "(1)  His  honor  erred  In  permitting 
the  witness  Dr.  Robert  Klrksey  to  testify  to 
alleged  dying  declarations  of  the  deceased; 
there  being  no  sufficient  evidence  to  show 
that  at  the  time  of  tbe  making  of  them  the 


declarant  was  In  extremis,  and  fully  con- 
scious of  his  impending  dissolution.  (2)  His 
honor  erred  in  admitting  in  evidence  the  al- 
leged dying  declaration  of  the  deceased; 
there  being  nothing  to  show  more  than  that 
he  believed  he  was  about  to  die,  and  nothing 
to  show  that  he  was  in  extremis,  but,  even  If 
Bo,  nothing  to  show,  in  addition  thereto,  that 
they  were  made  under  a  sense  of  impending 
death,  both  of  which  conditions,  we  submit, 
are  necessary.  (3)  His  honor  erred  in  ad- 
mitting in  evidence  the  written  statement 
purporting  to  be  the  dying  declaration  of  de- 
ceased, when  the  witness  Dr.  Klrksey  had 
detailed  an  alleged  statement  made  to  him 
by  the  deceased  at  11  o'clock  on  the  night 
previous,  and  by  his  testipiony  showed  that 
the  statement  admitted  in  evidence  was 
written  twelve  hours  after  the  detailed  con- 
versation of  the  day  before,  and  that  it  is 
shown  from  the  witness  that  the  deceased 
said  'about  the  same  thing'  on  the  day  the 
statement  was  written.  Nothing,  therefore, 
to  show,  what  was  the  sense  and  condition 
of  the  deceased  at  the  time  of  the  statement 
was  written,— whether  in  extremis,  and,  fur- 
ther, whether  under  a  sense  of  immediate 
dissolution,— both  of  which  conditions,  we 
submit,  were  necessary  to  make  competent 
the  written  statement.  (4)  His  honor  erred 
in  admitting  the  written  statement  purport- 
ing to  be  the  dying  declaration  of  the  deceas- 
ed, because  such  statement  does  not  show 
the  deceased  to  be  in  extremis,  nor  does  it 
contain  a  word  or  syllable  as  to  the  death  of 
the  deceased,  proximate  or  remote,  thereby 
falling  short  of  tbe  third  requirement  for 
admission  as  such  testimony.  (5)  His  honor 
abused  his  discretion  in  refusing  to  grant  the 
defendant  a  new  trial  upon  the  motion  and 
affidavits  submitted  therein,  in  that  testimo- 
ny as  given  by  Dr.  Klrksey  shows  him  to 
have  been  hostile  towards  the  defendant, 
and,  when  viewed  in  the  light  of  the  affida- 
vits, is  wholly  at  variance  with  what  he  tes- 
tified to  as  being  the  whole  of  the  dying  dec- 
laration of  the  deceased;  that,  having  ad- 
mitted in  his  testimony  that  the  written 
statement  was  all  that  the  deceased  said 
with  reference  to  the  difficulty,  it  was.  In  tbe 
subsequent  light  of  the  character  of  such 
witness,  the  duty  of  the  circuit  Judge  to  have 
granted  a  new  trial,  because  it  was  then  ap- 
parent to  him  that  such  Important  testimo- 
ny, always  having  great  weight  with  a  jury, 
was  Incomplete,  unfair,  and  wholly  at  vari- 
ance with  the  true  facts  of  the  difficulty  as 
detailed  by  said  Dr.  Robert  Klrksey  as  being 
dying  declarations  of  the  deceased,  and, 
while  there  is  nothing  to  show  the  verdict  of 
the  Jury  would  have  been  different  It  is  a 
fact  that  the  testimony  of  the  defendant  is 
corroborated  by  the  statement  of  the  witness 
Dr.  Kirksey,  set  forth  in  the  affidavits." 

Dr.  Kirksey  testified  as  follows:  "Q. 
Where  do  you  live?  A.  Pickens  county.  Q. 
Were  you  called  upon  to  make  a  post  mortem 
examination  upon  the  person  of  Joe  Kelly? 
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A.  Yes,  air;  I  saw  him  before  and  after  his 
death.  Q.  TeU  all  about  It  A.  On  the  16th 
of  December,  1889,  at  8  o'clock  at  night,  I 
was  caUed  to  see  Joe  Kelly;  and  I  found 
him  at  his  house,  about  eighteen  miles  from 
here,  and  about  eight  miles  from  my  house. 
He  lives  near  Keowee  river,  and  he  had  a 
shotgun  wound,  and  he  was  under  a  great 
shock  from  the  wound  he  had  received.  Q. 
Where  was  the  wound?  A.  It  was  on  the 
body,  here,  about  four  Inches  from  the  hip 
bone,  and  about  six  Inches  from  the  median 
line,  here  [indicating],  and  It  ranged  back 
here,  and  struck  the  backbone.  Q.  Did  It 
come  out  back  there?  A.  No,  sir.  Q.  Was 
there  any  other  wound  about  the  person?  A« 
Xo,  sir.  Q.  How  long  did  he  live?  A.  Thir- 
ty hours.  Q.  What  caused  his  death?  A. 
That  gunshot  wound.  Q.  Did  you  know  any-  • 
thing  of  the  facts  of  the  case?  A.  Not  un- 
til Just  before  he  died,— awhile  before.  Q. 
What  did  he  say  about  his  dying?  A.  He 
asked  me  did  I  have  any  hopes  of  him,  and 
I  told  that  as  long  as  there  was  life  there 
was  hope.  Q.  Did  he  express  anything  else 
than  that?  A.  He  said  that  he  was  going 
to  die,  and  that  he  would  like  to  make  a 
statement  to  me  before  he  died,  with  refer- 
ence to  the  difficulty;  and  he  said  that  he 
would  like  to  get  a  preacher  there  before  he 
died,  and,  if  I  saw  one,  to  be  sure  to  send 
hUn  to  him,  and  that  he  was  going  to  die,  and 
that  he  was  not  going  to  be  long  about  dy- 
ing. Q.  Did  he  say  anything  about—  (Mr. 
Morgan  objects  to  leading  the  witness.)  By 
the  Court:  How  long  was  that  statement 
made  before  he  died?  A.  That  statement 
was  made  that  night  about  11  o'clock,  and 
the  next  morning  about  11  o'clock  he  said 
about  the  same  thing.  He  Just  said  that  he 
was  going  to  die,  and  there  was  not  worth 
while  for  me  to  to  hold  out  any  hopes  for 
him;  that  he  knew  the  condition  of  his 
wound,  and  that  he  knew  that  he  was  going 
to  die;  and  I  told  that  as  long  as  there  was 
life  there  was  hope,  and  he  said  that  there 
was  no  hope  for  him,  and  I  ought  not  to  hold 
out  hopes  to  him.  By  the  Court:  When  did 
he  make  that  statement?  A.  He  made  that 
statement  that  night  about  11  o'clock,  and 
the  next  morning  about  11  o'clock  he  said  the 
same  thing.  The  Court:  I  think  that  is  suf- 
ficient to  let  the  statement  in.  (Mr.  Morgan 
objects  on  the  ground  that  the  death  of  the 
deceased  must  be  shown  to  be  imminent  at 
the  time  of  the  making  of  the  statement. 
Objection  overruled.  Mr.  Morgan  excepts.) 
Q.  What  did  he  say  about  the  difficulty? 
A.  I  wrote  down  exactly  what  he  said  to 
me,  and  I  will  Just  read  It  to  you:  '17th 
December,  18d9,  Sunday.  I  had  been  to 
Pickens,  and  in  coming  back  met  some  one. 
Drove  close  up  to  them  before  I  saw  them. 
I  called  out,  "Who  are  you?"  and  got  out 
Went  out  to  where  they  was,  and  found  it  to 
be  Wesley  Head.  I  asked  him  why  he  did 
not  tell  me  his  name.  He  answered  It  was 
OOD6  of  my  God-damn  business,  and  shot  me 


as  he  finished  speaking.  He  then  got  in  his 
buggy  with  Marcus  Ellenburg  Imd  drove  oflf. 
My  ai^t.  Dock  Kelly,  Oscar  Galloway— 
He  was  out  of  the  buggy  when  I  got  to  the 
front  of  the  team.'  "  Cross-examined  by  Mr. 
Morgan:  "Q.  Whose  handwriting  is  that? 
A.  J.  K.  Klrksey's.  Q.  I  thought  you  said 
you  wrote  it  down?  A.  My  father  wrote  it 
down  while  I  was  there,  and  I  saw  him  write 
it.  I  was  looking  over  his  shoulder,  and 
saw  him  write  it  Q.  Who  else  was  In  the 
room?  A.  His  father,  and  I  think  two  wo- 
men. Q.  What  time  was  It?  A.  As  well  as 
I  remember,  It  was  about  11  o'clock  on  Sun- 
day. Q.  And  he  died  when?  A.  About  1 
o'ck>ck  the  same  night.  Q.  About  fourteen 
hom'S  after  he  made  the  statement,  he  died? 
A.  Yes,  sir;  I  would  h&ve  wrote  that  my- 
self, but  I  had  on  my  overcoat,  and  could 
not  well." 

The  appellant's  attorney  interposed  only 
two  objections  to  the  foregoing  testimony: 
(1)  To  leading  the  witness;  and  (2)  "on  the 
ground  that  the  death  of  the  deceased  must 
be  shown  to  be  Imminent  at  the  time  of  the 
making  of  the  statement"  All  other  objec- 
tions that  might  have  been  urged  against  the 
admissibility  of  the  testimony  were  waived. 
The  foregoing  testimony  shows  that  the 
death  of  the  deceased  was  imminent  at  the 
time  said  statement  was  made,  and  what  we 
have  said  shows  that  the  first  second,  third, 
and  fourth  exceptions  must  be  overruled. 

We  will  next  consider  the  fifth  exception: 
When  Dr.  Kirksey  was  on  the  stand  as  a 
witness  the  appellant's  attorneys  had  the 
opportunity  of  cross-examining  him  fully  as 
to  the  facts  of  the  case,  and  we  fail  to  dis- 
cover any  abuse  of  discretion  on  the  part  of 
his  honor  the  presiding  Judge  in  refusing  the 
motion  for  a  new  trial.  It  Is  the  judgment 
of  this  court  that  the  Judgment  of  the  circuit 
court  be  affirmed. 


(60  S.  C.  604) 


SIRES  v.  MOSHIuEY. 


(Supreme  Court  of  South  Carolina.    June  4,. 

1901.) 

EJECTMENT  —  TRESPASSER  —  SUMMARY   PRO- 
CEEDING-ORDBR  TO  SHOW  CAUSE- 
NOTICE— DESCRIPTION. 

1.  Plaintiff  made  affidavit  before  a  justice 
that  defendant  had  gone  into  possession  of  cer- 
tain lands  of  plaintiff  without  his  consent  or 
warrant  of  law,  and  refused  to  yield  posses- 
sion. The  magistrate  issued  an  order  reciting 
the  affidavit,  and  requiring  defendant  to  show 
cause  at  the  magistrate's  office,  at  a  time  stat- 
ed, why  defendant  should  not  be  ejected  from 
the  premises.  Held^  under  Rev.  St.  1893,  $ 
2432,  providing  that,  if  any  person  shall  go 
into  possession  of  any  lands  of  another  witliont 
his  consent  or  without  warrant  of  law,  the 
owner  of  the  land  may  apply  to  any  trial  jus- 
tice to  serve  notice  on  such  trespasser  to  quit, 
that  such  order  was  sufficient  as  notice  to  de- 
fendant to  quit,  and  that  so  much  of  the  order 
as  required  defendant  to  show  cause  should  be 
treated  as  surplusage. 

2.  Under  Rev.  St.  1893,  f  2482,  providing 
that  a  trial  Justice,  on  application  of  a  land- 
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owner,  shall  serre  notice  on  a  trespasser  on 
sach  owner's  land  to  quit  the  prexnises,  and 
that  if,  after  the  expiration  of  nVe  days  from 
the  personal  service  of  such  notice,  such  tres- 
passer refuses  or  neglects  to  Quit,  or  within 
such  fire  days  show  to  the  magistrate  that 
he  has  bona  fide  color  of  claim  to  possession, 
the  magistrate  shall  Issue  his  warrant  of  eject- 
ment, a  notice  to  quit  *'within  fire  days^'  is 
not  required. 

3.  Where,  in  a  proceeding  under  Rev.  St. 
1893,  S  2432,  providing  that,  if  any  person 
shall  go  into  possession  of  any  land  or  tene- 
ments of  another  without  his  consent  or  with- 
out warrant  of  law.  he  may  be  ejected  there- 
from, the  plaintiff  filed  an  affidavit  with  a  jus- 
tice showing  that  the  land  was  plaintifiTs,  and 
was  situated  in  the  county  of  which  the  jus- 
tice was  a  magistrate,  and  was  in  possession 
of  the  defendant  such  description  was  snfii- 
cient  to  give  the  justice  jurisdiction. 

Appeal  from  common  pleas  circuit  court  of 
Dorchester  county. 

Action  by  O.  0.  Sires  against  Norman 
Moeeley.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Afllrmed. 

Legare  &  Holman  and  T.  R..  Tighe,  for 
appellant.  Samuel  H.  Stanland,  for  respond- 
ent. 

OART,  A.  J.  This  proceeding  was  com- 
menced by  afiSdavit  which  was  as  follows: 

''[Caption.]  Personally  appeared  before  me, 
Jennings  W.  Perry,  Esq.,  magistrate  in  and  for 
said  county,  in  the  said  state,  O.  C  Sires,  who, 
being  duly  sworn,  says  that  Norman  Moeeley 
has  gone  into  possession  of  certain  lands  and 
tenements  of  him,  the  said  O.  0.  Sires,  sit- 
uate In  the  epunty  and  state  aforesaid,  with- 
out his  consent  and  without  authority  or  war- 
rant of  law,  and  refuses  to  yield  possession 
of  the  same.  Sworn  to  before  me  this  8d 
day  of  April,  1899.    O.  0.  Sires. 

''Jennings  W.  Perry,  Magistrata** 

Whereupon  the  magistrate  issued  the  f<^- 
lowing  notice: 

''[Caption.]  Whereas,  O.  C.  Sires  has  this 
3d  day  of  April,  A.  D.  1899,  made  oath  before 
me  that  you  are  in  possession  of  tenements 
of  him,  the  said  O.  C.  Sires,  without  warrant 
or  authority  of  law,  and  that  you  refuse  to 
yield  possession  of  same,  you  are  hereby  re- 
quired to  show  cause  before  me  at  my  office 
at  Summerville,  S.  C,  on  the  10th  day  of 
April,  A.  D.  1899,  at'  10  o'clock  a.  m.,  why 
yon  should  not  be  ejected  from  the  premises 
aforesaid.  Witness  my  hand  and  seal  this 
3d  day  of  April,  A.  D.  1899.  Jennings  W. 
Perry,  Magistrate.    [Seal.]" 

The  record  contains  the  following,  in  which 
the  magistrate  states  the  proceedings  before 
him,  to  wit: 

"[Caption.]  This  case  having  been  called 
for  a  hearing,  defendant  made  a  motion  to 
dismiss  the  proceedings  on  the  ground  that 
the  magistrate  had  no  jurisdiction,  as  the 
proceedings  were  issued  contrary  to  the  pro- 
visions of  the  act  of  1883,  and  upon  the  fur- 
ther ground  that  no  notice  was  served  upon 
defendant  to  quit  within  five  days,  as  therein 
prescribed,  and  upon  the  further  grounds 


that  no  lands  or  tenements  are  described  in 
the  affidavit.  The  al)ove  objections  are  over- 
ruled, and  the  case  ordered  on  for  a  hearing, 
and  the  plaintifT  then  was  sworn  and  offered 
a  deed  In  evidence.  To  this  the  defendant 
objected  to  the  Introduction  of  a  deed  upon 
ground  that  the  execution  of  same  was  not 
proven.  And  the  magistrate  rules  that  plain- 
tiff is  not  required  to  Introduce  any  evidence 
of  his  ownership  of  land.  Jennings  W.  Per- 
ry, Magistrate. 

"Magistrate  decides  as  follows,  to  wit: 
That  defendant  having  failed  to  satisfy  him 
that  he  has  a  bona  fide  color  of  claim  to 
said  premises,  and  to  enter  into  bond  as  re- 
quired by  section  2432,  1  Rev.  St  1893,  that 
after  the  expiration  of  five  (5)  days  he  will 
Issue  his  warrant  of  ejectment,  unless  he  be 
restrained.    J.  W.  Perry,  Magistrate 

"April  13, 1899. 
"Samuel  H.  Stanland.** 

The  defendant  gave  notice  of  appeal,  and 
his  honor  Judge  Benet  granted  an  order  en- 
joining the  magistrate  In  the  meantime  from 
issuing  his  warrant  of  ejectment  The  de- 
fendant appealed  to  the  circuit  court  from 
the  decision  of  the  magistrate.  The  appeal 
was  dismissed,  and  he  appealed  to  this  court 
upon  exceptions,  which  it  will  not  be  neces- 
sary to  consider  in  detalL 

The  first  objection  which  the  appellant 
interposed  to  the  jurisdiction  of  the  magis- 
trate was  that  the  proceedings  herein  were 
issued  contrary  to  the  provisions  of  the  act 
of  1883.  The  first  exception  specifies  that 
the  rule  to  show  cause  issued  by  the  mag- 
istrate was  contrary  to  the  provisions  of  said 
act,  in  that  It  makes  no  provision  tor  a  rule 
to  show  cause,  but  requires  that  a  notice  to 
quit  shall  be  served  in  such  cases.  Section 
1  of  the  said  act  incorporated  in  1  Rev.  St 
1893,  as'  section  2432,  is  as  follows:  "(1)  I< 
any  person  shall  have  gone  into  or  shall 
hereafter  go  into  possession  of  any  lands  or 
tenements  of  another  without  his  consent 
or  without  warrant  of  law.  It  shall  be  law- 
ful for  the  owner  of  the  land  trespassed  up- 
on to  apply  to  any  trial  justice  to  serve  a 
notice  on  such  trespasser  to  quit  the  premises* 
and  if  after  the  expiration  of  five  days  from 
the  personal  service  of  such  notice,  such 
trespasser  refuses  or  neglects  to  quit  it  shall 
then  be  the  duty  of  such  trial  justice  to  issue 
his  warrant  to  any  sheriff  or  constable,  re- 
quiring him  forthwith  to  eject  such  tres- 
passer, using  such  force  as  may  be  neces- 
sary: provided,  however,  that  if  the  person 
in  possession  shall  before  the  expiration  of 
the  said  five  days,  appear  before  such  trial 
justice  and  satisfy  him  that  he  has  a  bona 
fide  color  of  claim  to  the  possession  of  such 
premises,  and  enter  Into  bond  to  the  person 
claiming  the  land,  with  good  and  sufficient 
security,  to  be  approved  by  the  trial  jus- 
tice, conditioned  for  the  payment  of  all  such 
costs  and  expenses  as  the  person  claiming 
to  be  the  owner  of  the  land  may  incur  in 
the  successful  establishment  of  his  claim  by 
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any  of  the  modes  of  proceeding  now  pro- 
vided by  law,  the  said  trial  justice  shall  not 
Issue  his  warrant  as  aforesaid."  The  only 
notice  which  the  statute  requires  shall  be 
serred  upon  the  defen^lant  la  to  quit  the 
premises,  and,  while  the  notice  herein  con- 
tains other  requirements,  It  may  neverthe- 
less be  regarded  as  a  notice  to  quit  the 
premises,  and  the  requirement  to  show  cause 
as  therein  stated  may  be  regarded  as  sur- 
plusage. The  mention  of  the  time  In  the 
notice  when  the  defendant  was  required  to 
show  cause  did  not  deprive  him  of  the  right 
which  he  had  under  the  statute  to  appear 
before  the  magistrate  during  the  five  days 
therein  mentioned.  Furthermore,  as  the 
statute  provides  that  If,  after  the  expiration 
of  five  days  from  the  personal  service  of 
such  notice,  such  trespasser  refuses  or  neg- 
lects to  quit,  it  shall  then  be  the  duty  of 
such  magistrate  to  issue  his  warrant  to  any 
sheriff  or  constable,  requiring  him  forthwith 
to  ^ect  such  trespasser,  unless  the  person  in 
possession  shall  before  the  expiration  of  said 
five  days  appear  before  such  magistrate  and 
satisfy  him  that  he  has  a  bona  fide  color  of 
claim  to  the  possession  of  such  premises,  we 
fall  to  see  wherein  the  defendant  was  prej- 
udiced by  extending  to  him  further  time 
than  he  was  entitled  to  under  the  statute. 
This  ground  is  overruled. 

The  second  objection  to  the  Jurisdiction  of 
the  magistrate  was  that  no  notice  was  served 
upon  defendant  to  quit  within  five  days, 
as  therein  prescribed..  By  reference  to  the 
act  it  will  be  seen  that  It  does  not  require 
notice  to  be  served  on  the  defendant  to  quit 
within  five  days.  It  simply  provides  that  a 
notice  be  served  on  the  defendant  "to  quit 
the  premises,  and  if  after  the  expiration  of 
Are  days  from  the  personal  service  of  such 
notice  such  trespasser  refuses  or  neglects  to 
quit  it  shall  then  be  the  duty  of  such  trial 
Justice  to  Issue  his  warrant  to  any  sheriff 
or  constable  requiring  him  forthwith  to  eject 
such  trespasser."  The  proviso  to  said  act 
authorises  the  defendant  to  appear  before 
the  magistrate  within  five  days  for  the  pur- 
poses therein  mentioned,  but,  as  hereinbe- 
fore stated,  there  is  no  requirement  that  a 
notice  be  served  on  the  defendant  to  quit 
within  five  days.  This  objection  to  the  Ju- 
risdiction of  the  magistrate  is  likewise  over- 
ruled. 

The  last  ground  of  objectlcm  to  the  Juris- 
diction of  the  magistrate  was  that  no  lands  or 
tenements  are  described  in  the  afEldavit  The 
affidavit  shows  that  the  land  Is  situate  In 
the  county  of  which  Jennings  W.  Perry  is  a 
magistrate,  and  that  the  land  was  in  the  pos- 
session of  the  defendant  Even  if  this  de- 
scription was  not  as  particular  as  It  should 
have  been.  It  was  not  such  a  failure  to  com- 
ply with  the  statutory  requirements  as  to 
deprive  the  magistrate  of  Jurisdiction  In  the 
premises.  This  objection  is  also  overruled. 
It  is  the  Judgment  of  this  court  that  the  ot" 
der  of  the  circuit  court  be  affirmed. 


(60  8.  C.  621) 
HAWKINS  V.  WOOD. 

(Supreme  Court  of  South  Oarolina.    June  4, 

1901.) 

APPEAL-PLBADINQ— GOMPLAINT-CAUSBS    OF 

ACTION— MOTION  TO  MAKB  MORE  OBR- 

TAIN— INTB2RMBDIATB  ORDBRS. 

Since  an  order  denying  a  motion  to  require 
plaintiff  to  malEe  definite  and  certain  his  com- 
plaint in  an  action  based  on  a  breach  of  war- 
ranty of  title,  by  stating  two  alleged  causes 
of  action  in  separate  paragraphs,  does  not  af- 
fect a  substantial  right,  in  that  it  does  not  go 
to  the  merits  of  the  case,  and  is  not  within 
Code  av.  Proc.  §  11,  snbd.  2,  declaring  that 
the  supreme  court  shall  have  exclusive  juris- 
diction to  review  orders  affecting  a  substantial 
right  made  in  an  action,  where  such  orders 
determine  the  action,  and  prevent  a  judgment 
from  which  an  appeal  might  be  taken,  or  strilce 
out  aa  answer,  or  any  part  thereof,  or  any 
pleading  in  an  action,  it  Is  not  appealable. 

Appeal  from  common  pleas  circuit  court 
of  Cherokee  county;  G.  W.  Gage,  Judge. 

Action  by  Ransom  A.  Hawkins  against  A.' 
N.  Wood.  From  an  order  refusing  defend- 
ant*8  motion  to  require  plaintiff  to  make  his 
complaint  more  certain,  defendant  appeals. 
Dismissed. 

J.  0.  Jefferies  and  H.  K.  Osborne,  for  ap- 
pellant. Duncan,  Sanders  &  Hall,  for  re- 
spondent. 

GARY,  A.  J.  The  appeal  herein  is  from  an 
order  refusing  a  motion  to  require  the  plain- 
tiff to  make  his  complaint  definite  and  cer- 
tain by  stating  the  cause  of  action  separate- 
ly. It  will  be  necessary  to  refer  to  the 
complaint,  which  is  as  follows:  *'(1)  That 
on  or  about  the  8d  day  of  August,  1889,  the 
defendant  in  this  action  and  one  J.  Y. 
Whelchel  entered  into  a  contract  in  which 
the  defendant  bound  himself  to  the  said 
Whelchel  to  execute  to  him  a  deed  of  con- 
veyance to  a  certain  tract  of  land,  herein- 
after described,  upon  the  payment  to  the  de- 
fendant by  the  said  Whelchel  of  the  sum  of 
nine  hundred  and  ten  dollars.  (2)  That  on 
or  about  the  12th  day  of  December,  1889,  the 
said  bond  above  mentioned  was  assigned  by 
the  said  J.  V.  Whelchel  to  the  plaintiff,  who 
took  upon  himself  all  the  obligations  set  out 
in  said  contract  and  bond.  (3)  That,  pursu- 
ant to  the  terms  of  said  bond  and  contract, 
the  defendant,  on  or  about  the  1st  day  of 
January,  1897,  executed  and  delivered  to  the 
plaintiff  a  deed  of  conveyance,  with  full 
covenants  of  warranty,  to  the  above-men- 
tioned tract  of  land,  which  is  described  as 
follows:  Ail  that  certain  tract  or  parcel  of 
land,  •  •  •  containing  115.75  acres,  more 
or  less.  •  •  •  (4)  That,  after  the  execu- 
tion of  and  delivery  of  the  said  deed  to  the 
plaintiff  by  the  defendant,  plaintiff  ascer- 
tained that  a  certain  portion  of  said  tract 
conveyed  to  him  by  the  defendant,  contain- 
ing nine  and  one-fourth  acres,  more  or  less, 
was  claln\ed  by,  and  in  the  possession  of, 
one  T.  J.  Campbell,  who  refused  to  surren- 
der the  same  to  plaintiff,  said  nine  and  one- 
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fourth  acres  taaylDg  the  following  courses 
and  distances,  and  being  described  as  fol- 
lows, to  wit:  •  •  •♦.  (6)  That  the  plain- 
CiiE  immediately  complained  of  the  matter 
above  stated  to  the  defendant,  and  demand- 
ed that  he  make  good  his  covenant  of  war- 
ranty; whereupon  the  defendant  requested 
and  directed  that  the  plaintiff  enter  suit 
against  said  Campbell  for  the  recovery  of 
the  said  portion  of  said  tract  of  land,  agree- 
ing that,  in  the  event  of  plaintiff's  losing  in 
said  suit,  defendant  would  pay  all  costs,  and 
make  good  all  loss,  incurred  by  the  plain- 
tiff. (6)  That  following  the  requests  and 
directions  of  the  defendant,  and  relying  up- 
on his  agreement  as  above  stated,  and  upon 
the  covenant  of  warranty  in  his  deed,  plain- 
tiff brought  suit  against  said  Campbell  for 
the  recovery  of  said  portion  of  land,  and 
that  a  trial  was  held  in  the  court  of  com- 
mon pleas  for  Cherokee  county,  October  10, 
.1899,  the  result  of  which  was  a  verdict  for 
said  Campbell,  and  judgment  was  entered 
up  against  plaintiff  in  favor  of  said  Camp- 
bell for  the  recovery  of  the  possession  of 
said  nine  and  one-fourth  acres  of  land,  of 
the  value  of  sixty-nine  dollars,  and  for  costs 
of  said  action,  amounting  to  seventy-three 
and  iVioo  dollars.  (7)  That  the  covenant 
of  defendant's  warranty  in  said  deed  has  been 
breached  by  reason  of  the  loss  of  said  nine 
and  one-fourth  acres  of  land,  of  the  value 
of  sixty-nine  dollars,  and  plaintiff  has  been 
damaged  thereby  in  the  said  sum  of  sixty- 
nine  dollars,  and  that  the  other  losses  sus- 
tained by  the  plaintiff  by  reason  of  said 
suit,  and  for  which  defendant  is  liable  ac- 
cording to  the  terms  of  said  contract,  are 
as  follows:  For  surveying,  $6.50;  for  taxes 
paid  on  said  9%  acres  of  land.  $7.50;  interest 
on  purchase  price  of  said  land  from  Decem- 
ber 12,  1899,  $53.13;  attorney's  fee,  $30.00. 
<8)  That  no  part  of  the  above  has  been  paid 
by  the  defendant,  and  he  refuses  to  pay  the 
same,  and  to  make  good  his  covenant  of 
warranty,  although  the  same  has  been  de- 
manded by  the  plaintiff." 

The  particulars  in  which  the  defendant 
made  the  motion  to  require  the  plaintiff  to 
make  the  complaint  definite  and  certain  are 
as  follows:  "First.  By  setting  out  the  dif- 
ferent causes  of  action  stated  therein  more 
<lefinitely  and  certain,  to  wit,  by  requiring 
you  to  set  your  cause  of  action  for  defective 
acreage  alleged  In  your  complaint  in  one 
cause  of  action,  and  your  alleged  cause  of 
action  for  damages  sustained  by  the  plain- 
tiff by  reason  of  the  alleged  request  and  di- 
rection of  defendant  to  enter  suit  in  the 
said  cause  in  another  cause  of  action;  sec^ 
ond,  by  requiring  you  to  state  in  different 
Katuses-  of  action  the  aheged  damages  for  the 
alleged  breach  of  covenant  of  warranty  in 
the  number  of  acres  and  the  alleged  dam- 
ages arising  from  such  breach  of  warranty, 
not  connected  with  the  alleged  defective 
acreage;  third,  by  requiring  you  to  state  in 
different  causes  of  action  the  alleged  dam- 


ages of  the  plaintiff  for  the  defective  acre- 
age, and  the  alleged  damages  for  surveying, 
taxes,  Interests,  and  attorney's  fees;  fourth, 
and  for  further  time  for  answering."  His 
honor,  the  circuit  judge,  refused  the  motion, 
and  allowed  the  defendant  to  answer  the 
complaint  within  10  days  after  the  filing  of 
said  order.  The  defendant  appeals  from 
said  order. 

Upon  the  call  of  the  case  for  hearing  in 
the  supreme  court,  the  plaintiff  interposed 
an  objection  to  the  jurisdiction  of  the  court 
on  the  ground  that  the  order  was  not  appeal- 
able. Section  11  of  the  Code  of  Civil  Pro- 
cedure contains  the  following  provisions: 
"The  supreme  court  shall  have  exclusive  ju- 
risdiction to  review  upon  appeal:  (1)  Any 
Intermediate  ♦  •  •  order  ♦••  In- 
volving the  merits:  •  ♦  *  Provided,  U 
no  appeal  be  taken  until  final  judgment  Is 
entered,  the  court  may,  upon  appeal  from 
such  final  judgment,  review  any  intermedi- 
ate order  ♦  ♦  ♦  necessarily  affecting  the 
judgment  not  before  appealed  from.  (2) 
An  order  affecting  a  substantial  right  made 
in  an  action,  when  such  order  in  effect  deter- 
mines the  action  and  prevents  a  judgment 
from  which  an  appeal  might  be  taken,  or  dis- 
continues the  action,  and  when  such  order 
grants  or  refuses  a  new  trial,  or  when  such 
order  strikes  out  an  answer  or  any  part 
thereof,  or  any  pleading  in  an  action. 
•  ♦  ♦"  Section  181  of  the  Code  of  Civil 
Procedure  is  as  follows:  "If  irrelevant  or 
redundant  matter  be  inserted  in  a  pleading.  It 
may  be  stricken  out  on  motion  of  any  per- 
son aggrieved  thereby.  And  when  the  allega- 
tions of  a  pleading  are  so  indefinite  or  uncer- 
tain, that  the  precise  nature  of  the  charge  or 
defense  is  not  apparent,  the  court  may  re- 
quire the  pleading  to  be  made  definite  and 
certain  by  amendment."  Section  188,  Id., 
provides  that  the  causes  of  action  which 
may  be  united  in  one  complaint  must  be  sep- 
arately stated.  If  a  motion  is  made  to  re- 
quire the  plaintiff  to  make  his  complaint 
definite  and  certain  by  stating  the  causes  of 
action  separately,  when  the  allegations  of 
the  complaint  are  appropriate  to  two  or  more 
causes  of  action,  the  refusal  of  such  motion 
necessarily  involves  the  meritSw  Blakely  v. 
Frazler,  11  S.  C.  122.  It  is  merefore  necessa- 
ry to  determine  whether  two  or  more  causes 
of  action  are  united  in  the  complaint 

It  is  apparent  that  the  complaint  is  based 
upon  a  breach  of  the  covenant  of  warranty, 
and  the  particulars  in  which  the  plaintiff  al- 
leges he  was  damaged  by  such  breach  are 
set  out  in  the  complaint  In  1824  a  statute 
was  enacted  providing  "that  in  any  action 
or  suit  at  law  or  in  equity,  for  reimburse- 
ment or  damages  upon  covenant  or  other- 
wise, the  true  measure  of  damages  shall  be 
the  amount  of  the  purchase  money  at  the 
time  of  alienation,  with  legal  interest"  This 
statute  was  incorporated  in  the  Revised 
Statutes  of  1873  (page  562),  and  was  amend- 
ed in  1879  by  adding  the  words,  "from  the 
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time  of  alienation."  As  amended,  it  Is  set 
forth  in  the  Revised  Statutes  of  1893  (sec- 
tion 1962).  Section  2567,  Id.,  allows  costs  to 
deputy  surveyors,  and  the  item  of  |6.50  for 
Burreying  may  have  been  taxed  in  accord- 
ance with  the  provisions  of  the  statute.  If 
so,  it  was  recoverable  in  this  action.  In  the 
case  of  Jeter  v.  Glenn,  9  Rich.  Law,  374,  the 
court  says:  "As  to  the  costs,  he  is  right 
He  must  recover  what  was  recovered  against 
him,— the  sum  assessed,  and  costs,  with  in- 
terest thereon.  •  ♦  •  In  all  recoveries 
upon  warranty,  where  there  has  been  evic- 
tion, and  the  law  has  prescribed  the  pur- 
chase money  ana  interest  as  the  measure  of 
damages,  the  taxed  costs  of  the  eviction  are 
added.  See  Furman  v.  Elmore,  2  Nott  & 
McC.  190,  199.  But  there  is  no  authority 
for  including  counsel  fees  in  the  damages 
recoverable  upon  contracts."  When  the 
breach  of  the  covenant  of  warranty  is  only 
partial,  the  measure  of  damages  is  the  pro- 
portion of  the  purchase  money  which  the 
land  recovered  bore  to  the  whole  tract,  with 
interest  from  the  time  of  eviction.  Aiken  v. 
McDonald,  43  S.  C.  29,  20  S.  E.  796,  49  Am. 
St.  Rep.  817,  and  cases  therein  cited.  In 
the  case  of  Jeter  v.  Glenn,  it  is  shown  that 
the  item  for  taxes  is  recoverable  if  it  should 
appear  that  they  were  an  incumbrance  on 
the  land  at  the  time  it  was  purchased  by  the 
plaintilT.  The  cases  Just  mentioned  show 
that  all  the  foregoing  items  may  be  recov- 
ered In  an  action  for  a  breach  of  the  cove- 
nant of  warranty,  except  the  item  for  atr 
tomey's  fee.  It  is  apparent  from  an  inspec- 
tion of  the  complaint  that  the  only  cause  of 
action  intended  to  be  set  forth  was  for  a 
breach  of  the  covenant  of  warranty,  and 
that  the  item  for  attorney's  fee  was  alleged 
as  constituting  a  part  of  the  damages  recov- 
erable under  the  statute.  The  alleged  agree- 
ment, *'that  in  the  event  of  plaintiff's  losing 
in  said  suit  defendant  would  pay  all  costs 
and  make  good  all  loss  incurred  by  the 
plaintiff,"  shows  that  the  defendant  intend- 
ed to  bind  himself  to  make  good  only  such 
loss  and  to  pay  such  costs  as  were  recover- 
able according  to  law. 

In  disposing  of  the  item  for  attorney's  fee, 
this  court  merely  construes  the  pleadings, 
and  is  not  to  be  understood  as  deciding  that 
the  plaintiff  may  not  recover  the  same  under 
proper  allegations.  As  the  order  herein  does 
not  involve  the  merits,  and  is  not  embraced 
within  the  provisions  of  subdivision  2  of 
section  11  of  the  Code  of  Civil  Procedure, 
it  is  not  appealable.  It  is  the  judgment  of 
this  court' that  tne  appeal  be  dismissed* 


(113  Oa.  64S) 

SELLERS  et  aL  t.  MANN. 

(Supreme  Ck>nrt  of  Georgia.     May  27,  1901.) 

SUPREME     COURT— JURISDICTION— ERROR 
FROM  CITY  COURT— VERDICT. 

1.  The    supreme    court    has    jurisdiction    of 
writs  of  error  from  the  city  court  of  Baxley. 


2.  A  finding  by  a  jury,  expressed  in  the 
words,  **We,  the  jury,  fiad  for  the  plaintiff 
nominal  damages,"  without  naming  any 
amount,  is  not  a  lawful  verdict. 

Little,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Baxley;  T.  ▲• 
Parker,  Judge. 

Action  by  J.  T.  Sellers  and  others  against 
W.  J.  Mann.  Judgment  for  plaintiffs  for 
nominal  damages,  and  they  bring  error.  Re- 
versed. 

C.  H.  Parker  and  Bennett  &  Bennett,  for 
plaintiffs  in  error.  J.  H.  Thomas  and  jG.  J. 
Holton  &  Son,  for  defendant  in  error. 

LEWIS,  J.  L  On  the  call  of  this  case  a 
motion  was  made  to  dismiss  the  writ  of  er- 
ror on  the  ground  that  this  court  has  no  iv^ 
risdiction  over  writs  of  error  from  the  city 
court  of  Baxley,  it  having,  according  to  the 
last  United  States  census,  a  population  of 
less  than  600.  This  motion  presents  the  pre- 
else  question  dealt  with  by  this  court  in  the 
case  of  Heard  v.  State,  113  Ga.  444, 89  S.  E. 
lis.  According  to  the  ruling  there  made,  this 
court  has  Jurisdiction  over  the  present  wTit„ 
and  the  motion  of  the  defendant  in  error 
must  therefore  be  overruled. 

2.  The  plaintiffs  below  brought  an  action 
against  the  defendant  for  damages  for.  an 
alleged  breach  of  contract  After  the  intro- 
duction of  evidence  and  the  charge  of  the 
court,  the  jury  returned  a  finding  in  the  fol- 
lowing words:  "We,  the  jury,  find  for  the 
plaintiffs  nominal  damages.**  The  plaintiffs 
moved  for  a  new  trial  on  numerous  grounds, 
of  which  it  is  now  necessary  to  consider  only 
one,  wherein  complaint  is  made  that  the  ver- 
dict was  illegal  for  the  reason  that,  while 
it  purports  to  find  for  the  plaintiffs  "nominal 
damages,"  no  amount  is  named.  We  think 
that  this  position  it  correct,  and  should  have 
been  sustained  by  the  court  below.  "A  sub- 
stantial requisite  of  a  verdict  is  the  element 
of  certainty;  not  absolute  certainty,  but,  as 
it  has  been  described,  certainty  to  a  com- 
mon or  reasonable  Intent."  28  Am.  &  Eng. 
Enc.  Law  (1st  Ed.)  294.  The  term  "nominal 
damages,**  like  "exemplary  damages,**  is 
purely  relative,  and  carries  with  it  no  sugges- 
tion of  certainty  as  to  amount  This  is 
shown  by  the  definition  given  the  expression 
in  the  recognized  authorities.  In  2  Bouv. 
Law  Diet  504,  it  is  defined  as  "a  trifiing 
sum  awarded  where  a-  breach  of  duty  or  an 
infraction  of  the  plaintifTs  right  is  shown« 
but  no  serious  loss  is  proved  to  have  been 
sustained.**  "Nominal  damages*'  have  also 
been  described  as  "a  trivial  sum  awarded 
where  a  mere  breach  of  duty  or  infraction  of 
right  is  shown,  with  no  serious  loss  sustain- 
ed.** And-  Law  Diet.  307.  It  is  apparent 
that  this  "trivial  sum*'  might  according  ta 
the  circumstances  of  each  particular  case, 
vary  almost  indefinitely.  In  some  cases,  a 
very  small  amount  might  constitute  the  triv- 
ial sum  contemplated  by  the  term  "nominal 
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damages'*;  In  others,  a  mucli  larger  amount 
might  measure  down  to  the  same  standard 
of  triyiality.  It  would  depend  largely  upon 
the  yastness  of  the  amount  Inyolved  what 
sum  would  be  considered  trivial.  In  the  case 
of  Jackson  ▼.  Jackson,  40  Ga.  150,  is  to  be 
found  the  following  headnote:  "When  there 
were  three  credits  on  the  note  sued  on,  one 
of  which  was  uncertain  and  doubtful  as  to 
the  amount  and  date  thereof,  and  the  Jury 
found  a  verdict  for  the  plaintiff  for  principal, 
interest,  and  costs,  held,  that  the  verdict  was 
not  sufficiently  certain,  according  to  the  facts 
in  this  case,  to  authorize  a  Judgment  to  be 
entered  thereon  for  any  definite  sum."  Tak- 
ing that  case  as  a  precedent,  we  are  bound 
to  hold  that  the  finding  of  the  Jury  In  the 
case  at  bar  was  void  for  uncertainty;  for  it 
Is  very  plain  that  no  Judgment  could  properly 
be  rendered  for  any  definite  sum  upon  a  ver- 
dict for  "'nominal  damages"  which  states  no 
amount  at  which  the  damages  are  to  be  fixed. 
We  must  therefore  reverse  the  Judgment 
overruling  the  motion  for  a  new  trial  for  the 
reasons  herein  set  forth.  Judgment  reversed. 
All  the  Justices  concurring,  except  LITTLE, 
J.,  dissenting. 

LITTLE,  J.  (dissenting).  For  the  reasons 
set  forth  in  the  opinion  which  I  filed  In  the 
case  of  Weslosky  Co.  v.  Wolff,  112  Ga.  169, 
37  S.  E.  S05,  and  in  my  dissenting  opinion  In 
the  case  of  Heard  v.  State,  supra,  this  day 
decided,  I  cannot  concur  in  the  correctness  of 
the  proposition  laid  down  In  the  first  of  the 
foregoing  headnotes. 


ai3  Ga.  481) 

ATLANTA  RT.  &  POWER  CO.  ▼.  ATLANTA 
RAPID-TRANSIT  CO. 

(Supreme  Court  of  Georgia.    May  20,  1901.) 

APPEAL  —  ASSIGNMENT  of'  ERROR  —  STREET 
RAILROADS— INTERFERENCE  WITH  TRACKS 
—INJUNCTION-CITY  ORDINANCB^-MOTION  TO 
RECONSIDER. 

1.  An  assignment  of  error  upon  an  order  de- 
nying an  application  for  injunction,  made  in  the 
following  words:  **To  which  order  the  plaintiff 
excepted,  and  now  excepts,  and  assigns  the 
same  as  error,  in  that  it  is  contrary  to  the  law 
and  the  evidence  in  the  case,"— is  good.  The 
motion  to  dismiss  the  writ  of  error  for  insuflS- 
cient  assignment  of  error  is  overruled. 

2.  A  street-railway  company  which  has  con- 
structed, and  is  legally  operating,  a  line  of  rail- 
wa*y  in  the  streets  of  a  city,  is  possessed  of 
such  a  property  interest  as  gives  it  a  legal 
right  to  maintain  an  application  to  restrain  a 
similar  company  from  interfering  with  its  line 
of  traclLs  already  laid,  and  from  constructing 
a  line  of  road  over  its  private  property  without 
authority  of  law.  To  such  an  application  the 
city  is  not  a  necessary  party  defendant. 

3.  Notice  of  a  motion  to  reconsider  the  pas- 
sage of  an  ordinance  hy  a  legislative  body  of  a 
municipal  government,  which  requires  the  ap- 
proval of  the  mayor  to  give  it  force,  has  no  oth- 
er effect  than  to  prevent  the  immediate  trans- 
mission of  such  ordinance  to  the  mayor  for  ac- 
tion thereon.  If  the  motion  to  reconsider  is 
not  made  at  the  next  regular  meeting,  the  no- 
tice is  functus  officio,  and  the  ordinance  so  pass- 
ed stands  as  the  action  of  the  body  which  pass- 
ed it,  and*  on  the  adjournment  of  such  meet- 


ing, should  be  transmitted,  (a)  The  action  of 
the  general  council  of  the  city  of  Atlanta,  in 
fixing  JanuaiT  7,  1901,  as  a  day  for  the  regular 
meeting  of  the  aldermanlc  board,  was^under 
its  rules,  had  by  a  two-thlrda  vote,  (b)  The  or- 
dinance in  controversy,  granting  a  franchise  co 
construct  and  operate  a  line  of  street  railroad 
In  certain  streets,  having  been  legally  passed  by 
the  two  legislative  bodies  of  the  city  of  Atlan- 
ta, and  approved  by  the  mayor  in  due  time,  it 
operates  as  a  legal  and  valid  consent  of  the 
city  to  the  exercise  of  the  powers  conferred  by 
law  on  the  Atlanta  Rapid-Transit  Company, 
upon  the  terms  Incorporated  in  such  ordinance. 
4.  Under  the  evidence,  the  trial  judge  was 
fully  warranted  in  ruling  that  Cherokee  avenue 
was  one  of  the  public  streets  of  the  city  of 
Atlanta. 

'5.  Under  the  terms  of  the  contract  made  bv 
the  two  parties  at  interest,  a  connecting  track 
of  a  street  railway,  to  be  made  by  one  of  them 
at  Hunter  street,  with  the  traclu  of  the  street 
railway  on  Whitehall  street,  which  was  au- 
thorized by  the  municipal  authorities,  is  not 
in  violation  of  afty  legal  right  of  the  other 
owner  of  an  equal  interest  in,  and  right  to  use, 
such  tracks. 

6.  No  error  was  committed  in  refusing  the 
application  for  injunction. 

(Syllabus  by  the  CJourt.) 

Error  from  superior  court,  Fnlton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  Atlanta  Railway  &  Power 
(Company  against  the  Atlanta  Rapid-Transit 
(jompany.  Judgment  for  defendant,  and 
plaintliE  brings  error.    Affirmed. 

Payne  &  Tye,  King  &  Anderson,  and  L. 
W.  Thomas,  for  plaintiff  In  error.  Brandon 
&  Arkwright,  Rosser  &  Carter, .  J.  L.  Hop- 
kins &  Sons,  and  King  &*  Spalding,  for  de- 
fendant In  error. 


LITTLE,  J.  The  Atlanta  Railway  &  Pow- 
er Company,  a  corporation  which  maintains 
and  operates  lines  of  a  street  railway  in  the 
city  of  Atlanta,  presented  its  petition  to  the 
Judge  of  the  superior  court  of  Fulton  county, 
In  ettect  praying  that  a  certain  other  cor- 
poration, the  Atlanta  Rapid-Transit  Com- 
pany, which  also  operates  lines  of  a  street 
railway  therein,  be  enjoined  from  construct- 
ing, in  whole  or  in  part,  a  particular  line  of 
railway  In  the  streets  of  said  city,  which  the 
transit  company  claims  It  has  the  legal  right 
to  construct  and  operate  under  the  laws  of 
the  state  and  the  ordinances  of  the  city  of 
Atlanta;  and  also  from  In  any  manner  inter- 
fering with  the  railway  of  petitioner,  already 
laid  in  the  streets  of  the  city,  and  the  ap- 
propriation of  certain  private  property  of  pe- 
titioner to  the  uses  of  the  defendant  in  con- 
nection with  its  proposed  new  line.  It  was 
conceded  that  the  question  ^s  to  whether  the 
construction  sought  to  be  enjoined  was  au- 
thorized by  law  depended,  in  a  large  meas- 
ure, on  the  validity  of  a  certain  ordinance  of 
the  city  of  Atlanta,  which,  by  its  terms,  pur- 
ported to  grant  to  the  Atlanta  Rapid-Transit 
Company,  under  certain  conditions,  authori- 
ty **to  construct,  electrically  equip,  and  op- 
erate a  line  of  single  or  double  track  street 
railway  over  the  following  route,  viz.:  Com- 
mencing on  Atlanta  avenue,  at  a  point  south 
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of  about  the  middle  of  Grant  Park;  nmniug 
thence  west  to  Cherokee  avenae;  thence, 
along  Cherokee  avenue  and  Thomas  street, 
to  Woodward  avenue;  thence  west,  along 
Woodward  avenue,  to  Hill  street;  along  Hill 
street  to  Hunter  street;  and  along  Hunter 
street  to  Whitehall  street,— with  the  right  to 
move  the  tracks  of  the  Atlanta  Railway  & 
Power  Company  on  Hunter  street,  between 
Frazer  and  Pryor  streets,  to  one  side  of  the 
center  of  the  street,  so  as  to  permit  the  build- 
ing of  a  single  track  on  the  other  side  of  the 
center  of  the  street  between  these  points." 
It  was  contended  by  the  plaintiff  that  the 
ordinance  was  void  because  it  was  not  legal- 
ly adopted;  that  what  is  described  in  it  as 
Cherokee  avenue  is  not  a  public  street,  but 
is  the  private  property  of  the  plaintiff;  that 
the  construction  of  the  apparently  authorized 
line  would  conflict  with  the  plaintiffs  rights 
under  a  contract  between  it  and  the  defend- 
ant as  to  the  use  of  the  street-railway  tracks 
on  Whitehall  street,  from  Hunter  to  Ala- 
bama street,  and  with  its  rights  as  to'  its 
tracks  on  Hunter  street  between  Frazer  and 
Pryor  streets. 

The  brief  of  evidence  is  voluminous.  Such 
parts  of  It  as  may  be  necessary  will  be  here- 
after referred  to  in  considering  the  several 
issues  which  arise  in  the  case.  The  defend- 
ant demurred  to  the  petition,  and  answered, 
Insisting  that  the  ordinance  was  legally 
adopted;  that  Cherokee  avenue  was  one  of 
the  public  streets  of  the  city  of  Atlanta,  and 
that  there  was  nothing  in  the  contract  be- 
tween the  plaintiff  and  defendant  which  ren- 
dered the  authority  to  connect  with  the 
Whitehall  tracks  iUegal,  or  an  encroachment 
of  the  rights  of  the  plaintiff  at  Whitehall 
street  or  elsewhere.  The  judge,  after  hear- 
ing evidence,  refused  an  injunction,  and  held 
that  the  ordinance  in  question  was  not  void 
on  the  grounds  alleged;  that  the  plaintiff 
was  not  entitled  to  an  injunction  on  the 
ground  of  its  alleged  ownership  of  the  land 
on  Cherokee  avenue;  and  that  there  is  noth- 
ing in  the  contract  between  the  parties,  as 
to  the  Whitehall  street  tracks,  which  would 
prevent  the  use  of  these  tracks  In  connection 
with  this  franchise.  To  the  refusal  to  grant 
the  injunction  the  Atlanta  Railway  &  Power 
Company  excepted,  and  such  refusal  Is  the 
error  which  is  assigned  for  our  considera- 
tion. 

1.  On  the  call  of  the  case  a  motion  was 
made  to  dismiss  the  writ  of  error  on  the 
ground  that  the  bill  of  exceptions  does  not 
plainly  and  specifically  set  forth  the  errors 
alleged  to  have  been  committed,  and  that  it 
does  not  contain  any  special  assignment  of 
error.  This  must  be  overruled.  After  recit- 
ing the  fact  that  the  judge  passed  an  order 
on  a  given  date  denying  the  injunction  pray- 
ed for,  the  bill  of  exceptions  recites  the  fol- 
lowing: '*To  which  order  the  plaintiff  ex- 
cepted* and  now  excepts,  and  assigns  the 
same  as  error,  in  that  it  is  contrary  to  the 
law  and  the  evidence  in  the  case."    This  ex- 


ception and  assignment  of  error  fully  com- 
piles with  the  law. 

2.  The  points  made  by  the  demurrer  were 
ruled  on  by  the  judge  in  rendering  the  opin- 
ion under  which  the  injunction  was  refused. 
The  first  of  these  is  that  petitioner  bad  no 
right  to  have  an  injunction  restraining  the 
defendant  from  building  .its  tracks  in  the 
streets  of  the  city  of  Atianta  under  any  cir- 
cumstances, and  that  the  only  party  having 
the  right  to  object  to  such  building  is  the 
city  of  Atlanta.  The  second  ground  Is  that 
the  city  of  Atlanta  is  a  necessary  party  de- 
fendant to  the  case  made  by  petitioner. 
Each  of  these  grounds  was  overruled,  the 
judge  saying,  in  reference  to  the  latter,  that, 
"as  I  have  just  decided  that  plaintiff  is  en- 
tltied  to  no  injunction  in  respect  to  Cherokee 
avenue,  this  contention  of  defendant  is  im- 
material at  this  time.  *  *  *  So  far  as  this 
Interlocutory  hearing  is  concerned,  I  would 
incline  to  hold  that  the  dty  need  not  be  be- 
fore the  court  Certainly,  it  is  immaterial, 
under  the  ruling  made."  We  agree  with  the 
trial  judge  that  the  city  of  Atlanta  was  not 
a  necessary  party  to  this  case  in  passing  on 
the  application  of  the  plaintiff  to  restrain 
the  defendant  as  prayed  for  under  the  alle- 
gations made,  and  we  also  agree  with  the 
ruling  made  by  him  that,  under  the  pleadings 
and  evidence,  plaintiff  had  such  an  interest 
as  authorized  it  to  prosecute  an  application 
to  restrain  the  defendant  from  constructing 
the  line  of  railway  for  the  want  of  legal  au- 
thority. As  a  general  proposition,  the  right 
to  construct  a  railway  in  the  streets  of  a 
city  must  rest  upon  legislative  authority  so 
to  do.  Prlmai:ily,  the  right  of  control  of 
streets  is  in  the  general  assembly,  whether 
as  a  matter  of  fact  the  fee  of  the  land  on 
which  the  street  is  located  is  in  the  state, 
the  city,  or  a  private  person.  This  is  so  be- 
cause the  only  legitimate  use  which  can  be 
made  of  a  street  is  a  public  use.  Not  in  the 
sense  of  being  public  to  the  inhabitants  of 
the  city  in  which  it  is  located,  but  to  the 
I>eople  at  large,  and  of  this  public  the  gen- 
eral assembly  of  the  state  is  the  only  repre- 
sentative. The  power  which  a  municipal 
government  may  lawfully  exercise  over  a 
street  is  that  conferred  on  it  by  the  general 
assembly,  either  expressly  or  by  implication, 
and  the  right  primarily  to  grant  authority  to 
an  individual  or  a  corporation  to  occupy  a 
street  with  cars  operated  by  steam  or  elec- 
tric power,  although  for  the  convenience  of 
the  citizens,  does  not  rest  in  the  municipal 
government  While  this  is  true,  care  has 
been  taken  by  the  framers  of  our  organic 
law,  as  well  as  by  our  legislators,  not  to  au- 
thorize the  construction  of  a  railway  in  the 
streets  of  a  city  against  the  wishes  of  the 
municipal  authorities.  Our  constitution,  in 
paragraph  20,  f  7,  art.  8,  declares  that  the 
general  assembly  shall  not  authorize  the  con- 
struction of  any  street  passenger  railway 
within  the  limits  of  any  incorporated  town 
or  city  without  the  consent  of  the  corporate 
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authorities.  But  when  a  corporation  to  duly 
construct  such  a  railway  has  been  created, 
and  the  right  to  do  so  conferred,  it  la  within 
the  power  of  the  corporate  authorities  of  the 
city,  in  whose  streets  It  Is  proposed  to  be 
constructed,  to  refuse  It  admission  altogeth- 
er;  as  well  as  to  confine  It  to  certain  streets 
and  routes,  and-  to.  (mpose,  as  a  condition  pre- 
cedent to  such  construction,  such  reasonable 
f:erms  as  the  corporate  authorities,  looking 
to  the  Interests  of  the  citizens,  may  deem 
best.  But  when  such  consent  has  been  giv- 
en, and  the  railway  constructed,  then  the 
corporation  maintaining  and  operating  It  is 
possessed  of  certain  rights,  for  the  enforce- 
ment of  which  it  may,  of  Its  own  accord, 
seeli  the  protection  of  the  law,  both  state  and 
municipal;  and  one  of  these  rights  Is  to  ex- 
ercise the  powers  giVen  to  It  without  molesta- 
tion or  hindrance.  An  allegation  of  the  pe- 
tition Is  that  another  duly-Incorporated  com- 
pany is  undertaliing,  without  legal  consent 
of  the  corporate  authorities,  to  change  the 
constructed  line  of  railway  of  the  petitioner. 
If  this  allegation  be  true,  and  the  petitioner 
is  about  to  suffer  damage,  then  It  would 
seem  that  petitioner,  without  complaining 
against  the  city  or  any  one  else,  has  the 
right  to  invoke  the  interposition  of  the  courts 
to  prevent  the  damage  about  to  be  inflicted 
upon  It.  It  may  be,  and  doubtless  Is,  true 
that  In  the  final  adjudication  of  a  case  which 
involves  the  rights  and  power  of  the  city,  as 
well  as  those  of  plaintiff  and  defendant,  In 
order  to  bind  It  by  the  adjudication,  the  city 
should  be  a  party.  But,  for  the  purposes  of 
an  Interlocutory  Injunction,  It  Is  our  opinion 
that  the  city  was  not  a  necessary  party,  un- 
der the  allegations  made  In  the  petition. 

3.  Aside  from  the  minor  points  which  the 
record  presents,  the  main  question  to  be  de- 
termined Is  whether  the  ordinance  which 
granted  to  the  transit  company  the  rights 
and  powers  named  therein  is  a  valid  and 
legal  ordinance  of  the  city  of  Atlanta;  for, 
from  Its  validity  or  invalidity.  It  must  be 
ascertained  whether  the  city  of  Atlanta  has 
given  Its  consent  that  the  transit  company 
should  occupy  the  streets  named  In  the  oiv 
dlnance  with  a  line  of  railway.  Inasmuch 
as  the  powers  which  a  city  government  may 
lawfully  exercise  must  be  derived  from  Its 
charter  or  the  general  laws  o(  the  state,  It  Is 
necessary  to  ascertain  what  powers  have 
been  conferred  on  the  municipal  government 
of  the  city  of  Atlanta  In  certain  respects. 
By  an  act  approved  February  28,  1874  (Acts 
1874,  p.  116),  a  new  charter  was  established 
for  the  city  of  Atlanta.  By  this  act,  the  leg- 
islative department  of  the  city  was  vested  in 
a  mayor,  board  of  aldermen,  and  board  of 
councllmen.  The  mayor  and  board  of  coun- 
cilmen  are  styled  the  "mayor  and  council,*' 
and  these,  acting  with  the  board  of  alder- 
men, are  styled  the  "mayor  and  general 
council."  The  term  of  office  of  the  mayor  Is 
fixed  at  two  years,  but  It  is  provided  that  he 
suall  hold  his  ofilce  until  his  successor  Is 


elected  and  qualified.  Councllmen  are  elect- 
ed from  the  different  wards  of  the  city,  for 
a  term  of  two  years.  The  term  of  an  alder- 
man Is  fixed  at  three  years,  and  It  Is  pre- 
scribed that  each  member  of  these  two 
boards  composing  the  general  council  shall 
hold  his  office  until  his  successor  Is  elected 
and  qualified.  The  time  of  the  regular  ses- 
sions of  the  mayor  and  general  council  are 
fixed  by  the  charter  on  the  first  and  third 
Mondays  In  each  month.  By  an  amendment 
of  the  charter,  approved  December  23,  1896 
(Acts  1806,  p.  110),  It  was  provided  that  the 
councllmen  representing  the  different  wards, 
and  the  aldermen  representing  the  city  at 
large,  should  act  as  separate  and  distinct 
legislative  bodies  In  considering  certain  reso- 
lutions and  ordinances,  and  that  "no  vote, 
resolution  or  ordinance  having  for  its  ob- 
ject ♦  ♦  •  the  granting  of  franchises  foB 
street  railroads .  •  •  •  shall  be  voted,  un- 
til the  same  shall  have  received  a  majority 
of  each  of  those  legislative  bodies  separately 
cast."  The  charter  further  provides  that  any 
one  alderman  or  any  two  councllmen  may 
give  notice  of  a  motion  to  reconsider,  which 
notice,  in  either  event,  shall  have  the  effect 
of  delaying  the  consideration  of  the  question 
to  be  acted  on  until  the  next  meeting.  The 
mayor  presiding  over  the  meeting  could  have 
no  vote  except  in  case  of  a  tie.  It  Is  fur- 
ther provided  that  the  mayor  shall  have  the 
revision  of  all  ordinances  and  resolutions 
passed  by  the  general  council,  and  that  the 
mayor,  or,  In  his  absence,  the  mayor  pro 
tem.,  shall  have  four  days  after  the  meeting 
at  which  the  general  council  voted,  or  after 
which  the  board  of  aldermen  voted  thereon, 
in  which  to  file  with  the  clerk.  In  writing, 
his  approval  or  veto. 

It  was  provided  in  the  rules  for  the  gov- 
ernment of  the  mayor  and  general  council 
established  by  that  body  that,  In  all  cases 
of  a  tie,  the  mayor  or  presiding  officer  shall 
cast  the  deciding  vote,  but  at  no  other  time, 
or  under  no  other  circumstances,  shall  he  be 
permitted  to  vote,  and  that  no  alteration  or 
suspension  of  any  rule  shall  take  place  with- 
out the  consent  of  two-thirds  of  the  members 
present.  It  appears  from  the  rules  adopted 
by  the  aldermanic  board  that  regular  meet- 
ings of  that  body  should  be  held  on  Thurs- 
days following  the  regular  meetings  of  the 
mayor  and  council.  In  relation  to  the  pas- 
sage of  the  ordinance,  the  validity  of  which 
is  under  consideration,  it  appears  from  the 
evidence  that  the  transit  company  on  No- 
vember 10,  1000,  filed  a  petition  asking  for 
the  right  to  construct  and  operate  by  elec- 
tricity the  line  of  railway  named,  with  the 
right  to  move  the  tracks  of  the  power  com- 
pany on  Hunter  street,  between  Frazer  and 
Pryor,  to  one  side  of  the  street,  so  as  to 
permit  the  construction  of  a  track  on  the 
other  side  of  the  center  of  the  street.  This 
petition  was  referred  to  the  proper  commit- 
tee, which  reported  that  it  be  granted,  with 
certain  conditions.    After  having  been  adopt 
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ed  by  the  council,  a  reconsideration  was  had, 
and  the  ordinance  again  referred  to  a  com- 
mittee, but  was  finally  adopted  on  Decem- 
ber 21,  1900,  by  the  council  acting  separate- 
ly from  the  board  of  aldermen.  At  a  meet- 
ing of  the  latter  board,  sitting  separately, 
on  December  22,  1900,  the  ordinance  was 
passed  by  that  board,  and  notice  given  by 
one  of  the  aldermen  that  he  would,  at  the 
next  meeting,  submit  a  motion  to  reconsider 
the  action  in  passing  the  ordinance.  A  meet- 
ing of  the  board  was  held  January  7,  1901, 
at  which  the  alderman  who  had  previously 
given  notice  of  a  motion  to  reconsider  re- 
fused to  make  the  motion.  The  mayor  pro 
tem.  presiding  then  ruled  that  the  notice  of 
the  motion  to  reconsider  had  expired,  and 
directed  that  the  ordinance  be  transmitted 
to  the  mayor  for  his  action,  and  on  the  same 
day  it  was  approved  by  the  mayor.  It  is 
claimed  that  the  meeting  of  the  aldermanic 
board  held  on  January  7,  1901,  was  not  a 
regular  meeting  of  that  body,  and  it  had 
therefore  no  Jurisdiction  to  reconsider  any 
action  taken  at  the  previous  meeting.  That 
meeting,  it  is  alleged,  occurred  under  the 
following  circumstances:  The  mayor  and 
general  council  held  a  meeting  on  that  day, 
all  of  the  aldermen,  and  all  save  one  of  the 
councilmen,  being  present  The  ordinance 
committee  presented  to  the  meeting  for  adop- 
tion a  resolution  in  terms  as  follows:  "Re- 
solved, that  a  rule,  additional  to  those  now 
tn  force  for  the  government  of  the  mayor 
and  general  council  of  the  city  of  Atlanta,  be, 
and  the  same  is  hereby,  adopted,  to  be 
known  as  Aldermanic  Board  Rule  Numb^ 
Three,'  to  wit:  The  regular  meeting  of  the 
board  of  aldermen  of  each  retiring  general 
council,  sitting  as  a  separate  body,  shall 
convene  on  the  first  Monday  in  January  each 
year,  Immediately  upon  the  taking  of  the 
first  recess  of  the  regular  meeting  held  on 
that  day  by  said  retiring  general  council, 
sitting  as  a  body."  This  resolution  was 
adopted,  three  aldermen  and  nine  council- 
men  voting  for  it,  and  two  aldermen  and 
four  councilmen  against  it;  the  resolution  be- 
ing approved  by  the  mayor  on  the  same  day. 
It  was  further  shown  that  when  the  resolu- 
tion was  put  on  its  passage,  and  the  vote 
taken,  there  were  twelve  votes  in  its  favor, 
and  six  against  its  passage,  the  presiding 
officer  not  voting;  and  that  a  meeting  of  the 
board  of  aldermen,  under  the  authority  of 
the  resolution,  was  accordingly  had  during 
the  recess  taken  by  the  general  council  on 
the  same  day.  After  this  recess  the  general 
eonndl  reassembled,  together  with  the  new- 
ly-elected mayor  and  general  council,  and, 
after  the  newly-elected  officers  were  install- 
ed, the  outgoing  mayor  and  council  retired. 
It  appears,  also,  that  a  custom  had  existed  in 
the  city  of  Atlanta  for  a  number  of  years, 
under  which  the  newly-elected  mayor,  alder- 
men, and  councilmen  did  not  qualify  and  en- 
ter upon  the  discharge  of  their  duties  unto 
after  a  meeting  was  held  by  the  retiring 


mayor  and  general  council,  on  the  first  Mon- 
day in  January  of  the  term  for  which  the 
new  officers  had  been  elected. 

Under  these  facts,  the  contention  of  coun- 
sel for  plaintiff  in  error  is  that,  although  the 
ordinance  was  passed  originally  with  due  for- 
mality and  regularity,  both  by  the  board  of 
aldermen  and  councilmen,  it  nev^r  became  a 
legal  ordinance,  because,  at  the  meeting 
when  the  aldermen  voted  upon  it,  a  notice 
of  a  motion  to  reconsider  was  given,  and  that 
notice  had  the  effect  of  preventing  the  or- 
dinance from  ever  becoming  a  legal  act  on 
the  part  of  the  city  government,  because  the 
board  of  aldermen  could  not  thereafter  hold 
a  regular  meeting  during  their  term  of  of- 
fice, inasmuch  as  the  day  for  holding  such 
regular  meeting,  under  the  rules,  came  at  a 
time  when  the  terms  of  the  old  board  had 
expired,  and  the  new  board  of  aldermen  was 
in  office,  and  the  meeting  of  the  board  of  al- 
dermen of  January  7th  was  not  a  regular 
meeting,  and  the  motion  to  reconsider  could 
not  then  have  properly  been  made.  We  do 
not  assent  to  this  conclusion.  When  the 
ordinance  was  passed  with  due  formality 
and  regularity  by  the  pouncil,  and  the  action 
of  that  body  had  been  concurred  in  by  the 
board  of  aldermen,  the  ordinance  thus  acted 
on,  for  the  time  being,  at  least  so  far  as 
the  two  boards  could  make  It  so,  became  an 
enacted  measure.  The  only  effect  that  no- 
tice of  a  motion  to  reconsider  could  have  had 
on  the  measure  thus  adopted  was  to  postpone 
its  transmission  to  the  mayor  for  his  action, 
and  to  hold  it  up  until  the  next  regular  meet- 
ing, pending  the  right  of  the  aldermanic 
board  to  reconsider  its  action  in  passing  It, 
if  it  saw  fit.  It  did  not  otherwise  affect  its 
legality,  and,  unless  the  action  which  had 
been  had  was  reconsidered  at  the  next  meet- 
ing, the  measure  thereafter  stood  as  the  ac- 
tion of  the  board  of  aldermen  on  that  sub- 
ject If  the  contention  of  counsel  be  cor- 
rect, it  is  possible  that  a  notice  of  a  motion 
to  reconsider  the  action  of  a  deliberative 
body  can  render  nugatory  the  solemn  af- 
firmative action  of  that  body.  We  apprehend 
that  under  no  conceivable  circumstances  can 
such  a  notice  have  such  effect  Ordinari- 
ly, when  notice  of  a  motion  to  reconsider 
is  given  in  a  body  which  has  regular  meet- 
ings, the  time  of  making  such  motions  is 
limited  to  the  next  regular  meeting,  and 
usually  after  the  reading  of  the  minutes  of 
that  body.  We  understand  the  rule,  further, 
to  be  that  a  reconsideration  may  be  had,  and 
a  motion  therefor  made,  at  any  time  after  the 
action  sought  to  be  reconsidered  has  been 
had,  in  a  body  which  will  not  regularly  meet 
again.  A  simple  notice  of  a  motion  to  re- 
consider in  a  body  which  will  not  have  an* 
other  regular  meeting  has,  of  itself,  no  force, 
and  the  action  taken  will  stand.  However 
this  may  be,  the  charter  of  the  city  of  Atlan- 
ta does  not  recognize  any  cessation  of  the 
life  of  the  board  of  aldermoi  as  a  part  of  the 
municipal   government     Ob    tlie   contiaix 


J6 


89  SOUTHEASTERN  EEPORTEB. 


(Ga.. 


while  the  personnel  of  the  board  Is  changed 
at  regular  Intervals,  Its  legal  existence  Is 
continuous.  Consequently,  when  notice  of  a 
motion  to  reconsider  is  given  at  the  meet- 
ing of  the  board  which  took  the  action 
sought  to  bie  reconsidered,  under  the  char- 
ter that  notice  delayed  the  transmission  of 
the  ordinance  until  the  next  regular  meet- 
ing of  the  board,  without  regard  to  its  per- 
sonnel. If,  when  that  meeting  was  had,  the 
board  of  aldermen,  as  then  constituted,  could 
not  act  upon  the  reconsideration,  the  action 
already  taken  on  the  matter  was  a  finality, 
and  after  the  adjourment  of  that  meeting 
was  in  no  way  affected  by  the  notice.  If  at 
the  next  regular  meeting  it  had  jurisdiction  to 
reconsider  the  former  action,  and  no  motion 
to  reconsider  was  made,  the  notice  of  the  In- 
tention to  so  move  was  functus  officio,  the 
former  action  stood,  and  it  was  in  order  for 
the  measure  to  be  transmitted  as  the  action 
of  the  body.  Applying  this  reasoning,  which 
la  based  on  the  rules  of  parliamentary  law, 
to  the  case  in  hand,  it  becomes  immaterial— 
perfectly  so,  so  far  as  regards  the  validity 
of  the  ordinance  in  question— whether  the 
mayor  and  general  council  could,  or  did,  make 
a  valid  rule  for  a  meeting  of  the  (old)  alder- 
manic  board  on  January  7,  1001.  The  char- 
ter of  the  dty  fixes  a  meeting  of  the  legis- 
lative body  for  that  day.  It  was  the  next 
meeting  after  the  notice  of  a  motion  to  re- 
consider the  action  in  passing  the  ordinance 
had  been  given.  If  the  meeting  of  the  old 
board  held  on  that  day  was  a  regular,  legal 
meeting  of  the  board,  and  a  motion  to  re- 
consider was  not  made,  the  privilege  of  re- 
consideration passed  with  the  adjournment 
If,  on  the  contrary,  it  wfts  not  a  legal  regular 
meeting,  and  if  the  new  board  held  a  meeting 
on  that  day,  notwithstanding  the  change  of 
its  constituent  members,  it  was  the  legal 
board  of  aldermen,  and  its  meeting  a  regular 
one.  If  such  new  board  had  no  jurisdiction 
to  reconsider  this  action  of  the  former  board, 
the  effect  of  the  notice  nevertheless  expired 
with  its  adjournment,  and  no  body  was  in 
existence  which  could  so  reconsider.  The 
failure  to  take  notice  of  this  effect  at  the 
time  the  notice  was  given  cannot  inure  to 
the  hurt  of  the  ordinance,  for  it  was  not 
then  a  pending  measure,  but  a  measure  which 
had  been  passed;  and,  instead  of  giving 
a  notice  of  a  motion  to  reconsider,  the  mo- 
tion Itself  was  then  In  order  to  have  been 
made,  because  a  notice  could  not  thereafter 
be  effectual  to  bring  about  the  motion.  A 
motion  for  reconsideration  is  a  weapon  which 
a  minority  can  frequently  use  with  great 
effect,  but  never  suf9ciently  so  to  defeat  the 
wishes  of  a  resisting  majority.  We  may  say. 
In  passing,  that,  in  our  opinion,  the  rule 
adopted  by  the  general  council,  fixing  the 
first  Monday  in  January  as  a  day  for  the 
regular  meeting  of  the  retiring  aldermanic 
board,  was  legally  adopted,  under  the  rule 
prescribed  for  the  government  of  that  body, 
which  declares  that  the  presiding  officer  shall 


under  no  circnmstanceB  vote,  except  in  the 
case  of  a  tie,  if  he  was  prohibited  by  the 
rule  from  voting.  Certainly,  the  rule  would 
not  require  him  to  be  counted  among  the 
voters.  Our  conclusion  is  that  the  ordinance 
received  a  legal  vote  adopting  it,  separate- 
ly, in  each  of  the  boards;  that  the  notice  of 
a  motion  to  reconsider  it  had  no  effect  on 
the  action  of  the  aldermanic  board,  other 
tban  to  prevent  its  transmission  to  the  mayor 
until  the  subsequent  regular  meeting  of  that 
board,  held  on  January  7,  1901,  and,  even 
if  the  meeting  of  the  aldermanic  board  pro- 
vided for  by  the  general  council  on  January 
7th  was  not  a  legal  meeting,  yet,  as  the  or- 
dinance has  never  been  reconsidered  by  the 
aldermanic  board  at  any  regrular  meeting, 
and  the  time  for  its  reconsideration  having 
lapsed  with  the  adjournment  of  such  regular 
meeting,  and  having  been  approved  by  the 
mayor,  it  became,  on  such  approval,  valid 
and  legal,  and  entitled  to  full  effect  Under 
admissions  of  counsel  made  In  the  argument 
of  the  case  In  this  court,  it  Is  not  necessary 
to  pass  separately  on  the  question  of  the  right 
of  the  transit  company  to  remove  existing 
track  of  the  plaintiff  on  Hxmtor  street,  as 
authorized  by  such  ordinance. 

4.  It  Is  further  urged  that  the  ordinance, 
in  that  it  confers  upon  the  rapid-transit  com- 
pany the  right  to  construct  Its  line  ,along 
and  upon  Cherokee  avenue,  is  invalid,  be- 
cause it  is  not  such  a  public  street  as  that 
even  with  the  consent  of  the  city  authori- 
ties, the  defendant  may  lay  Its  track  there- 
on, and  use  it  in  the  operation  of  a  street 
railway.  It  is  not  necessary  to  make  any 
detailed  statement  of  the  evidence  contained 
in  the  record  as  to  the  status  of  Cherokee 
avenue  as  a  public  street  It  is  dalmed  by 
the  plaintiff  that  the  Metropolitan  Street- 
Railroad  Company,  its  predecessor  In  title, 
obtained  from  the  then  owners  a  strip  of 
land  25  feet  in  width  on  the  east  portion  of 
what  Is  now  known  as  "Cherokee  Avenue,*' 
for  the  construction  of  its  track  and  stations 
in  the  operation  of  a  street  railroad.  It  is 
not  questioned  but  that  at  the  time  the  Met- 
ropolitan Company  obtained  whatever  rights 
were  conferred  on  it  by  the  owner,  no  such 
street  as  Cherokee  avenue  existed.  Nor  can 
it  be  controverted  that  such  a  street  now  ex- 
ists, and  that  it  is  paved,  lighted,  has  side- 
walks, and  many  persons  have  erected  dwell- 
ings fronting  on  such  street  It  is  conceded 
that  Cherokee  avenue  Is  50  feet  wide,  con- 
sisting of  the  25  feet  originally  conveyed  by 
the  owner  to  the  Metropolitan  Street-Rail-' 
road  Company,  and  25  feet  additional  on  the 
west  of  that  strip,  which  was  purchased 
by  the  dty.  Nor  is  the  fact  denied  that  the 
track  of  the  plaintiff  company  has  been  re- 
moved, from  where  it  was  originally  placed 
and  operated,  at  the  request  of  the  city.  It 
is  claimed  by  the  plaintiff  in  error  that  it 
was  not  its  purpose  to  dedicate  any  portion 
of  the  land  it  occupied  or  was  entitled  to  as 
a  public  street  but  that  the  public  authori- 
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tie0  being  tmable  to  construct  a  driveway  ] 
for  pleasure  vehiclefl  in  Grant  Park,  to  which 
it  is  adjacent,  it  consented  to  the  opening, 
paving,  lighting,  and  improvement  which 
was  made  by  the  dty  and  county  in  the  be- 
lief that  the  same  would  be  used  as  a  drive- 
way, and  not  that  its  own  land  and  that 
added  would  be  transformed  into  one  of  the 
public  streets  of  the  city,  and  that  all  that 
was  done  by  it  from  which  a  dedication 
could  be  inferred  was  done  under  such  be- 
lief. Section  3591  of  the  Civil  Code  declares 
that  "if  the  owner  of  lands  either  expressly 
or  by  his  acts,  dedicates  the  same  to  the 
public  use,  and  the  same  Is  so  used  for  such 
a  length  of  time  that  the  public  accommoda- 
tion or  private  rights  might  be  materially 
affected  by  an  interruption  of  the  enjoyment, 
he  cannot  afterwards  appropriate  it  to  pri- 
vate purposes."  This  rule  Is  but  a  reitera- 
tion of  the  common-law  rule.  The  first 
time  that  the  doctrine  of  dedication  was  ex- 
pounded by  this  court  was  in  the  case  of 
Mayor,  etc,  v.  Franklin,  12  Ga.  239,  in 
which  case  Judge  Nlsbet  (as  he  uniformly 
did  in  other  cases)  delivered  an  exhaustive 
and  Instructive  opinion.  The  court  there 
ruled  that  a  dedication  to  a  public  use  la 
effected  when  one,  being  the  owner  of  lands, 
consents,  either  expressly  or  by  his  action, 
that  it  may  be  used  by  the  public  for  a 
particular  purpose.  Since  the  date  of  that 
decision,  which  has  stood  as  the  leading  case 
in  Georgia  on  this  subject,  numerous  cases 
have  Invoked  confirmatory  rulhigs  by  this 
court  on  the  points  there  decided.  See  Par- 
sons ▼.  University,  44  da.  529;  Chapman  v. 
Floyd,  68  Ga.  457;  Railroad  Co.  t.  Mitchell, 
09  Ga.  123;  City  Council  of  Augusta  v. 
Burum,  93  Ga.  68,  19  S.  B.  820,  26  L.  B.  A« 
340,  and  cases  there  cited.  There  is  evi- 
dence in  the  record  tending  to  show  that  the 
ofilcers  of  the  plaintiff  had  full  knowledge 
that  the  city  of  Atlanta  had  located  Cher- 
okee avenue  as  a  public  street;  that  the  en- 
gineer of  the  company  moved  the  track  of 
plaintiff  and  supervised  the  whole  work; 
that  the  city  formally  ordered  It  opened  as 
a  street,  and  that  it  bought  25  feet  of  land 
to  be  added  to  the  strip  originally  occupied 
by  the  plaintiff  to  make  a  street;  that  it 
spent  money  for  sewers,  curbing,  etc.;  and, 
lastly,  that  it  had  been  continuously  used  as 
a  street  An  examlnatlou  of  the  record  In 
the  case  discloses  that  the  ofiicers  of  the 
plaintiff  believed  that  Cherokee  avenue  was 
origrinally  intended  to  be  opened  as  a  pleasure 
drive  contiguous  to  the  park,  yet  when  this 
use,  which  was  consented  to,  became  en- 
larged into  all  the  general  uses  of  a  street, 
as  some  of  the  evidence  shows,  they  should 
have  interposed,  and  have  asserted  any 
rights  the  company  had.  If  they  permitted 
the  city  of  Atlanta  to  declare  and  •  open  it, 
together  with  other  land  contiguous  to  it,  as 
a  public  street,  to  spend  sums  of  money  Im- 
proving the  whole  as  a  street,  and  these 
mciM  induced  persons  to  believe  it  to  be  a 
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public  street  and,  acting  on  such  belief,  to 
erect  houses  fronting  thereon,  all  of  which 
appears  to  have  been  done  without  a  protest 
and  the  further  fact  appears  that  the  whole 
of  said  land  has  been  continuously  so  used  by 
the  public  as  one  of  the  streets  of  the  city 
that  its  discontinuance  at  Its  present  width 
and  location  would  work  hiconvenlence  to 
the  public,  the  conclusion  is  Inevitable  that 
the  trial  Judge  was  fully  warranted  in  rul- 
ing that  Cherokee  avenue  should  be  proi^- 
erly  deemed  and  held  as  one  of  the  streets 
of  the  city  of  Atlanta.  Being  so,  like  they 
could  in  any  other  of  its  {Streets,  the  mu- 
nicipal authorities  had  the  right  to  grant 
the  defendant  company  the  privilege  of  lay- 
ing Its  tracks  on  that  avenue,  and  operating 
street  cars  thereon  for  the  benefit  of  the 
public. 

5.  The  remaining  question  for  determina- 
tion is  the  right  of  the  transit  company  to 
enter  the  track  laid  on  Whitehall  street  by 
means  of  a  connection  vrith  its  Hunter  street 
line.  Whether  this  right  exists  depends  up- 
on a  construction  of  the  contract  between 
the  parties.  It  is  claimed  by  plaintiff  in 
error  that  the  transit  company  has  no  right 
under  this  contract,  to  cut  into  the  White- 
hall street  track,  and  make  additional  con- 
nections and  turnouts  with  it  even  though 
the  inconvenience  sustained  by  the  power 
company  by  such  connections  and  turnouts 
will  be  limited,  and  that  such  connection 
can  in  no  event  be  made  without  the  con- 
sent of  the  power  company.  It  appears  that 
a  contract  was  entered  into  between  the 
parties  on  November  13, 1900,  which  contains 
a  number  of  stipulations.  That  one  which 
bears  on  the  question  under  consideration  is 
In  the  following  language:  "The  Atlanta 
Rapid-Transit  Company  should  have  the  im- 
mediate right  to  operate  its  cars  over  White- 
hall street,  from  Mitchell  to  Alabama  street, 
upon  paying  the  amount  which  had  been 
awarded  by  the  assessors  in  condemnation 
proceedings.  Upon  doing  so,  it  should  ac- 
quire an  equal  interest  in  the  tracks  and  oth- 
er property  of  the  Atlanta  Railway  &  Power 
Company,  situated  on  Whitehall  street  be- 
tween said  points.  That  the  Atlanta  Rapid- 
Transit  Company  should  move  the  single 
track  of  the  Atlanta  Railway  &  Power  Com- 
pany, on  Whitehall  street  from  Alabama  to 
Hunter  street  to  a  proper  position  on  the 
east  side  of  the  street,  and  should  construct 
its  own  additional  track  from  Himter  to  Ala- 
bama street  on  the  west  side  of  Whitehall 
street  so  as  to  make  double  tracks  for  the 
Joint  use  of  both  roads.  It  should  put  In  two 
way  switches  and  curves  at  the  comer  of 
Whitehall  and  Hunter  streets,  so  as  to  con- 
nect the  single  track  of  the  Atlanta  Railway 
&  Power  Company  on  Hunter  street  with 
both  the  tracks  on  Whitehall  street  and 
should  put  in  switches  and  the  curves  at 
the  comer  of  Alabama  and  Whitehall  streets 
connecting  the  two  tracks  of  the  Atlanta 
Railway   &    Power   Company   on   Alabama 
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street  with  both  tracks  on  Whitehall  street, 
both  compaaies  to  be  thereafter  equally  in- 
terested in  the  double  tracks  on  Whitehall 
street  from  Mitchell  to  Alabama  streets.'* 
The  plaintiff  in  error  contends  that  it  is  not 
the  right  of  either  party  under  this  agree- 
ment to  enter  these  tracks  at  a  different 
point  than  that  specified  in  the  agreement, 
nor  to  put  any  additional  curves  and  switches 
which  would  operate  to  delay  the  cars  pass- 
ing over  such  track  without  the  consent  of 
the  other.  To  this  contention  it  may  be  re- 
plied that,  by  a  natural  construction  of  the 
terms  of  the  contract,  a  right  seems  to  have 
been  given  to  the  transit  company  to  oi>- 
erate  its  cars  over  the  Whitehall  tracks  (be- 
tween points  named)  for  a  consideration 
paid,  and  thfit  such  payment  should  give 
the  transit  company  an  equal  interest  in  the 
tracks  on  Whitehall  street  between  the  des- 
ignated points.  The  fact  that  the  transit 
company,  under  the  agreement,  was  to  put 
in  certain  switches  and  curves  at  Whitehall 
and  Hunter  streets,  so  as  to  connect  the 
power  company's  track  on  Hunter  with  the 
tracks  on  Whitehall,  and  switches  at  the 
comer  of  Alabama  and  Whitehall,  so  as  to 
connect  the  tracks  of  the  power  company  on 
Alabama  with  the  tracks  on  Whitehall,  does 
not,  in  our  judgment,  in  the  absence  of  ap- 
propriate terms  of  limitation,  restrict  the 
power  of  the  transit  company  to  make  a 
connection  between  the  tracks  on  Whitehall 
with  its  line  on  Hunter  street  The  contract 
does  not  limit  the  right  of  the  transit  com- 
pany to  the  operation  of  any  particular  cars, 
or  cars  from  any  particular  connection,  over 
the  Whitehall  tracks.  Necessarily,  the  con- 
templation of  each  of  the  parties  in  the  ex- 
ecution of  the  contract  was  to  facilitate  its 
business,— that  of  the  operation  of  street  pas- 
senger cars,— and  it  could  not  have  been  in 
contemplation  that  the  use  to  be  made  of 
the  Whitehall  street  tracks  by  the  transit 
company  was  simply  the  operation  of  cars 
over  the  tracks  in  which  It  acquired  an  in- 
terest as  a  line.  Necessarily,  as  it  seems  to 
UB,  the  cars  contemplated  to  be  moved  on 
this  limited  length  of  track  were  to  be 
brought  over  other  lines  to  this  central  part 
of  the  city.  The  provisions  in  the  contract 
specifying  what  immediate  connections  by 
switches  should  be  made  at  Whitehall  and 
Hunter  streets,  and  Whitehall  and  Alabama 
streets,  for  the  benefit  of  the  power  com- 
pany, were  required  for  present  use,  and 
when  it  stipulated  that  after  payment  of  a 
sum  awarded,  and  making  certain  specified 
connections,  both  companies  should  there- 
after be  equally  interested  in  the  tradss  on 
Whitehall  from  Mitchell  to  Alabama  streets, 
the  contract,  by  the  terms  employed,  con- 
ferred on  the  transit  comi>any  full  right,  in 
our  opinion,  to  make  the  proposed  connection 
at  Hunter  street.  To  say  that  the  transit 
company  had  an  equal  interest  in,  and  an 
equal  right  to  operate  its  cars  over,  the 
Whitehall  ftrett  tracks  with  the  power  com- 


pany, without  any  limitations  of  the  number 
of  cars,  and  without  any  restriction  as  to 
connections,  and  to  deny  the  right  of  connec- 
tion, by  which  alone  its  cars  could  be  brought 
to  the  Whitehall  street  tracks,  is,  in  our  Judg- 
ment, an  inconsistency  not  contemplated  by 
the  terms  of  the  contract  Such  a  use  would 
have  been  a  limited  one,  which  is  not  ex- 
pressed in  the  contract  nor  naturally  de- 
ducible  from  Its  terms.  In  our  opinion,  no 
error  was  committed  in  refusing  to  grant 
the  injunction.  Judgment  affirmed.  All  the 
Justices  concurring. 


(12S  N.  C.  568) 

00MMISSI0NI3RS  OP  BKAUPQRT  COUN- 
TY V.  OLD  DOMINION  S.  &  CO. 
(Supreme  Court  oS  North  Carolina.    June  7, 

1901.) 

TAXATION— AS8BSSMBNT— FOREIGN   CORPORA- 

TI0NS-8TBAMB0AT  LINES— CAPITAL 

STOCK— APPEAL. 

1.  Where  a  tax  is  laid  on  the  capital  stock 
of  a  nonresident  steamboat  corporation  oper- 
ating within  a  state,  such  proportion  of  tlie 
whole  value  of  its  capital  stock  as  the  value 
of  its  tangible  property  within  the  state  bears 
to  the  value  of  all  its  tangible  property  can  be 
taxed  as  capital  stock  within  the  state. 

2.  Under  Laws  1899,  c.  15,  |  39,  providing 
that  the  corporation  commissioners  shall  con- 
.stitute  a  board  of  appraisers  and  assessors  for 

railroad,  telegraph,  canal,  and  steamboat  lines, 
an  assessment  of  taxes  on  the  capital  stock  of 
a  steamboat  company  by  the  county  commis- 
sioners was  void. 

8.  Where  the  act  levying  a  tax  provided  that 
the  corporation  commissioners  should  assess 
the  same,  and  the  assessment  was  made  by  the 
county  commisslonefiB,  the  court  on  appeal 
would  take  notice  of  the  defect  of  its  own  mo- 
tion, though  the  question  was  neither  raised  by 
exception  at  the  trial  nor  by  motion  on  ap- 
peal. 

Appeal  from  superior  court,  Beaufort  coun- 
ty;   McNeill,  Judge. 

Action  by  the  commissioners  of  Beaufort 
county  against  the  Old  Dominion  Steamship 
Company.  From  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

W.  B.  Rodman,  for  appellant  Gilliam  & 
GiUiam,  for  appellee. 

CLARK,  J.  The  defendant  having  "do- 
mesticated** under  the  Carig  law  (Laws  1899, 
c.  62)  the  question  here  presented  is  how 
much  of  its  capital  stock  should  be  taxed  in 
this  state.  Upon  the  facts  agreed,  the  cap- 
ital stock  is  $1,250,000  in  all  listed  for  taxa- 
tion in  Delaware.  The  defendant  does  busi- 
ness in  several  states,  and  the  value  of  its 
tangible  property  in  this  state,— steamers, 
wai'ehouses,  etc.,— is  $62,000,  all  of  which  is 
listed  for  taxation.  It  has  no  separate  cap- 
ital stock  as  a  domesticated  corporation,  its 
business  and  property  here  being  part  of  the 
general  corporation,  chartered  and  doing 
business  in  several  states.  In  Durham  Co. 
Com'rs  V.  Blackwell  Durham  Tobacco  Co., 
116  N.  O.  441,  21  S.  B.  423,  It  is  held  that 
"capital  stock"  is  a  distinct  subject  of  tax- 
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atlon  from  "shares"  of  capital  stock*  the  for- 
mer belonging  to  the  corporation  and  the 
latter  to  the  Individual  stockholders.  It  was 
heldt  following  the  uniform  decisions  here 
and  elsewhere  which  are  cited,  that  it  was 
'*wlthln  the  legislatiye  power,  in  respect  to 
coi-porations,  to  levy  any  two  or  more  of  the 
following  taxes  simultaneously:  (1)  On  the 
franchise  (including  diyidends);  (2)  on  the 
capital  stock;  (8)  on  the  tangible  property 
of  the  corporation;  and  (4)  on  the  shares  of 
the  capital  stock  in  the  hands  of  the  stock- 
holders,—taxation  on  the  last  two  being  Im- 
peratlTO  under  the  constitution.  Under  sec- 
tion 39,  c.  15,  Laws  1899,  the  assessed  value 
of  the  real  and  personal  property  of  the  cor- 
poration is  directed  to  be  deducted  from  the 
aggregate  value  of  the  shares  of  stock,  and 
the  difference,  if  any,  to  be  listed  for  taxa- 
tion; the  object  being  evidently  to  avoid 
double  taxation,  though  the  legislature  could 
authoiize  it  Durham  Co.  Com'rs  v.  Black- 
well  Durham  Tobacco  Co.,  supra.  The  de- 
fendant, having  no  separate  capital  stock 
as  a  North  Carolina  corporation,  contends 
that  it  cannot  be  taxed  here,  because  it  is  a 
nonresident  corporation.  It  is  settled  that 
it  is  a  domestic  corporation  (Debnam  v. 
Telegraph  Co.,  126  N.  C.  831,  36  S.  E.  269), 
so  far  as  Jurisdiction  is  concerned.  As  to 
matters  affecting  taxation,  it  makes  no  dif- 
ference whether  it  is  a  North  Carolina  cor- 
poration or  not  Whether  domesticated  here 
or  not  the  business  and  operations  here  are 
practically  a  part  of  the  larger  corporation 
doing  business  in  several  states  (2  Mor.  Priv. 
Coxp.  H  994,  996);  and  therefore,  as  repeat- 
edly held  in  the  United  States  supreme  court 
whenever  a  tax  upon  the  capital  stock  of 
corporations  is  laid,  "such  a  proportion  of 
the  whole  value  of  its  capital  stock  as  the 
length  of  its  lines  within  the  state  bears  to 
the  length  of  its  lines  anywhere"  can  be  tax- 
ed as  capital  stock  In  this  state.  Telegraph 
Co.  v.  Taggart  163  U.  S.  1,  16  Sup.  Ct  1054, 
41  Ii.  Ed.  49.  As  our  statute  directs  the 
value  of  its  tangible  property  to  be  deducted, 
the  sum  of  162,000,  the  value  of  the  defend- 
ant's tangible  property  In  this  state,  should 
be  deducted  from  the  proportion  of  the  val- 
uation of  the  whole  capital  stock,  which,  by 
above  rule,  should  be  proportioned  to  this 
state,  and  the  difference  should  be  taxed  in 
this  state  as  capital  stock.  The  above  rule 
was  reaffirmed  in  Adams  Exp.  Co.  v.  Ohio 
State  Auditor,  165  U.  S.  194,  17  Sup.  Ct  305, 
41  L.  Ed.  688,  and  Same  v.  Kentucky,  166 
U.  S.  171,  17  Sup.  Ct  527,  41  L.  Ed.  960. 
Upon  a  rehearing  of  the  former  case  (Adams 
Exp.  Co.  Y.  Ohio  State  Auditor,  166  U.  S. 
185,  17  Sup.  Ct  604,  41  L.  Ed.  965),  the  point 
was  most  elaborately  and  ably  argued,  as 
may  be  seen  from  the  briefs,  and  the  above 
doctrine  again  repeated,  and  conclusively,  in 
an  opinion  in  a  unanimous  court  by  Mr. 
Justice  Brewer.  In  that  case  it  is  held: 
"Whatever  property  is  worth  for  the  purpose 
of  income  and  sale,  it  is  worth  for  the  pur- 


poses of  taxation;  and  when,  as  in  the  case 
of  the  express  company,  the  tangible  proper- 
ty of  the  corporation  is  scattered  through  dif- 
ferent states,  by  means  of  which  its  business 
is  transacted  in  each,  the  situs  of  this  in- 
tangible property  is  not  simply  where  its 
home  office  is,  but  is  distributed  wherever 
its  tangible  property  is  located  and  Its  work 
is  done."  It  was  also  held  that  "ne  fine- 
spun theories  about  situs  should  interfere 
to  enable  those  large  corporations  whose 
business  is  of  necessity  carried  on  through 
many  states  from  bearing  in  each  state  such 
burden  of  taxation  as  a  fair  distribution  of 
the  actual  value  of  the  property  among  those 
states  requires."  Hence,  in  the  Ohio  case, 
a  tax  on  |533,095.S5  of  capital  stock  was  sus- 
tained, though  the  corporation  had  only  |42,- 
065  of  real  and  personal  property  in  that  state. 
In  the  Kentucky  case  a  tax  on  $1,463,040 
as  the  fair  proportion  of  its  capital  stock 
taxable  in  the  state  was  sustained,  though 
the  corporation  had  only  $36,614.53  of  tangi- 
ble property  within  that  state.  166  U.  S., 
bottom  of  page  172,  17  Sup.  Ct  527,  41  L. 
Ed.  960.  Where  the  legislature  arbitrarily 
fixed  the  proportion  of  the  capital  stock  of  a 
corporation  operating  in  several  states  which 
should  pay  taxes  in  that  state,  it  was  upheld. 
Minot  V.  RaUroad  Co.,  18  Wall.  206.  21  L. 
Ed.  888.  Under  our  statute  the  assessment 
of  the  capital  stock  should  be  made  by  the 
corporation  commissioners,  and  not  by  the 
county  commissioners.  This  objection  is  not 
made  by  exception  below  nor  by  motion  here, 
but  it  is  a  defect  of  whicA  we  can  take  notice 
ex  mero  motu.  While,  therefore,  we  must 
dismiss  the  action,  we  have  passed  upon  the 
point  as  the  party  interested  desires  us  to 
do  l^  not  having  objected,  and  it  is  a  mat- 
ter of  public  Interest  Milling  Co.  y.  Fin- 
lay,  110  N.  C.  411, 15  S.  E.  4;  State  v.  Wylde, 
110  N.  C.  500,  15  S.  E.  5.    Action  dismissed. 

DOUGLAS,  J.  (concurring  in  r^ult).  I 
concur  in  the  conclusion  of  the  court  and  I 
am  taclined  to  think  that  the  method  of  taxa- 
tion indicated  In  its  opinion  would  be  correct 
if  imposed  by  the  proper  authority;  but  I 
cannot  concur,  as  now  advised,  in  the  state- 
ment founded  upon  the  case  of  Durham  Co. 
Comers  v.  Blackwell  Durham  Tobacco  Ca, 
116  N.  C.  441,  21  S.  E.  423,  that  it  is  "with- 
in the  legislative  power  in  respect  to  corpo- 
rations to  levy  any  two  or  more  of  the  [four] 
following  taxes  simultaneously."  I  think 
that  a  corporation  should  be  taxed  once  on 
ail  its  tangible  and  intangible  property. 
This  would  include  not  only  what  is  general- 
ly known  as  '^property,"  but  also  its  fran- 
chise, and  in  fact  whatever  goes  to  make  up 
the  actual  or  market  value  ot  its  stock  and 
bonds.  I  also  think  that  its  shares  of  stock 
may  properly  be  taxed  in  the  hands  of  its 
shareholders,  because  it  then  assumes  a  new 
form  as  personal  property,  following  the 
domicile  of  its  owner.  If  I  have  not  fully 
paid  for  my  house,  I  am  still  assessed  on  its 
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fall  value,  while  my  note  is  asBessed  aa  a 
solvent  credit  in  the  hands  of  him  who  holds 
It  This  is,  in  one  sense,  double  taxation, 
inasmuch  as  it  is  based  upon  the  same  piece 
of  tangible  property;  but  the  same  Individ* 
ual  is  not  doubly  taxed.  I  am  referring 
now  only  to  ad  valorem  taxation,  and  not  to 
license  taxes,  which  are  entirely  different  in 
their  Bature.  It  seems  to  me  that,  as  far  as 
circumstances  will  permit,  the  same  rule 
should  be  applied  to  the  corporation  and  to 
the  individual,  both  of  whom  should  be  made 
to  bear  their  just  proportion  of  the  burdens 
of  government  without  favoritism  upon  the 
one  hand  or  oppression  upon  the  other.  So 
far  as  lies  within  my  power,  I  shall  hold 
corporations  to  the  fullest  measure  of  respon- 
sibility, but  they  must  be  given  an  equal 
measure  of  justice.  I  have  given  much  con- 
sideration to  the  matter  of  corporate  taxa- 
tion, and  shall  continue  to  do  so,  as  it  is  a 
question  which  I  fear  will  ultimately  tax  to 
the  utmost  the  powers  of  the  legislative,  and 
perhaps  of  the  judicial,  departments  of  the 
government;  but  I  am  not  prepared,  nor 
would  it  be  proper,  to  express  any  opinion 
as  to  the  extent  or  limitation  of  these  pow- 
ers. All  I  wish  to  do  at  present  is  to  with- 
hold my  assent  from  a  former  opinion  of  this 
court  in  which  I  took  no  part,  and  which, 
I  r^^et  to  say,  as  I  am  now  advised,  enun- 
ciates a  proposition  in  which  neither  my 
judgment  of  the  law  nor  my  sense  of  justice 
will  permit  me  to  concur. 


(128  M.  C.  629) 

BROADFOOT  t.  OTTT  OP  PAYBTTEJ. 

VILLK. 
(Supreme  Ck>urt  of  North  Garolina.    June  7f 

1001.) 

OONSTITUTIONAIi  LAW— MUNICIPAL  CORPORA- 
TIONS—BONDS— INTEREST. 
Oonst  art.  7,  f  7.  proyides  that  no  mu- 
nicipal corporation  shall  contract  any  debt,  ex- 
cept for  the  necessary  expenses  thereof,  unless 
by  a  vote  of  the  majority  of  the  qualified  vot- 
ers therein.  Laws  lS74r-75,  c.  248,  enabled  the 
town  authorities  to  fund  the  then  bonded  in- 
debtedness of  the  town,  and  to  execute  and 
deliver  new  bonds  for  like  amounts  in  payment 
of  the  outstanding  bonds,  with  interest  not 
to  exceed  8  per  cent.,  the  outstanding  bonds 
having  been  issued  under  Laws  1852.  c.  207, 
and  carried  interest  at  6  per  cent.  The  town, 
acting  under  Laws  1876  issued  bonds  to  plain- 
tiff with  interest  at  7  per  cent.,  but  no  election 
was  held  on  the  question  of  authorizing  the  is- 
sue of  the  bonds.  Held,  that  that  part  of  the 
act  increasing  the  rate  of  interest  was  contrary 
to  the  constitution,  and  hence  the  whole  inter- 
est would  fail. 

Appeal  from  superior  court,  Cumberland 
county;   Moore,  Judge. 

Action  by  C.  W.  Broadfoot  against  the  city 
of  Fayetteville  to  recover  a  debt  represented 
by  certain  bonds  of  the  town  of  Fayette- 
ville. From  a  judgment  in  favor  of  plaintifC 
for  the  amount  of  the  bonds  and  interest  at 
the  rate  of  7  per  cent,  both  parties  appeaL 
Modified. 


Geo.  M.  Rose  and  Hinsdale  A  Lawrence, 
for  plaintiff.  Busbee  &  Bnsbee  and  D*  T. 
Oates,  for  defendant 

Defendant's  AppeaL 

MONTGOMERY,  J.  The  general  assem- 
bly, on  the  22d  of  March^  1875,  enacted  a  law 
(Laws  1875,  c.  248)  enabling  the  proper  au- 
thorities of  the  town  of  Fayetteville  to  fund 
the  then  bonded  indebtedness  of  the  town 
contracted  for  subscription  to  stock  of  the 
Western  Railroad  Company,  and  to  execute 
and  deliver  new  bonds  for  like  amounts  in 
payment  of  and  in  exchange  for  tlie  out- 
standing bonds,  which  had  been  Issued  under 
an  act  of  the  general  assembly  in  December, 
1852  (Laws  1852,  c  207),  for  the  payment 
of  the  stock  of  the  Western  Railroad  Com- 
pany. The  rate  of  interest  named  in  the 
bonds  issued  under  the  act  of  1852  was  6 
per  cent.,  and  the  rate  provided  for  by  the 
act  of  1875  was  to  be  not  more  than  8  per 
cent.  The  proper  officers  of  the  town  of 
Fayetteville,  under  the  authority  of  the  act 
of  1875,  issued  to  the  plaintiff  on  the  1st 
day  of  January,  1870,  the  bonds  which  are 
the  subject  of  this  action,  bearing  7  per  cent 
interest  and  the  plaintiff  jnurendered  to 
tlie  mayor  and  commissioners  a  like  number 
of  bonds  and  for  like  amount  of  principal 
which  had  been  issued  under  the  act  of  1852. 
No  election  was  held  in  the  town  of  Fayette- 
ville upon  the  question  of  authorizing  the 
issue  of  the  bonds  which  were  to  be  issued 
under  the  act  of  1875.  The  question  for  deci- 
sion, as  we  see  it  is  whether  or  not  the  loss 
of  the  entire  Interest  follows  the  action  of 
the  mayor  and  commissioners  under  the  act 
of  1875  on  account  of  a  failure  to  submit  the 
question  of  th^  increase  in  the  rate  of  in- 
terest to  the  qualified  voters  of  the  town, 
under  article  7,  f  7,  of  the  constitution.  The 
contention  of  the  plaintiff  is  that  the  debt 
has  not  been  changed;  that  the  principal 
amounts  of  the  bonds  are  of  "like  sums"  (the 
words  of  the  act)  as  the  principal  in  the 
bonds  issued  in  1852;  that  interest  is  a  mere 
incident  of  a  debt  a&d  that  a  diange  in 
the  rate  of  interest  Is,  therefore,  no  change 
in  the  debt  and,  as  a  consequence,  that  it 
was  not  necessary  to  have  submitted  that  in- 
crease to  a  popular  vote.  The  defendant  in- 
sists that  interest  is  an  integral  part  of  a 
debt;  that  an  increase  in  the  rate  of  interest 
is  an  increase  in  the  debt  itself;  and  there-, 
fore  that  the  increase  in  the  debt,  not  having 
been  submitted  to  a  vote  of  the  people  un- 
der article  7,  S  7,  of  the  constitution,  the 
whole  issue  of  the  bonds,  principal  and  in- 
terest is  void.  There  is  no  doubt  that  in 
cases  where  interest  is  contracted  for,  the 
interest  is  an  integral  part  of  the  debt  In 
cases  where  it  is  recoverable  as  damages  for 
breach  of  contract  to  pay  money,  or  where 
it  is  allowed  in  recoveries  in  tort  it  is  a 
mere  incident  of  the  debt  The  meaning  of 
which  is  that  if,  on  a  contract  for  the  ^ayv 
ment  of  mon^.  In  which  Interest  la  j^vided 
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for,  the  debtor  should  make  a  payment  of 
the  principal  sum,  the  interest  would  yet  be 
afterwards  oolleetible  as  a  part  of  the  debt; 
while  the  other  rule  would  preyail  if  the  con- 
tract made  no  proyision  for  the  payment  of 
hiterest.  King  v.  Phillips,  96  N.  C.  245; 
DaTls  ▼.  Harrington,  160  Mass.  278^  35  N.  EL 
77L  Notwithstanding  that  interest  is  an  in- 
tegral part  of  the  debt  in  the  sense  in  which 
it  is  described  in  the  cases  just  cited,  yet  In- 
terest Is  still  a  separate  thing  from  the  prin- 
cipal sum,  and  is  always  distinguished  from 
the  principal  in  the  decisions  and  in  the  text- 
books. In  the  case  before  us  the  interest 
was  provided  for  in  the  face  of  the  bonds.  It 
was  a  part  of  the  debt,  but  to  be  distinguish- 
ed still  from  the  principal  of  the  debt  That 
part  of  the  act  of  1874-75,  c.  248,  as  to  the 
principal  amount  of  the  bonds,  was  not  con- 
trary to  the  requirement  of  article  7,  §  7,  of 
the  constitution.  The  general  assembly, 
however,  undertook  to  give  the  town  authori- 
ties of  Fayetteville  the  power  to  increase  the 
rate  of  interest  from  6  per  cent  to  as  much 
as  8  per  cent,  in  their  discretion.  That 
much  of  the  act— the  power  to  increase  the 
rate  of  interest— was  repugnant  to  the  feature 
ot  the  constitution  which  we  have  cited.  A 
part  of  an  act  of  the  general  assembly  can  be 
constitutional  and  a  part  unconstitutional. 
McCless  V.  Meekins,  117  N.  0.  34,  23  S.  B.  90. 
What  then,'  is  the  effect  of  the  unconstitu- 
tional part  of  the  act?  Does  the  whole  inter- 
est fail,  or  only  the  difference  between  6  per 
cent,  the  amount  provided  for  in  the  original 
bond,  and  the  7  per  cent.,  allowed  in  the  new 
bonds?  We  think  the  whole  interest  fails, 
for  the  one  and  simple  reason  that  as  the 
rate  agreed  on  was,  in  its  effect  contrary  to 
the  provision  of  the  constitution  which  we 
have  pointed  out  we  cannot  by  Judicial  de- 
cree, fix  upon  either  6  per  cent,  or  any  other 
rate.  We  cannot  make  a  contract  for  the 
parties.  That  part  of  the  Judgment  below 
is  erroneous  In  so  far  as  6  per  cent  Interest 
Is  allowed  on  the  bonds,  as  only  the  principal 
sum  of  the  bonds  can  be  collected,  with  in- 
terest from  the  time  of  the  maturity  of  the 
bonds.  The  Judgment  below  is  modified  as 
in  this  opinion  set  out,  and  affirmed  except  as 
to  the  modification.    Modified  and  affirmed. 

PlaintifTs  Api^eal. 

MONTGOMERY,  J.  There  was  no  error 
against  the  plaintiff  in  the  ruling  and  Judg- 
ment of  the  court  below.    No  error. 
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LAND   COMPANIES— PLATS—IRRBYOOABLB 
DBDICATION  OF  STRBBTS. 

Where  an  improvement  company  laid  off 
land  into  numbered  city  lots  and  streets,  mak- 
ing a  plat  thereof,  and  sold  lots  as  marked  and 
anmb^ed  on  the  plat,  with  reference  thereto 


in  the  deeds,  such  acts  constituted  an  irrevoca- 
ble dedication  of  the  streets  in  favor  of  pur- 
chasers of  the  lots  against  the  improvement 
company's  successors  in  interest,  who  had  no- 
tice of  the  plats  and  sales  made  thereunder, 
though  no  registration  of  the  plat  was  made. 

Douglas,  J.,  dissenting. 

Appeal  from  superior  court.  Buncombe 
county;  Allen,  Judge. 

Action  by  H.  T.  Collins  and  others  against 
the  AsheviUe  Land  Company  to  enjoin  the 
closing  of  certain  streets.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Zebulon  Weaver,  for  appellant.  Bourne 
&  Parker,  for  appellees. 

MONTGOMERY,  J.  The  Southern  Im- 
provement Company,  a  duly-organized  cor- 
poration, received  a  deed  in  February,  1886, 
from  J.  M.  Tierman,  to  a  certain  piece  of 
land  adjoining  the  city  of  Asheville,  and  at 
once  executed  a  mortgage  upon  the  land  to 
the  Central  Trust  Company  of  New  York  as 
security  for  certain  bonds.  A  sale  was  pro- 
vided for  in  the  mortgage  in  case  of  de- 
fault in  the  payment  of  interest  or  principal 
of  the  bonds;  and  it  was  further  provided 
that  until  default  the  Southern  Improve- 
ment Company  should  have  the  full  right  to 
contract  for  the  sale  or  lease,  subject  to  the 
lien  of  the  mortgage,  of  any  of  the  lands  at 
such  prices  and  upon  such  terms  as  that 
company  might  deem  fair  and  reasonable, 
and  upon  such  sales  the  Central  Trust  Com- 
pany would  sufficiently  convey  by  deed  or 
deeds  of  release  the  lands  so  sold  from  the 
operation  of  the  mortgage,  so  that  the  pur- 
chaser might  get  a  title  free  from  incum- 
brance, the  proceeds  of  the  sale  to  be  paid 
to  the  trust  company,  and  to  be  used  in  puf- 
chasing  the  bouds  at  par,  with  the  accrued 
interest,  and  to  retire  the  same.  After  the 
execution  of  the  mortgage,  and  in  the  same 
year,  the  improvement  company  had  the  land 
laid  off  into  city  lots  (numbered)  and  streets, 
and  a  plat  thereof  made,  upon  which  certain 
portions  were  platted  and  distinguished  as 
streets,  and  others  as  lots.  Afterwards  the 
improvement  company  offered  the  lots,  exhib- 
iting the  plat  at  the  same  time,  for  sale,  and 
did  sell  to  various  persons  lots  marked  and 
numbered  on  the  plat;  and  in  the  deeds  the 
grantors  made  special  reference  to  the  plat, 
and  the  lots  were  described  as  abutting  on 
certain  named  streets,  and  as  being  of  cer- 
tain numbers  corresponding  with  the  plat. 
The  trust  company,  according  to  the  agree- 
ment in  the  mortgage,  executed  releases  to 
the  improvement  company  for  the  lots  so 
sold,  with  recitals  In  each  as  to  the  mort- 
gage, the  agreement  to  release,  and  describ- 
ing the  lots  in  the  releases  in  the  same 
words  as  those  in  the  deeds  from  the  im- 
provement company.  In  1892,  the  improve- 
ment company  executed  a  second  mortgage 
upon  the  unsold  part  of  the  same  land  to 
George  S.  Scott  and  Harris  C.  Fahnestock 
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for  fhe  security  of  certain  bonds;  and  in 
1896,  in  a  consolidated  suit,  the  trust  com- 
pany and  Scott  and  Fahnestoclc  joining  as 
plaintiffs,  a  decree  of  foreclosure  was  enter- 
ed for  the  sale  of  the  property  except  those 
parts  which  had  been  sold  off;  the  lots  which 
had  been  sold  to  the  plaintiffs  in  this  action 
being  among  those  excepted  in  the  decree. 
Fahnestock,  who  was  a  director  of  the  im- 
provement company,  purchased  at  the  fore- 
closure sale,  anh  the  sale  was  confirmed  by 
the  court  Fahnestock,  after  selling  some 
of  the  lots  represented  on  the  plat  and  de- 
scribed as  abutting  on  streets  named  on  the 
plat,  sold  and  conveyed  to  T.  L.  Durham 
all  the  property  except  the  lots  which  had 
been  sold  off,  and  excepting  also  certain 
streets  shown  on  the  plat  which  he  had 
made  at  the  time  of  the  sale  to  Durham. 
Durham  afterwards  conveyed  the  property 
to  its  present  owner,  the  AsheviUe  Land 
Company,  defendant  in  this  suit.  Durham 
and  the  AsheviUe  Land  Company  knew  at 
the  time  of  their  purchases  of  the  existence 
of  the  plat  made  by  the  Southern  Improve- 
ment Company,  and  of  the  sales  made  there- 
under. 

The  principle  of  law  involved  in  this  case 
is,  we  think,  the  same  as  that  in  Conrad  v. 
Land  Co.,  126  N.  C.  776,  36  S.  E.  282.  The 
inconvenience  and  loss  which  may  arise 
here  from  the  enforcement  of  that  principle 
of  law  will  be  greater  than  it  was  in  that 
case,  but  that  argument  would  not  be  al- 
lowed to  influence  us  in  our  decision.  The 
courts  of  the  states  in  which  the  question 
before '  us  has  been  presented  and  decided 
are  divided.  In  some  jurisdictions  it  has 
been  held  that,  where  lots  have  been  sold  by 
reference  to  a  plat  representing  a  division 
of  a  large  tract  of  land  into  subdivisons  of 
streets  and  lots,  like  the  one  before  us,  the 
purchaser  of  a  lot  does  not  acquire  a  right 
of  way  over  every  street  laid  down  upon  the 
plat  Pearson  v.  Allen,  151  Mass.  79,  23 
N.  E.  731.  There  the  court  said  in  support 
of  its  position:  "In  Regan  v.  Gaslight  Co., 
137  Mass.  37,  it  was  held  that  the  defend- 
ant could  dose  a  whole  series  of  streets  on 
the  plat  leaving  open  the  private  ways  ad- 
joining the  plaintifTs  lots  to  the  highway 
in  one  direction,  and  to  the  next  side  street 
in  the  other.*'  In  other  courts  it  is  held  that 
a  map  or  plat  referred  to  In  a  deed,  be- 
comes a  part  of  the  deed  as  If  it  were  writ- 
ten therein,  and  that  therefore,  the  plan 
indicated  on  the  plat  is  to  be  regarded  as  a 
unity,  and  the  purchaser  of  a  lot  acquires  a 
right  to  hav^  all  and  each  of  the  ways  and 
streets  on  the  plat  or  map  kept  open.  This 
view  is  so  well  and  clearly  stated  in  Elliott, 
Roads  &  S.  $  120,  that  we  quote  It:  "It  Is 
not  only  those  who  buy  land  or  lots  abut- 
ting on  a  street  or  road  laid  out  on  a  map 
or  plat  that  have  a  right  to  insist  upon  the 
opening  of  a  street  or  road,  but,  where 
streets  and  roads  are  marked  on  a  plat,  and 
lots  are  bought  and  sold  with  reference  to 


the  map  or  plat  all  who  buy  with  reference 
to  the  general  plan  or  scheme  disclosed  by 
the  plat  or  map  acquire  a  right  to  all  the 
public  ways  designated  thereon,  and  may 
enforce  the  dedication.  The  plan  or  scheme 
indicated  on  the  map  or  plat  is  regarded  as 
a  unity,  and  it  is  presumed*  as  well  it  may 
be,  that  all  the  public  ways  add  value  to  all 
the  lots  embraced  in  the  general  plan  or 
scheme.  Certainly,  as  every  one  knows,  lots 
with  convenient  cross  streets  are  of  more 
value  than  those  without  and  it  is  fair  to 
presume  that  the  original  owner  would  not 
have  donated  land  to  public  ways  unless  it 
gave  value  to  the  lots.  So,  too,  it  is  just  to 
presume  that  the  purchasers  paid  the  added 
value,  and  the  donor  ought  not  therefore,  to  ^ 
permitted  to  take  it'  from  them  by  revoking 
part  of  his  dedication."  In  Conrad  v.  Land 
Co.,  supra,  this  court  adopted  the  view  that 
the  purchaser  had  a  right  of  way  over  all  the 
streets  designated  on  the  plat  and  that  each 
and  all  of  such  streets  must  be  kept  open;  and 
cited  a  case  from  each  of  the  states  of  New 
Jersey  and  Oregon  in  which  the  same  princi- 
ple had  been  adopted.  We  are  not  disposed, 
after  careful  consideration,  to  alter  the  deci- 
sion made  in  that  case.  The  matter  of  regis- 
tration of  the  plat  in  Conrad  v.  Land  Co.  was 
mentioned,  but  we  are  satisfied  that  regis- 
tration of  the  plat  is  not  essential.  Regis- 
tration is  only  a  means  of  publication  of  the 
plan  or  scheme,  and  is  not  such  an  instru- 
ment as  is  required  to  be  registered  by  the 
laws  of  this  state.  It  is  the  offer  of  sale  by 
the  plat  and  the  sale  in  accordance  there- 
with that  is  the  material  thing  which  deter- 
mines the  rights  of  the  parties.  The  defend- 
ant, the  AsheviUe  Land  Company,  had  ac- 
tual notice  of  the  plat  and  sales  thereunder 
made  by  the  improvement  company,  and  is 
therefore  fixed  with  notice  of  the  dedication 
of  the  streets.  Besides,  it  had  notice  from 
the  registration  of  the  deeds  from  the  im- 
provement company  to  purchasers.  There 
is  no  error  in  the  judgment  of  the  court  be- 
low, and  the  same  is  affirmed. 

DOUGLAS,  J.  (dissenting).  I  cannot  con- 
cur in  the  opinion  of  the  court  upon  any 
principle  of  settled  law  or  public  policy.  I 
readily  agree  that,  if  a  person  lays  out  a 
tract  of  land  into  lots  and  streets,  and  sells 
lots  upon  the  faith  of  the  plat  he  cannot 
close  up  any  of  the  streets  if  it  works  a  sub- 
stantial injury  to  such  a  purchaser.  But  the 
opinion  of  the  coiurt  does  not  stop  here.  It 
lays  down  the  broad  doctrine  that  if  the 
owner  of  land  divides  it  into  lots  and  streets 
on  paper,  and  sells  a  single  lot  by  the  foot 
he  can  never  close  a  single  street  even  if 
it  has  never  been  opened,  is  never  used  by 
the  purchaser  of  the  lot  and  does  not  af- 
fect in  any  way  the  value  of  his  property. 
In  other  words,  If  a  man  owning  two  or 
three  thousand  acres  of  land,  In  a  moment 
of  public  craze,  such  as  we  have  recently  had, 
makes  a  plat  of  it  showing  a  hundred  streets 
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that  aave  never  had  and  never  will  have 
any  actual  or  po'^ential  existence  outside  of 
the  fertile  imaglniitlon  of  a  land  boomer,  and 
sells  a  single  quarter-acre  lot  to  a  man  to 
whom  he  happened  to  show  the  plat,  he  can 
neyer  close  a  single  one  of  the  hundred  pa- 
per streets;  it  makes  no  difference  that  the 
lot  sold  is  on  the  extreme  comer  of  the  plat, 
and  is  not  affected  in  value  in  the  slightest 
degree  by  the  opening  or  closing  of  back 
streets  miles  away  from  it,  and  that  its  pur- 
chaser has  no  use  for  the  streets,  which  can 
never  be  used  by  him  or  any  one  else  for 
any  practical  purpose.  In  spite  of  these 
facts,  all  these  hundred  streets  must  be  kept 
open  forever,  not  to  subserve  his  conven- 
ience, for  they  add  nothing  to  that,  but  sim- 
ply to  gratify  his  whim,  or  to  enable  him  to 
force  the  vendor  to  buy  his  peace  at  any 
price  he  may  ask.  It  is  said  there  is  a  legal 
presumption  of  injury,  but  In  this  I  cannot 
concur  in  the  face  of  adverse  facts.  The 
boomer  may  fail,  as  he  usually  does,  and 
some  innocent  purchaser  may  buy  the  land 
under  mortgage  or  execution  sale.  What 
right  would  he  acquire?  Suppose  he  should 
build  a  large  factory,  and  inadvertently  lo- 
cate it  in  the  middle  of  Pennsylvania  avenue 
or  Broadway,  whose  existence  neither  he  nor 
any  one  else  had  suspected,  could  the  pur- 
chaser of  that  solitary  lot  compel  him  to  tear 
down  his  building?  It  may  be  said  that  this 
is  reductio  ad  absurdum.  Even  so;  it  is  a 
result  that  may  follow  from  the  opinion  of 
the  court  We  know  that  during  the  recent 
boom  thousands  of  acres  of  old  fields  were 
platted  into  lots  and  streets,  which  by  the 
Inexorable  logic  of  events,  have  long  since 
been  turned  back  into  old  fields.  I  know 
one  tract  of  about  a  thousand  acres,  the 
quiet  enjoyment  of  which  may  be  seriously 
endangered  by  the  opinion  of  the  court.  We 
know  that  it  may  result  in  great  hardship. 
If  it  does  no  good,  then  why  risk  the  danger 
of  so  much  harm?  I  readily  admit  that  the 
purchaser  is  entitled  to  the  use  of  all  such 
streets  as  are  necessary  to  the  reasonable 
enjoyment  of  the  lot  he  has  purchased;  and 
I  do  not  think  that  anything  more  was  ever 
contemplated  by  either  party  to  the  contract. 
It  may  be  that  the  opinion  of  the  court  is  not 
Intended  to  go  as  far  as  I  apprehend;  but,  if 
so,  it  should  be  made  to  say  so.  If  we  do  not 
place  the  line  of  demarkatioc  at  the  point 
where  the  purchaser  ceases  to  suffer  any 
substantial  injury,  where  will  we  stop?  This 
opinion  is  founded  upon  the  case  of  Conrad 
V.  Land  Co.,  126  N.  C.  776,  36  S.  E.  282,  and 
yet  it  goes  far  beyond  it  In  Conrad's  Case 
the  opinion  states  that:  "Afterwards  the 
plaintiffs  each  purchased  from  the  defendant 
company  one  of  the  lots  so  laid  off,  lying 
along  the  southern  edge  of  Fourth  street  as 
it  ran  along  Grace  Court*'  That  is,  I  sup- 
pose, that  the  lots  purchased  were  opposite 
to  Grace  Court  on  the  same  street    Again, 


that  opinion  says:  "This  action  was  brought 
for  a  perpetual  injunction  restraining  the  de- 
fendant Hotel  &  Land  Co.  from  disposing 
of  the  court,  or  any  part  thereof,  for  private 
purposes,  or  from  otherwise  depriving  the 
plaintiffs  of  their  enjoyment  of  the  court  as 
a  public  open  ground,  and  from  narrowing 
or  closing  up  the  streets  surrounding  the 
same."  Surely,  that  does  not  support  the 
opinion  in  the  case  at  bar,  nor  do  the  cases 
cited  in  Conrad's  Case.  In  Meier  y.  Railway 
Co.,  16  Or.  500,  19  Pac.  610,  1  L.  E.  A.  856, 
the  plaintiff  was  seeking  to  recover  a  street 
along  which  a  street-car  line  was  in  actual 
operation.  Then  certainly  some  one  would 
have  been  damaged.  In  Grogan  v.  Town  of 
Haywood  (C.  C.)  4  Fed.  164,  the  plaintiff 
was  suing  the  town,  also  seeking  to  recover 
a  street  apparently  in  common  use.  In 
Church  Y.  City  of  Portland  (Or.)  22  Pac. 
528,  6  L.  R.  A.  259  (erroneously  cited  in 
126  N.  O.  as  659),  the  plaintiff  was  seeking 
to  prevent  the  erection  of  a  public  building 
in  a  public  square.  In  Price  v.  Inhabitants 
of  Plalnfleld,  40  N.  J.  Law,  006,  the  bone  of 
contention  was  a  public  square.  In  State 
V.  Fisher,  117  N.  C.  733.  23  S.  B.  158,  this 
court  thus  lays  down  the  rule  (on  page  740, 
117  N.  C,  and  page  159,  23  S.  B.):  "When 
the  defendant  opened  up  the  street,  then  out- 
side of  the  confines  of  the  city  of  Greens- 
boro, If  *  *  *  he  had  sold  a  single  one 
of  the  lots  abutting  on  this  apparent  exten- 
sion of  North  Elm  street  he  and  those  claim- 
ing under  him  would  have  been  estopped 
from  denying  the  right  of  such  purchaser 
and  those  in  privity  with  him  to  use  the 
street  as  laid  down  In  the  plat  and  called 
for  as  his  boundary  line  in  the  deed  con- 
veying it  to  him."  There  is  no  suggestion 
that  the  purchaser  would  have  been  entitled 
to  the  use  of  any  other  street  laid  out  by 
Fisher.  I  regret  that  the  extreme  pressure 
of  work  incident  to  the  closing  days  of  the 
term  prevents  me  from  giving  this  case  the 
attention  it  deserves,  or  the  research  neces- 
sary to  properly  present  it  I  will  cite  but 
one  case,— Pearson  v.  Allen,  151  Mass.  79, 
23  N.  E.  731,— also  cited  by  the  court.  But, 
suppose  that  the  plaintiff  should  have  some 
theoretical  right  to  the  use  of  streets  that 
he  never  expects  to  use,  how  can  he  en- 
force it?  This  infringement  would  be  In- 
juria sine  damno,  which  the  law  will  not 
seek  to  redress.  It  is  well  settled  that  all 
such  implied  dedications  operate  by  way  of 
estoppel  in  pais,  and  it  seems  equally  well 
settled  that  there  can  be  no  estoppel  where 
there  Is  no  actual  injury.  Neither  is  he  en- 
titled to  injunction,  for  equity  will  grant  an 
injunction  only  to  prevent  irreparable  Injury 
that  cannot  be  compensated  In  damages.  In 
what  I  have  said  I  have  not  referred  so 
much  to  the  facts  of  the  case  as  to  the 
scope  of  the  opinion  from  which  I  must  r^ 
spectfully  dissent 
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(128  N.  C.  218) 

PEEBLE^S  T.  GRAHAM. 

(Supreme  Court  of  North  Carolina.    May  7» 

1901.) 

DBVTSB— PROPBRTT  INGLUDBD-QUESTION 

FOR  JURT. 

1.  A  deyise  giying  *'all  the  lands  included  un- 
der the  name  of  the  Am  old.  the  Geer,  and  the 
Jones  lands,  all  east  of  the  R.  *  *  *  road," 
passes  no  part  of  the  Arnold  land  west  of  said 
road. 

2.  Where  plaintiff  in  ejectment  claims  under 
a  devise  of  all  the  lands  included  under  certain 
names,  "all  east*'  of  a  certain  road,  it  is  error 
to  submit  to  the  jury  whether  he  owns  certain 
land  west  bf  the  road. 

Appeal  from  superior  court,  Durham  coun- 
ty;  Moore,  Judge. 

Action  by  R.  B.  Peebles,  trustee,  against 
George  M.  Graham.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

Manning  &  Foushee  and  Graham  &  Gra- 
ham, for  appellant  Winston  &  Fuller,  Shep- 
herd &  Shepherd,  and  B.  B.  Peebles,  for  ajh 
pellee. 

FURCHES,  C.  J.  This  is  an  action  of  eject- 
ment to  recoTer  possession  of  a  triangular 
piece  of  land  lying  on  the  west  side  of  the 
Raleigh  and  Roxboro  road.  Both  parties 
claim  under  the  will  of  Paul  G.  Cameron,— 
the  plaintiff,  under  item  11,  which  is  as  fol- 
lows: *1  also  give,  devise,  and  bequeath  to 
R.  B.  Peebles,  as  trustee  aforesaid,  all  the 
lands  Included  under  the  name  of  the  Arnold, 
the  Geer,  and  the  Jones  lands,  all  east  of 
the  Raleigh  and  Roxboro  road  and  south  of 
Keuse  river,  in  Durham  county,  and  the  title 
papers,  all  with  my  sister  Margaret's  papers 
in  the  Citizens'  Bank  at  Raleigh;"  and  de- 
fendant, under  item  9,  which  is  as  follows: 
"I  also  give  and  devise  to  John  W.  Graham, 
as  trustee  aforesaid,  for  his  son  George  M. 
Graham,  all  the  lands  known  and  called  as 
the  'Leathers,'  'Briggs,'  Oteavis,'  and  'South- 
erland,'  on  the  south  side  of  Elno,  and  on  the 
Raleigh  and  Roxboro  and  HlUsboro  and  Fish- 
Dam  roads,  and  all  now  in  Durham  county, 
and  all  title  deeds  registered  in  Orange,  and 
containing  between  1,600  and  1,700  acres,— 
to  George  and  his  heirs  an  inheritance  in  fee 
simple  when  he  comes  of  age."  The  plain- 
tiff claims  the  land  in  dispute  as  a  part  of 
the  Arnold  land,  and  the  defendant  claims 
it  as  a  part  of  the  Briggs  land.  Upon  the 
trial  it  appeared  that  the  Greer  land,  the 
Jones  land,  and  the  greater  part  of  the  Ar- 
nold land  were  on  the  east  side  of  the  Ral- 
eigh and  Roxboro  road.  But  there  was  evi- 
dence tending  to  show  that  the  triangular 
piece  claimed  by  the  plaintiff  was  a  part  of 
the  Arnold  tract;  and  the  court  submitted 
this  question  to  the  Jury*  and  instructed 
them,  if  they  found  from  the  evidence  that 
the  04  acres  in  dispute  was  a  part  of  the 
Arnold  tract,  to  find  for  the  plaintiff.  The 
first  issue  was  as  follows:  "Are  the  plain- 
tiffs the  owners  and  entitled  to  the  posses- 
sion of  the  lands  claimed  by  them«  as  de- 


scribed in  the  complaint,  or  any  part  there- 
of, and,  if  so,  what  part?"  And  the  Jury 
answered  this  issue,  "Yes;  64%  acres,  trian- 
gle west  of  the  R.  &  R.,  as  shown  on  the 
plat"  In  this  submission  and  instruction 
there  was  error.  In  matters  of  location  it 
is  the  duty  of  the  court  to  instruct  the  jury 
what  are  the  boundaries,  and  it  is  the  duty 
of  the  jury  to  find  and  locate  them.  There 
being  no  dispute  as  to  the  Raleigh  and  Rox- 
boro road,  and  it  being  admitted  that  the 
64%  acres  claimed  by  the  plaintiff  were  on 
the  west  side  of  the  road,  and  it  being  ad- 
mitted that  plaintiff  had  no  claim  to  this 
64%  acres,  except  under  the  eleventh  sec- 
tion of  Paul  G.  Cameron's  will,  quoted  above, 
it  became  a  question  of  law  for  the  court 
If  the  description  had  closed  with,  "aU  the 
lands  included  under  the  name  of  the  Ar- 
nold, the  Geer,  and  the  Jones  lands,"  and 
there  being  a  dispute  as  to  whether  the  64% 
acres  were  a  part  of  the  Arnold  land,  it 
would  have  been  proper  for  the  court  to  sub- 
mit that  question  to  the  jury.  But  the  de- 
scription did  not  stop  here.  It  added,  "all 
east  of  the  Raleigh  and  Roxboro  road."  This 
qualification  must  mean  something.  It 
would  not  have  been  added  if  It  did  not. 
The  description,  without  this  qualifying 
clause,  would  undoubtedly  have  given  the 
plaintiff  all  the  Arnold  land,  including  the 
64%  acres,  as  the  jury  have  found  that  to 
be  a  part  of  the  Arnold  land.  So  it  could 
not  have  been  added  to  enlarge  the  gift  nor 
to  explain  the  devise;  for,  if  it  was  the  in- 
tention of  the  testator  to  give  the  whole  of 
the  Arnold  land  to  the  plaintiff,  he  had  done 
so  without  the  additional  qualifying  words, 
"all  on  the  east  side  of  the  Raleigh  and  Rox- 
boro road."  As  to  this  language,  according 
to  all  rules  of  interpretation,  the  only  mean- 
ing it  can  have  is  to  restrict  the  gift  to 
the  east  side  of  the  road.  Carter  v.  White, 
101  N.  C.  30,  7  S.  E.  478;  Branch  v.  Hunter, 
61  N.  C.  3.  We  think  the  testator  intended 
to  give  the  plaintiff  the  Geer  land,  the  Jones 
land,  and  all  the  Arnold  land  east  of  the  Ral- 
eigh and  Roxboro  road.  Putting  this  con- 
struction upon  the  devise  to  plaintiff,  he 
had  no  title  to  the  64%  acres  on  the  west 
side  of  the  Raleigh  and  Roxboro  road,  and, 
being  the  plaintiff,  he  could  not  recover, 
whether  the  defendant  was  the  owner  of  the 
64%  acres  or  not  The  view  we  have  taken 
of  this  case,  it  seems  to  us,  is  sustained  by 
Midgett  V.  Twiford,  120  N.  G.  4,  26  S.  R  626. 
and  many  other  cases,  while  we  do  not  think 
it  is  in  conflict  with  Cox  v.  McGowan,  116  N. 
C.  131,  21  S.  B.  108,  nor  Procter  v.  Pool,  15 
N.  0.  374,  nor  any  other  case  cited  by  plain- 
tiff. The  plaintiff  having  failed  to  show  any 
title  to  the  64%  acres  which  lies  on  the  west 
side  of  the  road,  there  was  error  in  the 
court's  submitting  that  question  to  the  jury. 
Error. 

CLARK,  J.,  did  not  sit  on  the  hearing  of 
this  case. 
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(128  N.  C.  222) 

PEEBLES  T.  GRAHAM. 

(Supreme  Court  of  North  Carolina.    May  7» 

1901.) 

DBVISB— DB3CRIPTION— LAND  INCLUDBO. 
Where  testator  deyised  "all  the  lands 
known  and  called  as  the  'Leathers,'  'Brigsps,' 
*ReaviB,'  and  'Southerland/  on  the  south  side 
of  Eno,  and  on"  certain  roads,  and  "all  now  in 
D.  county,  and  all  title  deeds  registered  in  0., 
and  containing  between  1,500  and  1,700  acres," 
held  tiiat,  the  testator  having  owned  no  land 
known  as  "Southerland/'  this  description  should 
be  rejected,  and  land  otherwise  within  the  de- 
scription, not  otherwise  devised,  and  necessary 
to  make  up  the  amount  called  for,  should  be 
held  to  be  within  the  devibe. 

Appeal  from  superior 'Court,  Durham  coun- 
ty; Moore,  Judge. 

Action  by  R.  B.  Peebles,  tmstee,  against 
George  M.  Graham.  Judgment  for  defend- 
ant on  a  cross  action.  Plaintiff  appeals.  Af- 
firmed. 

The  following  Is  the  map  referred  to  in  the 
opinlom 


this  appeal  were  not  embraced  in  the  plain- 
tilTs  complaint,  but  were  brought  into  the 
controversy  by  the  defendant's  answer,  in 
the  nature  of  a  cross  action.  The  conten- 
tions of  the  parties  grow  out  of  devises  In 
the  will  of  Paul  C  Cameron,  and  are  the 
same  sections  that  were  set  out  in  defend- 
ant's appeaL  But,  for  convenience,  and  to 
prevent  the  necessity  of  referring .  to  the 
other  opinion,  we  quote  them  again:  The 
devise  to  the  plaintiff  is  contained  in  the 
eleventh  Item,  and  is  as  follows:  "I  also 
give,  devise,  and  bequeath  to  R.  B.  Peebles, 
as  trustee  aforesaid,  all  the  lands  included 
under  the  name  of  the  Arnold,  the  Geer,  and 
the  Jones  land,  all  east  of  the  Raleigh  and 
Roxboro  road,  and  south  of  Neuse  river,  in 
Durham  county,  and  the  title  papers,  all 
with  my  sister  Margaret's  papers  in  the  Citi- 
zens' Bank  at  Raleigh."  That  under  which 
the  defendant  claims  is  included  in  Item  0, 
and  is  as  follows:  "I  also  give  and  devise  to 
John  W.  Graham,  as  trustee  aforesaid,  for 


» 


Winston  &  Fuller,  Shepherd  &  Shepherd, 
and  R.  B.  Peebles,  for  appellant.  Manning 
A  Foushee  and  Graham  &  Graham,  for  ap- 
pellee. 

FUROHE)S,  0.  J.  This  Is  an  action  of 
ejectment.    A  part  of  the  lands  involved  in 


his  son  George  M.  Graham,  all  the  lands 
known  and  called  as  the  'Leathers/  'Brlggs,' 
*Reavls,'  and  ^Southerland,'  on  the  south  side 
of  Eno,  and  on  the  Raleigh  and  Roxboro  and 
the  HiUsboro  and  Fish-Dam  roads,  and  all 
now  In  Durham  county,  and  all  title  deeds 
registered   in   Orange,  and   containing   be- 
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tween  1,500  and  1,700  acres,— to  George  and 
his  heirs  an  inheritance  In  fee  simple  when 
he  comes  of  age."  While  this  is  an  action  of 
ejectment,  the  land  involved  In  this  appeal 
was  not  included  in  the  plaintiff's  complaint, 
but  brought  in  by  the  defendant's  answer, 
in  the  nature  of  a  cross  action,  in  which  the 
defendant  asks  affirmative  relief.  Therefore, 
while  the  principle  is  preserved,  the  general 
rule  Is  reversed,  and  the  burden  is  thrown  on 
the  defendant  to  show  title  in  himself,  and  it 
was  so  stated  in  the  charge  of  the  court 
The  controversy  is  as  to  the  203  acres,  the 
5^7%  acres,  and  the  80  acres,  as  will  be  seen 
by  the  map  which  will  be  published.  The 
plaintiff  claims  that  it  appears  from  the  map 
that  the  80-acre  tract  and  the  203-acre  tract 
were  Arnold  lands  (that  is,  that  they  had  at 
one  time  belonged  to  people  by  the  name  of 
Arnold);  and  he  says,  that  being  so,  he  has 
offered  evidence  tending  to  show  that  the 
&17%-acre  tract  was  used  in  connection  with 
these  tracts,  and  that  they  are  all  known  and 
called  the  ''Arnold  Lands,"  and  that  he  is  en- 
titled to  them  under  the  name  of  "Arnold 
L<ands."  And  he  says  they  were  never  own- 
ed by  any  one  named  Southerland,  nor  were 
they  ever  called  by  that  name,  while  it  ap- 
pears by  the  map  that  the  testator  owned  a 
tract  of  51  acres  at  the  southwest  corner  of 
the  map,  adjoining  the  Reavis  tract,  that 
was  known  as  "Southerland  Land."  The 
defendant  denies  that  the  testator  ever  own- 
ed the  51  acres  called  on  the  map  "Souther- 
land  Lands,"  and  says  that  the  testator's  fa* 
ther,  Duncan  Cameron,  did  own  this  small 
tract  of  land  at  one  time,  but  that  he  sold  it 
before  his  death,  and  that  the  testator,  Paul 
Cameron,  never  owned  it.  And  defendant 
offered  evidence  tending  to  sustain  this  con- 
tention,—that  the  testator,  Paul,  never  own- 
ed this  51-acre  tract.  The  defendant  also 
denies  that  tlie  80-acre  tract,  the  203-acre 
tract,  or  the  547%-acre  tract  was  ever  called 
or  known  as  the  Arnold  lands.  He  says  that 
all  these  lands  at  one  time  belonged  to  the 
Alstons,  and  were  sold  off  by  them  at  differ- 
ent times  and  to  different  persons,  and  in 
that  way  some  of  them  acquired  different 
names,  but  that  the  547%-acre  tract  was  con- 
veyed directly  from  the  Alstons  to  the  Cam- 
eron s,  and  never  acquired  any  other  name 
than  the  "Alston  Lands."  The  defendant 
contends  that  the  word  "Southerland"  was 
a  slip,— an  inadvertence,— but,  however  made, 
the  defendant  contends  it  should  be  rejected 
as  a  description  of  any  lands  devised  by  the 
testator.  And  the  defendant  contends  that, 
this  being  done,  there  is  still  sufficient  de- 
scription left  to  identify  this  land  aa  a  part 
of  the  devise  to  the  defendant;  that  it  will 
stand  with  this  description,- that  it  is  on 
"the  south  of  the  Eno  river,"  and  "on  the 
Raleigh  and  Roxboro  road,  the  title  deeds 
registered  in  Orange  county,"— and  with  the 
Reavis  and  Briggs  lands,  which  are  on  the 
Fish-Dam  road,  and  the  Leathers  land,  on 
the  Raleigh  and  Roxboro  road,  making  in  all 


about  1,640  acres,  while  the  other  tracts  con- 
ceded by  plaintiff  to  have  passed  by  the  wiil 
only  contain  a  little  over  800  acres.  The 
plaintiff  contends  that  the  word  "Souther- 
land" was  not  put  In  the  will  by  inadvert- 
ence or  mistake;  that  there  is  no  evidence 
that  it  was,  and  there  is  no  reason  for  re- 
jecting It  He  further  contends  that  if  it 
were  rejected,— considered  as  not  in  the  will, 
—there  is  not  sufficient  description  left  to 
Identify  the  203  acres  or  the  547%  acres  or 
the  80  acres  as  a  part  of  the  land  devised  to 
the  defendant 

It  is  a  presumption  of  fact  that  every  man 
that  makes  a  will  intends  to  dispose  of  all  of 
his  estate.  Blue  v.  Ritter,  118  N.  C.  580,  24 
S.  E.  350;  Jones  v.  Perry,  38  N.  C.  200.  This 
presumption  may  be  rebutted,  but  it  stands 
until  it  Is  rebutted.  It  is  therefore  presumed 
that  Mr.  Cameron  did  not  Intend  to  die  in- 
testate as  to  this  large  body  of  land,  amount- 
ing to  some  800  acres.  And,  besides  this  pre- 
sumption the  law  makes,  we  have  other  evi- 
dence in  the  will  tending  to  show  that  he  did 
not  intend  to  die  intestate  as  to  any  part  of 
his  estate.  We  find  that  in  the  sli^teenth 
item  of  his  will  he  says:  "And,  to  provide 
for  any  omissions,  I  name  my  daughter  Mil- 
dred the  residuary  legatee;"  but  she  is  to 
have  her  full  share,  and  not  to  account  for 
anything  she  may  receive  under  this  resid- 
uary clause.  And  we  can  hardly  think  that 
he  omitted  to  dispose  of  so  large  a  body  of 
land  as  this,  when  it  is  admitted  that  he  dis- 
posed of  all  his  lands  adjoining  it  He  must 
have  intended  to  give  it  to  some  one,  and,  if 
he  did,  it  was  either  the  plaintiff  or  the  de- 
fendant It  lies  on  the  "south  side"  of  the 
Eno  river,  which  is  one  of  the  descriptions. 
It  is  true  that  all  of  it  is  not  directly  south 
of  the  Eno,  taking  the  meridian.  But  it  is 
on  the  "south  side"  of  the  Eno.  It  Is  on  the 
Raleigh  and  Roxboro  road,  which  is  another 
part  of  the  description.  It  is  all  in  Durham 
county,  and  the  title  deeds  are  registered  In 
Orange  county.  This  is  so  as  to  the  203 
acres  and  the  547%  acres.  The  land  devised 
contains  "about  1,500  or  1,700  acres,"  and,  if 
the  208  acres,  the  547%  acres,  in  which  the 
80  acres  are  included,  this  is  so;  but  to  ex- 
clude them,  the  devise  only  contains  a  little 
more  than  850  acres.  Suppose  the  will  had 
said,  "I  devise  to  the  defendant  the  Briggs 
tract  the  Reavis  tract  the  Leathers  tract 
and  the  land  on  the  south  side  of. the  Eno 
and  on  the  Raleigh  and  Roxboro  road,  lying 
in  Durham  county,  the  title  deeds  all  regis- 
tered in  Orange  county,  making  in  all  1,500 
or  1,700  acres,"  and  we  find  the  Briggs  land 
and  the  Reavis  land  and  the  Leathers  land 
as  described,  and  we  find  the  203-acre  tract 
the  547%-acre  tract,  including  the  80-acre 
tract  belonging  to  the  testator  lying  on  the 
south  side  of  the  Eno,  on  the  Raleigh  and 
Roxboro  road.  In  Durham  county,  the  title 
deeds  registered  in  Orange  county,  and  ad- 
Joining  the  other  land  admitted  to  be  devis- 
ed to  the  defendant  making  in  all  abour. 
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1,600  or  1,700  acres,  the  amount  specified, 
and  not  disposed  of,  unless  it  be  to  the  de- 
fendant, and  without  these  three  last-named 
tracts  the  devise  only  covered  about  800 
acres;  could  it  be  said  there  was  no  descrip- 
tion in  the  will  tending  to  identify  this  land 
as  a  part  of  the  devise?    Of  course,  if  the 
testator  owned  land  on  the  Raleigh  and  Rox- 
boro  road  known  or  called  by  the  name  of 
the  "Southerland  Land,"  it  would  be  pre- 
sumed that  the  word  "Southerland"  was  in- 
tended to  identify  that  land,  and  it  could 
not  be  considered  an  error  in  the  testator. 
And  the  word  "Southerland"  would  have  to 
be  made  to  apply  to  that  land.     But  this 
question  was  specifically  submitted  to  the 
jury  in  the  charge  of  the  judge,  in  the  fol- 
lowing   instructions:     ''Understand,    gentle- 
men, in  the  first  place,  if  you  find  that, the 
testator  owned  Southerland  land,  then  only 
Southerland  land  can  pass  under  this  de- 
scription, and  land  known  by  the  name  of 
'Alston  Land'  cannot  pass;   but,  if  you  find 
that  he  did  not,  then  Southerland  is  a  mis- 
description, and  then  you  should  proceed  to 
inquire  whether,  in  the  first  place,  this  land 
waa  devised  to  any  one  else  or  not."    And, 
as  the  jury  found  for  the  defendant,  they 
must  necessarily  have  found  that  the  testa- 
tor owned  no  land  known  or  called  "Souther- 
land Land."    And,  this  being  so,  the  word 
"Southerland"  in  the  devise  was  meaning- 
less, and  must  be  rejected  in  construing  the 
will.     The  jury  have  also  found  that  these 
tracts  are  not  a  part  of  the  Arnold  tract  will- 
ed to  the  plaintiff,  as  this  question  was  sub- 
mitted to  them,  and  they  found  against  the 
plaintllTs  claim.    In  Procter  v.  Pool,  15  N.  C. 
371,  it  Is  said  that,  if  one  description  in  a 
deed  sufiiciently  points  out  the  thing  with 
certainty,  a  false  description  may  be  reject- 
ed.    In  Simpson  v.  King,  36  N.  0.  13,  it  is 
said:     "An  incorrect  and  unnecessary  part 
of  the  description  must  be  disregarded,  rath- 
er than  the  whole  disposition  should  fail, 
provided  that  the  thing  claimed  be  found  to 
agree  with  those  parts  of  the  description  that 
are  retained."    In  Scull  v.  Pruden,  92  N.  C. 
173,  it  is  said,  "Where  the  subject-matter  of 
a  conveyance  is  completely  identified  by  its 
location  and  by  certain  other  marks  of  de- 
scription, the  addition  of  another  particular 
which  does  not  apply  to  it  will  be  rejected, 
as  having  been  Inserted  through  misappre- 
hension or  Inadvertence."    In  Mayo  v.  Blount, 
23  N.  O.  283,  it  is  held  that  "a  perfect  de- 
scription which  fully  ascertains  the  corpus 
is  not  to  be  defeated  by  the  addition  of  fur- 
ther and  false  description."   The  general  rule 
is  that  the  quantity  of  the  land  stated  to  be 
conveyod  will  not  be  considered  in  determin- 
:ng  location  or  boundaries.    But  there  is  a 
well-known  exception  to  this  rule,  that  is  as 
firmly  established  as  th^  rule  itself.     And 
that  is  this:    Where  the  location  or  boundary 
is   aoubtf ul,    quantity    becomes    important 
Brown  v.  House,  116  N.  C.  866,  21  S.  B.  038; 
Oox  V.  Cox,  91  N.  a  256.    The  rule  of  con- 


struction is  to  adopt  that  one  which  will 
give  validity  to  the  instrument,  if  sufficient 
appears  upon  the  instrument  to  enable  the 
court  to  do  so.  Shaffer  t.  Hahn,  111  N.  C.  1« 
15  S.  E.  1033;  Procter  v.  Pool,  supra. 

We  do  not  think  the  authorities  cited  by 
the  plaintiff  are  in  confilct  with  the  views 
we  have  expressed  in  this  opinion,  or  the  au- 
thorities we  have  cited.  Nor  do  we  think  the 
exceptions  of  the  plaintiff  can  be  sustained. 
And  we  are  of  the  opinion  that  there  was 
evidence  sufficient  to  submit  the  question  to 
the  jury  as  to  whether  the  testator  owned 
any  land  known  or  called  by  the  name  of 
"Southerland,"  and,  as  the  jury  have  found 
that  he  did  not,  we  are  of  the  opinion  that 
the  word  "Southerland"  in  the  devise  to  the 
defendant  should  be  rejected  as  an  inadvert- 
ence and  meaningless.  The  word  "South- 
erland" being  rejected,  we  ^e  of  the  opinion 
that  there  was  sufficient  other  evidence  to 
authorize  the  court  to  submit  the  question 
to  the  jury;  and,  as  they  have  decided  it  In 
favor  of  the  defendant,  their  finding  and  the 
verdict  must  stand.    No  error. 

'  CLARK,  J.,  did  not  sit  on  the  hearing  of 
this  appeal 
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1901.) 
RAILROADS-STATIONS-INJimiES  TO  LICENSEE 
—TRACKS  —  LEASE  —  LIABILITT  OF  LESSOR 
FOR  LESSEE'S  NBOLIQENGB  —  TRIAL  ~  IN- 
8TRUCTI0NS-4MPR0PER  REMARKS  OF  COUN- 
SEL. 

1.  A  railroad  leasing  its  road  to  another  com- 
pany is  liable  for  injuries  cansed  by  the  lessee's 
negligence  in  the  operation  of  the  road,  in  the 
absence  of  any  evidence  showing  a  release  from 
such  liability. 

2.  Where,  in  an  action  against  a  railway 
company  for  the  negligent  killing  of  a  person 
at  defendant's  depot  who  claimed  to  have  gone 
there  for  the  purpose  of  hearing  a  political 
speech,  there  was  evidence  that  the  deceased 
went  to  the  depot  for  the  purpose  of  stealing 
a  ride  on  one  of  defendant's  trains,  an  instruc- 
tion that,  if  the  deceased  went  to  the  depot 
with  the  intention  of  stealing  a  ride  on  defend- 
ant's train,  he  was  a  trespasser,  and  defendant 
owed  him  no  duty  except  not  to  injure  him 
wantonly,  was  properly  refused. 

3.  Where  counsel,  in  his  closing  argument, 
in  commenting  on  the  credibility  of  witnesses, 
did  not  confine  himself  to  their  testimony,  acts, 
or  appearance  on  the  stand,  but  related  preju- 
dicial facts  within  his  personal  knowledge,  not 
of  common  information,  and  which  were  not  in 
evidence,  such  remarks  constitute  a  proper 
ground  for  a  new  trial. 

Appeal  from  superior  court  of  Burke  coun* 
ty;  Councill,  Judge. 

Action  by  J.  A.  Perry,  administrator  of 
the  estate  of  Pink  Perry,  deceased,  against 
the  Western  North  Carolina  Railroad  Com- 
pany, for  the  negligent  killing  of  intestate. 
Deceased  went  to  defendant's  passenger  de- 
pot for  the  purpose  of  hearing  a  political 
speech,  and,  while  attempting  to  cross  the 
track  from   the   passenger  to  the  freight 
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depot  at  a  place  used  by  the  employto  and  i 
others  in  going  from  one  station  to  the  oth- 
er, his  foot  was  caught  in  the  planking  be- 
tween the  tracks,  and  a  gravel  train  backing 
down  the  track  ran  over  and  fatally  injured 
him.  There  was  some  evidence  in  the  case 
that  deceased  started  for  the  freight  depot 
for  the  purpose  of  stealing  a  ride  on  one 
of  defendant's  freight  trains.  From  a  Judg- 
ment In  favor  of  plalntlfT,  defendant  ap- 
peals.   Beversed. 

Geo.  F.  Bason,  for  appellant  Avery  & 
Avery  and  Avery  &  Ervin*  for  appellee. 

DOUGLAS,  J.  This  is  a  civil  action 
brought  by  the  administrator  of  Pink  Perry, 
deceased,  for  damages  for  the  alleged  negli- 
gent killing  of  his  intestate.  The  following 
are  the  issues,  as  submitted  and  answered: 
"(1)  Was  the  injury  resulting  in  the  death 
of  the  plaintiffs  intestate  caused  by  the  neg- 
ligence of  the  Southern  Ballway  Company 
as  alleged  in  the  complaint?  Ans.  Yes.  (2) 
Did  intestate  by  his  own  negligence  contrib- 
ute to  the  injury  resulting  in  his  death? 
Ans.  Yes.  (3)  Notwithstanding  such  negli- 
gence on  the  part  of  the  said  intestate,  could 
the  Southern  Ballway  Company,  by  the  ex- 
ercise of  due  care  and  prurience,  have  pre- 
vented the  killing?  Ans.  Yes.  (4)  Is  the 
defendant  answerable  for  the  negligence  of 
the  Southern  Ballway  Company  in  causing 
the  death  of  the  plaintiffs  intestate?  An- 
swer. Yes.  (5)  What  damage  has  the  plain- 
tiff sustained?  Ans.  $7,000."  The  following 
are  the  defendant's  assignments  of  error: 
"(1)  The  defendant  assigns  for  error  such 
parts  of  the  charge  of  the  court  as  are  embra- 
ced by  exceptions  1,  2,  3,  and  4.  (2)  To  the 
refusal  of  the  court  to  g^ve  the  instruction 
numbered  13  which  was  prayed  for  by  de- 
fendant (3)  To  the  refusal  of  the  court  to 
sustain  defendant's  objection  to  the  remarks 
of  counsel  as  set  out  in  its  sixth  exception. 
(4)  To  the  finding  of  the  court  of  the  fourth 
issue  in  the  affirmative.  (5)  To  the  refusal 
of  the  court  to  grant  a  new  trial." 

The  first  assigrnment  cannot  be  sustained. 
His  honor's  charge  was  full,  occupying  13 
pages  of  the  printed  record,  and,  we  think, 
fairly  presented  the  case.  The  defendant's 
exceptions  to  the  charge  are  somewhat 
"broadside"  In  their  nature,  one  of  them 
including  nearly  two  pages  of  the  printed 
charge  in  a  single  exception.  We  have, 
however,  examined  the  charge,  and  think  it 
should  be  sustained  upon  its  merits.  As  the 
questions  involved  have  been  so  recently 
and  so  elaborately  discussed  by  this  court 
and  as  a  new  trial  must  be  granted  upon  the 
third  exception,  we  do  not  think  it  necessary 
to  further  comment  upon  the  charge. 

The  second  assignment  cannot  be  sustain- 
ed. We  suppose  It  refers  to  the  sixth  excep- 
tion, although  the  prayer  itself  is  not  num- 
bered in  the  records.  This  exception  could 
not  have  been  given,  as  it  Is  against  the  uni- 
form current  of  our  decisions. 


The  fourth  assignment  is  without  merit 
as  the  question  involved  has  been  dlrectiy 
decided  In  James  v.  Bailroad  Co.,  121  N.  C. 
523,  28  S.  B.  537,  46  Lu  B.  A.  306.  Why  it 
should  have  been  put  in  the  form  of  an  issue 
in  the  case  at  bar  does  not  clearly  appear 
to  us.  As  a  common  carrier  chartered  by 
the  state  assumes  certain  obligations  to  the 
public,  of  which  it  cannot  absolve  itself  by 
its  own  act  alone,  it  is  primarily  liable  for 
all  injuries  caused  by  the  negligent  manage- 
ment of  its  road.  In  any  event  the  bmrden 
rests  upon,  it  of  showing  such  facts  as  will 
release  it  from  its  prima  facie,  and  we  might 
almost  say  its  inherent,  liability.  No  such 
evidence  appearing,  there  was  no  error  In 
the  direction  of  his  honor.  The  matter 
seems  to  have  been  presented  as  a  pure 
qu^tion  of  law.  It  is  true,  the  counsel 
agreed  in  the  court  below  that  all  evidence 
bearing  upon  this  question,  whether  record, 
documentary,  or  oral,  that  had  been  offered 
In  the  James  Case,  121  N.  C.  523,  530,  28 
S.  E.  537,  46  L.  B.  A.  306,  should  '<be  con- 
sidered as  introduced"  in  the  present  case. 
No  such  evidence  appears  In  this  record, 
and  we  do  not  feci  called  upon  to  review  the 
James  Case.  That  a  railroad  company  leas- 
ing its  road  is  liable  for  the  negligence  of 
its  lessee  in  the  operation  of  the  road  is  well 
settied  in  this  state.  Aycock  v.  Bailroad 
Co.,  89  N.  O.  321,  330;  Logan  v.  Bailroad 
Co.,  116  N.  C.  940;  Norton  v.  Bailroad  Co., 
122  N.  C.  910,  937,  29  S.  E.  886. 

The  third  assignment  of  error  has  given 
us  considerable  difficulty,  but  we  are  forced 
to  the  conclusion  that  it  must  be  sustained. 
The  following  statement  is  taken  from  the 
record:  '*Durlng  the  course  ot  the  argument 
by  one  of  the  plaintiff's  counsel,  he  took  oc- 
casion to  compliment  B.  E.  Simpson,  conduc- 
tor of  a  material  train,  and  to  state  that  he 
was  a  man  of  good  character;  had  been 
known  to  him  all  of  his  life;  that  he  had  no 
intention  to  attack  him;  and  that  he  believ- 
ed that  Mr.  Simpson  intended  to  tell  the 
facts  correctiy,  as  far  as  they  came  under 
his  observation.  He  said  further,  however, 
that  he  regretted  that  he  could  not  say  so 
much  for  the  witnesses  Black  and  Hen- 
dricks, and  It  was  transparent  to  every  one 
who  heard  the  examination  that  they  were 
not  fair  and  impartial  witnesses,  but  were 
infiuenced  by  the  fact  that  they  were  em- 
ployes of  defendant.  He  further  stated  that 
he  had  once  thought  that  a  man  could  take 
employment  from  this  railroad  company, 
and  yet  feel  free  to  tell  the  whole  truth  up- 
on the  witness  stand,  but  that  his  obser- 
vation within  the  last  few  years  in  the 
court  house  had  taught  him  that  men  who 
held  their  place  at  the  will  of  a  railroad 
company  were,  as  a  rule,  subjected  to  great 
temptations,  which  most  of  t^em  could  not 
withstand.  He  then  said:  'I  will  give  you 
an  instance,  without  mentioning  any  names. 
I  was  trying  a  case  against  the  same  de- 
fendant when  an  engineer  was  placed  upon 
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the  witnesB  stand  whom  I  had  known  for  26 
yeans,  and  whose  character,  I  would  have 
sworn  to  upon  the  stand,  was  good.  This 
man  had  been  discharged  for  carelessness 
by  this  company  and  re-employed  two  or 
three  months  before  the  trial.  He  was  in- 
troduced for  the  company,  and  on  his  cross- 
examination  in  chief  so  stated  the  facts 
bearing  upon  the  question  of  negligence  in 
the  case  then  on  trial  as  to  acquit  the  de- 
fendant of  all  blame.  On  the  cross-exami- 
nation, counsel  who  appeared  with  me  hand- 
ed him  a  printed  statement,  purporting  to 
have  been  theretofore  made  by  him,  giving  a 
full  account  of  the  facts  which  he  had  Just 
professed ,  to  narrate,  and  which  printed 
statement,'  signed  by  him^  was  utterly  con- 
tradictory of  his  evidence  as  just  delivered, 
and  that  thereupon  he  broke  down,  and 
begged,  with  tears  in  his  eyes,  that  the  pa- 
per should  not  be  shown  to  him.  Counsel 
further  stated  that  he  didn't  then  abuse  that 
witness,  for  he  felt  he  had  perjured  himself 
to  put  bread  in  the  mouths  of  his  children. 
He  then  said  that  he  wished  the  jury,  in 
passing  upon  the  testimony  of  employes 
Black  and  Hendricks,  to  recollect  that  their 
bread  and  meat  depended  upon  the  mana- 
gers of  the  Southern  Railway  Company. 
During  the  course  of  this  argument  the  de- 
fendant, through  their  counsel,  arose  and 
objected  to  such  argument  being  made.  The 
court  overruled  the  objection,  and  one  of  the 
counsel  for  defendant  (S.  J.  Brvin)  stated  to 
his  associate  (G.  F.  Bason,  the  leading  coun- 
sel  in  the  case),  in  a  tone  audible  to  the 
court,  *Why  don't  you  except?"  and  in  re- 
ply Mr.  Bason  said,  *i  do  not  have  to  except 
now.'  Defendant's  counsel,  upon  the  state- 
ment of  this  case  upon  appeal,  insisted  that 
his  language  was  intended  to  convey  the 
idea  that  he  did  except  to  the  language, 
whereupon  the  court  allows  such  excep- 
tion." The  exception  does  not  appear  to 
have  been  taken  in  a  very  regular  manner; 
but  as  his  honor  has  allowed  it,  evidently  for 
the  purpose  of  giving  the  defendant  the  ful- 
lest opportunity  of  appeal,  we  will  examine 
it  in  the  spirit  in  which  it  was  allowed. 
This  court  has  said  in  the  case  of  McLamb 
V.  Railroad  Co.,  122  N.  C.  862,  872,  20  S.  B. 
894,  897:  "Much  allowance  must  be  made 
for  the  zeal  of  counsel  in  a  hotly-contested 
case,  especially  where  the  colloquy  is  mu- 
tual, and,  indeed,  much  latitude  is  necessa- 
rily given  in  the  argument  of  a  case  where 
there  Is  conflicting  evidence;  but  counsel 
should  be  careful  not  to  abuse  their  high 
prerogative,  and  where  the  remarks  are  im- 
proper in  themselves,  or  are  not  warranted 
by  the  evidence,  and  are  calculated  to  mis- 
lead or  prejudice  the  jury,  it  is  the  duty  of 
the  court  to  interfere."  The  same  remarks 
wUl  apply  to  the  case  at  bar.  If  the  wit- 
nesses had  misbehaved  in  any  way  upon  the 
stand,  either  in  words  or  manner,  or  showed 
any  bias,  either  of  fear  or  favor,  their  testi* 
mony  would  be  the  proper  subject  of  com- 


ment by  counsel.  In  cases  where  the  direct 
testimony  of  witnesses  Is  diametrically  op- 
posite, some  of  the  witnesses  must  be  tes- 
tifying improperly,  either  to  that  which  they 
know  is  not  true,  or  to  that  of  which  they 
have  no  knowledge.  In  such  circumstances, 
it  is  natural  that  the  counsel  should  attribute 
such  false  testimony  to  tht  opposing  wit- 
nesses. Whether  he  exceeds  his  privilege  in 
doing  so  must  necessarily  be  left  largely  to 
the  discretion  of  the  judge  trying  the  case, 
who,  hearing  the  testimony  and  seeing  the 
behavior  of  the  witnesses,  can  judge  far 
better  than  any  one  else  of  the  propriety 
of  his  comments.  If  that  were  all,  we  would 
hesitate  to  interfere;  but  counsel  went  far 
beyond  any  testimony  in  the  case,  and,  over 
the  objection  of  the  defendant,  related  facts 
within  his  personal  knowledge,  not  of  com- 
mon information,  and  which  were  not  in 
evidence.  These  facts  were  essentially 
damaging  in  their  nature,  and,  coming  from 
so  high  a  source,  were  capable  of  producing 
the  most  dangerous  prejudice.  That  the 
counsel  intended  no  impropriety,  which  we 
cheerfully  admit,  does  not  alter  the  case. 
The  fact  remains  that  such  statements,  com- 
ing from  one  of  his  high  character  and  ex- 
alted position  in  his  profession,  became 
only  the  more  dangerous  when  addressed  to 
jurors  whose  confidence  he  justly  possessed. 
Such  statements  were  not  in  evidence,  and 
were  not  properly  admissible  in  the  argument 
of  counsel.  For  the  failure  of  his  honor  to 
interfere  at  the  request  of  opposing  counsel, 
a  new  trial  must  be  ordered.    New  trial. 

MONTGOMERY,  J.,  concurs  in  the  con- 
clusion reached  in  the  opinion  of  the  court 
that  a  new  trial  must  be  had,  and  for  the 
reason  assigned.  He  thinks,  however,  that 
his  honor  should  have  given  No.  13  of  the 
defendant's  special  prayers  for  instruction, 
which  was  In  the  following  language:  "If 
the  jury  find  from  the  evidence  that  intes- 
tate went  to  defendant's  depot  for  the  pur- 
pose of  beating  a  ride  on  one  of  defend- 
ant's trains,  then  intestate  was  a  trespasser 
from  the  moment  he  entered  defendant's 
premises,  and  the  defendant  owed  him  no 
duty  except  not  to  injure  him  wantonly  or 
willfully,  or  with  such  carelessness  as 
amounts  to  a  reckless  disregard  of  iconse- 
quences."  And  it  follows,  therefore,  if  that 
view  is  correct,  that  that  part  of  his  honor's 
charge  which  laid  down  the  law  governing 
the  defendant's  duty  towards  the  intestate, 
and  its  liability  for  the  injury  inflicted  on 
him,  as  that  which  would  be  applicable  to 
one  who  had  a  right  to  be  at  the  depot,  ex- 
cepted to  by  the  defendant  in  Nos.  t,  2,  3, 
and  4  of  Its  exceptions,  was  erroneous.  The 
witness  Brlttain  testifled  that  the  Intestate 
told  him  a  short  time  before  he  was  killed 
that  he  intended  beating  his  way  on  the 
train  to  Hickory  from  Morganton. 

COOK,  J.,  concurs  In  abova 
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OUTLER  et  at  t.  ROaNOKB  R.  &  LUM- 
BER CO. 
(Supreme  Court  of  North  Carolina.    June  6, 

1901.) 

OEBDS— FRAUD  IN   TREATY— SUPFICIBNCT  OF 
EVIDENCB-QUBSTIONS  FOR  JURY— COM- 
PETENCY  OF  EVIDENCE. 

1.  In  1887  plaintiff  conyeyed  to  defendant  all 
the  timber  on  certain  land  above  13  inches  at 
the  stump,  with  the  privilege  of  establishing  a 
tramroad  on  the  land  for  the  purpose  of  re- 
moving the  timber.  In  1899  he  conveyed  all 
the  timber  above  12  inches  at  the  stump,  and 
the  fee  simple  in  all  the  land  covered  by  these 
roads;  the  deed  also  extending  the  time  for 
the  removal  of  the  timber.  Plaintiff  alleges 
that  the  contract  for  the  second  deed  was  to 
sell  defendant  only  the  growth  of  timber  above 
18  inches  since  the  date  of  the  first  deed,  with- 
out extending  the  time  for  removal.  Plaintiff 
testified  that  the  deed  was  drawn  by  defend- 
ant's agent,  and  was  not  read  by  the  plaintiff, 
because  he  could  not  read  without  his  specta- 
cles, which  he  did  not  have,  but  was  signed  by 
him,  relying  on  the  statements  of  the  agent 
that  it  was  drawn  in  accordance  with  the  con- 
tract Held,  in  an  action  to  have  the  deed  set 
aside  for  fraud,  that  the  evidence  was  suffi- 
cient to  submit  the  question  of  fraud  in  the 
treaty  to  the  jury. 

2.  Plaintiff's  testimony  was  not  incompetent 
as  contradicting  the  terms  of  the  deed,  since, 
fraud  being  alleged,  the  question  at  issue  was 
the  establishment  of  the  deed  as  that  of  plain- 
tiff. 

Montgomery,  J.,  dissenting. 

Appeal  from  superior  court,  Washington 
county;   McNeill,  Judge. 

Action  by  J.  M.  &  J.  A.  Cutler  against  the 
Roanoke  Railroad  &  Lumber  Company. 
From  a  Judgment  in  favor  of  plaintiffs,  de- 
fendant appeals.    Affirmed. 

A.  O.  Gaylord,  for  appellant  H.  S.  Ward* 
for  appellees. 

FURCHES,  C.  J.  This  is  an  action  to  re- 
cover damages  for  trespass  by  defendant  on 
the  land  of  the  plaintiff,  for  timber  cut  and 
removed  from  said  land,  and  to  vacate  a  deed 
dated  the  17th  of  March,  1899,  or  to  have  it 
.  corrected.  It  appeared  on  the  trial,  and  was 
admitted  by  all  parties,  that  the  plaintiff  bad 
conveyed  all  the  timber  an  the  land  embra- 
ced in  the  deed  of  the  17th  March,  1899,  to 
the  defendant,  by  deed  dated  28th  February, 
1887,  of  a  size  above  13  inches  diameter  at 
the  stump,  and  that  the  time  in  which  de- 
fendant was  to  cut  and  remove  said  timber 
bad  not  expired  by  some  months.  The  alle- 
gation of  the  plaintiff  is  that  on  the  17th  of 
March,  1899,  one  Freeman,  agent  of  the  de- 
fendant, came  to  him  at  the  store  of  one 
Brown,  and  stated  to  him  that  since  the  date 
of  the  first  deed  (28th  February,  1887)  other 
timber  on  the  land  had  grown  to  13  inches, 
and  proposed  to  buy  that  growth,  or,  in  other 
words,  to  buy  all  the  timber  on  said  land 
above  13  inches;  that  defendant  did  not 
want  any  further  time  in  which  to  get  said 
timber  off  the  land,--Baid  that  it  would  all 
be  taken  off  by  June,  which  was  within  the 
time  named  in  the  original  deed.    The  orig- 


inal deed  of  February,  1887,  authorized  the 
defendant  to  put  such  tramroads  on  said  land 
as  might  be  necessary  to  remove  the  timber 
therefrom.  The  plaintiff  alleges  that  the 
contract  was  to  sell  defendant  the  growth  of 
the  timber  since  the  date  of  the  first  deed«  to 
13  Inches,  for  $25,  and  that  this  was  the  only 
contract  that  was  made.  The  case  rests  on 
the  plaintiff's  testimony,  which  is  as  follows: 
"The  bargain  between  me  and  Mr.  Freeman, 
the  defendant's  agent,  for  the  sale  of  the 
timber  under  the  deed  of  March  17,  1899, 
was  made  at  Horace  Bowen's  store.  Free- 
man said  that  the  company  would  cut  the 
timber  I  bad  'sold  to  it  by  deed  of  June  13, 
1887  (which  was  same  sold  in  last  deed  be- 
fore the  time  went  out,  on  June*  13,  1899), 
and  that  the  company  didn*t  want  any  more 
time,  but  that  there  was  a  lot  of  timber  on 
the  land  that  had  grown  up  over  thirteen 
inches  at  stump  since  that  deed  was  execut- 
ed; that  they  could  not  cut  under  that  deed; 
and  that  the  company  wanted  to  buy  the 
growth  that  had  grown  up  since  June  13, 
1887.  I  thought  they  would  break  it  to 
pieces  In  cutting  the  other,  so  I  agreed  to  sell 
it  I  told  him  I  would  not  sell  him  any 
more  time  on  the  other  timber,  because  he 
wouldn't  offer  me  as  much  as  he  was  offering 
others  in  the  neighborhood.  He  said,  all 
right;  he  didn't  want  anything  but  the 
growth,  8s  he  already  had  the  balance. 
When  we  bargained,  I  went  home  to  get  my 
wife  to  sign  the  deed.  It  was  about  one- 
half  or  three-fourths  of  a  mile.  He  went 
along  with  me  to  where  the  log  was  across 
the  path,  where  he  could  not  pass.  He  was 
in  a  buggy.  I  walked.  I  left  him  at  the 
log  to  write  the  deed,  while  I  went  to  the 
house  for  my  wife.  When  I  got  back  he  had 
the  deed  written.  It  was  late  in  the  even- 
ing; the  sun  was  about  an  hour  high.  His 
horse  was  so  restless  he  wouldn't  be  still  a 
minute.  He  said  to  me:  'Make  haste  and 
sign  it.  It  is  late,  and  I  am  in  a  great  hurry. 
I've  got  to  go  to  Washington  to-night  This 
hors^  hasn't  got  sense  enough  to  stand  still.' 
My  son  was  off  some  distance  cutting  wood. 
He  handed  me  the  deed  to  sign,  and  asked 
me  if  I  wanted  to  read  it  I  told  him  that, 
if  it  was  like  the  bargain  he  made.  It  was  all 
right  He  said  it  was  Just  as  the  bargain 
was;  that  he  would  have  all  the  timber  cut 
off  by  June  and  before.  I  thought  he  was 
telling  me  the  truth,  and  I  trusted  to  his 
honesty.  He  paid  me  only  $25  for  the  timber, 
passed  in  this  deed,  and  didn't  read  it  I 
cannot  read  good.  I  didn't  have  my  glasses, 
and  when  I  tried  to  read  without  them  the 
lines  ran  together.  I  can  read  print  better 
than  writing.  The  timber  is  described  in  the 
printed  part  of  the  deed.  I  can  read  the 
words  of  the  printed  part  of  the  deed  as  the 
counsel  moves  his  pencil  to  them,  but  the 
lines  at  once  run  together,  when  he  stops. 
(Counsel  here  took  the  deed,  pointing  with 
his  pencil  to  iMrtions  of  it,  and  witness' 
statements  were  in  reference  to  the  prlnci- 
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pal  portions  of  the  paper.)  Freeman  was 
notary,  and  took  my  acknowledgment  and 
examination  of  wife.  I  thought,  when  I 
signed  the  deed,  it  did  not  convey  aU  my 
timber,  and  was  misled  and  induced  to  sign 
it  by  the  statement  of  Freeman  that  it  was 
as  we  bargained."  The  court  thought  this 
testimony  sufficient  evidence  of  fraud  to  sub- 
mit the  question  to  the  jury,  and  this  is  the 
question  presented  by  the  appeal. 

Frauds  affecting  the  validity  of  deeds  are 
Df  two  kinds,— fraud  in  the  factum,  and 
fk'aud  In  the  treaty.  This  distinction,  though 
not  as  material  now  as  formerly,  is  still  ma- 
terial in  some  cases.  Medlin  v.  Buford,  115 
N.  C.  260,  20  S.  E.  463.  Besides  the  im- 
portance of  the  distinction  pointed  out  in 
Medliu  V.  Buford,  it  was  important,  before 
the  Junction  of  legal  and  equitable  jurisdic- 
tion in  the  same  court,  to  determine  the 
jurisdiction,  as  courts  of  law  had  jurisdic- 
tion of  frauds  in  the  factum,  but  not  of 
frauds  in  the  treaty,  which  were  cognizable 
alone  in  com*ts  of  equity.  This  made  it  im- 
portant to  determine,  before  commencing  the 
action,  whether  it  was  fraud  in  the  factum 
or  fraud  in  the  treaty,  as  the  proper  court 
in  which  to  bring  the  action  depended  on 
this  distinction;  and,  while  the  distinction  Ib 
unportant,  it  is  not  of  that  importance  that 
it  formerly  was,  as  one  is  sure  now  to  get 
into  the  right  court,  if  there  is  fraud,  wheth- 
er in  the  factum  or  in  the  treaty.  In  this 
case,  there  may  be  some  slight  evidence  of 
fraud  in  the  factum,— such  as  the  unsuitable 
place  where  the  deed  was  executed;  the  ap- 
parent haste  with  which  it  was  done;  the 
remarks  of  defendant's  agent  to  hurfy  and 
sign  the  deed,  that  his  horse  did  not  have 
sense  enough  to  stand,  that  it  was  then  late, 
and  he  had  to  go  to  Washington  that  night, 
a  distance  of  18  miles.  Besides,  it  seems 
to  us  that  Freeman  was  doing  a  little  too 
much.  He  was  agent  of  the  defendant  com- 
pany, and  an  officer  of  the  law.  When  the 
deed  was  signed,  he  moved  "the  previous 
question,*'  and,  by  taking  the  acknowledg- 
ment and  privy  examination,  undertook  to 
"lay  the  matter  on  the  table."  We  do  not 
say  that  he  could  not  in  law  take  this  ac- 
knowledgment and  privy  examination;  but 
these  things,  taken  in  connection  with  the 
fact  that  the  deed  was  not  read  to  the  par- 
ties making  it,  is  some  evidence,  we  think, 
of  fraud  in  the  factum.  But,  leaving  out 
of  the  case  these  suspicious  circumstances 
we  have  just  stated,  it  seems  to  us  to  be  a 
case  that  should  have  gone  to  the  jury  upon 
the  evidence  of  fraud  in  the  treaty.  In  the 
case  of  McArthur  v.  Johnson,  61  N.  C.>317, 
03  Am.  Dec.  593,  the  court  held  that  plaintiff 
could  not  recover;  and  that  was  a  case  very 
much  like  this,  except  there  was  no  ques- 
tion in  that  case  but  what  the  plaintiff  could 
read.  In  this  case  the  evidence  leaves  the 
question  whether  plaintiff  could  read  In 
doubt,  and,  if  this  was  a  material  question 
in  the  case^  It  should  have  been  left  to  the 


jury.  The  case  of  McArthur  r.  Johnson  was 
brought  in  the  superior  court  of  law  before 
it  had  equitable  jurisdiction;  and  the  court 
held  that  it  was  not  a  case  of  fraud  in  the 
factum,  and  the  plaintiff  could  not  recover. 
But  in  the  discussion  of  the  case  the  court 
lays  down  the  distinction  between  fraud  in 
the  factum  and  fraud  in  the  treaty;  and, 
while  the  court  did  not  decide  that  that 
case  was  a  case  of  fraud  in  the  treaty,  it 
seems  to  us  that  the  definition  given  in  the 
discussion  of  the  case  shows  that  it  was.  And 
the  same  doctrine  is  held  in  Gant  v.  Hunsuck- 
er,  34.  N.  C.  254,  55  Am.  Dec.  406,  while  the 
more  recent  case  of  Medlin  v.  Buford,  115 
N.  C.  260,  20  S.  E.  463,  which  seems  to  be  put 
largely  on  McArthur  v.  Johnson,  clearly  shows 
that  this  case  is  one  of  fraud  in  the  treaty, 
if  plaintiff's  evidence  is  to  be  believed;  and  we 
have  nothing  to  do  with  that,  as  it  is  purely  a 
question  for  the  jury.  In  Medlin  v.  Buford 
the  plaintiff  signed  a  paper  upon  the  repre- 
sentation of  Davis  that  it  was  a  power  of 
attorney  authorizing  him  to  raise  $1,000  to 
invest  for  her  benefit,  at  a  profit  of  $25  per 
month.  The  plaintiff  in  that  case  could  read, 
but  did  not  read  the  deed;  was  imposed  up- 
on by  the  false  representation  of  Davis  as 
to  the  contents  of  the  deed;  and  the  court 
held  that  this  was  not  a  fraud  in  the  factum, 
and,  as  third  parties  who  were  innocent  of 
the  fraud  had  become  interested,  the  plain- 
tiff could  not  recover.  But  it  is  distinctly 
held  that  it  was  a  fraud  in  the  treaty,  and 
would  be  declared  void  as  to  Davis,  and  also 
as  to  Mrs.  Buford,  if  she  or  her  attorney 
(Mr.  Cutler)  had  knowledge  of  the  fraud. 
The  distinction  l)etween  fraud  in. the  factum 
and  fraud  in  the  treaty  seems  to  be  very 
narrow;  but  still  it  exists,  and  it  seems  still 
imi>ortant  that  it  should  be  observed,  as  in 
the  case  of  Medlin  v.  Buford.  While  it  is 
important  to  observe  these  ancient  land- 
marks, and  to  give  force  and  validity  to 
the  doctrine  of  fraud  as  applied  to  executed 
contracts,— to  deeds,— it  should  not  be  light- 
ly done.  Misrepresentations  in  the  treaty 
as  to  location,  boundaries,  quality,  value, 
etc.,  of  which  the  other  party  had  notice,  or 
might  have  had  knowledge  by  reasonable 
diligence,  will  not  be  heard  by  courts  of  law 
or  equity  to  invalidate  deeds.  If  this  were 
so,  it  would  seem  that  no  man's  title  would 
be  safe.  Parties  entering  into  solemn  con- 
tracts, such  as  deeds,  must  use  ordinary  pru- 
dence,—must  examine  matters  open  to  them 
at  the  time  of  executing  their  deeds,— or 
they  will  not  be  heard  to  complain.  Lytle 
V.  Bird,  48  N.  C.  222;  Saunders  v.  Hatter- 
man,  24  N.  C.  82,  37  Am.  Dec.  404.  In  this 
case  it  appears  from  the  deed  of  the  28th  of 
February,  1887,  that  plaintiff  sold  and  con- 
veyed to  defendant  all  the  timber  on  a  cer- 
tain tract  of  land,  containing  90  acres,  above 
13  inches  at  the  stump,  with  the  privilege  of 
establishing  tramroads  across  said  land,  to 
be  used  in  removing  said  timber.  In  the 
deed  of  the  17th  March,  1809,  he  conveys  all 
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the  timber  above  12  Inches  at  the  stump, 
and  conveys  the  fee  simple  In  all  the  land 
covered  by  these  roads,  and  extends  the  time 
to  remove  the  timber  to  one  year  from  the 
17th  of  March,  which  would  have  been  out 
at  an  earlier  period.  If  the  plaintiff's  state- 
ment of  the  contract  of  the  17th  March,  1889, 
be  true,  the  changes  contained  in  the  deed 
as  drawn  by  Freeman,  and  signed  by  plain- 
tiff, are  materially  different;  and  as  this 
deed  was  not  read  by  plaintiff,  as  he  says, 
because  he  could  not  read  it  wftbout  his 
spectacles,  which  he  did  not  have,  but  was 
signed  by  him,  relying  on  the  statements  of 
Freeman  "that  It  was  drawn  just  as  the  con- 
tract was,*'  it  was  a  fraud  In  the  treaty 
upon  the  plaintiff,  and  should  have  been  sub- 
mitted to  the  jury.  If  the  plaintiff  had  re- 
quired It  to  be  read,  and  Freeman  had  read 
it  falsely.  It  would  have  been  a  fraud  in  the 
factum.  McArthur  v.  Johnson,  Medlln  v. 
Buford,  supra. 

There  were  objections  to  the  plaintifiTs  evi- 
dence as  to  the  terms  of  the  contract,  upon 
the  ground  that  they  tended  to  vary  and 
contradict  the  deed.  This  would  have  been 
so  if  the  deed  had  been  established  as  the 
deed  of  the  plaintiff;  but  when  that  was 
the  very  question  at  issue,  and  when  It  was 
necessary  to  do  so  to  establish  the  alleged 
fraud.  It  was  competent  for  that  purpose. 
And  after  a  careful  examination,  we  find  no 
substantial  error,  and  the  judgment  Is  af- 
firmed. 

DOUGLAS,  J.  (concurring).  I  cannot  con- 
cur in  the  contention  of  the  defendant  that 
because  two  men  are  at  arm's  length,— as 
all  men  generally  are,  unless  they  occupy 
some  fiduciary  relation  to  each  other,--one 
can  safely  perpetrate  a  fraud  upon  the  oth- 
er. This  rather  novel  doctrine  seems  to  be 
based  upon  the  Idea  of  contributory  negli- 
gence on  the  part  of  the  plaintiff,  which, 
concurring  with  that  of  the  defendant,  be- 
comes the  proximate  cause  of  the  fraudulent 
result  This  application  of  the  doctrine  of 
contributory  negligence  Is  new  to  me;  but, 
even  If  it  were  admissible,  it  could  not  be 
a  defense  In  the  present  action,  because  ac- 
tual fraud  is  always  willfuL  Even  in  ac- 
tions sounding  in  damages,  the  defense  of 
contributory  negligence  is  never  available 
against  willful  Injury.  Then,  why  should 
it  be  a  defense  against  willful  fraud  t  I  will 
readily  admit  that  if  the  negligence  of  the 
plaintiff  had  enabled  the  defendant  to  per- 
petrate a  fraud  upon  a  third  party,  who  was 
himself  Innocent  of  fraud  or  negligence,  he 
could  not  recover  from  such  innocent  party. 
Such  a  case  Is  far  different  from  the  one 
presented  to  us  in  the  opinion  of  the  court 
A  man  might  be  negligent  in  walking  in  the 
middle  of  the  street  on  a  dark  night  aud 
such  negligence  might  excuse  the  driver  of 
a  wagon  for  unintentionally  running  Into 
him,  but  it  would  be  no  excuse  for  robbery. 
The  doctrine  that  mere  negligence  puts  a 


man  beyond  the  pale  of  the  law  can  never 
receive  my  assent  The  defendant  relies 
upon,  the  case  of  Delllnger  v.  Gillespie,  118 
N.  a  737,  24  S.  B.  538,  the  essential  point 
in  which  was  the  fact  that  the  defendant 
discovered  the  alleged  fraud  before  the  work 
was  commenced,  and  yet  permitted  the  plain- 
tiff to  proceed  and  put  up  the  lightning  rods 
without  objection.  The  court  said  that  such 
conduct  was  a  waiver  of  the  alleged  fraud, 
if  it  ever  existed,  and  that  equity  would 
not  permit  a  man  to  accept  work  performed 
after  he  had  full  knowledge  of  aU  the  facts, 
and  then  refuse  to  pay  for  It  It  is  true,  m 
that  case  the  court  also  said  that  the  de- 
fendant was  guilty  of  negligence,  and  cited 
Boyden  v.  Clarke,  109  N.  C.  664,  669,  14  S. 
B.  52,— a  case  which  I  respectfully  submit 
furnishes  no  foundation  whatever  for  the 
contention  of  the  defendant  in  the  case  at 
bar.  Some  isolated  sentences  in  the  opin- 
ion, considered  without  regard  to  the  essen- 
tial facts  of  the  case,  might  offer  some  show 
of  authority;  but  the  case  itself,  taken  as  a 
whole,  falls  to  do  so.  The  defendant  Clarke 
bought  the  equitable  Interest  of  one  Sherrill, 
who  held  a  bond  for  title  from  James  Har- 
per. Clarke  subsequently  paid  Harper  the 
remainder  of  the  purchase  money,  and  took 
a  deed  from  him.  The  plaintiff  Boyden, 
who  had  bought  an  adjolnbig  tract,  sought 
to  hold  Clarke  responsible  for  alleged  repre- 
sentations of  Sherrill,  although  Clarke  was 
an  innocent  purchaser  for  a  valuable  consid- 
eration, without  notice,  and  held  title  under 
Harper,  and  not  under  Sherrill.  The  court 
says  (100  N.  0.  667, 14  S.  B.  54):  «<It  would 
be  giving  very  great  latitude  to  the  doctrine 
of  estoppel  in  pais,  if  the  mistaken  or  fraud" 
ulent  statements  of  a  vendee,  occupying  land 
under  a  contract  of  sale,  were  allowed  to 
have  the  effect  of  establishing  title  by  es- 
toppel, as  against  the  original  vendor  and 
the  assignee  of  the  original  vendee,  after 
the  vendor  had  performed  his  contract  by 
conveying  to  the  assignee;  both  grantor  and 
grantee  being  ignorant  of  the  fact  that  any 
misrepresentation  had  been  made.'*  That 
case,  as  thus  stated  in  the  opinion  itself, 
furnishes  no  authority  for  the  doctrine  now 
contended  for  by  the  defendant— that,  as 
between  the  original  parties,  mere  negli- 
gence is  a  defense  for  willful  fraud.  Td  the 
contrary  may  be  cited  a  practically  unbro- 
ken line  of  authorities.  Fetter,  Eq.  8  87,  p. 
136,  says:  ''But  no  obligation  rests  on  him 
to  Investigate  or  verify  the  representations, 
to  the  truth  of  which  the  other  party  to  the 
contract  with  full  means  of  knowledge,  has 
deliberately  pledged  his  faith.  In  a  court  of 
equity  no  man  can  complain  that  another 
has  too  implicitly  relied  on  the  truth  of 
what  he  himself  has  stated.'*  Beach,  Mod. 
Bq.  Jur.  S  95,  says:  "A  false  representation 
of  one  of  the  parties  to  a  contract  does  not 
put  the  other  on  inquiry  as  to  its  truth. 
Bvery  contracting  party  has  an  absolute 
right  to  rely  oQ  the  express  statement  of  an 
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existing  fact,  the  truth  of  which  la  known 
to  the  opposite  partj  and  unknown  to  him, 
as  the  basis  of  a  mutual  agreement;  and 
he  is  under  no  obligation  to  Investigate  and 
verify  statements,  to  the  truth  of  which  the 
other  party  to  the  contract,  with  full  means 
of  knowledge,  has  deliberately  pledged  his 
faith."  Story,  Bq.  Jur.  ft  154,  says:  "The 
danger  of  setting  aside  the  solemn  engage- 
ments of  parties,  when  reduced  to  writing, 
by  the  Introduction  of  parol  evidence  sub* 
stituting  other  material  terms  and  stipula- 
tions, is  sufficiently  obvious.  But  what  shall 
be  said  where  those  terms  and  stipulations 
are  suppressed  or  omitted  by  fraud  or  impo- 
sition? Shall  the  guilty  party  be  allowed  to 
avail  himself  of  such  a  triumph  over  Inno- 
cence and  credulity  to  accomplish  his  own 
base  designs?  That  would  be  to  allow  a  rule 
introduced  to  suppress  fraud  to  be  the  most 
effectual  promotion  and  encouragement  of 
it  And  hence  courts  of  equity  have  not 
hesitated  to  entertain  Jurisdiction  to  reform 
all  contracts  where  a  fraudulent  suppres- 
sion, omission,  or  Insertion  of  a  material 
stipulation  exists,  notwithstanding  to  some 
extent  it  breaks  In  upon  the  uniformity  of 
the  rule  as  to  the  exclusion  of  parol  evi- 
dence to  vary  or  control  contracts;  wisely 
deeming  such  cases  to  be  a  proper  exception 
to  the  rule,  and  proving  its  general  sound- 
ness." Blsp.  Eq.  S  202,  says:  "There  is,  In- 
deed, a  distinction  between  deeds  and  other 
instruments  which  a  man  intends  to  execute, 
though  his  Intention  may  be  brought  about 
by  fraudulent  means,  and  those  which  he 
has  no  Intention  to  execute,  but  executes  un- 
der the  impression  that  the  Instrument  is  of 
a  different  character  from  what  It  actually 
is,  or,  in  other  words,  executes  the  wrong 
paper.  In  the  latter  case  the  Instrument 
is  absolutely  void,  and  the  law  abov^  stated 
in  relation  to  voidable  Instruments  would, 
in  general,  not  apply."  Again,  the  learned 
author  says  in  section  207:  "A  man  who  is 
dealing  with  another  has  a  right  to  rest  upon 
an  assertion  of  a  fact  made  by  the  latter; 
but  he  has  no  right  to  rely  upon  the  latter's 
opinion,~unless,  indeed,  he  is  an  expert,  In 
which  ease  the  parties  do  not  deal  upon 
equal  terms,  and  the  ordinary  rule  does  not 
apply."  Neither  space  nor  time  will  per- 
mit an  examination  of  the  numerous  au- 
thorities cited  by  these  different  authors.  I 
will  quote  but  two:  In  Redgrave  v.  Hurd, 
20  Ch.  DIv.  1,  the  celebrated  Sir  George 
Jessel,  master  of  the  rolls,  says:  ^'Nothing 
can  be  plainer,  I  take  it,  on  the  authorities 
In  equity,  than  that  the  effect  of  false  repre- 
sentation is  not  got  rid  of  on  the  ground  that 
the  person  to  whom  It  was  made  was  guilty 
of  negligence."  In  Sutton  v.  Morgan,  158 
Pa.  204,  218,  27  Atl.  894,  895,  38  Am.  St 
Rep.  841,  844,  the  court  says:  'It  is  said 
that  Williams  should  have  inquired  for  him- 
self, and  that  his  opportunities  of  obtaining 
Information  were  Just  as  good  as  those  of 
Morgan.     This  may  be.     Prudence  should 
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have  led  him  and  his  'financial  man,'  Sutton, 
to  test  the  truth  of  the  glowing  statements 
made  by  Morgan  and  Gloss,  but  It  did  not 
They  fell  easily  into  the  trap  whloh  was 
set,  with  some  skill  and  some  effrontery, 
for  them;  but  their  neglect  or  want  of  pru- 
dence cannot  Justify  the  falsehood  or  fraud 
of  those  who  practiced  upon  their  credulity. 
The  doctrine  of  contributory  negligence  can- 
not be  invoked  by  the  defendants  to  save 
them  from  liability  for  misleading  their  vic- 
tim. They  must  stand  or  fall  on  the  truth 
and  good  faith  of  the  representations  that 
led  to  the  sale."  This  opinion  is  particular- 
ly striking  on  account  of  its  conclusion. 
While  granting  the  prayer  of  the  plaintiff 
for  the  rescission  of  the  contract,  the  return 
of  the  money  paid,  and  the  cancellation  of 
the  mortgage,  it  concludes  as  follows:  "For 
his  gross  carelessness,  the  plaintiff  ought 
to  lose  his  costs.  No  bill  of  costs  will  be 
taxed  for  the  plaintiff."  There  is  an  essen- 
tial difference  between  actual  misrepresen- 
tation and  the  mere  concealment  of  material 
facts  of  which  both  parties  had  equal  op- 
portunities of  Information;  but  the  latter 
principle  I  am  not  now  discussing.  A  com- 
mon instance  of  correcting  a  written  instru- 
ment which  both  parties  might  have  read  is 
where  a  deed  absolute  In  form  Is  construed 
to  be  a  mortgage.  It  seems  to  me  that 
every  principle  of  equity  that  would  grant 
relief  from  fraud  In  the  treaty  would  ai>- 
ply  with  even  greater  force  to  fraud  in 
the  factum.  Whether  there  was  sufficient 
evidence  of  fraud  In  the  case  at  bar  to  go 
to  the  Jury  is  an  entirely  different  ques- 
tion; but  even  on  that  I  concur  with  the 
court 

CLARK,  J.  (concurring  in  result).  The 
charge  here  is  fraud  in  the  factum,  in  execu- 
tion of  the  deed  after  the  grantor  consented 
to  sign  It,  and  not  In  the  preliminary  repre- 
sentations or  treaty.  The  complaint  alleges 
that  the  plaintiff  agreed  with  one  Freeman, 
agent  of  defendant  to  sell  a  certain  part  of 
the  timber,  whereupon  the  said  agent  of  the 
defendant  company  drew  the  deed,  while  plain- 
tiff went  off  to  get  his  wife;  that  on  his  return 
the  deed  was  already  drawn  up,  but  plaintiff, 
having  left  his  spectacles,  was  unable  to  read 
it;  that  he  asked  Freeman  the  contents  of 
it  and  was  assured  that  it  was  a  conveyance 
only  of  the  specified  timber,  and  plaintiff,  re- 
lying upon  the  truth  of  such  statement  sign- 
ed and  delivered  the  deed;  whereas  the  tim- 
ber actually  conveyed  was  all  the  timber  on 
the  land,  and  the  price  paid  ($25)  was  not 
one-twentieth  in  value  of  the  timber  con- 
veyed. Wherefore  plaintiff  charges  that  the 
execution  ot  the  deed  was  procured  by  fraud, 
and  asks  that  the  deed  be  reformed  so  as  to 
convey  only  the  timber  agreed  to  be  sold,  and 
for  recovery  of  $4(X),  the  value  of  timber  al- 
ready cut  outside  of  the  kind  It  was  agreed 
the  plaintiff  was  to  convey.  The  plaintiff 
introduced  evidence  in  full  support  of  above 
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contention,  and,  as  a  farther  circumstance 
in  corroboration  of  the  charge  of  fraud,  evi- 
dence— which  was  admitted  without  objec- 
tion—that when  he  got  bacl^,  not  having  his 
spectacles,  Freeman  said  to  him:  "Malce 
haste  and  sign  it  It  is  late,  and  I  am  in  a 
great  hurry.  I've  got  to  get  to  Washington 
to-night  This  horse  liasn't  got  sense  enough 
to  stand  still."  The  plaintiff  contends  that 
this,  together  with  the  gross  inadequacy  of 
price,— ^00  for  $25,— and  the  difference  be- 
tween the  deed  as  written  and  as  it  was 
agreed  to  be  written,  and  the  fact  that  Free- 
man told  plaintiff  that  the  deed  was  written 
as  agreed,  and  knew  that  plaintiff  could  not 
read  without  his  glasses,  was  evidence  to 
go  to  the  jury  to  show  imposition  and  fraud 
by  trick  and  device.  As  the  defendant's  ex- 
ception is  for  refusal  to  tell  the  Jury  that 
there  was  no  evidence,  this  evidence  of  the 
plaintiff  must  be  taken  as  true,  and  in  the 
most  favorable  aspect  for  the  plaintiff. 

Taken  as  true,  no  court  of  equity  could 
refuse  the  relief  asked.  The  jury  found  that 
it  was  true.  The  following  issues  were  sub- 
mitted without  objection:  -(1)  Was  the  deed 
from  J.  M.  Cutier  and  wife  to  the  defendant, 
dated  17th  March,  1899,  obtained  by  fraud? 
Ans.  Yes.  (2)  If  so,  what  was  the  value  of 
the  timber?  Ans.  |243,"— the  latter  evident- 
ly meaning,  from  the  complaint  and  judg- 
ment, the  value  of  timber  cut  in  excess  of 
what  was  agreed  to  be  paid.  The  defendant 
asked  the  following  special  instructions, 
which  were  given  with  the  modification  below 
recited:  "(1)  That  if  the  jury  find  from  the 
testimony  that  the  plaintiff  J.  M.  Cutier, 
when  he  executed  the  deed  to  defendant  on 
March  17,  1899,  could  have  read  it,  if  he  had 
so  desired,  and  failed  to  do  so,  then  he  is 
bound  by  it,  and  cannot  be  heard  to  say  that 
a  fraud  was  practiced  upon  him  by  defend- 
ant's agent,  S.  F.  Freeman,  by  inserting  in 
said  deed  more  timber  than  said  Cutier 
thought  was  therein,  and  more  than  said 
Freeman  told  him  was  conveyed  by  it  And 
if  he  could,  by  reasonable  diligence,  have  as- 
certained the  contents  of  said  deed,  it  was 
his  duty  to  do  [so];  and  if  you  find  that  he 
failed  to  do  so,  by  not  reading  it,  you  will 
answer  the  first  issue,  *No.'  (2)  That  from 
all  the  evidence,  if  believed,  the  plaintiff  J. 
M.  Cutier  could  have  read  the  deed  of  March 
17,  1899,  before  signing  it  and  could  have 
ascertained  thereby  what  timber  it  conveyed, 
and  his  failure  to  do  so,  if  he  did  fail,  does 
not  relieve  him  from  the  operation  of  said 
deed,  and  you  will  answer  the  first  issue, 
•No.'  (3)  That  the  deed  of  June  13,  1887, 
conveyed  all  the  timber  on  the  land  describ- 
ed in  the  complaint  down  to  13  inches  on 
the  stump,  to  the  defendant  in  fee  simple, 
and  the  deed  of  March  17,  1899,  by  the  plain- 
tiffs' admission,  conveys  the  timber  on  said 
land  down  to  12  inches,  which  had  grown 
to  that  size  since  June  13,  1887,  and  the  legal 
effect  of  these  deeds  Is  to  convey  all  the  tim- 
ber on  said  land  to  defendant  and  to  give 


defendant  the  right  to  enter  and  cut  and  re- 
move the  same,  and  you  will  answer  the  sec- 
ond issue,  ^Nothing.* "  These  charges  were 
given  with  this  modificaticm  to  each:  "With 
this  modification:  'Unless  you  shall  find 
from  the  evidence  that  the  company,  by  its 
agents,  made  a  false  representation  as  to  the 
contents  of  the  deed,  and  in  reliance  on  this 
statement  or  representation,  the  agent  know- 
ing it  to  be  false,  he  (plaintiff)  signed  the 
deed,  and  was  defrauded  thereby  in  the  re- 
spect complained  of.'  (iTo  this  modification 
the  defendant  excepts.)"  Those  instructions 
were  asked  by  defendant  and  were  the 
strongest  possible  presentation  of  defendant's 
case.  The  modification  was  eminentiy  proper 
to  be  submitted  to  the  Jury,  in  view  of  the 
uncontradicted  evidence  that  plaintiff  could 
not  read  without  his  glasses,  that  Freeman 
was  urging  to  hurry  him  up  and  sign,  that 
his  horse  would  not  stand,  etc.;  the  evidence 
tending  to  show  gross  inadequacy  in  price, 
and  that  the  deed  was  written  differentiy 
from  agreement  and  Freeman's  misr^resen- 
tation  that  it  was  written  as  agreed.  With- 
out holding  it  illegal,  it  is  proper  to  say  that 
for  the  defendant's  agent  who  procured  the 
execution  of  the  deed,  to  take  the  acknowl- 
edgment of  the  grantor  and  the  privy  exam- 
ination of  his  wife,  is  a  practice  to  be  avoid- 
ed, not  followed.  Dellinger  v.  Gillespie;  118 
N.  C.  737,  2M  S.  B.  538,  was  correctly  decided. 
It  holds  that  where  a  grantor  negligentiy 
fails  to  read  a  deed,  no  fraud  or  deceit  be- 
ing shown,  he  cannot  be  allowed  to  contradict 
its  terms  by  parol  evidence,  by  showing  that 
he  intended  something  else.  But  here  the 
very  gravamen  of  the  complaint  is  fraud  in 
the  factum,— the  taking  advantage  of  plain- 
tiff's Inability  to  read,  the  writing  it  differ- 
entiy from  the  way  it  was  agreed  to  be  writ- 
ten, the  urging  plaintiff  to  hurry  up  and  sign 
it  knowing  he  could  not  read  it  without  go- 
ing to  his  house,  a  half  mile  off,  on  foot,  to 
get  his  spectacles.  Whiie  every  presumption 
is  in  favor  of  the  "written  word,"  no  deed  is 
proof  against  fraud.  Whether  this  evidence 
proved  fraud  was  a  matter  which  only  a  jury 
could  pass  upon.  In  submitting  it  to  that 
tribunal,  which  the  constitution  says  is  "one 
of  the  best  securities  of  the  rights  of  the 
people,  and  ought  to  remain  sacred  and  in- 
violable," his  honor  did  only  his  duty.  There 
being  disputed  matters  of  fact  the  plaintiff 
had  an  Inalienable  right  to  have  the  truth  of 
the  evidence  passed  upon  by  a  jury  of  his 
peers.  The  misrepresentations  here  are  not 
as  to  matters  in  the  treaty,  as  to  which  both 
parties  had  equal  opportunity  of  examination, 
but  as  to  the  contents  of  a  deed  drawn  by 
one  of  them,  which  the  other  could  not  read 
without  his  glasses,  and  who,  at  the  same 
time,  urged  him  to  sign  at  once  without  going 
for  his  glasses.  It  was  exactly  as  if  the  same 
advantage  had  been  taken  of  a  blind  man, 
if  plaintiff's  evidence  is  to  be  believed;  and 
whether  it  was  to  be  believed  or  not  no  one 
could  decide  save  a  jury,  to  whom,  there- 
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fore,  th%  court  properly  submitted  it  Juries 
may  sometimes  be  prejudiced,  but,  knowing 
tbat  Judges  are  ''men  of  like  passions,*'  the 
wisdom  of  the  ages  has  pr(^>erly  provided 
that  disputed  facts  shall  be  passed  upon  by 
12  impartial  men  drawn  from  the  body  of 
the  people,  and  at  once  returning  to  them, 
with  unlimited  challenge  for  favor  and  a  rea^ 
sonable  number  of  challenges  without  cause 
assigned.  Besides,  if  the  verdict  shows  bias 
or  mistake,  or  is  upon  insufficient  evidence, 
the  Judge  can  set  it  aside  without  assigning 
cause.  Hardy  v.  Hardy  (at  this  term)  38 
S.  B.  815.  There  is  thus  every  protection. 
But  if  the  Judges  take  to  deciding  the  facts, 
there  is  no  protection  against  bias  or  negli- 
gence or  incompetence,  and  no  power  to  set 
aside  their  verdict  Every  consideration 
therefore  demands  that  the  evidence  should 
be  submitted  to  the  Jury,  unless  it  is  clear 
that  there  is  not  a  scintilla  in  favor  of  him 
upon  whom  rests  the  burden,  and  that  upon 
the  evidence  only  one  conclusion  (and  that 
adverse  to  the  plaintiff)  can  be  drawn.  The 
Judge  below  had  power  to  set  the  verdict 
aside  if  he  doubted  the  sufficiency  of  the  evi- 
dence, and  submit  the  issue  to  another  Jury. 
That  is  the  proper  remedy.  It  is  not  for  this 
court  upon  this  evidence,  to  adjudge  that, 
the  evidence  was  not  sufficient  to  prove 
fraud,  and  thus  deprive  the  plaintiff  alto- 
gether of  a  right  to  trial  by  Jury. 

M0NT60MEBY,  J.  (dissenting).  The 
plaintiff  and  his  wife,  in  1899,  executed  to 
the  defendant  a  deed,  on  the  face  of  which 
there  is  conveyed  all  the  timber  on  the  land 
described  hi  the  deed.  This  action  is  brought 
to  have  the  deed  set  aside  and  declared  void, 
except  as  to  the  growth  of  timber  to  a  cer- 
tain size  since  1887,  on  the  ground  of  fraud, 
and  also  for  the  recovery  of  $4(X),  the  al- 
leged value  of  timber  which  the  defendant  is 
allied  to  have  wrongfully  cut  and  removed 
from  the  land  by  virtue  of  the  provisions  of 
the  deed.  The  fraud  alleged  is  set  out  in 
allegation  8  of  the  complaint  and  is  as  fol- 
lows: *'(3)  That  the  defendant  company,  as 
this  plaintiff  is  informed  and  believes  and 
avers,  claimed  the  right  to  go  upon  said  land 
and  remove  said  timber,  by  virtue  of  a  deed 
executed  to  the  said  defendant  by  J.  M.  Cut- 
ler, registered  in  Book  41,  page  236,  which 
deed  the  plaintiff  alleges  was  obtained  by  the 
defendant  company  by  fraud  in  the  manner 
and  method  as  follows:  The  said  company, 
through  its  agent  S.  F.  Freeman,  on  the  17th 
day  of  March,  1899,  proposed  to  the  said  J. 
M.  Cutler  to  buy  the  timber  on  said  land 
which  had  grown  to  merchantable  size  since 
June,  1887,  and  expressly  stated  that  he  did 
not  want  to  buy  any  other,  and  for  said  tim- 
ber dffered  to  said  J.  M.  Cutler  the  sum  of 
$25,  which  offer  said  Cutler  accepted,  and 
authorized  said  Freeman  to  draw  deed  for 
said  timber,  which  had  grown  up  since  1887, 
as  aforesaid,  and  no  other,  and  left  the  said 
Freeman  alone  to  write  said  deed,  and  on 


his  return  found  the  deed  filled  out  and 
ready  for  signing.  That  the  said  J.  M.  Cut- 
ler was  unable  to  read  the  said  deed  at  that 
time,  and  did  not  read  it  but  asked  the  said 
Freeman  as  to  the  contents  of  it  and  he  (the 
said  Freeman)  expressly  stated  that  the  deed 
conveyed  only  the  timber  that  had  grown  up 
since  1887,  and  did  not  convey  any  other, 
nor  any  rights  to  any  other;  and  the  said 
Freeman  so  read  the  deed  to  said  Cutler, 
from  which  it  appeared  that  no  interest  pass- 
ed except  as  above  stated;  and,  relying  ui>- 
on  that  representation  and  reading  and  state- 
ment of  said  Freeman,  said  Cutler  signed  and 
delivered  said  deed."  The  allegation  of 
fraud  is  both  in  the  factum  and  in  the  in- 
ducement or  treaty.  In  McArthur  v.  John- 
son, 61  N.  C.  817,  93  Am.  Dec.  593,  it  was 
said  by  the  court:  ''Another  instance  [fraud 
in  the  factum]  is  afforded  by  the  case  of  a 
deed  executed  by  a  blind  or  illiterate  per- 
son, where  it  has  been  read  falsely  to  him 
upon  his  request  to  have  it  read."  Upon  the 
trial,  however,  the  plaintiff's  own  testimony 
disproved  the  allegation  of  fraud  in  the  fac^ 
turn,  and  In  the  argument  before  this  court 
the  plaintiff's  counsel  abandoned  that  view 
of  the  case,  and  relied  entirely  upon  fraud 
in  the  treaty.  I  will  now  consider  that  as- 
pect of  the  case. 

The  evidence  of  the  plaintiff  consisted  of 
his  own  testimony  alone,  which  was  as  fol- 
lows: ''The  bargain  between  me  and  Mr. 
Freeman,  the  defendant's  agent  for  the  sale 
of  the  timber  under  the  deed  of  March  17, 
1899,  was  made  at  Horace  Bowen's  store. 
Mr.  Freeman  said  that  the  company  would 
cut  the  timber  I  had  sold  to  it  by  the  deed 
of  June  13,  1887  (which  was  same  sold  in 
last  deed  before  the  time  went  out  on  June 
13,  1899),  and  that  the  company  didn't  want 
any  more  time,  but  that  there  was  a  lot  of 
timber  on  the  land  that  had  grown  up  over 
thirteen  inches  at  stump  since  that  deed  was 
executed;  that  they  could  not  cut  under  that 
deed;  and  that  the  compauy  wanted  to  buy 
the  growth  that  had  grown  up  since  June 
13.  1887.  I  thought  they  would  break  it  to 
pieces  in  cutting  the  other,  so  I  agreed  to  seD 
it  I  told  him  I  would  not  sell  him  any 
more  time  on  the  other  timber,  because  he 
wouldn't  offer  me  as  much  as  he  was  offering 
others  in  the  neighborhood.  He  said,  all 
right;  he  didn't  want  anything  but  the 
growth,  as  he  already  had  the  balance. 
When  we  bargained,  I  went  home  to  get  my 
wife  to  sign  the  deed.  It  was  about  one- 
half  or  three-fourths  of  a  mile.  He  went 
along  with  me  to  where  a  log  was  across 
the  path,  where  he  could  not  pass.  He  was 
in  buggy.  I  walked.  I  left  him  at  log  to 
write  the  deed,  while  I  went  to  house  for 
my  wife.  When  I  got  back  he  had  the  deed 
written.  It  was  late  in  the  evening;  sun 
about  an  hour  high.  His  horse  was  so  rest- 
less he  wouldn't  be  still  a  minute.  He  said 
to  me,  'Make  haste  and  sign  it  It  is  late, 
and  I  am  in  a  great  hurry,    rve  got  to  go  to 
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Washington  to-night  This  horse  hasn't  got 
sense  enough  to  stand  stilL'  My  son  was  off 
some  distance  cutting  wood.  He  handed  me 
the  deed  to  sign,  and  asked  me  if  I  wanted 
to  read  it  I  told  him  that,  iX  it  was  like  the 
bargain  we  made,  it  was  all  right  He  said 
it  Is  Just  as  the  bargain  was.  'I  will  have 
all  the  timber  cut  off  by  June,  and  before.' 
I  thought  he  was  telling  me  the  truth,  and 
I  trusted  to  his  honesty.  He  paid  me  only . 
$25  for  the  timber,  passed  in  this  deed,  and 
didn't  read  it  I  cannot  read  good.  I  didn't 
have  my  glasses,  and  when  I  tried  to  read 
without  them  the  lines  run  together.  I  can 
read  print  better  than  writing.  The  timber 
is  described  in  the  printed  part  of  the  deed. 
I  can  read  the  words  of  the  printed  part  of 
the  deed  as  the  counsel  moves  his  pencil  to 
them,  but  the  lines  at  once  run  together 
when  he  stops.  (Counsel  here  took  the  deed, 
pointing  with  his  pencil  to  portions  of  it  and 
witness'  statements  were  in  reference  to  the 
principal  portions  of  the  paper.)  Freeman 
was  notary,  and  took  my  acknowledgment 
and  examination  of  wife.  I  thought  when 
I  signed  deed,  It  did  not  convey  all  my 
timber,  and  was  misled  and  Induced  to  sign 
it  by  the  statement  of  Freeman  that  it  was 
as  we  bargained."  Freeman,  as  a  witness 
for  the  defendant,  testified  that  the  deed  was 
drawn  according  to  the  agreement;  and  Jor- 
.dan,  another  witness  for  the  defendant  said 
that  the  plaintiff  told  him  that  "Freeman  of- 
fered to  read  the  deed,  or  to  let  him  (plain- 
tiff) read  it:  that  he  did  neither,  and  did 
not  know  its  contents."  But  the  evidence  of 
the  defendant  is  of  no  consequence  in  this 
appeal,  and  is  only  referred  to  in  fairness  to 
the  defendant  The  admission  of  the  plain- 
tiff's evidence  in  reference  to  the  treaty  lead- 
ing up  to  the  sale,  in  plain  contradiction  of 
the  terms  of  the  deed,  and  the  further  ad- 
mission of  the  plaintiff's  evidence  that  he 
was  induced  to  sign  the  deed  upon  the  state- 
ment and  representation  of  Freeman  that 
only  the  growth  of  timber  since  1887  was 
conveyed  in  the  deed,  and  the  charge  of  his 
honor  upon  that  evidence,  are  before  us  for 
consideration. 

The  transaction  was  between  parties  who 
were  dealing  as  strangers;  there  being  no 
relation  of  confidence  between  them.  The 
deed  was  drawn  by  the  grantee's  agent,  and 
handed  to  the  grantor  for  his  signature  and 
that  of  his  wife.  The  grantors,  the  plaintiff 
and  his  wife,  could  both  read  and  write,  and 
they  signed  the  deed  without  reading  it,  or 
without  asking  tliat  it  be  read  to  them.  If 
a  fraud  was  perpetrated  by  Freeman,  the 
agent  of  the  defendant  as  is  alleged  in  the 
?ompIalnt  the  plaintiff  cannot  have  relief, 
because  his  execution  of  the  deed  under  the 
facts  of  this  case  was  negligence  on  his  part 
Dellinger  v.  Gillespie.  118  N.  C.  737.  24  S. 
B.  538.  He  should  have  read  the  deed,  or 
have  had  Freeman  to  do  so.  The  deed  was 
before  him,  he  had  every  opportunity  to  read 
It  and  there  was  not  only  no  trick  or  device 


practiced  on  him  to  procure  his  signature, 
but  there  was  none  charged  in  the  complaint 
The  plaintiff  himself  testified:  **!  thought 
when  I  signed  the  deed,  it  did  not  convey 
all  my  timber,  and  was  misled  and  Induced 
to  sign  it  by  the  statement  of  Freeman  that 
it  was  as  we  bargained."  By  his  own  evi* 
dence,  the  plaintiff  executed  this  deed,  rely- 
ing as  to  its  contents  upon  the  statement 
made  by  one  with  whom  he  was  dealing  as 
a  stranger,  and  not  as  with  one  In  whose 
statements  he  had  in  law  the  right  to  confide. 
If  the  plaintiff  has  been  cheated,  it  was  his 
own  fault;  and  the  fraud,  if  there  has  been 
fraud,  was  perpetrated  successfully  through 
the  plaintiff's  own  negligence  in  falling  to 
read  the  deed. 

It  was  argued  here  by  the  plaintiff's  coun- 
sel that  the  request  made  by  Freeman  to  the 
plaintiff,  when  he  handed  him  the  deed: 
"Make  haste  and  sign  it  It  is  late  and  1 
am  in  a  great  hurry.  I  have  got  to  go  to 
Washington  to-night  This  horse  has  not 
got  sense  enough  to  stand  still."— was  some 
evidence  tending  to  prove  a  trick  or  con- 
trivance on  the  part  of  Freeman  to  procure 
the  plaintiff's  signature  to  the  deed  without 
reading  it  In  my  opinion.  It  was  not  sufil- 
dent  to  be  submitted  to  the  Jury  as  evi- 
dence; and  certainly,  from  the  plaintiff's 
own  testimony,  it  made  no  impression  upon 
him,  for  in  his  complaint  he  does  not  set  up 
that  matter  as  a  trick  or  device  to  get  his 
signature  to  the  deed,  or  any  other  trick  or 
device,  as  we  have  already  seen.  I  think 
there  was  error. 


(128  N.  C.  4S8> 

VAXDERBILT  v.  BROWN  et  al. 

(Supreme  Court  of  North  OaroliQa.    June  0, 

1901.) 

EJECTMENT  —  PARTITION  —  COMMISSIONERS  — 
POWERS— UNAUTHORIZED  SALE— CONFIRMA- 
TION—EVIDENCE— BOND  TO  MAKE  TITLE— 
PROCEDURE-CO-TENANTS-MARRIBD  WOMEN 
—INSTRUCTIONS. 

1.  Where  a  decree  of  sale  for  partition  was 
made,  and  four  commissioners  appointed  to 
make  the  sale,  but  no  further  action  was  ever 
taken  by  the  court,  a  deed  by  one  of  the  com- 
missioners, never  reported  to  or  confirmed  by 
the  court,  conveyed  no  title. 

2.  Where  plaintiff  in  ejectment  introduced  an 
admittedly  worthless  bond  to  make  title  to  de- 
fendant's grantor  for  the  purpose  of  showing 
that  defendant  claimed  thereunder,  and  so  cast- 
ing on  him  the  burden  of  proving  some  better 
title,  plaintiff  did  not  thereby  admit  the  valid- 
ity of  such  bond. 

3.  Where  plaintiff  in  ejectment  claimed  title 
under  conveyances  from  several  heirs,  one  of 
whom,  as  one  of  several  commissioners  to  make 
partition,  had  previously  given  bond  to  make 
conveyance  to  defendant's  grantors,  without  re- 
port to  or  confirmation  by  the  court,  such  bond 
did  not  show  even  color  of  title  in  defendant's 
grantors,  and  hence,  though  they  held  posses- 
sion thereunder,  plaintiff  was  not  thereby  es- 
topped from  asserting  the  title  derived  from 
the  heir  who  had  given  the  bond. 

4.  Under  the  North  Carolina  practice  of  snb- 
mittlng  a  case  on  special  Issues  only,  a  general 
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charge  that  the  plaintiff  ^'cannot  recorer"  wa« 
properly  refused. 

6.  That  defendant  in  ejectment  owns  an  in- 
terest in  the  land  does  not  bar  plaintiffs  recov- 
ery, since  plaintiff  may  be  entitled  to  be  let  into 
possession  as  co-tenant. 

6.  An  instruction  that,  if  there  was  an  agree- 
ment between  heirs  and  commissioners  ap- 
pointed to  make  partition,  authorizing  any  one 
of  the  commissioners  to  sell  the  land  separate- 
ly, all  the  heirs  would  be  estopped  to  deny  the 
legality  of  a  sale  by  only  one  commissioner, 
was  properly  refused  when  it  appeared  that 
some  of  the  heirs  were  married  women. 

7.  Where  part  vt  a  requested  instruction  ia 
erroneous,  it  may  be  properly  refused. 

Appeal  from  superior  court,  Transylvania 
county;   Allen,  Judge. 

Ejectment  by  G.  W.  Vanderbllt  against  G. 
W.  Brown  and  others.  From  a  judgment  in 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Geo.  A.  Shuford,  for  app^ants.  Merrl- 
mon  &  Merrlmon,  for  appellee. 

OIiARK,  J.  The  exceptions  by  defendants 
to  the  introduction  of  deeds  are  without  mer* 
it,  and  it  is  imnecessary  to  discuss  them. 
The  appellee  says  in  his  brief,  '*When  plain- 
tiff rested  his  ease,  defendants  made  the 
usual  motion  to  nonsuit,  and  the  court  made 
the  usual  ruling  upon  it,  and  diei^endants 
made  the  usual  exception."  The  plaintiff 
made  out  a  prima  facie  case  upon  the  record 
as  usual,  and  the  motion  was  properly  re- 
fused. The  issues  submitted  were  the  usual 
ones  in  ejectment,  and  enabled  the  defend- 
ants to  present  every  phase  of  the  contro- 
Tersy.  It  was  not,  therefore,  error  to  refuse 
the  Issues  tendered  by  defendants.  Pretz- 
felder  v.  Insurance  Oo.,  123  N.  0.  164,  31  S. 
E.  470;  Kendrick  v.  Insurance  Co.,  124  N. 
C.  315,  82  S.  B.  728;  Bradley  v.  Railway 
Ck>.,  126  N.  C.  735,  36  8.  E.  181. 

The  plaintiff  claims  under  conveyances, 
mesne  or  direct,  from  each  of  the  heirs  at 
law  of  George  W.  Candler,  conveying  their 
respective  interests.  It  was  in  evidence  that 
in  1867  the  heirs  of  Candler  filed  a  petition 
for  sale  for  partition,  and  a  decree  of  sale 
was  made  appointing  four  commissioners, 
but  no  further  action  thereon  was  had  in 
court.  In  1875  one  of  the  commissioners— 
^.  J.  Candler— made  a  sale  of  the  land  in 
dispute  to  Lyda  and  Rabb,  giving  bond  to 
make  title.  Rabb  assigned  to  another  Lyda. 
Both  Lydas  having  died,  in  1802  said  T.  J. 
Candler,  "as  commissioner,"  executed  a  deed 
to  their  heirs  at  law.  The  bond  to  make 
title  by  one  commissioner,  and  the  deed  by 
him  in  1892,  were  executed  without  authority 
of  law,  and  were  of  no  legal  effect.  On  its 
ftice*  in  fact,  the  deed  imports  to  convey 
only  the  interest  of  the  grantor  ''as  com- 
missioner," and  not  the  land  Itself,  nor  his 
interest  therein.  Even  if  such  deed  were 
color  of  title,  there  could  be  no  possession 
under  it  till  its  date,  April  12,  1892;  and  this 
action  was  begun  August  26,  1896.  The  de- 
feodants  acqtdred  no  rights  by  either  paper* 


nor  by  the  alleged  sale.  In  Attorney  Gen- 
eral V.  Roanoke  Nav.  Co.,  86  N.  C.  411,  it  is 
said:  "The  doctrine  has  been  settled  in  this 
state  that  the  bidder  at  a  judicial  sale 
•  •  ♦  acquired  no  right  before  the  con- 
firmation of  the  report  of  the  commissioner 
who  made  the  sale  under  the  order  of  the 
court"  In  re  Dickerson,  111  N.  C.  114,  15 
8.  B.  1027,  holds:  "The  sale,  then,  not  hav* 
ing  been  confirmed,  the  commissioner's  deed 
has  not  yet  devested  the  title  out  of  the 
petitioner.  ♦  ♦  •  While  a  formal  direc- 
tion to  make  title  is  not  always  necessary, 
a  confirmation  of  the  sale  cannot  be  dispens- 
ed with."  If  this  is  true  when  a  sole  com- 
missioner, or  a  majority  of  them,  act,  a  for- 
tiori it  is  true  when  such  act  is  that  of  only 
one  commissioner  out  of  four.  Here  th^e 
was  no  report  of  sale,  no  confirmation,  and 
no  order  of  court  of  any  kind,  subsequent  to 
the  order  appointing  four  commissioners. 
The  action  of  one  commissioner  was  not  an 
obedience  to  the  decree  directing  sale  by  fotur 
commissioners.  The  purchasers  were  bound 
to  take  notice  of  that  fact.  At  the  utmost 
it  was  a  bond  for  title  for  T.  J.  Candler's 
interest  in  1875,  and  his  conveyance  to  Lusk 
in  1879  conveyed  the  title  to  another.  The 
plaintiff  introduced  the  bond  to  make  title 
and  the  deed  executed  by  T.  J.  Candler  as 
commissioner  to  show  that  the  defendants 
claimed  title  under  the  same  source*  and  to 
throw  upon  them  the  burden  of  showing  that 
they  had  acquired  any  other  title. 

The  defendants  asked  11  prayers  for  in- 
struction, all  of  which  were  refused  by  the 
court,  and  the  defendants  excepted.  The 
plaintiff  having  Introduced  the  above  bond 
to  make  title  tP  show  that  the  defendants 
claim  under  the  same  source  of  title,  the 
first  prayer  was  to  Instruct  the  jury  that  the 
plaintiff  is  hound  by  it  himself.  That  is,  if 
we  comprehend  aright,  that,  when  a  paper 
writing  is  introduced  by  plaintiff  for  such 
purpose,  he  thereby  admits  its  validity.  We 
do  not  so  understand  the  law.  There  was 
evidence  that  the  plaintiff  had  also  taken  a 
conveyance  of  one-half  Interest  claimed  un- 
der the  university.  The  second  and  third 
prayers  were  for  an  instruction  that,  in  any 
event,  the  defendants  were  not  estopped  as 
to  that  half,  and  that  the  plaintiff  is  estop- 
ped to  deny  that  the  university  owned  that 
half.  The  purchase  by  plaintiff  of  the  out- 
standing claim  of  the  university  can  have 
neither  of  these  results.  The  fourth  prayer 
is  that,  as  plaintiff  claimed  under  deeds  from 
the  heirs  of  Candler,  made  at  a  time  when 
Lyda  and  Rabb  were  in  possession  under  a 
bond  to  make  title  from  T.  J.  Candler,  the 
plaintiff  is  estopped  as  to  the  interest  derived 
by  plaintiff  by  mesne  conveyance  from  T. 
J.  Candler.  But  no  adverse  possession  is 
shown  in  Lyda  or  Rabb*s  assignee  till  1892, 
and  the  mere  bond  to  make  title  from  one 
commissioner,  and  without  order  of  court, 
conferred  no  title  upon  them.  The  fifth  pray- 
er was  that,  if  the  Jury  find  that  the  de- 
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fendants  own  any  interest,  the  "plaintiff  can- 
not recover/'  for  the  possession  of  a  co-ten- 
ant is  not  unlawful.  The  prayer  "cannot 
recover"  la  not  applicable  to  our  system  of 
submitting  a  case  upon  issues.  Witsell  v. 
RaUway  Co.,  120  N.  O.  557,  27  S.  B.  125; 
BoUoms  y.  Railroad  Co.,  109  N.  G.  72,  13 
S.  E.  738.  Besides,  if  the  defendants  were 
co-tenants,  that  would  not  defeat  a  recovery, 
but  merely  affect  the  form  of  the  judgment 
which  would  let  the  plaintiff  into  possession 
with  defendants.  The  sixth  prayer  was  to 
like  purport  with  the  first.— that,  to  estop  the 
defendants,  the  bond  to  Lyda  and  Rabb  must 
be  valid.  But  it  was  only  offered  to  show 
that  the  defendants  claimed  under  it,  and 
thus  place  upon  them  the  burden  of  showing 
any  other  title.  The  seventh  prayer  is  based 
on  the  assumption  that  Lyda  and  Rabb  en- 
tered into  possession  under  the  bond  for  title 
from  T.  J.  Candler,  but  there  is  no  evidence 
to  that  effect  The  eighth  prayer  is  that,  if 
there  was  an  agreement  between  the  com- 
missioners, acquiesced  in  by  the  heirs  at  law 
of  G.  W.  Candler,  that  each  commissioner 
could  sell  the  land  separately,  then  the  sale 
and  bond  to  malse  title  to  Lyda  and  Rabb 
by  T.  J.  Candler  would  be  an  equitable  es- 
toppel upon  all  the  heirs  at  law.  As  several 
of  the  heirs  at  law  were  married  women,  the 
prayer  was  properly  refused  as  asked,  and, 
being  faulty  in  part,  it  was  unnecessary  for 
the  Judge  to  dissect  it  and  say  what  part, 
if  any,  was  correct  State  v.  Neal,  120  N. 
C.  613,  27  S.  B.  81;  Hampton  v.  Railroad 
Co.,  120  N.  C.  534,  27  S.  E.  96,  35  L.  R.  A. 
808.  The  ninth  prayer  was  properly  refused, 
for,  though  McNamee  is  admitted  to  have 
been  the  agent  of  plaintiff,  the  information 
given  him  was  not  sufficient  to  have  the 
legal  effect  claimed  in  the  prayer.  The  tenth 
prayer  was  properly  refTLsed,  for  the  evi- 
dence negatives  any  adverse  possession  prior 
to  1892.  The  eleventh  general  prayer— that 
upon  the  evidence  the  plaintiff  "cannot  re- 
cover"--was  properly  refused,  and  the  in- 
struction to  the  jury,  excepted  to  by  defend- 
ants, that  if  they  believed  the  evidence,  to 
answer  the  first  two  issues  "Yes,"  and  the 
third  issue  "One  penny,"  was  correct  Af- 
firmed. 

DOUGLAS,  J.  (concurring).  While  con- 
curring in  the  judgment  of  the  court,  and 
substantially  in  its  opinion,  I  doubt  whether 
a  plaintiff  can,  in  an  action  of  ejectment 
set  up  a  worthless  bond  for  title  purporting 
to  have  been  made  to  some  one  under  whom 
the  defendant  is  supposed  to  claim,  and  thus 
shift  the  burden  on  the  defendant  of  prov- 
ing his  title.  It  is  not  even  color  of  title 
for  the  defendant  and  is  not  Inconsistent 
with  a  better  title  from  a  different  source. 
If  the  defendant  admits  that  be  holds  under 
the  bond,  of  course  he  must  abide  by  its 
legal  effect;  but,  if  he  repudiates  it  the 
burden  should  remain  upon  the  plaintiff.  It 
la  a  well-settled  principle  that  a  plaintiff  In 


ejectment  must  recover  upon  the  strength 
of  his  own  title,  and  not  upon  the  weaknesa 
of  the  title  of  the  party  In  possessloii* 


(128  N.  C.  508) 
BRINKLBY  t.  BRINKLBY  et  aL 

(Supreme  Court  of  North  Carolina.    June  5, 

IdOL) 

FRAUDULENT  CONVBYANCSUPROMISB  IN  CON- 
SIDERATION OF  MARRIAGE— MARI- 
TAL  RIGHTS. 
Where  defendant  agreed  to  deed  land  to 

Elaintiff  if  she  would  marry  him,  and  after 
er  promise  to  do  so,  but  before  marriage,  con- 
veyed the  laud,  without  coasideration,  to  his 
children  by  a  former  wife,  such  conveyance, 
though  recorded  before  tne  marriage,  was 
fraudulent  and  void  as  against  a  deed  to  plain- 
tiff, made  16  years  subsequently. 

CSarlc,  J.,  dissenting. 

Appeal  from  superior  court  Washington 
county;   McNeill,  Judge. 

Action  by  Ellen  J.  Brinkley  against  Joseph 
H.  Brinkley  and  others.  From  a  judgment 
in  favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

W.  M.  Bond,  for  appellant  A.  O.  Gaylord, 
for  appellees. 

COOK,.  J.  Upon  the  trial  in  the  superior 
court  judgment  as  In  case  of  nonsuit  was 
rendered  against  the  plaintiff  upon  motion  of 
defendants,  under  chapter  109,  Acts  18d7,  as 
amended  by  chapter  131,  Acts  1899,  and  plain- 
tiff excepted  and  appealed. 

The  plaintiff  contends  that  by  reason  of 
the  promise  of  Joseph  H.  Brinkley  to  con- 
vey to  her  the  interest  in  the  land  as  stated, 
she  became  a  creditor  of  his,  and  that  the 
voluntary  deed  executed  by  Joseph  H.  Brink- 
ley  to  his  minor  children  (all  of  whom  are 
now  defendants,  except  one)  after  a  contract 
of  marriage  had  been  entered  into  between 
herself  and  said  Joseph  H.  Brinkley,  and 
without  her  knowledge  and  consent  was  a 
fraud  upon  her  marital  and  contract  rights, 
and  void  as  to  her;  and  that  she  Is  entitled 
to  recover  the  Interest  in  the  land  conveyed 
to  her  by  reason  of  the  deed  executed  to  her 
in  April,  1900,  pursuant  to  the  promise  made 
her  by  said  Joseph  when  she  consented  to 
marry  him  in  June,  1884.  The  defendants 
(other  than  Joseph  H.  Brinkley)  claim  title 
under  the  voluntary  deed  executed  to  them  in 
July,  1884,  and,  while  denying  the  parol 
promise  alleged  by  the  plaintiff,  contend  that 
it  was  void  under  the  statute  of  frauds;  that 
the  deed  executed  to  the  plaintiff  in  April, 
1900,  conveyed  no  interest  to  her,  was  volun- 
tary, and  without  valuable  consideration;  that 
she  had  actual  knowledge  at  the  time  and 
long  before  its  execution,  and  insist  that  she 
has  no  title  to  the  land,  and  Is  not  entitled 
to  recover.  It  appears  from  the  case  on  ap- 
peal that  defendants  introduced  evidence  con- 
tradicting the  plaintiff's,  but  none  appears 
in  the  record;  and,  the  motion  of  defendants 
having  been  made  *^pon  the  whole  of  the 
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testUnonyt"  the  case  must  be  considered  by 
this  court  only  npon  that  which  appears  in 
the  record,  which,  for  the  sake  of  the  motion, 
must  be  accepted  as  tnie. 

While  the  contention  of  the  plaintiff  as  to 
being  a  creditor  of  Joseph  H.  Brinkley  by 
reason  of  the  parol  promise  to  convey  the 
land  is  without  merit,  yet  her  contention  that 
the  voluntary  conveyance  of  the  land  to  his 
children  was  a  fraud  upon  her  marital  rights 
presents  a  very  serious  question.  The  con- 
tract of  marriage  entered  into  between  the 
plaintiff  and  Joseph  H.  Brinkley  in  June, 
1884,  was  based  upon  a  valuable  considera- 
tion. She  had  not  only  a  right  to  expect 
the  benefits  to  be  derived  from  the  marriage 
in  her  suitor's  property  to  be  cast  upon  her 
by  operation  of  the  law,  but  also  had  his 
express  verbal  promise  to  convey  to  her  one- 
half  undivided  interest  in  his  tract  of  land 
(which  was  substantially  all  the  property  that 
he  then  owned)  immediately  after  their  mar- 
riage. Relying  upon  these  rights  and  his 
promise,  and  after  many  years  sharing  with 
him  the  toils  of  life,  nurturing,  caring  for, 
and  raising  his  minor  children  by  his  former 
wife,  bearing  children  to  him,  and  being  a 
true  and  faithful  wife,  she  suddenly  finds 
herself,  her  husband,  and  several  children  of 
tender  age  ousted  of  her  home,  to  which  she 
was  carried  when  a  bride,  and  then  informed 
that  her  marital  rights  and  contracts  had 
been  supplanted  by  a  voluntary  deed,  exe- 
cuted by  a  man  whom  she  had  consented  to 
and  had  married;  and  that  his  promise,  not 
being  in  writing,  was  void,  and  of  no  effect 
But  his  parol  promise  to  convey  land  was 
not  void,  only  voidable;  and  between  the 
parties  could  have  been  enforced,  unless  the 
statute  of  frauds  were  pleaded  (Hemmlngs 
V.  Doss,  125  N.  G.  400,  34  S.  E.  511;  Wil- 
liams V.  Lumber  Co.,  118  N.  G.  928,  24  S.  B. 
800;  Loughran  v.  Giles,  110  N.  G.  423,  14 
S.  B.  966),  which  cannot  be  material  in  this 
action,  since  the  deed  was,  before  the  institu- 
tion of  this  action,  duly  executed,  with  full 
recitals  of  the  original  promise;  that  statute 
applying  to  executory,  and  not  to  executed, 
contracts  (Hall  v.  Fisher,  126  N.  G.  205,  35 
S.  E.  425;  McManus  v.  Tarleton,  126  N.  G. 
790,  36  S.  E.  338;  Ghoat  v.  Wright,  13  N.  G. 
280);  and,  while  it  has  the  effect  of  a  post- 
nuptial settlement,  yet  it  is  valid,  except  as  to 
creditors  and  purchasers  for  value,  and  with- 
out notice  (Rodg.  Dom.  Rel.  9  255,  p.  217). 
The  defendants  (other  than  Joseph)  claim 
title  by  reason  of  this  voluntary  deed,  execut- 
ed to  them  by  their  father  after  he  had  in- 
duced the  plaintiff  to  consent  to  become  his 
wife,  and  without  her  knowledge  or  consent. 
For  what  purpose  was  this  deed  then  exe- 
cuted? If  for  the  love  and  affection  he  had 
for  his  children,  why  did  he  wait  until  after 
the  courtship  and  engagement?  Why  did  he 
hold  it  as  a  basis  of  credit  and,  after  secur- 
taig  a  promise  for  his  prize,  place  it  as  he 
thought  beyond  the  reach  of  the  woman 
whoae  consent  he  had  obtained  to  share  with 


him  the  vicissitudes  of  life  for  weal  or  for 
woe?  If  he  had  changed  his  mind,  and  con- 
cluded not  to  convey  to  her  the  interest  in 
the  land,  as  he  had  promised  her  to  do,  then 
why  did  he  not  so  inform  her,  to  the  end  that 
she  might  exercise  the  privilege  of  changing 
her  mind  as  to  the  marriage?  He  admits 
in  his  answer  (which  was  put  in  evidence) 
the  agreement  as  stated  in  the  complaint  to 
be  true.  It  is  admitted  for  the  sake  of  the 
motion,  by  defendants,  that  the  plaintiff  did 
not  know  of  the  voluntary  deed  until  many 
years  after  the  marriage;  that  it  was  exe- 
cuted without  her  knowledge  or  consent. 
While  it  is  true  that  a  man  or  woman,  be- 
fore marriage,  is  at  liberty  to  dispose  of  his 
or  her  property  at  will  and  pleasure,  yet  it 
must  not  be  done  with  an  improper  motive. 
If  it  be'  done  to  deceive  the  persop  who  is 
then  in  treaty  of  marriage,  it  is  a  fraud. 
The  courts  have  uniformly  held  that  a  volun- 
tary deed,  made  by  a  woman  in  contemplation 
of  marriage,  afterwards  consummated,  and 
without  the  existence  of  the  deed  being  made 
known  to  the  intended  husband,  Is  in  law  a 
fraud  upon  him.  Strong  v.  Menzies,  41  N.  G. 
544;  Baker  v.  Jordan,  73  N.  G.  145;  1  Rop. 
Husb.  &  Wife,  pp.  163,  164;  Poston  v.  Gilles- 
pie, 58  N.  G.  258,  75  Am.  Dec.  427.  Then 
why  should  not  the  same  rule  apply  to  the 
intended  husband,  who  gave  to  his  children 
his  property  without  the  knowledge  or  con- 
sent of  his  fiancte?  She,  under  our  laws, 
acquires  valuable  interests  and  rights  in  his 
property.  While,  on  the  one  hand,  the  hus- 
band, in  addition  to  the  personal  services  and 
earnings  of  the  wife,  acquires  the  right  of  a 
curtesy  estate,  absolutely  owns  all  of  the 
personalty  in  case  of  intestacy,  etc.,  on  the 
other  hand  th^  wife  obtains  a  security  in  re- 
spect to  her  future  support  and  has  the 
rights  of  dower,  homestead,  year's  support 
at  the  death  of  the  husband  (which  cannot  be 
defeated  by  his  will  or  creditors),  a  distribu- 
tive share  of  his  personalty,  etc.  Schouler, 
Dom.  Rel.  (3d  Ed.)  S  181.  Nor  can  the  con- 
structive notice  of  registration  avail  the  de- 
fendants. In  the  case  of  Spencer  v.  Spencer, 
56  N.  G.  404,  in  which  case  the  intended 
wife  had,  previously  to  marriage  and  after 
engagement  made  a  voluntary  deed  to  her 
property,  it  is  held:  "But  if.  after  the  court- 
ship begins,  the  court  of  equity  recognizes  an 
inchoate  right  in  the  intended  husband  at 
all,  it  follows  that  it  cannot  be  disposed  of  by 
the  intended  wife  without  his  direct  knowl- 
edge and  acquiescence.  In  a  case  like  the 
present  there  is  no  place  for  a  constructive 
notice.  That  is  always  resorted  to  for  the 
purpose  of  preventing  the  person  who  has 
it  from  doing  an  act  to  the  injury  of  another. 
Here  the  husband  can  injure  no  other  person. 
He  has  rights  which  the  rule  protects  by 
preventing  another  person  from  injuring 
him."  In  Taylor  ▼.  Rickman,  45  N.  G.  278, 
the  husband  actually  signed  the  contract  but 
it  was  avoided  upon  the  ground  of  surprise, 
because  the  paper  was  presented  to  him  after 
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the  parties  had  met  together  for  the  purpose 
of  being  married.  And  In  Poston  v.  GlUesple, 
supra.  It  was  held  that,  after  the  contract  of 
marriage  Is  made,  neither  can  give  away  his 
or  her  property  without  the  consent  of  the 
other,  and  notice  before  the  marriage  of  such 
a  gift  does  not  hinder  the  party  injured  from 
insisting  upon  its  InTalldity.  True  It  is,  from 
the  testimony  in  the  case,  that  the  defend- 
ants were  minors,  and  innocent;  but  that 
cannot  avail  them  now.  'Tiiough  not  a  party 
to  any  imposition,  whoever  receives  anything 
by  means  of  it  must  take  It  tainted  with  the 
imposition.  •  •  •  LfCt  the  hand  receiving 
it  be  ever  so  chaste,  yet  if  it  comes  through 
a  polluted  channel,  the  obligation  of  restitu- 
tion will  follow  it"  Tisdale  v.  Bailey,  41 
N.  0.  858.  Upon  all  the  evidence  submitted, 
it  is  clear  to  the  court  that  the  execution  of 
the  deed  under  which  the  defendants  (other 
than  Joseph)  claim  was  fraudulent  and  void 
as  to  the  plaintiff's  marital  rights,  and  there 
is  error. 

FURCHES,  O.  J.  (concurring  in  the  opin- 
ion of  Justice  CX)OK).  I  state  the  following 
reasons  for  my  concurrence: 

If  the  i^aintlff  is  entitled  to  recover,  it  is 
by  reason  of  the  fraud  committed  upon  her 
marital  rights.  The  statute  of  frauds  has 
nothing  to  do  with  the  case,  for  the  reason 
that  the  deed  has  been  executed,  and  the 
statute  of  frauds  does  not  apply  to  executed 
contracts.  Hall  v.  Fisher,  and  other  cases 
cited  in  the  opinion.  Nor  does  the  statute 
of  frauds  prevent  a  party  from  carrying  out 
his  contract  unless  it  affects  creditors  or 
purchasers  for  a  full  price,  and  without  no- 
tice. Triplett  V.  Witherspoon,  70  N.  C.  580. 
In  this  case  there  are  no  cr^ltors  of  the 
grantor,  unless  the  plaintiff  be  treated  as 
such;  and  the  defendant  children  are  not 
purchasers  for  a  full  price.  Indeed,  it  ap- 
pears ttiat  they  paid  nothing  for  their  deed. 
If  the  plaintiff  was  not  strictly  a  creditor, 
her  daim  was  in  tbe  nature  of  that  of  a 
creditor.  After  her  contract  with  the  gran- 
tor (J.  H.  Brinkley)  in  June,  1884,  it  was  a 
fraud  upon  her  marital  rights  for  her  in- 
tended husband  to  give  away  his  property; 
and  in  this  case  It  seems  to  have  been  all 
the  property  he  had.  In  Poston  v.  Oillespie, 
68  N.  O.  26a  76  Am.  Dec.  427,  it  is  said: 
*' After  the  courtship  or  negotiations  about 
and  concerning  the  marriage  are  concluded, 
and  the  parties  bind  themselves  by  a  con- 
tract to  marry,  neither  can  give  away  his  or 
her  property  without  the  consent  of  the 
other;  and  the  matter  does  not  then  rest 
upon  a  mere  question  of  deceit  which  may  be 
repelled  by  proof  of  notice,  but  Involves  a 
question  of  fraud  on  a  right  vested  by  force 
of  a  contract,  for  a  breach  of  which  an  ac- 
tion will  lie  at  law."  So,  if  this  case  states 
the  law,  the  action  is  given  to  either  party. 
It  rests  on  contract  and  vested  rights,  and 
is  not  to  be  defeated  by  notice.  If  this  be 
the  law,  it  is  claimed  that  plaintiff's  right  of 


action  was  not  defeated  by  the  registration 
of  defendant's  deed,  and  that  contention  of 
defendants  must  falL  But  defendants  daim 
that  since  the  constitution  of  1868  the  wife 
has  no  marital  rights  except  the  inchoate 
right  of  dower,  which  is  not  due  until  his 
death;  and  that  the  husband  has  no  marital 
rights  in  the  wife's  estate.  If  these  con- 
tentions are  true,  there  ceases  to  be  such  a 
thing  as  fraud  on  marital  rights  in  North 
Carolina.  While  the  husband  may  not  have 
the  same  rights  over  the  estate  of  the  wife 
that  he  had  before  tbe  constitution  of  1868,  1 
do  not  admit  that  the  wife  has  not  now  the 
same  rights  in  her  husband's  estate  that  she 
had  before  the  constitution  of  1868,  and  the 
same  she  had  in  1859,  when  the  case  of 
Poston  V.  Gillespie  was  decided  by  this  court 
in  which  case  it  is  held  ''that  after  the  en- 
gagement to  marry,  neither  party  has  the 
right  to  give  away  his  or  her  property." 
But  this  very  question,'-fraud  on  marital 
rights, — since  the  constitution  of  1868,  has 
been  before  the  court  and  it  was  held  that 
the  constitution  of  1868  worked  no  such 
wonders,  and  that  the  doctrine  of  fraud  up- 
on marital  rights  still  exists  in  North  Caro- 
lina. Baker  v.  Jordan,  73  N.  C.  146.  Upon 
these  authorities  I  must  hold  that  the  doc- 
trine of  fraud  on  marital  rights  still  ex- 
ists in  this  state;  that  the  defendant  J.  H. 
Brinkley  having  disposed  of  his  land  by  gift 
to  the  other  defendants  after  he  and  the  plain- 
tiff were  engaged  to  be  married,  was  a  fraud 
upon  her  marital  rights,  and  the  deed  must 
be  set  aside.  My  opinion  is  put  upon  the 
fraud,  and  not  ui>on  his  promise  to  convey. 
But  when  defendant's  deed  is  set  aside  for 
fraud,  there  is  nothing  to  prevent  the  plain- 
tiff's deed  of  1900  from  becoming  effective, 
and  the  plaintiff  is  entitled  to  be  admitted  to 
the  possession  of  one  undivided  half  of  said 
land,  as  tenant  in  common  with  her  husband. 
We  have  had  it  impressed  upon  us  that 
the  first  wife's  father  gave  this  land  to  the 
defendant  J.  H.  Brinkley  and  his  first  wife. 
This  may  be  a  reason  for  making  the  deed 
of  July,  1884,  to  the  defendant  children;  but 
it  could  not  constitute  a  legal  consideration, 
and  we  are  trying  to  dispose  of  the  case  ac- 
cording to  the  law.  Under  the  laws  of  this 
state,  upon  the  death  of  the  wife  the  land 
becomes  the  property  of  the  husband,  and 
as  such  was  liable  to  his  contracts  and  cred- 
itors to  the  same  extent  as  if  he  had  bought 
the  same  with  dollars.  I  must  therefore 
concur  in  the  opinion  that  there  waa  error. 

MONTGOMERY,  J.,  concurs  In  the  opin- 
ion of  tbe  CHIEF  JUSTIOB. 

CLARK,  J.  (dissenting).  The  plaintiff  al- 
leges and  testifies  that  In  June,  1884,  the 
defendant  J.  H.  Brinkley  promised  her  orally 
that  if  she  would  many  him,  he  would  con- 
vey to  her  one-half  interest  in  the  land  In 
controversy  as  soon  as  the  marriage  had 
taken  place,  and,  relying  upon  such  promise^ 
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she  agreed  to  marry  hlnL  On  July  12,  1884, 
the  defendant  J.  H.  Brinkley  conyeyed  the 
entire  tract  of  land,  by  warranty  deed,  to  his 
children  by  a  former  marriage,  who  are  his 
co-defendants  in  this  action.  Said  land  had 
been  conveyed  by  their  grandfather  to  their 
mother  and  himself.  This  deed  of  July, 
1884,  was  registered  August  1,  1884.  There- 
after, on  October  80,-  1884,  the  plaintiff  and 
the  defendant  J.  H.  Brinliley  were  married. 
On  April  23,  1900,  the  defendant  J.  H.  Brink- 
1^  executed  a  deed  to  the  plaintiff,  which 
was  recorded  April  26,  1900.  On  April  25, 
1900,  she  instituted  this  action,  alleging  in 
her  complaint  that  the  defendants  (other 
than  Joseph  H.  Brinkley,  her  husband) 
wrongfully  withhold  possession  of  the  prem- 
ises, and  asldng  tliat  she  be  let  into  x>osse8- 
sion  as  tenant  in  oommon  of  one-half  inter- 
est therein. 

There  are  several  insuperable  reasons  why 
the  plaintiff  cannot  recover. 

1.  If  the  action  is  on  the  deed,  that  of  the 
defendants  from  her  husband,  executed  July 
12,  1884,  and  recorded  August  1,  1884,  takes 
precedence  of  that  from  her  husband  to  her- 
self, executed  when  he  was  out  of  posses- 
sion, April  23,  1900,  and  registered  after  this 
action  was  begun. 

2.  If  the  action  is  on  the  parol  promise  in 
June,  1884,  it  is  void  under  the  statute  of 
frauds;  and,  though  the  husband,  of  course, 
does  not  set  it  up,  the  other  defendants  do 
plead  It  Though  third  parties,  if  strangers, 
cannot  plead  the  statute  of  frauds,  it  la  oth- 
erwise as  to  privies  as  are  the  defendants, 
the  grantees  in  the  deed  of  1884.  Browne, 
St  Frauds,  f  lS6c;  Best  v.  Davis,  44  111.  App. 
624. 

3.  The  grantees  received  from  their  father 
a  conveyance  of  this  land,  which  came  from 
their  mother's  father.  There  was  a  good 
moral — ^indeed,  a  meritorious — consideration. 
Such  a  conveyance  would  not  be  a  fraud, 
even  though  concealed  from  the  intended 
wife.  Green  v.  Goodall,  41  Tenn.  404;  Kerr, 
Fraud  &  Bf.  218.  If  the  father  had,  imme- 
diately after  the  second  marriage,  conveyed 
to  the  plaintiff,  she  would  not  have  been  a 
purchaser  for  value.  14  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  472,  note  8,  and  cases  there  cited, 
which  hold  such  to  be  a  voluntary  deed. 
The  deed  to  the  children  of  the  first  mar- 
riage having  been  recorded  August  1,  1884, 
she  was  fixed  with  notice  thereof  at  least  as 
much  as  a  purchaser  for  value  would  have 
been.  It  was  her  misfortune  that  90  days 
after  such  registration  she  entered  into  the 
nuuTiage,  after  it  had  become  impossible  for 
her  husband  to  convey  to  her  any  part  of 
the  land.  But,  put  it  in  the  strongest  pos- 
sible light  for  the  plaintiff,  suppose  the  mar- 
riage, October  30,  1884,  was  ipso  facto  a  con- 
veyance for  value  of  a  half  Interest  in  the 
land  to  the  plaintiff,  an^,  further,  that  the 
deed  to  the  children  of  the  former  marriage 
was  not  for  a  meritorious  consideration,  and 
was  without  any  consideration,  the  deed  re- 


corded on  August  1,  1884,  though  voluntary, 
would  take  precedence  of  a  deed  tc  a  subse- 
quent purchaser  for  value.  This  is  settled  by 
many  decisions.  ''In  the  United  States  the 
authorities  are  almost  unanimous  in  holding 
that  a  voluntary  conveyance.  If  made  bona 
fide,  is  valid  against  a  subsequent  purchaser 
v^th  notice  of  the  conveyance."  14  Am.  & 
Bug.  Enc.  Law  (2d  Ed.)  466.  In  this  state, 
since  the  adoption  of  chapter  28,  Laws  1840, 
one  who  purchases  with  notice  of  a  prior 
voluntary  conveyance  will  not  be  protected 
against  it  Trlplett  v.  Witherspoon,  70  N. 
O.  689;  Clement  v.  Cozart,  112  N.  0.  421,  17 
S.  B.  486.  Registration  of  a  prior  voluntary 
deed  is  notice  'to  a  subsequent  purchaser. 
Taylor  v.  Batman,  92  N.  O.  601.  Viewed 
aside  from  the  fact  that  the  legal  title  has 
been  In  the  children  of  the  first  wife  since 
July,  1884,  and  the  alleged  promise  to  plain- 
tiff to  convey  was  in  parol  and  a  secret 
promise,  there  is  no  evidence  to  explain  why 
the  plaintiff,  nor  her  husband,  took  any  steps 
after  the  marriage  to  execute  any  convey- 
ance to  her,  nor  why  the  plaintiff  acquiesced 
in  the  nonexecution  of  the  secret  parol  agree- 
ment for  nearly  16  years.  No  evidence  was 
offered  that  she  at  any  time  during  all  those 
years  had  called  up<m  her  husband  to  execute 
the  promised  conveyance,  nor  made  any 
complaint  in  regard  to  the  matter.  It  Is  not 
an  explanation  of  this  fact  that  during  all 
that  time  up  to  January,  1900,  the  plaintff 
and  her  husband  lived  on  the  land  together 
vrith  the  diildren  of  the  first  marriage. 
There  was  no  reservation  for  the  benefit  of 
the  husband  in  his  deed  of  July  12,  1884, 
and  his  remaining  on  the  land  was  probably 
by  reason  of  the  nonage  of  said  children,  or 
some  of  them,  and  permissive  thereafter  as 
to  those  who  became  of  age.  His  posses- 
sion was  at  no  time  adverse.  Why  Joseph 
H.  Brinkley  is  made  a  defendant  does  not 
appear.  He  is  not  in  possession,  and  he  is 
not  resisting  the  plaintiff's  claim,  but  is  sid- 
ing with  her. 

Even  If  this  action  had  been  for  dower, 
the  plaintiff  could  not  recover,  unless  the 
deed  was  made  with  intent  to  defraud  her 
of  her  dower  rights;  for  at  no  time  during 
coverture  has  her  husband  been  seised  of 
the  premlsea  Barnes  v.  Raper,  90  N.  C. 
189.  If,  by  his  death,  dower  therein  would 
not  accrue  to  his  wife,  certainly,  if  living, 
he  cannot  convey  to  her.  The  court  properly 
held  that  upon  the  testimony  the  plaintiff 
could  not  recover.  Her  husband  could  not 
have  recovered,  no  matter  when  he  brought 
suit,  nor  what  his  motive  in  making  the  deed. 
York  V.  Merritt,  80  N.  0.  285;  McManus  v. 
Tarleton.  126  N.  C.  700,  36  S.  B.  338.  The 
plaintiff,  not  being  a  creditor  at  the  date  of 
the  deed,  has  no  greater  rights  than  the  hus- 
band would  have  had.  Hiatt  v.  Wade,  80 
N.  O.  340;  Taylor  v.  Batman,  92  N.  O.  606; 
Clement  v.  Cozart,  112  N.  C.  421,  17  S.  E. 
486.  It  must  not  be  overlooked  that  the 
question  here  presented  is  not  whether  b\ 
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che  engagement  to  marry,  in  June,  1884,  the 
wife  became  invested  with  an  inchoate  right 
of  dower  (the  only  Interest  she  could  ac- 
quire by  the  marriage  itself),  which  could  not 
be  devested  by  the  deed  in  July,  1884,  to 
the  children  of  the  first  marriage.  The 
wife's  position  is  certainly  not  stronger  by 
virtue  of  her  engagement  than  after  mar- 
riage; and,  if  this  deed  to  the  children  had 
been  made  after  marriage,  instead  of  before, 
they  would  have  gotten  a  good  title,  subject 
only  to  the  widow*s  contingent  right  of  dow- 
er if  she  survived  her  husband.  Scott  v. 
Lane,  109  N.  C.  154,  13  S.  E.  772.  Here  he 
is  still  living,  and,  as  she  could  not  main- 
tain this  action  of  ejectment  against  one 
taking  under  a  deed  after  marriage,  she  cer- 
tainly cannot  recover  dower  by  virtue  of  her 
marital  rights  against  grantees  taking  long 
before  marriage.  Her  right  to  dower  cannot 
now  arise. 

This  case  rests  upon  the  single  proposition 
whether  one  who  takes  a  verbal  agreement 
to  convey  realty,  upon  a  consideration  there- 
after to  be  paid,  can  recover  the  same  16 
years  thereafter  against  those  who  took  a 
conveyance  of  the  same  land  for  a  meritori- 
ous consideration,  without  participation  in 
the  fraud,  if  any,  perpetrated  upon  the  in- 
tended wife,  and  without  any  legal  notice 
thereof  (being  minors),  and  when  the  deed 
to  them  was  registered  three  months  before 
the  marriage;  when,  therefore,  the  purchaser 
by  oral  contract  had  the  fullest  legal  notice 
before  payment  of  the  promised  considera- 
'  tion.  The  cases  cited  in  the  opinion  which 
protect  the  rights  of  an  intending  husband 
in  his  wife's  property  have  no  application  to 
this  case,  where  the  plaintlfiC  claims,  not  as  a 
widow,  but  by  virtue  of  a  secret  oral  con- 
tract to  convey  in  consideration  of  marriage, 
and  the  defendants  are  purchasers  for  a  mer- 
itorious consideration,  and  without  notice. 
If  the  plaintiff  can  sustain  her  claim,  found- 
ed solely  on  a  secret  verbal  agreement,  then 
no  other  purchaser  from  a  single  man,  with- 
out notice  of  a  secret  agreement  with  an  in- 
tending wife,  can  bold  the  land  against  her, 
though,  as  here,  16  years  may  have  passed 
without  the  husband  and  v^lfe  remembering 
to  execute  the  promised  deed,  and  making 
known  the  antenuptial  agreement  The 
plaintiff's  claim  is  not  based  upon  a  fraud 
upon  her  marital  rights.  She  is  not  suing 
for  dower,  but  upon  defeat  of  an  oral  promise 
to  convey  realty  by  a  deed  made  to  another 
upon  a  meritorious  consideration,  without 
notice  of  her  oral  agreement,  and  duly  reg- 
istered before  she  pays  the  promised  consid- 
eration. She  relies  upon  a  verbal  contract, 
and  stands  like  any  other.  Her  marriage 
is  purely  incidental,  and  does  not  add  to 
to  her  contractual  rights.  In  Poston  v.  Gil- 
lespie, 68  N.  G.  258,  75  Am.  Dec.  427,  it  was 
the  husband  who  was  complaining  that  his 
contracted  wife  had,  In  fraud,  conveyed  away 
all  her  property.  As  the  law  then  stood,  at 
the  moment  oi  marriage  he  became  entitled 


to  all  her  personal  property,  and  tenant  by 
the  curtesy  initiate  of  her  realty.  For  d^^ 
rivation  thereof  by  undue  influence  of  her 
father  he  had  an  Immediate  cause  of  action. 
Here  the  wife  could  acquire  by  virtue  of  the 
marriage  nothing  except  a  right  to  dower 
if  she  survived  her  husband,  and  has  as  yet 
not  suffered,  and  may  never  suffer,  anything 
by  virtue  of  the  deed  to  the  defendants. 
And,  even  in  that  case,  the  decision  is  large- 
ly rested  upon  the  ground  that  the  deed  by 
the  wife  was  made  by  duress  and  undue  in- 
fluence exerted  by  her  father.  That  is*  in  no 
particular  an  authority  for  this  case.  In 
Taylor  v.  Rickman,  45  N.  G.  278,  the  deed 
was  set  aside  for  surprise,  the  marriage  con- 
tract not  being  mentioned  till  the  husband 
stood  up  to  be  married;  and,  besides,  it  was 
never  registered  as  required  by  law.  The 
husband  was  thus  deprived,  as  above  stated, 
of  an  immediate  absolute  right  to  the  per- 
sonalty, and  on  account  of  the  surprise  the 
deed  was  declared  void.  The  same  is  true 
of  Tisdale  v.  Bailey,  41  N.  G.  358,  and  Spen- 
cer V.  Spencer,  5G  N.  G.  404,  In  both  of  which 
cases  the  deed  was  made  by  the  wife  secret- 
ly, and  with  the  intent  to  defraud  her  hus- 
band (which  is  not  found  in  the  present  case), 
Just  before  the  marriage,  and  kept  secret, 
not  recorded.  Unlike  the  wife  in  this  case, 
the  husband  was  in  those  cases  thereby  de- 
prived of  an  immediate  right  of  property. 
In  every  case  cited  for  the  plaintiff  the  hus- 
band was  the  plaintiff,  and  was  deprived  of 
an  immediate  right  of  property  by  the  deed. 
None  of  those  actions  could  now  be  main- 
tained as  the  law  now  stands  as  to  the  prop- 
erty rights  of  women  whose  personalty  re- 
mains their  own  property.  Certainly,  they 
cannot  be  authority  for  one  who  claims,  not 
marital  rights,  but  by  virtue  of  an  oral  con- 
tract to  convey  lands  which  were  conveyed, 
and  legal  notice  thereof  given  her  by  regis- 
tration three  months  before  the  marriage, 
and  who  is  attempting  to  set  up  a  stale 
claim  under  such  oral  contract  (if  ever  made) 
after  16  years'  acquiescence.  The  plaintiff 
sues  to  recover  a  fee  simple  in  half  the  land. 
A  woman's  "marital  rights"  in  her  husband's 
property  are  derived  solely  from  statute,  and 
no  statutes  gives  her  a  half  interest  in  fee 
of  her  husband's  land,  and  that  too,  before 
his  death.  She  has,  therefore,  no  support  in 
the  claim  that  she  has  been  deprived  of  her 
marital  rights  by  fraud  or  otherwise,  for  she 
has  not  been.  Her  sole  claim  is  that  she 
made  an  oral  contract  for  conveyance  of 
land,  and,  three  mouths  before  the  considera- 
tion was  paid,  the  land  was  conveyed  to  an- 
other for  a  meritorious  consideration,  with- 
out notice  of  her  claim,  and  the  deed  duly 
recorded,  which  was  notice  to  her;  and  the 
grantees  plead  the  statute  of  frauds,  as  they 
have  a  right  to  da  That  the  oonsideratlon 
promised  was  marriage  makes  it  a  valuable 
consideration,  but  no  more  so  than  if  money 
had  been  promised  and  paid  after  the  regis- 
tration of  the  deed  to  another,  for  meritori- 
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oos  consideration,  and  who  took  without  | 
notice.  That  marriage  was  to  be  the  con* 
sideration  does  not  Involve  "marital  rights'* 
in  this  matter*  nor  take  this  verbal  contract 
out  of  the  statute  of  frauds,  nor  affect  the 
fact  that  the  defendant's  deed  was  register- 
ed 16  years  ago,  and  plaintiff's  deed  from 
her  husband  only  since  action  brought  The 
plaintiff's  claim  Is  contractual,  not  marital, 
and  there  is  no  exception  in  the  statute  of 
frauds  in  her  favor,  and  the  coiirt  cannot 
create  one; 


028  N.  C.  632) 

FUailNG  V.  GREENLEAF-JOHNSON 
LUMBER  00. 

(Supreme  Ooort  of  North  Oarolina.    Jane  7, 

1901.) 

INJURY  TO  8KRVANT— NONSUIT— SUFFICIBNCT 

OF  BVIDBNCB. 
Plaintiff's  intestate  was  killed  by  a  log 
rolling  from  a  logging  train  operated  by  de- 
fendant, on  which  deceased  was  going  to  his 
work.  He  was  employed  by  his  brother-in-law, 
who  had  a  contract  to  cut  logs  with  the  de- 
fendant, but  was'  paid  by  the  latter.  The 
brother-in-law  testified  that  defendant  had  the 
right  to  discharge  the  men,  and  that  they  were 
in  its  employ.  The  accident  occurred  while 
the  train  was  going  down  a  grade.  There 
were  no  brakes  on  the  train,  except  on  the  en- 
gine, nor  standards  on  the  car.  Deceased  and 
other  laborers  had  been  accustomed  to  go  to 
and  from  their  work  on  the  train,  and  had  not 
received  notice  not  to  ride  thereon,  though  they 
knew  that  it  was  dangerous  to  do  so.  Deceas- 
ed was  riding  in  plain  view  of  the  engine  when 
the  accident  occurred,  but  the  train  was  not 
stopped.  Held,  that  it  was  error  to  grant  a 
nonsuit  on  defendant's  motion. 

Appeal  from  superior  court,  Pitt  county; 
Bowman,  Judge. 

Action  by  Mahala  Fleming,  as  administra- 
trix of  Daniel  Fleming,  deceased,  against  the 
Greenleaf-Johnson  Lumber  Company,  for  the 
wrongful  killing  of  plaintiff's  intestate  while 
in  the  employ  of  the  defendant  company. 
From  a  judgment  of  nonsuit  the  plaintiff 
appeals.    Reversed. 

Plaintiff's  evidence  showed  that  her  In- 
testate was  killed  by  a  log  rolling  from  a 
logging  train  operated  by  defendant,  and  on 
which  deceased  was  going  to  his  work.  De- 
ceased was  employed  by  his  brother-in-law  in 
cutting  logs  at  a  distance  of  three  to  four 
miles  from  the  logging  camp,  and  he  and 
other  employes  were  accustomed  to  go  to 
and  from  their  work  on  the  train,  though 
they  were  not  employed  thereon.  The  broth- 
er-in-law of  deceased  testified  that  he  em- 
ployed the  latter,  but  that  he  was  paid  by 
the  company,  who  had  the  right  to  discharge 
the  men,  and  that  they  were  really  employed 
by  the  defendant  company.  The  accident  oc- 
curred while  the  train  was  going  on  a  down 
grade,  and  the  train  was  not  stopped  there- 
after, though  deceased  was  riding  in  plain 
view  of  the  engine.  There  were  no  brakes 
on  the  train,  except  on  the  engine;  and  the 
car  on  which  deceased  was  riding  did  not 
have  standards,  though  the  logs  were  held  In 


place  by  four-inch  shoulders,  but  other  cars 
on  the  train  had  standards.  All  of  plaintiff's 
witnesses  testified  that  they  had  not  received 
notice  not  to  ride  on  the  train  or  that  it  was 
dangerous,  but  testified  that  they  knew  that 
it  was  dangerous  to  ride  thereon,  but  pre- 
ferred to  take  the  chances  rather  than  walk. 

Skinner  &  Whedbee,  for  appellant  J.  L. 
Fleming,  for  ai^ellee. 

PBR  CURIAM.  Upon  the  evidence,  the 
Issues  should  have  been  submitted  to  the 
Jury.    New  triaL 


(128  N.  C.  B34> 
(X>LBY  V.  NORTH  OAROLINA   R.   00. 

(Supreme  Court  of  North  Carolina.    June  7^ 

1901.) 

MASTBR  AND  SBRVANT  —  RAILROADS  —  AS- 
SUMPTION OP  RISK— DOCTRINE  INAPPLICA- 
BLBl— NEGLIQBNCB  OP  PLAINTIPP— QUESTION 
POR  JURY— INSTRUCTION— DAMAGES— MEAS- 
URE. 

1.  Priv.  Laws  1897,  c.  56,  8S  1.  2,  provide 
that  any  employ^  of  a  railroad  company,  who 
shall  suffer  injury,  or  the  personal  representa- 
tive of  any  such  employ^  who  shall  have  suffer- 
ed death,  in  the  course  of  his  employment,  by 
any  defect  in  the  machinery,  ways,  or  appli- 
aaces  of  the  company,  shall  be  entitled  to 
maintain  an  action  against  such  company. 
Held,  that  the  doctrine  of  assumption  of  risk 
was  rendered  inapplicable  by  the  statute  in 
the  case  of  an  engineer  injured  through  the 
company's  failure  to  affix  handholds  to  the  ten- 
der, of  which  defect  the  engineer  was  aware. 

2.  Whether  plaintiff  acted  as  a  prudeut  man 
in  taking  hold  of  a  drain  pipe  on  the  tender  of 
an  engine,  which  was  defective  in  not  having 
handholds,  was  a  question  for  the  jury. 

3.  An  instruction  that  the  jury  should  give 
the  plaintiff  the  present  cash  value  of  his  in- 
jury, taking  into  consideration  pain  and  men- 
tal suffering,  not  allowing  anything  as  punitive 
damages,  though  not  sufficiently  definite  as  to 
the  manner  of  ascertaining  the  damages,  is  not 
reversible  error. 

Montgomery  and  Oook,  JX,  dissenting. 

Appeal  from  superior  court.  Wake  county; 
Hoke,  Judge. 

Action  by  Samuel  S.  Goley  against  the 
North  Carolina  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

F.  H.  Busbee  and  A.  B.  Andrews,  Jr.,  for 
appellant  T.  M.  Argo  and  W.  H.  Day,  for 
appellee. 

FURCHES,  C.  J.  This  is  an  action  for  in- 
juries by  the  defendant  road.  In  the  "case" 
it  is  stated:  That  the  defendant  North  Caro- 
lina Railroad  bad  been  leased  to  the  South- 
em  before  the  injury  complained  of  was  re- 
ceived, and  that  the  Southern  was  in  pos- 
session and  operating  the  same  at  that  time. 
But,  as  no  point  was  made  as  to  this  fact 
on  the  trial  of  the  case  nor  on  appeal,  we 
will  give  it  no  further  attention.  The  plain- 
tiff was  an  experienced  railroad  man,  hav- 
ing been  engaged  In  railroad  work  for  more 
than  20  years,  and  had  been  in  the  employ 
of  the  defendant  far  the  last  4  years;   and 
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on  the  14t)i  of  June,  1808,  while  In  the  em- 
ployment of  the  defendant  as  conductor  of 
the  shifting  engine  at  Goldsboro,  he  reeeiyed 
the  injury  complained  of.  Tiiat  prior  to  and 
until  the  20th  of  May,  18G6,  he  had  used  a 
regular  sliifting  engine  with  a  sloping  or 
turtle-top  tender,  but  on  that  day  the  de- 
fendant took  this  engine  and  tender  from 
Goldsboro,  and  replaced  it  with  an  old  road 
engine  and  tender,  unsuited  for  use  as  a 
shifting  engine  and  tender.  That  his  work 
as  switch  engineer  necessitated  his  riding  on 
the  rear  end  of  the  tender  much  of  his 
time.  That  he  could  not  successfully  do  the 
work  of  switch  engineer  without  so  riding. 
That,  besides  the  tender  of  the  last  engine 
furnished  being  unsuited  for  his  work,  it 
had  no  handholds  or  ''grab  irons*'  to  enable 
him  to  raise  himself  upon  its  platform  with 
safety,  which  it  was  necessary  for  him  to  do 
to  enable  him  to  signal  the  engineer.  That 
he  saw  and  knew  this  tender  had  no  hand- 
holds or  grab  irons  when  he  received  it  on 
the  20th  of  May,  and  he  knew  that  it  was 
dangerous  to  use  it  without  them,  but  that 
he  used  It,  and  continued  to  use  it,  without 
such  grab  irons,  until  the  14th  of  June,  when 
he  received  the  injury  complained  of.  That 
to  supply  the  place  of  the  grab  irons,  or, 
rather,  because  there  were  no  grab  irons^  he 
used  the  drain  pipes  from  the  top  of  the  ten- 
der. These  were  tubes  or  hollow  cylinders 
leading  from  the  top  of  the  tender  to  take 
off  the  overflowing  water,  and  were  never 
intended  to  be  used  as  handholds.  The  plain- 
tiff says  that  he  had  frequently  used  them 
as  handholds  before  the  day  of  the  Injury, 
though  he  had  used  the  one  on  the  other  side 
of  the  tender  most  That  on  the  day  of 
the  injury  he  had  driven  down  to  some  lum- 
ber cars,  and  attached  the  shifting  engine 
to  them,  and  gave  the  signal  to  the  engineer 
to  move  out  To  do  this  the  engine  would 
bave  to  move  backward,  and  when  he  gave 
the  signal  to  move  he  undertook  to  get  on 
the  platform  of  the  tender,  and,  for  the 
want  of  grab  irons,  he  took  hold  of  the  drain 
pipe,  which  gave  way  (pulled  out  or  bn^e 
off),  and  he  fell  to  the  ground,  and  was  run 
over  by  one  of  the  wheels  of  the  tender.  His 
arm  was  crushed  so  badly  that  it  was  neces- 
sary to  amputate  It  and  he  was  badly  in- 
jm%d  otherwise.  And  he  contends  that  It 
was  no  fault  of  his  that  he  was  injured,  but 
that  it  was  caused  by  the  fault  and  negli- 
gence of  the  defendant  in  not  furnishing  him 
a  tender  with  grab  irons,  with  which  to  do 
his  work.  While,  on  the  other  hand,  the  de- 
fendant does  not  deny  but  what  it  was  guilty 
of  negligence  in  not  furnishing  a  tender  with 
grab  irons,  it  contends  that  this  was  a 
patent  defect  seen  and  known  by  the  plain- 
tiff on  the  20th  of  May,  when  he  received 
this  engine  and  tender;  and,  by  his  con- 
tinuing to  use  the  same  from  that  time  to 
the  time  of  the  injury,  that  was  a  waiver 
of  any  objection  on  that  account  and  an 
''assumption  of  the  risk"  of  any  damage 


that  might  result  from  such  defect  The 
defendant  also  contends  that  tl^e  plaintiff 
was  guilty  of  negligence  which  contributed 
to,  and  was  the  proximate  cause  of,  his  in- 
jitry,  and  that  he  cannot  recover  on  that  ac- 
count The  defendant  also  contends  that 
there  are  errora  in  the  Judge's  chaige  to  the 
jury,  in  charging  what  he  should  not  have 
charged,  and  by  refusing  to  give  special  re- 
quests of  the  defendant  that  he  should  have 
given.  The  defendant  also  contends  that 
the  judge  erred  in  his  instructions  to  the 
jury  as  to  the  measure  of  damages,  as  point- 
ed out  In  its  assignment  of  errors,  as  that 
was  the  earliest  opportunity  it  had  of  do- 
ing so. 

While  this  case  was  ably  and  carefully 
tried,  it  is  apparent  from  the  record,  the  pray- 
ers for  instruction,  and  the  argument  of 
counsel  on  both  sides,  that  the  main  conten- 
tion below,  as  it  was  in  this  court  was  as  to 
whether  the  plaintiff  had  ''assumed  the  risk" 
of  the  defective  tender  in  not  having  the 
grab  irons;  and  this  question  has  given  us 
a*  gi'eat  deal  of  trouble,  as  we  had  such  a 
line  of  cases,  commencing  at  least  as  far 
back  as  Crutchfleld  v.  Railroad  Co.,  78  N.  0. 
300,  Johnson  v.  Railroad  Co.,  81  N.  O.  454, 
Cowles  V.  Railroad  Co.,  84  N.  C.  312,  Hud- 
son V.  Railroad  Co.,  104  N.  G.  501,  10  S.  E. 
069,  Pleasants  v.  Railroad  Co.,  95  N.  C.  195, 
and  other  cases  in  our  own  Reports,  besides 
many  cases  from  other  courts  that  seem  to 
sustain  the  contention  of  the  defendant; 
while  there  are  more  recent  decisions  in  our 
own  court  though  not  directly  in  point  that 
seem  to  sustain  a  different  rule,— such  as 
Greenlee  v.  Railway  Co.,  122  N.  C.  977,  30 
S.  E.  115,  41  Lr.  R.  A.  399,  Troxler  r.  Rail- 
way Co.,  124  N.  C.  189,  32  S.  E.  550,  44  L.  R. 
A.  313,  and  Lloyd  v.  Hanes,  126  N.  C.  361, 
35  S.  E.  611.  But  after  all,  it  seems  that 
this  important  contention  as  to  the  "assump- 
tion of  risk"  is  disposed  of  by  chapter  56, 
Priv.  Laws  1897,  which  was  not  called  to  our 
attention  In  the  arguments  or  briefs,  and 
which  reads  as  follows: 

"Section  1.  That  any  servant  or  employee 
of  any  railroad  company  operating  in  this 
state,  who  shall  suffer  injury  to  his  person, 
or  the  personal  representative  of  any  such 
servant  or  employee  who  shall  have  suffered 
death,  in  the  course  of  his  service  or  employ- 
ment with  said  company,  by  the  negligence, 
carelessness  or  incompetency  of  any  other 
servant  employee  or  agent  of  the  company, 
or  by  any  defect  in  the  machinery,  ways  or 
appliances  of  the  company,  shall  be  entitied 
to  maintain  an  action  against  such  comi>any. 

"Sec.  2.  That  any  contract  or  agreement 
expressed  or  implied,  made  by  any  employee 
of  said  company  to  waive  the  benefit  of  the 
aforesaid  section,  shall  be  null  and  void." 

Commencing  with  the  often-cited  case  of 
Priestiey  v.  Fowler,  3  Mees.  &  W.  1,  what  is 
known  as  the  "Fellow  Servant  Law"  had 
been  develoi)ed  until  it  seems  to  have  be- 
come to  be  a  hardship  on  the  employes  of 
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rallroadB,  where  there  were  so  many  em* 
ployte  whose  rights  depend  on  the  action  of 
some  ether  employ^;  and  Acts  1897,  c.  66, 
was  passed  to  relieve  such  employes  from 
what  appeared  to  he  a  hardship,  and  oppres- 
siye  upon  them.  And,  while  there  had  not 
been  uniformity  In  the  different  Jnrlsdictions 
as  to  what  is  called  the  "assumption  of 
risk,"  it  seemed  to  be  well  settled  by  the  de- 
cisions of  this  court  (see  cases  cited  above) 
that,  where  an  employ^  entered  into  the 
service  of  a  railroad  company  using  defect- 
ive machinery,  knowing  of  such  defects,  or 
where  he  continued  in  the  employment,  after 
having  such  knowledge,  without  notifying  his 
superiors,  and  protesting  against  its  contin- 
uance, such  employ^  would  have  been  held 
to  have  waived  such  objection,  and  to  have 
assumed  the  risk  arising  from  the  use  of 
such  defective  machinery.  This,  it  seems, 
was  considered  l^  the  legislature  a  hardship* 
and  oppressive,  as  the  competition  was  so 
great  for  such  employment  that  employes 
were  deterred  from  making  such  complaints 
lest  they  might  lose  their  places.  So  it 
seems  that  the  legislature  undertook  to  re- 
lieve the  employes  of  this  trouble,  as  it 
deemed  It  to  be  a  hardship.  *So  the  legisla- 
ture, after  providing  relief  against  acts  of 
"fellow  servants,"  enacted  as  follows:  "Or 
by  any  defect  in  the  machinery,  ways  or  ap- 
pliances of  the  company,  shall  be  entitled  to 
maintain  an  action  agabist  said  company.'* 
And  by  the  second  section  of  said  act  it  is 
provided  "that  any  contract  or  agreement* 
eipressed  or  implied,  made  by  any  employ^ 
of  said  company  to  waive  the  benefit  of  the 
aforesaid  section,  shall  be  null  and  void.** 
The  court  has  construed  this  act,  holding  it 
to  be  constitutional,  and  giving  effect  to  it  so 
far  as  it  applied  to  fellow  servants.  Han- 
cock V.  Railroad  Co.,  124  N.  O.  222,  82  S.  B. 
679.  And  we  see  no  reas(m  why  we  should 
not  do  so  as  to  the  "assumption  of  risk.'* 
It  is  agreed  that  assumption  of  risk  Is  con- 
tractual, either  by  express  terms  or  by  im- 
plication; and  disputes  usually  were  as  to 
whether  the  plaintiff  contracted  by  implica- 
tion or  assumption  for  dangers  not  existing 
at  the  date  of  employment.  And  it  would 
seem  by  this  act  that  the  legislature  intend- 
ed to  put  an  end  to  such  contentions  by  say- 
ing in  the  first  section  that  he  shall  have  a 
right  of  action  for  injuries  caused  by  such 
defective  machinery,  and  by  providing  in  the 
second  section  that  he  cannot  waive  this 
right  by  contract,  expressed  or  implied. 
This  legislation  (Acts  1897,  c.  56)  seems  to  be 
In  the  same  spirit  and  in  harmony  with  ^cts 
Cong.  1898,  c  196  (23  Stat  581).  In  that 
ststute  it  is  enacted  in  section  4  that  all  rail- 
road companies  engaged  in  interstate  com- 
merce shall  have  grab  irons  upon  their  cars, 
etc;  and  in  section  8  the  right  of  action  is 
given  to  any  employd  injured  for  the  want  of 
any  of  the  appliances  mentioned  In  said  act, 
—grab  Irons  being  one  of  those  mentioned. 
And  tfai^  said  section  provides  that  do  em- 


ploy^ by  remaining  in  the  employment  of 
such  company,  shall  be  deemed  to  have  as^ 
sumed  such  risk  by  remaining  in  the  employ- 
ment of  such  railroad  company.  This  is  the 
statute  upon  which  Greenlee's  and  Troxler*s 
Gases  are  based.  And  while  we  do  not  base 
our  opinion  in  this  case  upon  this  legislation 
of  cougress,  but  on  the  statute  of  1897,  still 
we  think  that  this  legislation  of  our  state^ 
and  the  construction  we  are  placing  upon  it, 
are  supported  and  strengthened  by  the  act  of 
congress  and  the  construction  put  upon  it  by 
this  and  other  courts.  In  1880  the  English 
parliament  passed  what  Is  called  the  "Em- 
ployer's Act,*'  in  which  the  doctrine  of  fel- 
low servants  theretofore  existing  In  England 
was  very  much  the  same  as  in  this  state, 
and  was  disposed  of  very  much  as  It  was 
here  by  the  act  of  1897.  The  English  act 
contains  a  section  which  provides  that  an 
employ^  shall  not  maintain  an  action  against 
his  master  for  Injuries  received  from  defect- 
ive machinery,  "ways,"  etc.,  unless  he  gives 
notice  of  such  defects  to  the  master,  or  some 
one  superior  to  him,  unless  the  master  al- 
ready knows  of  the  defect  In  the  case  of 
Thomas*  v.  Quartermalne,  IB  Q.  B.  Div.  685, 
it  was  shown  that  the  plaintiff  was  injured 
by  reason  of  d^ects  known  to  the  master, 
and  it  was  contended  by  reason  of  these 
negative  expressions  used  in  the  statute  they 
absolved  the  plaintiff  from  the  doctrine  of 
assumption  of  risk.  And  one  member  of  the 
court  (Lord  Asher)  held  with  this  conten- 
tion of  the  plaintiff,  though  the  other  two 
members  of  the  court  overruled  him  in  this 
view  of  the  case.  But  the  same  question 
was  again  presented  in  Smith  v.  Baker  [1891] 
App.  Cas.  p.  825,  where  the  court  was  again 
divided,  but  where  a  majority  of  the  lords, 
who  pat  their  opinion  upon  the  statute  of 
1880,  agreed  with  Lord  Asher  that  the  stat- 
ute did  destroy  or  do  away  with  the  implied 
assumption  of  risk.  We  refer  to  the  English 
statute  and  those  cases  from  the  English 
courts  for  the  purpose  of  showing  that,  while 
the  English  courts  may  not  have  expressly 
decided  that  the  English  statute  did  away 
with  the  doctrine  of  assumption  of  risk, 
there  was  a  strong  tendency  of  the  comrts  to 
hold  that  way.  And  in  the  case  of  Smith  v. 
Baker  a  majority  of  the  lords  who  put  their 
opinions  upon  that  statute  so  held;  and,  if 
there  could  be  reason  for  such  a  construc- 
tion upon  a  statute  which  did  not  in  terms 
declare  such  object,  but  where  the  legisla- 
tive will  to  that  effect  had  to  be  found  in  the 
negative  expressions  of  the  statute,  how 
could  we  escape  such  a  construction  where 
the  legislative  intent  is  manifested  in  express 
terms,  and  in  the  most  emphatic  manner? 
We  are  therefore  of  the  opinion  that  what- 
ever might  have  been  the  proper  rule  in  this 
state  as  to  whether  the  plaintiff  assumed  the 
risk  of  operating  this  defective  tender  by  re- 
maining In  the  employment  of  the  defend- 
ant the  statute  of  1897  (chapter  56)  has  solv- 
ed that  questlon»  and  relieved  the  plaintiff 
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from  the  burden  of  assuming  the  risk  of  such 
defect  if  it  was  on  him  before. 

In  putting  this  construction  upon  the  act 
of  1897.  It  must  not  be  understood  that  the 
plaintiff  is  relieved  by  this  act,  or  the  con- 
struction we  have  put  upon  it,  from  the  re- 
sponsibility of  his  own  negligence.  But,  as 
we  have  sald«  the  principal  "battle"  in  this 
case  was  as  to  the  assumption  of  risk,  and 
it  was  ably  conducted  on  both  sides,  barring 
the  statute  of  1897,  and  was  ably  conducted 
by  the  learned  Judge  who  presided  at  the 
trial.  The  greater  part  of  the  record,  con- 
sisting of  prayers  for  instruction  and  the 
judge*s  charge,  is  predicated  upon  the  first 
is8ue,—the  assumption  of  risk,~which  are 
eliminated  by  the  view  we  have  taken  of  the 
case.  This  being  so,  there  is  but  little  more 
for  us  to  do.  The  prayers  of  the  defendant 
mainly,  if  not  all  of  them,  are  addressed  to 
the  assumption  of  risk,  and  it  is  not  neces- 
sary for  us  to  discuss  them  after  taking  this 
yiew  of  the  act  of  1807. 

The  defendant's  fifth  prayer  for  instruc- 
tions wa9  addressed  to  the  plaintiff's  using 
the  drain  pipe  as  a  grab  iron.  This  prayer, 
it  seems,  the  court  gave,  but  added  «the  fol- 
lowing: "The  drain  pipe  was  not  put  there 
for  a  grab  iron,  and  there  is  no  negligence 
imputable  to  the  defendant  by  reason  of  the 
weak  condition  of  the  drain  pipe;  but  the 
question  is  left  for  the  jury  to  say,  upon  the 
second  issue,  whether  or  not  the  plaintiff  was 
negligent  in  taking  hold  of  it,  and  whether 
he  acted  as  a  prudent  man  in  taking  hold  of 
it.  That  question  is  left  with  the  Jury  upon 
the  second  issue."  This  addition  is  assign- 
ed as  error,  but  we  see  none.  The  prayer 
must  have  been  addressed  to  the  second  is- 
sue, though  it  does  not  so  state,  and  we  see 
no  error  in  referring  the  question  to  the 
Jury.  As  we  understand,  the  question  of 
prudence,  and  the  ideal  prudent  man,  are 
always  a  matter  for  the  Jury.  This  seems 
to  have  been  the  ground  of  the  exception 
that  the  court  did  not  decide  the  question. 
Instead  of  referring  it  to  the  Jury. 

There  is  one  other  exception  that  we  think 
necessary  to  notice,  and  that  is  the  measure 
of  damages.  As  to  this,  it  seems  to  us  that 
it  would  have  been  proper  for  the  court  to 
have  explained  more  fully  the  rule  as  to  the 
measure  of  damages,  or  the  manner  of  as- 
certaining them;  especially  as  it  seems  to  us 
that  an  improper  rule  had  been  insisted  up- 
on in  the  closing  argument  of  the  plaintiff's 
counsel.  But  we  see  no  intrinsic  error  in 
what  the  court  did  charge,-— that  the  Jury 
should  give  the  plaintiff  "the  present  cash 
value"  of  his  injury,  taking  into  considera- 
tion pain  and  mental  suffering,  not  allowing 
anything  as  a  punishment  or  punitive  dam- 
ages. The  defendant  cites  but  one  authori- 
ty to  sustain  its  assignment  of  error  as  to 
Instructions  upon  the  question  of  damages,— 
Pickett  V.  Railroad  Co.,  117  N.  0.  616,  23 
S.  E.  264,  80  L.  R.  A.  257,— and  we  do  not 
think  It  sustains  the  defendant's  contention. 


That  case  is  as  to  a  prayer  which  the  court 
held  to  be  erroneous,  but  in  passing  upon  the 
prayer  the  court  suggest  almost  the  exact 
language  used  by  the  court  in  this  case  as  a 
proper  instruction.  It  was  contended  before 
us  in  the  argument  that  the  Jury  found  their 
verdict  upon  the  erroneous  rule  laid  down 
by  defendant's  counsel,  but  we  have  no 
means,  as  a  court,  of  knowing  that  this  con- 
tention is  true.  The  plaintiff  is  still  living. 
The  verdict  does  not  show  that  the  Jury 
were  so  governed  in  finding  their  v^idict  It 
is  far  more  than  the  simple  calculation  of 
time  of  expectancy  by  the  plaintiff's  yearly 
earnings.  But  they  were  instructed  that 
they  might  give  the  plaintiff  damages  for 
pain,  suffering,  etc.  This  was  not  error, 
and  we  have  no  means  of  knowing  how 
much  they  allowed  for  this  and  how  much 
they  allowed  for  his  earnings.  There  may 
have  been  error  in  the  manner  in  which  the 
Jury  estimated  the  damages.  But,  if  there 
is,  we  canuot  know  it,  nor  does  the  record, 
to  -which  we  are  confined,  disclose  the  error. 
Upon  the  view  of  the  case  we  have  taken* 
the  Judg?uent  must  be  afitrmed* 

COOK,  J.,  dissents. 

MONTGOMERY,  J.  I  cannot  concur  In  the 
opinion  of  the  court  It  seems  that  the  gen- 
eral assembly,  in  Priv.  Laws  1897,  c.  56,  has 
deprived  the  defendant  of  its  plea  of  assump- 
tion of  risk.  As  is  said  In  the  opinion  of  the 
court  the  effect  of  that  legislation  in  respect 
to  assumption  of  risk  had  not  been  called  to 
the  attention  of  counsel  In  the  cause  or  to  that 
of  the  court;  but  nevertheless  we  find,  upon 
an  examination  of  the  statute,  that  to  be  its 
plain  construction.  But  the  issue  on  the 
"assumption  of. risk"  being  eliminated  does 
not  prevent  the  operation  of  the  principle 
of  contributory  negligence,  and  it  seems  to 
me  that  the  evidence  of  the  plaintiff  him- 
self furnishes  such  clear  and  convincing 
proof  that  his  own  negligent  act  was  the 
direct  and  proximate  cause  of  his  injury 
that  his  honor  should  have  told  the  Jury 
that  upon  his  evidence  they  should  respond 
"Yes"  to  the  second  issue.  Neal  v.  Rail- 
road Co.,  126  N.  C.  634,  36  S.  B.  117.  There 
was  a  by-law  of  the  company  in  the  follow- 
ing words:  "(S)  Every  employ^  must  exer- 
cise the  utmost  caution  to  avoid  injury  to 
himself  or  to  his  fellows,  especially  in  the 
switching  of  cars  and  in  all  movements  of 
trains,  in  which'  work  each  employ^  must 
look  after  and  be  responsible  for  his  own 
safety.  Jumping  on  or  off  trains  (mt  engines 
in  motion,  getting  between  cars  in  motion 
to  couple  or  uncouple  them,  and  all  similar 
imprudences,  are  dangerous,  and  in  violation 
of  duty.  All  employes  are  warned  that,  if 
they  commit  these  Imprudences,  it  will  be 
at  their  own  peril  and  risk."  The  plaintiff 
knew  of  that  by-law,  and  with  a  full  knowl- 
edge of  what  he  said  himself  was  an  obvious 
defect  in  the  construction  of  the  tender*  to 
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wit,  the  lack  of  a  grab  Iran,  got  upon  the 
tender  while  it  and  the  engine  were  in  mo- 
don,  and  undertook  to  lift  himself  from  the 
cross  step  up  to  a  higher  platform  by  grasp- 
ing a  drain  pipe,  which  he  says  himself  he 
had  never  examined,  and  that,  too»  with  the 
engine  and  tender  moving  backward,  his  in- 
jury being  certain  if  the  pipe  should  give 
way.  A  prayer  for  instruction  by  defendant 
on  the  point  of  the  plaintiff's  using  the  grab 
Iron  for  the  purpose  which  he  did  was 
directed  to  the  first  issue,  and  refused  on 
that  account.  But  his  honor  undertook  to 
charge  the  Jury  in  respect  to  the  contribu- 
tory negligence  of  the  plaintiff,  and  failed 
to  call  their  attention  to  the  plaintifiTs  neg- 
lect to  examine  the  grab  iron,  which,  in 
my  opinion,  was  the  most  important  point  in 
the  negligent  course  and  conduct  of  the 
plaintiff.  Especially  is  that  failure  on  the 
part  of  his  honor  an  error  when  it  can  be 
seen  from  the  record  that  his  honor,  in 
speaking  to  th^  jury  about  the  time  and  the 
circumstaAces  of  the  seizing  of  the  drain 
pipe  by  the  plaintiff,  misconceived  entirely 
the  evidence  of  the  plaintiff  on  an  important 
and  vital  point,  and,  as  a  consequence,  fail- 
ed to  instruct  the  jury  properly  as  to  those 
conditiona  His  honor  said:  "In  regard  to 
a  violation  of  a  known  rale  of  the  company, 
his  [plaintiffs]  statement  was  that  the  rule 
was  that  he  should  not  get  on  the  engine  in 
motion.  He  says  that  the  engine  had  not 
started,  but  did  start  aft^  he  got  up;  and 
he  contends  that  the  injury  did  not  result 
from  that,  but  from  his  taking  hold  of  the 
drain  pipe,  and  that  that  was  the  natural 
thing  for  him  to  do,  and  he  asked  the  Jury 
to  so  find.  The  plaintiff  had  testified  that 
the  engine  and  tender  were  in  motion  when 
he  got  upon  the  step;  that  it  was  going  at 
about  a  mile  an  hour  when  he  got  on,  and 
about  two  or  three  miles  an  hour  when  he 
fell."  There  is  an  exception  by  the  defendant 
to  this  misrecital  of  the  evidence  and  its  ef- 
fect. Certainly,  if  the  injury  was  caused 
from  the  plaintiff *s  taking  hold  of  the  drain 
pipe,  that  was  the  proximate  cause  of  the  in- 
Jury,  and  as  his  honor  had  told  the  Jury 
that  the  drain  pipe  was  not  made  to  be  taken 
hold  of  by  the  plaintiff,  and  that  they  should 
not  consider  the  drain  pipe  in  any  aspect 
whatever  as  connected  with  the  defendant's 
negligence,  the  plaintiffs  use  of  it  for  the 
purpose  with  which  he  did  use  it  was  an  act 
of  negligence  so  gross  that  his  honor  should 
have  instructed  them  to  find  the  second  Is- 
sue "Yes." 

In  reference  to  the  rule  laid  down  by  his 
honor  as  to  the  measure  of  damages,  I  think 
that  it  was  not  sufliclently  definite,  taken  in 
connection  with  the  rule  which  counsel  of 
the  plaintiff  argued  to  the  Jury.  I  know  that 
a  trial  Judge  is  not  expected  to  controvert 
every  erroneous  argument  made  by  counsel 
in  the  course  of  the  trial,  but  after  that  part 
of  the  argument  referred  to  in  this  case  his 
honor  should  have  In  some  way  explained 


more  fully  what  he  meant  by  the  words  '*the 
present  net  money  value  of  such*  loss  incident 
to  his  injuxy."    I  think  there  was  enror. 


(1»  N.  0«  546) 

LATDBN  T.  ENDOWMENT  BANK    K.  P. 
OF  THE  WOBLD. 

(Supreme  Oourt  of  North  Oarolina.    June  7, 

1901.) 

RBMOVAL    OF    CAUSES—CORPORATIONS— FOR- 
IDION  AND   DOMESTIC. 

1.  Where,  by  act  of  congress,  a  body  is  there- 
by incorporated  "in  the  District  of  Columbia'* 
to  exercise  all  the  powers  incidental  "to  fra- 
ternal and  benevolent  corporations  within  the 
District  of  Columbia,"  it  is  a  corporation  creat- 
ed for  local  purposes,  and  as  such  has  no  in- 
herent right  to  do  business  in  a  state  in  viola- 
tion of  the  state  statutes. ' 

2.  Pub.  Laws  1889,  c.  82*  S  1»  provides  that 
every  foreign  insurance  company  desiring  to 
do  business  in  North  Carolina  shall  become  a 
domestic  corporation  by  filing  with  the  secre- 
tary of  state  copies  of  its  charters  and  by- 
laws. Section  8  provides  that  on  compliance 
with  the  act  such  corporation  shall  immediate- 
ly become  a  corporation  of  the  state,  and  may 
sue  and  be  sued  in  the  state  courts.  Held,  that 
a  body  incorporated  by  act  of  congress  as  a 
fraternal  and  benevolent  corporation  in  the 
District  of  Columbia,  on  compliance  with  such 
state  law,  becomes  a  domestic  corporation,  and 
not  a  mere  licensee  to  do  business  in  the  state. 

8.  A  fraternal  and  benevolent  foreign  corpo- 
ration which  had  become  a  domestic  corpora- 
tion by  compliance  with  Pub.  Laws  1889,  pro- 
viding the  manner  in  which  foreign  corpora- 
tions may  become  domestic  corporations,  when 
sued  in  the  state  court  by  a  citizen  of  North 
Carolina  as  a  domestic  corporation  on  a  cause 
of  action  which  discloses  no  federal  question, 
cannot  remove  the  cause  to  the  United  States 
circuit  court. 

Appeal  from  superior  court,  Davidson  coun- 
ty; Bryan,  Judge. 

Action  by  Minnie  O.  Layden  against  the 
Endowment  Bank  of  the  Knights  of  Pythias 
of  the  World.  From  an  order  refusing  to  re- 
move the  cause  to  the  United  States  circuit 
court,  defendant  appeals.    Affirmed. 

The  following  is  the  statement  of  the  case 
on  ai^eal:  This  was  a  civil  action  return- 
able to  fall  term  of  the  superior  court  of  Da- 
vidson county  held  on  the  first  Monday  in 
September,  1900,  H.  B.  Bryan,  Judge  presid- 
ing, for  the  recovery  of  |3.000  upon  an  in- 
surance policy  issued  by  defendant  company 
on  the  life  of  T.  L.  Layden,  plaintiffs  intes- 
tate. In  apt  time,  namely,  before  defend- 
ant's time  for  answering  had  expired,  the  de- 
fendant company,  by  its  attorneys,  moved  to 
remove  this  action  into  the  circuit  court  of 
the  United  States  in  and  for  the  Fourth  dis- 
trict of  Western  North  Carolina,  and  present- 
ed a  petition  and  bond,  copies  of  which  are 
herewith  attached,  and  made  a  part  of  this 
case  on  appeal.  The  motion  for  removal  was 
made  upon  the  ground  that  the  defendant 
company  was,  at  the  beginning  of  this  action 
and  at  the  time  of  the  filing  of  the  said  peti- 
tion, a  nonresident  of  the  state  of  North  Caro- 
lina, and  that  the  plaintiff  was  at  the  said 
time  a  resident  of  the  said  state,  and  upcm 
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the  further  ground  that  it  was  a  corporation 
organized   by  act   of   the   congress   of  the 
United  States,  and  hence  that  the  controver- 
sy arose  under  the  constitution  and  laws  of 
the  United  States  <28  Stat  96,  c.  119)  ap- 
proved June  29,  1894.    This  motion  was  re- 
sisted tj  plaintiff  upon  the  ground  that  the 
defendant  company  was  a  corporation  under 
the  laws  of  the  state  of  North  GdroUna,  hav- 
ing theretofore  amended   her  complaint  by 
leave  of  court,  setting  forth  this  fact,  which 
complaint  was  not  verified.    This  motion  his 
honor  refused,  upon  the  ground  that  the  de- 
fendant had  become  a  domestic  corporation 
under  the  act  known  as  the  "Gralge  Act**; 
and  from  this  order  refusing  to  order  the  re- 
moval of  this  cause  into  the  circuit  court  of 
the  United  States  defendant  excepted,  and 
appealed  to  the  supreme  court    It  appears 
that  in  apt  time  the  defendant  filed  the  fol- 
lowing petition  for  removal,  together  with  the 
bond  required  by  law:    "Comes  the  defend- 
ant Supreme  Lodge  Knights  of  Pythias,  sued 
herein  as  the  Endowment  Rank  Knights  of 
Pythias,  and  shows  to  the  court:    That  this 
suit  is  brought  by  the  plaintiffs  to  recover 
the  sum  of  $3,000  upon  a  certificate  of  mem- 
bership in  the  Endowment  Rank  E^nigbts  of 
Pythias,  issued  by  the  defendant  in  which 
said  certificate  were  named  the  said  plain- 
tiffs as  beneficiaries,  and  is  wholly  of  a  civil 
nature;  that  the  matter  and  amount  in  dis- 
pute in  said  suit  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  or  value  of  $2,000, 
all  of  which  will  more  fully  appear  by  the 
complaint  in  said  suit  filed  July  5,   1900, 
which  is  hereby  referred  to,  and   made  a 
part  hereof;   that  the  said  suit  is  one  aris- 
ing under  the  laws  of  the  United  States; 
that  the  -  said  Supreme  Lodge  Knights  of 
Pythias  is,  and  was  at  the  time  of  the  com- 
mencement of  said  suit  a  nonresident  of 
this  state,  and  a  corporation  organized  and 
existing  under  the  act  of  congress,  to  wit 
the  act  approved  May  5,  1870,  entitled  *An 
act  to  provide  for  the  creation  of  corpora- 
tions in  the  District  of  Columbia  by  gen- 
eral law'  (16  Stat  98),  and  the  amendments 
thereto,  and  an  act  was  passed,  'An  act  to 
incorporate  the  Supreme  Lodge  EInights  of 
Pythias,*  approved  June  29,  1894  (28  Stat 
96,  c.  119);   that  the  said  certificate  was  so 
Issued  by  the  defendant  under  and  by  vir- 
tue of  authority   derived  from   and   under 
said  acts  of  congress,  and  that  the  same, 
and  acts  done  under  and  in  pursuance  there- 
of,  are  involved  in   this  action;    that   the 
plaintiff,  at  the  time  of  the  commencement 
of  this  action,  was,  and  still  is,  a  resident 
and  citizen  of  the  state  of  North  Carolina; 
that  the  time  within  which  the  said  Supreme 
Lodge  Knights  of  Pythias  is  required  by 
the  laws  of  the  state  of  North  Carolina,  and 
the  rules  and  practice  of  said  court  to  an- 
swer or  plead  to  said  complaint  in  said  suit 
has  not  yet  expired;    that   said    Supreme 
Lodge  Knights  of  Pythias  makes  and  files 
herewith  a  bond  In  the  sum  of  $500,  with 


good  and  sufficient  surety,  for  its  entering 
into  the  circuit  court  of  the  United  States  in 
and  for  the  Fourth  district  of  Western 
North  Carolina  on  the  first  day  of  its  next 
session  a  copy  of  the  record  in  this  suit 
and  for  paying  all  costs  that  may  be  award- 
ed by  said  circuit  court,  if  it  shall  hold  that 
this  suit  was  wrongfully  or  improperly  re- 
moved thereto.  Wherefore  the  Supreme 
Lodge  Elnights  of  Pythias  prays  this  court  to 
proceed  no  further  herein,  except  to  accept 
this  petition  and  bond,  and  to  make  an  or- 
der requiring  said  defendant  to  enter  and 
file  a  copy  of  the  record  herein  in  said  cir- 
cuit court  of  the  United  States,  as  required 
by  law." 

The  complaint  is  as  follows:  ^The  plain- 
tiffs, complaining  of  defendants,  allege:  (1) 
That  in  the  year  1894,  at  and  in  the  county 
and  state  aforesaid  [Davidson  county,  N. 
C],  T.  F.  Layden,  deceased,  of  Lexington,  N. 
C,  took  of  the  defendants  ^  duly-executed 
policy  of  insurance  (No.  49,165),  whereby 
they  agreed  to  pay  the  sum  of  $8,000  at  his 
death  to  'Minnie  O.  Layden,  his  wife,  and 
surviving  children,*  and  said  T.  F.  Layden 
paid  all  the  premiums  and  dues  regularly  for 
a  period  of  six  years,  and  up  to  his  death, 
and  fully  complied  with  all  the  conditions  of 
said  policy.  (2)  That  the  plaintiff,  Minnie 
O.  Layden,  was  the  wife  therein  referred  to, 
and  E.  H.  Layden,  for  whom  Minnie  C.  Lay- 
den, his  mother,  is  guardian,  is  the  only 
child,  surviving,  or  otherwise,  of  said  T.  F. 
Layden,  insured.  (3)  That  said  T.  F.  lay- 
den died  in  Lexington,  N.  C,  on  the  15th 
day  of  January,  1900,  while  in  good  stand- 
ing, and  due  notice  and  proof  of  death  were 
made  to  the  defendants,  insurers,  on  blanks 
provided  by  them  as  the  policy  required. 
(4)  That  the  defendants  refused,  and  still 
refuse,  to  pay  the  beneficiaries  herein  recit- 
ed the  $3,000  due  on  and  by  said  policy  on 
the  15th  day  of  January,  1900,  and  said 
amount  is  still  due  and  unpaid  to  plaintiffs. 
Wherefore  the  plaintiffs  demand  judgment 
against  the  defendants:  (1)  For  the  sum  of 
^,000,  with  interest  from  the  15th  day  of 
January,  1900,  till  paid;  (2)  for  such  other 
and  further  relief  as  the  plaintiffs  may  be 
entitled  to  in  law  and  equity;  (3)  for  the 
costs  of  this  action."  The  amendment  to 
the  complaint  is  in  the  following  vv'ords: 
"(11)  That  the  defendant  company  herein 
sued,  and  against  whom  this  plaintiff  asks 
relief,  is  a  corporation  duly  formed  under 
and  by  authority  of  the  laws  of  the  state  of 
North  Carolina,  doing  business  in  said  state 
as  an  insurance  company." 

Walser  &  Walser,   for  appellant    8.   B. 
Williams,  for  appellee. 

DOUGLAS.   J.    (after   stating  the   facts) 
The  point  directly  presented  to  us  is  whethei 
a  corporation  originaJly  organized  under  the 
laws  of  the  United  States,  but  which  has  be- 
come a  domestic  corporation  of  this  state 
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under  the  proyisions  of  chapter  62  of  the 
Public  Lews  of  1899,  can  remove  a  cause 
Into  the  circuit  court  of  the  United  States 
when  expressly  sued  as  a  domestic  corpora- 
tion. That  such  a  corporation,  originally  or- 
ganized under  the  laws  of  another  state,  can- 
not do  so,  is  settled  In  the  recent  case  of 
Debnam  v.  Telegraph  Co.,  126  N.  Q  831,  86 
S.  B.  269,  which  is  adopted  as  a  part  of  this 
opinion.  Whether  the  present  defendant 
comes  within  the  operation  of  that  decision 
is  the  question  before  us. '  We  think  it  does. 
We  are  not  prepared  to  say  that  the  United 
States  are  on  a  level  in. all  respects  with  the 
states,  which  are  considered  as  foreign  Juris- 
dictions. The  national  government,  while  a 
distinct  sovereignty,  is  not  a  foreign  state, 
because  It  is  composed  of  all  the  states,  and 
is  equally  at  home  in  all  of  them.  The  line 
of  demarkation  between  state  and  federal 
authority  does  not  depend  upon  territorial 
limits,  but  entirely  upon  the  subject-matter 
of  legislation  or  judicial  construction  as  de- 
fined by  the  constitution  of  the  United 
States.  This  doctrine  applies  to  the  federal 
government  only  in  its  relation  to  the  states, 
as  it  is  controlled  by  principles  essentially 
different  when  dealing  with  the  District  of 
Columbia,  or  other  territories  of  the  United 
States.  Congress  is  the  supreme  lawmaking 
power  of  all  territories,  certainly  unrestrain- . 
ed  by  any  local  authority,  and  it  would  seem 
but  indefinitely  so  even  by  the  federal  con- 
stitution. In  such  cases  it  seems  to  us  that 
congress  acts,  not  In .  its  national  capacity, 
but  as  a  local  legislature;  and  its  acts,  un- 
less otherwise  clearly  expressed,  are  con- 
fined in  their  binding  operation  to  the  juris- 
dictions for  which  they  were  originally  In- 
tended. We  therefore  think  that  corpora- 
tions chartered  primarily  to  do  business  In 
the  JDistrict  of  Columbia  have  no  right,  be- 
yond that  of  comity,  to  operate  in  any  of  the 
states,  unless  expressly  authorized  by  their 
charters.  They  therefore  stand  on  the  same 
footing  as  corporations  of  other  states,  so 
far  as  the  axrt  of  1899  is  concerned.  By  that 
act  the  right  of  comity  was  withdrawn  from 
them  in  common  with  all  other  foreign  cor- 
porations, and  they  were  forbidden  to  exer- 
cise their  coTp(H*ate  powers  within  this  state, 
unless  they  became  domestic  corporations. 
It  Is  admitted  that  the  defendant  domesti- 
cated under  that  act,  and,  as  we  have  held 
that  the  legal  effect  of  the  act  "was  to  char- 
ter and  not  to  license,  we  are  compelled  to 
hold  that  the  defendant  has  no  right  to  re- 
move the  case  at  bar  into  the  federal  court 
We  can  find  no  provision  in  the  constitu- 
tion of  the  United  States  directly  authorizing 
the  formation  of  corporations  by  the  federal 
government.  That  it  has  the  implied  au- 
thority to  do  so  whenever  necessary  and 
inroper  for  carrying  into  effect  its  express 
powers  was  finally  settled  by  the  case  of  Mc- 
Culloch  ▼.  Maryland,  4  Wheat  816,  4  L.  Bd« 
579,  but  it  is  interesting  to  note  the  limita- 
tions placed  upon  such  authority  in  the  opin- 
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ion  of  the  court  Chief  Justice  Marshall, 
speaking  for  the  court  says,  on  page  411, 
4  Wheat,  and  page  602,  4  L.  Ed.:  "The 
power  of  creating  a  corporation  is  never  used 
for  its  own  sake,  but  for  the  purpose  of 
effecting  something  else.  No  sufficient  rea- 
son is  theirefore  perceived  why  it  may  not 
pass  as  incidental  to  those  powers  which  are 
expressly  given,  if  it  be  a  direct  mode  of 
executing  them."  And  again,  on  page  421, 
4  Wheat,  and  page  605,  4  Lu  Bd.,  alluding  to 
the  fact  that  the  constitution  gave  to  con- 
gress no  express  authority  to  create  cor- 
porations, he  says:  "Had  it  been  intended 
to  grant  this  power  [of  creating  corpora- 
tions] as  one  which  should  be  distinct  and 
Independent  to  be  exercised  In  any  case 
whatever,  It  would  have  found  a  place 
among  the  enumerated  powers  of  the  gov- 
ernment But  being  considered  merely  as 
a  means  to  be  employed  only  for  the  pur- 
pose of  carrying  Into  execution  the  given 
powers,  there  could  be  no  motive  for  par- 
ticularly mentioning  It"  Again,  the  great 
chief  justice,  speaking  for  the  court,  in  Os- 
bom  V.  Bank,  9  Wheat  738,  860,  6  L.  Bd. 
204.  233,  says:  ''The  bank  is  not  considered 
as  a  private  corporation,  whose  principal  ob- 
ject is  individual  trade  and  individual  profit 
but  as  a  public  corporation,  created  for  pub- 
lic and  national  purposes.  That  the  mere 
business  of  banking  Is,  In  Its  own  nature,  a 
private  business,  and  may  be  carried  on  by 
individuals  or  companies  having  no  political 
connection  with  the  government  is  admit- 
ted; but  the  bank  is  not  such  an  individual' 
or  company.  It  was  not  created  for  its  own 
sake,  or  for  private  purposes.  It  has  never 
been  supposed  that  congress  could  create 
such  a  corporation.  The  whole  opinion  of 
the  court  in  the  case  of  McCulloch  v.  Mary- 
land is  founded  on  and  sustained  by  the 
idea  that  the  bank  is  an  instrument  which 
is  'necessary  and  proper  for  carrying  into 
elfect  the  powers  vested  in  the  government 
of  the  United  States.' "  These  questions  be- 
come important  In  construing  the  opinion  In 
Railroad  Oo.  v.  Myers,  115  U.  S.  1,  6  Sup.  Ct 
1118,  29  L.  Bd.  319,  wherein  the  court  says: 
"We  are  of  opinion  that  coiporatlons  of  the 
United  States,  created  by  and  organized  im- 
der  acts  of  congress,  like  the  plaintiffs  in  er- 
ror in  these  cases,  are  entitled  as  such  to  re- 
move into  the  circuit  court  of  the  United 
States  suits  brought  against  them  in  the 
state  courts  under  and  by  virtue  of  the  act 
of  March  3,  1875,  on  the  ground  that  such 
suits  are  suits  'arising  under  the  laws  of  the 
United  States.'  We  do  not  propose  to  go  in- 
to a  lengthy  argument  on  the  subject  We 
think  that  the  question  has  been  substantially 
decided  long  ago  by  this  court.  The  ex- 
haustive argument  by  Chief  Justice  Marshall 
in  the  case  of  Osbom  v.  Bank,  9  Wheat  817, 
828,  6  L.  Ed.  204,  delivered  more  than  sixty 
years  ago,  and  always  acquiesced  In,  renders 
any  further  discussion  unnecessary  to  show 
that  a  suit  by  or  against  a  corporation  of 
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the  United  States  is  a  suit  arising  under  the 
laws  of  the  United  States."  The  words, 
"like  the  plaintiffs  in  error,"  which  we  hare 
italicized,  taken  In  connection  with  the  lim- 
itations in  the  cited  opinion  of  Osbom  v. 
Dank,  would  Indicate  that  there  might  be 
other  classes  of  corporations  organized  under 
the  authority  of  congress  that  would  not 
have  the  inherent  power  of  removal  in  all 
cases.  Such,  for  Instance,  would  be  the  cor- 
porations authorized  by  congress  under  its 
special  powers  of  legislation  for  territories 
directly  under  its  control,  and  not  Intended 
to  he,  used  in  any  way  as  governmental 
agencies,  or  In  furtherance  of  Interstate 
commerce.  The  petitioner  at  bar,  whether 
viewed  as  a  life  Insurance  company  or  as  a 
fraternal  organization.  Is  In  no  sense  a  gov- 
ernmental agency;  and  we  do  not  think  that 
life  or  fire  insurance  can  be  brought  >wlthin 
the  definition  of  interstate  commerce.  We 
think  that  the  petitioner  was  Incorporated 
by  congress  to  operate  primarily  in  the  Dis- 
trict of  Columbia,  with  only  such  Incidental 
powers  outside  of  said  District  as  It  might 
have  by  the  law  of  comity.  Therefore  we 
think  that  it  comes  within  the  principle  of 
the  decision  In  Railroad  Go.  v.  Skottowe,  162 
U.  S.  490,  16  Sup.  Ct  868,  40  L.  Ed.  1048. 
in  which  the  court  says,  on  page  497,  162  U. 
S.,  page  871,  16  Sup.  Ct,  and  page  1051,  40 
L.  Ed.:  "But,  even  If  the  court  were  ob- 
liged, under  the  allegations  of  the  plain- 
tiff's complaint,  to  take  judicial  notice  of  the 
defendant  company's  charter,  no  act  of  con- 
gress was  pointed  out  under  which  it  was 
acting  when  operating  the  railroad  in  the 
state  of  Oregon.  6o  far  as  appears,  the  de- 
fendant company  existed  and  was  doing 
business  In  the  state  of  Oregon  solely  under 
the  authority  of  that  state,  whether  express 
or  permissive.  The  two  acts  of  congress  re- 
ferred to  do  not  disclose  any  Intention  on 
the  part  of  congress  to  confer  powers  or 
rights  to  be  exercised  outside  of  the  terri- 
tories named  therein."  Such  a  principle,  re- 
lating to  railroads,  which  are  admittedly  In- 
struments of  interstate  commerce,  would  ap- 
ply with  even  greater  force  to  a  corporation 
having  no  such  character.  An  examination 
of  the  acts  under  which  the  petitioner  was 
incorpoi'ated  will  clearly  show  its  local  char- 
acter. It  was  originally  Incorporated,  as 
shown  by  its  petition,  under  chapter  80,  16 
Stat,  entitled  "An  act  to  provide  for  the 
creation  of  corporations  in  the  District  of 
Columbia  by  general  law/'  approved  May 
5,  1870.  It  was  again  Incorporated  by  spe- 
cial act  approved  June  29,  1894  (28  Stat  c. 
119).  The  first  section  of  this  act  reads  as 
follows:  "That  George  B.  Shaw  •  •  • 
[and  others],  officers  and  members  of  the 
Supreme  Lodge,  Knights  of  Pythias,  and 
their  successors,  be,  and  they  are  hereby  in- 
corporated and  made  a  body  politic  and  cor- 
porate In  the  District  of  Columbia  by  the 
name  of  TThe  Supreme  Lodge,  Knights  of 
Pythias';  and  by  that  name  it  may  sue  and 


be  sued,  plead  and  be  Impleaded  in  any 
court  of  law  or  equity,  and  may  have  and 
use  a  common  seal,  and  change  the  same  at 
pleasure,  and  be  entitled  to  use  and  exercise 
all  the  powers,  rights  and  privileges  inci- 
dental to  fraternal  and  benevolent  corpora- 
tions within  the  District  of  Columbia." 
Neither  of  these  acts  give  any  authority, 
either  express  or  implied,  to  the  petitioner 
to  exercise  any  of  its  corporate  powers  out- 
side of  the  District  of  Columbia.  We  are 
not  now  dealing  with  the  right  of  comity, 
for  that  lias  been  expressly  withdrawn  by 
the  state  of  North  Carolina  by  the  act  of 
February  10,  1899.  Nor  do  we  mean  to  treat 
the  petitioner  as  a  citizen  of  the  District  of 
Columbia,  but  as  a  federal  corporation  creat- 
ed for  local,  and  not  for  national,  purposes. 
As  such.  It  has  no  Inherent  right  to  do  busi- 
ness in  this  state  in  violation  of  our  statute. 
It  seems  to  have  recognized  this  fact,  and 
took  advantage  of  the  provisions  of  the  stat- 
ute to  become  a  "domestic  corporation,"  as 
therein  provided.  Its  status  as  such  is  set- 
tled by  the  decision  of  this  court  in  Debnam 
V.  Telegraph  Co.,  supra.  Acting,  therefore, 
as  a  domestic  corporation — ^the  ozily  capacity 
in  which  It  could  then  lawfully  act — at  the 
time  this  cause  of  action  accrued,  and  sued 
only  as  a  domestic  corporation,  we  see  no 
legal  grounds  for  removal.  We  are  not  in- 
advertent to  the  cases  of  Supreme  Lodge  v. 
HiU,  22  C.  C.  A.  280,  76  Fed.  468,  and  Same 
V.  England,  86  C.  C.  A.  298,  94  Fed.  369,  in 
which  it  is  held  that  this  petitioner  has  the 
right  of  removal  to  the  federal  courts;  nor 
to  the  case  of  Supreme  Lodge  v.  Kalinski, 
163  U.  8.  289,  16  Sup.  Ct  1047,  41  L.  Ed.  163, 
in  which  the  court  entertained  the  appeal. 
In  the  last  case  the  question  of  Jurisdiction 
does  not  seem  to  have  been  raised;  nor  do 
any  of  the  cases  refer  to  the  petlti(»ier  in  its 
relation  as  a  domestic  corporation, — th^  es- 
sential question  In  the  case  at  bar.  We 
have  considered  the  line  of  cases  holding  the 
doctrine  that  in  all  cases  of  removal  the  Ju- 
risdiction of  the  subject-matter  of  the  ac- 
tion must  appear  on  the  face  of  the  com- 
plaint as  filed  by  the  plaintiff,  and  cannot  be 
injected  into  the  record  by  the  defendant  in 
making  out  his  case  for  removal  Metcalf 
v.  City  of  Watertown.  128  U.  S.  586,  9  Sup. 
Ct  173,  32  L.  Ed.  643;  Tennessee  v.  Union 
&  Planters'  Bank,  152  U.  S.  454,  14  Sup.  Ct 
654,  38  L.  Ed.  511;  Ghappell  v.  Waterworth, 
155  U.  S.  102,  15  Sup.  Ct  84,  39  L.  Ed.  85; 
Land  Ca  v.  Brown,  155  U.  S.  488,  15  Sup. 
Ct  357,  39  L.  Ed.  233;  Railroad  Co.  ▼.  Skot- 
towe, 162  U.  S.  490,  16  Sup.  Ct  869,  40  L. 
Ed.  1048;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Texas,  170  U.  S.  226,  18  Sup.  Ct  603,  42  L. 
Ed.  1017;  Houston  &  T.  C.  R.  Co.  v.  Texas, 
177  U.  S.  66,  20  Sup.  Ct.  545,  44  L.  Ed.  673. 
As  we  have  some  doubt  of  the  application 
of  these  cases  to  that  at  bar  as  precluding 
an  inquiry  as  to  the  origin  of  its  incorpora- 
tion, in  view  of  the  decision  in  Railroad  Cow 
T.  Cody,  166  U.  S.  606,  17  Sup.  Ot  703,  41  L. 
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Ed.  1132,  and  as  a  determln&tlon  of  the  i 
point  is  not  neoeesary  to  our  decision,  we 
prefer  to  rest  our  opinion  on  tlie  grounds 
already  stated.  As  we  said  in  Debnam's 
Case  we  must  say  now:  We  are  of  the  opln- 
i(Mi  that,  as  the  defendant  has  become  a 
domestic  corporation  of  the  state  of  North 
Carolina,  and  in  contemplation  of  law  a  citi- 
zen thereof,  and  as  the  plaintiff  has  sued 
the  defendant  as  a  North  Carolina  corpora- 
tion upon  a  cause  of  action  which  dlBcloses 
no  federal  question  whatever,  the  case  cannot 
be  removed  into  the  chrcuit  court  of  the 
United  States.  Therefore  the  Judgment  of 
the  court  below  is  affirmed. 


(128  N.  a  517) 

STEWART  T.  SOUTHERN  RY.  CO. 
(Supreme  Court  of  North  Carolina.    June  6^ 

1901.) 

MASTER  AND   8BRVANT  —  RAILROADS  —  INJU- 
RIES TO  EMPLOYES-CONTRIBU- 
TORY  NBOLIOENCB. 
Where  plaintifira  intestate  seated  himself 
on  the  end  of  a  railroad  tie  while  acting  as 
flagman,  and,  while  asleep  thereon,  was  struck 
by  defendant's  engine,   toe  whistle  of  which 
had  been  sounded  and  the  bell  rung  when  the 
engineer    discovered     the   deceased,    and     the 
brakes  applied  when  it  was  seen  the  deceased 
did  not  move  out  of  danger,  a  nonsuit  was 
properly  granted,   as  deceased  was  guilty  of 
contributory  negligence. 

Douglas,  J.,  dissenting. 

Appeal  from  superior  court;  Davidson 
county;  Bryan,  Judge. 

Action  by  J.  J.  Stewart,  administrator, 
against  the  Southern  Railway  Company. 
From  a  Judgment  In  favor  of  the  defendant, 
plaintiff  appeals.    Affirmed. 

L.  S.  Overman,  for  appellant  Glenn  & 
Manly,  for  appellee. 

PER  CURIAM.  We  adopt  the  following 
opinion  in  this  case  prepared  by  the  late 
Chief  JusUce  FAIRCLOTH: 

This  is  an  action  to  recover  damages  for 
killing  Julius  Hargrove.  The  plaintiff's  in- 
testate was  a  flagman  or  brakeman  on  de- 
fendant's work  train,  and  was  an  old  rail- 
road man,  and  knew  the  rules  of  railroads 
as  to  the  passing  of  trains.  The  conductor 
of  the  work  train  stationed  plaintiff's  intes- 
tate at  a  point  between  Elmwood  and  the 
work  train,  to  hear  the  freight  train  blow, 
and  to  signal  the  work-  train  out  of  the  way 
of  the  freight  train.  The  signal  was  given* 
and,  as  the  work  train  went  out,  the  con- 
ductor said  to  him,  "Stay  here  until  I  re- 
turn; will  follow  74  [freight  train]  right 
back."  The  Intestate  knew  and  expected 
that  train  74  would  come  by  as  soon  as  the 
work  train  was  out  of  the  way.  He  was  then 
awake,  sober;  and  In  hia  right  mind.  Three 
hundred  yards  above  the  place  where  the  in- 
testate was  Injured,  the  freight  train  stopped 
to  "fix  a  log,"  and  could  be  seen  that  dis- 
tance.   The  intestate  was  sitting  on  a  cross- 


tie  asleep,  within  a  few  inches  of  the  Iron 
ralL  As  the  engineer  of  train  74  approached 
and  saw  a  person  sitting  on  the  cross-tie,  he 
assumed  that  he  would  get  ofC,  but  on  nearer 
approach,  seeing  that  the  person  did  not 
move,  he  gave  the  alarm  signal  by  sounding 
the  whistle,  ringing  the  bell,  and  applying 
the  brakes.  The  intestate  was  struck  by  the 
freight  train,  injured,  and  died  soon'afteiv 
wards.  When  the  conductor  saw  that  the  in- 
testate did  not  move,  it  was  too  late  to  stop 
before  passing  the  intestate.  The  defendant 
Introduced  no  evidence,  and,  when  the  plain- 
tiff closed,  his  honor  intimated  that  the  plain- 
tiff could  not  recover,  and  a  nonsuit  and  ap- 
peal were  taken. 

In  this  and  like  cases  the  plaintiff's  evi- 
dence is  taken  as  true.  The  rule  on  this 
subject  has  been  so  frequently  and  recently 
expressed  by  this  court  that  repetition  seems 
to  be  superfluous  work.  However,  in  Nor- 
wood V.  Raihroad  Co.,  Ill  N.  C.  240,  16  S.  B. 
5,  the  court  said:  "When  he  placed  himself 
in  a  position  where  he  was  liable  to  be  strick- 
en by  a  passing  engine,  it  was  his  duty  to 
keep  a  sharp  lookout;  and  if  he  carelessly, 
recklessly,  and  in  a  drunken  stupor  remain- 
ed on  the  track  when  the  engine  was  ap- 
proaching, and  tin  it  came  in  contact  with 
him,  he  was  negligent  *  *  *  If  it  were 
conceded  that  the  engineer  saw  the  deceased 
walking  along  the  tracl^  or  sitting  upright 
on  the  end  of  a  cross-tie,  in  time  to  have 
stopped  the  train  without  peril  or  difficulty, 
he  was  Justified  In  believing  up  to  the  last 
moment,  in  the  absence  of  knowledge  or  in- 
formation that  he  was  insane  6r  deaf,  that 
the  Intestate  would  take  reasonable  precau- 
tion for  his  own  safety  by  moving  out  of 
the  way,"— citing  other  decisions  to  the  same 
effect,  which  decisions  have  been  followed 
ever  since.  In  Wycoff  v.  Railroad  Co.,  126 
N.  C.  1162,  37  S.  B.  999,  the  facts  were  not 
Identical,  but  were  similar,  and  presented 
the  same  question.  The  plaintiff  testified 
that  he,  being  worried,  stepped  off,  and  sat 
on  the  end  of  a  cross-tie  to  rest  a  few  min- 
utes, and  while  sitting  there  he  dropped  off 
to  sleep,  and  was  knocked  senseless  by  a 
passing  train.  The  court  affirmed  per  curiam 
the  nonsuit  on  the  authority  of  Norwood's 
Case,  supra.    Affirmed. 

DOUGLAS,  J.  (dissenting).  I  cannot  con- 
cur in  the  opinion  of  the  court  The  answei 
alleges  that  "the  said  plaintiff's  intestate 
deliberately,  with  a  reckless  disregard  of  his 
own  safety,  sat  down  upon  the  railroad  track, 
and  fell  asleep";  and  "that  the  engineer  of 
said  locomotive,  when  he  saw  a  person  sit- 
ting on  the  cross-ties,  supposed  that  he  would 
get  off,  and  thus  escape  injury.  As  he  ap- 
proached quite  close,  and  seeing  that  the  per- 
son did  not  move,  he  gave  signals  of  alarm 
by  blowing  the  whistle  and  ringing  the  bell 
of  the  locomotive,  thus  endeavoring  to  warn 
the  said  person  of  the  danger;  and  then,  see- 
ing that  he  did  not  move»  the  engineer  ap- 


52 


89  SOUTHEASTBBN  BBPOBTBB. 


(N.  a 


plied  the  brakes,  and  did  everything  in  his 
power  to  stop  the  engine,  but  it  wa&  too 
late."  The  fireman  testified  as  follows: 
"Bob  James  was  engineer.  He  blew  whistle 
twice,  and  made  one  application  of  brakes, 
and  came  over  on  my  side  ajid  asked  if  he 
hit  that  man.  We  had  done  passed."  This 
clearly  shows,  what  was  practically  iidmit* 
ted  upon  the  argument,  that  the  engineer 
neither  blew  the  whistle  nor  gave  any  signal 
whatever  until  he  was  too  close  to  the  de- 
ceased to  do  any  good.  In  the  fateful  words 
of  the  answer,  "it  was  too  late." 

The  opinion  of  the  court  seems  to  be  bas- 
ed exclusively  on  the  Cases  of  Norwood  and 
of  Wycoff,  as  those  are  the  only  cases  dted. 
As  the  latter  case  was  decided  by  a  mere 
per  curiam  Judgment,  without  setting  forth 
either  the  facts  or  the  law,  it  is  a  Just  prec- 
edent for  neither.  The  facts  in  Norwood's 
CAse  were  essentially  different  from  those  in 
the  case  at  bar.  In  the  former  case  it  ap- 
peared from  the  evidence  that  the  engineer 
kept  a  constant  lookout;  that  neither  he  nor 
the  fireman  saw  the  deceased  at  any  time; 
and  that,  owing  to  a  curve  in  the  track.  It 
would  have  been  impossible  for  the  engineer 
to  have  seen  him  in  time  to  have  prevented 
the  accident  by  stopping  his  train.  There 
are  in  the  opinion  some  unguarded  expres- 
sions, in  the  nature  of  dicta,  that  have  been 
construed  to  mean  that  the  engineer  had  a 
right  to  presume,  up  to  the  last  moment,  that 
the  deceased  would  get  off  the  track,  and 
that  therefore  there  was  no  duty  resting  up- 
on the  engineer  to  give  any  warning  what- 
ever until  the  last  moment,  when,  of  course, 
it  would  have  been  too  late.  The  mere  state- 
ment ol  the  proposition  exi)08es  its  inherent 
tBlBity.  That  It  was  a  mere  dictum  is  shown 
by  the  fact  that  the  engineer  never  saw  the 
deceased,  and  therefore  had  no  occasion  for 
any  presumption  of  any  kind.  If  this  was 
ever  the  meaning  of  Norwood's  Case,  it  has 
been  clearly  overruled  in  Fulp  v.  Bailroad 
Co.,  120  N.  C.  525,  27  S.  E.  74,  where  Justice 
Furches,  speaking  for  a  unanimous  court, 
says:  "But  the  great  error  of  the  charge  is 
that  it  is  in  violation  of  that  great  principle 
in  favor  of  human  life,  so  thoroughly  settled 
in  this  state  and  in  every  Jurisdiction,  that 
the  Jury  shall  pass  upon  the  acts  of  the  de- 
fendant where  negligence  is  alleged,  and  up- 
on the  contributory  negligence  of  the  intes- 
tate .if  that  is  alleged.  This  has  not  been 
done  in  this  trial.  We  have  shown  that  it 
has  not  been  done  as  to  sounding  the  whistle 
in  a  sufficiently  intelligible  way  to  be  under- 
stood whether  it  was  passed  on  or  not"  As 
it  was  necessary  for  the  Jury  to  pass  upon 
the  fact  whether  or  not  the  whistle  was 
sounded,  there  surely  must  have  been  some 
recognized  obligation  upon  the  defendant  to 
sound  the  whistle.  It  is  true,  the  whistle 
should  have  been  sounded  at  the  crossing; 
but  it  is  equally  true  that  Fulp's  intestate 
was  on  the  track  80  or  40  yards  away  from 
the  crossing,  and  was  never  seen  by  the  en- 


gineer, who  did  not  know  that  he  had  struck 
him  until  the  next  day.  If  the  defendant 
was  liable  for  failure  to  blow  at  a  crossing 
because  it  might  have  aroused  a  man  lying 
40  yards  down  the  track,  of  whose  existence' 
it  had  no  knowledge,  how  much  greater 
would  seem  to  be  its  negligence  when  the 
deceased  was  in  full  sight  of  the  engineer  I 
I  do  not  mean  to  say  that  in  the  case  at  bar 
the  engineer  should  have  stopped  his  train 
as  soon  as  he  saw  the  deceased  sitting  on 
the  ends  of  the  cross  ties;  but  I  do  say  that 
he  should  have  given  him  timely  warning  by 
bell  or  whistle,  one  or  both,  as  might  be  nec- 
essary. It  would  have  taken  but  little  trou- 
ble to  have  sounded  the  whistle,  and  would 
not  have  interfered  in  the  slightest  degree 
with  the  running  of  his  train.  Surely  a  hu- 
man life  is  still  worth  something,— the  pull- 
ing of  a  bell  cord,  the  opening  of  a  whistle. 
Where  a  human  life  is  at  stake  that  may  be 
saved  by  the  sounding  of  a  whistle^  then  it 
is  gross  negligence— call  this  an  expletive  if 
you  will— not  to  blow  the  whistle.  Against 
the  dictum  in  the  Norwood  Case,  I  would 
respectfully  invite  the  attention  of  the  court 
to  the  following  authorities: 

In  Finlayson  v.  Bailroad  Go.,  1  DHL  579, 
582,  Fed.  Cas.  No.  4,703,  the  court  says:  "In 
this  case  the  uncontradicted  evidence  on 
both  sides  is  that  the  man  who  was  killed 
was  walking  on  the  track  of  the  defendant 
corporation  along  the  same  course  the  train 
was  going  that  struck  and  killed  him;  and 
the  question  arises  what  degree  of  precaution 
or  care  a  railroad  company  or  its  servants 
are  bound  to  take  to  guard  against  injuring 
a  man  under  such  circumstances.  *  *  *  I 
instruct  you  that  the  agents  of  the  railroad 
company  had  a  right  to  suppose  he  was  such 
a  man,  of  sound  mind  and  sound  hearing, 
and  that  he  would  take  reasonable  care  to 
protect  himself  in  case  of  danger.  Under 
that  view  of  the  case,  I  further  say  to  you 
that  these  agents  or  officers  of  the  company 
were  bound  to  give  a  recuonable  and  fair  no- 
tice of  their  approach,  when  they  found  that 
the  man  was  not  taking  steps  to  get  out  of 
the  way.— such  a  notice  as  would  reach  a 
man,  under  ordinary  circumstancea  of  good 
hearing,  and  who  had  his  attention  alive  to 
his  situation.  If,  then,  you  believe  that  the 
bell  was  nmg,  and  that  the  whistle  was 
sounded,  in  time  to  enable  this  man  to  get 
off  the  track,  these  parties  are  guiltless,  and 
the  company  is  not  liable.  If,  on  the  other 
hand,  you  believe  they  delayed  making  any 
signal  at  all  until  it  was  entirely  too  late  for 
him  to  get  off  the  track;  that  they,  being 
aware  of  his  presence,  delayed  to  ring  the 
bell  or  sound  the  whistle  until  he  could  not 
have  stepped  aside  and  saved  himself, — in 
that  case  there  w<i8  negligence  on  the  part 
of  these  employes,  for  which  the  railroad 
company  is  responsible/*  This  able  opinion 
was  written  by  Justice  Miller,  of  the  United 
States  supreme  court,  and  concurred  in  by 
Judge  Dillon.    Their  namea  are  a  sufficient 
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gnarantj  of  the  value  of  tlie  opinioo.  The 
italics  are  my  own. 

The  same  rule  was  laid  down  by  the  su- 
preme court  of  Pennsylvania  as  far  back  as 
1864,  In  Eailroad  Co.  v.  Spearen,  47  Pa.  800, 
304,  as  follows:  "The  principle  may  be  il- 
lustrated thus:  If  the  engineer  saw  the  ad- 
alt  in  time  to  stop  his  train,  but,  the  train 
being  in  full  view,  and  nothing  to  indicate 
to  him  a  want  of  consciousness  of  its  ap- 
proach, he  would  not  be  bound  to  stop  his 
train.  Having  the  right  to  a  clear  trade,  he 
would  be  entitled  to  the  presumption  that 
the  trest>a8ser  would  remove  from  it  in  time 
to  avoid  the  danger,  or,  If  he  thought  the 
person  did  not  notice  tbe  approaching  train, 
it  would  be  sufficient  to  whistle  to  attract 
his  attention  without  stopping.  But  if,  in- 
stead of  the  adult,  it  were  a  little  child  upon 
the  track,  it  would  be  the  duty  of  the  en- 
gineer to  stop  his  train  upon  seeing  it." 
These  are  the  words  of  a  court  of  recognized 
ability,  and  one  that  has  certainly  never 
been  inclined  to  hamper  railroad  manage- 
ment by  useless  restrictions. 

In  Railroad  Co.  v.  Morlay,  30  C.  0.  A.  Q, 
86  Fed.  240,  242,  the  United  States  circuit 
court  of  appeals  (three  circuit  judges  con- 
curring therein)  says:  '*The  testimony  shows 
that  when  from  200  to  800  feet  away  from 
the  man  the  danger  of  his  situation  was  rec- 
ognized by  the  engineer  and  fireman,  and 
that  from  that  moment  to  the  instant  of  the 
injury  they  attempted,  by  blasts  of  the  whis- 
tle and  by  shouts,  to  warn  him;  but  the 
testimony  of  other  witnesses,  and  the  fact 
that  the  man*s  attention  was  not  awakened, 
tend  to  show  that  the  warnings  were  not 
given.  Whether  they  w^ e  given,  and  wheth- 
er an  earlier  effort  to  stop  or  reduce  the 
speed  of  the  train  should  have  been  made, 
were  therefore  questions  for  the  jury,"--cit- 
ing  Coasting  Co.  v.  Tolson,  139  U.  S.  55i; 
n  Sup.  Ct  653,  35  L.  Ed.  270. 

The  following  headnotes  are  taken  from 
the  case  of  Railroad  Co.  v.  Tlnkham's  Adm'z 
<Ky.)  44  S.  W.  439:  "(1)  Where  the  train- 
men see  a  trespasser  on  the  track  in  front 
of  the  train,  it  is  their  duty  to  give  timely 
warning  of  the  danger,  and,  if  necessary  and 
practicable,  to  slacken  speed  and  stop  the 
train.  (2)  Where  an  engineer  saw  a  tres- 
passer on  the  track  600  yards  ahead  of  the 
engine,  and  neither  gave  the  usual  signal  nor 
made  any  effort  to  stop  the  train  until  with- 
hi  100  yards,  the  question  of  negligence  was 
for  the  Jury." 

The  following  headnotes  are  from  Rail- 
road Co.  V.  Hocker  (Ky.)  55  S.  W.  438:  "a) 
Whether  the  servants  in  charge  of  tbe  train 
gave  timely  warning  of  the  approach  of  the 
train  after  discovering  the  presence  of  a 
trespasser  on  the  track  was  properly  left  to 
the  jury.  (2)  WhUe  the  servants  in  charge 
of  a  train  are  not  bound  to  stop  the  train 
upon  discovering  a  trespasser  upon  the  track, 
they  should  warn  hhn  by  sounding  the  whis- 
tle or  ringing  the  bell;  having  the  right  to 


presume,  when  such  warning  has  be^n  giv- 
en, that  he  will  get  off  the  track  In  time  to 
prevent  injury." 

In  the  recent  case  of  Railroad  Co.  v.  Har- 
vin  (decided  in  December,  1899)  54  S.  W. 
629,  the  com't  of  civil  appeals  of  .Texas  lays 
down  the  rule  in  the  following  explicit 
terms:  "The  instruction  sought,  that  the 
persons  operating  the  engine  'are  authorized 
to  presume  that  a  person  seen  on  the  track 
will  leave  such  track  in  tifne  to  avoid  injury, 
and  are  authorized  to  act  upon  such  pre- 
sumption,' should  have  been  qualified  so  as 
to  show  that  such  presumption  would  not 
arise  unless  some  warning  is  given  of  the 
approach  of  the  train.  Railway  Co.  v.  Smith, 
62  Tex.  254.  Without  this  qualification,  the 
court  was  not  required  to  give  the  instruc- 
tion." 

The  rule  is  thus  laid  down  in  2  Shear.  & 
E  Neg.  S  483:  "Thus  a  locomotive  engineer 
or  motorman,  after  becoming  aware  of  the 
presence  of  any  person  on  or  dangerously 
near  the  track,  however  imprudently  or 
wrongfully,  is  bound  to  use  as  much  care 
to  avoid  iujiu^  to  him  as  he  ought  to  use 
in  favor  of  one  lawfully  and  properly  upon 
the  track;  that  is  to  say,  ordinary  care  with 
respect  to  anticipating  injury,  before  it  be- 
comes imminent,  and  the  utmost  care  and 
diligence  of  which  he  is  personally  capable, 
after  he  knows  that  it  is  imminent.  He 
must  promptly  use  all  the  usual  signals  to 
warn  the  trespasser  of  danger,  and  he  must 
also  check  the  speed  of  his  train,  and  even 
bring  it  to  a  full  stop,  if  necessary,  unless 
the  circumstances  are  such  as  to  justify 
him,  acting  prudently,  in  belleying  that  the 
traveler  sees  or  hears  the  train,  and  will 
step  off  the  track  in  ample  time  to  avoid 
all  danger,  without  any  diminution  of  the 
speed  of  the  train."  Numerous  authorities 
are  cited  by  the  learned  authors. 

In  Patt.  Ry.  Ace.  Law,  the  author  says, 
in.  section  204  (page  197):  ***  •  •  When 
they  [engineers]  do  see  a  trespasser  on  the 
line,  apparently  of  adult  years  and  of  aver- 
age capacity,  they  are  bound  to  warn  him 
by  signal  of  his  danger,  and  that,  having 
done  so,  they  may  assume  that  he  will  get 
off  the  line,  and  that  they  are  only  bound 
to  stop  the  train  when  the  circumstances  of 
the  locality  are  such  (for  instance,  on  a 
bridge  or  In  a  narrow  cutting)  that  the  tres- 
passer does  not  have  an  opportunity  to  es- 
cape, or  when  the  trespasser  does  not  ap- 
parently hear  or  heed  or  comprehend  the 
warning  of  his  danger." 

In  2  Wood,  R.  R.,  the  author  says,  on 
page  1461:  "If,  after  becoming  aware  of 
the  trespasser's  presence,  the  engineer  fails 
to  exert  every  effort  possible  to  prevent  the 
injury,  the  company  must  be  held  liable." 
Again,  on  page  1463,  he  says:  "Therefore, 
where  an  adult  person  appears  on  the  track, 
the  company  has  a  right  to  presume  that  he 
will  heed  the  warnings  of  approaching  dan- 
ger and  protect  himself,  and  is  not  bound 
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either  to  stop  the  train  or  to  slacken  Its  ] 
speed."  Again,  on  page  1470,  he  says:  "Of 
course,  this  rule  requires  the  company  where 
there  is  reason  to  apprehend  that  a  person 
seen  upon  the  track  will  not  heed  the  signals 
of  danger,  and  take  himself  out  of  the  way 
of  the  train,  to  use  reasonable  diligence  to 
stop  the  train,  and  ayert  the  serious  con- 
sequences likely  to  ensue  from  failure  to  do 
so;  but  this  condition,  as  we  have  seen,  does 
not  apply,  as  a  rul^  except  where  it  is  ob- 
servable that  the  person  is  not  in  possession 
of  his  faculties,  or  is  so  young  that  It  can- 
not be  reasonably  expected  that  he  will  avoid 
the  threatened  danger."  All  these  quotations 
are  in  the  same  section  (section  320),  and  ap- 
ply to  the  same  subject  They  tend  to  show 
that,  even  where  the  author  does  not  say  in 
so  many  words  that  the  signals  must  be  giv- 
en, he  proceeds  upon  the  assumption  that  they 
are  given. 

The  cases  of  McAdoo  v.  Railroad  Co.,  105 
N.  C.  140,  11  S.  E.  816,  and  Meredith  v.  Same 
(N.  G.)  18  S.  B.  187,  are  not  dted  by  the 
court,  perhaps  because  the  facts  therein  are 
so  different  from  those  before^  us;  and  yet 
both  opinions  contain  expressions,  in  the  na- 
ture of  .dicta,  that  would  seem  to  support 
the  opinion  of  the  court  Neither  case  is  an 
authority.  Meredith  stepped  in  front  of  a 
train  that  was  backing,  and  there  seems  to 
be  no  evidence  that  the  engineer  either  saw 
him  or  could  have  seen  him.  Therefore 
there  Was  no  room  for  presumption.  In  Mc- 
Adoo's  Case  the  opinion  says  (on  page  158, 
105  N.  0.,  and  page  320,  11  S.  E.):  "The 
plaintiff  'would  not  swear'  that  the  bell  was 
not  rung,  while  the  engineer  and  fireman 
both  testified  that  it  was  rung.*'  Therefore 
it  seems  that  the  warning  was  given,  and 
again  the  presumption  was  excluded.  The 
error  in  these  dicta  arises  from  the  singular 
misapprehension  of  the  court  as  to  the  legal 
effect  of  the  presumption,  which  simply  re- 
lieves the  engineer  from  the  obligation  of 
stopping  his  train,  but  not  from  the  duty  of 
giving  timely  warning.  The  McAdoo  Case 
Is  a  marked  Instance  of  those  numerous 
cases  in  which  appellate  courts  fail  to  ap- 
prehend the  real  point  attempted  to  be  pre- 
sented. Both  McAdoo  and  the  engineer 
swore  that  McAdoo  was  walking  between 
four  and  five  miles  an  hour,  and  the  en- 
gineer swore  that  the  train  was  not  going 
over  four  miles  an  hour,— the  speed  limited 
by  city  ordinance.  If  this  were  so,  it  would 
have  been  a  physical  Impossibility  for  the 
train  to  have  overtaken  McAdoo.  And  yet 
this  court  gravely  says,  on  page  154:  "If 
it  was  running  at  five  miles  an  hour  (and 
the  only  testimony  is  that  It  was  running 
four  or  five),  it  is  manifest  that  a  reduction 
of  the  speed  to  one  mile  less  an  hour  would 
not  have  prevented  the  injury  by  enabling 
the  plaintiff  to  see  with  his  face  turned  in 
the  opposite  direction."  Of  course  not,  but 
it  would  have  prevented  the  injury  by  pre- 
venting the  train  from  ever  overtaking  him. 


Moreover,  the  warning  by  bell  or  whistle  la 
addressed  to  the  sense  of  hearing,  and  not 
•to  the  sense  of  sight  The  duty  of  giving 
warning  to  a  man  walking  with  his  back  to 
the  engine  Is  imposed  to  enable  him  to  ex- 
ercise ttie  only  sense  which  the  laws  of  na- 
ture permit  him  to  use  under  such  circum- 
stances. Is  not  this  common  sense,  even  if 
opposed  to  the  speculative  dicta  of  judges 
of  acknowledged  ability  and  learning? 

It  would  be  needless  to  deny  that  I  regret 
the  decision  of  this  court,  because  it  seems 
to  me  a  retrogression.  It  happened  that  the 
decision  of  the  Greenlee  Case,  governing  al- 
so that  of  Troxler,  depended  upon  my  in- 
dividual vote,  and  that  vote  I  gave  for  what 
will  ever  be  to  me  the  sacred  cause  of  hu- 
manity. The  same  principle  impels  me  now 
to  file  this  dissent  We  then  held  that  it 
was  negligence  in  a  railroad  company  not  to 
have  automatic  couplers,  because  a  prudent 
man,  having  due  regard  for  human  life, 
would  have  all  such  safety  appliances  as 
were  In  common  use  and  within  his  reach. 
But  we  did  not  say,  and  we  could  not  say, 
that  the  railroads  must  have  such  couplers; 
but  we  did  say  that  the  failure  to  have  them 
would  be  such  continuing  negligence  as 
would  render  them  liable  for  any  resulting 
injury.  We  thus  placed  upon  them  prac- 
tically the  burden  of  obtaining  such  couplers. 
Is  it  any  greater,  or  as  great  a  burden  to 
require  them  to  ring  a  bell  or  blow  a  whistle 
when  a  human  life  is  at  stake?  The  tres- 
passer may  be  sick  or  even  drunk,  but  he 
is  a  human  being;  and  why  not  give  him 
a  chance  for  his  life,  when  it  will  not  in- 
terfere in  the  slightest  degree  with  the  run- 
ning of  the  train?  Conditions  have  changed 
in  recent  years.  In  former  times  the  rail- 
road train,  with  its  long,  loose  coupling,  al- 
ternately taking  up  and  letting  out  the  slack, 
and'  with  rails  loosely  set  in  chairs,  and  rat- 
tling at  every  joint  made  noise  enough  to 
be  heard  a  mile  away;  and,  as  It  took  three 
or  four  minutes  to  travel  that  mile,  the  tres- 
passer on  the  track  had  time  enough  to  col- 
lect his  senses.  Now  the  vestlbuled  train, 
with  its  close  coupling  and  patent  buffers, 
makes  but  little  noise  on  a  track  that  the 
fish  bar  has  practically  made  into  one  con- 
tinuous rail;  while  its  terrific  speed  gives 
but  a  few  seconds  for  thought  or  action 
after  it  comes  within  hearing.  As  our  de- 
cisions have  professed  to  meet  other  progres- 
sive emergencies,  why  not  do  so  in  the  pres- 
ent case,  when  its  object  can  be  attained 
without  imposing  any  additional  burden  up- 
on the  railroad  company?  But  it  may  be 
said  we  have  held  to  the  contrary.  Suppose 
we  have;  no  rule  of  property  is  Involved, 
and,  if  we  are  wrong,  who  can  correct  our 
errors  except  ourselves?  As  has  been  well 
said  by  the  great  chief  justice  of  Georgia, 
this  court  is  supreme  in  the  majesty  of  duty 
as  well  as  in  the  majesty  of  power.  In  view 
of  the  foregoing  authorities,  so  thoroughly 
consistent   with    the    highest   principles    of 
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pabUc  policy  and  the  enlightened  humanity 
of  a  Christian  age,  I  most  respectfully  dis- 
sent from  the  opinion  of  the  court. 
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STRAUSS  T.    MUTUAL   I^BSBRYB   FUND 

LIFE  ASS'N. 

(Supreme  Court  of  North  Carolina.    June  4, 

1901.) 

MUTUAL  BBNBPrr  ASSOCIATIONS-CJHANOB  OP 
BY-LAWS  —  CONSENT  OF  MEMBER  ^  VESTED 
RIQHTS^REMEDY— RECOVERY  OF  PREMIUMS 
—MANDAMUS. 

1.  A  mere  general  consent,  giyen  by  a  mem- 
ber of  a  mutual  benefit  association,  that  its 
constitution  and  by-laws  may  be  amended,  does 
not  authorize  such  a  change  in  its  rules  as  will 
destroy  his  vested  rights  under  his  Insurance 
contract  by  subjecting  him  to  pay  a  greater 
rate  of  assessment  than  the  contract  calls  for. 

2.  Where  a  mutual  benefit  association  vio- 
lates its  contract  with  a  member,  the  most 
practical  remedy  is  the  recovery  of  premiums 
paid,  with  interest  thereon,  and  mandamus  for 
reinstatement  need  not  be  resorted  to. 

On  rehearing.    Dismissed. 

For  former  opinion,  see  36  S.  B.  862. 

W.  W.  Clark,  for  plaintiff.  Hinsdale  & 
Lawrence,  Shepherd  &  Shepherd,  and  Sewell 
Tyng,  fbr  defendant 

DOUGLAS,  J.  This  case  is  before  us  on 
a  rehearing,  being  originally  reported  In  126 
N.  C.  971,  36  S.  B.  352.  We  have  again  given 
it  careful  consideration,  and  have  been  forced 
to  the  same  conclusions  announced  in  our 
former  opinion.  It  seems  useless  to  again 
discuss  the  principles  Involved,  as  they  are 
few  and  simple,  as  the  case  Is  viewed  by 
uf.  The  plaintiff  had  a  contract  of  Insur- 
ance with  the  defendant,  which  the  latter 
seems  to  have  violated  In  Its  most  essential 
features,  with  the  result  of  having  destroyed 
its  value  to  the  plaintiff.  But  it  Is  said  that 
the  plaintiff  made  such  contract  of  Insurance 
with  a  mutual  Insurance  association,  of 
which  be  was  a  member,  and  by  virtue  of 
such  membership;  and  that  he  Is,  therefore, 
boond  by  all  such  rules  and  regulations  as 
may  be  thereafter  lawfully  adopted.  "Law- 
ful adoption"  may  mean  much  or  little. 
Rules  may  be  adopted  under  the  forms  of 
law  that  might  nevertheless  be  so  unreason- 
able and  Inequitable  as  to  be  clearly  beyond 
any  possible  contemplation  of  law.  In  any 
event,  such  rules  can  never  have  any  great- 
er force  than  the  law  that  authorizes  their 
adoption;  and,  if  this  has  the  effect  of  im- 
pairing the  obligation  of  a  contract,  it  Is  void 
by  constitutional  inhibition.  But  it  is  said 
that  the  plaintiff,  upon  entering  the  associa- 
tion, agreed,  expressly  or  impliedly,  that 
changes  might  be  made  In  its  constitution 
and  by-laws,  and  Is  bound  thereby.  We  have 
no  evidence  that  he  agreed  that  such  changes 
might  be  made  as  were  made,  and  we  have 
no  idea  that  he  ever  Intended  to  place  it 
within  the  power  of  the  association  to  brealc 
hit  contract  at  pleasure,  or  render  it  utterly 


valueless  by  subsequent  stipulations  or  regu- 
lations adopted  without  his  consent  A  mere 
general  consent  that  the  constitution  and  by- 
laws may  be  amended  applies  only  to  such 
reasonable  regulations  as  may  be  witUn  the 
scope  of  its  original  design*  We  must  again 
repeat  what  we  said  in  our  former  opinion: 
"Whatever  may  be  the  power  of  a  mutual 
association  to  change  its  by-laws,  such 
changes  must  always  be  in  furtherance  of  the 
essential  objects  of  its  creation,  and  not  de- 
structive of  vested  rights.*' 

It  Is  urged  by  the  defendant  that  If  the 
plaintiff  is  entitled  to  any  relief,  it  is  not  by 
recovery  of  the  premiums  he  has  paid,  but  by 
mandamus  for  reinstatement  This  remedy 
is  not  demanded  by  the  plaintiff,  nor  does  it 
seem  practicable  to  us.  It  is  true,  we  might 
issue  the  mandamus  to  a  foreign  corporation 
having  its  general  offices  in  New  York;  but 
how  to  malce  such  a  mandamus  effective  is  a 
different  question,  the  solution  of  which  Is 
not  at  all  clear  to  us.  Moreover,  in  the  pres- 
ent Instance  the  plaintiff,  Strauss,  is  now 
dead.  Much  stress  has  been  laid  upon  the 
fact  that  the  supreme  court  of  Minnesota, 
in  Ebert  against  this  defendant  (83  N.  W. 
506),  while  agreeing  with  xm  upon  the  main 
question  of  the  right  of  recovery,  differs  with 
us  as  to  the  measure  of  damage.  We  are 
much  impressed  with  the  views  of  the  court 
upon  that  point  which  have  much  to  com- 
mend them  as  theoretical  propositions;  but 
we  are  equally  Impressed  with  the  frank  ad- 
mission of  the  court  as  to  the  difficulty  of 
their  practical  application.  Our  own  rule, 
even  In  our  own  minds,  falls  short  of  theoreti- 
cal perfection;  but  after  most  careful  con- 
sideration, we  are  unable  to  find  a  better. 
The  impaired  health  of  the  insured,  or  his 
having  passed  the  insurable  age,  would  pre- 
sent complications  practically  insurmountable 
in  the  actual  trial  of  an  action.  Moreover, 
the  defendant  claims  that  the  plaintiff's  in- 
surance has  cost  more  than  he  has  paid  in, 
and  therefore  his  recovery  would  be  nothing. 
The  plaintiff  would  have  no  means  of  dis- 
proving the  alleged  cost  of  his  past  insurance, 
the  proof  of  which  would  be  exclusively  In 
the  possession  of  the  defendant  He  might 
cross-examine  the  defendant's  witnesses,  or 
demand  its  books  and  papers;  but  If  he  got 
them,  what  could  he  do  with  them?  It  seems 
to  have  taken  the  defendant  several  years  to 
find  out  that  the  plaintiff's  Insurance  was 
costing  more  than  his  premiums,  and  this 
it  did  only  with  the  assistance  of  the  Insur- 
ance commissioner  of  New  York  and  expert 
actuaries.  With  or  without  such  assistance, 
what  chance  would  the  average  Juror  have 
of  mentally  digesting  five  hundred  pages  of 
Insurance  statistics?  All  actions  must  be 
capable  of  a  practical  determination,  with  a 
reasonable  certainty  of  substantial  Justice; 
and  rules  of  law  must  be  adjusted  to  that 
end,  even  If,  in  exceptional  cases,  they  fall 
short  of  the  full  measure  of  ideal  right  A 
distinguished  Jurist  has  said:    "Indeed,  one 


66 


89  SOUTHBASTBBN  RKFOBTBB. 


(N.  C. 


Of  the  remarkable  tendencies  of  tbe  Bngllsh 
common  law  upon  all  subjects  of  a  general 
nature  Is  to  aim  at  practical  good,  rather 
than  at  theoretical  perfection;  and  to  seek 
less  t6  administer  Justice  in  all  possible  cases 
than  to  furnish  rules  which  shall  secure  It 
In  the  common  course  of  human  business.*' 
Story,  Eq^  Jur.  p.  115.  The  rule  we  have 
followed  Is  not  new.  It  was  laid  down  by 
Chief  Justice  Pearson  in  Braswell  v.  Insur- 
ance Co.,  76  N.  C.  8,  and  has  been  uniformly 
followed  in  this  state  for  the  past  25  years. 
But  It  Is  said  this  rule  was  intended  to  ap- 
ply to  "old  line**  companies,  and  not  to  mutual 
associations.  Where  is  the  essential  differ- 
ence in  principle  or  in  its  practical  result? 
Both  companies  pay  back  only  what  they 
have  received,  with  legal  interest  thereon, 
and  neither  company  is  permitted  to  retain 
anything  for  the  cost  of  past  insurance.  If 
the  mutual  association  receives  less,  It  pays 
back  less.  If  the  old  line  company  collects 
more  than  the  actual  cost  of  Insurance,  it 
pays  back  that  much  more,  and  loses  Its 
surplus,  as  well  as  its  cost  ot  insurance.  As 
we  see  no  reason  to  change  our  former  judg- 
ment, the  petition  to  rehear  is  denied*  Peti- 
tion dismissed. 


028  N.  C.  483) 

HILL  V.  MUTUAL  B1B2SBRVB  FUND  LIFE) 

ASS'N. 

(Supreme  Court  of  North  Carolina.   June  4, 

1901.) 

MUTUAIi   BBNBFIT  ASSOGIATiaNS— VBSTBD 

RIGHTS— APPROVAL-RESOLUTION 

—PROXY— BSTOPPBt.. 

Where  a  member  of  a  mutufld  benefit  as- 
sociation sent  his  proxy  to  a  meeting  of  the 
association  held  in  another  state,  it  will  be 
presumed.  In  tbe  absence  of  evidence  to  the 
contrary,  that  such  proxy  was  intended  for  the 
ordinary  purposes  of  meetings;  and  hence  a 
resolution  passed  thereat,  depriving  the  mem- 
ber of  vested  rights  under  his  insurance  con- 
tract, will  not  be  binding  on  him  by  reason  of 
his  proxy. 

Montgomery,  J.t  dissenting. 

On  rehearing.    Dismissed. 

For  former  opinion,  see  36  S.  B.  1023. 

W.  W.  Clark,  for  plaintiff.  Hinsdale  & 
Lawrence,  Shepherd  &  Shepherd,  and  Sewell 
Tyng,  for  defendant. 

DOUGLAS,  J.  For  the  reasons  stated  In 
Strauss  v.  Association  (at  this  term)  39  S.  B. 
55,  the  defendant's  petition  to  rehear  Is  de- 
nied. In  this  case  it  appears  that  the  plain- 
tiff was  present  by  proxy  at  the  meeting  of 
the  defendant  association  at  which  the  ob- 
jectionable resolution  was  passed.  We  said 
In  our  former  opinion  in  this  case  (126  N.  C. 
977,  36  S.  B.  1023):  *'It  is  quite  common  for 
members  of  an  association  to  send  their 
proxies  by  request  to  the  secretary  or  presi- 
dent, in  order  to  permit  a  meeting  to  be 
held;  but  we  cannot  suppose  that  by  any 
such  formal  act  they  intend  to  waive  their 
TSited  rights,  or  to  release  the  association 


from  its  contractual  obligationa"  Judges 
cannot  entirely  devest  themselves  of  the 
knowledge  acquired  as  practicing  attorneys, 
and  those  who  have  had  experience  in  cor- 
porate management  know  that  when  a  cor- 
poration is  doing  well,  and  no  material  chan- 
ges are  contemplated  in  its  business,  but 
few  of  the  individual  stockholders  take  any 
active  part  in  its  management,  or  e\en  in 
the  election  .of  its  officers.  Frequently  there 
would  be  no  quorum,  even,  at  Its  annual 
meetings,  if  it  were  not  for  the  proxies  of 
absent  stockholders.  This  is  especially  true 
where  there  are  a  large  proportion  of  non- 
resident stockholders.  The  secretary  usual- 
ly incloses  a  blank  proxy  in  his  notice  of 
the  meeting  sent  to  each  stockholder,  which 
the  stockholder,  if  he  does  not  intend  per- 
sonally to  attend  the  meeting,  usually  signs 
in  blank,  and  returns  to  the  secretary,  or 
other  officer,  from  whom  he  received  it  In 
this  way  the  officers  of  a  corporation  usual- 
ly control  its  meetings.  Bven  those  stock- 
holders that  attend  are  generally  willing  to 
let  well  enough  alone.  The  officers,  after 
consulting  with  the  controlling  stockholders, 
who  are  usually  themselves  directors,  make 
up  a  list  of  names  to  be  voted  for  as  direct- 
ors, and  hand  it  to  some  stockholder  whose 
name  is  not  on  it,  and  whose  character  and 
influence  are  guaranties  of  good  faith.  He 
then  places  the  names  in  nomination,  and 
moves  that  the  secretary  be  instructed  to 
cast  for  them  the  aggregate  ballot  of  the 
meeting.  If  there  is  no  objection,  this  is 
done,  and  they  are  declared  duly  elected. 
That  the  system  of  proxies,  although  neces- 
sarily permitted  by  custom  as  well  as  by 
law,  is  liable  to  grave  abuse,  cannot  be  de- 
nied. In  the  meetings  of  national  banks 
its  operation  is  expressly  limited  by  section 
5144,  Rev.  St.  U.  S.,  which  reads  as  follows: 
"In  all  elections  of  directors,  and  in  deciding 
all  questions  at  meetings  of  shareholders, 
each  shareholder  shall  be  entitled  to  one 
vote  on  each  share  of  stock  held  by  him. 
Shareholders  may  vote  by  proxies  duly  au- 
thorized in  writing;  but  no  officer,  clerk,  tel- 
ler or  book-keeper  of  such  association  shall 
act  as  proxy;  and  no  shareholder  whose  lia- 
bility is  past  due  and  unpaid  shall  be  allow- 
ed to  vote."  We  do  not  mean  to  say  that, 
in  the  absence  of  legal  prohibition,  there 
is  any  controlling  reason  why  an  officer  of 
a  corporation  should  not  act  as  proxy,  pro- 
vided he  acts  in  entire  good  faith;  but  he 
must  not  abuse  his  trust  In  the  absence  of 
evidence  intrinsic  or  aliunde,  we  must  as- 
sume that  such  proxy  was  intended  simply 
for  the  ordinary  purposes  of  the  meeting, 
and  not  to  waive  any  vested  rights  belong- 
ing to  the  stockholder  as  an  individual. 
These  principles  are  especially  applicable  to 
cases  like  the  present  where  an  association 
has  a  large  number  of  stockholders— perhaps 
a  majority—living  in  other  states,  who  are 
neither  willing  nor  able  to  incur  the  expense 
of  going  to  a  distant  city  simply  to  be  pres- 
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«nt  at  a  stockholders'  meeting  In  whlcb  fbelr 
indlYldual  votes  would  practically  amount 
to   nothing.    Petition  dismissed* 

MONTGOMERY,  J.,  dissentlniE. 


(128  N.  C.  617) 

STREirr  V.  MUTUAL  RESERVE  FUND 

UPE  ASS*N. 
« 

(Supreme  Court  of  North  Carolina.    June  4, 

1901.) 

On  rehearing.    Dismissed. 

For  former  opinion,  see  86  S.  E.  1024. 

Hinsdale  &  Lawrence,  Shepherd  &  Shep- 
herd, and  Sewell  Tyng,  for  appellant  W. 
W.  Clark,  for  appellee. 

DOUGLAS,  J.  For  reasons  stated  in  the 
case  of  Strauss  r.  Association  (at  this  term), 
89  S.  E.  55,  the  defendant's  petition  to  rehear 
ii  denied.    Petition  dismissed. 


03»  N.  C.  465) 

MOORE  T.  CBLA.RLOTTE  ELECTRIC  ST. 

RY.  CO. 
(Supreme  Ck>urt  of  North  Carolina.    June  4, 

1901.) 

flTRBBT  RAILWAT3-VBHICLB8  —  COLLISION  — 
SVIDENCB— DEMURRER— VIQILANCB 
-RECIPROCAL  DUTIES. 

1.  Plaintiff  testified  that,  when  about  to  cross 
the  track  of  defendant  street  railway,  he 
looked  and  saw  the  car  some  distance  away. 
His  horse  was  about  halfway  across  the  rail 
when  he  saw  the  car  near  him.  He  attempted 
to  get  out  of  the  way,  but  the  car  struck  his 
▼ehicie  before  he  could  do  so.  The  motormau 
eonld  have  seen  some  distance  ahead  that  he 
was  about  to  cross.  Both  the  car  and  yehicle 
had  lighted  lamps.  No  gong  was  rung  before 
the  accident,  which  occurred  on  one  of  the 
principal  streets  of  the  city.  Plaintiff,  after 
starting  to  cross,  did  not  look  for  the  car  until 
his  horse's  feet  were  on  the  track.  It  was 
then  about  40  feet  from  him,  coming  at  about 
the  rate  of  15  miles  an  hour.  Heldj  that  a  de- 
murrer to  the  evidence  was  improperly  sus- 
tained. 

2.  On  motion  for  nonsuit,  the  evidence  must 
be  construed  in  the  light  most  favorable  to 
plaintiff,  both  as  to  effect  and  credibility. 

3.  The  duties  of  street-railway  companies 
and  drivers  of  vehicles  to  use  vigilance  In 
looking  out  for  collisions  are  reciprocal. 

Appeal  from  superior  court,  Mecklenburg 
county;  Robinson,  Judge. 

Action  by  Walter  Moore  against  the  Char- 
lotte Electric  Street-Railway  Company. 
EVom  a  judgment  of  nonsuit,  plaintiff  ap- 
peals.   Reversed. 

Osborne,  Maxwell  &  Keerans,  for  appel- 
lant Burwell,  Walker  &  Oansler,  for  ap- 
pellee. 

DOUGLAS,  J.  This  was  an  action  brought 
by  the  plaintiff  to  recover  damages  for  in- 
juriea  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  Walter  Moore, 
the  plaintiff,  testified:  '*0n  the  night  of 
March  26^  1900,  at  about  8  o'clock,  I  was 


Mvlng  a  one-horse  surrey  on  West  Trade 
street,  near  the  old  court  house,  and  had 
started  to  drive  across  the  tradL  of  the  de* 
fendant  to  water  my  horse  at  a  fountain 
near  the  old  court  house.  I  looked  and  saw 
the  car  some  distance  from  me.  When  the 
horse  was  about  halfway  across  the  rail,  I 
found  the  car  near  me,  and  drew  the  horse's 
head  around  so  as  to  get  out  of  the  way  of 
the  car  that  was  coming,  to  prevent  being 
struck.  The  car  struck  the  surrey  and  broke 
both  wheels  in  front  and  the  top  of  same.  I 
was  thrown  out  between  the  dashboard  and 
the  shaft  and  was  injured  In  my  right  side 
and  hip,  which  disabled  me  for  two  weekfr 
or  more.  It  cost  me  $4  to  have  the  tpp  of 
the  hack  fixed,  and  about  one  month  there- 
after I  had  to  quit  the  business.  When  I 
started  across  the  street  I  looked  and  saw 
the  car  about  80  or  40  feet  l>eyond  Church 
street  crossing.  I  had  a  light  on  the  front 
of  my  carriage,  and  the  car  also  had  a  light 
on.  The  motorman  could  have  seen  some 
distance  ahead  that  I  was  going  to  cross  the 
track.  When  I  first  saw  the  car,  it  appeared 
from  the  distance  it  was  from  me  that  I  had 
plenty  of  time  to  cross  over,  but  the  motor- 
man  was  running  at  such  rapid  speed  that 
he  struck  me.  He  did  not  ring  any  gong  un- 
til after  I  was  struck,  and  did  not  stop  the 
car  until  he  had  ran  a  length  ahead  of  me, 
and  then  came  and  asked  if  I  was  hurt  It 
appeared  to  be  running  about  16  miles  an 
hour.  I  was  on  this  side  of  Church  street 
crossing  when  the  car  struck  me,  and  the 
motorman  did  not  ring  any  gong  at  Church 
street  crossing.  It  appeared  to  be  running 
very  rapidly  when  the  car  struck  me.  The 
length  of  the  car  was  about  24  feet  It  was 
only  about  one-half  a  block  from  the  public 
square  where  I  was  stricken,  and  the  street 
on  which  I  was  was  one  of  the  principal 
streets  of  the  city,  and  on  which  many 
vehicles  and  passengers  pass  and  cross.  I 
started  across,  but  did  not  look  for  the  car 
until  my  horse's  feet  were  on  the  track.  As 
I  pulled  the  curtain  and  looked,  it  was  then 
about  40  feet  from  me,  and  appeared  to  be 
coming  at  about  15  miles  an  hour.  I  did  my 
best  to  get  out  of  the  way."  At  the  dose  of 
the  plaintiffs  evidence  the  defendant  de- 
murred to  same  under  Acts  1807,  as  amend- 
ed by  the  act  of  1899,  and  the  court  sus- 
tained the  demurrer  and  dismissed  the  ac- 
tion. The  plaintiff  insists  that  the  case 
should  have  been  submitted  to  the  jury,  and 
that  there  was  more  than  a  mere  scintilla  of 
evidence. 

It  is  well  settled  in  this  state  that  on  a 
motion  for  nonsuit  the  evidence  must  be  con- 
strued in  the  light  most  favorable  to  the 
plaintiff,  both  as  to  effect  and  credibility. 
This  rule  is  clearly  laid  down  by  Furches,  J., 
in  delivering  the  opinion  of  the  court  in 
Johnson  v.  Railway  Co.,  122  N.  C.  955,  29  S 
E.  784,  in  the  following  words:  ^In  cases  of 
demurrer  and  motions  to  dismiss  imder  the 
act  of  1897,  the  evidence  must  be  taken  most 
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strongly  against  tbe  defendant  Every  fact 
tliat  It  reasonably  tends  to  prove  must  be 
taken  as  proved,  as  tbe  Jury  might  so  fLnd." 
To  the  same  effect  are  the  following  cases: 
Collins  v.  Swanson,  121  N.  Q  67,  28  S.  E.  05; 
Gable  v.  Railway  Co.,  122  N.  C.  882,  28  S. 
B.  377;  CJox  v.  Railroad  Oo..  123  N.  C.  ©04,  31 
a  B.  848;  Oogdell  v.  Railroad  Co..  124  N.  C. 
302,  32  S.  B.  706;  Gates  v.  Max,  125  N.  a 
138,  34  S.  B.  266;  Capital  Printing  Co.  v.  City 
of  Ralegh,  126  N.  C.  516.  86  S.  B.  33.  Con- 
struing the  evidence  In  the  light  of  these  de- 
cisions, we  are  of  opinion  that  there  was 
certainly  moire  than  a  scintilla  of  evidence 
tending  to  prove  the  negligence  of  the  de- 
fendant, and  that  the  case  ought  to  have 
been  submitted  to  the  jury. 

In  case  of  nonsuit,  it  is  neither  necessary 
nor  practicable  to  discuss  as  fully  in  detail 
points  that  nmy  arise  as  it  is  in  cases  that 
have  been  tried  where  the  alleged  errors  are 
specifically  pointed  out  by  exception,  and  we 
will  therefore  confine  ourselves  to  a  discus- 
sion of  the  general  principles  governing  such 
oases. 

As  our  state  has  few  cities  of  even  mod- 
erate size,  and  consequently  but  few  street 
railways,  we  find  but  little  help  from  our  own 
Reports.  In  fact,  neither  of  the  learned 
counsel  who  so  ably  argued  the  case  cited 
us  to  a  single  decision  in  this  state  which 
can  be  taken  as  an  authority.  In  Doster 
V.  Railway  Co.,  in  N,  O.  651,  23  S.  E.  448, 
34  L.  R.  A.  481,  there  was  no  collision  what- 
ever; the  damage  being  caused  entirely  by' 
the  mule,  which  took  fright  at  the  noise  of 
the  street  car  while  running,  as  the  plaintiff 
himself  testified,  **in  the  usual  and  ordinary 
way."  The  destructive  proclivities  and  ca- 
pabilities of  a  mule,  whether  frightened  or 
not,  are  of  common  knowledge,  and  furnish 
but  slight  analogy  for  any  other  kind  of 
accident  In  the  absence  of  home  authori- 
ties, we  must  examine  those  where  street 
railways  have  longest  been  in  most  general 
use.  The  following  extract  from  the  opin- 
ion of  the  court  in  Cooke  v.  Traction  Co., 
80  Md.  551,  554,  31  AU.  327,  very  clearly  ex- 
presses our  own  views:  "There  Is,  to  begin 
with,  no  possible  analogy  between  a  case 
growing  out  of  an  injury  caused  by  a  street- 
railway  car  to  a  person  rightfully  upon  the 
public  thoroughfare,  and  a  case  involving 
an  Injury  infiicted  by  a  steam-railroad  train 
on  a  trespasser  wrongfully  upon  the  latter 
company's  right  of  way.  And  this  is  so  be- 
cause the  citizen  has  the  same  privilege  to  use 
the  street  for  travel  that  the  street-railway 
company  has  for  propelling  its  cars  thereon; 
and  the  railway  company  has,  apart  from  its 
franchise  to  lay  its  rails,  no  right  to  the  use  of 
the  street  as  a  highway  superior  in  any  de- 
gree to  that  possessed  by  the  humblest  indi- 
vidual. The  franchise  to  lay  its  rails  upon 
the  bed  of  the  public  street  gives  to  the  com- 
pany no  right  to  the  exclusive  use  of  that 
street,  and  in  no  respect  exempts  it  from  an 
imperative  obligation  to  exercise  due  and 


proper  care  to  avoid  injuring  persons  who 
have  an  equal  right  to  use  the  same  thor- 
oughfare. It  la  bound  to  take  notice  of,  rec- 
ognize, and  respect  the  rights  of  every  pe- 
destrian or  other  traveler;  and  if,  by  adopt- 
ing a  motive  power  which  has  increased  the 
speed  of  Its  cars,  it  has  thereby  increased, 
as  common  observation  demonstrates,  the 
risks  and  hazards  of  accidents  to  others,  it 
must,  as  a  reciprocal  duty,  enlarge  to  a  com- 
mensurate extent  the  degree  of  vigilance 
and  care  necessary  to  avoid  Injuries  which 
Its  own  appliances  have  made  more  immi- 
nent" In  Thatcher  v.  Traction  Co.,  166  Pa. 
66,  67,  30  Ati.  1018,  the  court  says:  "It  is 
not  our  duty  now,  nor  was  it  that  of  the 
court  below,  to  pass  on  the  credibility  of 
plaintiff's  witnesses  as  to  the  rate  of  speed, 
and  the  absence  of  efforts  to  stop  the  car 
when  the  danger  was  manifest.  That  was 
for  the  jury.  If  the  gripman  recklessly  ran 
on  at  a  high  rate  of  speed,  when  the  proba- 
ble consequence  was  a  collision,  that  was 
negligence  for  which  defendant  was  answer- 
able. As  is  held  In  Ehrisman  v.  Railway 
Co.,  150  Pa.  180,  24  Atl.  596:  'It  is  not  neg- 
ligence per  se  for  a  citizen  to  be  anywhere 
upon  such  tracks  [railways  on  streets].  So 
long  as  the  right  of  a  common  user  of  the 
tracks  exists  in  the  public,  it  is  the  duty  of 
passenger  railway  companies  to  exercise 
such  watchful  care  as  will  prevent  accidents 
or  Injuries  to  persons  who,  without  negli- 
gence on  their  own  part,  may  not  at  the  mo- 
ment be  able  to  get  out  of  the  way  of  a 
passing  car.'  Or,  as  Is  said  in  Gllmore  v. 
Railway  Co.,  153  Pa.  31,  25  Atl.  651:  'Street- 
railway  companies  have  not  an  exclusive 
right  to  the  highways  upon  which  they  are 
permitted  to  run  their  cars,  or  even  to  the 
use  of  their  own  tracks.'  •  •  •  xhe 
right  of  the  wagon,  in  certain  particulars.  Is 
subordinate  to  that  of  the  railway.  The 
street  car  has,  because  of  the  convenience 
and  exigencies  of  that  greater  public  which 
patronizes  It,  the  right  of  way.  Whether 
going  in  the  same  direction  ahead  of  the  car, 
or  in  an  opposite  one  to  meet  it,  the  driver 
of  the  wagon  must  yield  the  track  promptly 
on  sight  or  notice  of  the  approaching  car. 
But  he  Is  not  a  trespasser  because  upon  the 
track.  He  only  becomes  one  if,  after  notice, 
he  negligently  remains  there."  In  Rob- 
bins  V.  Railway  Co.,  165  Mass.  30,  36,  42  N. 
E.  334,  it  Is  said:  "The  decisions  of  this 
court  show  that  a  distinction  has  been  taken 
with  respect  to  the  duty  to  look  and  listen 
when  crossing  the  tracks  of  a  steam  rail- 
road where  a  railroad  train  has  the  exclu- 
sive right  of  way,  and  when  crossing  the 
tracks  of  a  street-railway  company  in  a 
public  street,  where  the  cars  have  not  an 
exclusive  right  of  way,  but  are  run  in  the 
street  in  common  with  other  vehicles  and 
with  travelers.  The  fact  that  the  power 
used  by  the  street-railway  company  is  elec- 
tricity, instead  of  that  of  horses,  has  not 
been  deemed  by  the  court  sufficient  to  mak«» 
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the  rule  of  law  which  has  )>een  laid  down 
concerning  the  crossiag  of  the  track  of  a 
steam  railroad  exactly  applicable  to  a  street 
railway."  In  Railway  Ck>.  y.  Block,  55  N. 
J.  Law,  e05,  27  AtL  1067,  22  L.  B.  A.  374, 
it  Is  held  that:  "(2)  The  rule  requiring  one 
exercising  his  lawful  rights  In  a  place  where 
the  exercise  of  lawful  rights  by  others  may 
put  him  in  peril  to  use  such  precaution  and 
care  for  bis  safety  as  a  reasonably  prudent 
man  would  use  under  the  circumstances  Is 
the  measure  of  duty  for  one  who  crosses  a 
public  highway  on  foot  He  must  use  his 
powers  of  observation  to  discover  approach- 
ing vehicles,  and  his  judgment  how  and 
when  to  cross  without  collision,  but  his  ob- 
servation need  not  extend  beyond  the  dis- 
tance within  which  vehicles  moving  at  law- 
ful speed  would  endanger  him.  (3)  Street 
cars  propelled  by  electricity,  and  running 
along  land  burdened  only  with  the  ease- 
ment of  a  public  highway,  cannot  be  ran 
at  a  rate  of  speed  Incompatible  with  the 
lawful  and  customary  use  of  the  highway 
by  others  with  reasonable  safety."  In  this 
case  we  quote  from  syllabi.  In  Kennedy 
T.  Railroad  Go.  (Sup.)  52  N.  Y.  Supp.  551, 
the  appellate  division  of  the  supreme  court 
says:  "The  cable  car  had  no  absolute  right 
to  the  exclusive  use  of  the  street.  Pedes- 
trians and  vehicles  have  some  rights  which 
even  cable  cars  are  bound  to  respect.  They 
have  a  right  to  cross  the  street,  even  though 
a  cable  car  may  be  In  sight.  If  not,  then 
the  dty  would  be  divided  into  as  many 
zones  as  there  are  lines  of  power  cars  run- 
ning the  length  of  the  Island,  and  nobody 
could  ever  get  across.  It  was  not  incum- 
bent upon  the  driver  of  this  vehicle  to  wait 
until  no  cable  car  was  in  sight  before  he 
attempted  to  cross.  He  ha^  a  right  to  cross 
the  track  when  there  was  a  reasonable  op- 
portunity to  do  so.  even  though  it  required 
the  cable  car  to  slacken  its  speed  In  order 
that  It  might  not  upset  his  vehicle.  The 
rights  of  drivers  of  vehicles  and  of  cable 
cars  are  reciprocal,  and  the  grripman  of  a 
cable  car  is  bound  to  use  as  much  diligence 
to  avoid  running  into  a  vehicle  which  is 
crossing  Its  track  as  the  driver  of  a  vehicle 
is  to  avoid  running  Into  a  cable  car  which 
may  be  crossing  its  path.  It  seems  to  be 
assumed  upon  the  part  of  the  defendant 
that,  unless  a  vehicle  can  certainly  entirely 
clear  a  cable  car  approaching  at  a  high  rate 
of  speed,  its  driver  has  no  right  to  attempt 
to  cross,  and  that  the  car  is  in  no  case  bound 
to  slacken  its  speed.  We  know  of  no  such 
rule  of  the  road."  This  case  is  approved 
and  applied  in  Blate  v.  Railroad  Co.  (Sup.) 
60  N.  Y.  Supp.  732,  In  an  opinion  delivered 
on  November  10,  1899.  In  McGlain  v.  Rail- 
road Co.,  116  N.  Y.  459,  22  N.  B.  1062.  it  was 
held  that:  "A  mere  error  of  judgment  does 
Qot  necessarily  amount  to  carelessness.  If 
the  plaintiff  took  reasonable  care,  and  then 
made  a  mistake  as  to  the  safest  course  to 
pursue  in  crossing  the  street,  he  was  not 


guilty  of  contributory  negligence  for  that 
reason."  And,  again,  "that  the  place  was  a 
public  street,  and  plaintiff  had  a  right  to 
go  where  he  chose;  that,  no  matter  how 
many  cars  were  In  the  street,  he  had  a  right 
to  select  any  point  to  go  across,  but  was 
bound  to  exercise  care." 

We  freely  admit  that  the  company  has  the 
superior  right  to  the  use  of  its  own  tracks, 
as  otherwise  it  could  not  use  them  at  all. 
If  a  wagon  and  a  car  meet,  going  In  oppo- 
site directions,  the  wagon  must  turn  out, 
because  the  car  cannot  If  going  in  the 
same  direction,  the  wagon  must  also  get  off 
the  track,  because  the  car  cannot  go  around 
the  wagon,  and  the  public  convenience  re- 
quires the  car  to  travel  at  a  greater  speed 
than  the  ordinary  vehicle.  But  this  superior 
right  is  not  exclusive,  and  will  not  justify 
the  company  in  needlessly  interfering  with 
the  convenience  of  the  public,  or  excuse  it 
from  the  consequences  of  its  own  negli- 
gence. Where  the  wagon  and  car  meet  at 
right  angles,  either  can  stop  long  enough 
for  the  other  to  pass  without  serious  hicon- 
venience;  and,  as  the  wagon  must  cross  the 
track  in  order  to  proceed,  it  is  said  that  un- 
der such  circumstances  the  rights  of  the 
wagon  are  somewhat  greater  than  between 
crossings,  with  a  corresponding  obligation 
resting  ui>on  the  railway  company  to  exer- 
cise greater  care,  on  account  of  the  greater 
probability  of  meeting  vehicles  and  pedes- 
trians, with  the  increased  risk  of  accidents. 
But  this  rule  cannot  be  extended  to  interfere 
with  the  right  of  the  public  to  cross  the 
track  with  reasonable  care  at  any  point  that 
their  convenience  may  suggest.  Booth,  St 
Ry.  Lraw,  §§  30^-305;  Elliott  Roads  &  S.  fiS 
761,  765,  767,  810-812.  Numerous  other  cases 
might  be  cited,  but  we  think  that  the  view 
we  have  taken  is  sustained  by  the  practical 
consensus  of  judicial  opinion,  and  certainly 
by  the  overwhelming  weight  of  authority. 
The  Judgment  of  nonsuit  will  be  set  aside, 
and  the  action  tried  upon  its  merits.    Error. 


(128  N.  C.  460) 

MESSICK  et  al.  v.  FRIES  et  at 

(Sapreme  Court  of  North  Carolina.    June  4, 

1901.) 

MORTOAOES   ON  STOCKS  OP  GOODS— FRAUDU- 
LENT CONVEYANCES— RIGHTS  OP 
SUBSEQUENT  CREDITORS. 

Defendant  G.,  being  indebted  to  defendant 
F.  on  three  notes,  one  of  which  was  given  for 
F.'s  interest  in  a  stocis  of  goods  belonging  to 
a  partnership  of  which  defendants  were  mem- 
bers, executed  a  mortgage  to  F.  on  his  own 
interest  in  the  firm  and  on  that  purchased  by 
him  from  F.  The  mortgage  provided  that  G. 
was  to  have  possession,  to  continue  the  busi- 
ness in  his  own  name  and  for  his  own  account, 
and  was  to  cover  goods  bought  afterwards  to 
keep  up  the  stock.  The  mortgage  was  prop- 
erly recorded.  There  was  no  evidence  of  fraud 
in  the  execution  of  the  mortgage.  Held,  in  an 
action  to  have  the  mortgage  declared  void  as 
fraudulent  as  to  G.*8  subsequent  creditors,  that 
under  the  evidence  the  court  properly  refused 
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to  snbmit  the  Questloii  of  fraud  to  the  Jury, 
and  properly  granted  a  nonsuit. 

Appeal  from  superior  court,  Forsyth  coun- 
ty;   Timberiake,  Judge. 

Action  by  A.  F.  Messick  and  others  against 
H.  W.  Fries  and  another  to  have  a  mortgage 
declared  fraudulent  as  to  creditors  and  void. 
From  an  order  granting  defendants'  motion 
for  a  nonsuit,  plaintiffs  appeal.    Affirmed. 

Jones  &  Patterson,  Swlnk  &  Swink,  and  D. 
H.  Blair,  for  appellants.  Watson,  Buxton  & 
Watson,  for  appellees. 

MONTGOMERY,  J.  The  defendant  Glersh 
in  1892  was  Indebted  to  the  other  defendant, 
Fries,  in  the  sum  of  about  $14,000,  evidenced 
by  three  promissory  notes,  two  of  which  were 
executed  in  18S7,  and  the  other  in  the  sum 
of  $8,600;  the  consideration  of  the  last-men- 
tioned one  being  the  purchase  money  agreed 
to  be  paid  to  Fries  for  the  interest  of  Fries 
in  the  stock  of  goods  and  merchandise  be* 
longing  to  a  partnership  of  which  the  defend- 
ants were  members,  the  purchase  having  been 
made  on  the  day  af  the  execution  of  the  note 
for  the  purchase  money,  the  15th  of  July, 
1892.  To  secure  all  three  of  the  notes,  Giersh 
executed  a  mortgage  to  Fries  on  the  15th 
of  July,  1892,  on  the  entire  stock  of  goods— 
his  own  interest  and  that  purchased  by  him 
from  E^es— in  the  Fries  storehouse  in  Salem, 
and  all  book  accounts,  notes,  and  other  evi- 
dences of  debt  due  to  the  late  firm  of  Fries, 
Giersh  &  Senseman.  It  was  stipulated  in 
the  mortgage  that  monthly  payments  were 
to  be  made  by  Giersh  ta  Fries  on  the  indebted- 
ness, and  a  calculation  shows  that  several 
years  would  have  elapsed  before  the  indebt- 
edness could  have  been  paid  If  the  payments 
agreed  upon  should  be  promptly  met  There 
was  a  further  provision  in  the  mortgage,  by 
which  the  possession  of  the  goods  was  to  be 
left  in  Giersh,  it  being  contemplated  that 
Giersh  was  to  continue  the  business  in  his 
own  name  and  for  his  own  account  The 
following  is  the  language  of  the  mortgage  on 
that  point:  "This  mortgage  is  also  to  cover 
all  goods  hereafter  bought  to  keep  up  the 
stock,  and  such  goods,  when  bought,  are  to  be 
substituted  for  their  sales  as  long  as  any- 
thing remains  due  to  H.  W.  Fries  and  se- 
cured in  this  mortgage.*' 

The  plaintiffs  are  judgment  creditors  of 
Giersh,  the  indebtedness,  however,  having 
arisen  since  the  execution  of  the  mortgage, 
and  the  consideration  of  which  being  for 
goods  and  merchandise  sold  to  Giersh  to  re- 
plenish and  keep  up  his  stock,  and  they  have 
brought  this  action  to  have  the  mortgage  de- 
clared fraudulent  and  void.  If  the  plaintiffs 
had  been  creditors  of  Giersh  at  the  time  of 
the  execution  of  the  mortgage,  a  strong  pre- 
sumption would  have  been  raised  as  to  its 
fraudulency;  and  if  the  deed  had  shown  on 
its  face  that  there  were  other  creditors  of 
Giersh,  and  that  all  of  his  property  was  em- 
braced, the  fraudulent  intent  would  be  Irre- 
buttable; the  deed  would  be  void  on  Its  face. 


Cheatham  r.  Hawkins,  76  N.  C.  835.  The  de- 
cision in  the  last-mentioned  case  is  greatly 
shaken,  if  not  overruled,  by  the  case  of  Kretb 
▼.  Rogers,  101  N.  C.  263,  7  S.  B.  682;  but  it 
is  not  necessary  to  the  decision  of  the  pres- 
ent case  to  undertake  a  reconciliation  be- 
tween those  two  cases,  for  they  concerned 
existing  creditors,  while  in  the  matter  now 
before  us  the  creditors  are  subsequent  ones 
to  the  execution  of  the  mortgage.  We  find 
inconsistencies  on  the  same  subject  in  the 
opinions  of  the  supreme  court  of  the  United 
States.  In  Robinson  y.  Elliott,  22  WaU.  513. 
22  L.  Ed.  758,  in  reference  to  existing  cred- 
itors, it  was  decided  (1874)  that  a  mortgage 
of  a  stock  of  goods  to  two  of  several  cred- 
itors, in  which  the  possession  of  the  goods 
was  left  with  the  mortgagor  to  sell  and  supply 
the  place  of  those  goods  sold  with  other  goods 
purchased,  the  substituted  goods  to  be  sub- 
ject to  the  lien  of  the  mortgage,  was  void  on 
its  face,  and  was  so  declared  by  the  court, 
and  that  notwithstanding  the  mortgage  had 
been  duly  registered.  On  the  last  point  the 
court  said:  "Manifestly,  it  was  executed  ta 
enable  the  mortgagors  to  continue  their  busi- 
ness, and  appear  to  the  world  as  the  al)solute 
owners  of  the  goods,  and  enjoying  all  the 
advantages  resulting  therefrom.  It  is  idle 
to  say  that  a  resort  to  the  record  would  have 
shown  the  existence  of  the  mortgage,  for 
men  get  credit  by  what  they  apparently  own 
and  possess,  and  this  ownership  and  posses- 
sion had  existed  without  interruption  for  t^n 
years.  There  was  nothing  to  put  creditors 
on  their  guard."  In  the  later  cases  in  the 
same  court  of  Bank  v.  Bates,  120  U.  S.  556, 
7  Sup.  Gt  679,  30  L.  Ed.  754,  and  Etherldge 
v.  Sperry.  139  U.  S.  266,  11  Sup.  Ct  565,  35 
L.  Ed.  171,  the  doctrine  held  in  Robinson  v. 
Elliott,  supra,  is  overruled,  though  not  ex- 
pressly so.  In  the  last-mentioned  case  the 
mortgagor  was  left  in  possession  of  the  stock 
of  goods  with  a  verbal  agreement  that  he 
might  use  the  proceeds  of  his  daily  sales  for 
the  support  of  himself  and  to  keep  up  the 
stock,  the  whole  of  the  surplus  to  be  applied 
to  the  payment  of  the  debt;  and  the  court 
held  that  the  matter  of  alleged  fraud  in  the 
execution  of  the  mortgage  was  a  matter  of 
fact,  and  not  one  of  law.  The  court  said: 
"Why  should  a  transaction  like  this  be  con- 
demned, if  made  in  good  faith,  and  to  secure 
an  honest  debt?  The  owner  of  a  stock  of  goods 
may  make  an  absolute  sale  of  them  to  his 
creditor  in  payment  of  a  debt  If  an  absolute 
sale,  why  not  a  conditional  sale  with  such 
conditions  as  he  and  his  creditor  agree  upon? 
As  between  the  parties,  no  court  would  ques- 
tion this  right  or  refuse  to  enforce  the  con- 
ditions. The  interests  of  the  general  public 
are  not  prejudiced  by  any  such  transaction 
between  debtor  and  creditor.  Indeed,  they 
are  rather  promoted  by  any  arrangement  by 
which  the  mortgagor  can  continue  in  business, 
for  in  99  cases  out  of  100  the  taking  of  pos- 
session by  a  creditor  results  in  closing  tlie 
business,  and  turning  the  debtor  out  of  em- 
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plojinent.  The  only  parties  who  can  claim 
to  be  injnrionsly  affected  are  iinBecured  cred- 
itors. But  they  are  notified  by  the  record  of 
the  exact  relations  between  the  mortgagor 
and  mortgagee;  and  surely  subsequent  cred- 
itors haye  no  right  to  complain  If  they  deal 
with  the  mortgagor  with  full  knowledge  of 
such  relations.  Existing  creditors  may,  of 
course,  challenge  the  good  faith  of  the  trans- 
action; but  if  they  cannot  disturb  an  abso- 
lute sale  when  made  in  good  faith,  why 
should  they  be  permitted  to  challenge  a  con- 
ditional sale  if  made  in  good  faith?  The  fact 
that  fraudulent  relations  are  possible  Is  hard- 
ly a  sufficient  reason  for  denouncing  transact 
tions  which  are  not  fraudulent."  But  the 
plaintiffs  were  not  creditors  of  Giersh  at  the 
time  of  the  execution  of  the  mortgage,  their 
debts  having  been  contracted  by  Giersh  since 
its  execution.  Is  the  mortgage  presumptive- 
ly fraudulent  as  to  subsequent  creditors,  the 
plaintiffs?  The  same  rules  cannot  apply  to 
the  rights  of  these  two  classes  of  creditors. 
The  character  of  the  evidence  must  vary,  and 
so  must  the  measure  of  relief.  In  voluntary 
conveyances,  where  subsequent  creditors  are 
concerned,  the  touchstone  of  fraud  is  the  in- 
tent with  which  they  are  made;  and  that  is 
not  a  matter  of  law,  but  Is  to  be  passed  upon 
by  the  Jury.  Clement  v.  Cozart,  109  N.  O. 
173,  13  S.  E.  862;  Cools  v.  Johnson,  12  N.  J. 
Eq.  54,  72  Am.  Dec.  381;  Payne  v.  Stanton, 
59  Mo.  159;  Wait,  Fraud.  Conv.  201.  It  was 
decided  in  Etheridge  v.  Sperry,  supra,  that  in 
case  of  a  mortgage  to  secure  a  debt— an  in- 
strument that  cannot  be  called  a  voluntary 
conveyance— subsequent  creditors  have  no 
right  to  complain  if  they  deal  with  a  mort- 
gagor with  full  knowledge  (by  constructive 
knowledge  from  registration  of  mortgage)  of 
such  facts  as  were  set  out  in  the  mortgage. 
Indiniug  to  the  correctness  of  the  view  of 
the  court  in  that  case,  nevertheless,  if  the 
mortgage  in  the  present  case  be  treated  for 
the  sake  of  argument  as  a  voluntary  convey- 
ance (which  it  is  not),  the  question  of  fraud 
would  be  a  question  of  fact,  and  not  of  law. 
There  was  no  evidence  in  this  case  that 
there  was  any  fraud  in  the  execution  of  the 
mortgage  at  or  before  the  time  of  its  execu- 
tion. But  the  subsequent  acts  of  the  parties 
may  be  submitted  to  the  1ury.  ns  tl^pv  "mnv 
reflect  light  back  upon  the  original  Intent,** 
and  help  to  characterize  and  discern  It  more 
^•orrectly.  Wait,  Fraud.  Couv.  2{n.  l-'raud 
must  be  proved  to  be  in  the  inception  of  the 
matter,  but  the  after-conduct  of  the  parties 
is  evidence  going  to  explain  the  motives 
which  controlled  the  actions  in  the  beginning, 
and  give  point  to  the  original  purpose. 

Upon  a  most  careful  review  of  the  evi- 
dence, we  find  none  that  ought  to  have  been 
submitted  to  the  jury  to  show  fraud  In  the 
transaction.  The  debts  seciired  were  admit- 
ted tx>  be  bona  fide.  No  attempt  was  made  to 
keep  secret  the  mortgage.  It  was  on  the 
registration  books.  The  debt  of  $8,600  had 
been  paid.    No  act  of  the  mortgagor  or  mort- 


gagee was  brought  out  m  the  evidence  in  the 
least  calculated  to  show  a  fraudulent  pur- 
pose in  the  execution  of  the  mortgage.  That 
the  bank  of  which  the  mortgagee  was  a  di- 
rector tried  to  help  the  debtor  in  his  financial 
difficulties  is  not  evidence  of  fraud.  They 
mislead  no  creditor.  No  misapplication  of 
the  proceeds  of  sale  with  the  consent  and 
knowledge  of  the  mortgagee  was  shown. 
Neither  was  there  any  evidence  that  the 
mortgagor  was  using  the  profits  of  the  busi- 
ness for  his  own  ease  and  advantage  in  fraud 
of  his  creditors,  and  with  the  knowledge  of 
the  mortgagee. 

The  other  exceptions  of  the  plaintiffs  are 
without  merit,  and  do  not  justify  a  discussion. 
His  honor  was  right  in  holding  that  there 
was  no  fit  evidence  to  be  submitted  to  the 
jury  to  .prove  fraud,  and  he  properly  dis- 
missed the  action  upon  the  motion  to  non- 
suit the  plaintiffs.    No  error. 


(128  N.  a  326) 

DITMORE  V.  GOINS. 

(Supreme  Court  of  North  Carolina.    May  28, 

1901.) 

JUSTICES  OF  THE  PEACES- SERVICE   OF   SUM- 
MONS—SUFPICIBNCY— ATTACH- 
MENT—JUDGMENT. 

A  summons  and  warrant  of  attachment 
were  sued  out  and  issued  by  a  justice  of  the 
peace  December  6,  1898.  The  summons  was 
returnable  December  10,  1898,  and  the  war- 
rant January  4,  1899.  On  the  return  day  of  the 
summons  the  sheriff  returned  it  with  the  in- 
dorsement "Not  found."  No  alias  summons 
was  sued  out,  nor  order  made  for  service  by 
publication.  The  publication  of  the  warrant 
was  made  for  four  weeks,  as  required  by  Code, 
§  350.  On  the  retnrn  day  of  the  warrant  the 
justice  tried  the  action,  the  defendant  not  ap- 
pearing, and  rendered  judgment  for  plaintiff. 
Held,  Qiat  the  judgment  was  void,  the  service 
of  summons  not  being  sufficient,  under  sections 
214,  217-219,  directing  that  service  of  summons 
shall  be  made  by  delivering  a  copy  thereof  or 
by  publication,  when  the  person  on  whom  serv- 
ice is  to  be  made  cannot  be  found  within  the 
state;  nor  was  it  rendere4  sufficient  by  publi- 
cation of  the  warrant  of  attachment. 
QarlE,  J.,  dissenting. 

Appeal  from  superior  court,  Cherokee  coun- 
ty;  McNeill,  Judge. 

Petition  by  J.  H.  Dltmore  against  N.  A. 
Golns  to  set  aside  and  vacate  a  Judgment 
From  a  judgment  for  petitioner,  defendant 
appeals.  AfQrmed  by  per  curiam  order.  Pe- 
tition for  rehearing.    Affirmed. 

E.  B.  Norvell,  F.  P.  Azley,  and  Shepherd 
&  Shepherd,  for  petitioner.  Dillard  &  Bell 
and  Busbee  &  Busbee,  contra. 

COOK,  J.  The  summons  and  warrant  of 
attachment  were  sued  out  and  Issued  by  th^ 
justice  of  the  peace  on  the  6th  day  of  De- 
cember, 1898.  The  summons  was  returnable 
on  December  10,  1898,  and  the  warrant  on 
January  6,  1899.  On  December  10th,  the 
return  day  of  the  summons,  the  aherifT  re- 
turned the  summons  to  the  justice,  indors- 
ing thereon,  '*Due  search  made,  and  the  de- 
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tendant  not  found  In  mj  county."  No  alias 
snmmona  wan  sued  out,  nor  was  there  an 
arder  made  by  the  Justice  for  the  service  of 
a  summons  by  publication.  The  affidavit,  as 
required,  was  made  for  obtaining  the  war- 
rant, which  was  duly  Issued,  and  served  by 
levy  upon  personalty  and  realty.  The  pub- 
lication of  the  warrant,  which  was  signed 
by  the  plaintiff,  was  made  for  four  weeks, 
as  Is  required  for  the  publication  of  the  war- 
rant by  section  350  of  the  Code.  Upon  the 
return  day  of  the  warrant,  January  5,  18d9, 
the  Justice  proceeded  to  try  the  action  upon 
the  plaintiffs  cause  of  action  (the  defendant 
not  appearing),  and  rendered  Judgment  in 
favor  of  the  plaintiff  against  the  defendant 
for  the  amount  sued  ui)on.  Thereafter  the 
defendant  moved  In  the  Justice's  court  to  set 
aside  and  vacate  the  Judgment  Upon  the 
hearing  of  the  motion  the  justice  denied  the 
same,  and  defendant  appealed  to  the  supe- 
rior court.  Upon  the  hearing  before  his  hon- 
or, he  reversed  the  Justice  and  rendered 
Judgment  In  favor  of  the  defendant  vacat- 
ing and  setting  aside  the  Justice's  Judgment, 
from  which  Judgment  the  plaintifT  appealed 
to  this  court. 

Under  our  system  of  practice,  no  party  can 
be  brought  Into  court  except  by  a  service  of 
the  summons  upon  him,  unless  he  voluntarily 
appears.  Service  must  be  made  upon  him 
personally,  if  he  can  be  found  in  the  state, 
or  by  publication,  neither  of  which  was  done 
In  this  case;  nor  did  the  defendant  volun- 
tarily appear.  The  manner  of  service  Is 
plainly  prescribed  In  sections  214,  217,  218, 
and  219  of  the  Code.  It  Is  well  settled  that 
any  judgment  rendered  In  an  action  without 
service  of  the  summons  is  absolutely  void,— 
la  a  nullity,— and  will  be  so  treated  when- 
ever and  wherever  introduced.  White  v.  Al- 
bertson,  14  N.  C.  241,  22  Am.  Dec.  719;  Jen- 
nings V.  Stafford,  23  N.  G.  404;  Stalliugs  v. 
Gully,  48  N.  C.  344;  Doyle  v.  Brown,  72  N.  C. 
893;  McKee  v.  Angel,  90  N.  G.  60;  Harrison  v. 
Harrison,  106  N.  G.  282,  11  S.  E.  356;  and 
other  cases.  .The  issuance  and  service  of  a 
summons  In  an  action  are  indispensable  to  a 
valid  Judgment.  Before  a  court  can  render 
an  order  or  Judgment  disposing  of  a  person's 
property.  It  must  give  him  such  notice  as  Is 
required  by  law,  to  the  end  that  he  may 
come  into  court  and  assert  his  rights;  and 
the  rules  and  requirements  regulating  the 
Issuance  and  service  of  such  notice  by  sum- 
mons must  be  strictly  complied  with.  In 
actions  within  the  Jurisdiction  of  a  Justice 
of  the  peace,  the  summons  must  be  signed 
by  the  Justice,  run  in  the  name  of  the  state, 
directing  the  officer  to  summon  defendant  at 
a  time  therein  named,  not  exceeding  30  days 
from  ItiB  date  (Gode,  §  832);  and  In  the  event 
of  service  by  publication  a  notice  must  be 
published  In  any  one  or  two  newspapers 
most  likely  to  give  notice  to  the  person  to 
be  served,  not  less  than  once  a  weeic  for 
six  weeks,  giving  the  title,  purpose,  etc. 
(Gode,  11  219,  840,  rule  15),  which  must  be 


under  authority  of  an  order  made  by  the  Jus- 
tice, based  upon  an  affidavit  (Gode,  f  218). 
The  publication  of  the  warrant  of  attach- 
ment does  not  serve  this  purpose.  But  in 
attachment  proceedings,  under  section  352 
of  the  Gode,  as  amended  by  Acts  1893,  c 
363  (Glark's  Gode,  p.  415),  when  the  warrant 
is  taken  out  at  the  time  of  issuing  the  sum- 
mons, and  the  summons  Is  to  be  served  by 
publication,  the  order  shall  direct  that  notice 
be  given  In  the  said  publication  to  the  de- 
fendant of  the  issuing  of  the  attachment. 
Said  publication  shall  state  the  names  of  the 
parties,  the  amount  of  the  claims,  and,  in  a 
brief  way,  the  nature  of  the  demand,  and 
the  time  and  place  to  which  the  warrant  is 
returnable;  and  It  also  provides  that.  In  at- 
tacament  proceedings  In  a  Justice's  court, 
advertisement  In  a  newspaper  shall  not  be 
necessary,  but  advertisement  at  the  court- 
house door  and  four  other  public  places  in  the 
county  for  four  successive  weeks  shall  be 
sufficient  publication,  both  as  to  the  sum- 
mons and  warrant  of  attachment.  This 
modification  permits  the  Incorporation  of  the 
warrant  of  attachment  to  be  made  In  the 
summons,  not  the  summons  In  the  warr$mt. 
The  summons  is  an  official  process,  and  must 
be  signed  and  Issued  by  the  Justice  of  the 
peace,  whether  its  service  is  to  be  made  per- 
sonally or  by  publication,  while  the  warrant, 
if  not  Incorporated  In  the  summons  as  above 
provided,  is  not  official,  and  may  be  signed 
by  the  plaintiff  himself,  as  above  cited,  and, 
If  not  taken  out  at  the  time  of  Issuing  the 
summons,  has  to  be  served  separately,  as 
provided  in  said  section.  In  this  case  the 
warrant  of  attachment  was  signed  by  the 
plaintiff,  as  was  prescribed  In  the  Gode  of 
Givil  Procedure  before  the  passage  of  Acts 
1870-71,  c.  166,  §  3,  which  Is  now  section  352 
of  the  Gode,  as  amended  by  Acta  1874-75,  c 
111,  §  2,  and  Acts  1893,  c.  363,  and  did  not 
then  serv^  as  a  process  to  bring  the  parties 
Into  court,  but  was  only  intended  to  give 
notice  that  a  warrant  of  attachment  had  is- 
sued In  the  cause.  An  attachment  is  not  the 
foundation  of  an  Independent  action,  but  is 
an  ancillary  and  auxiliary  remedy  collateral 
to  the  action.  Marsh  ▼.  Williams,  63  N.  a 
371;  Toms  v.  Warson,  66  N.  G.  417.  Its 
function  Is  to  seize  the  property  of  a  de- 
fendant and  hold  it  within  the  grasp  of  the 
law  until  the  trial  can  be  had  and  the  rights 
of  the  parties  determined,  or  It  may  be  re- 
leased pending  the  action,  If  seized  without 
,  proper  cause.  In  no  sense  is  it  a  process 
to  bring  the  defendant  Into  court.  It  may 
be  issued  to  accompany  the  summons,  or  at 
any  time  thereafter.  Gode,  S  348.  Notice 
of  the  same  must  be  published  within  30 
days  after  its  Issuance  for  only  4  successive 
weeks,  and  at  the  court-house  door  and  four 
other  public  places  In  the  county  (Gode,  | 
350),  and  may  be  signed  by  the  plaintiff 
(Gode,  §  909,  form  16).  In  this  case  the  sum- 
mons was  not  served  at  all,  which  fully 
appeared  thereon  when  returned  to  the  4ub- 
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tiee  s  conrt  on  the  return  day,  December  10^ 
1898.  No  alias  summons  was  sued  out  (Ck>de, 
S  205;,  and  the  failure  to  do  so  worked  a  dis- 
continuance of  the  action  (Fulbrigbt  y.  Tritt» 
19  N.  G.  491;  Webster  t.  Laws,  86  N.  G. 
178). 

The  trial  had  on  January  5,  1899,  was 
without  authority  of  law,  and  the  judgment 
rendered  was  absolutely  void,  and  his  honor 
should  have  so  held.  With  this  modification, 
there  is  no  error,  and  the  petition  is  dis- 
missed. 

GLARK,  J.  (dissenting).  It  appears  from 
the  reccMTd  evidence  herein  that  December  6, 
1898,  the  plaintiff  caused  a  summons  to  be  is- 
sued against  the  defendant  by  a  justice  of 
the  peace,  and  on  the  same  day  filed  an  affir 
davit,  on  proper  allegations,  for  an  attach- 
ment of  the  property  of  the  nonresident  de- 
fendant, giving  the  bond  required  by  statute. 
On  the  same  day  the  justice  issued  the  war- 
rant of  attachment,  which  was  returned  in 
due  form,  regularly  levied  upon  the  property 
of  defendant,  December  7,  1898.  Thereup<m 
the  plaintiff  made  publication  for  four  weeks 
of  the  summons  and  warrant  of  attachment 
in  the  following  form,  as  prescribed  by  Gode, 
f  909,  form  16:  "North  Garolina,  Gherokee 
County*  Murphy  Township.  J.  H.  Dltmore 
vs.  N.  A.  Goins.  Seventy-six  dollars  and 
twenty-five  cents  due  by  note  and  dueblU. 
Warrant  of  attachment  returnable  before  J. 
M.  Vaughan,  a  justice  of  the  peace  for  Ghero- 
kee county,  at  his  office,  in  Murphy,  in  said 
county,  the  5th  day  of  January,  1899,  when 
and  where  the  defendant  is  required  to  ap- 
pear and  answer  the  complaint.  Dated  this 
7th  day  of  December,  1898.  J.  H.  Ditmore^ 
plaintiff.'*  Not  only  is  this  publication  of 
summons  and  warrant  in  the  same  publican 
tion  a  literal  compliance  with  the  form  pre- 
scribed by  the  statute,  and  therefore  valid, 
but  the  joint  publication  is  required  by  sec^ 
tion  352,  as  follows:  "When  the  warrant  of 
attachment  is  taken  out  at  the  time  of  issU"" 
ing  the  summons  [which  was  the  case  here] 
and  the  summons  is  to  be  served  by  publica- 
tion [here  the  affidavit  alleged  he  was  a  non- 
resident] the  order  shall  direct  that  notice 
be  given  in  said  publication  to  the  defendant 
of  the  issuing  of  the  attachment,  •  •  • 
said  publication  shall  state  the  names  of  the 
parties,  the  amount  of  the  claims,  and,  in  a 
brief  way,  the  nature  of  the  demand  and  time 
and  place  to  which  the  warrant  Is  return- 
able." If  this  publication  was  defective,  it 
did  not  invalidate  the  jurisdiction  which  was 
based  upon  the  seizure  into  the  custody  of 
the  law  of  the  property.  When  the  defend- 
ant appeared  in  the  action,  as  she  afterwards 
did,  it  was  ground  for  a  motion  to  reopen  the 
judgment,  but  not  for  a  dismissal  of  the  at- 
tachment and  of  the  proceedings  ab  initio. 
In  a  very  respectable  authority  (Cooper  v. 
Oeynolds,  10  Wall.  809,  19  L.  Ed.  931)  it  is 
said,  '*The  seizure  of  the  property  of  the 
defendant  under  the  proper  process  of  the 


court  is  therefore  the  foundation  of  the 
court's  jurisdiction,  and  defective  or  irregular 
affidavits  and  publications  of  notice,  though 
they  might  reverse  a  judgment  in  such  case 
for  error  in  departing  from  the  directions 
of  the  statute,  do  not  render  such  a  judgment 
or  the  subsequent  proceedings  void."  When 
there  can  be  service  on  the  person,  service 
of  summons  is  indispensable,  and  the  foun- 
dation of  the  proceeding.  But  where  it  is 
a  proceeding  in  rem,  or  quasi  in  rem,  as  is 
an  attachment  of  this  kind,  then  the  foimda- 
tion  is  the  seiziure  of  the  rem,  and  the  publi- 
cation of  summons,  if  not  properly  made,  is 
an  irregularity.  If  not  regular,  or  for  the 
proper  time,  the  remedy  is  an  order  for  re- 
publication, not  a  dismissal  of  the  attach- 
ment There  are  two  kinds  of  attachment, 
—the  one  where  the  defendant  is  personally 
served  with  process,  and  the  attachment  is 
an  ancillary  remedy  given  in  cases  prescrib- 
ed by  statute  to  secure  the  fruits  of  the  judg- 
ment when  it  shall  be  obtained.  The  other 
is  where  the  defendant  cannot  be  served  with 
process.  There  a  publication  of  summons 
alone  would  be  a  nullity.  Pennoyer  v.  Neff, 
95  U.  S.  714,  24  L.  Bd.  565;  Bernhardt  v. 
Brown,  118  N.  G.  TOO,  24  S.  B.  527,  715,  36 
L.  B.  A.  402,— in  both  of  which  cases  the 
matter  is  fully  discussed.  In  Gooper  ▼. 
Reynolds,  at  page  319,  10  Wall.,  and  page 
933,  19  L.  Ed.,  that  eminent  authority,  Mr. 
Justice  Miller,  says:  '*0n  what  does  the  ju- 
];isdiction  of  the  court  depend?  It  seems  to 
us  that  the  seizure  of  the  property,  or  that 
which,  in  this  case,  is  the  same  in  effect,  the 
levy  of  the  writ  of  attachment  on  it,  is  the 
one  essential  requisite  to  jurisdiction.  With- 
out this  the  court  can  proceed  no  further. 
With  it  the  court  can  proceed  to  subject  the 
property  to  the  demand  of  plaintiff."  Then, 
after  saying  that  proper  affidavit  is  the  pre- 
liminary to  issuing  an  attachment  but,  if 
the  attachment  is  levied,  a  defective  affidavit 
would  be  ground  of  appeal,  but  would  not  in- 
validate the  attachment,  he  adds:  ''So,  also, 
of  the  publication  of  notice.  It  is  the  duty 
of  the  court  to  order  such  publication,  and 
to  see  that  it  has  been  properly  made;  and, 
undoubtedly,  if  there  has  been  no  such  pub- 
lication, a  court  of  errors  might  reverse  the 
judgment,"— not  hold  it  void,  as  stated  in  the 
opinion  in  this  cause.  In  the  present  case 
the  publication  was  made  in  the  form  requir- 
ed and  prescribed  by  statute,  but  If  it  had 
been  irregular,  the  remedy  is  not  to  dismiss 
the  action  which  is  validly  based  on  an  at- 
tachment but  retaining  the  cause,  to  set 
aside  the  judgment  with  a  new  trial,  as  in 
the  case  6t  any  other  error  not  going  to  the 
jurisdiction.  Drake,  Attachm.  §§  224,  437, 
437a.  In  Bank  v.  Blossom,  92  N.  G.  695,  the 
publication  of  summons  and  warrant  of  at- 
tachment in  the  same  notice,  as  here,  was 
held  valid;  but,  if  made  for  less  than  six 
weeks,  it  was  held  an  irregularity  as  to  the 
summons,  and  the  court  could  "retain  the 
cause  and  order  a  sufficient  publication."    If 
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that  were  still  the  law,  the  Judgment  should, 
on  defendant's  motion,  be  set  aside,  and  re- 
publication of  summons  ordered,  but  it  would 
be  error  to  dismiss  the  action.  Since  that 
decision,  however,  the  Incongruity  of  requir- 
ing publication  of  summons  for  a  longer  pe- 
riod than  is  required  for  publication  of  the 
warrant,  both  being  in  the  same  notice,  has 
been  cured  by  chapter  363,  Laws  1893,  in- 
corporated in  section  352,  Glarli's  Code  (3d 
Ed.),  which  provides  that,  when  attachment 
proceedings  are  begun  before  a  justice  of  the 
peace,  publication  for  four  weeks  shall  be 
sufficient,  **both  as  to  the  summons  and  war- 
rant of  attachment."  Hence  there  has  been 
no  irregularity  or  defect  in  this  case.  The 
defendant  being  a  free  trader,  Judgment 
could  be  rendered  against  her  in  a  suit  before 
a  Justice  of  the  peace.  Neville  v.  Pope,  95  N. 
C.  346.  The  defendant  does  not  set  up  that 
she  has  a  meritorious  defense  If  the  Judg- 
ment is  set  aside  (Le  Due  ▼.  Slocomb,  124  N. 
O.  347,  32  S.  E.  726),  and  to  set  aside  a  Judg- 
ment for  Irregularity  in  such  case  is  erro- 
neous. Gui  bono  go  over  the  trial  again  with- 
out a  meritorious  defense?  I  am  of  opinion 
that  the  Judgment  below  reversing  the  Jus- 
tice and  setting  aside  hlis  Judgment  should 
itself  be  reversed,  and  the  Justice's  Judg- 
ment should  be  reinstated. 

028  N.  C.  446) 

FRIEDBNWALD  CO.  v.  SPARGER  et  al. 

(Supreme  Court  of  North  Carolina.    June  4,' 

1901.) 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS- 
OMISSIONS  IN  DEED— MISSTATEMENTS— 
FRAUD— EVIDENCE— PREFERENCE. 

L  The  fact  that  a  justice  of  the  peace  did 
not  afiQz  his  private  seal  to  a  deed  of  assign- 
ment for  creditors  will  not  invalidate  it. 

2.  Wliere  defendants  exagerated  and  will- 
fully misstated  the  value  of  their  property,  but 
there  was  no  evidence  that  in  the  execution  of 
the  assignment  for  creditors  ia  question  there 
was  any  fraud  on  account  of  these  misstate- 
ments, nor  anything  in  the  conduct  of  the  de- 
fendants to  show  fraud,  there  was  no  error  in 
refusing  to  submit  the  question  of  fraud  to  the 
jury. 

8.  The  fact  that  a  deed  of  assignment  was 
prepared  and  kept  to  be  registered  in  case  of 

{>roceeding8  against  the  assignees  by  creditors 
8  no  evidence  of  fraud. 

4.  Where  debts  to  relatives  not  exceeding 
one-fortieth  of  the  assets  were  given  preference 
in  a  general  assignment  for  creditors,  no  pre- 
sumption of  fraud  would  arise  therefrom,  so 
as  to  compel  assignors  to  show  the  considera- 
tion of  the  debts. 

Appeal  from  superior  court,  Surry  county; 
Timberlake,  Judge. 

Action  by  the  Friedenwald  Company 
against  Sparger  Bros,  to  set  aside 'a  deed  of 
assignment  From  a  judgment  in  favor  of 
defendants,   plaintiff   appeals.    Affirmed. 

Jones  A  Patterson,  for  appellants.  Glenn 
&  Manly,  Watson,  Buxton  &  Watson,  and 
Burwell,  Walker  &  Cansler,  for  appellees. 

MONTGOMESIY,  J.  James  H.  and  B.  F. 
Sparger  in  KoYembeTi  1897*  being  partners 


in  trade,  and,  finding  thems^ves  unable  to 
pay  their  debts  In  full,  made  a  voluntaxy  aS' 
signment  of  all  their  property,  real  and  per- 
sonal, to  T.  B.  MeCargo  and  R.  H  Haymore, 
for  the  benefit  of  their  creditors,  with  pref- 
erences. In  the  body  of  the  deed  It  was  re- 
cited that  the  grantors,  as  partners,  under 
the  firm  n^.me  of  Sparger  Bros.,  and  James 
H.  Sparger  In  his  individual  capacity,  in  con- 
sideration of  the  premises,  etc.,  conveyed 
the  partnership  property,  and  also  the  indi- 
vidual property,  real  and  personal,  of  James 
H.  Sparger;  the  partnership  property  and 
the  individual  property  of  James  H.  Sparger 
being  particularly  described.  The  deed  was 
signed:  "James  H.  Sparger.  [Seal.]  B.  F. 
Sparger.  [SeaLJ  Sparger  Bros.  [Seal.]" 
The  following  is  the  form  of  the  probate: 
"Surry  County.  Personally  appeared  before 
me  tills  day  James  H.  Sparger  and  B.  F. 
Sparger,  who  compose  the  firm  of  Sparger 
Bros.,  the  makers  and  signers  of  the  forego- 
ing deed  of  assignment,  and  acknowledge 
the  due  execution  thereof.  Witness  my  hand 
and  private  seal  this  6th  day  of  November, 
1897.  Samuel  G.  Pace,  Justice  of  the  Peace." 
The  action  was  brought  by  the  plaintiffs, 
who  are  judgment  creditors,  to  have  the 
deed  declared  void  for  fraud,  and  set  aside. 
On  the  trial,  exception  was  made  to  the 
manner  of  the  signing  of  the  deed  by  the 
grantors,  and  to  the  probate  of  the  deed  on 
the  ground  that  the  justice  of  the  peace  did 
not  afilx  Ills  private  seal  at  the  end  of  his 
signature.  The  plaintiffs  also  alleged  that 
certain  of  the  prelferred  debts  were  not  de- 
scribed with  such  particularity  as  to  amount 
and  consideration  as  is  required  by  the  act 
of  1893,  c.  453. 

The  first  two  matters  complained  of  on 
the  trial  by  the  plaintiffs  were  not  alluded 
to  by  their  counsel  in  his  brief  in  this  court, 
and  on  the  oral  argument,  while  not  aban- 
doned, were  not  Insisted  on.  We  see  no 
fault  in  the  ruling  of  his  honor  on  either 
matter.  The  deed  was  signed  by  both  indi- 
viduals composing  the  firm.  The  indebted- 
ness was  recited,  and  also  the  intent  to  con- 
vey both  the  property  of  the  firm  and  that 
of  James  H.  Sparger.  It  is  usual  for  jus- 
tices of  the  peace  who  act  in  probate  mat- 
ters to  attach  their  private  seals  to  their 
names  at  the  end  of  the  probate,  but  that 
act  is  not  essential  to  the  validity  of  the  pro- 
bate; and,  there  being  no  dispute  as  to  the 
fact  that  the  person  who  took  the  probate 
was  a  justice  of  the  peace  at  the  time,  we 
think  that  the  statute  is  substantially  com- 
plied with. 

As  to  the  alleged  failure  on  the  part  of 
the  defendants  to  properly  describe  the  pre- 
ferred debts,  that  matter  was  passed  upon 
in  Brown  &  Co.  v.  Nimocks,  124  N.  C.  417, 
32  S.  E.  743,  and  we  do  not  feel  disposed  to 
overrule  that  decision. 

On  the  question  of  fraud  we  have  scrutin- 
ized the  evidence  closely,  and  we  think  that 
his  honor  waa  correct  in  ruling  that  thert 
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was  none  sufficltint  to  be  submitted  to  the 
Jury.  Tbere  were  letters  and  statements  of 
the  defendants  tending  to  show  an  exaggera- 
tion of  the  ralne  of  their  property,  or  a  will- 
fal  misstatement  aboot  that  matter.  Bnt 
there  is  no  evidence  that  in  the  execution  6t 
the  assignment  there  was  any  fraud  on  ac- 
count of  these  misrepresentations!  nor  can 
we  see  anything  in  the  subsequent  conduct  of 
the  defendants  going  to  throw  any  suspicion 
on  the  motive  of  the  parties  in  maUng  the 
assignment  There  was  no  evidence  that 
the  defendants  bought  or  sold  in  any  un- 
usual manner — especially  on  credit — ^before 
the  assignment,  or  that  their  business  was 
conducted  out  of  the  usual  way.  Their  pref- 
erences were  permissible  under  the  law  at 
that  time,  and  the  fact  that  the  deed  of  as- 
signment was  prepared  and  kept  to  be  regis- 
tered in  case  of  proceedings  against  them  by 
credltoirs  is  no  evidence  of  fraud.  Guggen- 
helmer  ▼.  Brookfleld*  90  N.  O.  282.  An  hon- 
est preference  was  allowable  at  that  time. 
There  were  some  small  debts,  probably 
amounting  to  one-fortieth  of  the  yalue  of  the 
assets,  preferred  for  the  benefit  of  near  rela- 
tives of  the  defendants.  We  are  of  the  opin- 
ion that  such  a  preference  in  the  general  as- 
signment for  creditors  raises  no  presumption 
sufficient  to  compel  the  plaintiffs  to  show 
the  ctHislderation  of  the  debts,  nothing  else 
appearing  to  show  fraud.  In  Hawkins  v. 
Alston,  39  N.  a  137,  the  debtor  conveyed  to 
his  brother  the  whole  of  his  property.  In 
Jordan  t.  Newsome,  126  N.  a  553,  36  S.  E. 
154.  the  debtor  preferred  his  mother-in-law, 
who  lived  in  the  same  house  with  him,  and 
to  an  amount  of  more  than  one-half  of  the 
debtor's  property. 

We  see  no  error  in  the  ruling  of  his  honor 
dismissing  the  action  on  the  motion  for  non- 
suit made  by  the  defendants.    No  error. 

(128  N.  C.  4S5) 

SKINNER  V.  WILMINGTON  A  W.  R.  00. 

(Supreme  Court  of  North  Carolina.    May  80, 

1901.) 

INJURY  TO  PASSENGBR— NBOLIGBNGIft- 

BVIDBNCBI. 

A  train,  on  reaching  a  station,  was  stop- 
ped a  littie  before  the  baggage  car  was  placed 
against  the  baggage  on  tlie  platform.  PlamtifPs 
intestate  was  standing  on  a  car  platform  at  this 
time,  supporting  liimself  by  his  hand  on  the 
door  facing.  The  train  was  moved  forward 
gentiy,  and  without  jerking,  and  stopped, 
whereupon  the  car  door  shut  itself,  injuring 
intestate's  hand.  There  was  no  evidence  of 
any  fault  in  the  condition  or  construction  of 
the  car  door.  Held,  that  plaintifiF.  could  not  re- 
cover, as  there  was  no  negligence  in  the  man- 
agement of  the  train. 

Appeal  from  superior  court,  Wilson  county; 
Bowman,  Judge. 

Action  by  Emily  Skinner,  administratrix, 
against  the  Wilmington  &  Welden  Railroad 
Company.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

Deans  A  Cantwell  and  J.  H.  Pou,  for  ap- 
felliint.    Aycock  &  Daniels,  for  appellee. 


MONTGOMERY,  J.  The  plaintiff's  Intes- 
tate  was  a  passenger  on  one  of  the  defend- 
ant's trains,  and  upon  its  reaching  Wilson  he 
got  up  to  disembarlc.  The  train  was  stopped 
a  littie  before  the  baggage  car  was  placed 
against  the  baggage  to  be  taken  on.  At  this 
time  the  intestate  was  seen  standing  on  the 
platform  of  a  passenger  car,  supporting  him- 
self by  having  his  hand  in  position  on  the 
door  facing.  The  train  was  then  moved  up  a 
little  forward,  gentiy,  and  without  jerking, 
and  stopped.  At  this  juncture  the  door  of 
the  coach  shut  itself,  and  the  Intestate's 
hand  was  caught  in  the  jamb,  and  badly  in- 
jured. The  follovTing  is  the  whole  of  the  evi- 
dence offered  by  the  plaintiff  in  the  case: 
David  Barnes,  for  the  plaintiff,  testified:  *'I 
was  porter  at  the  hoteL  Met  train  No.  48, 
June  14,  1898,  at  the  depot  in  Wilsoiu  When 
the  train  arrived,  it  stopped  a  littie  before  it 
got  the  baggage  car  against  the  baggage. 
Mr.  Skioner  was  standing  on  the  platform, 
supporting  himself  by  his  hand  between  the 
door  face.  Train  moved  forward  a  littie,  and 
at  the  second  stop  the  door  came  shut,  and 
his  fingers  were  caught  in  the  jamb  of  the 
door  and  injured.  When  I  first  saw  Mr. 
Skinner,  he  was  In  his  seat  This  was  be- 
fore the  train  stopped  the  first  time;  and 
just  about  the  time  it  was  coming  to  a  stop 
I  saw  Mr.  Skinner  get  up  and  walk  forward. 
When  I  next  saw  him  he  was  standing  on 
the  platform,  with  his  hand  on  the  door 
jamb,  as  before  stated."  On  cross-examina- 
tion this  witness  testified  that  it  was  not  al- 
ways possible  to  stop  a  train  exactiy  against 
the  baggage,  and  it  was  not  unusual  for  it  to 
move  up  a  littie  ways  after  it  first  stopped, 
in  order  to  get  the  baggage.  When  the  train 
moved  up  to  the  baggage,  it  moved  up  in  an 
ordinary  way,  and  stopped  as  it  ordinarily 
stopped,  without  jerking.  BYank  Pierce  tes- 
tified for  the  plaintiff  as  follows:  '*!  was 
working  for  the  express  company  on  the  14th 
of  June,  1898^  when  the  accident  occurred. 
When  the  train  stopped,  I  boarded  the  ex- 
press car  to  unload  and  load  express.  The 
train  moved  up  a  little.  I  called  to  the  hand 
to  pull  truck  off.  Train  moved  up  and  stop- 
ped. After  it  stopped,  I  saw  a  man  getting 
off  vrith  his  hand  hurt  I  did  not  know  the 
man  at  the  time,  but  afterwards  found  it 
was  the  intestate  of  the  plaintiff.  Train  did 
not  move  but  a  littie  ways,  and  moved  up 
and  stopped  gentiy."  We  cannot  see  the 
least  negligence  in  the  management  of  the 
defendant's  train,  and  there  was  no  testi- 
mony of  any  fault  in  the  condition  or  con- 
struction of  the  coach  door.  The  occasion 
was  purely  an  accident  Nothing  short  of 
stationing  a  man  at  both  doors  in  each  coach 
at  every  stopping  place  to  watch  the  doors 
to  prevent  Injury  to  passengers  could  prevent 
just  such  accidents,  and  such  a  requirement 
would  be  most  unreasonable  under  present 
conditions.  There*  is  no  analogy  between  this 
case  and  that  of  Nance  v.  Railroad  Oo.,  U4 
N.  C.  623.    There  the  train  had  been  brooi^t 
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to  near  a  Btandstlll  at  a  station,  and  the  pas- 
senger was  In  the  act  of  alighting,  when  the 
engineer  caused  a  motion  of  the  train,  vio- 
lent and  sudden.  His  honor  was  right  in 
granting  the  defendant's  motion  to  dismiss 
the  action.    No  error. 


(128  N.  C.  426) 

VANN  V.  EDWARDS. 

(Supreme  Court  of  North  Carolina.    May  80, 

1901.) 

HUSBAND  AND  WIPB  —  CHOSBS   IN  ACTION  — 
WIFE'S  ASSIGNMENT— HUSBAND'S  CON- 
SENT—NECESSITY— INSTRUCTION. 

1.  The  indorsement  and  transfer  by  a  mar- 
ried woman  of  her  note,  without  the  consent 
of  her  husband,  did  not  Test  the  title  in  the 
indorsee,  and  hence,  on  her  death,  the  note 
passed  to  her  husbami,  subject  to  her  debts. 

2.  Where  there  was  evidence  that  a  note, 
which  a  married  woman  had  indorsed  to  de- 
fendant, was  afterwards  in  possession  of  her 
husband,  and,  subsequent  to  his  possession, 
was  seen  in  the  haads  of  defendant,  who  had 
it  at  the  time  of  the  husband's  death,  the  re- 
fusal to  charge  that  the  law  would  presume 
that  the  defendant's  possession  was  lawful, 
and  that  he  was  the  owner  of  the  note,  and 
that  the  burden  was  on  the  husband's  adminis- 
trator to  show  that  defendant's  possession  was 
not  lawful,  was  erroneous. 

Appeal  from  superior  court,  Hertford  coun- 
ty;   McNeill,  Judge. 

Action  by  T.  E.  Yann,  as  administrator  of 
the  estate  of  D.  Edwards,  against  D.  K.  Ed- 
wards. From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

L.  L.  Smith  and  S.  J.  Calvert,  for  appel- 
lant   Winbome  &  Lawrence,  for  appellee. 


MONTGOMERY,  J.  The  note,  for  the  re- 
covery of  which  this  action  was  brought,  was 
originally  the  sole  and  separate  property  of 
the  wife  of  the  plaintiff's  intestate,  who  was 
the  mother  of  the  defendant,  and  who  died 
before  her  husband,  the  father  of  the  de- 
fendant. The  note  was  executed  by  the  de- 
fendant to  his  mother,  and  by  her  was  in- 
dorsed and  transferred  to  the  defendant 
without  her  husband's  knowledge  or  consent 
If  that  was  the  defendant's  only  claim  to 
the  note,  it  would  avail  him  nothing  (Walton 
V.  Bristol,  125  N.  C.  410,  34  S.  E.  544),  and 
it  would  have  passed  to  the  husband  as 
his  property,  upon  the  death  of  his  wife, 
subject  to  the  payment  of  her  debts.  But 
there  was  evidence  tending  to  show  that  the 
note  had  been  in  the  possession  of  the  plaln- 
tifiTs  intestate  after  the  death  of  his  wife; 
that  it  was  afterwards  seen  in  the  hands 
of  the  defendant  and  was  in  his  hands  at 
the  time  of  the  plaintiff's  intestate's  death. 
It  is  to  be  observed  in  passing,  however, 
that  there  was  no  attempt  made  by  the  de- 
fendant to  show  how  he  got  possession  from 
his  father.  Any  way,  the  defendant  asked 
the  court  to  instruct  the  jury  that  "if  the 
jury  find  that  the  note  in  controversy  was 
in  possession  of  Darius  Edwards  at  any  time 


after  the  death  of  Sarah  F.  Bdwards,  and 
prior  to  October,  1896,  and  that  afterwards 
it  was  in  possession  of  the  defendant  ftrom 
October,  1806,  until  the  commencement  of 
this  action,  the  law  presumes  that  such  pos- 
session was  lawful,  and  that  he  is  the  owner 
thereof,  and  the  burden  is  upon  the  plaintiff 
to  satisfy  the  jury,  upon  preponderance  of 
the  testimony,  that  snch  possession  is  not 
lawful,  and,  unless  the  plaintiff  so  satisfies 
the  jury,  you  must  answer  the  first  issue, 
*No.*  "  The  prayer  was  refused,  and  therein 
there  was  error.  Jackson  v.  Love,  82  N.  O. 
406,  33  Am.  Rep.  685;  Causey  ▼.  Snow,  120 
N.  C.  270,  26  S.  E.  775. 
New  triaL 

DOUGLAS,  J.,  concurs  in  result 

CLARK,  J.  (concurring  in  result).  I  dis- 
sent from  that  part  of  the  opinion  which 
says  that  "if"  the  defense  had  rested  upon 
the  assignment  of  the  note  by  the  wife,  who 
owned  it  being  proceeds  of  sale  of  her  land, 
it  would  not  have  availed;  citing  Walton  v. 
Bristol,  125  N.  C.  410,  34  S.  E.  544.  An  ap- 
peal here  is  to  review  rulings  of  the  judge 
below  upon  exceptions  duly  taken.  There 
was  no  ruling  below  upon  this  point  no  ex- 
ception thereon,  and  the  ruling  which  does 
come  before  us  is  upon  an  entirely  different 
state  of  facts.  The  obiter  in  Walton  v.  Bristol 
can  only  become  authority  if  approved  upon 
a  state  of  facts,  and  upon  an  exception  which 
calls  it  in  question,  and  not  by  an  obiter 
upon  an  "if."  Walton  v.  Bristol  Is  not  an- 
thority  for  the  proposition  that  a  married 
woman  cannot  indorse  and  assign  a  bond  be- 
longing to  her.  In  that  case  the  assignment 
was  called  in  question  on  the  ground  that  it 
"lacked  the  assent  of  the  wife";  here,  the 
hypothetical  case  presentedr-for  it  is  not  be- 
fore us  on  exception— is  that  the  assignment 
by  the  wife  of  a  bond,  her  own  property, 
lacks  the  assent  of  the  husband.  What  was 
said  in  the  Walton  Case  In  reference  to  as- 
signment of  bonds  by  a  wife  without  assent 
of  her  husband  was  not  pertinent  to  the 
facts,  and  was  entirely  obiter.  This,  there- 
fore, is  obiter  upon  an  obiter.  If,  however, 
the  proposition  that  the  assent  of  the  hus- 
band is  necessary  to  the  assignment  by  the 
wife  of  her  choses  in  action  is  to  be  decided 
without  facts  or  rulings  or  exceptions  rais- 
ing the  point  it  is  my  duty  to  give  ray  rea- 
sons for  dissenting,  for  no  question  of  great- 
er Importance,  or  of  more  far-reaching  con- 
sequences. Is  likely  to  come  before  us.  Mar- 
ried women  daily  assign  and  transfer  notes, 
checks,  and  other  personal  property,  or  hy- 
pothecate them  as  security  for  loans,  and 
the  assignees  take  them  relying  upon  the 
provisions  of  the  constitution.  If  the  title 
to  personal  property  does  not  pass  without 
the  husband's  written  assent  and  he  or  his 
administrator  can  recover  it  back,  it  will 
cause  great  litigation  and  wide-spread  alarm 
in  business  circles.    There  is  no  rule  which 
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can  hold  that  a  married  woman's  aBslgnment 
of  a  bond  or  promissory  note  Is  a  "convey- 
ance," and  therefore  invalid  without  the 
written  assent  of  her  husband,  which  would 
not  apply  equally  to  her  Indorsement  of  a 
check  payable  to  her,  or  her  assigment  of 
the  whole  or  part  of  a  fund  In  bank  by  her 
check  payable  to  another,  or  her  sale^  trans- 
fer, or  other  disposition  of  any  other  per- 
sonal property. 

In  a  barbarous  age,  woman  was  a  slave,  a 
chattel,  and  hence  her  property,  and  espe- 
cially her  chattels,  passed  to  her  master 
upon  marriage,  and  with  it  the  right  to 
chastise  her  (Fltzh.  Nat  Brev.  80;  Litt  U 
G60,  670);  which  Idea  still  survived  to  a 
late  day  (1  BL  Comnu  444;  Joyner  v.  Joyn- 
er,  50  N.  C^  at  page  826,  82  Am.  Dec 
421;  State  v.  Black,  60  N.  C.  262,  86  Am. 
l>e(L  436);  and  though  in  State  v.  Oliver,  70 
N.  C.  60,  Settle,  J.,  says  &%  last  "the  courts 
have  advanced  from  that  barbarism,"  It  has 
been  held  as  lately  as  State  v.  Bdens,  05  N. 
C  606,  50  Am.  Bep.  204,  that  a  man  can 
commit  the  foulest  libel  upon  his  wife  with 
Impunity  because  she  Is  his  wife.  Just  in 
proportion  as  civilization  has  progressed,  we 
hare  gotten  away  from  a  legal  classification 
which  placed  In  the  same  category  "infants, 
idiots,  lunatics,  convicts,  and  married  wo- 
men.'* The  laws  of  this  state  took  married 
women  out  of  that  class,  except  as  to  the 
statute  of  limitations,  and  recent  legislation 
has  removed  even  the  stigma  of  that  "sur- 
vival** of  the  Ideas  of  an  age  which  deemed 
a  married  woman  "non  sui  Juris."  Gongt 
1868,  art  10,  I  6,  placed  North  Carolina 
nearly  abreast  of  the  legislation  in  Bngland 
and  our  sister  states  by  providing:  "The 
real  and  personal  property  of  any  female  in 
this  state,"  after  marriage,  "shall  be  and 
remain  the  sole  and  separate  estate  and 
property  of  such  female,  •  •  •  and  may 
be  devised  and  bequeathed,  and,  with  the 
written  assent  of  her  husband,  conveyed  by 
her  as  if  she  were  unmarried.**  The  mean- 
ing of  these  words,  never  doubtful,  was  pla- 
ced beyond  controversy  by  the  history  of 
the  movement  for  the  emancipation  of  mar- 
ried women  as  to  their  property  rights,  and 
the  uniform  decisions  in  England  and  our 
sister  states  upon  similar  legislation  or  con- 
stitntlonal  provisions. 

The  clearly  expressed  meaning  is  that  a 
married  woman,  as  to  the  control  of  her  prop- 
erty, shall  "remain"  as  if  a  feme  sole,  with 
liberty  to  devise  or  bequeath  it  sell  or  dis- 
pose of  it  except  that  as  to  property  which 
can  only  pass  by  "conveyance,"— 1.  e.  by  deed 
or  mortgage,— the  written  assent  of  her  hus- 
band is  necessary.  The  general  rule  is  that 
as  to  her  'property,  real  and  personal,**  her 
control  is  not  changed  by  marriage.  The 
sole  restriction  is  that  as  to  "conveyances'* 
the  husband's  written  assent  is  needed.  To 
construe  "conveyances"  to  mean  ordinary 
dispositions  of  personal  property,  which  are 
rarely  made  by  ^'conveyances,"  is  to  put  a 


forced  meaning  upon  that  word,  and  to  veto 
the  free  control  given  a  married  woman  In 
the  first  clause  by  making  the  restriction  as 
broad  as  the  liberty.  It  is  to  say,  in  effect 
that  a  married  woman  is  to  have  as  full  con- 
trol of  all  her  property,  real  and  personal,  as 
if  she  remained  single,  except  that  she  is  to 
have  control  of  none  of  it  real  or  personal, 
without  the  written  assent  of  her  husband. 

Carrying  out  this  idea,  the  courts  invented 
the  doctrine  of  "charges  in  equity"  without 
a  line  in  any  statute  to  support  it  and  there- 
by restricted  a  woman's  rights  over  her  prop- 
erty into  narrower  limits  than  she  possessed 
before  the  adoption  of  the  guaranty  of  eman- 
cipation given  her  by  the  constitution,  though 
this  charging  in  equity  doctrine  has  since 
been  virtually  overruled.  Brlnkley  v.  Bal- 
lance,  126  N.  C,  at  page  806,  85  8.  B.  681. 
If  a  woman  could,  as  provided  by  the  con- 
stitution, control  her  property  as  if  single, 
save  as  to  alienation  by  deed,  it  follows 
that  of  course,  she  can  make  contracts,  as  if 
single,  whose  enforcement  might  affect  it 
In  New  York,  with  the  identical  clause  as  to 
woman's  control  over  property  (for  our  con- 
vention copied  it),  and  in  all  other  states 
with  similar  provisions,  a  married  woman's 
right  to  contract  is  untrammeled.  Bank  v. 
Howell,  118  N.  C  «t  page  273,  23  a  B.  1005. 
But  our  decisions  In  later  years  have  com- 
pletely negatived  the  constitutional  provision 
by  holding  that  K  a  married  woman  can 
contract  without  written  consent  of  her  hus- 
band, therefore  she  can  subject  her  property 
to  the  payment  of  her  liability,  and  therefore 
the  courts  will  not  allow  her  to  sell,  transfer, 
or  assign  her  personal  property  without 
vrritten  consent  of  her  husband,  because  her 
power  to  contract  in  some  respects  is  re- 
strained by  Code,  §  1826.  If  the  restriction 
upon  "contracting**  by  that  statute  restrains 
the  free  control  given  by  the  constitution, 
then  the  statute,  and  not  the  constitutional 
provision,  is  null.  But  It  seems  to  have  be^i 
forgotten  that  the  statute  of  frauds,  for  two 
centuries  and  a  half,  had  made  voidable  oral 
contracts  and  agreements  for  sale  of  any  in- 
terest in  lands  without  any  court  ever  con- 
ceiving that  it  was  possible  to  hold  that  all 
verbal  contracts  were  Toldable,  because  real- 
ty could  be  sold  to  enforce  the  liability  there- 
by created,  and  a  party  could  thus  "do  in- 
directly what  he  was  forblddai  to  do  direct- 
ly." 

Having  left  the  broad,  plain  highway  of  the 
constitution,  every  step  since  has  taken  us 
further  and  further  into  the  wilderness.  The 
construction  that  a  married  woman's  per- 
sonal earnings  are  still  the  property  of  her 
huslMmd  belongs  to  the  age  when  she  was  her 
husband's  chatteL  It  has  no  other  support 
There  is  no  statute  to  that  effect  It  is  true 
it  was  reannounced  some  15  years  ago  by  one 
of  our  ablest  and  most  accomplished  Judges, 
who  doubtless  remembered  that  he  had  read 
it  at  law  school  in  books  hundreds  of  years 
old,  but  who  forgot  that  lis  had  read  the 
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decree  of  equality  of  woman's  property 
TlffiitB  In  the  constitution  of  1868.  And  so 
on«  trom  step  to  step,  we  liave  gone  Into  tbe 
wUdemess*  away  from  the  plain  guaranty  of 
the  constitution  that  a  married  woman's 
rights  oyer  her  property  shall  remain  as  If 
she  were  single,  save  that  in  deeds  and 
mortgages  the  husband  must  give  his  writ- 
ten assent  Just  aa  he  has  like  control  over 
his  own  property,  except  that  she  must  as- 
sent to  the  conveyance  of  his  realty.  In- 
stead of  holding  to  this  plain,  unmistakable 
provision,  we  have  a  multiplicity  of  Judicial 


interpretations,  reservations,  restrictions,  and 
conditions,  tiU  no  one  can  say  absolutely 
what  are  the  rights  of  a  married  woman 
over  her  own  property,  except  that  they  do 
not  remain  as  if  she  were  still  single. 

An  able  and  painstaking  lawyer.  Prof. 
Samuel  F.  Mordecai,  has  tried  to  elicit  some- 
thing like  orderly  method  as  to  a  woman's 
rights  over  her  property,  and  her  power  to 
affect  it  by  her  contracts,  for  the  Instruction 
of  his  law  class  at  Wake  Forest  College,  and 
has  thus  simimed  up  the  confusing,  and 
somewhat  conflicting,  results: 


Analysis  of  Contracts  of  Married  Women,  Who  are  not  Freetraders,  etc. 

(Bt  &  F.  MORDECAL) 


I.  EXECUTED— 


SUCH  CONTRACTS  ARE: 


\ 


1.  Which   requlra   husband'i   written    consent,  whether  real  or  personal  estate 
a  Which  also  require  prlTate  examination  of  wife  and  other  statutory  forms, 
Toyed  or  mortsacea  CD* 


.»  If  r 


raaltar 


Z  EXECUTORY--WHICH,  AS  AFFECTING— 
1.  Real  Estate  of  the  wife,  muet— 

1.  Be  written  (8>— under  seal— with  private  examination  of  wife; 

5.  Have  written  consent  of  husband;   (6) 
t.  Be  charged  expressly  on  specific  real  estate;   (6)  but  the 
4.  Consideration   need  not  be  benefleial;  (7)  and  the 

6.  Homestead    will    not    be    defeated    (8)  unless  In  case  of  a 
C  Mechanic's    and    Laborer's    Lien    duly  filed  and  prosecuted; 

7.  By  contract  which  is  in  effect  a  conveyance.    (10). 

^2.  Personal  Property  of  the  wife— 


(4) 


0) 


L  NEED  NOT  HAVE  THE  HUSBAND'S  (WRITTEN)  CONSENT  IF  AMONfk^ 

Those  excepted  by  The  Code,  |  1826,  to-wit:    (11) 
L  For   her  necessary   personal  expenses. 
S.  For  the  support  of  the  family. 
(•  To  pay  her  antenuptial  debts. 

^he  husband  iii  primarily  liable  for  her  support  and  that  of  the  tiamfly 
(lla),  and  what  comes  within  these  exceptions  depends  upon  the  elreum- 
stances  and  surroundings  of  each  case  (lib).    They  ke%  confined  to  goods 
bought  for  direct   benefit  of  herself  and  family,  such  as  food,  clothes 
and   other   necessaries  (12),  and  do  not  embrace  supplies  for  a  boarding- 
house,  hotel,  etc.,  by  which  the  family  is  supported  (1ft),  or  goods  for  a 
store  which  she  runs  (14),  or  a  cook  stove  per  se  (1J6),  agricultural  sup- 
plies (16),  except  where  husband  of  no  account  (17),  money  borrowed  to 
pay  a  lawyer  (IS),  land  bought  (19),  building  a  house  (20),  hiring  aa  over* 
seer  (21)  ). 
Ca).  All  such  contracts  she  may  charge  expressly  upon  her  sfipaTate  personal  es- 
tate by  herself  or  by  her  agent  (22). 
(b).  But  whether  they  must  be  expressly  charged  is  not  clear.    It  seems  not  (29). 
(c).  Her  separate  personalty— but  not  her  realty— may  be  subjeoted  to  satls^ 

such    contracts    (24),  but 
(d).  She  will  be  entitled  to  her  personal   property   exemption   (26).     The  ored- 

itor  has   no   specific  lien  (26). 
(e).  A   personal   judgment  may  be  rendered  against  her  on  such  oontraota  (XfU 

1  MUST  HAVE  THE  HUSBAND'S  WRITTEN  CONSENT  TO— 

All  contracts  not  excepted  by  Section  1826  (28).  (though  there  is  a  dictum  that  It  to 
unnecessary  if  the  consideration  is  for  toe  benefit  of  her  separate  estate)  (29)9 
of  which  contracts  the  following  are  the  important  elements  to  be  considered 

J.  Tht  oonsidtration—wMch 

(a).  Is  not  imported  by  a  seal  (30) ;   but  will  be  Investigated,  In  all  easee,  where 

material,  by  the  Court  (31). 
(b).  Need  not  be  beneficial  to  the  wife  if  her  separate  estate  Is  expressly  char^ 

ged  (32),  which  charge  must  be  express  (33),  but  need  not  be  specific  (S4). 
(c).  If  beneficial  to  her  personally  or  to  her  separate  eetate  this  may  dlspeneo 

with    the    necessity  for  an  express  charge  (85). 

JL  ne  farm  and  euenUoU  eontenis  cj  the  eonbraet^-wkleh 

(a).  Must  be  in  writing,  it  seems;    (86) 
(b).  Must  have  the  written  consent  of  the  husband;   (37) 

(o).  Must  contain  an  express  charge  on  her  separate  estate  (S^t  imless,  per- 
haps, when  the  consideration  is  beneficial  to  her  personally  or  to  her 
estate  (89)— or  an  intent  to  charge  expressly  must  appear  from  the  con- 
text of  the  instrument  (40)— which  charge,  however,  need  not  be  spedfio 
(41);  but  in  122  N.C.,  at  bottom  page  574  and  top  page  675,  and  in  136 
N.  C.  at  bottom  page  896»  are  dicta  which  indleaie  that  no  "ehaivin^' 
|g  easentiaL 


n.O) 


VANN  V.  EDWARDS. 


JL  27^  vritten  content  qf  her  fuudcmd^ 

(ft).  Which  to  essonUal   to  all  contracts  not  oxoopted  bj  I  KM  (41).  (mctt 

whero    oonslderation  beneficial  ?)    (4i). 
(M,  Which  to  flufficientljr  manifested— 

a)>  U  Mt  out  In  the  hodj  ci  the  inatmmeiit-Hieed  not  be  hy  wpanto  piF 

P«f  (44)-  _,  ^ 

C9.  By  Jolninc  with  the  wife  tn  eKecutlns  tlM  oontract—elsning  It  with 

her  (46). 
(S).  By   ligning   as  subscribing  witness  to  the  wife's  signature  (46). 
(4).  By  a  separate  paper  of  later  date  cuaranteelng  the  payment  of  her 

contract  (47),  certainly  if  he  also  write  and  sign  the  oontraet  as 

agent    for    the  wife  (48). 
(d.  Which  written  consent  does  not  glTO  validity  to  all  her  eontracts,  but  sim- 
ply to  such  as  before  the  Act  ot  1S71-'S  (Tlie  Code.  I  1826)  she  might  hart 
made   without    hiB  consent  (49).    Nor  does  It  enable  the  wife  to  make  a 
ooQtnust  at  all— but  simply  to  anter  Into  an  agreement  In  the  nature  of  an 


executory  oontnot  (60; 

The  legal  effect  of  those  of  her  eontracts,  to  which  the  written  consent  ot  her 
husband  is  required,  to  not  that  of  a  contract  at  all,  but  of  an  agreement, 
which  will  be  enforced  In  equity  against  her  separate  personal  estate  (U). 
not  only  that  which  she  had  when  contract  was  made,   but  that  aequlrea 
afterwards  (62).    No  Judgment  In  personam  oan  be  rendered  upon  such  oon- 
tracto  or  quasi  eontracts  (6t).    Being  enforceable  only  in  equl^,  a  Justice  of 
the  Peace  has  no  Jurisdiction  (64). 
It  must  be  remembered  that  a  Justice  has  Jnrisdlotlon  of  an  action  in  which 
a  mechanle's  lien  to  InvolTed  (66),  and  that  a  Judgment  In  personam  ean 
be  rendered  by  the  Superior  Court  on  eontracto  excepted  by  i  1836^  but 
•Qch  Judgments  can  be  sattofled  only  out  ot  the  personalty  (66). 
Unless   there   to   a  mortgage,  pledge,  deed  of  trust,  etc.,  or  a  meehan- 
Ic's  lien,  the  contract  does  not  debar  her  of  her  personal  property  ex- 
emption In  her  personalty   (67).     The  contract  charging  ner  separate 
estate  does  not  give  the  creditor  a  Hen  (58),  nor  a  right  to  seise  her 
property  under  claim  and  deliTorr  proceedings  (66).    He  oan  only  pro- 
eeed  by  Judgment  and  execution  (60),  which  last  must  set  out  partlon- 
larly  ue  personalty  to  be  subjected  (61),  but  perhaps  can  be  loTled 
on  that  and  any  other  personalty  she  owns  (fi).    She  may  be  Bab> 
Jected  to  supplemental  proceedings,  and  her  personalty,  or  some  ot 
it,   subjected   thereby  to  her  debts  (63).    A  receiver  may  be  appointed 
in  a  proper  case  (64).    The  cases  require  more  to  be  in  the  exeontlon 
than  the  statute  requires  (66). 


0)  U6  N.  C,  bot.  p.  4»;  120  N. 

^  C,  61;  126  N.  ^,  48:  122  N. 
C,  page  176;  126  N.  C.,  mid- 
dle page  174;  126  N.  0.,  mid- 
dle page  4^;  126  N.  C, 
page  61. 

12)  The  Code,  S  1864;  Laws  18M. 
chapter  236.  _ 

8U2  N.  C,  622;   122  N.  a,  671. 
122  N.  C,  672;   106  N.  C,  289- 
20;   106  N.  C,  middle  page 
227;   U7  N.  C,  at  page  98; 
119  N.  C,  top  page  327;  U9 
N.  a,  at  middle  page  421; 
121  N.  C,  bottom  page  387. 
122  N.  C.  671. 
122  N.  a,  671. 
122  N.  a,  67L 
i;  122  N.  C.  571;   112  N.  a,  64. 
I)  ConsUtutlon,  Article  X,  I  4; 
96  N.  C,  86;   106  N.  O,  bot- 
tom  page   200;   117   N.    a, 
middle  page  98. 
an  112  N.  C,  349. 
qij  The  Code,  6  1826;   119  N.  C, 
at  page   226,   paragraph  1, 
clUng  103  N.   C,   296;    121 
N.   C.,   at  page  888,   citing 
110  N.  a,  70;  119  N.  C,  323; 
121  N.  C,  69:  106  N.  C.  bot- 
tom page  296  and  near  top 
298;   126  N.  C,  bottom  page 
273  and  top  page  274. 
Ols)  122  N.  a,  at  page  667;   102 
N.  C.  at  page  628;   106  N. 
C,  bottom  page  286. 
lb)  102  N.  C,  6267^ 
I)  98  N.  C,  421;   122  N.  C,  4, 
n  98  N.  a.  421;   122  N.  (X,  4, 
14)  117  N.  C,  M;   126  N.  O,  393. 
102  N.  C,  626;    106  N.  (3.,  bot^ 
tom  page  296. 


00  106  N.   C,   bottom  page  296, 

approTing  102  N.  C.,  626. 
(IT)  126  M.  C,  812,  re-afllrming  1X1 


N.  a,  69. 
U6  N.  C,  708. 
.  U6  N.  a,  144. 
»)  m  N.  a.  287. 
'    122  N.  C,  1. 

121  N.  a,  at  t<H^_page  388,  dt- 
iMf  UO  N.  a,  70;  119  if.  C, 
A  121  N.  0.,  69;  106  nI 
a,  bottom  page  295  and 
near  top  page  298;  126  N. 
a.  top  page  274. 
M  flee  note  86,  post,  and  oases 
there  cited. 


(21) 


(28) 
(29) 


(20) 
(81) 
(32) 


^ 


(X) 


(81 
81 


6) 
37) 
88) 


^ 


124  N.  C.  410;  124  N.  C,  at 
middle  page  614,  citing  119 
N.  C.,823;  106  N.  C.,301;  106 
N.  C,  289;  102  N.  C,  236; 
76  N.  a,  468;  74  N.  C,  848; 
126  N.  0„  top  page  274. 

125  N.  C,  at  page  274. 

126  N.  C,  at  page  274. 

122  N.  C,  at  page  715,  modify- 
ing the  Unguage  used  m 
116  N.  C.  144. 

The  Code,  |  1826;  128  N.  a, 
middle  page  3. 

108  N.  C,  838,  faoto  In  the 
case  and  middle  page  827, 
but  see  94  N.  C,  at  page 
249;  106  N.  C,  bottom  page 
295;  106  N.  C,  at  page  512; 
126  N.  C.  at  bottom  page 
425;   122  N.  C.  at  page  l. 

103  N.  C,  middle  page  212. 

103  N.  C,  middle  page  812. 

106  N.  C,  867;  106  N.  a,  at 
page  297;  103  N.  C,  at  top 
page  318  and  at  page  311: 
114  N.  a,  at  page  616;  122 
N.  C,  middle  page  714;  118 
N.  C,  at  page  273. 

Cases  at  notes  32  and  84. 

108  N.  Q,,  bottom  page  212; 
118  N.  6.,  middle  page  354; 
114  N.  C,  at  page  616;  119 
N.  C,  bottom  page  326. 

94  N.  C,  middle  page  249;  106 
N.  C,  at  page  296;  lOS  N. 
C,  middle  page  337;  106  K 
C,  at  page  710;  118  N.  C, 
at  page  274;  122  N.  C,  top 
page  576:  126  N.  C,  bottom 
page  396— all  dicta  which 
seem  to  Justify  this  conclu- 
sion. But  see  117  N.  C,  94, 
and  125  N.  C.  bottom  page 
426,  which  lay  stress  on  tne 
fact  that  the  husband  gave 
his  written  consent  to  a 
contract  of  this  character. 

U2  N.  C,  622. 

The  0>de,  %  1826. 

118  N.  C,  at  page  272;  119  N. 
C,  bottom  page  226;  see 
cases  also  at  notes  22  and 
88. 

See  note  86. 

119  N.  C,  bottom  page  826; 
114  N.  a.  top  page  616;  U7 
N.  (X»  middle  page  90. 


(41)  108  N.  a,  bottom  page  812; 

113  N.  (3.,  middle  page  864; 
U4  N.  a,  page  616;  119  N. 
C.  bottom  page  226. 

(42)  122  N.  C,  at  middle  page  8; 
112  N.  C,  622. 

See  note  29. 

114  N.  C,  at  page  616;  126  N. 
C,  at  page  61;  126  N.  C, 
top  psge  397. 
(46)  122  N.  C  at  page  674;  84  N. 
C.  at  page  249;  144  N.  C, 
at  page  616;  126  N.  C,  at 
page  661;  126  N.  0..  top 
page  897. 

(46)  126  N.  C,  47. 

(47)  117  N.  C,  94;   126  N.  a,  bot- 

tom page  51. 

(48)  117  N.  C.  94;   126  N.  C,  bot- 

tom page  61:   126  N.  a,  298. 
r49)  122  N.  C^  middle  page  8. 
119  N.   C.,   bottom  page  826, 
citing  116  N.  C,  7(  and  118 
N.  C,  271. 

(51)  119  N.    C,   bottom   page  226; 

88  N.  C.  300;  122  N.  C,  at 
pages  713,  bottom  714,  be- 
low  middle  page  715. 

(52)  117  N.  C.  middle  page  100. 

(53)  88  N.   C.   300;    122  N.   C,   at 

Sages  713,  bottom  page  714, 
elow  middle  page  716. 
(64)  122  N.  C,  at  page  712,  bot- 
tom page  714  and  below 
middle  715. 
(66)  96  N.  C.  85;  106  N.  a.  bot- 
tom page  800;  117  N.  a, 
middle  page  98. 

(66)  122  N.  C,  at  page  715,  modi- 

fying 116  N.  C,  144 

(67)  108  N.  C,  at  page  218;    117 

N.  a,  at  page  101;  126  N. 
C,  at  page  273. 

(68)  117  N.  C,  at  page  100. 

(59)  126  N.  C.  at  page  273. 

(60)  126  N.  C,  at  page  272. 

(61)  117  N.  a,  bottom  page  lOOi 
(68)  117  N.  a,  middle  page  100  and 

bottom  page  100. 
(68)  117  N.  C,  at  page  101. 
(64)  114  N.  a,  at  middle  page  817; 

116  N.  C,  middle  page  64; 

The  Code,  S  279  (9,  and  see 

Ul  N.  C.  626. 
(66)  The  Code,  f  4tt:  m  N.  a.  at 

page  " 
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It  l8  impossible  for  any  one  to  say  wheth- 
er or  not  he  is  right  in  every  particular, 
notwithstanding  hla  great  and  most  careful 
research  and  his  citations  of  authority  sus- 
tain him.  If  we  are  now  to  add,  by  an  obi- 
ter, upon  facts  not  raising  the  point,  that  a 
married  woman  cannot  indorse  or  assign  a 
bond  without  her  husband's  consent,  his 
table  already  needs  further  amendment. 
Prof.  Mordecai,  however,  omitted  to  note 
that  the  doctrine  of  "charging"  the  wife's 
property  is  held  to  be  without  warrant  In  the 
constitution  or  statutes.  Brinlcley  v.  Bal- 
lance,  126  N.  C,  at  page  896,  35  S.  E.  631. 

The  remedy  is  to  get  out  of  this  wilder- 
ness, which  becomes  more  and  more  tangled 
as  we  proceed,  with  the  imderbrush  more 
and  more  confusing,  and  return  to  the 
straight  and  unmistakable  highway  marked 
out  by  the  organic  law,  which  is  beautiful  by 
its  simplicity  and  clearness,  and  to  plant  our 
feet  once  more  upon  the  rock  of  the  consti- 
tution. Instead  of  the  "codeless  myriad  of 
precedent,"  cited  by  Prof.  Mordecai,  the  con- 
stitution has  but  one  rule,  which  no  one 
should  misunderstand  or  misapply,  which  is 
that  a  married  woman  remains  as  absolute 
owner  of  her  property  as  if  she  stayed  single, 
except  only  that  in  deeds  and  mortgages  the 
husband  mu^t  give  his  written  assent,  which 
is  exactly  the  case  as  to  the  husband's  prop- 
erty, over  which  he  retains  the  same  control 
as  if  single,  save  that  by  statute.  In  deeds 
for  his  realty,  the  wife  must  Join. 


(US  CkL  640) 

LOTT  et  al.  v.  BUCK  et  al. 
(Supreme  Court  of  Georgia.    May  25,    1901.) 

SBGONDART  BVIDBNCB— ADMISSIBILITY. 

In  order  to  render  admissible  secondary  evi- 
dence of  the  contents  of  a  writing,  it  must  be 
affirmatively  shown  that  at  the  time  the  same 
is  offered  the  original  is  not  in  existence,  or  is 
inaccessible  or  lost,  (a)  This  is  not  shown  by 
proving  that  long  previous  to  the  trial  the  per- 
son in  whose  custody  the  paper  was  shown  to 
have  last  been  had  made  an  ineffectual  search 
for  It,  without  showing  that  he  had  not  in  the 
meantime  found  it,  or  that  it  was  still  inac- 
cessible or  lost. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Ooffee  county; 
Jos.  W.  Bennet,  Judge. 

Action  by  Lott  &  Perkins  against  Buck  & 
Downing.  Judgment  for  defendants.  Plain- 
tiffs bring  error.    Affirmed. 

The  following  is  the  official  report: 
Plaintiffs  Introduced  a  complete  chain  of 
title  from  the  state  to  themselves,  except 
"a  certified  copy  of  lease  from  the  Way- 
cross  Lumber  Company  and  the  Bewick  Lum- 
ber Company  to  Lott  &  McLaln."  The  ad- 
mission of  this  copy  was  objected  to  on  the 
ground  that  the  existence  of  an  original  had 
not  been  shown  or  accounted  for.  Plafntlfni 
introduced  John  McLaln,  who  testified: 
That  he  had  delivered  the  original  to  Pad- 


gett, a  lawyer  at  Baxley,  Ga.,  about  four 
years  ago;  the  same  having  been  delivered 
to  Padgett,  as  his  attorney,  in  connectl<m 
with  business  with  which  he  was  intrusted. 
He  afterwards  called  on  said  Padgett  for 
said  original,  and  search  was  made  for  the 
same,  and  it  could  not  be  foimd.  This  was 
about  two  years  ago,  and  he  does  not  know 
that  Padgett  has  since  found  it  He  has  fre- 
quently called  on  Padgett  for  It,  and  has 
never  been  able  to  get  it.  He  believes  the 
original  has  been  lost  or  destroyed.  That 
i:'adgett  has  been  In  attendance  upon  the 
court  this  week,  and,  he  thinks,  left  here 
yesterday.  W.  H.  McDonald  testified  that 
his  firm  brought  suit  for  the  plaintiffs,  of 
which  the  pending  suit  Is  a  renewal,  and 
that,  while  the  original  suit  was  pending, 
he  having  been  notified  that  Padgett  had 
said  original  lease,  he  called  on  Padgett  for 
the  same,  and  that  Padgett  made  a  most 
diligent  search  through  his  papers,  witness 
assisting  him,  and  that  they  had  been  un- 
able to  find  it  This  search  was  made  about 
three  years  ago.  Witness  did  not  know  but 
that  Padgett  might  have  had  other  papers 
in  his  office  or  elsewhere  which  were  over- 
looked when  that  search  was  made,  nor  that 
said  original  may  not  have  been  among  pa- 
pers overlooked.  The  objection  to  th'e  intro- 
duction of  the  copy  was  sustained.  Damage 
to  the  timber  was  admitted  by  the  defend- 
ants, and  that  the  cutting  was  done  under 
their  direction.  Plaintiffs  closed,  and  the 
court  granted  a  nonsuit 

Quincy  &  McDonald,  for  plaintiffs  hi  error, 
a  A.  Ward,  Jr.,  and  F.  W.  Dart,  for  defend- 
ants In  error.  . 

LUMPKIN,  P.  J.  This  case  presents  for 
decision  here  the  single  question  whether  or 
not  the  court  erred  in  refusing  to  admit  in 
evidence  a  copy  of  a  lease  claimed  to  have 
been  lost  The  testimony  relied  on  as  laying 
the  foundation  for  the  admission  of  the  sec- 
ondary evidence  is  set  forth  In  the  official 
report  We  agree  with  the  trial  court  in 
holding  that  it  was  insufficient  At  best  it 
did  not  affirmatively  show  that  at  the  time 
the  copy  was  sought  to  be  Introduced  the 
original  was  not  in  existence  or  could  not 
be  found.  That  an  ineffectual  search  was 
made  for  It  at  a  time  long  previous  -to  the 
trial  by  the  person  in  whose  custody  It  was 
shown  to  have  been  when  last  seen  did  not 
establish  the  fact  that  he  had  not  in  the 
meantime  found  the  paper,  or  could  not  have 
produced  it  at  the  trial.  Under  the  facts 
appearing,  it  is  clear  that  a  complete  and 
proper  showing  with  respect  to  the  alleged 
nonexistence  or  inaccessibility  or  loss  of  this 
paper  could  not  be  made  without  calling  that 
person  as  a  witness.  For  some  reason  this 
was  not  done,  and  no  good  reason  for  failing 
to  do  so  was  shown.  Judgment  afilrmed. 
All  the  Justices  eoncurrlng. 
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(Supreme  Court  of  Georgia.    May  20,  1901.) 

STRBBT  RAIIaROADS  —  OARRIBRS  —  RATIFIGA- 
nON  —  LBOISLATIVB  GRANTr-BFFBCT— COR- 
PORATIONS —  POWBRS  —  INJUNCTION  —  8U- 
PRBMB  COURT-^JURISDICnON— PUBUC  IM- 
PROVBUENT8— USB  OF  STRBETS— CITY'S  CON- 
SENT—CITY     ORDINANCE— VALIDITY. 

L  The  act  of  Aofiut  31,  1891  (1  Acta  1890- 
91,  p.  169),  providing  that  "all  chartera  hereto- 
fore granted  by  the  secretary  of  state  to  street 
and  Bubarban  railroad  companies  are  hereby 
confirmed  and  declared  to  have  had  full  effect 
troia  their  dates,"  was.  in  effect,  a  general  law 
giving  the  consent  of  the  general  assembly  that 
street  and  suburban  railroad  companies  there- 
tof<H:e  organized  under  the  charters  referred  to 
might  in  the  future  exercise  the  corporate  pow- 
ers mentioned  in  such  charters:  and  with  this 
legislative  consent  such  companies  became,  aft- 
er either  an  express  or  an  implied  acceptance 
of  the  provisions  of  the  act,  ae  jure  corpora- 
tions, with  all  the  powers  granted  in  the  char- 
tera; and  this  la  true  whether  the  charter  in  a 
given  case  was  originally  granted  without  aa- 
thorij^  of  law,  or  in  violation  of  law. 

2,  The  general  assembly  had  in  1891  author- 
ity to  grant  corporate  powers  to  a  street-car 
company,  though  the  consent  of  the  corporate 
authorities  of  the  town  or  city  in  which  the 
lines  of  street  railway  were  to  be  located  had 
not  been  first  obtained;  but  the  grant  of  such 
powers  did  not  authorize  the  construction  of  a 
line  of  street  railway  upon  the  streets  of  any 
town  or  city  until  the  consent  of  the  corporate 
authorities  had  been  obtained. 

8.  That  a  corporation  may  have  acoulred  a 
portion  of  its  proper^  in  violation  of  law  is 
not  a  sufficient  reason  for  enjoining  it  from  ex- 
ercising its  legitimate  corporate  powers,  at  the 
instance  of  a  private  citizen  whose  property 
will  be  damaged  by  the  exercise  of  such  pow- 
ers. 

4.  Following  the  decision  of  this  court  in 
Moore  v.  City  of  Atlanta,  70  Ga.  611,  this 
court  will  not  control  the  discretion  of  the 
trial  pudge  in  refusing  to  grant  an  interlocu- 
tory injunction  which  would  interfere  with  a 
public  improvement  in  which  no  part  of  the 
property  of  the  applicant  is  actually  taken,  al- 
though there  was  evidence  before  the  judge  au- 
thorizing a  finding  that  the  property  of  the  ap- 
plicant would  be  damaged  by  the  improvement. 

5.  Even  if  in  1891  tne  general  assembly  had 
no  power  to  confer  upon  street-car  companies 
the  authority  to  become  common  carriers  of 
freight,  the  grant  of  such  authority  would  not 
in  any  way  affect  other  powers  which  had  been 
lawfully  granted  to  such  companies. 

6.  A  street-car  company  which  has  acquired 
'Jiie  lines  of  street  railway  of  two  other  com- 
panies may,  when  authorized  by  its  charter, 
and  with  the  consent  of  the  authorities  of  the 
city  in  which  its  lines  of  railway  are  situated, 
connect  the  lines  acquired  from  the  other  com- 
panies by  layina  its  tracks  upon  such  portions 
of  a  street  of  the  city  aa  may  be  necessary  to 
make  the  connection. 

7.  A  street-car  company  having  authority  to 
lay  its  tracks  along  the  streets  of  a  city  will 
not  be  enjoined  from  laying  its  tracks  along 
a  given  street,  .at  the  instance  of  one  claiming 
to  have  Hn  interest  in  a  line  of  street  railway 
in  another  street,  on  the  ground  that  the  con- 
struction of  the  new  line  may  operate  as  an 
abandonment  of  the  line  in  which  he  is  inter- 
ested. 

8.  The  lawmaking  body  of  a  municipal  cor- 
poration may  pass  a  special  ordinance  which  is 
in  conflict  with  a  prior  general  ordinance,  when 
tiiere  is  nothing  in  the  charter  prohibiting  this 
kind  of  legislation. 

9.  A  general  power  in  the  charter  of  a  street^ 
railway  company  to  construct  a  line  of  street 


railway  authorizes  the  construction  o<  double 
tracks  upon  the  streets  of  a  city,  provided  the 
authorities  of  such  city  consent  that  the  streets 
may  be  so  used. 

10.  The  rulings  on  the  admission  of  evidence 
were  free  from  error,  and  no  sufficient  reason 
for  the  reversal  of  tiie  judgment  has  been 
shown. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Bill  by  Julius  L.  Brown  against  the  At- 
lanta Railway  &  Power  Company  and  others 
for  an  injunction  restraining  defendants  from 
building  connections  between  street  railroads. 
From  an  order  denying  an  interlocutory  in- 
Jnnctlon,  plaintiff  brings  error.    Affirmed. 

Plaintiff  filed  his  petition  against  the  A^ 
lanta  Railway  &  Power  Company,  the  Metro- 
politan Street-Railroad  Company  and  the  At- 
lanta Consolidated  Street-Railroad  Company, 
seeking  to  enjoin  the  construction  of  a  street- 
railway  line  in  front  of  his  residence,  on 
Washington  street,  Atlanta,  and  from  making 
a  connectbn  between  the  lines  of  the  two 
companies  last  above  mentioned,  and  from 
the  removal  of  tracks  and  changes  of  sched- 
ules on  Woodward  avenue  and  Pulliam  and 
Clark  streets,  and  from  using  the  franchises 
and  tracks  of  the  Metropolitan  Street-Rail- 
road Company  by  the  Atlanta  Railway  A 
Power  Company.  The  injunction  was  refus- 
ed, and  plaintiff  excepted.  The  plaintiff  owns 
and  resides  on  a  lot  at  the  comer  of  Washing- 
ton and  Rawson  streets.  He  also  owns  a  lot 
on  Pulliam  street,  in  the  same  block  with 
the  other.  Washington  and  Pulliam  streets 
are  parallel  and  run  north  and  south,  and 
Pulliam  is  west  of  Washington.  Rawson 
street  is  the  southern  boundary  of  this  block. 
The  next  street  which  crosses  Washington 
north  of  Rawson  is  Woodward  avenue,  for- 
merly Jones  street,  and  the  next  cross  street 
south  of  Rawson  is  Clark  street  There  is 
no  street-car  line  on  Washington  street  be- 
tween Woodward  avenue  and  Clark  street 
There  Is  one  extending  to  Woodward  avenue 
along  Washington  street  from  the  north  and 
the  center  of  the  city,  then  along  Woodward 
avenue  eastward  for  a  distance  of  two  blocks 
to  Capitol  avenue,  which  is  parallel  to  Wash- 
ington street  and  along  Capitol  avenue  south- 
ward, which  line  was  built  and  originally  op- 
erated by  the  Atlanta  Street-Railroad  Com- 
pany, under  a  charter  granted  in  1866;  and 
there  Is  a  line,  subsequently  established,  from 
Clark  street  southward  on  Washington,  ex- 
tending from  the  center  of  the  city  to  and 
along  Pulliam  street  to  Clark,  and  along 
Clark  to  Washington,  which  line  was  built 
and  originally  operated  by  the  Metropolitan 
Street- Railroad  Company  under  a  charter 
granted  in  1882,  which  defined  its  route.  Acts 
1882-83,  p.  201.  One  share  of  stock  of  the 
last-mentioned  company  is  owned  by  the 
plaintiff,  who  has  held  it  since  1890.  In  ISdl 
Hurt  and  others  filed  in  the  office  of  the 
secretary  of  state  articles  of  association  for  » 
the  purpose  of  forming  a  corporation  to  be 
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known  as  the  Atlanta  Consolidated  Street- 
Rallwaj  Company;  and  a  certificate  of  In- 
corporation was  issued  to  them,  under  which 
the  railroads  of  the  Atlanta  Street-Railroad 
Company  and  the  Metropolitan  Street-Rail- 
road Company,  with  other  lines  which  the 
Incorporators  had  obtained  control  of,  were 
consolidated  and  operated  under  one  man- 
agement In  1892  the  property  and  fran- 
chises of  the  Metropolitan  Street-Railroad 
Company  were  bought  by  the  Atlanta  Con- 
solidated Street-Railroad  Company  at  a  re- 
ceiver's sale  made  under  an  order  of  court, 
and  the  sale  was  confirmed  by  the  court.  In 
1899,  on  the  application  of  the  Atlanta  Con- 
solidated Street-Railroad  Company  to  the  sec- 
retary of  state,  its  charter  was  amended  by 
changing  its  name  to  the  Atlanta  Railway  & 
Power  Company.  In  August,  1900,  on  the 
application  of  the  Atlanta  Railway  &  Power 
Company,  authority  was  granted  to  it  by  a 
municipal  ordinance  "to  extend  its  line  of 
street  railway  on  Washington  street  from 
Woodward  avenue  to  Clark  street  by  lay- 
ing single  or  double  tracks  on  said  portion 
of  Washington  street";  and  the  ordinance 
provided  that  inasmuch  as  the  work  permit- 
ted to  be  done  was  a  straightening,  rather 
than  an  extension,  of  the  lines  of  the  com- 
pany, the  acceptance  of  this  grant  should  not 
be  held  to  place  its  lines  under  the  operation 
of  the  general  street-railway  ordinance  ap- 
proved August  22,  1899,  which  imposes  cer- 
tain burdens  on  all  existing  street-railway 
companies  applying  for  and  accepting  priv- 
il^es  to  construct  a  new  line,  to  extend  an 
existing  line,  or  to  connect  to  one  otherwise 
held  to  be  an  existing  line.  An  extension 
of  the  time  for  laying  tracks  was  subse- 
quently granted;  and,  in  pursuance  of  the 
authority  thus  granted,  work  on  the  tracks 
was  begun,  whereupon  this  petition  for  In- 
junction was  presented.  The  plaintiiT  alleges 
that  the  running  of  cars  in  front  of  his  resi- 
dence will  be  a  nuisance,  and  that  he  will 
be  thereby  damaged  from  the  noise  and  dust, 
and  from  interference  with  the  entrance  and 
exit  to  his  home;  the  street  being  narrow, 
requiring  the  track  to  be  placed  near  the 
curb  stone.  Damage  would  also  result  from 
the  electric  wires  with  which  cars  are  op- 
erated. He  alleges  that  no  compensation  has 
been  offered  or  paid  for  damage  above  speci- 
fied. Plaintiff  alleges  that  he  was  the  chief 
promoter  of  the  Metropolitan  Street-Railroad 
Company,  and  specified  the  line  of  its  road 
in  its  charter,  so  as  to  avoid  having  any 
line  in  front  of  his  residence,  which  was 
afterwards  built  at  great  expense;  that  he 
established  his  home  in  its  present  location, 
believing  that  the  line  of  the  company  last 
named,  and  also  that  of  the  Atlanta  Street- 
Railroad  Company,  was  permanently  estab- 
lished. He  alleges:  That  the  defendants  in- 
tend to  run  a  line  in  front  of  his  residence, 
and  to  remove  Its  tracks  on  Woodward  av- 
enue and  Pulllam  street,  and  on  Clark  street 
'  l»etween  Pulllam  and  Washington  streets,  and 


to  change  existing  schedules,  to  the  Incon- 
venience of  the  public  That  they  have  no 
power  under  their  charter  to  make  such 
change.  That  the  charter  powers  of  said 
railroad  companies  on  said  streets  were  ex- 
hausted when  Xhelr  lines  were  established 
and  built,  and  that  any  company  succeeding 
by  purchase  or  otherwise  to  the  franchises 
is  bound  by  the  obligations  of  the  former  com- 
pany as  to  schedules  and  route.  That,  xmder 
the  constitution,  no  company  can  be  author- 
ized to  buy  the  tracks  of  another  or  to  change 
its  route.  That  there  Is  no  necessity  for 
running  the  proposed  line,  the  present  trans- 
portation facilities  being  ample.  That  the 
charter  of  the  Atlanta  Consolidated  Street- 
Railroad  Company  is  void,  and  that  *the  act 
to  ratify  and  confirm  the  Incorporation  of 
street  and  suburban  railroad  companies  under 
the  general  law  for  the  Incorporation  of  rail- 
roads," approved  August  31,  1891,  Is  also 
void,  being  repugnant  to  that  provision  of 
the  constitution  which  prohibits  retroactive 
laws,  and  because  it  is  in  confilct  with  that 
other  provision  of  the  constitution  prohibit- 
ing the  general  assembly  from  authorizing 
the  construction  of  a  street  railway  without 
the  consent  of  the  corporate  authorities. 
That  the  charter  of  the  Atlanta  Railway  & 
Power  Company  is  void  because  of  noncom- 
pliance with  the  above-mentioned  require- 
ments of  the  constitution,  and  because  It 
fails  to  specify  the  streets  intended  to  be 
occupied.  That  the  Metropolitan  Street-Rail- 
road Company  was  established  to  compete 
with  the  Atlanta  Street-Railroad  Company, 
and  that  by  uniting  said  companies  it  Is 
sought  to  destroy  competition  and  to  create 
a  monopoly.  That  such  was  the  purpose  of 
Hiut  and  his  associates  in  obtaining  control  of 
said  companies,  and  such  is  now  their  purpose. 
That  the  ordinance  relied  on  by  them  to  make 
the  changes  and  connections  hereinbefore 
charged  is  void,  because  It  seeks  to  authorize 
different  companies  to  connect  their  lines,  and 
thereby  to  create  a  monoiK>ly.  It  also  at- 
tempts to  grant  exemptions,  which  is  violative 
of  that  part  of  the  constitution  which  requires 
that  all  laws  shall  be  uniform  in  their  opera- 
tion. That  the  Atlanta.  Railway  &  Power 
Company  has  usmi;)ed  the  franchises  of  the 
Metropolitan  Street-Railroad  Company,  and 
iiiat  the  court  has  no  power  to  pass  an  order 
for  the  sale  of  said  franchises,  which  could  be 
obtained  only  by  complying  with  the  law  as 
expressed  In  section  2107,  pars.  11,  12,  and 
section  21G8,  of  the  Code.  Plaintiff  states 
that  he  was  not  a  party  to  said  sale,  and 
that  since  the  purchase  of  a  share  of  stock 
in  1890,  which  Is  now  held  by  him,  he  has 
not  attended  a  meeting  of  the  Metropolitan 
Street-Railroad  Company,  nor  has  he  been 
notified  of  any  meeting  to  be  held.  That  he 
has  not  consented  to  an  amendment  of  its 
charter,  and  that  he  has  always  oi^osed 
the  construction  of  a  line  In  front  ol  his  resi- 
dence. The  Atlanta  Railway  &  Power  Com- 
pany and  the  Atlanta  Street-Railroad  Oompa- 
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ny  filed  a  joint  demurrer  and  a  joint  answer. 
The  answer  states  that  the  Atlanta  Railway 
&  Power  Company  has  acquired  the  rights 
and  properties  of  the  other  def^idants,  and  Is 
alone  Interested  In  this  salt  It  admits  that 
the  franchise  of  the  Metropolitan  Street-Rail- 
road Company  to  be  a  corporation  still  exists, 
but  says  that  this  property  and  .other  fran- 
chises were  conveyed  by  its  receiver.  It  de- 
nies the  allegations  of  damage  made  by  plain- 
tltr  and  also  the  allegations  in  reference  to  the 
creation  of  a  monopoly.  Defendant  contends 
that  the  construction  of  said  railway  would 
not  be  an  additional  servitude,  entitling  the 
owners  of  abutting  property  to  complain  of 
damage;  that  the  plaintiff  has  no  right  to 
maintain  his  suit;  that  such  right  only  exists 
in  the  state,  and  that  the  plaintiff  cannot  col- 
laterally attack  the  decree  under  which  the 
receiver's  sale  of  said  franchises  and  rights 
was  made;  and  also  that  the  plaintiff  is 
barred  by  laches. 

.  Julius  L.  Brown  and  Albert  H.  Cox,  for 
plaintiff  in  error.  Payne  &  Tye  and  King 
A  Anderson,  for  defendants  in  error. 

COBB.  J.  (after  stating  the  facts).  1.  Cor- 
porations (using  that  term  to  designate  or- 
ganizations merely  claiming  or  alleged  to  be 
corporations,  as  well  as  those  which  are  in 
an  respects  legally  constituted)  have  been 
divided  into  three  classes,— corporations  de 
jure,  corporations  de  facto,  and  corporations 
by  ^oppel.  Corporations  de  jure  have  been 
defined  to  be  those  whose  legal  right  to  ex- 
ist cannot  be  questioned  even  by  the  state 
itself.  The  expression  "de  facto  corpora- 
tions'* Is  generally  used  to  denote  associa- 
tions exercising  corporate  powers  under  color 
of  a  more  or  less  legal  organization.  One 
who  has  contracted  with  a  corporation  as 
such  Is  estopped  to  deny  Its  existence  as  a 
corporation  at  the  date  of  the  contract  In  any 
suit  arising  thereunder,  and  such  a  corpora- 
tidn  has  been.  It  seems  to  us  with  great  pro- 
priety, designated  a  "corporation  by  estop- 
pel." See  notes  of  John  Lewis,  Esq.,  to  Van- 
neman  v.  Young,  3  Am.  R.  &  Corp.  Cas.  662 
(s.  c  52  N.  J.  Law,  408,  20  Atl.  63),  and  au- 
thorities there  cited.  Where  there  cannot  be 
a  corporation  de  jure,  there  cannot  be  one 
de  facto.  In  order  to  constitute  a  corpora- 
tion de  facto.  It  Is  necessary  that  there  should 
be  either  a  charter  or  a  law  under  which 
such  a  corporation  could  exist  with  the  pow- 
ers it  assumes  to  exercise,  and  a  colorable 
compliance  with  the  requirements  of  the 
charter  or  the  law,  and  a  user  of  the  rights 
claimed  under  the  same.  See  Georgia  S.  A 
F.  R.  Co.  V.  Mercantile  Trust  &  Deposit  Co., 
94  Ga.  306,  816,  21  S.  E.  701,  and  cases  cited. 
Whether  or  not  the  rule  that  there  must  be 
a  charter  or  a  law  authorizing  the  creation 
of  a  corporation,  and  a  coloi*able  compliance 
with  the  terms  of  such  chai*ter  or  law,  ap- 
plies to  corporations  by  estoppel,  is  one  upon 
which  there  is  some  conflict  of  authority. 

39S.B.-<^ 


The  better  doctrine  seems  to  be  that  estop- 
pel prevails  notwithstanding  the  law  under 
which  the  corporation  claims  to  exist  may 
be  unconstitutional  or  otherwise  Invalid. 
See  the  notes  to  Vanneman  v.  Young,  supra, 
and  casetf  therein  cited;  Georgia  S.  &  F.  R. 
Go.  V.  Mercantile  Trust  &  Deposit  Co.,  94  Ga. 
316,  21  S.  E.  701,  and  cases  cited.  The  pow- 
er to  create  corporations  resides  In  the  state. 
If  there  is  nothing  in  the  constitution  limit- 
ing or  restricting  the  authority  of  the  law- 
making body  in  this  respect,  this  power  la 
to  be  exercised  by  it.  When  this  power  Is 
possessed  by  the  state  legislature,  the  ques- 
tion whether  a  given  company  of  Individu- 
als has  a  legal  corporate  existence  is  to  be 
determined  by  ascertaining  whether  the  leg- 
islature has  given  Its  consent  to  the  exist- 
ence of  such  a  corporation,  either  by  the  pas- 
sage of  a  general  law  providing  the  manner 
In  which  corporations  of  that  character  may 
be  formed,  or  by  a  special  charter.  If  the 
legislature  has  authority  to  create  corpora- 
tions in  this  manner,  and  by  ascertaining  fur- 
ther whether  there  hais  been  a  compliance 
with  the  terms  of  the  charter,  whether  the 
same  be  granted  by  special  enactment,  or* 
under  the  provisions  of  a  general  law.  If 
the  corporation  has  a  charter  issued  to  it  in 
the  manner  prescribed  by  law,  and  has  in  Its 
organization  complied  fully  with  every  re- 
quirement of  the  charter,  then,  even  as 
igainst  the  state,  the  corporation  has  a  right 
to  exist,  and  is  technically  a  de  jure  corpora- 
tion. In  order,  therefore,  to  constitute  a  de 
jure  corporation,  when  the  power  to  create 
corporations  is  vested  in  the  legislature,  it  is 
necessary  that  the  legislature  should  con- 
sent to  the  existence  of  the  corporation  in 
the  manner  and  form  in  which  It  Is  asserting 
its  right  to  exercise  corporate  functions.  If 
the  lawmaking  body  gives  its  consent  that  a 
company  of  Individuals  may  exercise  corpo- 
rate power  in  a  given  way,  the  right  of  such 
company  of  individuals  to  exercise  such  au- 
thority cannot  be  attacked  collaterally  by 
any  one  against  whom  the  corporation  may 
be  proceeding  within  the  limits  of  its  organic 
powers;  and  not  even  the  state  Itself  will  be 
permitted  to  question  the  right  of  the  corpo- 
ration to  exist  and  exercise  the  powers  which 
the  legislature  has  consented  it  should  exer- 
cise, so  long  as  the  corporation  Is  not  guilty 
of  any  act  which  would  be  a  sufficient  rea- 
son for  the  state  to  institute  a  proceeding 
and  forfeit  the  charter  of  the  corporation. 
If  a  corporation  has  been  formed,  and  is 
exercising  corporate  authority  under  color 
of  a  charter  iiTegularly  granted,  or  under  a 
law  authorizing  the  grant  of  corporate  pow- 
ers to  such  a  corporation,  it  is  well  settled 
that  defects  in  the  organization  of  such  a  co^ 
poration  can  be  cured  by  an  act  of  the  legis- 
lature which  either  expressly  or  Impliedly 
declares  that  such  corporation  has  a  right  to 
exist  without  regard  to  such  defects.  1 
Thomp.  Corp.  f  512;  1  Mor.  Prlv.  Corp.  S  20: 
Tayl.  Prlv.  Corp.  I  16<7;   Central  Agricultural 
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&  Mechanical  Ass'n  y.  Alabama  Gold  Life 
Uis.  Co.,  70  Ala.  120.  This  has  been  held  to 
be  true  even  in  cases  where  the  lawmaking 
power  of  the  state  was  prohibited  by  the 
constitution  from  creating  the  corporation  in 
the  first  Instance.  See  Central  Algrlcultural 
&  Mechanical  Ass'n  y.  Alabama  Gold  Life 
Ins.  Co.,  supra.  If  the  lawmaking  power  of 
the  state  can,  by  giving  its  consent  to  a  com- 
pany of  individuals  to  exercise  corporate 
functions,  confer  upon  such  a  company  cor- 
porate authority  which  it  would  not  have  in 
the  absence  of  legislative  consent,  on  ac- 
count of  the  failure  to  comply  with  the  re- 
quirements which  the  law  imposed  upon  per- 
sons desiring  to  form  corporations,  we  can 
see  no  good  reason  why  a  company  of  Indi- 
viduals assuming  to  be  a  corporation,  under 
an  erroneous  Impression  as  to  their  right  to 
exercise  corporate  powers,  might  not  become 
a  corporation  de  Jure  by  subsequent  legisla- 
tive consent  A  company  of  individuals  who 
assume  to  act  as  a  corporation,  when  they 
have  not  complied  with  the  law  providing  for 
the  organization  of  such  a  corporation,  are 
as  guilty  of  a  usurpation  as  would  be  a  com- 
pany of  individuals  who  assume  to  act  as 
a  corporation  without  any  authority  of  law 
whatever.  As  against  the  state,  neither  com- 
pany has  become  a  corporation,  nor  can  be- 
come one  without  the  consent  of  the  state; 
and,  if  one  can  become  so  with  such  consent, 
it  would  seem  to  follow  that  the  legislature 
has  adthority  to  declare  that  the  other  might, 
also.  In  the  absence  of  constitutional  limi- 
tations, the  lawmaking  body  of  the  state  has 
authority  to  declare  upon  what  terms  indi- 
viduals may  exercise  corporate  powers,  and 
also  that  an  existing  company  of  individuals 
shall  be  thereafter  a  corporation;  and,  if 
such  company  of  individuals  proceed  under 
the  authority  thus  granted,  they  will  be,  even 
as  against  the  state  itself,  a  legally  organized 
corporation.  The  important  thing  to  be  as- 
certained Is  whether  the  state,  through  its 
constituted  authorities,  has  given  its  consent 
that  the  company  of  Individuals  shall  be  a 
corporation  and  exercise  corporate  powers. 
The  manner  in  which  the  lawmaking  power 
gives  its  consent  is,  In  the  absence  of  consti- 
tutional restrictions,  entirely  immaterial. 
Any  act  of  the  legislature  from  which  its 
consent  can  be  inferred  that  a  certain  body 
of  individuals  shall  be  a  corporation  and  ex- 
ercise corporate  powers  of  a  certain  charac- 
ter is  all  that  is  necessary  to  confer  upon 
such  Individuals  these  powers.  The  legisla- 
ture can  give  Its  consent  that  those  who  have 
usurped  corporate  power  in  the  past  may 
lawfully  exercise  such  power  In  the  future; 
and  this  is  true  whether  such  usurpation  has 
been  done  under  color  of  a  charter  Issued 
pursuant  to  a  law,  or  under  color  of  a  char- 
ter issued  by  an  officer  in  violation  of  law. 
Even  If  the  general  assembly,  as  was  con- 
tended in  the  argument,  had  no  authority  at 
the  time  that  the  general  railroad  act  of  1881 
was  passed  to  declare  that  charters  to  rail- 


roads could  be  issued  by  the  secretary  of 
state,  and  such  act  was  violative  of  that  pro- 
vision of  the  constitution  which  prohibits 
the  general  assembly  from  devolving  upon 
officers  of  the  executive  department  either 
legislative  or  Judicial  duties,  this  would  not 
prevent  the  general  assembly  from  after- 
wards expressly  recognizing  and  giving  Its 
consent  to  the  existence  of  corporations 
formed  under  this  alleged  invalid  law. 

By  an  application  of  the  principles  above 
announced  it  is  to  be  determined  whether 
the  Atlanta  Railway  &  Power  Company  Is 
a  corporation  of  this  state  authorized  to  ex- 
ercise the  corporate  powers  claimed  by  it  as 
a  street-railway  company.  On  the  16th  day 
of  May,  1891,  what  purported  to  be  a  charter 
under  the  general  railroad  law  of  1881  (Code 
1882,  §  1680a  et  seq.)  was  granted  to  the 
Atlanta  Consolidated  Street-Railroad  Com- 
pany. The  name  of  this  company  was  after- 
wards changed  to  the  Atlanta  Railway  & 
Power  Company.  On  August  31,  1891,  an 
act  was  approved  declaring  that  all  general 
laws  of  this  state  for  the  incorporation  of 
railroads  were  applicable  to  all  street  and 
suburban  railroad  companies  to  be  thereafter 
incorporated.  1  Acts  1890-91,  p.  168.  On 
the  same  day  an  act  was  approved  which 
declared  that  "all  charters  heretofore  grant- 
ed by  the  secretary  of  state  to  street  and 
suburban  railroad  companies  are  hereby  con- 
firmed and  declared  to  have  had  full  effect 
from  their  dates."  1  Acts  1890-91,  p.  169. 
In  Dieter  v.  Estill,  95  Ga.  370,  22  S.  E.  622, 
it  was  held  that  in  1889  the  general  assembly 
could  constitutionally  grant  a  special  charter 
to  a  street-railroad  company,  even  if  the  act 
of  1881  providing  for  the  incorporation  of 
railroad  companies  was  a  general  law,  with- 
in the  meaning  of  that  provision  of  the 
constitution  which  declares  that  no  special 
law  shall  be  passed  in  any  case  for  which 
provision  has  been  made  by  an  existing  gen^ 
eral  law,  for  the  reason  that  the  act  of  1881 
did  not  apply  to  street-railroad  companies. 
There  was  on  May  16,  1891,  no  law  of  this 
state  authorizing  the  secretary  of  state  to 
grant  a  charter  to  a  street-railroad  com- 
pany. It  is  unnecessary  to  determine  what 
was  the  legal  status  of  the  Atlanta  Consoli- 
dated Street-Railroad  Company  between  the 
date  of  the  alleged  charter  issued  to  it  by 
the  secretary  of  state  and  the  date  of  the 
act  of  the  general  assembly  purporting  to 
confirm  such  charter.  The  question  to  be 
determined  is,  what  was  the  legal  status  of 
this  alleged  corporation  after  the  passage 
of  the  confirmatory  act  of  1891?  It  is  not 
claimed  that  it  is  a  corporation  by  estoppel 
as  against  the  plaintiff  in  error,  for  he  has 
had  no  dealing  with  the  persons  composing 
this  alleged  corporation  which  would  estop 
him  from  bringing  in  question  their  right 
to  exercise  corporate  powers.  If  they  are 
exercising  such  powers  under  color  of  the 
confirmatory  act  of  1891,  their  company 
would,  under  the  principles  above  referred 
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to,  clearly  be  a  de  facto  corporatl(»i  from 
the  date  of  the  passage  of  that  act»  and  aa 
such  entitled  to  exercise  the  powers  sought 
to  be  exercised  by  it  as  against  any  one 
except  the  state.  But  does  not  the  confirma- 
tory act  of  1891  do  more  than  merely  furnish 
color  of  authority  to  this  company?  When 
the  general  assembly  conyened  in  1891  the 
condition  of  affairs  in  reference  to  street- 
railroad  companies  In  this  state  was  this: 
There  were  street-railroad  companies  claim- 
ing to  be  corporations  under  authority  of 
charters  issued  to  them  by  the  secretary  of 
state,  which  conferred  upon  them  such  of  the 
powers  embraced  in  the  general  railroad  law 
of  1881  as  were  applicable  to  companies  of 
that  character.  There  must  have  been  doubt 
in  the  mind  of  the  general  assembly  at  that 
time  as  to  whether  the  general  railroad  law 
of  1881  was  applicable  to  street-railroad  com- 
panies. The  above-mentioned  legislation  dur- 
ing that  session  on  the  subject  of  street  rail- 
roads is  all  that  is  necessary  to  show  the 
existence  of  this  doubt  Street-railroad  com- 
panies were  in  existence,  assuming  to  exer- 
cise the  corporate  powers  mentioned  in  the 
general  law  of  1881  under  charters  granted 
by  the  secretary  of  state;  and  it  could  be 
easily  foreseen  that  other  street-railroad 
companies  were  to  be  organized  in  the  future. 
It  was  incumbent,  therefore,  upon  the  gen- 
eral assembly,  in  order  to  relieve  doubt  and 
avoid  confusion  In  reference  to  the  matter, 
to  pass  legislation  which  would  fix  the  legal 
status  of  the  existing  street-railroad  com- 
panies, and  also  provide  for  the  incorpora- 
tion of  such  companies  in  the  future.  It  is 
to  be  kept  in  mind  that  at  the  time  this  ses- 
sion of  the  general  assembly  convened  there 
was  nothing  in  the  constitution  of  the  state 
which  at  all  restricted  the  power  of  the  gen- 
eral assembly  as  to  the  manner  in  which 
charters  to  street-railroad  companies  should 
be  granted;  and  there  was  in  existence  no 
general  law  on  the  subject  which  could,  in 
any  view,  have  the  effect  of  prohibiting  the 
passage  of  even  special  charters,  if  the  gen- 
eral assembly  saw  proper  to  do  so.  This 
being  true,  the  general  assembly  was  in  com- 
plete control  of  this  matter.  In  the  exercise 
of  the  power  it  thus  had,  it  passed,  as  above 
appears,  two  acts,  each  approved  by  the 
governor  on  the  same  day,— one  providing 
that  in  the  future  all  street  and  suburban 
railroad  companies  might  be  incorporated  un- 
der the  provisions  of  the  general  railroad 
law  of  1881,  and  the  other  that  the  charters 
theretofore  Issued  by  the  secretary  of  state 
under  that  law  should  be  confirmed  and  made 
valid.  Both  of  these  acts  are  general  laws. 
One  applies  to  all  street-railroad  companies 
thereafter  organized;  the  other,  to  all  street- 
railroad  companies  theretofore  organized  un- 
der charters  granted  by  the  secretary  of 
stateL  See  Trust  Oo.  v.  Dottenheim,  107  Ga. 
flOe.  34  S.  E.  217.  The  power  of  the  general 
assembly  to  pass  these  two  general  laws  at 
that  time  cannot  be  at  all  questioned.    The 


street-railroad  companies  organized  prior  to 
the  confirmatory  act  of  1891  were  not  or- 
ganized under  any  charter  which  could  be 
lawfully  issued  to  them,  nor  was  there  any 
law  for  the  Incorporation  of  such  companies, 
and  it  may  be  that  they  were  not  even  cor- 
porations de  facto.  But,  be  this  as  it  may, 
they  were  In  existence,  and  were  assuming 
to  exercise  corporate  functions  which  could 
only  be  granted  by  the  state;  and,  even 
treating  them  as  bald  usurpers  of  every  pow- 
er they  attempted  to  exercise,  the  general 
assembly,  the  body  vested  with  authority  to 
create  corporations,  had  ample  power  at 
that  time  to  forgive  the  usurpation  and  say 
to  them,  "For  the  future  you  may  legally 
exercise  corporate  powers  of  that  character 
which  you  have  In  the  past  merely  usurped." 
Is  not  the  true  construction  of  the  confirma- 
tory act  of  1891  one  which  would  make  the 
general  assembly  simply  say  to  these  usurp- 
ing cori>orations,  "Henceforth  you  have  the 
consent  of  the  state  to  exercise  powers  which 
heretofore  you  have  never  had"?  Whether 
the  general  assembly  could  at  that  time  con- 
firm and  render  valid  acts  of  these  corpora- 
tions performed  prior  to  the  passage  of  the 
confirmatory  act  it  Is  not  necessary  In  the 
present  case  to  decide,  but  that  the  general 
assembly  had  authority  to  say  to  them  that 
they  might  in  the  future  exercise  the  cor- 
porate powers  attempted  to  be  conferred  in 
the  invalid  charter  which  they  obtained  is 
beyond  all  question.  If  this  is  true,  every 
street-railroad  company  organized  under  a 
charter  granted  by  the  secretary  of  state 
prior  to  the  passage  of  the  confirmatory  act 
of  1891,  would,  upon  the  acceptance  of  the 
provisions  of  that  act,  become,  not  only  as  to 
every  person  who  dealt  with  it,  and  every 
person  against  whom  it  proceeded  under  the 
authority  of  the  general  railroad  law  of  1881, 
but  also  as  against  the  state  itself,  a  de  Jure 
corporation.  The  acceptance  by  the  corpora- 
tion of  the  provisions  of  the  confirmatory  act 
may  be  expressed  by  resolution  upon  its  min- 
utes, or  implied  from  the  fact  that  after  that 
date  it  sought  to  exercise  powers  which 
could  be  lawfully  exercised  only  under  the 
provisions  of  the  act  A  street-railroad  com- 
pany, after  the  date  of  this  act  found  at- 
tempting to  exercise  corporate  powers,  would 
be  presumed  to  be  doing  so  legally;  the 
presumption  being  that  it  was  acting  under 
the  confirmatory  act  of  1891,  rather  than 
under  the  prior  invalid  charter,  without  re- 
gard to  the  confirmatory  act  And  this  pre- 
sumption would  prevail  imtil  It  was  shown 
that  it  had  expressly  repudiated  any  right 
conferred  upon  it  by  the  confirmatory  act 
of  1891. 

2.  The  constitution  declares  that  "the  gen- 
eral assembly  shall  not  authorize  the  con- 
struction of  any  street  passenger-railway 
within  the  limits  of  any  incorporated  town 
or  city,  without  the  consent  of  the  corporate 
authorities."  Civ.  Code,  S  5782.  It  is  con- 
tended that  one  effect  of  this  provision  of 
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the  constitution  is  to  prohibit  the  general 
assembly  from  delegating  to  any  public 
officer  the  authority  to  grant  a  charter  to  a 
street-railway  company,  but  that  this  au- 
thority must  be  exercised  directly  by  the 
general  assembly.  If  It  Is  meant  by  this 
contention  that  Uie  general  assembly  cannot 
constitutionally  rest  in  any  public  officer  a 
discretion  with  reference  to  what  corporate 
powers  shall  be  given  to  street-railway  com- 
panies, the  contention  is  probably  well 
founded.  But  if  it  goes  to  the  extent  of  as- 
serting that  it  is  beyond  the  constitutional 
power  of  the  general  assembly,  after  provid- 
ing what  powers  shall  be  granted  to  street- 
railway  companies,  and  what  shall  be  done 
by  them  in  order  to  acquire  such  powers, 
to  vest  in  some  public  officer  of  the  state 
simply  the  duty  of  granting  a  charter  au- 
thorizing corporations  to  exercise  the  pow- 
ers set  forth  in  the  legislative  act  upon  con- 
forming to  certain  regulations,  then  the  con- 
tention would  not  be  well  founded;  and 
there  seems  to  be  no  good  reason  why  an 
act  providing  for  the  incorporation  of  street- 
railway  companies,  and  authorizing  the  sec- 
retary of  state  to  grant  them  a  charter, 
could  not  have  been  constitutionally  passed 
In  1891,  though  it  was  within  the  power  of 
the  general  assembly  at  that  time — certain- 
ly prior  to  the  passage  of  the  act  of  August 
31st  of  that  year,  providing  a  general  law 
for  the  Incorporation  of  street-railway  com- 
panies— ^to  grant  by  legislative  enactment  a 
special  charter  to  a  street-railway  company. 
It  Is  further  contended  that  the  provision  of 
the  constitution  above  quoted  prohibits  the 
general  assembly  from  granting,  either  by 
a  special  law,  or  under  the  operation  of  a 
general  law,  a  charter  to  a  street-railway 
company  which  was  to  operate  within  the 
limits  of  an  incorporated  town  or  city,  un- 
til the  consent  of  the  town  or  city  was  ob- 
tained to  the  incorporation  of  the  company. 
The  provision  of  the  constitution  does  not 
so  declare.  The  consent  of  the  authorities 
of  a  city  is  not  a  condition  precedent  to  the 
granting  of  a  charter  to  a  street-railway 
company.  The  consent  of  such  authorities 
is,  under  the  constitution,  simply  a  condition 
precedent  to  the  exercise  by  the  company  of 
the  charter  power  to  construct  a  railway 
upon  the  streets  of  the  city.  The  general 
assembly  could  in  1891  incorporate,  either 
by  a  special  or  a  general  law,  a  street-rail- 
way company;  and,  no  matter  how  broad 
the  act  of  Incorporation  was  with  reference 
to  the  power  of  the  company  to  construct  a 
street  railroad.  It  would  give  the  company 
no  authority  to  construct  the  road  upon  the 
streets  of  an  incorporated  town  or  city  un- 
til permission  had  been  obtained  for  that 
purpose  from  the  corporate  authorities.  The 
corporation  might  be  organized,  and  might 
be  in  full  legal  existence  and  able  to  exer- 
cise all  the  corporate  powers  granted;  but, 
under  the  constitution,  before  it  could  ex- 
ercise any  power  with  reference  to  using 


the  streets  of  any  town  or  city  It  was  re 
quired  to  obtain  permission  from  the  munic- 
ipal authorities.  But  the  permission  of 
these  authorities  Is  not,  under  the  constitu- 
tion, a  condition  precedent  to  the  obtaining 
of  the  charter,  but  is  only  a  condition  prece- 
dent to  the  use  of  the  streets. 

3.  It  is  contended  that,  even  if  the  effect 
of  the  confirmatory  act  of  1801  would  in  any 
case  make  a  street-railroad  company  there- 
tofore existing  a  legal  corporation,  it  will 
not  in  the  case  of  the  Atlanta  Railway  & 
Power  Company,  for  the  reason  that  the 
charter  granted  to  It  by  the  secretary  of 
state,  and  claimed  to  have  been  afterwards 
confirmed  by  the  act  above  mentioned,  con- 
tained provisions  in  reference  to  the  pur- 
chase of  lines  of  railway  which  were  in  con- 
travention of  that  provision  of  the  constitu- 
tion declaring  that  the  general  assembly 
should  not  have  any  power  to  authorize  any 
corporation  to  buy  shares  in  any  other  cor- 
poration, or  to  make  any  contract  or  agree- 
ment whatever  which  might  have  the  effect, 
or  was  Intended  to  have  the  effect,  of  de- 
feating or  lessening  competition  or  encour- 
aging monopoly.  There  are  no  provisions 
in  the  charter  of  the  Atlanta  Railway  & 
Power  Company  in  violation  of  that  pro- 
vision of  the  constitution  referred  to,  and, 
even  if  it  could  be  shown  that  the  company 
had  entered  into  contracts  or  agreements 
which  would  be  held  In  violation  of  the  con- 
stitution, this  would  not  interfere  with  Its 
right  to  exist  as  a  corporation,  or  to  exercise 
all  the  legitimate  powers  which  had  been 
conferred  upon  It,  or  to  hold  and  enjoy  prop- 
erty to  which  it  had  acquired  title,  so  long 
as  the  state  itself  did  not  see  proper  to  pro- 
ceed against  it  upon  the  ground  that  it  had 
acquired  its  property,  or  some  part  thereof, 
in  a  manner  which  was  opposed  to  the  pol- 
icy of  the  law  as  it  is  set  forth  in  the  con- 
stitution of  the  state.  The  state  alone  can 
raise  questions  of  this  character.  They  can- 
not be  raised  in  a  controversy  between  the 
corporation  and  a  private  citizen.  See  Mort- 
gage Co.  V.  Tennllle,  87  Ga.  80,  13  S.  B.  158. 

4.  It  is  further  contended  that,  as  the  con- 
stitution declares  that  private  property  shall 
not  be  taken  or  damaged  for  public  purposes 
without  Just  and  adequate  compensation  be- 
ing fli-st  paid  (Civ.  Code,  %  5729),  the  court 
erred  in  refusing  to  grant  the  injunction  in 
this  case;  the  plaintiff  making  a  prima  facie 
case,  and  showing  that  his  property  would  be 
damaged  by  the  operation  of  the  street  rail- 
way in  the  street  adjacent  to  his  residence. 
In  reference  to  this  contention  it  Is  to  be  said 
that  the  evidence  before  the  Judge  was  con- 
flicting on  the  question  as  to  whether  the 
building  and  operation  of  the  street  railroad 
would  damage  the  plaintiff's  property;  and 
the  refusal  to  grant  the  injunction  being,  in 
effect,  a  finding  that  it  would  not  be  dam- 
aged, this  court  will  not  interfere  with  the 
discretion  of  the  Judge  in  refusing  to  grant 
the  injunction.    In  addition  to  this.  It  la  to 
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be  said  that  since  the  dedsion  of  this  court 
in  Moore  v.  City  of  Atlanta,  70  Ga.  611,  it  has 
b^esk  the  settled  law  of  this  itate  that  the 
conrt  would  not  by  an  Interlocutory  injunc- 
tion interfere  with  a  public  improvement  in 
which  no  part  of  the  property  of  the  citizen 
was  actually  taken;  and  attention  is  called 
in  the  opinion  in  that  case  to  the  fact  that 
the  supreme  court  of  Illinois  had  rendered  a 
decision  to  the  same  eHect  when  dealing  with 
a  constitutional  provialon  similar  to  ours,  and 
from  which  ours  was  taken.  See,  also,  in  this 
connection.  Hurt  ▼.  City  of  Atlanta,  100  6a. 
280.  28  S.  E.  65. 

5.  It  is  further  contended  that  the  charter 
of  the  Atlanta  Railway  &  Power  Company  is 
invalid  because  it  attempts  to  confer  upon  it 
the  right  to  carry  freight,  for  the  reason  that 
there  Is  no  law  authorizing  the  granting  of 
a  charter  to  a  sixeet-rallroad  company  to  be- 
come a  common  carrier  of  freight  Even  if 
there  is  contained  in  the  charter  of  this  com- 
pany the  power  to  become  a  common  carrier 
of  freight,  so  far  as  the  present  record  is  con- 
cerned, it  does  not  appear  that  the  company 
is  attempting  to  exercise  this  power;  and 
there  is  nothing  to  which  our  attention  has 
been  called  in  the  present  record  to  indicate 
that  it  is  the  intention  of  the  railway  com- 
pany to  use  for  this  purpose  the  line  of  rail- 
way being  constructed  adjacent  to  the  plaln- 
tifTs  property.  If'  the  power  to  authorize 
such  a  company  to  carry  freight  does  not  ex- 
ist in  the  general  assembly,  so  much  of  the 
charter  as  refers  to  this  power  would  be  sim- 
ply inoperative,  and  certainly  would  not  af- 
fect its  right  to  exercise  the  powers  lawfully 
conferred,— at  least,  so  long  as  it  does  not  at- 
tempt to  exercise  the  power  to  carry  freight 

6.  By  reference  to  the  statement  of  facts 
which  precedes  this  opinion,  it  will  be  seen 
that  there  were  two  lines  of  railway  from 
the  center  of  the  city  of  Atlanta,  going  out 
in  the  direction  In  which  the  plalntlfTs  prop- 
erty is  located;  one  formerly  owned  by  the 
Atlanta  Street-Railroad  Company,  which,  aft- 
er going  a  short  distance  on  Washington 
street  left  that  street  at  Woodward  Avenue, 
and  the  other,  formerly  owned  by  the  Metro- 
politan Street-Railroad  Company,  which  enter- 
ed Washington  street  at  Clark  street,  and  then 
proceeded  along  Washington  to  the  city  limits; 
the  plaintlfrs  residence  being  located  on  Wash- 
ington street  between  Clark  street  and  Wood- 
ward avenue.  The  property  of  both  of  the 
companies  above  named  having  been  acquired 
by  the  Atlanta'  Railway  &  Power  Company, 
it  Is  its  purpose  to  build  its  railway  along 
Washington  street  from  Woodward  avenue  to 
dark  street  so  as  to  have  a  continuous  line 
along  Washington  street  from  the  point 
where  the  Atlanta  Street-Railroad  Company 
entered  that  street  As  the  Atlanta  Railway 
&  Power  Company  has  authority  to  construct 
a  street  railroad  along  the  streets  of  the  city 
of  Atlanta,  if  It  has  the  permission  of  the 
dty  authorities,  the  fact  that  the  construction 
of  the  line  on  Washington  street  from  Wood- 


ward avenue  to  Clark  street  would  have  the 
effect  of  uniting  lines  formerly  belonging  to 
two  separate  and  distinct  companies  would 
furnish  no  sufficient  reason  for  enjoining  the 
construction  of  this  line  at  the  instance  of  an 
owner  of  property  situated  between  Wood- 
ward avenue  and  Clark  street  even  though 
such  property  owner  might  be  the  holder  of 
a  share  of  stock  in  one  of  the  companies 
whose  property  had  been  acquired  by  the 
Atlanta  Railway.  &  Power  Company.  There 
was  evidence  before  the  Judge  showing  that 
this  company  had  acquired  the  property  of 
the  other  two  companies,  and,  having  acquir- 
ed this  property,  there  necessarily  went  with 
it  the  right  to  use  it  for  any  purpose  and  in 
any  way  in  which  the  purchaser  saw  proper, 
not  prohibited  by  law  or  by  its  charter;  and 
the  fact  that  these  two  lines  of  railway  had 
been  formerly  owned  by  two  separate  and 
distinct  companies  would  constitute  no  rea- 
son for  preventing  a  third  company,  which 
had  become  the  owner  of  the  property  of 
both,  from  laying  an  additional  line  of  track, 
and  connecting  the  two  tracks  of  the  other 
companies,  and  using  the  tracks  so  connected 
in  such  a  way  as  was  for  the  interest  of  the 
company,  provided  no  obligation  imposed  up- 
on the  company  by  their  charter,  or  the  terms 
of  the  purchase,  or  by  the  law  of  the  state 
was  violated. 

7.  In  the  confirmatory  act  of  1891  It  was 
provided  that  '*when  any  street  railroad 
company,  by  incorporation  or  otherwise  un- 
der general  law,  as  aforesaid,  has  succeeded 
by  purchase,  or  by  such  incorporation  under 
general  law,  to  the  franchise  or  road  of  any 
other  or  former  company  or  road,  such  suc- 
cessor company  shall  be  liable  for  and  shall 
carry  out  and  discharge  any  and  all  obliga- 
tions of  such  former  company  or  road  as 
to  schedule,  line  or  route  as  such  former 
company  was  liable  for  or  subject  to."  It 
is  contended  by  the  plaintiff  that  If  the 
Atlanta  Railway  &  Power  Company  should 
build  the  line  from  Woodward  avenue  to 
Clark  street  and  thus  connect  the  lines 
formerly  owned  by  the  two  companies  whose 
property  it  acquired,  there  would  be  a 
change  in  the  line  or  route  of  these  old  com- 
panies, which  would  necessarily  bring  about 
a  change  in  the  schedule,  and  that  this 
would  certainly  be  the  case  if  the  company 
abandoned  the  line  on  Woodward  avenue 
and  the  line  on  Clark  street  as  well  as  the 
line  on  Pulllam  street  connecting  therewith. 
The  .record  does  not  disclose  either  any 
effort  or  intention  on  the  part  of  the  Atlanta 
Railway  &  Power  Company  to  abandon  the 
lines  above  referred  to.  This  is  probably 
why  the  Judge  refused  to  grant  an  injunc- 
tion to  restrain  them  from  abandoning  these 
lines;  being  of  the  opinion  that  there  was 
not  a  sufficient  showing  before  him  that 
such  abandonment  was  so  probable  that  an 
injunction  should  issue  to  prevent  it  even 
if  the  plaintiff  would  be  entitled  to  an  in- 
junction if  such  abandonment  was  attempt- 
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ed«  It  Is  therefore  not  necessary  to  deter- 
mine in  this  case  whether,  if  the  Atlanta 
Railway  &  Power  Ctompany  were  to  attempt 
to  abandon  the  lines  on  Woodward  avenue 
and  dark  and  Pulliam  streets,  the  plain- 
tiff would  have  a  right  to  complain,  either 
as  owner  of  property  adjacent  to  one  of 
these  lines,  or  as  the  holder  of  stock  in  the 
company  which  was  the  former  owner  of 
one  of  the  lines.  But  certainly  an  actual 
abandonment  by  the  railway  company  of 
the  Woodward  avenue  line  and  the  Clark 
and  Pulliam  street  lines  would  not  be  a  suffi- 
cient reason  for  enjoining  the  company  from 
building  a  line  from  Woodward  avenue  to 
Clark  street,  if  the  building  of  such  line  was 
authorized  by  the  charter  of  the  railway 
company,  as  well  as  by  the  city  authorities 
of  Atlanta.  The  building  of  this  line,  and 
the  operation  of  cars  thereon,  would  not  in 
any  way  affect  the  rights  of  the  plaintiff  as 
the  owner  of  property  on  Pulliam  street,  or 
as  a  stockholder  In  the  company  formerly 
owning  the  line  of  road  on  Pulliam  street, 
or  any  right.  If  there  is  any,  in  the  Wood- 
ward avenue  line.  If  he  has  any  rights,  as 
property  owner  or  otherwise,  in  the  other 
lines,  such  rights  are  not  to  be  protected  by 
preventing  the  construction  of  the  additional 
line,  but  may  be  asserted  whenever  there 
appears  to  be  a  present  purpose  on  the  part 
of  the  railway  company  to  abandon  the 
lines  in  the  continuance  of  which  he  may 
have  a  legal  Interest  What  will  therefore 
be  determined  in  the  present  case  is  whether 
the  Atlanta  Railway  &  Powier  Company  has 
authority  to  build  its  line  along  Washington 
street  from  Woodward  avenue  to  Clark 
street;  and  what  will  be  the  rights  of  the 
plaintiff,  if  he  has  any,  under  the  confirma- 
tory act  of  1891,  in  reference  to  the  lines, 
routes,  and  schedules  of  the  Woodward  ave- 
nue line,  and  the  lines  of  which  the  Pulliam 
and  Clark  street  lines  formed  a  part,  will 
not  now  be  determined.  It  is  entirely  pos- 
sible for  the  Atlanta  Railway  &  Power  Com- 
pany to  build  a  line  from  Woodward  avenue 
to  Clark  street,  and  operate  its  cars  upon 
that  as  a  part  of  its  Washington  street  line, 
and  at  the  same  time  operate  cars  upon  the 
route  of  which  the  Woodward  avenue  line 
formed  a  part,  as  well  as  upon  the  route  of 
which  the  line  along  Pulliam  and  Clark 
streets  formed  a  part,  in  exact  compliance 
with  the  obligations  which  rested  upon  the 
companies  which  were  the  former  owners 
of  these  lines,  as  to  schedule,  lines,  and 
routes. 

8.  Another  reason  urged  why  the  court 
erred  in  not  granting  an  injunction  is  that 
the  ordinance  of  the  city  of  Atlanta  under 
which  the  Atlanta  Railway  &  Power  Com- 
pany claims  the  right  to  construct  its  line 
between  Woodward  avenue  and  Clark  street 
is  void,  for  the  reason  that  it  is  In  conflict 
with  a  prior  ordinance  of  the  city  declaring 
upon  what  terms  the  right  to  use  the  streets 
by  street-railway  companies  shall  be  grant- 


ed. If  there  is  anything  in  the  charter  of 
the  city  of  Atlanta  which  prohibits  the 
mayor  and  general  council  from  passing  a 
special  ordinance  In  conflict  with  a  prior 
general  ordinance,  our  attention  has  not 
been  called  to  it;  and,  unless  there  is  a  pro- 
vision in  the  charter  to  that  effect,  the 
municipal  legislature  would  have  a  right  to 
pass  an  ordinance  granting  to  a  street-rail- 
road company  the  right  to  use  the  streets 
upon  certain  conditions,  or  without  condi- 
tions, notwithstanding  the  fact  that  there 
was  in  existence  at  the  time  of  such  grant 
an  ordinance  providing  generally  that  street- 
railroad  companies  should  be  required  to 
conform  to  certain  named  conditions.  E^spe- 
cially  would  this  be  true  in  the  present  case, 
where  the  conditions  from  which  the  At- 
lanta Railway  &  Power  Company  was  re- 
lieved, and  which  Is  the  subject-matter  of 
the  plaintifTs  complaint,  were  matters  in 
which  the  city  authorities,  representing  the 
entire  people  of  the  city,  alone  were  inter- 
ested, and  which  did  not  concern  any  indi- 
vidual citizen. 

9.  When  a  street-railway  company  is  au- 
thorized to  construct  a  line  of  railway  in  the 
streets  of  a  town  or  city,  after  permission 
of  the  municipal  authorities  has  been  ob- 
tained for  that  purpose,  and  there  is  nothing 
in  the  charter  of  the  company  which  ex- 
pressly restricts  it  to  building  a  single  track 
along  a  street,  such  charter  would  authorize 
the  building  of  a  double  track,  provided  the 
consent  of  the  city  authorities  was  obtained 
to  the  construction  of  the  double  track 
along  Its  streets.  There  is  no  merit  In  the 
contention  that  a  double-track  railroad  is 
two  railroads,  and  that  a  single  track  is  one 
railroad.  The  Atlanta  Railway  &  Power 
Company  may,  under  its  charter,  build  as 
many  double  tracks  along  the  streets  of  the 
city  of  Atlanta  as  it  may  lawfully  obtain 
the  consent  of  the  city  authorities  to  con- 
struct 

10.  The  evidence  which  was  rejected  by 
the  Judge  does  not  seem  to  have  been  either 
material  or  relevant.  After  a  careful  con- 
sideration of  the  case  as  a  whole,  the  con- 
clusion is  reached  that  the  Judge  did  not  err 
upon  any  matter  of  law  which  was  passed 
on  by  him,  and  did  not  abuse  the  discretion 
vested  in  him  as  to  any  matter  of  fact 
where  the  evidence  was  conflicting.  Judg- 
ment affirmed.    All  the  Justices  concurring. 

(U8  Oa.  609) 
BUNN  et  al.  v.  HENDERSON. 
(Supreme  Court  of  Georgia.    May  24,  1901.) 

CERTIORARI— NOTICE  TO  DEFENDANT— TIME 

OP  GIVING. 

1.  The  notice  which  section  4044  of  the  Civil 
Code  requires  a  plaintiff  in  certiorari  to  give  to 
the  defendant  therein  must,  in  order  to  be  legal- 
ly complete  and  sufficient,  affirmatively  show 
that  the  petition  for  certiorari  has  been  sanction- 
ed by  the  judge. 

2.  It  is  too  late  to  give  the  notice  requinx) 
by  that  section  after  the  expiration  of  the  term 
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of  the  superior  court  to  wliich  the  certiorari  was 
returnable  and  at  wUch  it  was  triable. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Ware  county; 
Joseph  W.  Bennet,  Judge. 

AppUcation  of  J.  R.  &  T.  Buim  for  a  writ 
of  certiorari  against  J.  J.  Henderson.  Peti- 
tion dismissed,  and  plaintlffls  bring  error. 
Affirmed. 

Simon  W.  Hitch,  for  plaintiffs  in  error. 
J.  Walter  Bennett,  for  defendant  in  error. 

LBWIS,  J.  J.  R.  &  T.  Bunn  presented  to 
the  judge  of  Ware  superior  court  their  peti- 
tion for  certiorari  against  J.  J.  Henderson. 
This  petition  was  sanctioned  on  March  18, 
1899.  and  filed  on  March  20,  1890.  On  Au- 
gust 16,  1900,  the  case  came  on  to  be  tried, 
and  the  defendant  moYed  to  dismiss  the  pe- 
tition for  certiorari  on  the  ground  that  no 
notice  of  its  sanction  had  been  served  upon 
him,  as  required  by  law.  The  bill  of  ex- 
eq[>tions  states  that  the  evidence  of  serrice 
was  as  follows:  "Georgia,  Ware  County.  I 
have  this  day  serred  the  plaintiflT,  J.  J.  Hen- 
derson, with  written  notice  that  the  within 
certiorari  would  be  heard  at  the  April  term  of 
Ware  superior  court,  this  1st  day  of  August, 
1899.  T.  J.  McLellan,  Sheriff  Ware  County." 
Presamably  this  was  an  entry  made  upon  the 
petition  for  certiorari,  though  there  is  noth- 
ing in  the  bill  of  exceptions,  which  was  un- 
accompanied by  any  record,  to  enlighten  us 
on  the  subject  The  court  granted  an  or- 
der dismissing  the  petition  on  the  ground 
stated,  and  the  plaintiffs  excepted. 

1.  Section  4d^  of  the  CivU  Code  declares: 
'*rhe  plaintiff  in  certiorari  shall  cause  writ- 
ten notice  to  be  given  to  the  opposite  party 
In  interest,  his  agent  or  attorney,  of  the  sanc- 
tion of  the  writ  of  certiorari,  and  also  the 
time  and  place  of  hearing,  at  least  ten  days 
before  the  sitting  of  the  court  to  which  the 
same  shall  be  returnable,  and  in  default  of 
such  notice  (unless  prevented  by  unavoida- 
ble cause)  the  certiorari  shall  be  dismissed.*' 
This  provisi<m  of  law  has  been  upheld  by 
numerous  decisions  of  this  court  See  Ayer 
V.  Kirkland,  «5  Ga.  303;  Ware  v.  Fambro, 
67  Ga.  516;  Bryans  v.  Mabry,  72  Ga.  208; 
Franke  v.  May,  86  Ga.  669,  12  S.  E.  1068; 
Asher  v.  Cape,  96  Ga.  31,  22  S.  B.  41.  The 
cases  of  Ware  v.  Fambro,  67  Ga.  616,  and 
Asher  v.  Cape,  95  Ga.  ai,  22  S.  B.  41,  are, 
however,  to  be  distinguished  from  the  other 
cases  ^ited  and  from  the  case  at  bar.  In 
Ware  v.  Fambro  it  was  held  that  a  notice 
that  the  judge  of  the  superior  court  had 
granted  a  certiorari  was  equivalent  to  a  no- 
tice that  he  had  sanctioned  it  and  was  in 
substantial  compliance  with  the  Code;  while 
In  Asher  v.  Cape  this  court  decided  that  an 
acknowledgment  in  these  words:  "Due  and 
legal  service  of  the  within  petition  for  cer- 
tiorari and  certiorari  acknowledged;  notice 
of  time  and  place  of  hearing  waived,*'— in- 
dorsed on  the  petition,  and  signed  by  the 


attorney  for  the  defendant  in  certiorari,— 
was  sufficient  notice  that  the  defendant  in 
certiorari  had  not  only  waived  written  notice 
of  the  time  and  place  of  hearing,  but  had 
also  received  due  and  legal  notice  of  the 
judge's  sanction.  There  is  nothing  in  these 
two  cases  conflicting  with  what  is  laid  down 
in  the  others  cited.  All  recognize  the  prin- 
ciple that  it  is  the  right  of  a  defendant  in 
certiorari  to  have  written  notice  of  the  sanc- 
tion of  the  writ  of  certiorari  in  the  manner 
and  within  the  time  prescribed  by  the  Code 
section  which  has  been  quoted.  In  this  case 
the  bill  of  exceptions,  which  is  our  only 
source  of  information,  does  not  show  that 
the  defendant  was  ever  notified  of  the  sanc- 
tion of  the  writ  by  the  judge  of  the  superior 
court  Even  if  the  service  by  the  sheriff  is 
to  be  treated  as  the  proper  manner  of  giving 
the  notice  required  by  the  statute,  the  sher- 
iffs return  does  not  show  that  the  petition 
was  ever  sanctioned  or  acted  on  by  the 
judge  at  alL  The  trial  court  did  not  err. 
therefore,  in  dismissing  the  certiorari  for  the 
reasons  stated. 

2.  It  appears  that  the  petition  for  certiorari 
was  ffied  March  20th,  and  ought  to  have  been 
returnable  to  the  April  term  of  Ware  su- 
perior court  which  met  on  the  third  Monday 
in  April  following.  Presumably  this  was 
done,  as  it  will  be  taken  for  granted,  in  the 
absence  of  proof  to  the  contrary,  that  the 
clerk  did  his  duty.  Section  4642  of  the  avil 
Code  makes  a  writ  of  certiorari  returnable 
to  the  next  superior  court  after  its  issuance^ 
unless  the  court  sits  within  20  days  there- 
after. In  the  present  case  more  than  ^20 
days  elapsed  between  the  time  the  writ  was 
applied  for  and  the  sitting  of  the  court  The 
notice  given  by  the  sheriff  was  dated  August 
1, 1800,  several  months  after  the  return  term 
of  the  writ  and,  even  it  it  had  been  in  due 
form,  it  was  served  too  late.  Section  4646 
requires  the  answer  to  the  petition  to  be 
ffied  on  the  first  day  of  the  term  to  which 
It  is  returnable,  unless  further  time  be  giv- 
en; and  section  4644,  as  has  been  seen,  ex- 
pressly requires  that  10  days'  notice  be  giv- 
en the  defendant  in  certiorari  before  tiie  sit- 
ting of  that  term  of  the  court  to  which  the 
case  is  returnable.  Thus,  it  appears  that  in 
the  present  case  the  notice  given  was,  in 
any  event  too  late,  and  the  judge,  therefore, 
did  not  err,  in  any  view  which  may  be  taken 
of  the  case,  in  dismissing  the  certiorari. 
Judgment  affirmed.  All  the  justices  con- 
curring. 

(113  Ga.  892) 
RIVES  et  al.  v.  RIVES  et  sL 
BURT  et  aL  v.  SAME. 

(Supreme  Court  of  Georgia.    May  21,  1001.) 

CROSS  BILL  OP  BXCEPTIONS  —  INJUNCTION  — 
CANCELLATION  OF  BOND. 

1.  When  the  supreme  court  has  before  it  both 
a  main  bill  of  exceptions  and  a  cross  bill  of 
exceptions,  and  the  latter  presents  a  question 
which  is  controlling  upon  tlui  obm  as  a  wholts 


80 


88  SOUTHBASTBRN  REPORTER. 


(Ga. 


it  will  be  disposed  of  first;  and»  if  the  jadg- 
ment  therein  excepted  to  is  reversed,  the  writ 
of  error  issued  opon  the  former  wiil  be  dismissed. 

2.  The  plaintiffs  in  the  present  case  did  not  al- 
lege facts  entitling  them  to  any  of  the  relief 
for  which  they  prayed. 

(Syllabns  by  the  Conrt) 

Errors  from  superior  court,  Hancock  coun- 
ty; S.  Reese,  Judge. 

Equitable  petition  by  J.  H.  Rives  and 
others  against  George  S.  Rives,  Frank  W. 
Burt,  and  others.  Judgment  dismissing  the 
suit  as  to  Frances  W.  Burt  and  Lily  W.  Little 
on  demurrer,  and  plaintiffs  bring  error,  and 
for  refusal  to  sustain  the  general  ground  of 
their  demurrer  Burt  brings  cross  error. 
Writ  of  error  on  main  bill  of  exceptions  sus- 
tained, and  cross  bill  reversed. 

Hardeman,  Davis  &  Turner,  and  R.  H. 
Lewis,  for  plaintiffs  In  error.  Hall  &  Wlm- 
berly  and  W.  H.  Burwell,  for  defendants  in 
error. 

LUMPKIN,  P.  J.  An  equitable  petition 
was  filed  in  the  superior  court  of  Hancock 
county  by  J.  H.  Rives  and  two  others.  The 
defendants  therein  named  were  George  S. 
Rives  and  Mrs.  M.  B.  Rives,  of  that  county, 
as  executor  and  executrix  of  the  will  of 
George  S.  Rives,  deceased;  Mrs.  Frances  W. 
Burt,  as  guardian  of  Miss  Lily  W.  Little; 
Miss  Little  herself  (these  two  being  of  Bibb 
county);  and  Thomas  S.  Reese,  as  ordinary 
of  the  county  first  named.  The  following 
embraces  a  substantial  statement  of  so  much 
of  the  contents  of  the  petition  as  it  is  now 
mat^al  to  consider: 

Petitioners  are  children,  heirs  at  law,  and 
legatees  of  George  S.  Rives,  deceased,  and 
the  executor  named  is  their  brother.  In  1879 
or  1880  the  said  Frances  W.,  being  then  the 
widow  of  Joseph  F.  Little  and  the  adminis- 
tratrix upon  his  estate,  received  as  such  $11,- 
200,  to  which  she  and  Miss  Little,  her  daugh- 
ter, were  entitled  as  his  heirs.  She  loaned 
the  entire  sum  to  Baker  &  Co.,  an  insolvent 
partnership,  and  because  of  its  insolvency 
the  loan  was  never  at  any  time  after  the 
making  thereof  collectible,  but  was  In  fact 
a  total  loss  to  Little's  estate.  Subsequently, 
Mrs.  Little,  by  another  marriage,  became 
Mrs.  Burt;  and,  having  been  appointed  guard- 
ian of  her  said  daughter,  gave  a  bond  as 
such  in  the  sum  of  $12,000,  which  George  8. 
Rives,  deceased,  signed  as  surety.  Notwith- 
standing the  facts  with  respect  to  the  loan 
to  Baker  &  Co.,  Mrs.  Burt  charged  herself 
as  guardian  with  one-half  of  the  $11,200;  but 
as  no  part  of  the  same  was  ever  in  her  hands 
as  guardian,  or  could  have  been  collected 
after  she  became  guardian,  she  was  not,  as 
such,  properly  or  lawfully  chargeable  there- 
with. Mrs.  Burt  and  Miss  Little  assert  and 
claim  that  because  of  the  suretyship  of 
George  S.  Rives,  deceased,  upon  the  guard- 
ian's bond,  his  estate  is  liable  to  the  ward 
for  divers  sums,  including  one-half  of  the 
Above-mentioned  $11,200,  with  interest  there- 


on, and  she  Is  threatening  to  bring  suit  upon 
the  bond.  George  S.  Rives,  Who  is  the  man- 
aging executor  of  the  testator's  estate,  has 
obtained  from  the  court  of  ordinary  of  Han- 
cock county  an  order  authorizing  him  to  set- 
tle Miss  Little's  deifiand  by  paying  to  her  the 
sum  of  $7,000,  and  he  has  agreed  to  do  bo. 
The  order  Just  referred  to  was  granted  npcm 
an  ex  parte  application  made  by  the  executM', 
and  without  evidence,  other  than  his  state- 
ment to  the  court,  that  in  his  Judgment  it 
was  to  the  best  interest  of  the  estate,  in  order 
to  save  litigation,  that  said  sum  should  be  so 
paid.  When  George  S.  Rives,  deceased,  sign- 
ed the  guardian's  bond,  he  was  insane,  and 
therefore  incapable  of  executing  any  con- 
tract. "The  said  George  8.  Rives,  executor 
as  aforesaid,  admits  that  his  father,  the  said 
George  S.  Rives,  was  insane  at  the  time  he 
executed  said  bond,  but  sets  up  as  a  reason 
for  his  conduct  in  procuring  said  order  of 
settlement  that,  as  he  had  propounded  the 
will  of  his  father  as  executor,  he  was  doubt- 
ful as  to  whether  he  could  make  said  ques- 
tion of  said  l>ond  being  void  by  reason  of  the 
insanity  of  your  petitioners'  father.  Your 
petitioners  submit  that  this  is  no  reason  why 
he  should  pay  said  bond  or  any  part  thereof, 
and  for  him  to  do  so  would  be  a  legal  fraud 
upon  your  petitioners  and  the  other  heirs  at 
law  of  your  petitioners'  father,  and  that  it 
would  be  inequitable  and  unjust  for  him  to 
do  so."  For  the  reasons  stated,  t^e  testa- 
tor's estate  is  not  liable  on  the  guardian's 
bond.  Under  the  will  of  George  8.  Rives, 
deceased,  "said  executors  are  required  to 
keep  the  estate  together  until  the  youngest 
child  shall  have  reached  his  majority,  but 
the  will  also  gives  said  executors  the  right  to 
pay  off  to  the  legatees  under  said  will  cer- 
tain  portions  of  said  estate  as  they  reach 
their  majority.  Your  petitioners  have  reach- 
ed their  majority,  but  said  executors  refuse 
to  account  to  them  for  any  part  thereof,  as 
contemplated  under  their  father's  will,  al- 
leging as  a  reason  therefor  that  they  can- 
not do  so  as  long  as  said  bond  is  outstand- 
ing against  them.  Your  petitioners  charge 
that  to  keep  them  longer  out  of  their  patri- 
mony under  said  will,  by  reason  of  the  fact 
that  there  is  a  bond  outstanding  upon  which 
there  is  no  liability,  and  upon,  which  said 
managing  executor  admits  there  can  be  no 
liability,  by  reason  of  the  unfortunate  condi- 
tion of  your  petitioners'  father's  mind  at  the 
time  he  signed  said  bond,  is  inequitable  and 
unjust."  The  prayers  of  the  petition  were 
for  process;  that  "the  said  George  8.  Rives 
and  M.  E.  Rives,  executors  as  aforesaid,  be 
restrained  from  paying  out  said  sum  of  seven 
thousand  dollars  ($7,000),  or  any  other  sum, 
to  the  said  Lily  W.  Little  on  account  of  said 
bond";  that  she  "be  enjoined  and  restrained 
from  receiving  said  sum  of  money,  or  any 
part  thereof,  from  said  executors,  and  that 
she  be  enjoined  and  restrained  from  bringing 
any  suit  therefor  wnaterer;  •  •  •  that 
said  bond  be  delivered  up  and  canceled,  bo 
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far  as  yonr  petitioners'  father's  estlite  Is 
concemed"^;  and  that  petitioners  have  **snch 
other  and  fnrther  relief  as  to  the  court  may 
seem  meet  and  proper." 

Before  the  court  finally  passed  npon  a  de- 
murrer filed  at  the  appearance  term  by  Mrs. 
Burt  aod  Miss  Little,  the  plaintifEs  amended 
their  petition  by  alleging  that  "the  obtain- 
ing of  said  order  from  the  ordinary  and  ef- 
fort to  pay  said  seven  thousand  dollars  is 
collusive  between  the  said  executors  and  the 
said  Lily  W.  Little  and  those  who  were  then 
representing  her;  that  the  same  is  a  fraud 
upon  the  rights  of  your  petitioners,  and  Is 
contrary  to  equity  and  good  conscience."  The 
grounds  of  the  demurrer  above  referred  to 
were  as  follows:  "(1)  That  the  petition  re- 
ferred to  three  papers,  to  wit,  the  guardian's 
bond,  the  will  of  George  S.  Rives,  Sr.,  and 
an  order  alleged  to  have  been  passed  by  the 
ordinary  of  Hancock  county  authorizing 
George  S.  Rives,  executor,  to  make  a  settle- 
ment of  the  demand  of  Lily  W.  Little  against 
the  estate  of  George  S.  Rives;  but  neither 
of  said  papers  is  set  out  in  substance  in  the 
petition,  nor  is  the  petition  upon  which  the 
order  was  obtained  from  the  court  of  or- 
dinary set  out  in  said  petition,  nor  are  copies 
of  any  of  said  papers  attached  as  exhibits 
to  said  petition.  (2)  There  is  no  equity  in 
said  petition.  (8)  There  is  a  full  and  com- 
plete remedy  at  law  for  all  the  matters  and 
things  set  up  in  said  petition.  (4)  The  pe- 
tition does  not  pray  substantial  relief  against 
any  defendant  residing  in  the  county  of  Han- 
cock, the  only  defendants  against  whom  sub- 
stantial relief  is  prayed  [being]  Frances  W. 
Burt  and  Lily  W.  Little,  who  reside  In  the. 
county  of  Bibb,  state  of  Georgia,  as  shown 
by  said  petition." 

As  will  have  been  observed,  the  first  ground 
of  the  demurrer  presented  the  point  that 
proper  exhibits  were  not  attached  to  the  pe- 
tition. '"This  was  obviated  by  consent  of 
counsel  to  the  use  of  the  documents  in  evi- 
dence which  should  have  been  attached  as 
exhibits,"  leaving  the  three  remaining 
grounds  of  the  demurrer  to  be  passed  upon 
by  the  court.  In  other  words  the  first 
ground  was  waived.  The  court  passed  the 
following  order:  "The  above-stated  case  hav- 
ing been  set  for  hearing  on  this  day,  and  the 
same  coming  on  to  be  heard  on  the  demur- 
rer filed  by  Frances  W.  Burt  and  Idly  W. 
Little,  the  two  defendants  who  reside  in 
Bibb  county,  it  is,  after  argument  had  on 
the  demurrer,  ordered  and  adjudged  that  said 
demurrer  be  sustained,  and  that  the  bill  be 
dismissed  as  to  the  said  two  defendants  on 
the  third  and  fourth  grounds  of  the  demur- 
rer." The  plaintiffs  sued  out  a  bill  of  ex- 
ceptions, alleging  ^error  In  sustaining  these 
two  grounds  of  the  demurrer,  and  in  dis- 
missing the  petition  as  to  Mrs.  Burt  and  Miss 
Little.  The  defendants  first  named  sued  out 
a  cross  bill  of  exceptions,  complaining  of  the 
refusal  of  the  court  to  sustain  the  second, 
or  general,  ground  of  their  demurrer.    We 
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find  in  the  transcript  of  the  record  what 
purports  to  be  a  copy  of  the  will  of  George 
S.  Blves,  deceased;  but  it  should  not  be 
there,  for  a  copy  of  that  document  never  be- 
came a  part  of  the  petition.  Besides,  it  Is 
now  well  settled  that  tn  dealing  with  de^ 
murrers  nothing  can  properly  be  looked  to 
but  the  pleadings.  See  Anderson  v.  Lumber 
Co.,  110  Ga.  263,  34  S.  E.  366,  and  cases  cited. 
We  shall  pursue  that  course  in  the  present 
instance. 

It  is  proper  to  state  just  here  that  on  the 
26th  of  last  March  we  rendered  Judgments 
dismissing  the  writs  of  error  issued  upon 
both  bills  of  exceptions.  In  the  transcript 
of  the  record  first  sent  up  the  word  "col- 
lusive," appearing  in  the  above-mentioned 
amendment  to  the  petition,  was  improperly 
written  "conclusive."  Our  attention  not  hav- 
ing been  called  to  this  error,  we  thought  the 
main  bill  of  exceptions  was  prematurely 
sued  out,  because  we  did  not  regard  the  pe- 
tition as  making  a  Joint  case  against  all  of 
the  defendants,  and  consequently  were  of  the 
opinion  that  when  that  bill  of  exceptions  was 
certified  the  case  was  still  pending  in  the 
trial  court  between  the  plaintiffs  and  the  de- 
fendants other  than  Mrs.  Burt  and  Miss  lit- 
tle. We  dismissed  the  writ  of  error  issued 
upon  the  cross  bill  of  exceptions  because  of 
the  affirmance  of  the  Judgment  b^ow  result- 
ing from  the  disposition  made  of  the  first 
writ  of  error.  On  the  hearing  of  a  motion 
to  reinstate  the  mistake  in  transcription  was 
pointed  out;  and,  upon  the  showing  made  by 
counsel  for  the  plaintiffs  in  error  In  the  main 
bill  of  exceptions,  we  concluded  that,  in  fail- 
ing to  bring  earlier  to  our  knowledge  the  ex- 
istence of  this  mistake,  they  were  not  In 
such  laches  as  to  relieve  us  of  the  duty  of 
dealing  with  the  case  as  it  would  stand  upon 
a  correct  transcript  of  the  record.  Insert- 
ing the  word  "collusive"  in  the  place  of  the 
word  "conclusive,"  the  petition,  as  amended, 
made  a  Joint  action  against  all  the  defend- 
ants. Therefore,  under  the  rule  laid  down  in- 
Sutherlin  v.  Underwriters'  Agency,  68  Ga. 
443,  and  followed  in  McGaughey  v.  Latham, 
08  Ga.  67,  the  plaintiffs  were  entitled  to  sue 
out  their  bill  of  exceptions,  in  order,  by  re- 
verelng,  if  they  could,  the  Judgment  of  dis- 
missal, "to  restore  the  Joint  action  below." 
We  therefore  have  set  aside  the  Judgments 
dismissing  the  writs  of  error,  and  are  now 
disposing  of  the  case  upon  its  merits.  As 
it  really  turns  upon,  and  is  governed  by,  the 
controlling  question  presented  in  the  cross 
bill  of  exceptions,  we  will  deal  first  with  it; 
pursuing,  in  so  doing*  the  practice  laid  down 
in  Cheshire  v.  Williams,  101  Ga.  814,  29  S.  E. 
191,  and  followed  in  Jackson  v.  Warthen, 
110  Ga.  812,  36  S.  E.  234,  and  the  cases  there- 
in cited. 

We  think  the  court  ought  to  have  sustain- 
ed the  general  ground  of  the  demurrer.  The 
petition  does  not  allege  the  insolvency  of 
either  the  executor  or  executrix,  nor  set  forth 
any  fact  showing  that  the  payment  of  the 
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17,000  to  Miss  Little  would  in  the  slightest 
maimer  interfere  with  the  plaintiffs  availing 
themselves  of  whatever  right,  if  any,  they 
have  under  the  will  of  enforcing  the  payment 
to  them  of  their  legacies.  Plainly,  then,  the 
plaintiffs  made  no  case  for  an  injunction. 
The  payment  of  the  $7,000  to  Miss  Ldttle 
could  in  no  way  injure  them  if  George  S. 
Rives  and  Mrs.  M.  B.  Rives  are  financially 
able  to  respond  to  any  judgment  against 
them  which  the  plaintiffs  may  hereafter  ob- 
tain on  account  of  their  legacies.  There  is 
no  hint  in  the  petition  that  these  two  de- 
fendants are  not  so  able. 

Nor  does  the  petition  make  a  case  entitling 
the  plaintiffs  to  a  cancellation  of  the  bond. 
In  view  of  the  solvency  of  both  George  S. 
Rives  and  Mrs.  M.  B.  Rives,  which  must  be 
assumed,  the  plaintiffs  have  no  more  need 
of  cancellation  than  of  injunction.  That  the 
executor  and  execntriz  were  refusing  to  ex- 
ercise in  favor  of  the  plaintiffs  "the  right  to 
pay  off  to  the  legatees  under  said  will  cer- 
tain portions  of  said  estate  as  they  reach 
their  majority,"  and  giving  as  a  reason  for 
so  refusing  "that  they  cannot  do  so  as  long 
as  said  bond  Is  outstanding  against  them," 
did  not  give  the  plaintiffs  any  substantial 
footing  in  a  court  of  equity.  They  by  no 
means  make  it  clear  that  they  are  entitled 
to  interfere  with  the  requirements  of  the  will 
that  the  executor  and  executrix  shall  "keep 
the  estate  together  until  the  youngest  child 
shall  have  reached  his  majority,*'  or  com- 
pel the  making  of  any  advance  payments 
upon  their  legacies.  Apparently,  this  is  a 
matter  within  the  discretion  of  the  repre- 
sentatives of  the  estate.  But  grant  that  the 
plaintiffs  could  maintain  a  present  action  for 
amounts  due  to  them  as  legatees,  certainly, 
if  the  allegations  of  their  petition  are  true, 
the  existence  of  the  guardian's  bond  would 
not  afford  the  executor  and  executrix  even  a 
shadow  of  a  ground  of  defense.  According 
to  these  allegations,  the  testator  was  insane 
when  he  signed  the  bond.  George  S.  Rives, 
executor,  knows  and  admits  this  to  be  true. 
With  this  knowledge  he  fraudulently  and  col- 
lusively  obtained  an  order  authorizing  him 
to  pay  Miss  Little  the  |7,000.  He  is  the  man- 
aging executor.  Suppose  the  plaintiffs  should 
sue  for  their  legacies  and  make  out  a  prima 
facie  case;  what  court,  on  the  facts  above 
stated,  would  tolerate  a  defense  predicated 
on  the  fact  that  the  guardian's  bond  was 
outstanding?  To  state  this  question  is  to 
answer  it  Furthermore,  the  plaintiffs  do 
not,  in  their  present  proceeding,  seek  to  com- 
pel an  advance  payment  upon  their  legacies; 
and,  even  if  they  did,  neither  Mrs.  Burt  nor 
Miss  Little  would  be  necessary  or  proper 
parties  to  the  litigation,  being  in  no  way 
concerned  with  the  question  of  the  propriety 
of  the  refusal  by  the  executor  and  executrix 
to  make  to  the  plaintiffs  advances  upon  their 
legacies  in  accordance  with  •the  provisions  of 
the  will  under  which  they  claim.  We  have 
therefore  reached  the  conclusion  that,  under 


the  facts  pleaded,  the  plaintiffs  were  not,  so 
far  as  related  to  Mrs.  Burt  and  Miss  Little, 
entitled  either  to  an  injunction  or  to  a  can- 
cellation of  the  guardian's  bond,  nor,  indeed, 
to  relief  of  any  kind. 

As  the  judgment  we  render  on  the  cross 
bill  of  exceptions  necessarily  bringsi^about  a 
final  disposition  of  the  case  which  is  adverse 
to  the  plaintiffs  in  error  named  in  the  main 
bill  of  exceptions,  and  as  a  reversal  of  the 
judgment  of  which  it  complains  would  not  in 
any  manner  benefit  them,  we  shall  not  un- 
dertake to  deal  with  the  questions  thereby 
presented.  Writ  of  error  on  main  bill  of 
exceptions  dismissed;  judgment  on  cross  bill 
of  exceptions  reversed.  All  the  justices  con- 
curring. 

(113  Ga.  398) 
SAVANNAH.  P.  &  W.  BY.  CO.  v.  BBAVBRS. 
(Supreme  Court  of  Georgia.    May  21,  1901.) 

NBOLIGBNOB— DANGEROUS   PRBMISB8— DUTT 

TO  GUARS. 

One  who  makes  an  excavation  upon  liis  land 
is  not  bound  to  so  guard  it  as  to  j^revent  injury 
to  children  who  come  upon  it  without  his  in- 
vitation,  express  or  implied,   bat  who  are  in 
daced  to  do  so  merely  by  the  alluring  attractive 
ness  of  the  excavation  and  its  surroundings. 

(Syllabus  by  the  Oourt) 

Brror  from  superior  court.  Ware  county; 
J.  W.  Bennet,  Judge. 

Action  by  A.  A.  Beavers  against  the  Sa- 
vannah, Florida  &  Western  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

Chisholm  &  Clay,  for  plaintiff  in  error. 
Leon  A.  Wilson,  for  defendant  in  error. 

FISH,  J.  A.  A.  Beavers  obtained  a  ver- 
dict and  judgment  against  the  Savannah, 
Florida  &  Western  Railway  Company  for 
the  death  of  his  minor  child,  and,  upon  the 
defendant's  motion  for  a  new  trial  being 
overruled,  it  excepted.  There  was  but  little 
conflict  in  the  evidence^  and  that  in  behalf 
of  the  plaintiff  conduced  to  establish  the 
following  facts:  The  defendant  railway 
company  undertook  to  construct  a  water  tank 
upon  its  premises.  The  work  was  tempo- 
rarily suspended,  and  an  excavation  12  feet 
square,  about  7  feet  deep,  and  containing 
about  4  or  5  feet  of  muddy  water,  conceal- 
ing its  depth,  was  left  uncovered,  and  guard- 
ed only  by  piling  placed  around  it,  some  18 
inches  in  height  Upon  the  sides  of  the  ex- 
cavation, and  2  feet  ftom  the  surface^  there 
was  a  ledge  or  sill,  6  by  10  inches.  There 
was  a  ladder  and  a  long-handled  pump  left 
in  the  excavation,  the  ladder  extending  to 
the  top.  Near  by  there  was  a  tram  road 
upon  which  there  was  a  small  flat  car,  used 
for  hauling  away  dirt  taken  from  the  hole. 
Bight  and  a  half  feet  from  the  edge  of  the 
excavation,  and  along  the  outer  line  of  the 
defendant's  right  of  way,  there  ran  a  foot- 
path, much  traveled  by  the  public.    Some 
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28  feet  from  the  ezcayation  there  was  a 
canal,  aloug  the  banka  of  which  there  were 
berries  and  flowers,  which  children  were  ac- 
customed to  gather.  There  were  no  flowers 
nor  berries  inmiediatel^  about  the  ezcava- 
tioD.  It  did  not  appear  that  the  officers  of 
the  defendant  company  knew  that  children 
frequented  the  locality.  The  foreman  of  the 
"gang,"  wliile  making  the  excavation,  saw 
children  gathering  flowers  and  berries  along 
the  banks  of  the  canal  and  observing  the 
progress  of  the  work,  but  of  this  he  never 
informed  the  ofBcers  of  the  company.  No 
one  lived  nearer  to  the  excavation  than  100 
yards  away.  The  public  street  was  about 
100  yards  distant  therefrouL  Plaintiff's  two 
sons,  one  9  and  the  other  5^  years  old,  went, 
with  two  other  boys,  the  elder  of  whom  was 
11  years  of  age,  to  the  excavation  to  play 
with  frogs,  and  while  the  younger  son  of 
plaintiff  was  standing  on  the  ledge,  inside 
the  hole,  engaged  in  such  childish  sport,  he 
fell  into  the  water,  and  was  drowned.  All 
of  these  boys  had  been  playing  with  the 
frogs  in  the  excavation  for  several  days 
prior  to  the  accident,  but  there  was  no  evi- 
dence that  any  of  the  company's  offldals  had 
knowledge  of  this  fact  A  day  or  two  before 
the  accident  a  man  passing  by  warned  these 
boys  to  get  away  from  the  excavation  or 
they  would  get  hurt  In  going  to  this  place 
the  boys  did  not  use  the  footpath.  Neither 
plaintiff  nor  his  wife  knew  of  the  existence 
of  the  excavation. 

Under  the  facts  stated,  was  the  defendant 
company  liable  in  damages  to  the  plaintiff 
for  the  death  of  his  child?  This  question 
turns  upon  another;  that  is,  whether  or  not 
the  company  owed  the  child  any  legal  duty 
which  it  neglected  to  perform,  for  there  can 
be  no  actionable  negligence  without  the 
breach  of  a  legal  duty.  The  rule  is  too  well 
settled  to  need  the  citation  of  authority  that 
a  landowner  is  under  no  duty  to  have  his 
land  in  safe  condition  for  an  adult  trespasser 
to  enter  thereon.  Such  trespasser  has  or- 
dinarily no  remedy  for  an  injury  happ^iing 
to  him  by  reason  of  the  condition  of  the 
property  upon  which  he  intrudes.  He  takes 
the  risdc  of  the  condition  of  the  premises. 
Nor  is  the  owner  bound  to  warn  him  of  non- 
apparent  dangers,  provided  they  were  not 
prepared  with  intent  to  harm  trespassers. 
Is  there  any  difference  in  the  case  of  a  child 
entering  upon  premises  without  the  permis- 
sion of  the  owner?  There  is  an  irreconcila- 
ble conflict  of  authority,  in  this  country  at 
least,  upon  the  question,  and  it  is  not  easily 
determined  which  way  the  weigat  of  author- 
ity inclines.  There  are  many  decisions  by 
courts  of  great  respectability  to  the  effect 
that  ^^when  a  child  of  tender  years  commits 
a  mere  technical  trespass,  and  is  injured  by 
agencies  that  to  an  adult  would  be  open  and 
obvious  warnings  of  danger,  but  not  so  to  a 
child,  he  Is  not  debarred  from  recovering,  if 
the  thing  instrumental  in  his  injury  were  left 
exposed  and  oniirQ&i^ed,  and  were  of  such  a 


character  as  to  be  likely  to  attract  chndren, 
excite  their  curiosity,  and  lead  to  injury, 
whUe  they  were  pursuing  their  chUdlsh  in- 
stincts. Such  dangerous  and  attractive  in- 
strumentalities become  an  invitation  by  Im- 
plication." 7  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  pp.  403,  404.  On  the  other  hand,  there 
are  numerous  cases  wherein  comrts  of  the 
highest  respectability  oiunciate  the  doctrine 
that  an  owner  or  occupier  ot  land  is  ordi- 
narily under  no  obligation  to  a  trespasser 
so  far  as  concerns  the  condition  of  his  prem- 
ises, and  the  fact  that  the  trespasser  is  an 
infant  of  tender  years  affords  no  reason  for 
modifying  this  rule,  and  charging  the  owner 
or  occupier  of  land  with  a  duty  which  does 
not  otherwise  exist;  and,  if  for  more  benefi- 
cial user  he  creates  upon  his  premises  an 
instrumentality  which  happens  to  be  attract- 
ive to  children,  he  does  not  thereby  extend  to 
them  an  implied  invitation  to  enter  thereon. 
The  tendency  of  the  more  recent  decisions 
seems  to  be  in  favor  of  the  doctrine  last 
mentioned,  and  we  are  of  opinion  that,  upon 
principle,  it  is  the  stronger  side  of  the  ques- 
tion. The  principle  involved  has  been  so 
frequently  and  elaborately  discussed  by 
learned  Jurists  that  it  is  unnecessary  to  do 
more  than  refer  to  some  of  the  decisions 
which  are  particularly  applicable  to  the  case 
which  we  have  under  consideration.  Before 
doiniT  so,  however,  we  take  the  liberty  of 
making  a  somewhat  extended  quotation  from 
a  monograph  in  11  Harvard  Law  Review, 
pp.  349-^73,  434-448,  by  the  Hon.  Jeremiah 
Smith,  formerly  one  of  the  Justices  of  the 
supreme  court  of  New  Hampshire,  wherein 
the  subject,  "Liability  of  Landowners  to 
Children  Entering  Without  Permi8si<Mi,*'  is 
very  learnedly  and  exhaustively  treated.  In 
maintaining  the  proposition  that  the  land- 
owner is  under  no  duty,  so  far  as  concerns 
the  condition  of  his  premises,  to  intruding 
children,  that  eminent  Jurist  says:  "Assum- 
ing, then,  that  the  law  Is  not  only  settled, 
but  Is  also  consistent,  in  holding  that  the 
owner  of  land  is  not  liable  for  the  condition 
of  his  premises  to  an  adult  who  enters  with- 
out permission,  the  next  inquiry  is,  what 
difference  is  there  between  the  case  of  the 
adult  intruder  and  the  child  intruder?  Are 
there  considerations  which  do  not  exist  in 
the  case  of  an  adult,  and  which,  when  put 
into  the  scale,  ought  ta  turn  the  balance  in 
favor  of  the  child?  The  two  prominent  ar- 
guments are:  (1)  That  the  child  is  inno- 
cent; (2)  that  the  child  is  incapable  of- pro- 
tecting itself.  What  force  is  to  be  allowed 
to  these  considerations,  and  do  they,  when 
estimated  at  their  true  value,  outweigh  the 
reasons  against  imposing  liability  upon  the 
landowner?  ♦  •  •  Of  course,  the  inno- 
cence of  a  plaintiff  does  not,  per  se,  estab- 
lish the  fault  of  a  defendant  The  landown- 
er cannot  be  liable  unless  he  owed  to  the 
child  a  duty  which  he  has  neglected.  Should 
the  law,  in  view  of  the  inihocence  of  the  child, 
impose  on  the  landowner  the  duty  here  in 
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controversyT  No  donbt  there  are  cases 
where  a  defendant  is  rightly  held  liable  to 
a  child  plaintiff  when  he  would  not  be  liable 
to  an  adnlt  plaintiff  under  similar  circum- 
stancea  Where  it  is  admitted  that  a  duty 
exists  to  use  care  to  avoid  harm  to  both 
children  and  adults  (e.  g.  in  the  use  of  the 
public  highway),  then,  in  point  of  fact,  more 
care  may  be  required  towards  a  child  than 
towards  an  adult  In  view  of  tne  child's 
helplessness  and  unconsciousness  of  danger, 
more  care  may,  as  matter  of  fact,  be  required 
under  the  unvarying  legal  rule  of  'due  care 
under  the  circumstances,'  Just  as  more  care^ 
in  fact  though  not  in  law,  may  be  required 
to  avoid  colliding  with  an  obviously  lame 
or  blind  adult  than  with  a  vigorous  man  In 
full  possession  of  all  his  faculties.  But  all 
this  is  true  only  where  it  is  admitted  oir 
proved  that  a  duty  ezista  *In  considering 
the  question  as  to  whether  a  duty  exists, 
there  Is  no  distinction  between  the  case 
where  an  Infant  is  injured  and  one  where 
the  injury  is  to  an  adult,  though  where  the 
duty  is  imposed  the  law  may  exact  more 
vigilance  in  its  discharge  as  to  the  former.' 
[Citing  Denman,  J.,  in  Dobbins  v.  Railroad 
Ca  (Tex.  Sup.)  41  S.  W.  62,  38  L.  B.  A.  678.] 
So»  if  it  be  conceded  that  the  defendant  was 
negligent,  and  that  his  negligence  constitut- 
ed part  of  the  plaintifTs  damage,  then  the 
incapacity  or  immaturity  of  a  child  plaintiff 
may  furnish  a  good  answer  to  the  defense 
of  contributory  negligence.  Ck>nduct  of  the 
plaintiff,  which  would  have  been  negligent 
in  an  adult,  may  not  be  held  negligent  in  a 
child.  But  the  f^ct  that  the  child  plaintiff 
was  not  'capable  of  contributory  negligence' 
does  not  necessarily  establish  that  the  adult 
defendant  was  negligent.  It  does  not  per 
se  prove  that  the  defendant  owed  to  the 
plaintiff  a  duty,  or  that  he  failed  to  perform 
a  duty,  'If  there  was  no  breach  of  duty, 
then  there  was  no  wrong,  irrespective  of  the 
boy's  capacity  to  know  that  what  he  was 
doing  was  dangerous.'  [Citing  Lurton,  J.,  in 
Felton  V.  Aubrey,  20  C.  C.  A.  436,  74  Fed. 
353.]  The  fact  that  Injury  has  resulted,  and 
to  a  child  himself  incapable  of  negligence, 
will  not  import  the  negligence  of  the  defend- 
ant, which  is  the  sole  ground  of  liability.' 
[Citing  1  Bevln,  Neg.  (2d  Ed.)  183;  Culbert- 
son  V.  Ballroad  Co.,  48  La.  Ann.  1380,  20 
South.  002;  Emerson  v.  Peteler,  36  Minn. 
481,  29  N.  W.  311;  Catlett  v.  Railway  (3o., 
67  Ark.  461,  21  S.  W.  1062.]  Obviously,  cases 
of  the  two  foregoing  classes  do  not  furnish 
arguments  from  analogy  in  favor  of  creating 
a  duty  towards  children  in  situations  where 
no  duty  at  all  would  exist  towards  adults. 
Why  should  innocent  children  have  greater 
rights  than  innocent  adults,  in  respect  to 
damage  resulting  from  the  nature  of  the 
premises  upon  which  they  enter  without  per- 
mission? Remedy  against  the  landowner  for 
harm  happening  from  the  condition  of  the 
premises  is  denied  to  adults  who  are  entire- 
ly free  from  intent  to  violate  rights,  and 


whose  presence  upon  the  land  is  due  to  par- 
donable mistake  or  to  irresistible  external 
force.  The  test  is  not  whether  their  motives 
were  innocent,  or  even  laudable^  or  wheth^ 
their  conduct  was  careful*  but  whether  they 
entered  without  the  owner's  permission.  If 
so,  they  cannot  claim  that  the  owner  was  un- 
der a  duty  to  make  things  safe  for  their  ac- 
cess, or  to  give  warning  of  nonapparent  dan- 
ger. [Citing  Morgan  v.  City  of  EUllowell,  67 
Me.  376;  Gramlich  v.  Wurst,  86  Pa.  74.]  It 
may  possibly  be  suggested  that  an  adult  tres- 
passer Is  barred  upon  grounds  inapplicable 
to  a  childish  intruder.  It  may  be  urged  that 
the  adult  is  barred  by  his  own  wrong,  both 
(1)  because  he  must  always  be  regarded  as 
guilty  of  contributory  negligence;  and  (2) 
because,  even  if  not  negligent,  he  is  a  tort 
feasor  in  the  technical  senses  whereas  a 
young  child  may  be  incapable  of  negligence, 
and  ought  not  to  be  regarded  as  even  techni- 
cally a  tort  feasor.  But  this  argument  en- 
tirely misconceives  the  true  reason  why  an 
adult  trespasser  falls  to  recover  in  the  case 
supposed.  The  decision  turns,  not  upon  the 
presence  of  fault  in  the  plaintiff,  but  npon 
the  absence  of  fault  in  the  defendant.  The 
plaintiff's  action  is  defeated,  not  because  his 
own  wrong  bars  a  recovery  against  the  land- 
owner who  has  neglected  to  perform  a  dnty 
owing  to  him,  but  because  he  has  not  suc- 
ceeded in  establishing  the  primary  proposi- 
tion that  the  landowner  owed  to  him  the 
duty  In  question.  His  trespass  is  not  neces- 
sarily and  always  a  negligent  act,  and  hence 
does  not  Invariably  bar  him  on  the  ground 
of  contributory  negligence.  [Citing  1  Shear. 
&  B.  Neg.  (4th  Ed.)  {§  07,  08.]  Nor  does  his 
tort,  even  when  he  is  a  conscious  and  moral- 
ly excusable  trespasser,  prevent  his  recov- 
ering against  the  landowner  for  negligently 
bringing  force  to  bear  upon  him  by  a  posi- 
tive act  done  after  his  entry,  L  e.  by  what 
Clark  &  L.  Torts  (2d  Ed.)  14,  call  «a  negli- 
gent act  of  commission.'  But  when  an  adult, 
who  entered  without  permission,  seeks  to 
recover  against  the  landowner  for  harm  hap- 
pening from  the  condition  of  the  premises, 
he  fails,  even  though  he  were  morally  blame- 
less. He  may  be  a  technical  tort  feasor,  but 
recovery  is  not  denied  to  him  by  way  of 
punishment  for  his  own  'wrong.'  He  fails 
because  the  landowner  owed  him  no  duty  to 
have  the  premises  in  safe  condition  for  his 
entry.  [Citing  Shear.  &  B.  Neg.  supra.] 
Why  should  the  moral  innocence  of  a  child- 
ish Intruder  raise  a  duty  on  the  part  of  the 
landowner  which  is  not  created  by  the  moral 
innocence  of  an  adult  intruder?  The  youth- 
ful innocence  of  the  child  does  not  make 
restrictions  on  the  right  of  user  less  dama- 
ging to  the  owner,  or  make  the  alleged  duty 
of  preventing  entrance  of  an  intruder,  or  of 
protecting  him  from  harm  after  entry,  less 
burdensome  than  in  the  case  of  an  adult. 
*  •  *  The  child,  it  is  said,  is  incapable  of 
protecting  itself,  and  hence  it  is  eloquently 
contended  that  the  law  must  impose  the  duty 
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of  protection  upon  landowners.  The  appar- 
ent assumption  Is  that  all  the  children  in  the 
world  are  mere  waifs  and  strays,  and  that 
the  duty  of  caring  for  them  must  be  Imposed 
upon  the  landowners  because  tiie  law  can 
find  no  one  else  to  bear  the  burden.  [Citing 
the  language  of  Mr.  Justice  Agnew  in  Hy- 
drauUc  Works  Co.  v.  Orr,  83  Pa.  336.]  The 
fact  is  that  the  vast  majority  of  children 
have  protectors  appointed  alike  by  nature 
and  by  law,  yiz.  their  parents,  who  have 
legal  power  to  control  their  actions,  and 
whose  moral  duty  to  keep  their  children  from 
entering  upon  dangerous  premises  is  gen- 
erally regarded  as  at  least  equal  to  the  moral 
obligation  of  the  landowner  to  fence  them 
out  If  the  child,  upon  entering  the  prem- 
ises, is  hurt  by  the  'actire  negligence*  of  the 
owner  in  bringing  force  to  bear  upon  him,  it 
may  well  be  that  the  negligence  of  the  parent 
in  failing  to  restrain  the  child's  entrance 
does  not  bar  the  child's  recovery  for  the 
force  thus  brought  to  bear  upon  him  aft» 
his  entrance.  But  it  is  going  far  beyond  this 
to  say  that  the  child  can  recover  for  harm 
sustained  by  him  through  the  condition  of 
the  premises  without  the  Immediate  inter- 
vention of  any  human  agency  save  his  own. 
[Citing  Felton  v.  Aubrey,  supra.]  When  a 
child  wakes  up  in  the  morning  in  his  father's 
house,  the  duty  of  providing  a  safe  play- 
ground for  him  during  the  day  rests  upon  his 
parents.  Is  this  duty  shifted  from  the  parent 
to  private  landownei'S  because  the  child 
chances  to  escape  from  the  parent's  c^^? 
[Citing  Clark  v.  City  of  Manchester,  62  N. 
H.  577;  Railroad  Co.  v.  Dobbins  (Tex.  Civ. 
App.)  40  6.  W.  861.]  If  those  who  brought 
the  child  into  the  world  are  unable,  by  rea- 
son of  poverty,  to  provide  him  a  playground, 
this  may  afford  an  argument  for  the  passage 
of  a  statute  imposing  that  duty  upon  the 
municipality,  in  which  case  each  landowner 
would  have  to  contribute  his  proportion  of 
the  expense.  But  this  is  quite  another  thing 
from  assessing  upon  a  single  unfortunate 
landowner  the  entire  damages  arising  from 
the  want  of  such  a  playground.  [Citing  Ross 
V.  Keith,  16  Sc  Sess.  Cas.  (4th  Ser.)  p.  89.]" 
An  early  case,  and  one  often  referred  to. 
Is  that  of  Hargreaves  v.  Deacon,  25  Mich.  1. 
There  the  plaintiff,  as  administrator,  sought 
to  recover  damages  for  the  death  of  his  son, 
a  child  of  tender  years,  who  was  killed  by 
falling  into  a  cistern  which  had  been  left 
uncovered  on  premises  not  immediately  ad- 
Joining  the  highway.  It  was  held:  "Own- 
ers of  private  property  are  not  responsible 
for  Injuries  caused  by  leaving  a  dangerous 
place  unguarded,  where  the  person  injured 
was  not  on  the  premises  by  permission,  or 
on  busiiless,  or  other  lawful  occasion,  and 
had  no  right  to  be  there."  Mr.  Justice  Camp- 
bell, in  delivering  the  opinion  of  the  court, 
says:  "Cases  are  quite  numerous  in  which 
the  same  questions  have  arisen  which  arise 
in  this  case,  and  we  have  found  none  which 
hold  chat  an  accident  from  negligence^  oil 


private  premises,  can  be  made  the  ground  of 
damages,  unless  the  party  injured  has  been 
induced  to  come  by  personal  invitation,  or  by 
employment  which  brings  him  there,  or  by 
resorting  there  as  to  a  place  of  business  or 
of  general  resort,  held  out  as  open  to  cus- 
tomers or  others  whose  lawful  occasions  may 
lead  them  to  visit  there.  We  have  found  no 
support  for  any  rule  which  would  protect 
those  who  go  where  they  are  not  invited,  but 
merely  with  express  or  tacit  permission,  from 
curiosity  or  motives  of  private  convenience, 
in  no  way  connected  with  business  or  other 
relations  with  the  occupant"  In  Overholt 
V.  Vieths,  93  Mo.  422,  6  S.  W.  74,  the  8  year 
old  son  of  the  plaintiff  was  drowned  in  a 
pond  of  water,  not  bordering  on  the  high- 
way, which  had  been  formed  In  consequence 
of  rock  having  been  quarried  on  a  lot  owned 
by  the  defendant  It  was  ruled  that  the 
owner  of  the  quarry  was  under  no  obliga- 
tion to  build  a  fence  around  it  to  keep  tres- 
passers away,  nor  liable  to  injury  to  them 
occasioned  by  the  absence  of  such  a  fence. 
In  Kllx  V.  Nleman,  68  Wis.  271,  32  N.  W.  223. 
the  declaration  alleged  that  the  defendant 
was  the  owner  and  in  possession  of  a  vacant 
and  uninclosed  lot  in  a  thickly-settled  part  of 
the  dty  of  Milwaukee,  to  which  the  public 
had  free  and  unobstructed  access;  that  for 
a  long  time  there  had  existed  upon  the  lot  a 
deep  and  dangerous  hole  or  excavation,  par- 
tially filled  with  water,  making  a  pond, 
which  covered  about  the  entire  surface  of 
the  lot;  that  the  water  of  the  pond  was 
roily,  so  that  its  depth  could  not  be  ascer- 
tained except  by  measurement  but  that  in 
places  it  was  nine  feet  deep,  so  that  the  pond 
was  dangerous  to  the  lives  of  children  who 
might  be  attracted  thereto,  for  amusement 
or  otherwise;  that  the  defendant  well  know- 
ing that  the  pond  was  dangerous  to  the  lives 
of  children  residing  in  the  vicinity  of  the 
same,  wrongfully,  negligently,  and  careless- 
ly permitted  it  to  remain  unguarded  by  a 
fence  or  barricade;  and  that  plaintiff's  son, 
a  lad  nine  years  of  age,  "while  playing  upon 
and  about  said  pond  of  water,  being  induced 
thereto  by  reason  of  the  unguarded  and  un- 
protected condition  of  said  hole  as  aforesaid, 
fell  and  was  precipitated  Into  the  same,  and 
was  drowned."  A  demurrer  to  the  declara- 
tion was  sustained  in  the  trial  court  which 
ruling,  on  appeal,  was  affirmed  by  the  su- 
preme court  Mr.  Chief  Justice  Cole,  speak- 
ing for  the  court  said:  **The  single  ques- 
tion presented  Is,  was  it  the  duty  of  the  de- 
fendant to  fence  or  guard  this  hole  or  exca- 
vation on  his  lot  (which  it  does  not  appear 
he  made,  or  caused  to  be  made),  when  sur- 
face water  collected,  in  order  to  secure  the 
safety  of  strangers,  young  or  old,  who  might 
go  upon  or  about  the  pond  for  play  or  curl- 
osity?  If  the  defendant  was  bound  to  so 
fence  or  guard  the  pond,  upon  what  princi- 
ple or  ground  does  this  obligation  rest? 
There  can  be  no  liability,  unless  tt  was  his 
duty  to  fence  the  pond.    It  surely  is  not  the 
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duty  of  an  owner  to  goarcL  or  fence  evecj 
dangerous  liole  or  pond  or  stream  of  water 
on  his  premises,  for  the  protection  of  persons 
going  upon  his  land  who  had  no  right  to  go 
there.  No  such  rule  of  law  is  laid  down  In 
the  books,  and  it  would  be  most  unreason- 
able to  so  hold/*— citing  1  Thomp.  Neg.  861. 
The  facts  in  the  case  of  Gillespie  v.  Mc- 
€k>wan,  100  Pa.  144,  46  Am.  Rep.  365.  are 
quite  similar  to  those  in  the  case  under  con- 
sideration. There  the  defendants  "were  the 
owners  of  a  lot  of  ground  in  the  outskirts  of 
Philadelphia,  upon  which  there  was,  and  had 
for  some  time  been,  a  deep  welL  The  near- 
est paved  highway  ran  300  feet  from  the 
well,  and  the  nearest  road  about  '80  feet 
There  were  houses  about  300  feet  off,  but  the 
built-up  part  of  the  city  was  nearly  half  a 
mile  distant  Whether  any  paths  led  near 
the  well  was  disputed.  The  well  was  un- 
covered, and  was  not  hidden  by  bushes  or 
shrubbery.  It  was  not  fenced  around,  nor 
was  the  lot  in  which  it  lay.  The  lot  was  a 
common  place  of  resort  for  children  and 
adults.  A  boy  of  a  little  less  than  8  years 
of  age  was  found  drowned  In  the  above  well, 
his  hat  being  found  on  the  side,  together 
with  a  few  small  fishes.  In  a  suit  by  the 
boy's  father  against  [the  defendants]  to  rfr 
cover  damages  for  his  death,  held,  that  the 
boy  was  a  trespasser,  and  that  [the  defend-^ 
antsj  had  not  been  guilty  of  any  such  negli- 
gence as  would  render  them  liable  for  his 
death."  In  delivering  the  opinion  of  the 
court  Mr.  Justice  Pazson  said:  "Nor  do  we 
assent  to  the  broad  proposition  that  the  own- 
er of  premises  in  the  neighborhood  of  a  pop- 
ulous city,  and  opening  on  a  public  highway, 
must  so  use  them  as  to  protect  those  who 
stray  upon  them  and  are  accidentally  injur- 
ed.' This  doctrine  rests  chiefly  upon  the  case 
above  referred  to  (Works  Co.  v.  Orr,  83  Pa. 
332),  which  was  not  intended  to  decide  any 
such  principle,  and  is  in  direct  conflict  with 
the  recent  well-considered  case  of  Gramlich 
V.  Wurst  86  Pa.  74,  27  Am.  Rep.  684,  in 
which  it  was  held  that  'where  the  owner  of 
land,  in  the  exercise  of  lawful  dominion  over 
it  makes  an  excavation  thereon  which  is 
such  a  distance  from  the  public  highway 
that  a  person  falling  into  it  would  be  a  tres- 
passer upon  the  land  before  reaching  it  the 
owner  is  not  liable  for  an  injury  thus  sus- 
tained.' ♦  •  •  We  are  unable  to  see  any- 
thing in  this  case  to  charge  the  defendants 
with  negligence  in  not  inclosing  their  lot  or 
guarding  the  well.  There  was  no  concealed 
trap  or  dead  fall,  a&  In  Hydraulic  Works  Go. 
V.  Orr.  The  well  was  open  and  visible  to  the 
eye.  No  one  was  likely  to  walk  into  it  by 
day,  and  this  accident  did  not  occur  at  night 
A  boy  playing  upon  its  edge  might  fall  in, 
just  as  he  might  in  any  pond  or  stream  of 
water.  In  this  respect  the  well  was  no  more 
dangerous  than  the  river  front  on  both  sides 
of  the  city,  where  boys  of  all  ages  congre- 
gate in  large  numbers  for  fishing  and  other 
amusements^    Vacant  brick  yards  and  open 


lots  exist  on  aU  sides  of  the  city.  There  are 
streams  and  pools  of  water  where  children 
may  be  drowned;  there  are  inequalities  of 
surface  where  they  may  be  injured.  To  com- 
pel the  owners  of  such  property  either  to 
inclose  it  or  fill  up  thehr  ponds  and  level  the 
surface  so  that  trespassers  may  not  be  in- 
jured, would  be  an  oppressive  rule.  The  law 
does  not  require  us  to  enforce  any  such  prin- 
ciple, even  where  the  trespassers  are  children. 
We  all  know  that  boys  of  8  years  of  age  in- 
dulge in  athletic  sports.  They  fish,  shoot 
swim,  and  climb  trees.  All  these  amuse- 
ments are  attended  with  danger,  and  acci- 
dents frequently  occur.  It  Is  part  of  a  boy's 
nature  to  trespass,  especially  where  there  is 
tempting  fruit  yet  I  never  heard  that  it  was 
the  duty  of  the  owner  of  a  fruit  tree  to  cut 
it  down  because  a  boy  trespasser  may  possi- 
bly fall  from  its  branches,  let  the  principle 
contended  for  by  the  plaintiff  would  bring 
us  to  this  absurdity.  If  carried  to  its  logical 
conclusion.  Moreover,  it  would  charge  the 
duty  of  the  protection  of  children  upon  every 
member  of  the  community  except  their  par- 
ents." 

In  Clark  v.  City  of  Manchester,  62  N.  H. 
677,  the  city  of  Manchester  began  filling  a 
reservoir,  but  left  a  portion  of  the  excava- 
tion, which  contained  water.  The  excava- 
tion was  uninclosed.  The  plaintHTs  boy,  a 
little  less  than  4  years  old,  and  living  with 
his  parents,  about  150  feet  from  the  reser- 
voir, having  followed,  with  a  crowd  of  other 
boys,  a  band  of  music  to  the  gate  of  a  play 
or  ball  ground  near  by,  and  wandering  by 
the  reservoir  excavation,  fell  into  the  water, 
and  was  drowned.  On  the  facts  stated,  it 
was  held  that  an  action  could  not  be  main- 
tained by  the  admmistrator  of  the  child 
against  the  city,  and  the  case  was  **dlschar^ 
ged."  Subsequently,  the  plaintiff  amended 
his  declaration  by  alleging  "that  the  place 
of  the  reservoir,  at  the  time  of  the  injury, 
was  an  unguarded  excavation,  pit  and  trap, 
near  to  the  public  street  and  the  residence 
of  a  large  number  of  people,  including  that 
of  the  plaintiff,  and  the  water  therein,  to- 
gether with  the  work  of  filling  the  excava- 
tion, was  calculated  to  and  did  allure  to  it 
young  children;  that  the  defendants  had 
knowledge  of  the  situation,  and  these  facta 
were  a  license  and  invitation  to  the  plaintiff's 
child  to  come  there;  and  that  neither  he 
nor  his  parents  being  in  fault  he  went  there, 
fell  into  the  pit  and  was  drowned."  Mr. 
Justice  Allen,  rendering  the  opinion  of  the 
court  said:  "If  the  facts  stated  in  tills  court 
were  proved,  they  would  not  establish  the 
defendant's  liability.  The  excavation  for  a 
reservoir  was  not  made  and  filled  with  water 
for  a  trap,  but  for  lawful  use  by  the  defend- 
ants on  their  own  land.  The  averment  of 
license  and  invitation  to  the  child  to  go  there 
is  one  of  argument  by  inference  from  the 
facts  stated,  and  the  facts  positively  averred 
do  not  warrant  and*  support  the  inference. 
The  fact  that  children  went  to  the  reservoir 
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pit  from  curiosity  or  for  pleasure,  without 
objection  of  the  defendants,  was  not  an  In- 
vitation or  license  to  go  there.  The  child 
was  not  upon  the  land  by  invitation,  nor  un- 
der circumstances  which  made  It  the  duty  of 
the  defendants  to  protect  him.  He  was  there 
tQ  gratify  his  curiosity,  or  for  mere  pleasure, 
and  the  defendants  owed  him  no  special  duty. 
It  was  not  a  case  of  setting  a  trap  for  the 
children,  nor  one  of  wantonly  and  knowingly 
leading  them  into  danger,  and  this  one  into 
destruction.  It  was  the  ordinary  use  of  a 
landowner,  managing,  within  the  bounds  of 
his  own  land,  his  own  property,  in  his  own 
way,  for  his  own  use  and  benefit;  and  though 
In  doing  this  he  might  find  occasion  to  con- 
struct reservoirs,  provide  fish  ponds,  plant  and 
cultivate  fruit  trees,  erect  and  maintain  use- 
ful structures.  Instruments,  machinery,  all  of 
which  are  alluring,  attractive,  and  dangerous 
to  children,  yet  It  could  not  be  claimed  that 
he  must  constantly  guard  these  things 
against  the  approach  of  persona  coming  with- 
out license  or  invitation,  or  suffer  In  dam- 
ages for  any  injury  they  might  receive.  The 
rule  that  the  owner  of  land  may  manage  it  in 
his  own  way,  for  his  own  benefit,  and  owes 
no  duty  to  those  who  come  upon  it  for  no 
business  purpose,  but  without  license,  express 
or  implied,  is  too  well  established  to  need 
further  comment,  or  to  warrant  a  departure 
from  It." 

In  Richards  v.  Connell,  4&  Neb.  467,  63  N. 
W.  915,  the  allegations  of  the  peuiion  were. 
In  substance,  that  the  defendants  had  for  a 
long  time  negligently  permitted  the  surface 
water  to  accumulate  on  certain  lots  which 
they  owned  and  were  In  possession  of,  there- 
by creating  a  deep  and  dangerous  pond,  and 
that  they  had  failed  and  neglected  to  fence 
such  lots,  or  to  erect  barriers  of  any  kind, 
to  prevent  children,  lawfully  In  the  vicinity 
thereof,  from  falling  Into  said  pond;  that 
the  lots  were  situated  In  the  vicinity  of  one 
of  the  public  schools  of  the  dty  of  Omaha, 
and  mat  the  pond  was  not  only  dangerous 
to  persons  passing  along  a  named  street 
adjacent  thereto,  but  was  in  a  public  and 
much-frequented  place,  and  was  attractive 
to  children  of  tender  age,  many  of  whom 
were  accustomed  to  play  about  and  upon  said 
water;  that  on  a  given  day  the  plaintiffs 
intestate,  a  boy  10  years  of  age,  yielding  to 
the  natural  impulse  of  childhood,  went  on 
said  pond,  upon  a  section  of  a  wooden  side- 
walk out  of  which  he  had  constructed  a 
raft,  and  while  floating  thereon  fell  into  the 
pond  and  was  drowned.  A  demurrer  to  t^e 
petition  was  sustained,  upon  the  ground  that 
it  failed  to  state  a  cause  of  action  against 
the  owners  of  the  land,  the  court  holding: 
"The  owner  of  a  vacant  lot  upon  which  is 
situated  a  pond  of  water  or  dangerous  excava- 
tion Is  not  required  to  fence  it,  or  otherwise 
Insure  the  safecy  of  strangers,  old  or  young, 
who  may  resort  to  said  premises,  not  by  in- 
vitation, e3i»re88  or  implied,  but  for  the  pur- 


pose of  amusement  or  from  motives  of  curios- 
ity." 

To  the  same  effect,  see  City  of  Omaha  v. 
Bowman  (Neb.)  72  N.  W.  316,  40  U  R.  A 
631,  where  a  boy  7  years  old  was  drowned  by 
falling  off  a  raft  floating  on  a  pond,  which 
had  been  made  by  the  city  in  constructing 
and  fllllng  up  a  certain  street 

So,  in  Peters  v.  Bowman,  115  Gal.  345,  47 
Pac.  113,  598,  it  was  held:  "The  owner  of  a 
vacant  lot  upon  which  a  pond  of  water  has 
accumulated,  by  reason  of  an  embaniunent 
erected  by  the  city  in  the  grading  of  the 
street,  preventing  the  flow  of  surface  water 
from  the  lot,  owes  no  duty  to  trespassers  to 
keep  the  water  from  accumulating  upon  the 
premises,  nor  to  keep  the  lot  guarded  agnlnst 
trespasses  by  children,  and  Is  not  liable  for 
the  death  of  a  child  from  drowning  while 
trespassing  in  the  lot."  In  that  case  a  boy 
11  years  old  was  drowned  by  falling  into 
the  pond  from  a  raft  thereon. 

In  Ratte  v.  Dawson,  50  Minn.  460,  52  N. 
W.  965,  ''where  a  child  of  tender  years  was 
taken  by  an  older  sister,  to  whose  care  it 
was  intrusted,  to  vacant  residence  lots  in  a 
city,  for  recreation  and  pleasure,  and  was 
accidentally  knocked  down  and  killed  by  the 
caving  In  of  an  embankment,  caused  by  ex- 
cavations for  sand,  and  which  had  been  left 
unfenced,  [It  was]  held  that  the  landowner 
was  not  liable  In  damages,  and  that  he  owed 
no  duty  to  persons  coming  upon  the  prem- 
ises, without  his  invitation,  to  protect  them 
from  danger  from  excavations  thereon."  The 
court  said:  "There  is  nothing  to  take  the 
case  out  of  the  general  rule  that  where  the 
owner  of  land,  in  the  exercise  of  his  lawful 
dominion  over  It,  makes  an  excavation  there- 
on, so  far  from  the  street  that  a  person  com- 
ing onto  the  land  without  his  invitation,  and 
falling  into  it,  would  be  a  trespasser  before 
reaching  It,  such  owner  is  not  liable  to  an 
action  for  the  Injury  sustained.  •  •  • 
The  maxim,  'Sic  utere  tuo,'  etc.,  has  no  ap- 
plication to  such  a  case.  It  refers  to  acts 
the  effects  of  which  extend  beyond  the  limits 
of  the  property,  and  to  neighbors  who  do 
not  interfere  with  it  or  enter  upon  it  If  the 
rule  were  otherwise,  a  landowner  could  not 
sink  a  well  or  dig  a  ditch  or  (^)en  a  stone 
quarry  on  his  own  land,  except  at  the  risk  of 
being  made  liable  tor  consequential  damages, 
which  would  unreasonably  restrict  its  en- 
joyment'* 

It  was  held  in  Grindley  v.  McKechnie,  163 
Mass.  494,  40  N.  B.  764,  that  "an  owner  who 
digs  a  deep  hole  on  his  unfenced  land  about 
twenty-five  feet  from  the  street  which  fills 
with  water,  and  is  concealed  by  boards  and 
shavings  fioatlng  on  the  surface.  Is  not  liable 
in  damages  for  the  death  of  a  child  five  years 
old,  who,  without  the  consent  of  the  owner, 
goes  on  the  land,  and  is  drowned  In  the 
hole." 

Among  the  cases  relied  on  by  defendant  in 
error  is  that  of  Ferguson  v.  Railway  Co.*  75 
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Ga.  687  (Id.»  77  Ga.  102),  wherein  this  court 
held:  "Where  a  railroad  company  leaves  a 
dangerous  machine,  such  as  a  turntable,  un« 
fastened  in  a  city,  on  a  lot  which  is  not  se- 
curely inclosed,  and  where  people  and  chil- 
dren are  wont  to  visit  it  and  pass  through 
it,  this  is  negligence  on  the  part  of  such  com- 
pany; and  where  an  infant  of  ten  or  twelve 
years  of  age  resorted  to  the  turntable,  and 
in  riding  upon  it  was  dangerously  and  seri- 
ously injured,  the  railroad  company  is  lia- 
ble for  damages  for  such  injuries  to  the  in- 
fant" The  rule  of  the  so-called  '^turntable 
cases''  has  been  adopted  by  many  of  the 
courts,  by  others  it  has  been  severely  crit- 
icised, and  by  some  wholly  repudiated. 
Some  of  the  courts  which  have  recognized 
the  rule  have  limited  its  operation  strictly  to 
turntables  and  other  dangerous  and  attract* 
ive  machinery.  It  has  been  repudiated  by 
the  courts  of  last  resort  in  New  Hampshire, 
Tennessee,  Massachusetts,  New  York,  and- 
New  Jersey.  See  BYost  v.  Railroad  Co.,  64 
N.  H.  220,  9  Atl.  790,  10  Am.  St  Rep.  396; 
Bates  V.  Railway  Co.,  90  Tenn.  86,  15  S.  W. 
1069,  25  Am.  St  Rep.  665;  Daniels  v.  Railroad 
Oo..  154  Mass.  849,  28  N.  E.  283,  13  L.  R.  A« 
248;  Walsh  v.  Railroad  Co.,  145  N.  Y.  801, 
39  N.  E.  1068,  27  L.  R.  A.  724;  Railroad  Co.  v. 
Reich  (N.  J.  Err.  &  App.)  40  Aa  682,  41  L. 
R.  A.  831.  Liability  was  also  denied  hi  Rail- 
road Co.  V.  Bell,  81  m.  76.  25  Am.  Rep.  269, 
on  account  of  "the  isolated  position"  of  the 
turntable  in  question.  The  rule  was  recog- 
nized in  KeflTe  v.  Railway  Co.,  21  Minn.  207, 
18  Am.  Rep.  898,  wherein  Mr.  Justice  Young 
pronounced  perhaps  the  ablest  opinion  ever 
delivered  in  support  of  the  doctrine.  The 
same  court,  however,  in  Twist  v.  Railroad 
Co.,  89  Minn.  164,  89  N.  W.  402,  12  Am.  St. 
Rep.  626,  clearly  intimated  that  the  doc- 
trine of  'the  turntable  cases"  ought  not  to 
be  extended;  and  in  Stendal  v.  Boyd,  67 
Minn.  279,  69  N.  W.  899,  said:  "We  did  not 
mean  by  [what  was  said  in  Twist  v.  Rail- 
road Co.]  that  we  would  not  apply  the  doctrine 
to  any  but  turntable  cases,  but  merely  that 
we  would  not  extend  the  doctrine  to  cases 
which,  upon  their  facts,  did  not  come  strictly 
and  fully  within  the  principle  upon  which 
those  cases  rest  We  would  not  extend  it  to 
an  ordinary  case  of  a  landowner  merely  al- 
lowing a  pool  of  water  or  pond  to  stand  on  a 
vacant  lot.  To  bring  a  case  of  such  a  pond 
within  the  principle  of  these  cases,  it  would 
have  to  be  exceptional  and  peculiar  in  its 
circumstances."  And  in  Ratte  v.  Dawson 
and  Dehanitz  v.  City  of  St  Paul  (Minn.)  76 
N.  W.  48,  and  in  Haesley  v.  Railroad  Co.,  46 
Minn.  233,  48  N.  W.  1023,  24  Am.  St  Rep. 
220,  the  principle  was  considerably  limited 
in  its  application.  In  the  last-mentioned  case 
the  court  held:  "A  railway  company,  main- 
taining what  is  Icnown  as  a  'gravity*  yard  or 
side  traclc,  has  undoubtedly  performed  its 
duty  as  to  a  trespassing  child  of  tender 
years,  strictly  not  sui  Juris,  when  it  secure- 


ly fastens,  by  means  of  the  ordinary  appli- 
ance or  brake,  such  cars  as  it  may  have  occa- 
sion to  place  upon  the  grade  of  its  track." 
In  Koons  v.  Railroad  Co.,  65  Ma  592,  the 
doctrine  of  'the  turntable  cases"  was  fol- 
lowed, but  it  was  limited,  as  has  been  seen, 
in  Overholt  v.  Vieths,  supra;  and  again  In 
Barney  v.  Raih-oad  Co.,  126  Mo.  372,  28  S.  W. 
1069,  26  L.  R.  A.  847,  where  the  court  held: 
"Railroad  cars  and  similar  machinery  are  not 
'dangerous  machines,'  within  the  meaning  of 
the  rule  declaring  turntables  to  be  such;'* 
and  also  in  Witte  v.  Sttfel,  126  Mo.  296,  28 
S.  W.  891,  where  it  was  held:  "The  owner  of 
a  building  in  process  of  construction  in  a 
city  is  not  liable  for  injuries  to  a  child  play- 
ing thereat  without  his  knowledge,  and  with- 
out any  inducement  or  invitation.  Implied 
or  otherwise,  on  his  part  to  the  child  to  go 
upon  the  premises."  In  Railway  Co.  v.  Fitz- 
simmons,  22  Kan.  686,  81  Am.  Rep.  208,  and 
Railway  Co.  v.  Dunden,  87  Kan.  1,  14  Pac. 
501,  th«  doctrine  of  "the  turntable  cases"  is 
recognized;  but  in  Railroad  Co.  v.  Bockoven, 
53  Kan.  279,  36  Pac.  322,  where  it  appeared 
that  a  child  was  Idlled  by  falling  oflT  a  de- 
fective gate  of  a  railroad  company,  opon 
which  it  was  swinging,  the  court  said:  "We 
are  not  willing  to  extend  the  rule  declared 
by  this  court  in  the  Fitzsimmons  and  Dunden 
Cases.  In  some  of  the  courts  the* rule  in 
those  cases  has  been  questioned,  and  In  oth- 
ers denied."  In  Bvanslch  v.  Railway  Co., 
57  Tex.  126,  and  other  cases  decided  by  the 
supreme  court  of  that  state,  the  turntable 
rule  has  been  followed;  but  in  Railroad  Oo. 
V.  Dobbins  (Tex.  Civ.  App.)  40  S.  W.  861, 
affirmed  by  the  supreme  court  of  Texas  (41 
S.  W.  62),  the  rule  is  sharply  criticised,  the 
latter  court  holding:  "The  common  law  does 
not  impose  upon  the  owner  of  property  the 
duty  to  use  care  to  keep  his  premises  in  such 
condition  that  a  child  of  tender  years  going 
thereon  may  not  be  injured.  ♦  ♦  ♦  A 
railroad  company  which  constructs  a  plat- 
form for  the  reception  of  freight  and  pas- 
sengers, and  a  path  of  plank  leading  thereto, 
would  not  be  liable  to  any  one  who  fell  from 
the  path  into  an  excavation,  who  was  not 
going  to  or  from  the  platform  on  business 
connected  with  the  company."  There  It  ap- 
peared that  plaintiff's  child,  less  than  three 
years  old,  fell  into  such  excavation,  and  was 
was  recognized  also  in  Barrett  v.  Southern 
Pac.  O)..  91  Cal.  296,  27  Pac.  666,  25  Am.  St. 
Rep.  186;  but  as  we  have  seen,  in  Peters 
V.  Bowman,  supra,  the  rule  was  not  extended 
to  a  case  where  a  child  trespassing  upon  an 
unguarded  lot  fell  into  a  pond  thereon  ai^d 
was  drowned.  The  rule  was  also  recognized 
in  Railroad  Co.  v.  Bailey,  11  Neb.  332,  9  N. 
W.  50;  but,  as  we  have  already  seen,  in 
Richards  v.  Connell.  45  Neb.  467,  68  N.  W. 
915,  it  was  not  applied  where  the  child  of 
the  plaintiff  was  trespassing  upon  the  lot  of 
the  defendant,  and  was  drowned  by  falling 
from  a  raft  on  a  pond  thereon.    Adopting: 
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what  we  believe  to  be  the  wise  course  of 
these  courts  In  limiting  the  doctrine  of  "the 
turntable  cases,"  we  hold  that  the  case  of 
Ferguson  y.  Railway  Co.,  supra.  Is  not  au* 
thorlty  which  Is  applicable  to  the  facts  of 
the  case  under  consideration.  Our  condu* 
sion  Is  that  the  evidence  In  this  case  does 
not  disclose  the  breach  of  any  duty  lawfully 
due  from  the  defendant  railway  company  to 
the  deceased  child,  and  consequently  did  not 
warrant  a  finding  that  his  death  was  occa* 
sioned  by  Its  negligence.  Irrespectlye,  there- 
fore, of  other  questions  presented,  the  ver- 
dict In  favor  of  the  child's  father  was  with- 
out evidence  to  support  It  and  the  trial  court 
erred  In  not  setting  it  aside. 

As  supporting  the  rule  that  the  owner  or 
occupier  of  land  owes  no  duty  of  Immunities 
to  trespassing  children,  see  the  following 
cases  and  authorities  therein  cited:  Rail- 
road Go.  V.  Henigh,  23  Kan.  847,  88  Am.  Rep. 
167;  Green  v.  Linton  (City  Ct  Rrook.)  27 
N.  Y.  Supp.  891;  Powers  v.  Greem  (Sup.)  48 
N.  Y.  Supp.  21;  Newdoll  v.  Young,  80  Hun, 
864,  30  N.  Y.  Supp.  84;  McAlpln  v.  Powell, 
70  N.  Y.  126,  26  Am.  Rep.  666;  Sterger  v. 
Van  Slcklen,  132  N.  Y.  499,  80  N.  SL  987,  16 
U  R.  A.  640;  Murphy  v.  City  of  Brooklyn 
<N.  Y.  App.)  23  N.  B.  887;  Severy  v.  Nlcker- 
son,  120  Mass.  306,  21  Am.  Rep.  614;  Me- 
Eachern  v.  Railroad  O).,  160  Mass.  616,  23 
N.  £.  231;  McGulness  v.  Butler,  169  Mass. 
233,  34  N.  E.  269;  Gay  v.  Railway  Co.,  169 
Mass.  238,  34  N.  E.  186,  21  L.  R  A  448; 
Holbrook  v.  Aldrich,  168  Mass.  16,  46  N.  B. 
116,  36  L.  R  A  493;  Galligan  v.  Manufac- 
turing Co.  (Mass.)  10  N.  E.  171;  Breckenridge 
V.  Bennett  (Com.  PI.)  7  Kulp,  95;  Rodgers 
V.  Lees,  140  Pa.  476,  21  AU.  399,  12  L.  R.  A 
216;  Bridge  CJo.  v.  Jackson.  114  Pa.  321,  6 
AtL  128;  Talty  v.  City  of  Atlantic,  92  Iowa, 
135.  60  N.  W.  616;  Rlt«  v.  City  of  Wheeling 
(W.  Va.)  31  S.  B.  993,  43  L.  R  A.  148;  Fred- 
ericks v.  Railroad  Co.,  46  La.  Ann.  1180,  16 
South.  413:  O'Connor  v.  Railroad  Co.,  44  La. 
Ann.  339,  10  South.  678;  Railway  Co.  v.  Cun- 
ningham, 7  Tex.  Civ.  App.  66.  26  8.  W.  474; 
OH  Co.  V.  Morton,  70  Tex.  .400,  7  S.  W.  766; 
Railway  Co.  v.  Edwards  (Tex.  Sup.)  36  S.  W. 
430,  32  L.  R.  A.  825;  Slay  ton  v.  Railroad  Co., 
40  Neb.  840,  60  N.  W.  610;  Vauderbeck  v. 
Hendry,  34  N.  J.  Law,  467;  Phillips  v.  Libra- 
ry Co.  (X.  J.  Err.  ^fc  App.)  27  Atl.  478;  Pltz- 
patrick  V.  Manufacturing  Co.  (N.  J.  Sup.)  39 
AtL  676;  Benson  v.  Traction  Ck>.,  77  Md. 
536,  26  AtL  973,  39  Am.  St  Rep.  436;  Kay- 
ser  V.  Undell  (Minn.)  76  N.  W.  1088;  De- 
banitz  V.  City  of  St  Paul  (Minn.)  76  N.  W. 
48;  Bnch  v.  Manufacturing  Co.  (N.  H.)  44 
AtL  809;  Robinson  v.  Railway  Co.,  7  Utah, 
493,  27  Pac.  689,  13  Ij.  R  A.  765;  Oharle- 
bois  V.  Railroad  Co.,  91  Mich..  69.  51  N.  W. 
812;  Moran  v.  Palace-Car  Co.  (Mo.  Sup.)  36  S. 
W.  «59,  33  U  R.  A.  755;  Clark  v.  City  of  Rich- 
mond. 83  Va.  355,  6  S.  B.  369,  6  Am.  St  Rep. 
281;  City  of  Indianapolis  v.  Emmelman,  108 
Ind  530,  9  N.  E.  155.  Judgment  revised. 
All  the  Justices  concurring. 
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(Supreme  0)urt  of  Oeorgia.    Jane  1^,  1901.) 

CONSTITUTIONAL  LAW— STATE  BONDS— PAY- 
MENT—RAILROADS OWNED  BY  STATE— SALa 
—  REPEAL  BY  IMPLICATION  —  STATE  WAR- 
RANTS—SCHOOL FUND— MANDAMUS  AGAINST 
PUBLIC  OFFICER. 

1.  Under  the  provisions  of  paragraph  1,  {  lb, 
art  7,  of  the  present  constltation  of  this  state 
(av.  Ck>de,  S  6900),  which  declares  that  "the 

f proceeds  of  the  sale  of  the  Western  and  At- 
antic,  Macon  and  Brunswiclc,  or  other  rail- 
roads held  hy  the  state,  and  anj  other  proper- 
ty owned  by  the  state,  whenever  the  general 
assembly  may  authorise  the  sale  of  the  whole 
or  any  part  thereof,  shall  be  applied  to  the 
payment  of  the  bonded  debt  of  the  state,  and 
shall  not  be  used  for  any  other  purpose  what- 
ever, so  long  as  the  state  has  any  existing 
bonded  debt,"  no  part  of  the  fond  derived  from 
the  sources  therein  mentioned  can  be  lawfully 
laid  out,  paid  out,  or  expended  In  the  payment 
of  any  obligation  or  demand  due  by  the  state, 
other  than  the  bonded  debt  of  the  state,  or 
some  portion  thereof;  and  this  is  true  whether 
such  osspositlon  of  the  fund  permanently  dis- 
poses of  the  same,  or  merely  applies  it  to  some 
ether  obligation  or  demand  temporarily,  and 
until  the  taxes  levied  for  the  purpose  of  pay- 
ing such  other  obligation  oir  demand  can  be 
collected. 

2.  The  phrase  "other  railroads  held  by  the 
state,"  in  the  paragraph  of  the  constitution 
quoted  in  the  preceding  note,  was  intended  to 
embrace  all  railroads  constructed  under  *'state 
aid"  charters  granted  prior  to  the  adoption  of 
the  present  constitution,  of  which  the  state 
might  at  any  time  become  the  actual  owner  by 
reason  of  the  seizure  and  sale  of  such  railroads 
in  consequence  of  default  on  the  part  of  the 
companies  constructing  the  same  in  paying  the 
Interest  upon  bonds  indorsed  by  the  stat(>. 

8.  An  act  of  the  general  assembly  will  never 
be  so  construed  as  to  make  it  violative  of  the 
constitution,  unless  it  is  plain  and  manifest 
from  the  terms  of  the  act  that  a  construction 
having  that  effect  was  intended  by  the  general 
assembly  J  and  when  an  act  is  capable  of  two 
constructions,  one  making  it  violative  of  the 
constitution,  and  the  other  making  it  consonant 
therewith,  the  latter  construction  must  be 
adopted. 

4.  While  repeals  by  implication  are  not  fa- 
vored, when  an  act  must  be  construed  either 
as  violative  of  the  constitution,  or  as  having 
the  effect  of  repealing  a  former  act  by  implica- 
tion, the.  latter  construction  will  always  be 
adopted. 

5.  A  warrant  drawn  bv  the  governor  upon 
the  state  treasurer,  directing  the  latter  to  place 
the  amount  of  such  warrant  *'to  the  account 
of  the  school  fund,"  is  payable  out  of  that 
fund,  as  derived  from  the  sources  authorized 
by  the  constitution  and  the  law;  and  it  is  not 
only  the  right,  but  the  duty,  of  the  state  treas- 
urer to  so  construe  such  a  warrant. 

6.  The  state  treasurer  has  no  authority  to 
pay  out  any  money  from  the  state  treasury 
until  there  has  been  "an  appropriation  made 
by  law,"  and  then  only  upon  a  warrant  drawn 
by  the  governor,  specifying  "on  what  appropria- 
tion or  fund"  it  is  drawn,  except  "for  sums 
due  to  the  members  and  officers  of"  the  two 
houses  of  the  general  assembly,  which  may  be 
paid  on  the  draft  of  the  presiding  officers  of  the 
respective  bouses. 

7.  Biven  if  an  officer  of  the  executive  depart^ 
ment  of  the  state  and  the  securities  on  his  of- 
ficial bond  will  be  protected  from  liability  when 
he  acts  on  the  opinion  of  the  attorney  general, 
still  such  an  officer  will  not  be  compelled  hy 
mandamus  to  do  an  act  which  would  be  a  vio- 
lation of  the  constitution,  notwithstanding  the 
attorney  general  is  of  opinion  that  such  an  act 
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would  not  be  a  yiolation  of  that  instrament, 
and  haa  ao  advlaed  the  oflacer  upoB  his  own 
application. 

8.  Whether  the  atate  treaaurer  is  ■nch  a  mln- 
iaterial  officer  aa  would  not  be  permitted  to 
bring  in  question  the  constitutionality  of  an 
act  of  the  general  assembly,  or  is  such  a  sub- 
ordinate officer  of  the  ezecutiye  department  of 
the  state  as  that  he  will  not  be  heard  to  quea- 
tion  the  authority  of  the  governor  to  draw  a 
warrant  upon  the  treasury,  are  questions  which, 
in  view  of  the  rulings  made  in  the  foregoing 
notes,  are  not  involved  in  the  present  case. 

9.  A  mandamus  absolute  should  not  be  grant- 
ed against  a  public  officer,  compelling. him  to 
do  an  act,  when  on  the  hearing  of  the  appli- 
cation for  mandamus  it  is  an  undisputed  fact 
that  such  officer  has  never  refused  to  perform 
the  act,  and  in  his  answer  avers  his  willing- 
ness to  perform  it 

(Syllabus  by  the  Court.) 

1.  The  constitutional  provision  embodied  in 
section  5900  of  the  Civil  Code,  touching  the 
application  of  the  proceeds  of  the  sale  of  pub- 
lic property  to  the  payment  of  the  bonded  debt 
of  the  state,  is  not  prospective,  and  applies 
only  to  such  railroads  and  other  public  proper- 
ty as  the  state  owned  at  the  time  of  the  adop- 
tion of  the  constitution.  It  follows  that  as  the 
state  did  not  own,  possess,  or  hold  the  North- 
eastern Railroad  at  that  time,  the  $200,000 
realized  from  the  sale  of  that  property  does 
not  constitute  any  part  of  the  public  fund  in- 
tended by  the  constitution  to  be  applied  exclu- 
sively to  the  payment  of  the  bonded  debt. 

2.  When  a  warrant  upon  a  fund  in  the  treas- 
ury has  been  duly  drawn  by  the  governor  and 
approved  by  the  comptroller  general,  even  if 
the  treasurer  has  a  right  to  question  the  con- 
stitutionality of  the  executive  act  in  so  doing, 
and  to  set  up  that  the  fund  on  which  the  war- 
rant was  drawn  cannot,  for  the  reasons  men- 
tioned, be  applied  to  the  warrant,  the  burden 
is  on  him  to  identify  the  specific  fund  in  the 
treasury  which  he  claims  to  be  the  proceeds 
of  the  sale  of  public  property  set  apart  from 
the  general  fund  for  the  payment  of  the  bond- 
ed debt. 

(Per  Lewis,  J.,  dissenting.) 

Error  from  superior  court,  Fulton  county; 
John  S.  Candler,  Judge. 

Application  by  A.  D.  Candler,  as  governor, 
for  a  writ  of  mandamus  directed  to  R.  E. 
Park,  treasurer.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

Washington  Dessan,  Du  Pont  Querry,  and 
Orvllle  A.  Park,  for  plaintiff  in  error.  J.  M. 
Terrell,  Atty.  Gen.,  for  defendant  In  error. 

OOBB.  J.  The  constitution  of  this  state 
declares:  **The  proceeds  of  the  sale  of  the 
Western  and  Atlantic.  Macon  and  Bruns- 
wick, or  other  railroads  held  by  the  state, 
and  any  other  property  owned  by  the  state, 
whenever  the  general  assembly  may  author- 
ize the  sale  of  the  whole  or  any  part  thereof, 
shall  be  applied  to  the  payment  of  the  land- 
ed debt  of  the  state,  and  shall  not  be  used 
for  any  other  purpose  whatever,  so  long  as 
the  state  has  any  existing  bonded  debt" 
Paragraph  1,  §  13,  art  7;  Civ.  Code,  S  6900. 
The  fund  in  the  state  treasury  derived  from 
the  sources  Indicated  in  the  paragraph  of 
the  constitution  above  quoted  has  been  term- 
ed the  "public  property  fund,"  and,  for  con- 
venience, that  expression  will  be  used  to  in- 


dicate such  fund.  The  controlling  question 
in  the  present  case  is  whether,  at  a  time 
when  none  of  the  public  property  fund  is 
needed  to  pay  any  part  of  the  public  debt 
(that  iB,  the  bonded  debt  of  the  state),  such 
fund  can  be  applied  to  the  payment  of  other 
obligationa  and  demands  due  by  the  state, 
for  the  payment  of  which  provision  has  been 
made  by  the  levy  of  a  tax,  which  has  not 
been  collected,  but  which,  when  collected, 
can  be  used  to  replace  that  part  of  the  public 
property  fund  thus  applied;  the  exact  ques- 
tion in  the  present  case  being  whether  the 
public  property  fund  can  be  lawfully  applied 
temporarily  to  the  payment  of  the  amounts 
due  the  school  authorities  of  the  different 
cities  and  counties  of  the  state  for  the  pro 
rata  due  each  from  the  sums  to  be  collected 
by  a  tax  already  levied  for  school  purposes. 
In  other  words,  will  the  requirements  of  the 
constitution  be  infringed  by  temporarily  con- 
verting the  public  property  fund  into  the 
school  fund,  and  then,  when  the  school  fund 
is  collected,  converting  that  into  the  public 
property  fund?  To  determine  this  question, 
it  is  necessary  to  ascertain  what  is  meant 
In  the  constitution  by  the  word  "used."  The 
word  "use"  has  been  variously  defined,  as: 
"To  employ  for  the  accomplishment  of  a 
purpose;  turn  to  account;  make  use  of;  to 
treat."  Stand.  Diet  **To  make  use  of;  to 
convert  to  one's  service;  to  avail  one's  self 
of;  to  employ;  to  put  to  a  purpose."  Webst 
Int  Diet  **To  employ  for  the  attainment 
of  some  purpose  or  end;  to  avail  one's  self 
of;  to  make  use  of;  as,  to  use  a  plow;  to 
use  a  book."  Cent  Diet  Whether  the  word 
"use,"  as  employed  in  the  constitution, 
should  be  so  construed  as  to  provide  that  the 
public  property  fund  should  be  kept  separate 
and  distinct  from  all  other  funds,  and  should 
lie  idle  in  the  treasury,  and  not  be  loaned 
out,  aa  is  distinctly  declared  may  be  done 
with  the  sinking  fund  provided  for  in  para- 
graph 1,  §  14,  art  7,  of  the  constitution  (Civ. 
Code,  S  5001),  It  is  certain  that  the  constita- 
tion  means  that  this  fund  shall  not  be  ap- 
plied to  the  payment  and  discharge  of  any 
other  obligation  than  the  public  debt  of  the 
state.  Whatever  else  the  word  "use"  may 
mean  in  the  provision  of  the  constitution 
above  quoted,  it  certainly  means  that  the 
public  property  fimd  shall  not  be  laid  out, 
paid  out,  or  expended  In  the  discharge  of  any 
other  claim  for  which  the  state  is  liable. 
The  public  property  fund  is  set  apart  by  the 
constitution  for  a  particular  purpose,  and  it 
is  distinctly  declared  that  it  must  be  ap- 
plied to  no  other,  and  that  purpose  is  the  dis- 
charge of  the  public  debt  of  the  state.  When 
the  time  arrives  for  the  public  debt  or  any 
part  thereof,  to  be  discharged,  this  fund 
must  be  Intact  bo  that  it  may  be  used  for 
that  purpose.  That  the  setting  apart  of  this 
fund  for  a  number  of  years,  when  it  is  not 
needed  to  discnarge  the  public  debt  and  dur- 
ing a  time  when  other  demands  due  by  the 
state  must  be  discharged  by  taxation,  whlclr 
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demands  could  be  temporarily  met  by  the  use 
of  the  public  property  fund,  is  an  unwise 
policy  and  bad  financiering,  Is  an  argument 
which  cannot  be  considered.  In  the  face  of 
a  plain  and  unambiguous  proTlsion  In  the 
constitution  declaring  that  the  fund  can  be 
used  only  In  a  given  way.  While  there  was 
a  difference  of  opinion  among  the  framers 
of  the  constitution  as  to  whether  it  was  wise 
or  unwise  to  have  this  fund  separated  and 
set  apart  in  the  treasury  for  a  given  purpose 
during  a  term  of  years  when  it  was  not  need- 
ed for  that  purpose,  there  was,  as  appears 
from  the  debates  in  the  convention,  no  dif- 
ference of  opinion  as  to  what  the  provision 
really  meant;  and  the  construction  which 
we  have  placed  upon  the  provision  is  that 
which  seems  to  have  been  placed  upon  it  by 
the  members  of  the  convention, — ^both  those 
who  opposed  as  well  as  those  who  advocated 
its  adoption.  See  Small,  Debates  Const. 
Conv.  p.  310  et  seq.  We  have  not  under- 
taken to  determine  whether  any  portion  of 
the  public  property  fund  can  be  lawfully  ap- 
plied to  the  payment  of  interest  on  the  pub- 
lic debt,  or  whether  the  fund  must  be  ap- 
propriated only  in  payment  of  the  principal. 
Neither  have  we  undertaken  to  decide  wheth- 
er the  public  property  fund  can,  with  other 
funds  In  the  treasury,  be  deposited  in  the 
state  depositories,  for  the  simple  reason  that 
these  questions  are  not  involved  in  the  pres- 
ent case,  and  anything  said  could  not  take 
the  form  of  an  authoritative  ruling,  would 
not  bind  any  member  of  this  court  should 
such  questions  hereafter  arise,  and  might 
have  the  effect  of  misleading  those  upon 
whom  may  devolve  the  duty  of  determining 
those  questions.  As  to  the  question  actually 
before  us,  we  are  clear  that  the  use  of  the 
public  property  fund  in  the  discharge  of  any 
obligation  or  demand  due  by  the  state,  other 
than  In  the  discharge  of  the  public  debt  or 
some  portion  thereof,  would  be  a  violation 
of  the  constitution;  and  this  is  true  whether 
the  fund,  or  such  portion  thereof  as  Is  so 
used,  is  or  can  be  replaced  by  funds  arising 
by  taxation  and  in  the  treasury  before  the 
public  property  fund  is  needed  for  any  pur- 
pose for  which  it  may  be  lawfully  used  under 
the  constitution. 

2.  Are  the  proceeds  arising  from  the  sale 
of  the  Northeastern  Railroad,  now  in  the 
treasury,  a  part  of  the  public  property  fund, 
80  as  to  make  them  subject  to  the  provisions 
of  the  paragraph  of  the  constitution  above 
quoted?  The  Northeastern  Railroad  Com- 
pany was  incorporated  October  27,  1870. 
Acts  1870,  p.  344.  It  was  provided  in  Its 
charter  that,  under  certain  conditions,  the 
state  would  place  its  indorsement  upon  the 
bonds  of  the  company  for  a  given  amount 
per  mile  of  constructed  railroad.  This  in- 
dorsement was  placed  upon  the  bonds  of  the 
company  by  the  governor  in  187&  The  com- 
pany having  made  default  In  the  payment  of 
Interest  on  the  bonds,  the  road  was  seized 
by  the  governor,  under  the  authority  given 


in  the  charter  of  the  company,  and  was  ex- 
posed to  sale  and  piu'chased  by  the  state 
In  1895.  The  road  was  afterwards  sold  un- 
der authority  of  an  act  of  the  general  assem- 
bly, and  there  is  now  in  the  treasury  of 
the  state  |200,000  derived  from  the  proceeds 
of  this  sale,  being  a  part  of  the  purchase 
money  due  thereunder.  Bonds  of  the  state 
equal  in  amount  to  the  bonds  of  the  company 
which  had  been  indorsed  by  the  governor 
have  been,  under  authority  of  the  general  as- 
sembly, issued  to  take  up  the  indorsed  bonds 
of  the  company,  and  the  bonds  so  issued  are 
now  a  part  of  the  recognized  public  debt  of 
the  state.  Title  to  the  Northeastern  Railroad 
having  been  acquired  by  the  state  long  after 
the  constitution  went  into  effect,  the  ques- 
tion arises  whether  this  railroad  was  at  the 
time  It  was  sold  a  railroad  "held"  by  the 
state,  within  the  meaning  of  the  constitu- 
tion. At  the  time  of  the  adoption  of  the 
constitution  the  state  was  absolute  owner  of 
the  Western  &  Atlantic  and  the  Macon  & 
Brunswick  Railroads,  and  therefore  the  con- 
vention had  a  right  to  declare  what  disposi- 
tion should  be  made  of  the  proceeds  of  the 
sale  of  these  two  railroads.  It  is  a  well- 
known  historical  fact  that  the  state  con- 
structed the  Western  &  Atlantic  Railroad, 
and  in  this  way  became  the  owner  of  that 
road.  The  ownership  of  the  Macon  &  Bruns- 
wick Railroad  grew  out  of  the  fact  that  the 
state  had,  under  authority  of  the  acts  of 
December  3,  1866,  and  October  27,  1870, 
placed  its  indorsement  upon  the  bonds  of  the 
company.  See  Acts  1866,  p.  127;  Acts  1870, 
p.  336.  It  was  provided  by  the  act  of  1866 
that  the  Indorsement  of  the  state  vested  the 
absolute  title  in  it  until  the  bonds  were 
paid,  to  all  property  of  every  kind  which 
might  be  purchased  with  the  proceeds  of 
those  bonds.  It  was  further  provided  by  the 
act  that,  in  case  of  default  by  the  company 
in  the  payment  of  the  principal  or  interest 
of  the  bonded  indebtedness  when  the  same 
became  due,  the  state  should  seize  the  prop- 
erty of  the  railroad  company,  apply  its  earn- 
ings to  the  bonded  debt,  and  sell  the  property 
so  seized  at  such  time  as  the  governor  might 
deem  proper.  The  state  subsequently  be- 
came, under  the  provisions  of  this  act,  the 
owner  of  the  railroad,  and  held  title  to  the 
same  at  the  time  the  constitution  was  fram- 
ed. 

In  declaring  that  a  similar  disposition 
should  be  made  of  railroads  held  by  the 
state,  other  than  the  two  specifically  men- 
tioned in  the  provision  of  the  constitution 
above  quoted,  it  was  evidently  contemplat- 
ed that  the  other  railroads  referred  to,  in 
order  to  be  suoject  to  this  provision  of  the 
constitution,  should,  when  sold,  be  held  by 
the  state  in  the  same  manner  in  which  the 
two  railroads  named  were  held;  that  is,  as 
absolute  owner.  Were  th^e  any  other  rail- 
roads held  by  the  state  as  absolute  owner  at 
the  time  the  constitution  was  adopted?  If 
this  question  is  to  be  answered  by  lookin^r 
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alone  to  the  present  record,  the  answer  wonid 
be  "No.*'  If  the  question  Is  to  be  answer- 
ed in  the  light  of  the  public  history  of  the 
state,  independently  of  the  present  record, 
the  answer  would  still  be  "No."  Neither  at 
the  time  the  constitution  was  promulgated 
by  the  conyentlon,  nor  at  the  time  it  was 
ratified  by  the  people,  did  the  state  hold,  as 
owner  thereof,  any  other  railroad  than  those 
named  in  the  constitutional  provision.  It  is 
true  that  at  the  time  the  convention  was  in 
session  the  governor  of  the  state,  in  his 
official  capacity,  was  in  possession  of  the 
North  &  South  Railroad,  but  the  state  did 
not  at  this  time  own  this  railroad.  The  pos- 
session of  the  governor  was  due  to  the  fact 
that  the  indorsement  of  the  state  had  been 
placed  upon  the  bonds  of  the  company,  de- 
fault had  been  made  in  the  payment  of  In- 
terest thereon,  the  road  had  been  seized  by 
the  governor,  and  was  in  his  possession  for 
the  benefit  of  the  bondholders,  and  for  the 
protection  of  the  state,  as  indorser  of  the 
bonds.  See  House  Journal  1878,  pp.  30,  31. 
This  road  was  sold  by  the  governor,  under 
the  power  given  in  the  charter  of  the  com- 
pany, on  the  first  Tuesday  in  September, 
1877,— a  few  days  after  the  convention  ad- 
journed. The  purchasers  at  this  sale  having 
failed  to  comply  with  their  bid,  the  govern- 
or negotiated  a  private  sale  of  the  railroad, 
which  seems  to  have  been  authorized  by  the 
charter  of  the  company,  with  other  persons, 
for  the  amount  bid  at  the  sale.  This  private 
sale  appears  to  have  been  made  as  of  the 
date  January  1,  1878;  the  purchase  money  to 
be  paid  on  January  1,  1884.  In  the  absence 
of  evidence  to  the  contrary,  it  possibly  may 
be  presumed  that  the  amount  for  which  this 
road  was  sold  ($40,500)  was  collected  and  ap- 
plied  to  the  payment  of  the  bonds  of  the 
company,  as  was  contemplated  by  the  char- 
ter of  the  company.  See  Acts  1870,  p.  350 
(13);  Acts  186S,  p.  144.  That  the  amount 
was  collected  and  paid  Into  the  state  treas- 
ury before  the  same  was  due,  appears  from 
the  treasurer's  report  of  1881,  published,  as 
required  by  law,  with  the  acts  of  the  gener- 
al assembly.  See  Appendix  to  Acts  1880-^1. 
Whether  it  has  ever  been  paid  out,  does  not 
appear.  It  might  have  been  lawfully  paid 
out  on  the  bonds  of  the  railroad  company, 
and  to  this  extent  have  reduced  the  amount 
of  the  state's  liability  on  account  of  the  in- 
dorsement of  its  bonds.  If  it  was  not,  and 
the  state  has  Issued  its  bonds  for  the  full 
amount  due  on  the  bonds  of  the  railroad 
company,  and  these  bonds  are  still  outstand- 
ing, the  proceeds  of  the  sale  of  this  road  in 
the  treasury  are  a  part  of  the  public  prop- 
erty fimd,  and  subject  to  the  provisions  of 
the  constitution  in  relation  to  that  fund. 

From  the  journal  of  the  constitutional  con- 
vention, it  seems  that  some  of  the  members 
were  of  opinion  that  the  state  did  own  the 
North  &  South  Railroad.  Mr.  Tharpe  intro- 
duced a  resolution  providing  for  the  appoint- 
ment of  a  committee  to  inquire  into  the  pro- 


priety of  selling  ttie  Western  ft  Atlantic, 
Macon  ft  Brunswick,  and  North  ft  South 
Railroads.  See  Journal  Const  Gonv.  1877,  p. 
68;  Small,  Debates,  p.  47.  This  committee 
was  appointed  to  inquire  into  the  propriety 
of  selling  all  the  railroads  belonging  to  the 
state,  and  recommended  the  adoption  of  an 
ordinance  requiring  the  general  assembly  to 
create  a  commission  which,  with  the  gov- 
ernor, should  be  authorized  to  sell  the  three 
roads  mentioned  in  the  Tharpe  resolution, 
and  also  the  Memphis  Branch  Railroad.  See 
Journal  Const  Con  v.  164;  tSmall,  Del>ates, 
129.  Consideration  of  this  report  was  post- 
poned, and,  so  far  as  appears,  no  further  ac- 
tion was  ever  taken  thereon.  It  is  signifi- 
cant however,  that  the  first  draft  <^  the 
constitutional  provision  now  under  consid- 
eration mentioned  only  the  Western  ft  At- 
lantic and  the  Macon  ft  Brunswick  Rail- 
roads, thus  showing  that  upon  investigation 
it  had  been  ascertained  that  the  state  owned 
those  two  roads  only.  See  Journal  Const 
Conv.  209;  Small,  Debates,  183.  As  the 
North  &  South  Railroad  was  not  owned  by 
the  state,  it  could  not  be  enumerated  as 
one  of  the  railroads  the  proceeds  of  the  sale 
of  which  were  to  become  a  part  of  the  public 
property  fund.  The  proceeds  of  the  sale  of 
this  road  and  other  roads  in  a  similar  sit- 
uation were  to  be  applied  primarily  to  the 
payment  of  the  bonds  of  the  company,  not 
only  for  the  purpose  of  discharging  this  debt 
of  the  company,  but  also  to  relieve  the  state, 
to  the  extent  of  the  amount  paid,  from  any 
liability  on  its  indorsement.  If  any  surplus 
remained  after  paying  off  the  bonds,  it  went 
of  course,  to  the  owners  of  the  railroad.  It 
was  therefore  manifest  that  this  road  could 
not  be  classed  with  the  Western  ft  Atlantic 
and  the  Macon  ft  Brunswick  Railroads.  At 
the  time  the  constitution  was  framed  it 
could  be  foreseen  that  there  was  a  contin- 
gency upon  the  happening  of  which  the  state 
might  become  the  owner  of  this  road.  If 
the  purchasers  failed  to  comply  with  their 
bid,  and  the  road  was  again  exposed  to 
sale,  the  state  might  be  compelled,  for  its 
own  protection,  to  become  a  purchaser  at 
the  sale.  With  the  ownership  of  the  road 
there  would  also  come  to  the  state  a  liability 
for  the  full  amount  of  the  unpaid  bonds  of 
the  company,  upon  which  the  state  had 
placed  its  indorsement  As  this  liability 
of  the  state  as  indorser  upon  the  bonds  of 
the  railroad  company  would  be  a  part  of  the 
bonded  debt  of  the  state,  and  as  the  scheme 
of  the  constitution  was  that  the  proceeds  of 
the  sale  of  public  property  should  be  set 
apart  as  a  fund  for  the  payment  of  the 
bonded  debt,  it  was  provided  in  furtherance 
of  this  scheme  that,  when  the  state  became 
the  owner  of  a  railroad  which  was  incum- 
bered with  a  bonded  debt  upon  which  the 
state  was  liable  as  Indorser,  the  proceeas 
of  the  sale  of  the  railroad  should  become  a 
part  of  the  ^und  set  apart  by  the  constitu- 
tion for  the  payment  of  the  public  debt 
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The  policy  of  the  constitution  was  to  pr»> 
vent  the  increase  of  the  bonded  debt  of  the 
state,  and  it  was  therein  provided  that  "the 
bonded  debt  of  the  state  shall  never  be  in- 
creased, except  to  repel  Invasion,  suppress 
insurrection  or  defend  the  state  hi  time  of 
war."  Civ.  Code,  §  5899.  Construing  this 
provision  in  connection  with  that  provision 
in  reference  to  the  public  property  fond,  it 
is  clear  that  it  was  the  intention  of  the 
framers  of  this  instrument  that  if  the  bond- 
ed debt  which  was  owed  by  the  state  as  a 
principal  debtor  was  increased  on  account 
of  the  state  being  compelled  to  assume,  as 
principal,  bonded  debts  for  which  it  had 
become  legally  bound  as  indorser  when  the 
policy  existed  of  lending  state  aid  to  the 
construction  of  public  improvements,  the 
debt  brought  about  by  the  assumption  of 
these  obligations  would  take  Its  appropriate 
place  as  a  part  of  the  public  debt  of  the 
state,  and  the  railroad  property  which  came 
with  this  debt  should  take  its  appropriate 
place,  and  the  proceeds  of  the  same,  when 
sold,  be  set  apart  for  the  payment  of  the  pub* 
Uc  debt 

In  view  of  the  status  of  the  North  ft 
South  Railroad  and  other  railroads  similarly 
situated,  the  expression  "other  railroads  held 
by  the  state"  is  language  which  must  be  held, 
at  least,  to  apply  to  railroads  which  might, 
after  the  adoption  of  the  constitution,  be 
acquired  by  the  state  as  a  consequence  of 
the  Indorsement  of  the  bonds  of  these  rail- 
road companies;  for  In  no  other  way,  unless 
at  a  tax  sale  or  other  sale  under  a  claim  in 
favor  of  the  state,  could  the  state  ever  ac- 
quire railroad  property,  the  direct  acquisi- 
tion of  such  property  being  prohibited  by  the 
terms  of  the  constitution.  As  above  stated, 
the  bonded  debt  of  the  state  could  never  be 
increased;  and  the  state  was  prohibited 
from  levying  a  tax  to  be  used  for  any  other 
purposes  than  those  enumerated  in  the  con- 
stitution, and  none  of  those  so  enumerated 
were  broad  enough  to  Include  the  acquisition 
of  a  railroad..  See  Civ.  Code,  §  5882.  It 
would  be  a  narrow  construction,  indeed,  and 
one  not  at  all  warranted,  when  all  the  cir- 
cumstances and  the  public  history  of  the 
state  are  taken  into  consideration,  to  hold 
that  the  expression  "other  railroads  held 
by  the  state"  applied  only  to  the  North  & 
South  Railroad,  simply  becaTise  at  the  tifae 
the  constitution  was  framed  the  state  had 
actually  seized  this  road  under  the  power 
given  in  the  company's  charter,  and  was 
making  efforts  to  sell  the  same  for  its  pro- 
tection and  for  the  benefit  of  the  bondhold- 
ers. It  was  altogether  probable  that  other 
roads  would  in  the  future  be  placed  in  ex- 
actiy  the  same  position.  That  the  framers 
of  the  constitution  meant  to  include  only 
such  roads  as  the  state  might.  In  some  con- 
tingency, own,  is  absolutely  certain;  for  In 
no  other  way  could  the  state  ever  own  the 
proceeds  arising  from  the  sale  of  any  pr(^ 
erty.    The    constitutional    provision    la    a 


pledge  of  the  proceeds  arising  from  the  sale 
of  public  property;  that  is,  property  owned 
by  the  state,  and  not  property  owned  by 
other  persons  against  which  the  state  holds 
a  claim  or  demand  of  some  nature.  Keeping 
this  clearly  in  view,  it  seems  entirely  plain 
that  it  was  intended  to  include  those  roads 
which  might  In  the  future  be  seized  and  sold 
by  the  state,  as  well  as  the  one  which  had 
already  been  seized.  Indeed,  so  far  as  the 
North  ft  South  road  was  concerned,  the 
state  had  manifested  a  purpose  not  to  be- 
come the  owner  of  this  road,  for  it  had  al- 
lowed it  to  be  bid  off  at  $40,500,— a  sum  so 
much -smaller  than  the  amount  of  the  bonds 
indorsed  by  the  state  as  to  indicate  a  pur- 
pose on  the  part  of  the  state  to  allow  the 
road  to  be  sold  to  other  purchasers  at  al- 
most any  price,  rather  than  become  the  pur- 
chaser itself.  This  sale,  it  Is  true,  took  place 
after  the  .convention  adjourned,  but  some 
time  before  the  constitution  was  adopted; 
and  the  people,  when  they  came  to  vote 
upon  that  instrument,  were  consequentiy  ac- 
quainted with  the  purpose  of  the  state  with 
reference  to  this  road.  There  was  also  a 
contingency,  doubtiess  well  known  to  the 
members  of  the  convention,  that  the  state 
might  become  the  owner  of  the  Memphis 
Branch  Railroad;  that  road  having  been 
seized  by  the  governor  under  authority  giv- 
en in  its  charter,  growing  out  of  the  fact 
that  the  state's  indorsement  was  upon  the 
bonds  of  that  company,  and  the  road  had 
been  sold  upon  credit  extending  to  January 
1,  1881,  Just  a  few  days  before  the  conven- 
tion met  See  House  Journal  1878,  pp.  31, 
32.  Under  authority  of  an  act  approved 
September  26,  1868,  the  governor  placed  the 
indorsement  of  the  state  upon  the  bonds  of 
the  South  Georgia  ft  Florida  Railroad  Com- 
pany. These  bonds  were  outstanding  at  the 
time  the  constitution  was  adopted.  Conse- 
quentiy there  was  also  a  contingency  that 
the  state  might  become  the  owner  of  this 
road.  See  Acts  1868,  p.  145.  The  status 
of  this  railroad  was  known  to  the  members 
of  the  constitutional  convention.  See  Jour- 
nal Const  Conv.  p.  209;  Small,  Debates,  p. 
18S. 

The  only  raUroad  that  the  state  could  have 
become  owner  of,  without  at  the  same  time 
becoming  chargeable  with  a  debt  by  reason 
thereof,  at  the  time  the  constitution  was 
framed,  was  the  Marietta  ft  North  Georgia 
Railroad.  By  the  act  of  February  24,  1877. 
the  state  loaned  to  the  company  operating 
this  road  the  net  amount  received  into  the 
treasury  from  convict  labor.  Acts  1877,  p. 
29.  To  secure  this  loan,  the  state  took  a 
first  lien  on  all  of  the  property  of  the  road 
then  existing  or  thereafter  to  be  acquired. 
It  was  provided  that  in  the  event  of  default 
In  the  payment  of  the  principal  or  interest  of 
the  loan,  the  governor,  in  behalf  of  the  state, 
should  seize  the  property  of  the  railroad 
company,  and,  after  advertisement  for  80* 
days,  seU  the  same  to  the  highest  bidder. 
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Whether  or  not,  If  this  road  had  ever  become 
the  property  of  the  state,  it  would  have  been 
subject  to  the  provisions  of  the  constitution 
under  consideration  in  the  present  case,  cer- 
tainly the  fact  that  the  state  might  have  be- 
come the  owner  of  this  one  road  only,  with- 
out incurring  a  debt  by  reason  of  such  own* 
ershlp,  when  there  were  at  least  four  others 
in  such  a  condition  that  ownership  of  any  of 
them  by  the  state  would  bring  ultimate  lia- 
bility upon  the  bonded  debt  of  the  compa- 
nies, which  would,  on  account  of  the  liability 
of  the  state  thereon  as  indorser,  be  a  part  of 
the  bonded  debt  of  the  state,  would  not  be  a 
sufficient  reason  to  Justify  a  construction  of 
the  constitution  which  would  exempt  from 
the  operation -of  this  provision  the  proceeds 
of  the  sale  of  those  railroads  which  did 
actually  become  the  property  of  the  state, 
and  which  brought  with  them  a  bonded  debt, 
upon  which  the  state  was  liable  as  indorser. 
In  the  charter  of  the  Northeastern  Rail- 
road Oompany  there  was,  as  has  been  stated, 
a  provision  that  upon  certain  conditions  the 
governor  was  authorized  to  place  the  in- 
dorsement of  the  state  upon  the  bonds  of 
the  company.  On  January  9.  1877,  a  board 
of  commissioners,  which  had  been  previously 
appointed  by  the  governor,  reported  that  40 
miles  of  this  road  had  been  completed  and 
equipped  and  in  running  order,  and,  in  effect, 
that  the  conditions  prescribed  by  the  char- 
ter to  be  complied  with  before  the  state's 
indorsement  should  be  applied  for  had  been 
substantially  complied  with.  While  the  then 
Incumbent  of  the  governor's  office  had  be- 
fore the  meeting  of  the  convention  declined 
to  place  the  state's  indorsement  upon  the 
bonds  of  this  company,  there  was  still  out- 
standing this  claim  of  the  coiApany  to  have 
such  indorsement  placed  upon  its  bonds; 
and  there  was  while  the  convention  was  in 
session  pending  in  the  supreme  court  of  this 
state  a  case  in  which  the  company  was  as- 
serting its  right  to  have  the  governor  place 
the  indorsement  of  the  state  upon  the  bond«, 
and  attempting  to  defeat  the  application  of 
a  citizen  to  enjoin  it  from  applying  to  the 
governor.  A  decision  holding  that  the  com- 
pany had  a  right  to  apply  to  the  governor 
to  have  the  state's  indorsement  placed  upon 
its  bonds  was  rendered  on  August  28,  1877, 
—just  three  days  after  the  constitutional  con- 
vention adjourned.  Railroad  Co.  v.  Morris, 
69  6a.  364.  See,  also,  House  Journal  1878, 
p.  33.  It  may  be  legitimately  presumed 
from  these  facts  that  the  members  of  the 
convention  were  at  least  aware  that  this 
railroad  was  still  asserting  its  claim  to  the 
state's  indorsement  upon  the  bonds.  If  this 
claim  was  ever  recognized  by  the  state,  and 
the  bonds  of  the  company  indorsed,  it  could 
be  foreseen  that  there  was  a  possibility  that 
the  state  might  at  some  time  in  the  future 
not  only  become  the  owner  of  the  road,  but 
become  charged  with  a  liability  to  pay  the 
bonded  debt  of  the  company.  When  the 
ramers  of  the  constitution  named  all  of  the 


railroads  then  owned  by  the  state,  and  added 
to  this  enumeration  the  words  "or  other  rail- 
roads held  by  the  state,"  no  other  inten- 
tion can  be  ascribed  to  the  framers  of  this 
Instrument  than  that  these  words  should  at 
least  apply  to  railroads  thereafter  acquired 
by  the  state,  when  acquired  in  such  a  way 
that  with  them  there  came  a  bonded  debt 
upon  which  the  state  was  liable  as  indorser. 
There  were  no.  railroads  owned  by  the  state 
at  the  time  of  the  adoption  of  the  constitu- 
tion, except  the  two  named.  It  was  known 
to  the  framers  of  the  constitution  that  there 
were  at  least  three  which  might,  upon  the 
happening  of  a  given  contingency,  become  In 
the  future  the  property  of  the  state.  Cer- 
tainly these,  as  well  as  all  other  railroads 
which  were  so  situated,  were  in  contempla- 
tion of  the  framers  of  the  constitution,  and, 
when  acquired  by  the  state,  should  be  dealt 
with  in  the  same  manner  as  those  which 
were  then  owned.  The  state  having,  through 
the  governor,  recognized  the  claim  of  the 
Northeastern  Railroad  Company  to  have  the 
state's  indorsement  placed  upon  its  bonds, 
and  the  governor  having  recognized  the  va- 
lidity of  this  Indorsement  by  seizing  the 
road  in  the  behalf  of  the  state  for  the  benefit 
of  the  bondholders,  as  well  as  to  secure  the 
state  against  loss  on  account  of  its  indorse- 
ment, and  the  general  assembly  having  rec- 
ognized the  validity  of  the  indorsement  by 
providing  for  the  purchase  by  the  governor 
of  the  property  of  the  company  at  a  sale  had 
under  authority  of  the  company's  charter, 
and  having  replaced  the  bonds  of  the  com- 
pany with  bonds  of  the  state,  and  the  bond- 
ed debt  of  the  state  upon  which  it  was  Ua- 
Dle  as  a  principal  being  to  that  extent  In- 
creased, the  proceeds  of  the  sale  of  this  rail- 
road, which  came  to  the  state  at  the  same 
time  with  its  liability  upon  the  bonds,  and 
in  consequence  of  the  state's  Indorsement 
thereon,  come  within  the  terms  of  the  pro- 
vision of  the  constitution  in  regard  to  the 
sale  of  railroads  held  by  the  state,  and  must 
be  set  apart  and  faithfully  kept  for  the  pur- 
pose Indicated  by  the  constitution,  and  used, 
laid  out,  and  expended  for  no  other  purposes 
whatsoever,  so  long  as  the  state  has  a  bond- 
ed debt 

This  view  of  the  matter  is  much  strength- 
ened when  all  of  the  provisions  of  the  pres- 
ent constitution  of  the  state  relating  to  the 
subject  of  state  aid  in  matters  of  public  im- 
provement are  read  together,  and  in  the  light 
of  the  antecedent  history  of  the  state  In  rela- 
tion to  this  subject  Prior  to  the  constitution 
of  1868  the  state  had,  by  an  act  of  the  gen- 
eral assembly,  loaned  Its  aid  in  the  construc- 
tion of  at  least  one  railroad,  by  placing  Its 
Indorsement  upon  the  bonds  of  railroad  com- 
pany. As  has  been  seen,  the  Indorsement  of 
a  portion  of  the  bonds  of  the  Macon  &  Brun?' 
wick  Railroad  was  under  an  act  passed  in 
1866.  The  constitution  of  1868  authorized 
the  state  to  aid  in  works  of  public  improve 
ment  under  certain  conditions;  among  them 
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being  that  the  state  should  have  a  prior  lien 
on  all  the  property  owned  by  the  company 
to  which  the  state's  aid  was  granted,  and 
that  an  amount  equal  to  that  loaned  by  the 
state  should  be  invested  by  private  persons. 
Paragraph  6,  §  6,  art  3;  Code  1873^  S  506& 
Under  this  authority  the  legislature  granted 
numerous  charters  incorporating  railroad 
companies,  each  of  them  containing  a  provi- 
sion that  the  state's  indorsement  should  be 
placed  upon  the  bonds  of  the  company  upon 
the  conditions  prescribed  in  the  constitution. 
An  examination  of  the  acts  of  1868,  1869, 
and  1870  will  show  how  freely  charters  of 
this  kind  were  granted  between  the  dates 
named.  Under  many  of  the  acts  just  refer- 
red to,  the  state's  indorsement  was  placed 
upon  the  bonds  of  the  companies.  In  1872 
the  general  assembly  entered  into  an  in- 
vestigation to  determine  whether  the  state 
was  bound  upon  all  of  the  bonds  upon  which 
the  state's  indorsement  had  been  placed,  and 
the  result  of  this  investigation  was  that  the 
hidorsement  of  the  state  upon  bonds  of  sev- 
eral railroad  companies  was,  by  acts  of  the 
general  assembly,  declared  to  be  null  and 
void  for  several  reasons.  See  Acts  1872,  pp. 
5-7.  In  1874  the  general  assembly  passed  an 
act  repealing  that  part  of  all  chartens  to  rail- 
road companies  which  provided  for  the 
state's  indorsement  upon  the  bonds  of  auch 
companies.  Acts  1874,  p.  9a  In  1877  an 
amendment  to  t|ie  constitution  of  1868  was 
adopted,  declaring  that  the  indorsement  of 
the  state  upon  the  bonds  of  certain  railroad 
companies  was  illegal  and  void,  and  should 
never  be  paid.  See  Code  1882,  p.  1329.  See, 
also.  Const.  1877,  par.  1,  $  11,  art.  7;  Civ. 
Code,  §  5898.  This  was  the  condition  of  af- 
fairs in  reference  to  the  matter  of  state  aid 
when  the  convention  of  1877  met  The  pur- 
pose of  the  constitution  framed  by  that  body 
was  to  provide  that  every  valid  bond  of  the 
state  should  be  paid,  whether  the  state  was 
liable  thereon  as  principal  or  indorser,  but 
that  the  state  should  never  incur  any  new 
debt  by  aiding  in  the  construction  of  any 
work  of  public  Improvement  State  aid  was 
entirely  prohibited  for  the  future.  The  con- 
sequences of  state  aid  in  the  past,  wherever 
it  had  been  lawfully  granted  to  any  railroad 
company,  were  to  be  recognized,  and  the 
debt  due  by  the  state  on  this  account  was 
to  be  treated  as  a  part  of  the  public  debt  of 
the  state.  It  was  the  intention  of  the  fram- 
ers  of  the  constitution  that  this  should  be 
true,  whether  at  the  time  the  constitution 
was  adopted  the  state  had  already  become 
liable  on  account  of  state  aid  in  ithe  past 
or  might  in  the  future  become  so  liable.  The 
bonded  debt  of  the  state  was  never  to  be  in- 
creased, except  for  the  purpose  of  defending 
the  state.  The  bonded  debt  (using  this  term 
to  Include  not  only  the  debt  the  state  owed  at 
the  time  the  constitution  was  adopted, 
whether  as  principal  or  indorser,  but  also 
whatever  debt  of  that  character  it  might 
thereafter  owe  on  account  of  liabilities  law- 


fully incurred  before  the  constitution  was 
adopted)  was  to  be  recognized  as  a  valid 
debt  against  the  state,  and  its  payment  was 
provided  for.  One  source  from  which  the 
framers  of  the  constitution  intended  that  the 
fund  for  the  payment  of  the  bonded  debt  of 
the  state  was  to  be  derived  was  from  the 
sale  of  railroad  property.  The  bonded  debt 
of  the  state  and  the  ownership  of  railroads 
by  the  state  are  no  more  intimately  connect- 
ed with  each  other  in  the  history  of  this  state 
than  they  are  in  the  terms  of  the  constitu- 
tion. Ownership  of  railroads  brought  debt 
to  the  state.  This  property,  when  disposed 
of,  must  therefore  go  to  discharge  the  lia- 
bility which  its  ownership  has  imposed. 
This  was  undoubtedly  the  intention  of  the 
framers  of  the  constitution,  and  railroad 
property  acquired  by  the  state  as  a  result  of 
state  aid  to  railroads  must  under  the  plain 
provisions  of  the  constitution,  be  applied  to 
the  payment  of  the  public  debt,  a  portion  of 
which  has  been  incurred  on  account  of  the 
ownership  of  this  class  of  property,  and  to 
no  other  purpose  whatever.  The  framers  of 
the  constitution  of  1877  intended  that  the 
provisions  of  that  instrument  should  be  ex- 
haustive of  the  subject  of  state  aid.  There 
should  be  no  state  aid  In  the  future,  and  debt 
incurred  as  a  result  of  state  aid  in  the  past 
must  be  paid,  as  far  as  possible,  by  property 
which  has  come  to  the  state  as  a  result  of 

state  aid. 

3.  By  an  act  approved  December  21,  1893, 
it  was  provided  that  in  order  to  make  the 
apportionment  of  the  common-school  fund 
provided  for  in  that  act  "and  in  order  to 
make  quarterly  payments  to  the  teachers  in 
the-  common  schools  of  the  state,  the  treas- 
urer of  the  state  is  hereby  authorized  to 
draw,  on  the  first  day  of  April,  on  any  funds 
in  the  treasury,  three  hundred  thousand  dol- 
lars to  pay  the  teachers  quarterly,  the  same 
to  be  repaid  from  the  school  fund  when  the 
same  shall  be  paid  into  the  treasury."  Acts 
1893,  p.  59.  On  December  8,  1897,  an  act 
with  the  following  title  was  approved:  "An 
act  to  authorize  the  treasurer  of  the  state  to 
draw  on  any  funds  in  the  state  treasury  to 
the  amount  of  $400,000,  to  be  used  in  pay- 
lug  the  teachers  as  provided  by  law,  and 
for  other  purposes."  It  was  provided  in  the 
act  "that  in  order  to  make  the  apportionment 
of  the  school  fund  as  provided  by  law,  and  in 
ordef  to  make  quarterly  payments  to  the 
teachers  in  the  common  schools  of  the  state, 
the  treasurer  of  the  state  is  hereby  authoriz- 
ed and  directed  to  draw  on  the  first  day  of 
April  of  each  and  every  year  the  sum  of 
$400,000  to  pay  the  teachers  quarterly,  the 
same  to  be  repaid  from  the  school  fund  when 
the  same  shall  be  paid  into  the  treasury." 
Acts  1897.  p.  108.  It  will  always  be  pre- 
sumed that  it  is  the  intention  of  the  general 
assembly  to  obey,  and  not  to  violate,  the 
constitution.  When. one  of  its  acts  is  sus- 
ceptible of  two  constructions,— one  violative 
of  the  constitution,  and  the  other  In  con- 
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flonance  therewith,— the  latter  construction 
must  be  adopted.  An  act  of  the  general  as- 
sembly will  never  be  construed  as  yiolatiye  of 
the  constitution  unless  fts  terms  are  such  as 
to  absolutely  demand  such  a  construction. 
The  propositions  thus  stated  are  rules  of  ele- 
mentary law.  Construing  the  acts  of  1893 
and  1897,  above  cited,  In  the  light  of  these 
rules,  neither  act  would  authorize  the  aiH 
propriation  of  any  portion  of  the  public 
property  fund  to  the  payment  of  amounts 
due  by  the  state  to  the  teachers  of  the  com- 
mon schools  of  th^  state.  Neither  act  In 
terms  declares  that  the  teachers  shall  be  paid 
out  of  this  fund,  and,  as  such  a  use  of  this 
fund  would  be  a  violation  of  the  constltu* 
tion,  It  is  to  be  presumed  that  It  was  not 
the  intention  of  the  general  assembly  that 
the  fund  should  be  so  used.  The  expression 
*'any  funds  In  the  treasury,"  appearing  In 
the  act  of  1893,  and  the  expression  "any 
funds  in  the  state  treasury."  appearing  in 
the  title  of  the  act  of  1897,  mean  any  funds 
In  the  treasury  which  can  be  lawfully  ap« 
plied  to  the  purposes  Indicated  In  the  acts. 
So  construing  these  acts,  'neither  of  them 
Is  violative  of  the  constitutional  provision 
now  being  dealt  with.  It  is  no  reply  to 
say  that  there  are  no  other  funds  in  the 
treasury  to  which  the  acts  could  apply;  for 
it  is  better  to  assume  that  the  legislature  has 
done  a  vain  and  absurd  thing  than  to  convict 
it  of  a  deliberate  and  willful  violation  of  the 
fundamental  law  of  the  state.  In  the  appro- 
priation act  for  1900  is  found  the  following 
provision:  "For  the  support  of  the  common 
schools,  eight  hundred  thousand  dollars,  in 
addition  to  the  school  fund  derived  from  the 
sources  referred  to  in  article  8,  section  3 
of  the  constitution."  Acts  1900,  p.  13.  This 
appropriation  act  provides  further  *'that  in 
mailing  the  appropriations  hereinbefore  mox- 
tloned,  when  said  appropriations  are  to  be 
paid  to  persons,  or  for  particular  objects, 
same  shall  be  paid  from  the  funds  arising 
from  the  sources  now  provided  by  law." 
Page  16.  There  is  nothing  in  the  act  which 
In  terms  declares  that  any  part  of  the  ap- 
propriation for  the  common  schools  shall  be 
paid  out  of  the  public  property  fund,  and  the 
paragraph  last  quoted  indicates  the  con- 
trary intention  on  the  part  of  the  general  as- 
sembly; for  by  that  it  is  distinctly  provided 
that  the  appropriation  shall  be  paid  from 
the  sources  provided  by  law,  and  the  only 
sources  from  which  the  appropriation  for  the 
common  schools  can  be  derived,  consistently 
with  the  constitution.  Is  either  a  tax  levied  in 
the  manner  prescribed  by  law,  or  the  school 
fund  as  made  up  of  the  items  expressly 
enumerated  in  the  constitution.  Const  art. 
8,  §  3.  par.  1;  Civ.  Code,  §  5908. 

4.  The  duties  of  the  state  treasurer  are 
prescribed  by  law.  Among  those  duties,  we 
find  it  declared  in  the  Code:  '*He  shall  pay 
all  funds  pledged  to  fhe  payment  of  the 
imblic  debt,  or  interest  thereon,  or  to  any 
object  of  education*  and  to  those  objects 


only,  and  In  no  wise  to  any  other  purpose. 
All  payments  from  the  treasury  shall  be  paid 
from  the  fund  appropriated  for  such  purpose, 
and  not  from  any  other."  PoL  Code,  S  199 
(8).  It  is  said  that  this  section  prohibits  the 
treasurer  from  paying  a  claim  against  the 
school  fund  out  of  funds  appropriated  for 
other  purposes,  and  that  if  the  constitution 
prohibits  the  payment  of  such  claims  out  of 
the  public  property  fund,  and  this  section 
prohibits  the  payment  out  of  any  other  fund 
than  the  school  fund,  the  act  of  1897  has 
nothing  upon  which  to  operate.  Of  course, 
it  will  never  be  held,  unless  from  necessity, 
that  the  general  assembly  has  done  either  an 
absurd  or  a  vain  thing.  The  general  assem- 
bly must  not  violate  the  constitution,  and 
repeals  by  implication  are  not  favored.  If, 
however,  an  act  of  the  general  assembly  Is 
capable  of  being  construed  three  ways,— the 
first  making  it  violative  of  the  constitution, 
the  second  having  the  effect  to  repeal  a  for- 
mer act  by  implication,  and  the  third  mak- 
ing the  general  assembly  do  an  idle  or  a 
vain  thing,— either  the  second  or  third  con- 
struction most  be  adopted;  and,  as  between 
these  two,  it  would  seem  that  the  second 
should  prevail. 

5.  The  warrants  drawn  upon  the  treasury 
in  the  present  case  were  In  the  following 
form:  "Atlanta,  Ga.,  April  18,  1900.  To  the 
Treasurer  of  the  State  of  Georgia:    Pay  to 

f  or  bearer,  the  sum  .of  dollars 

for  months,  ending  — — ,  1901,  and 

place  to  the  account  of  school  fund."  The 
Code  declares  that  the  warrants  drawn  by 
the  governor  on  the  treasurer  "shall  always 
specify  on  what  appropriation  or  fund"  they 
are  drawn.  Pol.  Code,  S  1^-  There  was 
no  language  In  any  of  the  warrants  Involved 
in  the  present  case  which  expressly  directed 
the  treasurer  to  use  any  part  of  the  public 
property  fund  in  the  payment  of  such  war- 
rants. The  warrants  were  drawn  payable 
out  of  the  school  fund,  and  were  therefore 
payable  out  of  .that  fund  as  derived  from  the 
sources  authorized  by  the  constitution  and 
the  law.  As  the  public  property  fund  could 
never  become  a  part  of  the  school  fund. 
If  the  mandate  of  the  constitution  was  obey- 
ed, it  will  not  be  presumed  that  the  governor 
Intended  by  these  warrants  that  the  treasurer 
should  pay  the  same  out  of  the  funds  in  hla 
hands  which  the  constitution  distinctly  de- 
clared should  not  be  appropriated  to  such 
purposes.  The  law  would  construe  these 
warrants  to  be  drawn  upon  the  school  fund 
made  up  in  the  manner  consistent  with  the 
fundamental  law  of  the  state,  and  the  treas- 
urer was  warranted  in  placing  upon  them 
such  construction  as  the  law  authorized. 

6.  The  constitution  declares  that  no  money 
shall  be  drawn  from  the  treasury  except  by 
an  appropriation  made  by  law.  Paragraph 
11,  §  7,  art  3;  Olv.  Code,  {  5774.  The  Code 
declares  that  all  payments  from  the  treas- 
ury, unless  otherwise  provided,  shall  be 
made   upon   the  warrant  of   the  governor 
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(PoL  Code,  I  140),  and  also  that  the  treaa- 
nrer  shall  pay  out  money  from  the  trearary 
'^only  upon  the  warrants  of  the  governor, 
when  counter-signed  by  the  comptroller  gen- 
eral, excepting  the  draft  of  the  president 
of  the  senate,  and  speaker  of  the  house  of 
representatlyes,  for  sums  due  to  the  mem- 
bers and  officers  of  their  respective  bodies." 
PoL  Code,  f  100  (1).  The  treasurer  has  no 
authority  to  pay  out  any  money  from  the 
treasury  until  there  has  been  an  approprlar 
tlon  of  the  same  made  by  law,  and,  with 
the  exceptions  stated  In  the  section  of  the 
Code  last  referred  to,  even  after  an  appro* 
priatlon  has  been  made  by  law  he  has  no 
authority  to  pay  out  the  same  except  upon 
the  warrant  of  the  governor,  countersigned 
by  the  comptroller  general.  One  holding  a 
claim  against  the  state,  no  matter  how  Just 
the  same  may  be,  cannot  demand  payment  of 
It  at  the  bands  of  the  treasurer  unless  he 
presents  a  warrant  of  the  governor,  counter- 
signed by  the  comptroller  general,  and  shows 
an  appropriation  made  by  law  for  the  pay- 
ment of  his  claim.  The  treasurer  may  re- 
fuse to  pay  if,  with  the  exception^  above  re- 
ferred to  in  the  Code,  the  claim  has  not  be- 
hind It  both  an  appropriation  act  and  a  war- 
ront  of  the  governor  countersigned  by  the 
comptroller  general.  See  Gumee  v.  Speer, 
68  Ga.  TIL 

7.  The  attorney  general,  In  an  opinion  giv- 
en to  the  state  treasurer,  advised  him  that 
under  the  act  of  1807  he  was  "authorized 
and  directed  to  transfer  $400,000  of  the  pub- 
lic property  fund  to  the  school  fund,  or  at 
least  so  much  thereof  as  may  be  needed  to 
carry  Into  effect  the  requirements  of  the  stat- 
ute providing  for  the  payment  of  teachers." 
It  is  said  that  as  the  constitution  creates  the 
office  of  attorney  general,  and  prescribes  that 
it  shall  be  his  duty  to  act  as  the  legal  adviser 
of  the  executive  department,  any  officer  of 
that  department  acting  under  his  advice  will 
be  protected,  even  If  it  should  afterwards  de- 
velop that  the  advice  was  erroneous;  it  being 
said  that  it  would  be  unjust  and  unconscion- 
able for  the  state  to  provide  an  executive  offi- 
cer with  a  legal  adviser,  and  then  hold  such 
officer  and  his  bondsmen  liable  for  following 
the  advice  of  such  legal  adviser.  We  have  read 
carefully  the  opinion  given  by  the  attorney 
general  to  the  state  treasurer,  and  we  also 
listened  with  Interest  and  attention  to  the 
able  argument  made  by  the  attorney  general 
at  the  bar  of  this  court,  and  have  taken  time 
to  carefully  consider  the  reasoning  both  of  the 
written  opinion  and  the  oral  argument  But, 
for  the  reasons  which  are  set  forth  in  the 
foregoing  discussion,  we  have  been  compelled 
to  take  a  different  view  of  the  matter  from 
that  presented  by  this  able,  learned,  and  con- 
scientious public  officer,  whose  opinions  are 
always  clear,  and  whose  conclusions  are  gen- 
erally correct  Bven  if  it  be  conceded  that 
the  opinion  of  the  attorney  general,  though 
erroneous,  would  have  protected  the  treas- 
urer and  his  bondsmen  from  liability  If  the 
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treasurer  had  paid  the  warrants  presented 
to  him  out  of  the  public  property  fund,  an 
entirely  different  question  Is  presented  when 
it  is  sought  by  means  of  a  writ  of  mandamus 
to  compel  the  treasurer  to  act  on  this  ad- 
vice. Whether  the  treasurer  would  have 
been  protected  if  he  had  voluntarily  paid  out, 
on  the  advice  of  the  attorney  general,  a  por- 
tion of  the  public  property  fund,  is  a  ques- 
tion not  involved  In  the  present  case.  But 
certain  it  is  that  the  courts  should  not  by 
mandamus  compel  the  custodian  of  the  pub- 
lic funds  of  the  state  to  pay  out  a  portion 
thereof  when  such  payment  would  be  a  vio- 
lation of  the  fundamental  law  of  the  state. 

8.  It  was  Insisted  in  the  argument  that  the 
state  treasurer  was  an  officer  whose  duty  In 
regard  to  paying  warrants  was  purely  minis- 
terial, and  that  he  would  not  be  heard  to 
raise  any  question  as  to  the  unconstitutional- 
ity of  an  act  of  the  general  assembly  in  ai>- 
proprlating  money,  and  also  that  being  a 
subordinate  executive  officer  of  the  state, 
he  should  not  be  heard  to  question  the  au- 
thority of  the  governor  to  draw  a  warrant 
upon  the  treasurer.  Under  the  view  we  have 
taken  of  the  case,  these  questions  are  not  in- 
volved therein,  and  therefore  no  decision 
will  be  made  as  to  any  of  them.  If  the  gen- 
eral assembly  had  in  terms  appropriated  the 
public  property  fund  to  the  payment  of  sums 
due  the  teachers  in  the  common  schools  of 
the  state,  and  the  governor  had  drawn  war- 
rants upon  the  treasurer  directing  him,  in 
terms,  to  pay  such  sums  out  of  the  public 
property  fund,  and  these  warrants  had  been 
countersigned  by  the  comptroller  general, 
and  the  attorney  general  had  advised  the 
treasurer  that  he  was  authorized  to  pay 
such  a  warrant  then  these  questions  would 
have  been  presented  for  decision.  But 
whether  or  not,  if  all  these  facts  had  existed, 
the  treasurer  ,and  the  sureties  on  his  bond 
would  have  been  protected  if  the  treasure 
had  paid  the  warrants,  or  whether  or  not 
the  treasurer  would  have  been  permitted 
to  question  the  validity  of  an  act  of  the  gen- 
eral assembly  making  the  appropriation,  or 
the  correctness  of  the  opinion  of  the  attorney 
general,  are  questions  which  we  do  not 
think  are  presented  in  any  way  by  the  pres- 
ent record,  and  for  that  reason  we  will  not 
now  undertake  to  determine  any  of  them. 
The  general  assembly  has  simply  provided 
that  the  school  fund  shall  be  applied  in  pay- 
ment of  the  amounts  due  the  teachers  in 
the  common  schools.  The  governor  has 
drawn  warrants  upon  the  treasurer,  direct- 
ing him  to  pay  these  amounts  out  of  the 
school  fund.  The  treasurer  has  answered 
that  he  has  a  given  amount  less  than  a  sum 
necessary  to  pay  the  warrants,  which  he  is 
ready  and  willing  to  appropriate  to  such  of 
the  warrants  as  the  governor  may  direct  and 
that  he  has  no  funds  to  pay  the  balance  of 
the  warrants.  This  seems  to  us  to  be  not 
only  a  proper,  but  a  complete  and  perfect 
answer  to  the  application  for  mandamusi 


98 


89  SOUTHBASTBRN  BEPORTBB. 


(Qa. 


9.  The  general  assembly  never  having  at- 
tempted to  appropriate  any  part  of  the  pub- 
lic property  fund  to  the  payment  of  the  suma 
due  by  the  state  to  the  teachers  In  the  com- 
mon schools,  and  the  governor  never  having 
drawn  any  warrant  upon  this  fund  for  the 
payment  of  such  sums,  the  treasurer  was 
authorized  to  refuse  to  appropriate  any  part 
of  the  public  property  fund  in  the  payment 
of  the  warrants  which  were  presented  to 
Mm,  payable  out  of  another  fund.  As  we 
have  reached  the  conclusion  that  the  pro- 
ceeds of  the  sale  of  the  Northeastern  Rail- 
road were  a  part  of  the  public  property  fund, 
the  court  erred  in  granting  a  mandamus 
against  the  treasurer,  compelling  him  to  pay 
the  warrants  In  question  out  of  the  proceeds 
of  the  sale  of  that  railroad.  As  the  treas- 
urer admitted  In  his  answer  that  there  was 
In  the  treasury  the  sum  of  $77,294.83,  which 
he  had  offered  to  appropriate  to  the  pay- 
ment of  such  of  the  warrants  as  the  gov- 
ernor should  Indicate,  the  court'  erred  in 
making  the  mandamus  absolute  as  to  this 
amount  When  a  public  officer  has  offered 
to  perform  a  duty  required  of  him  by  law, 
and  this  offer  is  rejected  by  those  calling  up- 
on him  to  perform,  there  should  not  be  pla- 
ced upon  the  records  of  the  court  a  manda- 
mus absolute,  compelling  him  to  do  that 
which  he  has  never  refused  to  do,  and  la 
still  willing  to  do.  Under  such  circumstan- 
ces, the  granting  of  a  mandamus  absolute 
is  not  only  unjust  to  the  oS^cer  In  question, 
but  Involves  him  In  the  costs  of  the  pro- 
ceedings, which  should  be  borne  by  the  op- 
posite party.  The  judge  erred  in  making 
the  mandamus  absolute.  Judgment  revers- 
ed. 

LEWIS,  J.  (dissenting).  1.  I  believe  It  Is 
conceded  that  the  law  term  "hold'*  ordinarily 
refers  to  the  actual  possession  of  property 
by  lawful  title,  or  the  being 'invested  with 
the  legal  right  to  have  or  claim  such  posses- 
sion. See  15  Am.  &  Bug.  Bnc.  Law  (2d  Ed.) 
p.  510.  Article  7,  §  13,  par.  1,  of  the  con- 
stitution (Civ.  0)de,  §  5900)  provides  that  the 
proceeds  of  the  sale  of  the  Western  &  Atlan- 
tic, Macon  &  Brunswick,  or  other  railroads 
held  by  the  state,  and  any  other  property 
owned  by  the  state,  whenever  the  general 
assembly  may  authorize  the  sale  of  the  whole 
or  any  part  thereof,  shall  be  applied  to  the 
payment  of  the  bonded  debt  of  the  state, 
and  shall  not  be  used  for  any  other  purpose 
whatever,  so  long  as  the  state  has  any  ex- 
isting bonded  debt  A  very  important  ques- 
tion involved  In  the  decision  of  the  present 
case  is  whether  that  provision  of  the  consti- 
tution was  Intended  to  include  any  railroad 
or  other  public  property  that  might  subse- 
quently be  acquired  by  the  state,  or  con- 
templated only  such  public  property  as  was 
owned  by  It  at  the  time  of  the  adoption  of 
the  constitution.  In  other  words,  did  the 
convention  intend  that  that  section  should 
be  prospective  In  its  operation?    The  legal 


construction  of   language  creating   a    lien, 
pledge,  or  mortgage  upon  property  Is  that  It 
can  only  refer  to  property  which  was  In  ex- 
istence and  owned  by  the  maker  of  the  In- 
strument at  the  time  of  its  execution.    Sec- 
tion 2723  of  the  CSlvil  Code  declares  that  a 
mortgage  *'may  embrace  all  property  In  pos- 
session or  to  which  the  mortgagor  has  the 
right  of   possession   at   the  time,    or   may 
cover  a  stock  of  goods  or  other  things  In 
bulk  but  changing  In  specifics.'*    The  follow- 
ing section  declares  that  such  a  mortgage 
must  clearly  indicate  the  creation  of  a  lien, 
specify  the  debt  to  secure  which  It  is  giv- 
en, and  the  property  upon  which  It  Is  to  take 
effect.    As  a  general  rule  of  law,  when  one 
makes  a  contract  touching  the  sale,  mort- 
gage, or  pledge  of  his  property,  the  Instru- 
ment refers  only  to  such  property  as  he  owns 
at  the  time  of  its  execution.    I  do  not  mean 
to  say  that  section  5900  of  the  Civil  Code 
creates  a  mortgage  against  the  state  in  favor 
of  its  bondholders  therein   mentioned,    but 
the  claim  or  Interest  which  it  does  create  in 
them  Is  certainly  of  no  greater  dignity  than 
that  which  would  have  been  conveyed  by  a 
regularly  executed  mortgage.    Now  suppose 
that  the  convention  of  1877  had,  instead  of 
enacting  the  provision  contained  in  section 
5900  of  the  C»vil  Code,  given  to  the  bond- 
holders a  mortgage  on  all  the  property  held 
by  the  state.    Unquestionably,  such  a  mort- 
gage could  not  have  legally  been  made  ap- 
plicable to   any   other   property   than   that 
owned  by  the  state  at  the  time  of  Its  execu- 
tion.   I  do  not  wish  to  be  understood  as  hold- 
ing that  the  convention   could  not   legally 
have  adopted  a  provision  prospective-  In  its 
nature,  and  made  it  apply  to  all  railroads  or 
other  public  property  subsequently  acquired 
by  the  state,  but  I  am  unwilling  to  place  by 
Implication  such  a  construction  opon  the  lan- 
guage which  was  used.    If  such  had  been 
the  intention  of  the  framers  of  the  constitu- 
tion, it  Is  certainly  reasonable   to  suppose 
that  they   would   have  employed  language 
which  would  have  definitely  conveyed  that 
idea,— would  have  used,  fpr  instance,  such 
an  expression  as  "now  held  or  hereafter  ac- 
quired by  the  state."     To  my  mind.  It  Is 
quite  manifest  that  the  convention  of  1877 
had  no  intention  of  so  Incumbering  the  pro- 
ceeds of  after-acquired  public  property;    for 
elsewhere  in  the  constitution  (see  Civ.  Oode, 
§  5890)  the  same  convention  expressly  de- 
clared that  "the  credit  of  the  state  shall  not 
be  pledged  or  loaned  to  any  individual,  com- 
pany,  corporation    or   association,    and    the 
state  shall  not  become  a  Joint  owner  or  stock- 
holder in  any  company,  association  or  cor- 
poration."    The  state  had  been  acquiring  rail- 
road property  as  a  result  of  Its  Indorsement 
of  the  bonds  of  certain  companies.    The  con- 
vention Intended  that  that  practice  should 
stop,  and  therefore  It  never  expected  that 
the  state  would  own  any  more  railroads. 

The  only  two  railroads  mentioned  in  sec- 
tion 5900  of  the  Oivll  Code  as  being  owned  by 
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the  state  were  the  Western  ft  Atlantic  and 
the  Macon  ft  Brunswick.  The  section,  how- 
ever, mentions  "other  railroads  held  by  toe 
state,  and  any  other  property  owned  by  the 
state."  Under  the  act  of  1870  (Acts  1870,  pp. 
338»  S47),  the  state  had  Indorsed  the  bonds 
of  the  North  ft  South  and  the  Memphis 
Branch  Railroads.  By  reference  to  the  mes- 
sage of  Got.  Colquitt  to  the  general  assem- 
bly dated  January  10,  1877  (see  Senate  Jour- 
nal 1877,  pp.  26,  27),  It  will  be  seen  that  the 
North  &  South  and  the  Memphis  Branch  Rail- 
roads are  mentioned  as  being  the  property  of 
the  state.  Gov.  Colquitt,  in  his  message,  set 
out  that  one  of  these  railroads  (the  North  & 
South)  was  being  operated  at  a  loss,  and 
that,  on  account  of  default  in  the  payment  of 
Interest  on  the  bonds  of  the  Memphis  Branch 
Railroad,  he  had  seized  that  railroad  and 
placed  it  In  the  hands  of  Robert  T.  Fouchd, 
as  agent  to  hold  and  manage  It  for  the  bene- 
fit of  the  state.  He  concludes  this  part  of 
his  message  with  the  following  significant  lan- 
guage: "I  may  remark,  however,  that  I  have 
seen  no  reason  to  change  my  opinion  that  the 
state  will  consult  its  best  interest  by  ridding 
herself  of  all  ownership  in  and  responsibility 
for  such  property,  even  at  a  tolerable  loss^" 
The  bonds  of  the  North  ft  South  Railroad 
were  indorsed  by  Gov.  Smith,  and  the  road 
was  seized  by  him  hi  default  of  interest  in 
July,  1874.  Gov.  Colquitt  ordered  It  sold 
on  the  first  Tuesday  In  September,  1877. 
The  purchaser  failed  to  comply  with  his  bid, 
and  In  January,  1878,  Gov.  Colquitt  sold  the 
property  at  private  sale  to  L.  P.  Garrard,  at 
the  highest  bid  received  on  the  first  Tues- 
day In  September,  1877.  See  Mln.  Ex.  Dept. 
1877-78.  See,  also.  House  Journal  1878,  p. 
80.  The  road  was  sold  on  six  years'  time, 
but  the  purchaser  made  earlier  payments, 
having  settled  In  full  on  July  1,  1881.  See 
governor's  message,  Senate  Journal,  p.  38. 
The  bonds  of  the  Memphis  Branch  Railroad 
were  Indorsed  May  12,  1874.  The  company 
defaulting,  the  governor  In  May,  1876,  seized 
the  road.  Senate  Journal  1877,  p.  27.  On 
June  0,  1877,  the  governor  ordered  the  road 
sold  on  the  first  Tuesday  In  August,  but  only 
a  portion  of  it  was  sold,  being  bid  in  by  the 
Marietta  &  North  Georgia  Railroad  Compa- 
ny for  $9,000.  The  governor  ordered  the 
balance  of  the  property  of  the  Memphis 
Branch  sold  on  the  first  Tuesday  in  Sep- 
tember, 187a  See  Min.  Ex.  Dept  1878,  p.  31. 
It  seems  clear  to  me,  in  the  light  of  these 
circumstances,  that  the  words  of  the  section 
of  the  constitution  under  consideration,  **oth- 
er  railroads  held  by  the  state,"  referred  to 
these  two  railroads,  which  were  regarded 
by  the  governor  at  the  time  the  convention 
was  in  session  as  being  the  property  of  che 
state,  and  the  sale  of  which  was  evidently 
contemplated.  These  were  the  "other  rail- 
roads held  by  the  state"  to  which  the  sec- 
tfon  plainly  referred,  and  I  can  see  no 
ground,  either  in  law  or  reason,  to  extend  the 
application  of   the  constitutional   provision 


to  all  subsequ^itly  acquired  public  property. 

The  $200,000  involved  in  this  case  were 
the  proceeds  of  the  sale  by  the  state  of  the 
Northeastern  Railroad.  Was  this  road  held 
by  the  state  of  Georgia  In  1877?  The  histo- 
ry of  the  state  shows  that  It  was  not  so 
held  at  that  time,  even  as  a  pledge  or  by  vir- 
tue of  a  mortgage.  Atty.  Gen.  Hammond 
had  given  the  governor  an  opinion  that  he 
could  not  legally  Indorse  its  bonds,  and  Gov. 
Smith  had  refused  to  indorse  them.  The 
company  had  applied  to  the  general  assem- 
bly In  January,  1877,  for  an  indorsement  of 
its  bonds,  but  that  body  had  declined  to 
direct  the  governor  to  so  act  It  follows, 
therefore,  that  when  the  constitution  of 
1877  was  adopted  the  state  did  not  own  the 
Northeastern  Railroad,  had  never  held  or 
operated  it,  and  did  not  have  even  an  in- 
choate lien  against  the  company  or  Its  prop- 
erty. It  was  not  until  1878  that  the  state 
acquired  even  a  mortgage  upon  this  proper- 
ty. The  road  was  successfully  operated  un- 
til 1808,  when,  the  company  having  default* 
ed,  the  governor  took  possession.  Then,  for 
the  first  time,  was  the  road  held  by  the  state. 
It  was  afterwards  sold  by  the  governor,  and 
bid  In  by  him  for  the  state  for  $100,000. 
That  sale  was  for  the  purpose  of  collecting 
the  mortgage,  and,  even  if  the  constitutional 
provision  before  quoted  can  be  held  to  ap- 
ply to  this  property,  $100,000  (the  proceeds 
of  the  first  sale)  is  all  that  the  bondholders 
can  claim  under  that  section,  and  not  |200,- 
000  (the  amount  realized  by  the  state  .after 
the  property  had  greatly  Increased  in  value). 
If  the  subsequent  sale  had  been  for  |50,000, 
the  bondholders  would  certainly  have  had 
the  right  to  claim  that  the  state  was  liable 
for  $100,000,  the  amount  of  the  first  sale; 
and  if,  after  being  sold,  the  property  in- 
creases In  value,  and  a  greater  amount  Is  real- 
ized, they  cannot  claim  any  greater  amount 
than  was  realized  on  the  first  sale.  But  I 
think  that  the  proper  construction  of  the 
constitution  is  that  the  section  in  question 
does  not  Include  the  proceeds  of  the  sale  of 
the  Northeastern  Railroad,  and  that  there- 
fore the  Judgment  of  the  trial  court  was 
absolutely  demanded,  under  a  fair  construc- 
tion of  the  law,  and  should  consequently  be 
affirmed. 

Mr.  Justice  COBB,  In  his  able  and  exhaust- 
ive opinion  delivered  on  behalf  of  the  ma* 
Jority  of  the  court,  uses  the  following  lan- 
guage: "That  the  setting  apart  of  this  fund 
for  a  number  of  years,  when  it  Is  not  need- 
ed to  discharge  the  public  debt,  and  during 
a  time  when  other  demands  due  by  the  state 
must  be  discharged  by  taxation,  which  de- 
mauds  could  be  temporarily  met  by  the  use 
of  the  public  property  fund,  is  an  unwise 
policy  and  bad  financiering,  is  an  argument 
which  cannot  be  considered.  In  the  face  of  a 
plahi  and  unambiguous  provision  in  the  con- 
stltutlon  declaring  that  the  fund  can  be 
used  only  in  a  given  way."  This  Is  unde- 
niably true,  as  a  legal  and  ethical  proposi- 
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tion.  But  my  position  Is  that  the  proceecUi 
of  the  sale  of  the  Northeastern  Railroad  con- 
stitute no  part  of  the  public  property  fund 
referred  to  In  the  constitution,  and  I  see 
no  reason  for  encouraging  the  "unwise  pol- 
icy*' and  "bad  financiering"  alluded  to  by 
extending  the  application  of  the  section  of 
the  constitution  to  property  which  I  do  not 
believe  the  framers  of  the  constitution  had 
In  contemplation  when  they  adopted  this 
proYlsion.  Presumably,  the  present  bonded 
Indebtedness  of  the  state  was  in  existence 
when  the  constitution  was  adopted.  All  the 
bonds  which  were  then  in  existence  were 
held  by  the  owners  upon  the  faith  of  the 
honesty,  of  the  state  In  making  provision 
to  meet  its  debts  by  taxation.  This  addition- 
al pledge  was  therefore  merely  a  gratuity, 
without  any  consideration  whatever,  and  a 
construction  of  it  should  not  be  extended  be- 
yond a  fair  legal  Interpretation  of  its  lan- 
guage. I  cannot  see  the  force  of  the  reason 
given  in  the  majority  opinion  why  the  con- 
stitutional provision  under  discussion  In- 
cluded the  Northeastern  Railroad.  It  is  stat- 
ed that:  "The  Northeastern  Railroad  Com- 
pany was  Incorporated  October  27,  1870. 
♦  ♦  ♦  It  was  provided  In  its  charter  that 
under  certain  conditions  the  state  would 
place  its  Indorsement  upon  the  bonds  of  the 
company  for  a  given  amount  per  mile  of  con- 
structed railroad.  This  Indorsement  was 
placed  upon  the  bonds  of  the  company  by 
the  governor  in  1878."  That  certainly  did 
not  constitute  a  holding  of  the  railroad  at 
the  time.  The  fact  that  the  state  had  the 
power  to  Indorse  the  bonds,  if  It  so  desired, 
can  in  no  event  give  It  the  ownership  of  the 
property.  As  before  seen,  the  convention 
must  have  known  that  at  that  time  the 
efforts  made  to  secure  the  indorsement  by 
the  state  of  the  bonds  of  this  company  had 
been  unsuccessful.  But,  even  if  the  bonds 
of  the  company  had  been  indorsed  before 
the  meeting  of  the  convention,  the  railroad 
could  not,  under  the  definition  of  the  word 
"hold"  given  in  the  beginning  of  this  opin- 
ion, and  which  I  think  Is  unanswerable, 
have  been  "held"  by  the  state;  and  hence  It 
could  not  have  been  included  In  the  consti- 
tutional provision  pledging  the  proceeds  of 
the  sale  of  public  property  to  the  payment 
of  the  bonded  debt  of  the  state. 

2.  When  the  constitutional  convention 
drafted  the  law  contained  in  section  5900  of 
the  present  Civil  Code,  the  state  owned  not 
only  the  Western  &  Atlantic  and  Macon  & 
Brunswick  Railroads,  but  also  the  property 
enumerated  in  sections  060-1016  of  the  Code 
of  1873.  Among  this  property  were  the  old 
capitol  situated  In  Atlanta,  the  Okefenokee 
swamp,  and  the  Western  &  Atlantic  Railroad 
lands.  Some  of  It  was  afterwards  sold,  and 
brought  amounts  aggregating  $232,008.58. 
The  proceeds  6t  these  sales,  as  I  understand 
It,  unquestionably  form  a  part  of  the  public 
property  fund  which  the  treasurer  claims  to 
hold.    By  reference  to  Acts  1898,  p.  421,  It 


will  be  seen  from  the  treasorer'i  report  of 
that  year  that  there  was  then  in  the  treasury 
only  $120,004.67.  To  that  report  the  treaa- 
urer  adds  a  note  stating  that  to  the  amount 
named  should  be  added  $198,937.60,  the  net 
receipts  from  a  temporary  loan,  making  a 
total  of  cash  on  hand  of  $318,942.07.  He  fur- 
ther states  that  of  this  amount  $100,000  was 
reserved  for  the  sinking  fund,  and  $5,600 
was  held  to  pay  past-due  bonda  The  note 
goes  on  to  say:  "On  the  Ist  of  October  [the 
day  following  the  date  of  the  report]  the  fol- 
lowing accounts  are  due,  and  must  be  met 
when  presented,  viz.:  Salaries,  $37,000;  con- 
tingent fund,  $3,000;  department  of  agri- 
culture, $2,500;  public  building  fund,  $1,500; 
public  institutions,  $79,575;  monumental 
fund,  $15,000;  textile  department  of  Techno- 
logical School,  $10,000;  and  accounts  due  on 
military  fund,  $15^000,— making  a  total  of 
$269,075,  and  leaving  a  balance  of  $49,867.07 
to  meet  demands  on  the  treasury  until  taxes 
can  be  collected."  Evidently,  Included  in 
this  statement  of  the  money  that  had  passed 
Into  the  treasury  were  the  above  proceeds  of 
the  sale  of  public  property,  amounting  to 
about  $232,000.  From  this  public  official  rec- 
ord, it  Is  manifest  that  before  the  present 
treasurer  came  Into  office  that  fund  had  gone 
Into  the  general  treasury,  and  been  otherwise 
disposed  of  In  the  administration  of  the  state 
government  Now  to  the  point:  I  know  of 
the  sale  of  no  other  public  property  acquired 
since  that  time,  save  that  of  the  Northeast- 
ern Railroad,  which  was  bid  in  by  the  state 
at  public  sale  in  1896.  That  road  was  after- 
wards sold,  however,  on  time,  for  a  little 
over  $300,000,  $100,000  of  which  was  paid  In 
1899,  and  $100,000  In  1900.  This  makes 
$200,000,  which  is  to  be  added  to  the  $232,- 
000  above  mentioned,  which  the  defendant 
below  claims  to  hold  as  the  aggregate  pro- 
ceeds of  the  sale  of  public  property.  As  I 
have  already  endeavored  to  demonstrate,  the 
proceeds  of  the  sale  of  the  Northeastern 
Railroad  have  nothing  whatever  to  do  with 
the  property  which  the  constitutional  con- 
vention intended  to  pledge  for  the  payment 
of  the  bonded  debt  Therefore  practically 
all  of  this  money  must  be  a  part  of  the  gen- 
eral fund,  constituting  no  part  of  the  pro- 
ceeds of  the  sale  of  public  property.  The 
legislature  In  1897  evidently  Intended  that 
the  teachers*  fund  of  $400,000  should  be  paid 
out  of  the  general  fund  in  the  treasury.  In 
my  opinion,  the  governor  did  right  In  Issuing 
warrants  upon  these  funds;  and  the  attor- 
ney general  was  clearly  correct  In  the  opin- 
ion which  he  gave  the  treasurer  when  con- 
sulted,—that  these  warrants  should  be  hon- 
ored. I  am  not  prepared  to  say  that  the 
constitutional  convention  of  1877  Intended 
to  direct  that  the  proceeds  of  the  sale  of  pub- 
lic property  should  be  locked  up  or  set  aside 
and  kept  for  16  years,  bearing  no  Interest,  to 
await  the  falling  due  of  the  principal  of  the 
state  bonds.  That  section  was  directory 
to  the  legislature.     Keeping  the  money  in 
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that  way  would  certainly  be  a  financial  tol-  \ 
ly,  and  I  think  that  the  purpose  of  the  con- 
ventlou  was  to  give  the  legislature  some 
power  in  controlling  that  fund,  investing  it, 
and  taking  proper  charge  of  it  Paying  a 
temporary  and  current  indebtedness,  having 
as  security  therefor  the  income  from  taxa- 
tion of  all  the  property  in  the  state,  is  cer- 
tainly as  safe  as  depositing  the  money  in 
bank.  It  is  not  improper  to  regard  as  cash 
the  taxes  upon  the  property  of  the  people 
during  a  current  year,  and  the  legislature 
can  regard  it  as  cash  with  as  much  pro- 
priety, if  not  more,  than  the  treasurer  can  re- 
gard a  deposit  in  bank;  for  taxes  do  not  fail, 
and  banks  sometimes  do. 

I  do  not  deem  it  necessary  to  express  any 
decided  view  in  regard  to  the  question  wheth- 
er or  not,  when  warrants  have  been  drawn 
by  the  governor  in  accordance  with  an  act 
of  the  general  assembly,  approved  by  the 
comptroller  general,  and  their  payment  ad- 
vised by  the  attorney  general,  the  treasurer 
has  the  right  to  refuse  to  pay  them  upon  the 
ground  that  their  issuance  is  unconstitution- 
aL  The  question,  however,  is  at  least  a  de- 
batable one.  and  eminent  authority  exists  in 
support  of  the  contention  that  he  has  no  such 
right  In  the  case  of  State  v.  Heard,  47  La. 
Ann.  1679,  18  South.  746.  it  is  held  that: 
''Executive  officers  of  the  state  government 
have  no  authority  to  decline  the  performance 
of  purely  ministerial  duties  which  are  im- 
posed upon  them  by  a  law.  on  the  ground 
that  it  contravenes  the  constitution.  Laws 
are  presumed  to  be.  and  must  be  treated  and 
acted  upon  by  subordinate  functionaries  as. 
constitutional  and  legal  until  t&eir  unconsti- 
tutionality or  illegality  has  been  Judicially 
established.  Under  our  system  of  govern- 
ment it  was  certainly  never  intended  by  its 
founders  that  an  executive  officer  should  nul- 
lify a  law  by  neglecting  or  refusing  to  act 
under  it"  In  U.  S.  v.  Jones,  18  How.  92,  15 
L.  Ed.  274.  a  principle  analogous  to  the  one 
now  under  consideration  was  decided.  In 
that  case  an  accounting  officer  had  put  hia 
opinion  against  that  of  the  secretary  of  the 
navy  and  the  attorney  general  of  the  United 
States.  The  court  there  held:  "The  secre- 
tary of  the  navy  represents  the  president 
and  exercises  his  power  on  the  subjects  con- 
fided to  his  department  He  is  responsible  to 
the  people  and  the  law  for  any  >ibuse  of  the 
powers  intrusted  to  him.  His  acts  and  deci- 
sions on  subjects  submitted  to  his  Jurisdic- 
tion and  control  by  the  constitution  and  laws 
do  not  require  the  approval  of  any  officer  of 
another  department  to  make  them  valid  and 
conclusive."  It  is  true  that  there  was  a  dis- 
senting opinion  in  that  case,  but  the  ma- 
jority opinion  was  approved  in  the  case  of 
U.  S.  V.  Johnston,  124  U.  S.  236,  8  Sup.  Ct  446. 
31  L.  Ed.  389,  where  the  court  referring  to 
certain  officials  who  had  attacked  the  con- 
stitutionality of  an  act  of  the  secretary  of 
the  treasury,  says:  *'In  auditing  those  ac- 
counts, they  would  have  been  bound  to  re- 


gard such  action  of  the  secretary  as  final." 
But  conceding,  for  the  sake  of  the  argument 
that  the  treasurer  has  the  right  to  question 
the  constitutionality  of  the  act  under  which 
the  appropriation  was  made,  it  follows,  I 
think,  from  what  has  already  been  said,  that 
he  must  then  demonstrate  that  the  fund 
which  he  claims  to  be  exempt  by  virtue  of 
the  constitutional  provision  for  the  payment 
of  the  bonded  debt  Is  the  specific  fund  in  his 
hands,  specifying  Its  amount  from  what 
property  it  came,  and  that  he  has  held  it 
ever  since  It  came  Into  his  possession.  That 
could  be  done  by  selecting  a  special  deposi- 
tory for  it.  and,  unless  this  is  done,  his  plea 
under  the  constitution  amounts  to  absolutely 
nothing;  for  certainly  the  state  treasurer  has 
no  power  to  go  upon  the  general  fund  and 
set  apart  a  portion  thereof  for  the  purpose  of 
meeting  expenditures  made  under  the  ad- 
ministration of  his  predecessors  in  office. 

By  reference  to  the  treasurers'  reports  pub- 
lished in  the  acts  of  the  general  assembly,  it 
will  be  seen  that  the  above-mentioned  sum 
of  $232,065.58  was,  no  doubt  proceeds  of  the 
sale  of  the  old  capitol  property,  the  Okefe- 
nokee  swamp,  lottery  property,  and  Western 
ft  Atlantic  lands,  and  that  these  proceeds 
went  into  the  state  treasury  in  the  years 
1890,  1891,  and  1892.  From  the  treasurer's 
report  of  1898.  above  referred  to.  it  is  evident 
to  my  mind  that  this  part  claimed  by  the 
defendant  to  be  proceeds  of  the  sale  of  pub- 
lic property  was  disposed  of  in  the  adminis- 
tration of  state  affairs  prior  to  1899.-  In  the 
absence  of  any  proof  to  the  contrary,  the 
presumption  is  that  there  was  a  legal  dispo- 
sition of  this  fund.  It  may  have  been  ap- 
plied to  the  bonded  debt  of  the  state.  So 
far  as  the  facts  of  this  case  show,  therefore, 
there  is  really  in  existence  the  proceeds  of 
the  sale  of  no  public  property  contemplated 
by  section  5900  of  the  Civil  Oode. 

It  is  with  great  reluctance  that  I  feel  called 
upon  to  dissent  from  the  opinion  of  my 
Brethren  of  the  bench  in  this  case,  but  I 
am  impelled  to  put  upon  record  my  firm 
conviction  that  the  Judgment  of  the  court 
below  should  not  be  reversed,  but  that  on 
the  contrary,  direction  should  be  given  that 
the  mandamus  apply  to  the  entire  fund,  and 
not  simply  to  a  particular  portion  thereof; 
that  the  governor  did  no  unconstitutional  act 
in  issuing  these  warrants;  and  that  the  at- 
torney general  was  correct  In  the  legal  opin- 
ion expressed  thereon. 
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(Supreme  Court  of  Georgia.    May  25,  1901.) 

RBSCISSION    OF    CONTRACT— PLBADINO—liUL- 
TIFARIOUSNBSS— ELECTION. 

1.  When,  by  the  prayers  contained  in  an  equi- 
table petition,  a  rescission  of  a  particular  con- 
tract is  sought,  the  fact  that  such  petition  bases 
the  rijrht  to  rescission  on  two  distinct  grounds 
does  not  render  the  petition  objectionable  as  be- 
ing multifarious;   and  this  is  true  although  one 
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of  the  grounds  alleged  \b  fraud  and  misrepre- 
sentation in  procuring  the  execution  of  the  con- 
tract, and  the  other  is  that  defendant  had  no 
title  to  the  property  which  was  the  subject- 
matter  of  the  contract  (a)  The  allegations  in 
the  petition,  when  considered  with  the  prayer, 
did  not  render  the  petition,  or  any  part  thereof, 
an  action  of  deceit. 

2.  The  trial  judge  erred  In  compelhng  an  elec- 
tion by  the  plaintiff  as  to  which  of  the  two 
grounds  for  rescission  he  would  rel;^  on,  and  in 
dismissing  the  petition  on  the  failure  of  the 
plaintiff  to  make  such  election. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Pickens  coun- 
ty;   George  F.  Gober,  Judge. 

Action  by  B.  W.  Allred  against  W.  B. 
Tate.  Judgment  for  defendant  Plaintiff 
brings  error.    Reversed. 

Shepard  Bryan,  a  D.  Phillips,  a  Faw,  S. 
A.  Darnell,  W.  T.  Day,  and  Z.  D.  Harrison, 
for  plaintiff  in  error.  Clay  &  Blair,  R.  N. 
Holland,  Teasley  &  Hutcherson,  and  Spencer 
R.  Atkinson,  for  defendant  in  error. 

LITTLE,  J.  Allred  filed  a  petition  in  the 
superior  court  of  Pickens  county  against 
Tate,  in  which  he  tendered  to  the  defendant 
a  reconveyance  of  the  mineral  and  marble 
interest  In  certain  lands  which  theretofore 
Tate  had  conveyed  to  him  under  a  contract 
of  purchase,  and  prayed  that  the  contract 
under  which  the  purchase  had  been  made 
be  by  decree  of  the  court  rescinded,  and 
that  he  have  a  Judgment  recovering  certain 
sums  of  money  and  certain  specific  property 
paid  and  turned  over  to  Tate  as  the  consid- 
eration of  such  contract  of  purchase.  This 
petition  and  prayer  was  based  on  two  grounds 
—First  it  is  alleged  that  Tate  had  procured 
the  execution  of  the  contract  of  purchase 
by  fraud,  and  by  colluding  with  one  Mallard, 
who  fraudulently,  and  by  misrepresentations, 
Induced  Allred  to  purchase  the  land  from 
Tate,  in  the  doing  of  which  Mallard  was  the 
agent  and  representative  of  Tate;  second, 
because  at  the  time  Tate  sold  and  conveyed 
to  petitioner  the  mineral  and  marble  interest 
Tate  had  no  valid  title  to  the  land.  It  Is  not 
necessary,  from  the  view  we  take  of  the 
case,  te  set  out  in  detail  the  acts  of  fraud 
which  are  alleged  In  the  petition,  to  which 
the  defendant  filed  certain  demurrers.  The 
first  of  a  general  demurrer  alleged  that  the 
petition  set  forth  no  such  cause  of  action 
as  entitled  petitioner  to  any  relief  against  the 
defendant;  the  second  was  a  general  demur- 
rer to  certain  specified  paragraphs  of  the 
petition,  alleging  that  the  matter  contained 
therein  was  not  pertinent  or  relevant  to  the 
other  allegations  in  the  petition,  and  should 
therefore  be  stricken;  and  a  third  ground  of 
demurrer  in  these  words:  "Defendant  fur- 
ther demurs  and  moves  to  dismiss  said  suit 
because  of  misjoinder  of  action,  one  count 
being  an  action  ex  delicto  and  the  other 
count  ex  contractu."  At  the  hearing  the  trial 
Judge  ruled  that  the  petitioner  should  elect 
"upon  which  coimt  In  the  petition  he  would 
proceed  to  trial,  to  wit,  the  action  of  deceit 


Of  failure  of  title.**  The  order  dlsmisalnf 
the  petition  follows,  in  this  language:  'Te- 
titioner's  counsel  having  refused  in  open 
court  to  make  the  election  and  comply  with 
the  order  of  court,  the  demurrer  is  hereby 
sustained."  The  bill  of  exceptions  assigns 
as  error  the  decision  of  the  Judge  requiring 
the  election  and  the  order  sustaining  the  de- 
murrer. It  will  be  observed  that  the  trial 
Judge  nowhere  construed  or  passed  upon  the 
question  whether  the  petition  did  or  did  not 
set  out  a  cause  of  action,  nor  whether  cer- 
tain specified  paragraphs  of  the  petition 
should  be  stricken  because  they  were  not 
pertinent  or  relevant  to  the  other  allegations 
in  said  petition.  In  ordering  an  election  by 
the  plaintiff  as  to  which  of  the  two  "counts" 
he  would  rely  on  for  a  decree  in  his  favor, 
the  trial  Judge  evidently  considered  only  the 
point  made,  that  there  was  a  misjoinder  of 
actions;  and  when,  in  effect,  he  ruled  that 
there  was  a  misjoinder,  and  held  that  it  was 
a  case  for  election,  he  did  not,  in  any  man- 
ner, construe  or  pass  on  the  merits  of  the 
case  made  by  the  allegations  of  the  petition, 
and  we  are  without  his  Judgment  on  the 
legal  sufficiency  of  such  allegations.  The 
real  objection  considered  by  the  Judge  was 
that  the  petition  was  multifarious,  which  is 
a  "blending  in  one  bill  in  equity  matters 
which  in  their  nature  are  distinct  and  inde- 
pendent" (And.  Law  Diet),  as  well  as  that 
it  came  under  that  rule  which  forbids  the 
Joining  in  one  action  causes  arising  ex  de- 
licto and  those  arising  ex  contractu.  Inas- 
much as  the  trial  Judge  did  not  consider  or 
pass  upon  the  merits  of  the  case  made  by 
the  petition,  nor  whether  there  was  a  good 
cause  of  action  set  out,  we  will  not  do  so, 
but  confine  ourselves  to  the  question  passed 
upon  by  him.  It  is  our  opinion  that  the 
petition  was  not  multifarious,  and  that  none 
of  the  allegations  therein  made  can  be  so 
construed  as  to  characterize  the  action  as 
one  of  deceit 

If  this  construction  be  correct,  it  will  fol- 
low that  the  trial  Judge  erred  in  ordering 
the  petitioner  to  elect  upon  which  "count" 
he  would  proceed  to  trial.  The  prayer  of 
the  petition  which  indicates  the  character 
of  the  action  is  that,  by  a  decree,  the  con- 
tract for  the  purchase  of  the  tnineral  and 
marble  interest  in  certain  lands  be  rescind- 
ed. The  causes  which  petitioner  claims  are 
sufficient  to  authorize  this  rescission  are  two, 
—fraud  by,  and  want  of  title  in,  the  other 
party  to  that  contract  Petitioner  says  that 
he  Is  entitled  to  such  rescission  on  each  of 
these  grounds,  and,  while  they  are  totally 
distinct  and  separate,  their  incorporation  in 
one  petition  does  not  make  the  petition  mul- 
tifarious. The  object  of  the  petition  la  to 
cause  a  rescission  of  the  contract,  and  we 
know  of  no  reason  why  any  number  of  sep- 
arate and  distinct  grounds  may  not  be  set 
out  and  urged  in  one  petition  to  cause  this 
result  The  allegations  as  to  each  seek  but 
one  end,— the  rescission  of  the  contract,— and. 
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if  for  all  or  any  of  the  reasoiiB  set  out  the 
petitioner  \u  entitled  to  such  a  decree,  it 
would  be  so  ordered.  The  allegations  sim- 
ply set  up  two  reasons  why  the  decree  plain- 
tiff prays  for  should  he  rendered.  The  mat- 
ters set  up  are  multifarious,  but  that,  of  it- 
self, does  not  alford  a  legal  objection  to  the 
petition.  Judge  Story  (in  his  work  on  Elqul- 
ty  Pleading  [10th  Bd.]  p.  271)  says:  ••There 
may  be  cases  in  which  multifarious  matters 
of  distinct  natures  may  be  involved  in  the 
bill,  and  yet,  from  the  objects  of  the  bill, 
the  objection  of  multifariousness,  as  to  a 
particular  defendant,  ought  not  to  prevalL 
*  *  *  So,  if  the  bill  should  contain  sev- 
eral matters,  all  of  which  may  come  into 
consideration  (as,  for  example,  on  taking  an 
account)  as  prayed  for,  although  relief  may 
ultimately  be  given  in  respect  to  some  of 
them  only,  yet  the  bUl  will  not  be  deemed 
multifarious." 

We  also  think  that  the  trial  judge  erred 
in  ruling  that  any  of  the  allegations  of  the 
petition  made  an  action  of  deceit.  As  we 
have  seen,  tl^e  main  prayer  of  the  petition 
was  that  the  contract  should  be  rescinded. 
The  additional  prayers  have  direct  reference 
to  a  decree  of  rescission;  that  is,  that  the 
deeds  be  canceled,  that  uncollected  notes  be 
restored,  and  that  judgment  be  rendered  in 
bis  favor  for  the  purchase  price  which  he 
has  paid.  These  are  Incident  to  and  follow 
a  decree  of  rescission,  where  money  has  been 
paid  and  title  to  land  conveyed  under  the 
contract,  and  neither  the  prayer  of  the  peti* 
tion,  nor  any  allegations  thereof,  are  suffi- 
cient to  characterize  any  part  of  the  petition 
as  an  action  for  deceit  This  being  true, 
no  cause  for  election  existed,  and  the  trial 
judge  erred  in  dismissing  the  petition  be- 
cause of  the  refusal  to  so  elect.  Judgment 
reversed,  all  the  justices  concurring. 
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(Supreme  Court  of  Georgia.    May  25,  1001.) 

EJBCTMSNT— BVIDBNCB-PRIOR  POSSESSION. 

1.  One  who  bases  an  alleged  right  to  recover 
land  upoD  prior  possession  alone  do^  not  make 
oat  a  prima  fade  case  by  merely  testifying  that 
he  ''went  into  possession  of  it  ohl^  by  leasing 
it  to  [a  named  person]  for  turpentine  purposes 
for  three  years,  and  patting  him  into  posses- 
sion,** and  that  the  lessee  •^commenced  cutting 
it  about  two  years  after  [the  plaintiff]  leased  it 
to  him,"  and  that  '•during  the  time  [the  lessee] 
sold  it  to**  another  person. 

2.  As  the  evidence  m  the  present  case  demaua- 
ed  the  verdict  in  favor  of  the  defendant  which 
the  court  directed.  It  was  erroneous  to  grant  a 
new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Early  coimty; 
H.  G.  Sheffield,  Judge. 

Action  by  John  Isom  against  T.  T.  Knight 
Verdict  for  defendant  From  an  order  grant- 
ing a  new  trial,  defendant  brings  error.  Be- 
veraedb 


Arthur  Gray  Powell,  for  plaintiff  In  error. 
W.  0.  WorriU  and  R.  H.  Sheffield,  for  defend- 
ant in  error 

FISH,  J.  Isom  brought  suit  against 
Knight  for  the  recovery  of  a  certain  tract  of 
land  situated  in  Early  county.  On  the  trial, 
upon  the  conclusion  of  the  evidence,  the 
court  directed,  and  the  Jury  accordingly  re- 
turned, a  verdict  in  favor  of  the  defendant. 
The  plaintiff  moved  for  a  new  trial,  which 
was  granted  by  the  court,  and  the  defendant 
excepted.  This  is  the  first  grant  of  a  new 
trial  in  the  case,  and  ''the  first  grant  of  a 
new  trial  will  not  be  disturbed  by  the  su- 
preme court  unless  the  plaintiff  in  error 
shows  that  the  juage  abused  his  discretion 
in  granting  it  and  that  the  law  and  the  facts 
require  the  verdict  notwithstanding  the  Judg- 
ment of  the  presiding  Judge.**  Civ.  Code,  $ 
6585.  The  assignment  of  error  in  the  bill  of 
exceptions  is  "that  the  court  erred  in  grant- 
ing a  new  trial  in  said  case,  because  there 
was  no  other  verdict  which  could  legally 
have  been  rendered  in  said  case,  under  the 
facts  thereof,  except  a  verdict  for  the  de- 
fendant.*' Did  the  law  and  the  facts  of  this 
case  require  the  verdict  which  was  directed 
by  the  court  and  rendered  by  the  Jury?  We 
think  that  they  did,  and  that  therefore  the 
Judge  erred  in  granting  a  new  trial.  The 
plaintiff  showed  no  title  in  himself,  and  re- 
lied for  a  recovery  solely  upon  prior  posses- 
sion. He  plants  himself  in  this  court  upon 
the  proposition  that  **plaintiff  in  the  court 
below,  by  showing  prior  possession,  made 
out  a  prima  facie  case  which  put  the  de- 
fendant to  ihe  proof  of  paramount  title." 
Did  the  plaintiff  show  prior  possession,  and 
thus  make  out  a  prima  fade  case  in  his  fa- 
vor? He  Introduced  a  deed,  dated  August  2, 
1850,  from  Hutchins,  as  sheriff  of  Early 
county,  to  Joyner,  and  successive  deeds,  ex- 
ecuted at  various  dates  thereafter,  making  a 
complete  chain  from  the  sheriff  down  to  him- 
self. He  did  not  show  that  any  of  his  prede- 
cessors in  this  chain  had  ever  been  In  pos- 
session of  the  land  in  aispute.  Upon  the 
question  of  possession  he  testified  as  fol- 
lows: ''I  went  into  possession  of  it  only  by 
leasing  it  to  Mr.  Hilton  for  turpentine  pur- 
poses for  three  years,  and  putting  him  into 
possession.  He  commenced  cutting  it  about 
two  years  after  I  leased  it  to  him.  During 
the  time  Hilton  was  working  the  land  for 
turpentine  I  sold  it  to  Emily  J.  Tipton.  She 
never  went  into  possession  of  it,  but  sued 
me  to  set  aside  the  sale.  *  *  *  I  never 
abandoned  my  claim  to  the  lot  aud,  after 
the  suit  Tipton  brought  against  me  termi- 
nated, I  tried  to  place  a  tenant  in  possessioa 
of  the  lot  but  did  not  succeed  Iq  doing  it." 
We  do  not  think  this  testimony  was  sutil- 
cient  to  show  prior  possession  of  the  laud  in 
the  plaintiff.  "Actual  possession  of  lands  is 
evidenced  by  Indosure,  cultivation,  or  any 
use  and  occupation  thereof  which  la  so  noto* 
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rlous  as  to  attract  the  attention  of  every  ad- 
verse claimant,  and  so  exdusive  as  to  prevent 
actual  occupation  by  another."  Civ.  Code, 
§  3685.  ''Constructive  possession  of  lands  is 
where  a  person  having  paper  title  to  a  tract 
of  land  is  in  actual  possession  of  only  a  part 
thereof.  In  such  a  case,  the  law  construes 
the  possession  to  extend  to  the  boundary  of 
the  tract"  Id.  §  3586.  There  is  nothing  in 
the  evidence  which  shows  that  this  land,  or 
any  part  of  it,  was  inclosed  or  cultivated,  or 
that  there  were  any  improvements  whatever 
upon  it  So  far  as  appears  from  the  evi- 
dence, when  the  plaintiff  leased  it  to  Hilton 
it  was  simply  a  tract  of  timbered  land,  un- 
inclosed,  unoccupied,  and  unimproved.  The 
plaintiff's  statement  that  he  put  Hilton  in 
possession  is  a  mere  expression  of  opinion, 
which  can  amount  to  nothing,  unless  sup- 
ported by  facts  which  show  that  Hilton  real- 
ly did  take  possession  of  the  premises.  Evi- 
dently the  plaintiff  did  not  put  Hilton  in  pos- 
session of  the  land  at  the  time  he  leased  it 
to  him,  for  ililton  did  not  begin  to  cut  the 
timber  for  turpentine  purposes  until  about 
two  years  afterwards.  The  testimony  upon 
which  the  plaintiff's  claim  of  prior  posses- 
sion must  stand  or  fall  is  that  Hilton  "com- 
menced cutting  it  about  two  years  after  [the 
plaintiff]  leased  it  to  him,"  and  "during  the 
time  Hilton  was  working  the  land  for  tur- 
pentine [the  plaintiff]  told  it  to  Emily  J.  Tip- 
ton." Does  the  fact  that  Hilton  "commenced 
cutting  it"  show  that  he  was  in  possession 
of  the  tract  of  land  sued  for?  We  think  not 
One  might  commence  to  cut  timber  upon  a 
lot  of  land  for  turpentine  purposes  by  mere- 
ly cutting  a  single  tree  thereon,  yet  we  ap- 
prehend that  the  cutting  or  boxing  of  one 
tree  or  several  trees,  without  more,  would 
not  be  sufficient  to  show  that  the  one  who 
did  this  was  in  possession  of  the  entire  tract 
upon  which  the  tree  or  trees  stood;  nor  do 
we  think  merely  commencing  to  cut  would 
even  show  that  he  was  in  actual  possession 
of  the  particular  spot  of  ground  where  he 
"commenced.**  Indirectly,  the  plaintiff  swore 
that  Hilton  worked  the  land  for  turpentine, 
for  he  testified,  "During  the  time  Hilton  was 
working  the  land  for  turpentine  I  sold  it  to 
Ehnily  J.  Tipton."  But  how  much  of  the  land 
EQlton  worked  for  turpentine,  or  how  long 
he  worked  it,  does  not  appear  from  the  tes- 
timony. He  might  have  worked  the  land  for 
turpentine  purposes  for  three  years,  three 
days,  or  three  hours.  He  might  have  worked 
the  whole  tract  or  simply  one  acre  or  even 
a  few  square  yards  of  the  same.  It  seems 
almost  useless  to  say  that  the  evidence  does 
not  show  actual  occupation  of  the  entire 
tract  of  land  by  Hilton.  It  does  not  show 
that  he  worked  the  tract  of  land  so  exten- 
sively and  continuously  as  to  prevent  actual 
occupation  by  another.  He  might  have  sim- 
ply worked  one  corner  of  the  tract  while 
other  portions  of  it  were  occupied  by  other 
people;  and  even  the  part  that  he  did  work 


might  not  have  been  worked  In  such  a  man- 
ner as  to  render  his  occupation  thereof  so 
notorious  as  to  attract  the  attention  of  every 
adverse  claimant  and  so  exclusive  as  to  pre- 
vent actual  occupation  by  another.  If  the 
evidence  could  be  considered  as  being  suffi- 
cient to  show  that  the  plaintiff  had  prior  ac- 
tual possession  of  any  part  of  the  tract  it 
is  very  clear  that  he  could  not  recover  the 
entire  tvact  sued  for,  upon  the  ground  of 
prior  actual  possession  of  the  same.  It  is 
equally  clear  that  he  could  not  on  this  ground 
recover  any  part  thereof;  for  the  evidence 
utterly  fails  to  identify  the  part  that  he  had 
possession  of,  and  to  distinguish  It  from  the 
parts  that  were  not  in  his  possession.  So, 
even  had  he  sought  to  have  amended  his 
pleadings  for  such  a  purpose,  he  could  not 
have  recovered  any  part  of  the  land  upon 
the  ground  of  prior  actual  possession  of  the 
same.  Tripp  v.  Fausett  W  Ga.  330,  21  S. 
E.  572.  Under  the  evidence,  could  he  have 
recovered  the  land  sueH  for  upon  prior  ac- 
tual possession  of  a  part  and  constructive 
possession  of  the  whole?  Does  the  evidence 
show  prior  actual  possession  of  any  part  of 
the  land?  As  we  have  already  intimated, 
there  is  nothing  in  the  evidence  which  shows 
that  Hilton  worked  any  part  of  it  in  such  a 
manner  and  for  such  a  length  of  time  as  to 
make  his  use  and  occupation  of  such  part 
so  notorious  and  exclusive  as  to  amount  to 
actual  occupation,  as  defined  by  the  Civil 
Code.  We  do  not  think,  therefore,  that  the 
testimony  was  sufficient  to  show  prior  actual 
possession  of  any  part  of  the  land.  With- 
out actual  possession  of  some  part  there 
could  not  of  course,  be  constructive  posses- 
sion of  the  whole.  But,  granting  that  the 
testimony  did  show  that  the  plaintiff  had 
prior  actual  possession  of  some  undefined 
part  of  the  land,  was  he,  by  reason  of  this 
fact  and  the  further  fact  that  he  held  what 
purported  to  be  paper  title  to  the  entire 
tract,  constructively  in  possession  of  the 
whole  tract  described  In  the  deeds?  We 
think  not;  for,  in  order  for  actual  posses- 
sion of  a  part  to  be  legally  construed  to  ex- 
tend over  the  whole,  the  paper  title  held  by 
the  person 'who  is  in  possession  of  a  part 
must  have  been  duly  recorded.  "Possession 
under  a  duly  recorded  deed,  will  be  construed 
to  extend  to  all  the  contiguous  property  em- 
braced therein."  Civ.  Code,  §  3587.  See, 
also,  Tritt  v.  Roberts,  (U  Ga.  15C.  It  appears 
from  the  evidence  that  when  Hilton  was 
working  the  land  for  turpentine  the  deed  to 
the  plaintiff  had  not  been  recorded.  In  fact 
although  executed  in  r^ovember,  1871,  it  was 
not  recorded  until  October  1, 1900,  which  was 
10  months  after  this  suit  was  instituted. 
The  other  ueeds  in  the  chain  of  deeds  which 
the  plaintiff  iutroduced  had  all  been  recorded 
long  prior  to  the  date  of  the  deed  to  the 
plaintiff.  But  if  Hilton  was  really  in  actual 
possession  of  a  part  of  the  land,  he  was 
there  as  the  plaintiff's  tenant;  and,  unless 
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the  deed  to  the  plaintiff  wa«  then  on  recatC^ 
there  was  no  implied  notice  to  the  world  of 
the  extent  of  the  plaintUTs  claim,  and  there- 
fore no  constructiye  possession  by  the  plain* 
tiff  of  the  whole  tract  of  land.  As,  under  the 
eyidence,  the  plaintiff  conld  not  legally  have 
recovered  the  land  sued  for,  or  any  part 
thereof,  a  verdict  for  the  defendant  was  de- 
manded. The  court  did  right  to  direct  such 
a  verdict,  and  erred  in  granting  the  plaintiff 
a  new  trial.  Judgment  reversed.  All  the- 
jnstloes  concurring. 


(lit  Oa.  617) 

BASTMORE  v.  BUNKLEY  et  aL 

BUNKLEt  et  al.  v.  EASTMOBE. 

(Supfeme  Court  of  Georgia.    May  25»  1901.) 

APPSALr-ASSIONMBNT  OF  ERROR— INTDRVBN- 

TION— PLEADING— MBGHANIC'S 

UBN— BVIDENGB. 

1.  Aji  assignment  of  error  in  a  bill  of  ezcep- 
tions,  complalnin|r  that  the  court,  "over  the  pro- 
test of  the  plaintiff,"  allowed  named  persons  not 
parties  to  the  original  action  to  file  an  inter- 
vention therein,  and  excepting  generally  to  the 
allowance  of  such  intervention,  without  stating 
what,  if  any,  objection  was  made  thereto  when 
offered,  does  not  properly  present  any  question 
for  decision  by  the  supreme  court. 

2.  After  persons  not  parties  to  an  action  have 
been  allowed  to  intervene  therein  as  defendants, 
it  is  their  right  to  file  pleadings  denying  the 
plaintiff's  allegations,  and  setting  up  reasons  why 
he  should  not  have  the  relief  sought  by  his  pe- 
tition. 

3.  The  filing  of  such  pleadings  does  not  re- 
lieve the  plaintiff  of  the  burden  of  establishing 
his  light  to  u  recovery. 

4.  Even  if  constructing  improvements  on  giv- 
en realty  will,  in  any  event,  entitle  a  contractor 
to  a  lien  on  other  realty  of  the  same  owner 
which  may  be  benefited  or  enhanced  in  value 
by  reason  of  such  improvements,  it  is  incumbent 
on  the  contractor,  in  order  to  maintain  a  suit 
for  the  foreclosure  of  such  lien  on  this  latter 
realty,  to  clearly  and  distinctly  Identify  it  by 
evidence. 

5.  The  evidence  for  the  plaintiff  did  not,  in 
the  present  case,  establish  nls  right  to  a  fore- 
closure, either  in  whole  or  in  part,  of  his  alleged 
fien,  and  there  was  no  error  in  granting  a  non- 
suit. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Camden  coun- 
ty; Joseph  W.  Bennet,  Judge. 

Action  by  Thomas  £}astmore  against  the 
New  Cumberland  Island  Company.  W.  B. 
Bunkley  and  others  Intervene.  Prom  the 
judgment,  plaintiff  brings  error,  and  inter- 
pleaders assign  cross  error.  Affirmed,  and 
cross  bill  of  exceptions  dismissed. 

J.  D.  Sparks,,  for  plaintiff.  Atkinson  & 
Dunwoody,  for  interveners. 

LEWIS,  J.  This  was  a  petition  by  East- 
more  against  the  New  Cumberland  Island 
Company  to  foreclose  a  contractor's  lien  for 
a  sum  alleged  to  be  due  for  constructing  and 
r^;iairing  a  certain  dam  and  dock  or  pier  on 
Cmnberland  Island.  No  defense  was  filed  by 
the  company*  but  at  the  trial  term,  over  the 
objection  of  the  plaintiff*  the  court  allowed 
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the  executors  of  W.  B.  Bunkley  to  intervene^ 
and  become  parties  defendant,  on  a  petition 
In  which  they  alleged  that,  as  such  exec- 
utors, they  held  a  mortgage  on  the  realty 
against  which  the  Hen  was  sought  to  be  es- 
tablished, which  was  for  purchase  money  of 
the  property,  and  was  a  superior  lien;  that 
the  defendant  company  was  insolvent,  and 
the  property  insufficient  In  value  to  pay  the 
mortgage  debt,  and  that  the  holders  of  the 
mortgage  would  have  to  pay  the  plaintiff's 
dalm  if  his  alleged  lien  should  be  establish- 
ed; that  these  petitioners  were  not  apprised 
of  the  foreclosure  proceedings  at  the  appear- 
ance term,  and  had  Just  been  apprised  of  it 
for  the  first  time;  and  that  the  defendant 
company's  failure  to  defend  was  due  to  its 
hope  to  Impose  a  charge  on  the  mortgaged 
property,  and  thereby  save  itself  from  fur- 
ther obligation  to  pay  it»  which  was  wrong- 
ful and  fraudulent  An  answer  denying  the 
allegations  of  the  plaintiff's  petition  was  filed 
by  the  Interveners,  and  the  plaintiff  moved 
to  strike  the  answer,  because:  (1)  The  in- 
terveners show  no  such  cause  as  would  en- 
title them  to  intervene.  (2)  The  plaintiff  is 
pursuing  a  statutory  remedy,  and  is  not  pro- 
ceeding on  the  equity  side  of  the  court  (3) 
It  is  not  alleged  that  the  defendant  company 
is  in  the  hands  of  a  receiverr  or  likely  to  be 
so  placed.  (4)  It  is  not  alleged  that  there  is 
a  fund  in  hand  over  which  a  contest  between 
the  alleged  mortgage  and  the  plaintiff's  lien 
could  be  had.  (5)  It  is  not  alleged  that  the 
interveners  have  no  remedy  at  law.  (6) 
Their  remedy  is  by  money  rule  to  contest  for 
such  funds  as  may  be  realized  from  a  sale 
of  the  property  under  either  their  mortgage 
or  the  plaintiff's  lien.  The  court  overruled 
this  motion.  To  this  the  plaintiff  excepted. 
At  the  trial,  before  any  evidence  was  intro- 
duced, the  plaintiff  contended  that  the  bur- 
den in  the  case  rested  on  the  interveners,  and 
not  on  him,  because:  (1)  The  foundation 
of  the  suit  was  a  contractor's  lien,  which  the 
law  required  to  be  in  writing,  and  recorded; 
and,  this  being  true,  it  assumed  the  dignity 
of  a  promissory  note;  and,  being  regularly 
declared  on,  if  proper  service  was  had,  and 
no  defense  offered  by  the  defendant,  there 
was  no  burden  on  the  plaintiff  to  make  out 
his  case;  and,  had  the  suit  stood  simply  be- 
tween the  plaintiff  and  the  defendant  no 
evidence  would  have  been  necessary  In  order 
that  a  verdict  and  Judgment  be  had  In  favor 
of  the  plaintiff.  (2)  The  case  was  in  default 
as  between  the  plaintiff  and  the  defendant 
and  no  burden  to  make  out  a  complete  case 
in  favor  of  the  plaintiff  remained.  (8)  The 
interveners  having  been  made  parties  de- 
fendant and  asserted  certain  facts  in  their 
answer,  the  burden  of  proving  these  allega- 
tions rested  on  them.  The  court  overruled 
this  conteniion,  and  held  that  the  burden 
was  on  the  plaintiff.  At  the  conclusion  of 
the  evidence  introduced  for  the  plaintiff,  the 
interveners  moved  for  a  nonsuit  becaiise 
(1)   The    evidence    would    not    warrant    t. 
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recovery;  (2)  It  was  clearly  shown  that  f 
the  contract  to  do  work  on  the  dam  was 
disconnected  from  the  property  on  which 
the  plaintiff  sought  to  foreclose  his  lien; 
(8)  the  plahitiff  failed  to  prove  the  title  of 
the  property  to  have  been  in  the  defend- 
ant at  the  time  the  work  was  done;  and 
(4)  no  compliancy  with  his  contract  was 
shown.  The  court  sustained  the  motion,  and 
the  plaintiff  excepted,  assigning  error  on 
each  of  the  rulings  stated.  By  cross  bill  of 
exceptions  error  is  assigned  on  the  overrul* 
ing  of  a  demurrer  to  the  plaintiff's  petition, 
because:  (1)  No  cause  of  action  is  stated. 
(2)  The  contract  is  not  set  out  (3)  It  is 
not  alleged  whether  the  contract  was  in 
parol  or  written.  If  in  parol,  its  terms  are 
not  stated;  if  in  writing,  no  copy  is  set 
out  Error  is  also  assigned  on  the  refusal 
to  exclude  certain  documents  set  out  in  the 
cross  bill. 

1.  The  only  assignment  of  error  in  the  bill 
of  exceptions  by  which  complaint  is  made 
of  the  allowance  by  the  court  below  of  the 
intervention  referred  to  in  the  foregoing 
statement  of  facts  is  that  it  was  allowed 
*'over  the  protest  of  the  plainUff."  It  does 
not  appear  what  objection,  if  any,  was  made 
to  the  allowance  of  the  intervention  at  the 
time  it  was  offered,  and  nothing  more  than 
a  general  assignment  of  error  is  made  to 
this  ruling.  The  bill  of  exceptions  pendente 
lite,  filed  at  the  time  the  intervention  was 
allowed,  is  equally  vague  in  its  assignment  of 
error.  According  to  the  uniform  rulings  of 
this  court,  such  an  assignment  of  error  does 
not  properly  present  anything  for  our  de- 
termination, and  will  not  be  considered* 
See  Truluck  v.  Peeples,  1  Ga.  1;  Dunagan 
V.  Dunagan,  38  Ga.  554;  Jackson  v.  Jack- 
son, 47  Ga.  101  (15);  Thomas  v.  Parker,  69 
Ga.  284;  Mayor,  etc.,  v.  Moore,  74  Ga.  409; 
Hall  V.  Huff,  Id.  409;  Haywood  v.  State,  90 
Ga.  778,  16  S.  E.  979;  Kehoe  v.  Hanley,  95 
Ga.  321,  22  S.  B.  539;  Bush  v.  State,  95  Ga. 
bOl,  22  S.  E.  284;  Morris  v.  Levering,  98  Ga. 
34,  25  S.  E.  905;  Rodgers  v.  Black,  99  Ga. 
142,  25  S.  E.  21;  Association  v.  Glessner,  99 
Ga.  747,  27  S.  E.  187;  Deposit  Co.  v.  Ander- 
son, 102  Ga.  551,  28  S.  E.  382;  Peavy  v.  At- 
kinson, 108  Ga.  167,  33  S.  E.  956;  Railroad 
Go.  V.  Bond,  111  Ga.  14,  36  S.  E.  299;  and 
many  other  cases  which  might  be  cited  to  the 
same  effect 

2,  3.  As  a  logical  conclusion  of  the  ruling 
Just  made,  we  must  treat  the  intervention 
as  having  been  properly  allowed  by  the 
court  below,  and  it  follows  that  the  defend- 
ants in  error,  having  come  into  court  in  a 
legal  manner,  are  entitled  to  file  their  plead- 
ings denying  the  plaintiff's  allegations,  and 
setting  forth  their  reasons  why  the  relief 
prayed  for  in  the  petition  should  not  be 
granted.  The  answer  which  the  interveners 
iiled  was  of  this  nature,  and  the  motion  to 
strike  it  was  properly  denied.  Nor  do  we 
know  of  any  rule  of  law  by  which  the  filing 
of  such  pleadings  by  the  intervenersL  would 


relieve  the  plaintiff  of  the  burden  of  estab- 
lishing his  right  to  a  recovery. 

4.  It  appears  from  the  record  that  the 
plaintiff  in  error  brought  action  in  the  lower 
court  to  foreclose  a  mechanic's  lien  for  build- 
ing a  dam  and  dock  or  pier.  He  claimed  a 
lien  upon  real  estate,  with  which  no  connec* 
tion  whatever  is  shown  by  the  testimony 
with  this  property,  nor  was  there  any  evi- 
dence to  show  that  the  property  upon  which 
he  claimed  his  lien  belonged  to  the  defendant 
company.  It  is  not  necessary  to  decide  the 
question  whether  or  not  the  construction  of 
improvements  on  given  realty  will,  in  any 
event,  entitle  a  contractor  to  a  lien  on  other 
property  of  the  same  owner  which  may  be 
benefited  or  enhanced  In  value  by  reason  of 
such  improvements,  for,  conceding  that  such 
is  the  case,  it  is  certainly  essential  that  the 
contractor,  in  order  to  maintain  his  suit  for 
the  foreclosure  of  his  lien  on  the  separate 
realty  so  benefited,  shall  clearly  identify  it 
by  the  evidence.  Such,  as  has  been  seen, 
was  not  done  by  the  plaintiff  in  error  in 
this  case. 

5.  We  cannot  see  that  the  court  below 
erred  in  granting  a  nonsuit  The  evidence 
for  the  plaintiff  did  not  establish  his  right 
to  a  foreclosure,  either  in  whole  or  in  part 
of  the  lien  which  he  claimed,  and  hence  the 
Judgment  of  the  court  below  must  be  af- 
urmed.  Cross  bill  of  exceptions  dismiseed. 
All  the  Justices  concurring. 


(113  Q«.  584) 
DOZIER  V.  McWHORTER. 
(Supreme  Court  of  Georgia.    May  24,  1901.) 

JUDGMBNT  LIEN— BANKRUPTCT— BXBCUTION 
— BNTRIBS  ON  DOCKBT. 

1.  llie  sale  of  property  set  apart  as  exempt 
to  a  bankrupt  under  the  bankrupt  act  of  1867 
by  virtue  of  a  judgment  against  the  bankrupt 
on  a  debt  created  after  bankruptcy,  the  sale  be- 
ing had  while  the  bankrupt  is  still  the  head  of 
a  family,  does  not  devest  the  lien  of  a  judgment 
against  the  bankrupt,  rendered  prior  to  bank- 
ruptcy, when  the  holder  of  such  judgment  did 
not  prove  his  debt  in  the  bankrupt  court,  or 
participate  in  any  distribution  of  the  estate  of 
the  bankrupt. 

2.  There  is  no  law  requiring  that  entries  on 
an  execution  issued  on  a  judgment  rendered  in 
1876  shall  be  entered  on  the  general  execution 
docket  before  they  will  have  the  effect  of  pre- 
venting the  judgment  from  becoming  dormant 

3.  The  four-years  possession  of  land  which,  un- 
der Civ.  Code,  §  53o5,  will  devest  the  lien  of  a 
judgment,  mast  be  during  a  period  of  that  lengrth 
of  time  when  the  judgment  could  be  lawfully 
enforced  against  the  land. 

(SyUabus  by  the  Court) 

Exceptions  from  superior  court  Greene 
county;  F.  C.  Foster,  Judge  pro  hac. 

Action  by  K,  J.  Dozier  against  one  Wilson. 
Judgment  for  plaintiff.  On  levy  of  execu- 
tion W.  P.  MeWhorter  interposed  a  claim. 
Judgment  finding  the  property  not  subject, 
and  Dozier  excepts,  while  MeWhorter  filed 
cross  exceptions.  Aflarmed  on  cross  bill  of 
exceptions.    Main  bill  dismissed. 
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Columbus  Heard  and  Eb.  T.  Williams,  for 
plaintiff.  Saml.  H.  Sibley  and  Hamilton  Mc- 
Whorter,  for  claimant 

OOBB,  J.  An  execution  In  fayor  of  Doeder 
against  Wilson  was  levied  upon  a  tract  of 
land,  and  McWborter  interposed  a  claim. 
The  case  was  submitted  to  the  decision  of 
the  Judge  upon  an  agreed  statement  of  facts, 
from  which  the  following  appeared:  DoEier 
obtained  judgment  against  Wilson  on  Novem- 
ber 23,  1876.  Execution  issued  November  7, 
1883.  The  following  entries  appeared  on  the 
execution:  January  8,  1880,  entry  of  levy, 
followed  by  these  words:  ''Execution  Docket 
A,  page  256;*'  January  4,  1896,  the  following 
entry,  signed  by  the  clerk:  "Entered  on 
General  Ebcecutlou  Docket  No.  1;'*    January 

4,  1896,  entry  of  nulla  bona,  which,  from  en- 
try signed  by  clerk,  appears  to  have  been 
copied  "on  docket"  the  same  day;   January 

5,  1900,  levy  upon  land  in  dispute.  On  Au- 
gust 7,  1878,  Wilson  was  adjudged  a  bank- 
rupt under  the  then  existing  bankrupt  law, 
and  discharged  from  the  payment  of  all  debts 
not  excepted  by  law.  The  land  In  dispute 
was  set  apart  to  him  as  a  homestead  under 
the  bankrupt  law,  but  was  never  set  apart  as 
a  homstead  under  the  state  law.  Dozier  did 
not  prove  his  debt  in  the  bankrupt  court,  and 
did  not  participate  in  any  distribution  of  the 
bankrupt's  estate.  On  January  23,  1891,  Wil- 
son conveyed  the  land  to  Moss  to  secure  a 
debt.  Moss  sued  upon  the  notes  evidencing 
the  debt,  which  notes  contained  a  general 
waiver  of  homestead,  and  obtained  Judgment 
on  February  16,  1894.  The  land  was  recon- 
veyed  to  Wilson,  and  the  execution  issued  on 
the  judgment  was  levied  thereon,  which  was, 
after  due  advertisement,  sold  by  the  sheriff 
in  the  manner  prescribed  by  law,  and  pur- 
chased by  Moss  February  4,  1896.  The 
claimant's  title  depends  upon  this  sale,  he 
having  acquired  the  land  from  a  vendee  of 
Moss.  Wilson  is  no  longer  living  on  the  land, 
has  no  minor  children,  and  his  wife  is  dead. 
The  judge  rendered  a  decision  finding  the 
property  not  subject,  and  Dozier  excepted, 
and  McWborter,  by  cross  bill,  excepts  to  oth- 
er rulings  of  the  judge. 

1.  Property  set  apart  to  a  bankrupt  as  ex- 
empt under  the  bankrupt  act  of  1867  (14 
Stat.  522,  c  176,  S  14)  remained  subject  to 
the  lien  of  a  Judgment  the  holder  of  which 
did  not  prove  his  debt  in  bankruptcy,  nor 
participate  In  any  distribution  of  the  bank- 
rupt's estate;  but  the  right  to  enforce  the 
lien  was  withheld  until  such  time  as,  under 
the  state  law,  property  set  apart  as  a  home- 
stead could  be  lawfully  levied  upon.  Bush 
V.  Lester,  55  Ga.  579;  Barrett  v.  Durham,  80 
Ga.  336,  5  S.  E.  102;  Hlley  v.  Bridges,  60 
Ga.  373;  Jeffries  v.  Bartlett,  75  Ga.  230,  and 
cases  cited.  The  lien  of  the  judgment  was 
lost  upon  that  interest  in  the  property  which 
corresponded  to  the  homestead  estate  lihder 
the  state  law,  and,  while  the  Hen  still  at- 
tached to  that  interest  which  corresponded 


to  the  reversion  under  the  crtate  law,  the 
right  to  seize  the  same  by  levy  was  taken 
away  until  the  Interest  corresponding  to  the 
homestead  ceased  to  exist  See  Dozier  v. 
Wilson.  84  Ga.  306,  10  8.  E.  743,  and  cases 
dted.  The  property  set  apart  as  exempt  re- 
mained the  property  of  the  bankrupt,  and 
could  be  alienated  by  him.  Bush  v.  Lester, 
55  Ga.  581;  Farmer  v.  Taylor.  66  Ga.  559; 
Felker  v.  Crane,  70  Ga.  485,  and  cases  dted. 
The  question  now  presented  is  whether  this 
power  of  alienation  was  so  broad  that  the 
bankrupt,  either  directly  by  his  own  convey- 
ance, or  indirectly  by  the  conveyance  of  the 
sheriff  under  a  judgment  rendered  against 
him  on  a  debt  contracted  since  his  bankruptr 
cy,  could  alienate  his  property  during  the  tim« 
that  the  holder  of  a  judgment  lien  against  him 
which  was  not  discharged  by  his  bankruptcy 
is  prohibited  by  law  from  seizing  the  property 
as  well  as  claiming  the  proceeds  of  a  sale 
thereof,  so  as  to  vest  in  the  alienee  a  title  free 
from  the  judgment  lien.  Such  a  judgment  lien 
is  undoubtedly  subject  to  the  rules  govern- 
ing judgment  liens  generally  as  to  dormancy, 
and  must  be  kept  in  life  just  as  other  judg- 
ment liens,  or  it  will  cease  to  exist  as  a  lien. 
See  Anderson  v.  Kilgo,  81  Ga.  699,  8  S.  E. 
189.  As  a  general  rule,  a  sheriff*s  sale  under 
a  junior  lien  will  devest  other  and  senior 
judgment  liens.  Brunswick  Savings  &  Trust 
Co.  V.  National  Bank,  102  Ga.  776,  778.  29  S. 
E.  688,  and  cases  cited.  If  the  senior  judg- 
ment Hen  could,  at  the  time  of  the  sale,  have 
been  lawfully  levied  upon  the  land,  the  sale 
under  a  junior  lien  devests  the  senior  lien. 
If  the  senior  judgment  lien  could,  at  the  time 
of  the  sale,  have  lawfully  claimed  the  pro- 
ceeds of  the  sale  under  the  junior  lien,  a 
sale  under  such  a  lien  devests  the  senior 
judgment  lien.  It  may  be  safely  laid  down 
as  a  general  rule  that  a  sale  under  a  junior 
lien  will  not  ordinarily  devest  the  senior 
judgment  lien,  when  such  lien  could  not,  at 
the  date  of  the  sale,  either  be  enforce 
against  the  property,  or  claim  the  proceeds  of 
the  sale.  See  De  Vaughn  v.  Byrom,  110  Ga. 
904,  906,  36  S.  E  267  (6),  and  cases  cited. 
As  Dozier,  at  the  date  of  the  sheriff's  sale  to 
Moss,  could  neither  lawfully  levy  his  execu- 
tion on  the  property  nor  daim  the  proceeds 
of  the  sale,  the  sale  did  not  devest  the  lien 
of  his  judgment,  but  Moss  and  those  daiming 
under  him  took  the  property  subject  to  the 
lien  of  the  judgment,  but  with  the  right  to 
prevent  the  enforcement  of  the  same  to  the 
same  extent  that  Wilson  could  prevent  its 
enforcement,  and  no  more.  The  purchaser 
at  the  sherifTs  sale  acquired  no  more  right 
in  the  property,  as  against  the  lien  of  Do- 
zier's  judgment,  than  he  could  have  acquired 
by  a  conveyance  direct  from  Dozier.  The 
sheriff,  in  conducting  a  sale  under  execution, 
acts  as  the  agent  and  representative  of  the 
defendant  in  execution,  and  can  sell  no  great- 
er interest  in  the  property  than  the  defend- 
ant in  execution  could  convey.  See  Ellis  v. 
Smith,   10  Ga.  262  (10);    Ousley  T.   Bailey, 
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Ill  Ga.  787  (bottom  page),  86  S.  E.  750,  and 
caaes  cited.  It  certainly  cannot  be  the  law 
that  the  bankrupt,  by  a  simple  conveyance, 
can  devest  the  lien  of  a  Judgment  which  the 
bankrupt  act  distinctly  declares  shall  not  be 
affected  by  the  discharge  in  bankruptcy.  If 
this  is  the  law,  the  provision  of  the  bankrupt 
act  Just  referred  to  is  meaningless.  We  do 
not  think  that  provision  of  the  act  is  capable 
of  any  other  construction  than  that  the  lien 
of  the  Jadgment  adheres  to  the  property  set 
apart  to  the  bankrupt  as  exempt  nntil  the 
same  Is  satisfied  or  discharged  by  law,  and 
that  the  bankrupt  cannot,  by  his  own  act, 
directly  or  indirectly  devest  the  same.  While 
the  case  of  Barrett  v.  Durham,  80  Ga.  336, 
6  a  E.  102,  is  not  in  all  its  facts  exactly  simi- 
lar to  this  case,  we  think  the  principle  of 
that  case  is  controlling  here,  and,  as  we  are 
entirely  satisfied  that  the  ruling  there  made 
Is  correct,  we  must  refuse  the  request  of 
counsel  to  have  the  same  brought  under  re- 
view. 

It  is  said  that  the  ruling  now  made  will 
confiict  with  the  rulings  heretofore  made  in 
cases  where  it  was  held  that  a  sale  of  a 
homestead  under  a  Junior  lien  founded  upon 
a  debt  which  is  superior  to  the  homestead, 
or  one  founded  upon  an  evidence  of  debt 
waiving  the  homestead,  will  devest  the  lien 
of  a  senior  Judgment  as  to  the  entire  Inter- 
est in  the  property,  both  the  homestead  es- 
tate as  well  as  the  estate  in  reversion.  See 
Moore  v.  Frost.  63  Ga.  296;  Walker  v.  John- 
son, 64  Ga.  363;  Palmer  v.  Simpson,  09  Ga. 
792.  Even  If  the  cases  cited  go  to  the  length 
claimed,  there  is  a  clear  distinction  between 
them  and  cases  like  the  present  In  the  pres- 
ent case  the  ruling  Is  that  the  lien  of  the 
Judgment  cannot  be  devested  by  any  act 
done  by  the  bankrupt,  nor  by  an  execution 
sale  under  a  Judgment  founded  on  a  debt 
created  after  the  property  Is  set  apart  as 
exempt.  In  the  other  cases  the  ruling  Is 
simply  that,  when  a  homestead  is  set  apart, 
and  there  are  debts  then  in  existence  which 
are  superior  to  the  homestead,  as  well  as 
debts  inferior  to  the  homestead,  a  sale  under 
an  execution  founded  on  a  debt  to  which 
the  homestead  is  subject  passes  the  whole 
estate  in  the  property  devested  of  all  pre-ex- 
isting liens.  As  against  a  debt  which  ante- 
dates a  homestead,  to  the  payment  of  which 
the  homestead  can  be  subjected,  there  Is 
neither  homestead  nor  reversion.  It  is  sim- 
ply property  of  a  debtor,  subject  to  levy  and 
sale  to  the  extent  of  his  interest  therein; 
and  it  does  not,  as  against  a  creditor  hold- 
ing such  a  debt,  He  In  the  mouth  of  the  debtor 
or  bis  other  creditors  against  whom  a  home- 
stead may  be  taken  to  claim  there  is  any 
division  of  interest  in  the  property.  When  a 
debt  of  the  character  above  referred  to  Is 
paid  in  full  by  a  sale  of  the  debtor's  prop- 
erty, the  residue  (but  only  the  residue)  will 
be  treated  as  homestead  property.  See  Pratt 
T.  Aikins,  54  Ga.  569. 

2.  The  execution  in  favor  of  Dozler  was 


not  dormant  at  the  time  it  was  levied  upon 
the  property  in  dlq[>ute.  There  is  nothing 
in  the  act  of  18S5  (Acts  1884-85,  p.  95),  nor 
in  the  act  of  1889  (Acts  1889,  p.  107;  CJiv. 
Code,  S  2779),  nor  Civ.  Code,  §  3761,  requiring 
that  entries  on  executions  issued  on  a  Judg- 
ment rendered  in  1876  must  be  entered  on  the 
general  execution  docket  before  they  will 
have  the  effect  to  prevent  the  Judgment  from 
becoming  dormant 

8.  The  possession  of  the  property  In  dispute 
by  Moss  and  those  claiming  under  him  for 
four  years  prior  to  the  levy  would  not  devest 
the  liens  of  the  Judgments.  The  four-years 
possession  which,  under  the  provisions  of 
Oiv.  Code,  {  5355,  will  devest  the  lien  of  a 
Judgment,  must  be  during  a  period  In  which 
the  Judgment  could  be  enforced.  See  Hart 
V.  Evans,  80  Ga.  330,  5  S.  E.  99  (2).  Judg- 
ment on  main  bill  of  exceptions  reversed;  on 
cross  blU  affirmed.  All  the  Justices  concur- 
ring. 

(U3  GkL  627) 

RADFORD  et  ux.  v.  GEORGIA  &  A.  R.  GO, 
(Sapreme  Ck>art  of  Gieorgia.    May  26,  1901.) 

BVIDBNCB-8BGOND  TEIAL. 

Where  a  plaintiff  dismissed  his  action  and 
brought  another  in  renewal  thereof,  answers  to 
interrogatories  dulj  sued  out,  executed  and  re- 
turned while  the  first  action  was  pending,  and 
which  were  introduced  in  evidence  on  a  trial 
thereof,  are  admissible  on  a  trial  of  the  second 
action. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Telfair  county; 
a  a  Smith,  Judge. 

Action  by  W.  F.  Radford  and  wife  against 
the  Georgia  &  Alabama  Railroad  Company. 
Verdict  for  defendant  Plaintiffs  bring  error. 
Reversed. 

Thos.  E.  Watson,  B.  D.  Graham,  and  Jas. 
K.  Hlnes,  for  plaintiffs  In  error.  Mackall 
&  Anderson  and  Eason  &  McRae,  for  defend- 
ant in  error. 

LUMPKIN,  P.  J.  An  action  was  brought 
in  the  superior  court  of  Telfair  county 
against  the  railroad  company  by  Radford 
and  his  wife  for  personal  injuries  alleged 
to  have  been  sustained  by  her  in  alighting 
from  a  train  of  the  defendant  upon  which 
she  was  a  passenger.  Subsequently  this  ac- 
tion was  by  the  plaintiffs  dismissed,  and  re- 
newed within  less  than  six  months.  It  came 
on  for  trial  at  the  October  term,  1900,  of  that 
court,  and  a  verdict  was  rendered  In  favor 
of  the  defendant  The  plaintiffs  made  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  they  excepted.  The  controlling  ground 
of  that  motion  is  based  upon  alleged  error  in 
refusing  to  admit  in  evidence  the  answers 
to  certain  interrogatories,  embracing  perti- 
nent and  material  testimony,  which  had,  at 
the  instance  of  the  plaintiffs,  been  sued  out, 
duly  executed,  and  returned  while  the  orig- 
inal suit  was  pending,  and  which  had  been 
read  in  evidence  on  a  trial  thereof,  at  the 
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close  o-'  which  the  action  was  voltmtarily 
4ll8mIs&ecL  This  testimony  was  rejected  sole- 
ly "on  the  ground  that  these  interrogatories 
were  not  sued  out  In  the  present  suit";  the 
court  holding  that  "interrogatories  taken  and 
used  in  the  trial  of  former  suit,  of  which  the 
present  suit  was  a  renewal,  were  not  admis- 
sible." We  think  the  court  erred  In  rejecting 
the  testimony.  In  Gaulden  y.  Shehee,  24 
Ga.  438,  this  court  decided  that  "where  two 
suits  are  pending  between  the  same  parties, 
upon  separate  notes,  which  are  parts  of  the 
same  contract,  and  the  defense  to  each  Is 
precisely  the  same,  interrogatories  taken  in 
one  of  the  cases  may  be  read  in  both."  The 
court  certainly  went  to  the  extent  of  holding 
in  that  case  that  it  was  not  essential  to  the 
admissibility  of  answers  to  interrogatories 
that  they  should  have  been  sued  out  in  the 
Identical  case  in  which  they  were  offered. 
In  speaking  of  the  right  of  the  party  to  read 
in  the  case  on  trial  a  set  of  interrogatories 
taken  out  in  the  other  case.  Judge  Lumpkin 
said  (page  442):  "Why  not  allow  it  to  be 
done?  The  parties  were  the  same;  the  sub- 
ject-matter or  issues  the^  same,  precisely,  in 
both  cases.  No  good  reason  can  be  assigned 
why  they  should  not  have  been  read."  The 
case  of  Singer  ▼.  Scott,  44  Oa.  660,  is  even 
more  closely  in  point.  There  it  appeared 
that  two  suits  were  priding  between  the 
same  parties  for  the  same  cause  of  action, 
one  of  which,  to  wit,  that  which  had  been 
first  brought,  the  plaintiff,  on  the  call  there- 
of, dismissed.  After  this  was  done,  the  de* 
fendant  moved  for  a  continuance  of  the  ac- 
tion last  brought,  on  the  ground  that  certain 
interrogatories  which  had  been  sued  out  by 
him  in  the  first  case  had  not  been  returned 
to  court  The  trial  Judge  "refused  tne  con- 
tinuance solely  on  the  ground  that  they  were 
not  sued  out  for  the  second  case."  This  rul- 
ing was  by  this  court  held  to  be  erroneous. 
Had  the  decision  been  rendered  by  a  full 
bench,  it  would  be  authoritative  and  con- 
trolling in  the  case  now  before  us.  It  ap- 
pears, however,  that  only  two  Judges  par- 
ticipated In  the  Judgment  rendered.  Never- 
theless, we  think  the  ruling  sound,  and  that 
it  should  be  followed.  Judge  McCay,  after 
remarking  that  interrogatories  taken  in  ei- 
ther case  ought  to  be  competent  evidence 
in  the  other,  added  (pages  600,  661):  "They 
are  upon  the  same  matter,  between  the  same 
parties.  B'ull  opportunity  to  cross  exists, 
and  it  would  be  sticking  in  the  bark,  indeed, 
to  say  that  they  cannot  be  used  in  either 
case,  accordingly  as  the  plaintiff  may  select 
either  one  as  his  action."  The  following 
from  6  Enc.  PL  &  Prac.  679-581,  is  perti- 
nent in  this  connection:  "The  rule  is  that 
depositions  taken  in  one  suit  cannot  be  used 
in  another  suit  unless  the  parties  are  the 
same  or  are  in  privity,  and  the  subject-mat- 
ter involved  is  also  the  same;  but,  when  a 
deposition  is  taken  in  a  suit  other  than  the 
one  in  which  it  is  offered,  it  is  nevertheless 
admissible,  if  it  appears  that  the  parties  and 


the  subject-matter  are  the  same  in  both 
suits,  and  that  the  party  against  whom  it 
is  proposed  to  introduce  the  depositions  had 
an  opportunity  to  cross-examine  the  witness- 
es." In  Crawford  v.  Word,  7  Qa.  445,  "it 
did  not  satisfactorily  appear  that  the  sub- 
ject-matter was  the  same  in  both"  suits  (see 
page  456),  and  the  same  thing  was  trlie  m 
Broach  v.  Kelly,  71  Ga.  698.  The  statement 
in  the  third  headnote  to  the  case  in  7  Ga., 
repeated  substantially  in  71  Ga.,  to  the  effect 
that,  even  where  the  parties  and  the  subject- 
matter  are  the  same,  interrogatories  taken 
in  one  case  cannot  be  used  in  the  other  un- 
less the  witness  be  dead  or  inaccessible,  was 
apparently  obiter;  and  certainly  no  such  rule 
was  followed  in  the  case  cited  from  24  Ga., 
the  opinion  in  which  was  delivered  by  the 
same  Judge  who  spoke  for  the  court  In  Craw- 
ford V.  Word.  Counsel  for  the  defendant  in 
error  relied  upon  the  decision  rendered  by 
this  court  in  Bowie  v.  Flndly,  65  Ga.  604, 
wherein  it  was  held  that,  "where  a  case  is 
dismissed  before  trial,  the  interrogatories 
taken  therein  which  have  not  been  read  in 
evidence  are  also  out  of  court,  unless  there 
is  some  order  or  agreement  of  parties  to  the 
contrary."  In  the  opinion,  delivered  by  Chief 
Justice  Warner,  considerable  stress  was  laid 
upon  the  fact  that  the  case  in  which  the  in- 
terrogatories were  taken  out  had  been  "dis- 
missed before  trial,"  and  that  the  interrog- 
atories had  never  "been  read  in  evidence." 
It  is  to  be  observed  that  this  objection  does 
not  exist;  so  far  as  the  present  case  is  con- 
cerned, but  that  upon  its  facts  it  falls  with- 
in the  ruling  made  in  the  case  cited  firom 
44  Ga.,  and  not  within  that  announced  in 
Bowie's  Case.  We  h<^d  accordingly.  Judg- 
ment reversed.    All  the  Justices  concurring. 


CllSQ*.  485) 
LESTEIR  et  at  V.  STEPHENS  et  al. 
(Supreme  CJourt  of  Georgia.    May  21,  1901.) 

WILL—CONSTRUOTrON— LIPB  BSTATBJ-TRUST— 
ASSIBNT  OF  BXBCUTOR. 

1.  A  trust  created  by  a  will  executed  in  the 
year  1900  for  the  benefit  of  the  teatatrix's  broth- 
er and  sisters  (naming  them),  who,  at  the  time 
of  the  execution  of  the  will  and  at  the  time  of 
the  death  of  the  testatrix,  were  sol  juris,  and 
had  no  intemperate,  wasteful,  or  profligate  hab- 
its, and  withoat  limitation  over,  was  executed 
at  the  time  of  the  death  of  the  testatrix,  and 
as  against  the  trustee  the  beneficiaries  were  en> 
titled  to  the  property. 

2.  The  third  Item  of  the  will,  which  appoints 
the  husband  of  the  testatrix  the  trustee  for  her 
brother  and  sisters,  which  directs  him  to  take 
charge  of  all  the  property  given  them  as  such 
trustee,  and  as  executor  of  the  estate,  and  to 
keep  the  real  estate  together,  and  which  forbids 
his  dlsposiDg  of  it,  but  provides  that  he  shall 
have  the  sole  and  exclusive  control  and  man- 
agement of  it  daring  his  life,  to  be  managed 
as  he  may  deem  best,  with  power  to  purdiase 
stock,  and  "run  the  farm,"  sell  any  personalty 
he  may  deem  advisable,  and  dispose  of  timber 
on  the  land,  does  not  give  the  husband  a  life  . 
estate  in  the  property,  nor  any  use  or  interest 
in  the  same  as  an  individual. 

8.  As  the  title  to  the  devises  and  legacies  di<) 
not  pass  to  the  beneficiaries  until  the  executor 
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Irad  assented  thereto,  they  could  not  recover  the 
property  from  him  without  alleging  an  assent 
or  ft  refusal  to  assent,  although  the  estate  owed 
no  debts,  (a)  A  court  of  equity  may  compel  the 
executor  to  iaasent  in  a  case  where  he  unreas(Mi- 
ably  refuses  to  do  so. 

4.  The  time  allowed  by  the  Code  in  which 
executors  and  administrators  are  exempt  from 
suit  does  not  a^ply  to  suits  by  legatees  and  dev 
isees  to  restrain  the  executor  and  others  co- 
operating with  him  from  wasting  the  estate  by 
cutting  and  selling  timber  from  the  land,  the 
executor  bein^  insolvent,  and  having  given  no 
bond,  and  claiming  a  life  interest  in  the  estate 
antagonistic  to  the  claims  of  the  plaintiffs  and 
to  a  proper  construction  of  the  will. 

(Syllabus  by  the  Court.) 

Error  from  superior  «ourt,  Webster  county; 
Z.  A.  Littlejohn,  Judge. 

Bill  by  J.  H.  Lester  and  others  against 
Peter  Stephens,  executor,  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

The  following  is  the  official  report: 
Petitioners  are  devisees  under  the  will  of 
Mattie  J.  Stephens.  As  such  they  file  a  peti- 
tion against  Peter  Stephens,  the  executor, 
and  seek  .to  set  aside  such  of  the  will  of  tes- 
tatrix as  gives  to  the  executor  control  of  the 
property  devised  during  his  lifetime.  They 
pray  for  an  accounting  by  him,  for  an  injunc- 
tion against  management  of  the  property,  and 
for  the  appointment  of  a  receiyer  to  take 
charge  of  the  property.  They  allege  that  the 
executor  is  insolvent  and  incapable;  that 
there  is  no  necessity  for  administration,  there 
being  no  debts  of  the  estate.  The  defend- 
ant demurred  to  the  petition  on  the  grounds 
that  no  cause  of  action  is  stated;  that  de- 
fendant is  entitled' to  possession  of  the  prop- 
erty; that  less  than  one  year  had  elapsed 
since  probation  of  the  will;  and  that  peti- 
tioners' remedy,  if  any,  is  by  petition  to  the 
court  of  ordinary.  The  defendant  also  an- 
swered denying  the  allegation  of  insolvency 
and  unfitness.  After  hearing  evidence,  the 
court  held  that  petitioners  had  failed  to  show 
any  waste,  and  refused  the  prayers  for  in- 
junction and  receiver.  The  material  parts  of 
the  will  are  as  follows:  "Item  2d.  It  is  my 
will  and  desire  that  all  of  my  property  of 
every  kind  of  which  I  may  die  seised  and  pos- 
sessed shall  belong  to  and  be  the  property  of 
my  brother  and  sisters  [naming  them],  who 
share  in  the  distribution  of  my  estate  share 
and  share  alike.  Item  3d.  It  is  my  will  and 
desire  that  my  husband,  Peter  Stephens,  shall 
take  charge  of  all  my  property  of  every  kind 
hereinbefore  mentioned  in  item  second  of 
this,  my  will,  ajs  trustee  for  the  beneficiaries 
therein  mentioned  in  said  item  second,. and 
also  as  executor  of  my  estate,  who  shall  keep 
my  real  estate  together,  and  in  no  wise  dis- 
pose of  the  same;  but  he  shall  have  the  sole 
and  exclusive  control  and  management  of  all 
my  property  during  his  natursil  life,  to  be 
managed  by  him  as,  in  his  Judgment,  he  may 
deem  best;  and  to  this  end  he  may  purchase 
stock,  and  run  the  farm,  replace  any  stock 
that  may  die  off  which  I  now  own  out  of  my 
state,  and  may  sell  off  any  personalty  he 


may  deem  advisable,  or  dispose  of  timber  on 
my  lands.  Item  4th.  It  is  my  will  and  de- 
sire that  my  husband,  Peter  Stephens,  as  trus- 
tee for  the  beneficiaries  of  this,  my  last  will, 
and  as  executor  of  my  estate,  shall  not  be  re- 
quired to  make  any  returns  of  expenditures 
to  any  court,  nor  shall  there  be  an  inventory 
of  my  property,  nor  be  required  to  answer  to 
any  court  for  his  actings  and  doings  as  trus- 
tee or  executor;  nor  shall  my  husband  be  re- 
quired to  make  bond  and  give  security  as 
trustee  or  executor,  but  his  control  shall  be 
absolute  as  herein  specified;  nor  shall  the 
said  Peter  Stephens  be  required  to  answer  to 
or  be  responsible  to  any  person  or  persons 
whatsoever  as  to  his  acts  and  doings  as  trus- 
tee or  executor." 

Hatcher  &  Carson,  for  plaintiffs  in  error. 
J.  H.  Martin  and  £.  T.  Hickey,  for  d^end- 
ants  in  error. 

SIMMONS,  C.  J.  In  May,  1900,  Mrs.  Ste- 
phens made  her  will.  She  died  in  the  follow- 
ing July.  So  far  as  the  will  Is  material  to 
the  present  case,  its  exact  terms  are  shown 
by  the  official  report,  supra.  By  It  she  gave 
her  brother  and  sistera  all  of  her  property. 
In  the  third  item  she  undertook  to  create  a 
trust  in  the  property  given,  and  to  appoint 
her  husband,  Peter  Stephens,  trustee.  Her 
husband  was  also  appointed  executor.  She 
directed  that  her  husband  should  have  full 
control  and  management  of  the  property  for 
the  term  of  his  natural  lire.  The  husband 
qualified  as  executor,  and  took  possession  of 
the  property.  In  December,  1900,  the  broth- 
er, two  of  the  sisters  named  in  the  will,  and 
tlie  husband  and  children  of  the  other  sister 
(who  had  died  subsequently  to  the  death  of 
the  testatrix)  filed  an  equitable  petition 
against  Stephens,  as  executor  and  trustee, 
and  two  others.  The  petitioners  <daimed  to 
be  the  sole  devisees  and  legatees  under  the 
will,  alleged  that  the  estate  owed  no  debts, 
and  that  there  was  no  necessity  for  adminis- 
trati<»i,  and  claimed  that  the  trust  attempted 
to  be  created  was  executed  at  the  death  of 
the  testatrix,  as  all  of  the  beneficiaries  were 
sui  Juris,  and  had  no  intemperate,  wasteful, 
or  profligate  habits.  They  also  alleged  that 
Stephens  claimed  a  life  interest  in  the  prop- 
erty, that  he  was  insolvent,  and  had  given 
no  bond,  and  was  incompetent  to  manage  the 
estate.  They  also  alleged  that  he  was  wast- 
ing and  mismanaging  the  estate,  having 
made  a  contract  with  his  co-defendants  to 
cut,  saw,  and  sell  the  trees  and  standing  tim- 
ber upon  the  land,  and  that  he  was  in  other 
respects  mismanaging  the  estate.  They  pray- 
ed for  a  construction  of  the  will,  that  the 
trust  be  declared  to  be  executed  and  void, 
that  tlie  executor  be  compelled  to  turn  over 
the  property  to  them  as  there  was  no  neces- 
sity for  administration,  and  that  the  defend- 
ants be  restrained  from  committing  the  acts 
of  waste  and  mismanagement  alleged.  Ste- 
phens answered,  claiming  that  under  the  wilt 
he  had  a  life  estate  in  the  property  deviseo 
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and  bequeathed,  admitting  his  Insolvency, 
but  denying  his  incompetence  to  manage  the 
estate,  and  denying  that  he  was  committing 
the  acts  of  waste  and  mismanagement  set 
out  in  the  petition.  His  answer  also  admit- 
ted that  the  estate  owed  no  debts,  but  claim- 
ed that  he  could  not  be  sued  before  the  ex- 
piration of  12  months  from  his  qualification 
aa  executor.  The  other  defendants  answer- 
ed, denying  that  they,  in  conjunction  with 
Stephens,  were  committing  waste,  and  claim- 
ing that  they  were  improTlng  the  property. 
Affidavits  were  submitted  by  each  side,  but  it 
is  unnecessary  to  set  them  out  here.  At  the 
bearing  the'  trial  Judge  refused  the  injunc- 
tion, and  the  plaintiffs  excepted. 

1.  The  testatrix,  by  her  will,  undertook  to 
create  a  trust  for  her  brother  and  sisters, 
who  were  sui  Juris,  and  had  no  intemperate, 
wasteful,  or  profligate  habits.  This,  under 
section  3149  of  the  Civil  Code,  she  could  not 
do.  When,  therefore,  she  died,  the  trust  be- 
came immediately  executed. 

2.  The  trial  Judge,  whose  opinion  appears 
in  the  record,  took  the  view  above  announ- 
ced, but  decided  that  the  husband,  under  the 
wili  took  an  interest  for  life  in  the  use  of  the 
property,  and  that  the  intention  of  the  tes- 
tatrix was  to  postpone  the  vesting  of  the 
devises  and  legacies  to  the  brother  and  sis- 
ters until  the  death  of  the  husband.  The 
real  intention  of  the  testatrix  may  have  been, 
as  decided  by  the  Judge  below,->that  the 
brother  and  sisters  should  not  take  posses- 
sion until  after  the  death  of  the  husband; 
but  the  words  used  in  the  will  do  not  ex- 
press such  an  intention.  The  will  gives  the 
husband  the  right  to  the  possession  of  the 
property,  but  the  use  of  it  is  not  for  his 
benefit,  but  for  the  benefit  of  the  brother  and 
sisters.  The  possession  and  control  of  the 
property  is  not  giv^i  to  the  husband  as  an 
individual,  but  as  trustee  and  executor. 
The  language  bf  the  will  shows  clearly  that 
the  husband,  as  an  individual,  was  not  to 
receive  any  of  the  rents  or  profits  for  him- 
self, but  was  to  receive  them  as  executor 
and  as  trustee  for  the  brother  and  sisters. 
If  the  testatrix  had  any  right  to  create  a 
trust  for  persons  sui  Juris,  the  trust  was  im- 
mediately executed,  and  the  title  passed  to 
the  beneficiaries.  They  were  entitled  upon 
her  death  to  full  control  of  the  property,  sub- 
ject to  the  right  of  the  executor  to  admin- 
ister the  estate;  and  their  possession  could 
not  be  postponed  to  the  death  of  the  trus- 
tee. To  allow  the  trustee  to  retain  posses- 
sion and  control  during  his  life,  and  post- 
pone the  possession  of  the  beneficiaries  until 
his  death,  would  be  to  do  indirectly  what 
the  law  says  could  not  be  done  directly. 
While  the  intention  of  the  testatrix  should, 
if  legal,  always  govern  the  construction  of 
his  will,  yet  if  this  intention  is  illegal,  or 
contrary  to  public  policy,  it  must  yield  to 
the  rules  of  law.  See  Hertz  v.  Abrahams, 
110  6a.  707,  86  S.  E.  409,  and  cases  cited. 

a  Tbe  petition  filed  by  the  plaintiffs  in 


error  was  for  the  purpose  of  compelling  the 
defendant  to  turn  over  the  property  to  them 
immediately,  and  to  restrain  him  from  inter* 
fering  with  certain  portions  of  the  property, 
and  for  the  purpose  of  having  a  receive  ap- 
pointed. While  it  is  true  that  the  testatrix 
had  no  power  to  create  a  trust  in  favor  of 
her  brother  and  sisters^  it  is  also  true  that 
she  did  have  full  power  to  appoint  her  hus- 
band her  executor.  It  appears  that  her  hus- 
band qualified  as  executor,  and  is  In  posses- 
sion of  all  of  the  property  mentioned  in  the 
will.  While  the  title  to  the  property  may 
have  vested  in  the  brother  and  sisters  as 
against  the  trustee,  yet  the  law  is  well  set- 
tled that  the  devisees  and  legatees  cannot 
enter  into  possession  of  the  property  devised 
and  bequeathed  without  the  assent  of  the 
executor.  Indeed,  section  3319  of  the  Civil 
Code  declares  that  the  title  does  not  pass  to 
them  until  the  executor  gives  his  assent. 
The  petition  In  the  present  case  nowhere  al- 
leges that  the  executor  has  assented  to  the 
devises  or  legacies,  nor  does  it  allege  that 
he  has  refused  his  assent  as  executor.  It 
does  allege  that  the  husband  claims  a  life 
estate  in  the  property,  and  he  so  admits  in 
his  answer;  but  we  think,  in  view  of  the 
construction  put  upon  the  will  by  the  exec- 
utor and  his  counsel  and  by  the  court  below, 
that  this  cannot  be  construed  into  a  refusal 
as  executor  to  assent  to  the  devises  and 
legacies.  After  the  executor  is  informed  of 
the  construction  put  upon  the  will  by  this 
court,  he  may  voluntarily  assent.  If  he  re- 
fuses to  do  so,  then  a  court  of  equity  may 
compel  him  to  assent    Civ.  Code,  S  3320. 

4.  It  was  claimed  by  the  executor  in  his 
answer  that  under  sections  8421  and  3439 
of  the  Civil  Code  he  had  12  months  within 
which  to  ascertain  the  condition  of  the  es- 
tate, and  that  during  that  time  he  was  ex- 
empt from  all  suits.  Whether  these  sections 
apply  to  any  one  but  a  creditor  it  is  not  nec^ 
essary  for  us  to  decide.  The  petition  al- 
leges waste  and  mismanagement  insolvency 
of  the  executor,  and  that  he  is  under  no  bond. 
We  are  clear  that  under  these  allegations, 
an  equitable  petition  will  lie  against  him 
even  before  the  expiration  of  the  12  months 
after  his  qualification  as  executor.  An  in- 
solvent executor,  protected  for  12  months 
from  his  qualification,  could  squander  and 
waste  the  whose  estate,  and  the  heirs  and 
legatees  could  do  nothing  to  prevent  it  The 
rule  generally  adopted  by  courts  in  constru- 
ing statutes  which  give  such  an. exemption 
from  suit  is  that  where  the  suit  does  not 
seek  to  fix  or  establish  a  liability  against  the 
estate,  it  does  not  come  within  the  statute. 
In  the  case  of  Bank  v.  Glass,  82  Ala.  278, 
2  South.  641,  the  supreme  court  of  Alabama, 
after  quoting  a  statute  which  Is  similar  to 
ours,  said:  "It  is  not  however,  every  suit 
against  an  executor  or  administrator  which 
falls  within  this  statutory  prohibition.  To 
fall  within  its  provisions,  it  must  be  against 
the  personal   representative  as  such*     By 
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this  we  understand,  not  only  that  the  suit 
must  be  against  the  representative  In  his 
representative  capacity,  but  that  It  must  seek 
to  fasten  or  establish  a  liability  upon  or 
against  property  of  the  decedent/'  See,  also, 
Torrey  v.  Bishop,  104  Ala.  548,  16  South.  422. 
The  present  suit  was  not  one  to  establish 
a  liability  against  the  estate.  One  of  the 
main  allegations  in  the  petition  was  that 
the  executor  was  wasting  and  mismanaging 
the  estate.  •  While  he  denied  the  waste  and 
mismanagement  the  allegations  were  made, 
and,  In  our  opinion,  gave  the  court  jurisdic- 
tion, although  the  12  months  had  not  elapsed 
from  the  thne  of  his  qualification.  Inasmuch 
as  there  was  no  allegation  that  the  executor 
had  assented  to  the  legacies  and  devises, 
and  inasmuch  as  the  trial  Judge  decided  at 
the  Interlocutory  hearing  that  no  waste  had 
been  committed,  we  affirm  the  denial  of  the 
injunction,  although  we  do  not  concur  in  the 
reason  upon  which  the  Judge  based  bis  Judg- 
ment Judgment  affirmed.  All  the  Justices 
concurring. 

(118  Oa.  884) 

McCOWAN  et  a!,  r.  BROOKS. 

(Supreme  Court  of  Georgia.    May  22,  1^1.) 

WRIT  OP  ERROR— ABATEMENT— DEATH  OP  DE- 
FENDANT IK  ERROR— LEGAL  RBH^RESBNTA- 
TIVBS— SUBSTITUTION  —  PROCEDURE  —  NON- 
RESIDENT EXECUTORS. 

1.  The  death  of  the  sole  defendant  in  error 
In  a  bill  of  exceptions,  after  the  same  has  been 
duly  filed  in  the  office  of  the  clerk  of  the  su- 
preme court,  does  not  cause  the  writ  of  error  to 
abate. 

2.  The  supreme  court,  in  such  a  case,  having 
acquired  jurisdiction,  may  compel  the  legal  rep- 
resentative of  the  deceased  defendant  to  come 
in  and  be  made  a  party  in  such  manner  as  may 
be  in  conformity  to  the  law  and  the  rules  of 
court  bearing  on  the  subject. 

8.  In  the  absence  of  a  statutory  provision,  the 
court  will,  when  no  rule  has  been  prescribed  by 
it  which  will  apply  to  the  facts  of  a  given  case, 
either  promulgate  a  rule  to  cover  sudi  cases,  or 
will  in  the  particular  case,  bv  order,  direct  that 
a  rule  nisi  calling  upon  the  legal  representative 
to  show  cause  why  he  should  not  be  made  a 
party  be  served  upon  him  in  such  manner  as 
will  be  most  effective  in  giving  notice  of  the 
application  to  have  him  made  a  party. 

4.  When  ft  appears  in  this  court  that  one  who 
was  a  nonresident  of  the  state  instituted  an  ac- 
tion of  ejectment  in  a  court  of  this  state,  and 
obtained  a  judgment  in  his  favor,  and  the  case 
is  brought  to  this  court  on  writ  of  error  sued 
out  by  the  defendant,  and  the  defendant  in 
error  dies  after  the  bill  of  exceptions  has  reach- 
ed this  court,  and  the  executors  of  the  last  will 
of  such  deceased  paity,  themselves  nonresidents 
of  the  state  (the  wUl  having  been  admitted  to 
record  in  the  state  of  their  residence),  appeared 
in  the  court  of  ordinary  of  this  state  and  had 
the  will  recorded  in  the  manner  provided  by  law, 
and  thus  defeated  the  application  of  a  resident 
of  this  state  to  be  appomted  administrator  of 
the  estate  of  the  deceased  in  this  state,  and  such 
executors  fail  and  refuse  to  voluntarily  come  in 
and  be  made  parties  in  this  court,  and  when  it 
also  appears  that  a  rule  nisi  calling  upon  them 
to  show  cause  why  they  should  not  be  made 
parties  has  been  served  personally  upon  the 
counsel  of  record  for  the  deceased  defendant  in 
error  and  counsel  for  the  executors  in  the  pro- 
breeding  in  the  court  of  ordinary,  and  upon  the 
executors  by  having  a  copy  of  the  niie  nisi  mail- 


ed to  their  address,  and  in  response  to  such 
rule  the  only  caose  shown  is  that  the  court  has 
no  right  to  serve  them  in  the  manner  above  in- 
dicated, the  court  will,  upon  motion,  grant  an 
order  that  such  executors  be  made  parties  to 
the  case,  and  that  the  same  be  heard  when 
reached  in  its  order  on  the  docket,  and  that  no- 
tice of  the  passage  of  this  order  be  given  by 
mailing  a  copy  of  the  same  to  such  executors 
and  counsel  at  their  respective  places  mt  resi- 
dence. 
(Syllabus  by  the  Court) 

Action  by  T.  B.  Brooks  against  a  M.  Mc- 
Oowan  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  On  the  death 
of  plaintiff.  It  was  moved  that  his  personal 
representatives  be  made  parties.  Motion 
granted. 

B.  B.  Bower,  for  movants.  Townsend  & 
Westmoreland  and  Z.  D.  Harrison,  opposed. 

COBB,  J.    T.  B.  Brooks,  a  nonresident  of 
the  state,  brought  an  action  of  ejectment 
in    the   superior   court  of   Decatur   coimty 
against  McOowan  as  tenant  in  possession, 
and  Bower  and  Donaldson  were  made  par- 
ties defendant  thereto  on  their  own  motion. 
Pending  the  trial  an  equitable  amendment 
to  the  petition  was  allowed,  and  the  plaintiff 
recovered  a  Judgment  under  the  allegations 
of  the  amendment.    A  motion  for  a  new  trial 
filed  by  the  defendants  having  been  over- 
ruled, they  tendered  and  had  certified  a  bill 
of  *  exceptions,  which  was  filed  In  the  office 
of  the  clerk  of  this  court  on  April  7,  1900. 
Subsequently  to  that  date  T.  B.  Brooks,  the 
plaintiff,  and  the   sole  defendant  in  error, 
departed  this  lii.e.    His  death  was  suggested 
of  record  at  the  October. term,  1900,  of  this 
court,  and  the  case  was  continued.    On  the 
first  day  of  the  present  term  the  plaintiffs 
in  error  presented  a  petition  setting  forth 
that,  when  it  appeared  that  the  estate  of 
T.  B.  Brooks  was  not  likely  to  be  adminis- 
tered upon  In  this  state,  they  had  caused 
the  county  administrator  of  Decatur  county 
to  apply  for  letters  of  administration  on  the 
estate;  that  on  this  application  citation  was 
duly  issued  and  published,  and  at  the  return 
term  of  the  citation  Alfred  H.  Brooks  and 
Buf us  S.  Woodward,  as  executors  of  the  last 
will  and  testament  of  T.  B.  Brooks,  deceased, 
late  of  Orange  county,  state  of  New  York, 
filed  objections  to  the  granting  of  adminis- 
tration on  the  ground  that  T.  B.  Brooks  was 
a  citizen  and  resident  of  the  state  of  New 
York  at  the  time  of  his  death,  that  he  died 
testate  In  that  state,  and  that  the  objectors 
were   his   executors,   duly   qualified   In    the 
state  of  New  York,  and  were  residents  of 
that  state.    With  these  objections  they  fiied 
with  the  ordinary  a  certified  copy  of  the  wlU, 
and  probate  and  qualification  and  acceptance 
of  the  trust  by  the  executors  in  the  state  of 
New  York.    They  prayed  that  the  will  might 
be  proven  and  admitted  to  record  in  this 
state.    The  ordinary,  after  having  admitted 
such  foreign  will  to  record  in  the  manner, 
prescribed  by  law,  refused  to  grant  either 
permanent  or  temporary  letters  of  admlnis- 
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tratlon  to  tbe  county  administrator,  holding 
that  there  was  no  necessity  for  any  adminis- 
tration after  the  executors  had  filed  the  will 
and  caused  the  same  to  be  entered  of  record 
In  this  state.  See  Civ.  Oode,  S  32d7  et  seq. 
It  was  alleged  that  the  executors  in  the  pro- 
ceedings before  the  ordinary  were  represent- 
ed by  the  same  counsel  as  appeared  of  rec- 
ord as  representing  the  defendant  in  error 
In  this  court  The  prayer  qf  the  petition  was 
that  a  rule  nisi  issue,  calling  upon  the  ex- 
ecutors to  show  cause  on  a  day  to  be  fixed 
by  the  court  why  they  should  not  be  made 
parties  defendant  in  error,  and  that,  as  the 
executors  reside  out  of  this  state,  the  court 
direct  in  the  order  that  service  of  the  rule 
nisi  be  made  by  serving  the  same  upon  the 
attorneys  of  record  for  the  executors,  and, 
if  the  above  cannot  be  done,  such  order  be 
served  in  whatever  manner  is  consistent 
with  the  law  and  the  practice  of  the  court 
The  averments  of  the  petition  being  support- 
ed by  evidence  satisfactory  to  the  court,  on 
Blarch  28,  1901,  an  order  was  passed  direct- 
ing the  executors  above  named  to  show  cause 
on  a  given  day  why  they  should  not  be  made 
parties  defendant  in  error,  and  that  a  copy 
of  the  oraer  be  served  personally  upon  the 
counsel  of  record  for  the  defendant  in  error, 
and  a  copy  be  sent  by  mail  to  the  post-of- 
floe  address  of  the  executors.  On  the  day 
fixed  in  the  order  Just  referred  to  it  was 
shown  for  cause  against  the  granting  of  an 
order  making  the  executors  parties  that  the 
oruer  of  March  28th  was  improvidently  grant- 
ed, for  the  reason  that  there  is  no  rule  of 
court  or  statute  authorizing  such  service  as 
is  directed  to  be  made  in  the  order,  that 
tnere  was  no  authority  of  law  compelling 
one  to  come  in  auu  be  made  a  party  in  the 
manner  indicated  in  the  order,  and  that,  no 
order  having  been  talcen  at  the  October  term 
with  reference  to  service,  it  is  too  late  at 
the  present  term  to  make  parties,  and  the 
case  should  be  dismissed  lor  want  of  par- 
ties. 

At  common  law  a  writ  .of  error  did  not  in 
any  case  abate  by  the  death  of  the  sole  de- 
fendant in  error,  whether  It  happened  be- 
fore or  after  errors  were  assigned.  2  Tidd, 
Pr.  (4th  Am.  Ed.)  S  1163,  and  cases  cited; 
2  Enc.  PL  &  Prac.  200,  and  cases  cited; 
Works,  Jur.  p.  307;  Elliott,  App.  Proc.  §  166. 
It  necessarily  follows  from  this  that  when  a 
court  having  Jurisdiction  to  determine  the 
questions  made  by  a  writ  of  error  has  ac- 
quired Jurisdiction  of  the  case,  it  does  not 
lose  the  power  to  render  a  decision  in  the 
same  on  account  of  the  death  of  the  sole  de- 
fendant to  the  writ  of  error.  If  there  is  no 
law  prohibiting  such  a  court  from  making 
the  legal  representative  of  the  deceased  de- 
fendant tu  error  a  party  to  the  case,  and  if 
there  is  no  statute  prescribing  the  manner 
In  which  such  representative  shall  be  made 
a  party,  and  how  notice  of  the  fact  that  he 
is  to  be  made  a  party  shall  be  served  upon 
him,  the  court  may,  by  the  promulgation  of 
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a  general  rule  or  the  passage  of  an  order  In 
the  particular' case,  direct  the  method  to  be 
adopted  in  making  the  representative  a  party, 
and  declare  what  shall  be  sufficient  notice 
to  him  of  that  fact  This  seems  to  have 
been  the  view  entertained  by  the  supreme 
court  of  the  United  States  In  Oreen  v.  Wat- 
kins,  6  Wheat.  260,  5  L.  Ed.  256,  in  which 
Mr.  Justice  Story  uses  this  language:  "The 
death  of  neither  party  produces  any  change 
in  the  condition  of  the  cause  or  in  the  rights 
of  the  parties.  It  would  seem  reasonable, 
therefore,  that  the  suit  should  proceed,  and 
not  be  dismissed  or  abated.  In  the  absence 
of  all  authority  which  binds  the  court  to  a 
different  course,  we  are  disposed  to  adopt 
this  doctrine,  and  shall  promulgate  a  general 
rule  on  the  subject"  See  6  Wheat  v.,  rule 
31.  The  same  view  seems  to  have  been  en- 
tertained by  the  supreme  court  of  this  state 
when  it  was  first  organized.  There  was 
nothing  in  the  statute  organizing  the  court 
with  reference  to  the  subject  of  making  par- 
ties to  writs  of  error  when  a  party  should 
die.  Among  the  first  rules  adopted  after  its 
organization  was  the  following:  "Whenever, 
pending  a  cause  in  this  court  either  party 
shall  die,  the  proper  representatives  of  such 
party  may  voluntarily  come  in  and  be  ad- 
mitted parties  to  the  suit  upon  motion;  and 
thereupon  the  cause  shall  be  heard  an<l  de- 
termined as  In  other  cases;  and  if,  on  or 
before  the  first  term  succeeding  the  decease 
of  a  party  dying,  there  shall  be  no  represen- 
tation of  his  estate,  or  if  represented,  parties 
shall  not  be  thus  voluntarily  made,  then  and 
in  either  of  said  events,  the  other  i>arty  may 
at  that  term  suggest  the  death  on  the  record, 
and  thereupon,  on  motion,  obtain  an  order 
that  unless  such  representation  be  had,  and 
parties  made  thus  voWtarily,  as  hereinbe- 
fore authorized,  on  or  before  the  second  day 
of  the  term  then  next  succeeding,  the  party 
moving  such  order.  If  defendant,  shall  be 
entitled  to  have  the  writ  of  error  dismissed, 
and  if  the  plaintiff,  he  shall  be  entitled  to 
open  the  record  and  proceed  to  a  hearing: 
provided*  that  a  copy  of  every  such  order 
shall  be  published  in  one  of  the  gazettes  at 
the  seat  of  government,  three  successive 
weeks,  at  least  sixty  days  before  the  said  last- 
named  term  of  the  court,  or  served  on  the 
adverse  party  thirty  days  before  the  first  day 
of  said  term."  See  1  6a.  xili.,  rule  17.  The 
rule  Just  quoted  is  the  same  in  all  material 
respects  as  the  rule  promulgated  by  tbe  su- 
preme court  of  the  United  States  after  the 
ruling  made  in  Green  v.  Vvatkins,  supra; 
and  the  rule  adopted  by  the  supreme  court  of 
G^rgla  continued  in  force  until  February 
18,  1895,  when  it  was  superseded  by  a  rule  of 
which  the  following  is  a  copy:  ''The  death 
of  a  party  to  a  case  pending  in  this  court 
may  be  suggested,  on  the  call  of  the  case, 
by  counsel  for  either  party,  and  thereupon 
the  legal  representative  of  the  party  deceased 
may  voluntarily  become  a  party,  in  which 
event  the  case  will  proceed;  otherwise,  it 
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win  be  contlnaed,  and  unless  such  represen- 
tative be  made  a  party  on  or  before  the  last 
day  for  argument  at  the  next  term,  the  case 
win  be  dismissed."  See  rule  24  of  rules 
adopted  February  18,  1895.  This  rule  con- 
tinued In  force  until  January  6,  1897,  when 
it  was,  In  turn,  superseded  by  a  rule  of  which 
the  following  Is  a  copy:  "The  death  of  a 
party  to  a  case  pending  In  this  court  may 
be  suggested  by  counsel  for  either  side  at 
any  time  in  open  court,  and  the  court  shall 
thereupon  cause  to  be  Issued  and  served  upon 
the  legal  representative  of  the  deceased  par- 
ty. If  there  be  one,  a  rule  nisi  requiring  him 
to  show  cause,  upon  a  day  named,  why  he 
should  not  be  made  a  party,  and  upon  the 
return  of  such  rule  the  court  shall  take  ap- 
propriate action  in  the  premises.  The  legal 
representative  of  the  deceased  party  may  vol- 
untarily become  a  party  to  the  case  at  any 
time.  It  he  does  so  on  or  before  the  call  of 
the  case  at  the  first  term,  It  will,  with  his 
consent,  be  heard  at  that  term,  or.  In  the 
absence  of  such  consent,  will  be  continued. 
Where  a  representative  of  the  deceased  party 
has  not  been  appointed  and  made  a  party  in 
this  court  on  or  before  the  last  day  for  argu- 
ment at  the  second  term,  the  case  will  be 
dismissed.  A  temporary  administrator  will 
be  regarded  in  this  court  as  a  competent 
party."  Civ.  Code,  S  5626,  rule  31.  Section 
5661  of  the  Civil  Code  declares:  "Should  any 
party  die  after  the  bill  of  exceptions  has  been 
signed  and  certified,  the  death  being  suggest- 
ed of  record  in  the  supreme  court,  parties 
shall  be  made  by  scire  facias,  in  the  manner 
heretofore  prescribed  by  the  rules  of  said 
court."  This  provision  of  law  first  appears 
in  the  Code  of  1863,  §  4177.  It  is  argued  that 
upon  the  adoption  of  the  Code  of  1863  the 
power  of  the  court  to  make  parties  was  lim- 
ited by  this  provision  to  the  manner  in  which 
the  then  existing  rules  of  the  court  pre- 
scribed. We  do  not  think  this  a  proper  con- 
struction of  the  section.  It  was  certainly  not 
the  intention  of  the  codlfiers  to  give  to  the 
rule  of  court  then  existing  on  the  subject  of 
making  parties  the  force  and  tf  ect  of  a  stat- 
ute, and  the  true  construction  of  the  section 
seems  to  us  to  be  that  parties  may  be  made 
in  the  manner  prescribed  by  the  rules  of 
court  at  the  time  the  Code  of  1863  was  adop^ 
ed.  It  was  not  the  intention  of  the  legisla- 
ture in  adopting  that  Code  to  curtail  the  Ju- 
risdiction of  this  court  in  such  a  way  that 
it  could  neither  amend  nor  alter  the  existing 
rule  as  to  making  parties,  nor  by  order  in  a 
particular  case  not  covered  by  the  rule  pro- 
vide how  parties  could  be  made  and  service 
perfected  upon  them.  While  this  court  has 
made  no  direct  ruling  upon  the  subject,  It 
has  asserted  its  right  to  modify  the  rule 
above  referred  to  on  two  separate  occasions, 
as  has  been  shown.  It  is  clearly  apparent 
that  it  was  the  opinion  of  the  members  of 
the  court  as  it  was  constituted  at  the  time 
these  changes  were  made  that  they  were  not 
bound   by  the  rules  as  to  making  parties 


passed  when  the  court  was  first  organized. 
Until  1805,  when  the  rule  of  1846  was  super- 
seded«  when  either  party  to  a  writ  of  error 
died  it  was  incumbent  on  the  opposite  party 
to  take  steps  to  have  service  made  in  com- 
pliance with  that  rule,  and  a  failure  to  do 
this  would  result  in  the  dismissal  of  the  writ 
of  error.  See  Lee  v.  Wheeler,  4  Ga.  542; 
Henderson  v.  Greer,  45  Ga.  313;  Id.,  46  Ga. 
566;  Brewing  Co.  v.  Hare,  73  Ga.  18.  If  this 
rule  were  now  of  force,  the  present  writ  of 
error  would  have  to  be  dismissed  under  the 
ruling  made  in  the  case  last  cited,  because 
no  legal  steps  were  taken  at  the  last  term 
of  this  court  for  publication  in  the  manner 
prescribed  by  the  rule  of  1846.  But  we  do 
not  think  this  rule  Is  now  of  force.  This 
court  has  authority  '*to  establish,  amend,  and 
alter  Its  own  rules  of  practice."  Civ.  Code, 
{  5498,  subd.  5.  Under  this  authority  it  pro- 
mulgated the  rule  of  1897  in  reference  to 
making  parties,  and  that  rule  is  subject  to 
amendment  or  alteration  at  any  time.  If 
a  case  arises  which  is  not  within  the  exact 
terms  of  the  rule  now  existing,  the  court 
may,  without  a  formal  amendment  of  the 
rule,  pass  an  order  which  will  accomplish 
the  same  purpose  in  the  particular  case  as 
was  Intended  to  be  accomplished  by  the  rule 
adopted. 

Under  the  views  above  presented,  the  court 
had  authority  to  issue  the  order  in  the  na- 
ture of  a  rule  nisi  which  was  granted  on 
March  28,  1901.  It  is  said,  however,  that, 
even  If  this  court  had  authority  to  compel  the 
legal  representative  of  a  deceased  person  to 
come  in  and  be  made  a  party  to  a  pending 
writ  of  error,  the  authority  does  not  extend 
to  a  legal  representative  of  a  deceased  non- 
resident appointed  in  another  state,  when  the 
legal  representative  is  himself  a  nonresident. 
It  is  not  necessary  to  determine  now  what 
would  be  the  power  of  this  court  over  non- 
resident executors  and  administrators  gen- 
erally; but  we  feel  perfectly  safe  in  holding 
that  where  a  nonresident  executor  comes  Into 
this  state,  and  has  the  will  of  his  testator 
admitted  to  record  la  the  court  of  ordinary, 
and  claims  the  right  to  act  as  the  executor 
of  the  will,  and  asserts  his  authority  as  such 
to  administer  property  located  In  this  state, 
the  courts  of  this  state,  including  this  court, 
have  the  power  to  compel  him  to  come  in 
and  be  made  a  party  to  a  case  which  was 
instituted  by  his  testator  in  his  lifetime, 
which  was  pending  at  the  date  of  his  death, 
on  a  proper  proceeding  by  the  adverse  party 
to  set  aside  the  judgment  in  his  testator's 
favor.  By  filing  the  will  for  record  in  the 
court  of  ordinary  he  submits  himself  to  the 
jurisdiction  of  that  court,  so  far  as  the  ad- 
ministration of  the  estate  of  the  testator  situ- 
ated in  this  state  is  concerned;  and  having, 
by  so  doing,  prevented  a  citizen  of  this  state 
from  becoming  the  legal  representative  of 
that  part  of  the  estate  of  the  testator  situated 
here,  he  is  to  be  dealt  with  as  the  legal  repre- 
sentative, where  a  representative  appointed 
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by  the  coorts  of  this  state  would  he  required 
to  act.     He  is  not  a  oonresident  executor,  In 
the  full  sense  of  that  term,  after  he  has  filed 
the  win  and  submitted  to  the  jurisdiction  of 
the  court  of  ordinary.    He  is  an  executor  of 
this  state,  though  he  may  as  an  indlyldual 
be  a  nonresident  thereof.    This  being  true, 
when  it  Is  necessary  for  the  legal  representa- 
tiye  of  the  testator  to  be  made  a  party  such 
executor  can  be  forced  to  come  in  and  be 
made  a  party  in   place  of  the  decedent;  and 
the  only  question  to  be  determined  is,  what  is 
the  most  satisfactory  and  effective  method 
of  notifying  him  of  the  fact  that  he  is  a 
party  to  such  a  proceeding?    In  cases  where 
the  courts  of  this  state  hare  Jurisdiction  of 
the  subject-matter  of  liUgation  in  which  non- 
residents are  interested,  it  Is  provided  by 
statute  that  such  nonresidents  shall  be  no- 
tified by  publication  of  a  specified  notice,  and 
by  mailing  a  copy  of  such  notice  to  t^e  ad- 
dress of  such  nonresident,  if  it  is  known. 
Civ.  Code,  (§  4978,  4979.    The  rule  of  1846 
recognized  tue  fact  that  nonresidents  might 
be  notified  by  publication,  even  without  any 
further  notice.    Notice  by  mall  is  recognized 
by  the  statutes  of  this  state  in  certain  cases. 
See  Ciy.  Code,  U  ^79,  6548,  6571  (last  clause). 
Haying  become  satisfied  that  this  court  has 
the  power  to  require  these  executors  to  come 
in  and  be  made  parties  to  the  pending  writ 
of  error,  the  only  question  to  be  determined 
was  how  they  were  to  be  notified  of  this  de- 
termination, in  order  that  they   might  be 
given  an  opportunity  to  show  cause,  if  any 
they  could,  why  they  should  not  be  made 
parties.    By  analogy  in  other  cases  where 
service   Is   made  upon   nonresidents,   three 
methods  were  open  to  the  court:    luither  to 
require  service  to  be  made  by  publication  or 
by  mall,  or  a  combined  service  by  publication 
and  malL    Where  the  address  of  the  nonresi- 
dent was  known,  service  by  mail  alone  was 
as  satisfactory,  if  not  more  so,  than  by  pub- 
lication, and  hence  this  plan  was  adopted. 
A.nd,  In  order  to  make  it  certain  that  the 
executors  should  have  notice,  it  was  further 
directed  that  a  copy  of  the  order  should  be 
served  upon  the  attorneys  of  record  for  the 
lefendant  In  error,  who  were  also  attorneys 
for  the  executors  in  the  proceedings  before 
the  ordinary.    Since  the  act  of  1877  (Civ. 
Code,  f  5671),  and  possibly  prior  to  that  date, 
notice  by  mall  has  been  the  recognized  meth- 
od of  giving  notice  to  litigants  and  counsel 
of  the  passage  of  orders  affecting  their  rights 
in  the  cases  pending  in  this  court,  and  hence 
notice  by  mail  which  was  required  to  be  giv- 
en the  executors  In  the  present  proceeding 
was  in  conformity  with  a  long-established  and 
heretofore  unquestioned  practice.    Upon  the 
day  fixed  in  the  order  for  the  executors  to 
show  cause  why  they  should  not  be  made 
{mrties,  no  cause  was  shown  which  would 
make  It  Impooper  for  the  legal  representa- 
tives of  Brooks  to  be  made  parties  in  his 
place.    The  only,  cause  shown  was  of  the 
characto:  above  referred  to,  which  simply 


brought  in  question  the  right  of  the  court  to 
require  them  to  come  in  and  be  made  par- 
ties, and  have  service  made  upon  them.  If 
these  executors  had  never  appeared  In  the 
court  of  ordinary  and  filed  the  will  of  their 
testator,  there  would  have  been  administra- 
tion on  his  estate  in  this  state,  and  the  admin- 
istrator could  have  been  made  a  party  to 
the  case.  Having  defeated  the  plaintiffs  in 
error  in  their  efforts  to  have  administration 
upon  the  estate,  by  assuming  the  administra- 
tion themselves,  they  will  not  be  heard  to 
assert  in  this  court  that  the  courts  of  this 
state  have  no  Jurisdiction  over  them  In  ref- 
erence to  the  affairs  of  the  estate  of  their 
testator,— at  least,  so  far  as  the  property  lo- 
cated in  this  state,  and  pending  suits  to 
which  their  testator  was  a  party  are  con- 
cerned. Having  Jurisdiction  of  these  parties, 
and,  from  the  returns  of  service  of  file  in  the 
clerk's  office,  being  satisfied  that  they  have 
had  notice  of  the  proceeding  to  make  them 
parties  to  this  case,  and  no  sufficient  cause 
having  been  shown  why  they  should  not  be 
made  parties,  an  order  will  be  passed  mak- 
ing them  parties,  and  a  copy  of  this  order 
win  be  mailed  to  them  at  their  respective 
places  of  abode.  Ordered  accordingly.  All 
the  Justices  concurring. 


(113  aa.  682) 
McCOWAN  et  aL  v.  BROOKS  et  aL 
(Supreme  Court  of  Georgia.    May  22,  1901.) 

WRIT  OF  BRROR— DISMISSAIr-BILL  OF  BXCBP- 
TIONS  —  RECORD  —  BRIEF  OF  BVIDBNCB  — 
AMENDMENT  OF  PLEADING— SUBROGATION. 

1.  When  a  bill  of  exceptions  recites  that  there 
was  "a  judgment  of  the  court  for  the  plaintiffs 
against  defendants,"  and  in  the  caption  to  the 
motion  for  a  new  trial  which  appears  in  the 
record  there  is  a  statement  that  tne  case  was 
"tried  before  the  judge  without  the  intervention 
of  a  jury,"  the  writ  of  error  will  not  be  dis- 
missed on  the  ground  that  it  does  not  distinctly 
appear  by  what  authority  the  jud^e  rendered  the 
judgment  without  the  mteirention  of  a  jury, 
when  there  is  nothing  in  the  record  to  indicate 
that  the  judge  wrongfnlly  assumed  authority  to 
decide  a  case  which  should  have  been  submitted 
to  a  jury. 

2.  When  the  recitals  in  the  ground  of  a  motion 
for  a  new  trial  sufficiently  mdicate  the  char- 
acter of  the  judgment  rendered  to  enable  this 
court  to  detennine  the  assignments  of  error,  it 
is  not  necessary  that  a  copy  of  the  judgment  ren- 
dered should  be  specified  in  the  bill  of  excep- 
tions and  transmitted  in  the  record. 

8.  When  a  judge  has  passed  an  wder  distinct- 
ly approving  a  document  as  a  brief  of  evidence 
in  the  case,  an  order  passed,  subsequently  to  the 
date  of  the  order  approving  the  brief  of  evidence, 
reciting  that  the  latter  order  is  "extended  for 
all  purposes,  and  especially  for  the  purpose  of 
perfectmg  and  filing  for  approval  a  brief  of  the 
evidence,  will  not  alone  nave  the  effect  to  set 
aside  the  order  approving  the  brief  of  evidence. 

4.  In  order  to  authorize  this  court  to  reverse 
the  judgment  of  the  trial  judge  allowing  an 
amendment  to  a  petition,  the  record  must  dis- 
tinctly disclose  not  only  that  objection  to  the 
allowance  of  such  an  amendment  was  made  at 
the  time  the  same  was  allowed,  but  also  the 
ground  of  such  objection. 

5.  An  understanding  between  the  owner  of 
land  and  one  who,  having  no  interest  to  protect, 
pays  off  an  incumbrance  thereon,  that  the  latter 
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■hall  be  gfreD  **«  d^ed  to  the  land,"  and  shall 
*'hold  the  land  as  collateral  security/'  will  not, 
alone,  have  the  effect  of  subrogating  the  person 
discharging  the  incumbrance  to  the  rights  of  the 
holder  of  the  same. 

(Syllabus  by  the  0>nit.) 

Error  from  superior  court,  Decatur  county; 
W.  N.  Spence,  Judge. 

Action  by  Alfred  H.  Brooks  and  others 
against  CL  M.  Mc(^wan  and  others.  Judg- 
ment for  plaintiffs,  and  defendant  Mc(^wan 
brings  error.    ReTersed. 

B.  B.  Bower,  for  plaintiff  In  error.  Town- 
send  &  Westmoreland  and  Z.  D.  Harrison,  for 
defendants  In  error. 

COBB,  J.  Brooks  brought  a  common-law 
action  of  ejectment  against  Mc(}owan«  Bow- 
er and  Donaldson  were,  on  their  own  motion, 
made  parties  defendant  By  an  amendment 
to  the  petition  the  real  plaintiff  set  up  cer- 
tain equitable  claims  against  Bower  and  Don- 
aldson. The  trial  resulted  in  a  ''Judgment 
of  the  court  ordering  the  land  to  be  sold, 
and  giving  the  plaintiff  a  first  and  superior 
lien  on  the  proceeds,  to  the  extent  of  his 
debt  against  McCk)wan.'*  The  evidence  dis- 
closed the  following  state  of  facts:  Cox 
sold  to  McCowan  the  tract  of  land  in  con- 
troversy upon  credit,  giving  to  him  a  bond 
for  title.  On  January  12,  18&1,  after  a  por- 
tion only  of  the  purchase  money  had  been 
paid,  McCowan  delivered  to  Bower  and  Don- 
aldson a  mortgage  on  the  land,  which  was 
properly  executed  and  recorded.  This  mort- 
gage was  foreclosed,  and  Bower  and  Don- 
aldson became  the  purchasers  at  the  fore- 
closure sale  on  December  4,  1894.  On  No- 
vember 18,  1891,  Cox  conveyed  the  land  in 
controversy  to  McCk>wan  by  a  deed  which 
was  properly  executed  and  recorded.  On  No- 
vember 20,  1801,  McCowan  conveyed  the  land 
in  controversy  to  Brooks  by  "a  plain,  abso- 
lute, unconditional  warranty  deed,"  which 
was  properly  executed  and  recorded.  Mc- 
Cowan borrowed  the  money  from  Brooks  to 
pay  the  balance  of  the  purchase  money  due 
Cox,  and,  while  the  deed  from  Oox  to  Mc- 
Cowan and  the  deed  from  McCowan  to 
Brooks  bear  different  dates,  they  were  de- 
livered contemporaneously.  Brooks  had  no 
actual  notice  of  the  mortgage  of  Bower  and 
Donaldson.  McCowan  testified  that  when  he 
got  the  money  from  Lytle,  who  negotiated 
the  loan  for  Brooks,  he  told  him  he  '^wanted 
it  to  pay  for  that  land,  and  MaJ.  Brooks  was 
to  hold  the  land  for  collateral  security." 
Lytle  testified  as  follows:  "As  to  the  security 
that  Mr.  McCowan  was  to  give,  the  under- 
standing was  that  he  was  to  give  Major 
Brooks  a  deed  to  the  land."  The  defendant 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  excepted.  While  the  writ 
of  error  was  pending  in  this  court.  Brooks 
died,  and  his  executors  were  made  parties  to 
the  case  in  his  place.    See  S9  S.  B.  112. 

1,  2.  A  motion  was  made  to  dismiss  the 
writ  of  error  upon  several  grounds.    It  was 


insisted  that  the  bill  of  exceptions  was  de- 
fective, in  that  it  failed  to  show  that  the 
case  was  submitted  to  the  Judge  without  the 
intervention  of  a  Jury,  and  that,  even  if  it 
sufficiently  appeared  from  the  record  that 
this  was  true,  the  writ  of  error  should  be 
dismissed  because  the  bill  of  exceptions  fail- 
ed to  specify  the  Judgment  roidered  by  the 
court  as  a  part  of  the  record  to  be  transmit- 
ted. The  bill  of  exceptions  recites  that  there 
wad  "a  Judgment  of  the  court  for  the  plain- 
tiffs and  against  defendants,**  and  in  the 
caption  to  the  motion  for  a  new  trial  the 
following  appears:  ''BJectment  Trial  and 
Judgment  for  plaintiff.  Tried  before  the 
Judge  without  the  intervention  of  a  Jury." 
It  is  true  that  neither  in  the  bill  of  excep- 
tions, nor  in  those  parts  of  the  record  which 
are  specified  in  the  bill  of  exceptions,  is 
there  contained  any  agreement  between 
counsel  that  the  case  should  be  tried  by  the 
Judge  without  the  Intervention  of  a  Jury, 
nor  any  statement  by  the  Judge  that  there 
was  such  an  agreement;  but  It  Is  necessarily 
to  be  inferred  flrom  the  recitals  in  the  bill  of 
exceptions,  tak^i  with  what  is  stated  In  the 
caption  to  the  motion  for  a  new  trial,  that 
the  case  was  treated  by  the  court  below  as 
one  properly  submitted  to  the  Judge  to  be 
decided  by  him  without  the  aid  of  a  Jury, 
and  the  presumption  is  that  everything  nec- 
essary to  be  done  was  done  to  give  the  court 
authority  to  deal  with  the  case  in  this  way, 
in  the  absence  of  anything  in  the  record  to 
show  affirmatively  that  the  court  had  im- 
properly decided  a  case  which  should  have 
been  submitted  to  a  Jury.  The  Judgment 
rendered  by  the  Judge  was  not  specified  in 
the  bill  of  exceptions,  and  a  copy  of  the  Judg- 
ment was  not  transmitted  with  the  record. 
The  bill  of  exceptions,  as  has  been  seen,  dis- 
tinctly recites  that  there  was  a  Judgment 
and  one  ground  of  the  motion  for  a  new  trial 
complains  that  ''the  Judgment  of  the  court 
ordering  the  land  to  be  sold,  and  giving  the 
plaintiff  a  first  and  superior  lien  on  the  pro- 
ceeds to  the  extent  of  his  debt  against  Mc- 
Cowan, was  error."  The  recitals  of  fact  in 
the  motion  for  a  new  trial  having  been  certi- 
fied by  the  Judge  to  be  true,  enough  appears 
from  the  recitals  Just  made  to  show  what 
was  the  general  character  of  the  Judgment 
rendered;  and  such  assignments  of  error  as 
can  be  passed  on,  treating  the  Judgment  as 
of  the  character  referred  to  in  the  recital 
Just  quoted,  will  be  decided.  The  recital  in 
the  motion  for  a  new  trial  as  to  the  character 
of  the  Judgment  is  In  the  present  case,  we 
think,  sufficient  to  authorize  this  court  to  de- 
cide the  assignments  of  error  made  In  the 
motion. 

8.  The  motion  to  dismiss  the  writ  of  error 
was  upon  the  further  ground  that  there  was 
not  in  the  record  an  approved  brief  of  evi- 
dence. It  appears  that  a  motion  for  a  new 
trial  was  filed  during  the  term,  and  an  order 
was  granted  allowing  time  to  prepare  a 
brief  of  evidence  and  present  the  same  for 
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approval.  An  amendment  to  the  motion 
having  been  made  and  allowed,  the  judge 
on  November  15,  1899,  passed  an  order  re- 
citing that  the  bearing  of  the  motion  had 
been  continued  to  that  date,  and  the  movant 
had  been  granted  until  that  time  to  perfect 
the  motion  and  present  for  approval  a  brief 
of  the  ^evldence;  the  order  containing  the 
follovring  language  after  the  recitals  above 
referred  to:  'The  foregoing  motion  and  all 
of  the  grounds,  original  and  amended,  are 
hereby  approved  and  ordered  filed;  and  said 
brief  of  evidence  Is  also  hereby  approved 
and  ordered  filed."  The  hearing  was  contin- 
ued until  a  subsequent  date.  On  February 
28,  1900,  the  judge  passed  the  following  or- 
der: **The  foregoing  order  taken  November 
16,  1890,  is  hereby  extended  for  all  purposes, 
and  especially  for  the  purpose  of  perfecting 
and  flllng  for  approval  and  having  approved 
brief  of  evidence,  and  for  amending  and  per- 
fecting motion  for  new  trial."  On  March 
21,  1900,  the  motion  was  overruled.  It  Is 
contended  that  the  order  of  February  28, 
1900,  was  in  effect  an  order  revoking  the  ap- 
proval of  the  brief  of  evidence  contained 
in  the  order  of  November  15,  1809,  and  that 
when  this  approval  was  thus  set  aside  the 
brlejT  of  evidence  stood  unapproved,  and, 
there  being  nothing  in  the  record  to  indicate 
that  it  was  ever  approved  after  February 
2&,  1900,  the  brief  of  evidence  contained  In 
the  record  is  not  an  approved  brief  of  evi- 
dence. We  do  not  think  that  the  order  of 
Februaiy  28,  1900,  had  the  effect  of  revoking 
the  order  approving  the  brief  of  evidence, 
but  was  simply  a  reservation  by  the  judge 
of  the  right  to  revoke  that  order  at  the  hear- 
ing, if  he  saw  proper  to  do  so,  on  the  ground 
that  the  brief  of  evidence  which  had  been 
approved  was  not,  for  any  reason,  a  correct 
brief.  While  the  judge  has  a  right  to  set 
aside  and  revoke  an  order  approving  a  brief 
of  evidence,  when  there  appears  In  the  rec- 
ord a  distinct  apinx)val  of  the  brief  of  evi- 
dence. It  must  appear  in  distinct  terms  that 
this  approval  has  been  set  aside.  A  judg- 
ment setting  aside  such  an  approval  will 
never  be  Implied  from  subsequent  orders  of 
the  judge,  unless  it  clearly  appears  that  such 
was  the  Intention  of  the  judge.  Whenever 
there  Is  doubt  as  to  whether  a  judgment 
approving  a  brief  of  evidence  has  been  set 
aside,  the  doubt  should  be  resolved  In  favor 
of  upholding  the  judgment  as  it  appears  In 
the  record.  The  judge  has  a  right  to  correct 
a  brief  of  evidence  at  auy  time  before  the 
motion  for  a  new  trial  is  overruled,  and  this 
Is  true  notwithstanding  be  may  have  approv- 
ed the  brief  of  evidence  before  that  time. 
The  order  of  February  28,  1900,  simply  gave 
to  the  judge  a  right  which  he  already  had; 
and  as  It  does  not  appear  in  the  record  that 
be  has  exercised  this  right  to  change  the 
brief  of  evidence,  and  nothing  appears  to 
indicate  his  dissatisfaction  with  the  brief  of 
evidence  as  approved  by  him  on  November 
15, 1899,  the  brief  of  evidence  thus  approved 


I  will  be  dealt  with  as  a  correct  brief  of  the 
evidence  In  the  case. 

4.  The  motion  for  a  new  trial  contains  the 
following  ground:  'The  court  erred  in  al- 
lowing the  plaintiff  to  file  In  this  case,  by 
amendment  or  otherwise,  equitable  pleading 
setting  up  various  equities  by  which  he 
sought  to  overcome  the  legal  title  of  defend- 
ants, as  shown  by  said  pleadings,  over  the 
objections  of  defendants."  The  amendment 
to  the  motion  contains  the  following  ground: 
''The  court  erred  In  allowing  equity  plead- 
ings Ingrafted  on  a  plain  action  of  ejectment, 
where  only  title  was  involved,  and  that  title 
was  attacked  for  usury."  It  does  not  ap- 
pear in  either  of  these  grounds  what  was 
the  objection  made  to  the  allowance  of  the 
amendment  referred  to  at  the  time  the  same 
was  allowed.  If  it  was  intended  to  make 
the  point  that  an  amendment  by  the  plaintiff 
setting  up  grounds  for  equitable  relief  could 
not  be  properly  allowed  In  common-law  ac- 
tion of  ejectment,  a9  objection  to  the  allow- 
ance of  the  amendment  upon  this  ground 
should  have  been  distinctly  made,  so  that 
the  court  could  have  passed  upon  the  objec- 
tion thus  raised.  If  it  was  conceded  that 
under  certain  circumstances  an  amendment 
of  this  character  might  be  allowed,  and  that 
the  amendment  offered  was  objectionable  as 
setting  up  a  new  cause  of  action,  or  for  some 
other  good  and  sufiSclent  reason  ought  not  to 
have  been  allowed,  then  the  record  should 
show  that  this  objection  was  distinctly  made 
and  passed  upon  by  the  trial  judge.  From 
the  recitals  in  the  motion  for  a  new  trial, 
it  is  as  much  a  conjecture  that  the  question 
intended  to  be  raised  was  the  one  as  it  was 
the  other;  and,  as  we  cannot  know  what 
question  was  made  and  decided  by  the  trial 
judge  in  reference  to  the  amendment,  the 
grounds  of  the  original  and  amended  motion 
above  quoted  present  no  question  for  deci- 
sion. 

5.  Treating  the  amendment  to  the  petition 
as  having  been  properly  allowed,  the  ques- 
tion to  be  considered  is  whether  the  evidence 
offered  by  the  plaintiff  was  sufficient  to  au- 
thorize a  decree  of  the  character  therein 
prayed  for.  One  who,  having  no  interest 
to  protect,  voluntarily  pays  off  &n  Incum- 
brance upon  the  land  of  another,  is  not  sub- 
rogated to  the  rights  of  the  holder  of  such 
an  incumbrance  unless  there  Is  an  agree- 
ment, either  express  or  implied,  between  the 
person  discharging  the  incumbrance  and  ei- 
ther the  debtor  or  the  creditor  that  he  shall 
be  subrogated  to  the  rights  of  the  Incum- 
brancer. Wilklns  ▼.  Gibson,  113  Ga.  31,  38 
S.  E.  874.  The  testimony  above  set  forth, 
which  is  all  that  appears  in  the  record  on  this 
subject,  does  not  show  an  express  agreement 
to  this  effect,  and  is  not  of  such  a  nature 
that  an  undertaking  of  the  character  requir- 
ed can  be  necessarily  implied.  To  have  a 
deed  to  land,  and  to  hold  the  same  as  col- 
lateral, is  not  necessarily  Inconsistent  with 
a  prior  Incumbrance.    The  evidence  did  not 
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ahall  be  gfveD  **b  deed  to  the  land/'  and  shall 
"hold  the  land  as  collateral  security,*'  will  not, 
alone,  have  the  effect  of  subrogating  the  person 
discharging  the  incumbrance  to  the  rights  of  the 
holder  of  the  same. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Decatur  county; 
W.  N.  Spence,  Judge. 

Action  by  Alfred  H.  Brooks  and  otlieis 
against  OL  M.  McGowan  and  others.  Judg- 
ment for  plaintiffa,  and  defendant  McCowan 
brings  error.    Reversed. 

B.  B.  Bower,  for  plaintiff  in  error.  Town- 
send  &  Westmoreland  and  Z.  D.  Harrison,  for 
defendants  in  error* 

COBB,  J.  Brooks  brought  a  common-law 
action  of  ejectment  against  McCowan.  Bow- 
er and  Donaldson  were,  on  their  own  motion, 
made  parties  defendant  By  an  amendment 
to  the  petition  the  real  plaintiff  set  up  cer- 
tain equitable  claims  against  Bower  and  Don- 
aldson. The  trial  resulted  in  a  ''Judgment 
of  the  court  ordering  the  land  to  be  sold, 
and  giving  the  plaintiff  a  first  and  superior 
lien  on  the  proceeds,  to  the  extent  of  his 
debt  against  McCowan.*'  The  evidence  dis- 
closed the  following  state  of  facts:  Cox 
sold  to  McCowan  the  tract  of  land  in  con- 
troversy upon  credit,  giving  to  him  a  bond 
for  title.  On  January  12,  1891,  after  a  por- 
tion only  of  the  purchase  money  had  been 
paid,  McCowan  delivered  to  Bower  and  Don- 
aldson a  mortgage  on  the  land,  which  was 
properly  executed  and  recorded.  This  mort- 
gage was  foreclosed,  and  Bower  and  Don- 
aldson became  the  purchasers  at  the  fore- 
closure sale  on  December  4,  1894.  On  No- 
vember 18,  1891,  Cox  conveyed  the  land  in 
controversy  to  McCowan  by  a  deed  wUch 
was  properly  executed  and  recorded.  On  No- 
vember 20,  1891,  McCowan  conveyed  the  land 
in  controversy  to  Brooks  by  **a  plain,  abso- 
lute, unconditional  warranty  deed,"  which 
was  properly  executed  and  recorded.  Mc- 
Cowan borrowed  the  money  from  Brooks  to 
pay  the  balance  of  the  purchase  money  due 
Cox,  and,  while  the  deed  from  Oox  to  Mc- 
Cowan and  the  deed  from  McCowan  to 
Brooks  bear  different  dates,  they  were  de- 
livered contemporaneously.  Brooks  had  no 
actual  notice  of  the  mortgage  of  Bower  and 
Donaldson.  McCowan  testified  that  when  he 
got  the  money  from  Lytle,  who  negotiated 
the  loan  for  Brooks,  he  told  him  he  ''wanted 
it  to  pay  for  that  land,  and  MaJ.  Brooks  was 
to  hold  the  land  for  collateral  security." 
LCFtle  testified  as  follows:  ''As  to  the  security 
that  Mr.  McCowan  was  to  give,  the  under- 
standing was  that  he  was  to  give  Major 
Brooks  a  deed  to  the  land."  The  defendant 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  excepted.  While  the  writ 
of  error  was  pending  in  this  court.  Brooks 
died,  and  his  executors  were  made  parties  to 
the  case  in  hla  place.    See  S9  S.  B.  112. 

1,  2.  A  motion  was  made  to  dismiss  the 
writ  of  error  upon  several  grounds.    It  was 


Insisted  that  the  bin  of  exceptions  was  de- 
fective, in  that  it  failed  to  show  that  the 
case  was  submitted  to  the  Judge  without  the 
intervention  of  a  Jury,  and  that,  even  If  it 
siifficiently  appeared  from  the  record  that 
this  was  true,  the  writ  of  error  should  be 
dismissed  because  the  bill  of  exertions  fail- 
ed to  specify  the  Judgment  roidered  by  the 
court  as  a  part  of  the  record  to  be  transmit- 
ted. The  bill  of  exceptions  recites  that  there 
wad  "a  Judgment  of  the  court  for  the  plain- 
tiffs and  against  defendants,"  and  in  the 
caption  to  the  motion  for  a  new  trial  the 
following  appears:  "Ejectment  Trial  and 
Judgment  for  plaintiff.  Tried  before  the 
Judge  without  the  intervention  of  a  Jury." 
It  is  true  that  neither  in  the  bill  of  excep- 
tions, nor  in  those  parts  of  the  record  which 
are  specified  in  the  bill  ot  exceptions,  is 
there  contained  any  agreement  between 
coimsel  that  the  case  should  be  tried  by  the 
Judge  without  the  Intervention  of  a  Jury, 
nor  any  statement  by  the  Judge  that  there 
was  such  an  agreement;  but  it  is  necessarily 
to  be  inferred  from  the  recitals  In  the  bill  of 
exceptions,  tak^i  with  what  is  stated  in  the 
caption  to  the  motion  for  a  new  trial,  that 
the  case  was  treated  by  the  court  below  as 
one  properly  submitted  to  the  Judge  to  be 
decided  by  him  without  the  aid  of  a  Jury, 
and  the  presumption  Is  that  everything  nec- 
essary to  be  done  was  done  to  give  the  court 
authority  to  deal  with  the  case  in  this  way, 
in  the  absence  of  anything  in  the  record  to 
show  affirmatively  that  the  court  had  im- 
properly decided  a  case  which  should  have 
been  submitted  to  a  Jury.  The  Judgment 
rendered  by  the  Judge  was  not  specified  in 
the  bill  of  exceptions,  and  a  copy  of  the  Judg- 
ment was  not  transmitted  with  the  record. 
The  bill  of  exceptions,  as  has  been  seen,  dis- 
tinctly recites  that  there  was  a  Judgment, 
and  one  ground  of  the  motion  for  a  new  trial 
complains  that  "the  Judgment  of  the  court 
ordering  the  land  to  be  sold,  and  giving  the 
plaintiff  a  first  and  superior  lien  on  the  pro- 
ceeds to  the  extent  of  his  debt  against  Mc- 
Cowan, was  error."  The  recitals  of  fact  In 
the  motion  for  a  new  trial  having  been  certi- 
fied by  the  Judge  to  be  true,  enough  appears 
from  the  recitals  Just  made  to  show  what 
was  the  general  character  of  the  Judgment 
rendered;  and  such  assignments  of  error  as 
can  be  passed  on,  treating  the  Judgment  as 
of  the  character  referred  to  in  the  recital 
Just  quoted,  will  be  decided.  The  recital  in 
the  motion  for  a  new  trial  as  to  the  character 
of  the  Judgment  is  In  the  present  case,  we 
think,  sufficient  to  authorize  this  court  to  de- 
cide the  assignments  of  error  made  in  the 
motion. 

8.  The  motion  to  dismiss  the  writ  of  error 
was  upon  the  further  ground  that  there  was 
not  in  the  record  an  approved  brief  of  evi- 
dence. It  appears  that  a  motion  for  a  new 
trial  was  filed  during  the  term,  and  an  order 
was  granted  allowing  time  to  prepare  a 
brief  of  evidence  and  present  the  same  for 
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approval.     An   amendment   to   the   motion 
having  been  made  and  allowed,  the  Judge 
on  November  15,  1899,  passed  an  order  re- 
citing that  the  hearing  of  the  motion  had 
been  continued  to  that  date,  and  the  movant 
had  been  granted  until  that  time  to  perfect 
the  motion  and  present  for  approval  a  brief 
of  the  ^evidence;    the  order  containing  the 
follovrlng  language  after  the  recitals  above 
referred  to:    "The  foregoing  motion  and  all 
of  the  grounds,  original  and  amended,  are 
hereby  approved  and  ordered  filed;  and  said 
brief  of  evidence  Is  also  hereby  approved 
and  ordered  filed."    The  hearing  was  contin- 
ued until  a  subsequent  date    On  February 
28,  1900,  the  judge  passed  the  following  or- 
der:   "The  foregoing  order  taken  November 
16,  1890,  is  hereby  extended  for  all  purposes, 
and  especially  for  the  puriMse  of  perfecting 
and  filing  for  approval  and  having  approved 
brief  of  evidence,  and  for  amending  and  per- 
fecting motion  for  new   trial."    On  March 
21,  1900,  the  motion  was  overruled.    It  is 
contended  that  the  order  of  February  28, 
1900,  was  in  effect  an  order  revoking  the  ap- 
proval  of  the  brief  of  evidence  contained 
In  the  order  of  November  15,  1809,  and  that 
when  this  approval  was  thus  set  aside  the 
brief   of   evidence   stood   unapproved,    and, 
there  being  nothing  In  the  record  to  indicate 
that  It  was  ever  approved  after  February 
28,  1900,  the  brief  of  evidence  contained  In 
the  record  is  not  an  approved  brief  of  evi- 
dence.   We  do  not  think  that  the  order  of 
February  28,  1900,  had  the  effect  of  revoking 
the  order  approving  the  brief  of  evidence, 
but  was  simply  a  reservation  by  the  Judge 
of  the  right  to  revoke  that  order  at  the  hear- 
ing, if  he  saw  proper  to  do  so,  on  the  ground 
that  the  brief  of  evidence  which  had  been 
approved  was  not,  for  any  reason,  a  correct 
brief.    While  the  Judge  has  a  right  to  set 
aside  and  revoke  an  order  approving  a  brief 
of  evidence,  when  there  appears  in  the  rec- 
ord a  distinct  approval  of  the  brief  of  evi- 
dence, it  must  appear  In  distinct  terms  that 
this  approval  has  been  set  aside.    A  Judg- 
ment  setting  aside  such  an  approval   will 
never  be  Implied  from  subsequent  orders  of 
the  Judge,  unless  it  clearly  appears  that  such 
was  the  intention  of  the  Judge.    Whenever 
there  is  doubt  as  to  whether  a  Judgment 
approving  a  brief  of  evidence  has  been  set 
aside,  the  doubt  should  be  resolved  in  favor 
of  upholding  the  Judgment  as  it  appears  In 
the  record.    The  Judge  has  a  right  to  correct 
a  brief  of  evidence  at  any  time  before  the 
motion  for  a  new  trial  Is  overruled,  and  this 
Is  true  notwithstanding  he  may  have  approv- 
ed the  brief  of  evidence  before  that  time. 
The  order  of  February  28,  1900,  simply  gave 
to  the  Judge  a  right  which  he  already  had; 
and  as  it  does  not  appear  in  the  record  that 
he  has  exercised  this  right  to  change  the 
brief  of  evidence,  and  nothing  appears  to 
Indicate  his  dissatisfaction  with  the  brief  of 
evidence  as  approved  by  him  on  November 
15, 1890,  the  brief  of  evidence  thus  approved 


will  be  dealt  with  as  a  oorrect  brief  of  the 
evidence  in  the  case. 

4.  The  motion  for  a  new  trial  contains  the 
following  ground:  **The  court  erred  in  al- 
lowing the  plaintiff  to  file  In  this  case,  by 
amendment  or  otherwise,  equitable  pleading 
setting  up  various  equities  by  which  he 
sought  to  overcome  the  legal  titie  of  defend- 
ants, as  shown  by  said  pleadings,  over  the 
objections  of  defendants.*'  The  amendment 
to  the  motion  contains  the  following  ground: 
•*The  court  erred  In  allowing  equity  plead- 
ings Ingrafted  on  a  plain  action  of  ejectment, 
where  only  titie  was  involved,  and  that  titie 
was  attacked  for  usury."  It  does  not  ap- 
pear in  either  of  these  grounds  what  was 
the  objection  made  to  the  allowance  of  the 
amendment  referred  to  at  the  time  the  same 
was  allowed.  If  it  was  intended  to  make 
the  point  that  an  amendment  by  the  plaintiff 
setting  up  grounds  for  equitable  relief  could 
not  be  properly  allowed  In  common-law  ac- 
tion of  ejectment,  a9  objection  to  the  allow- 
ance of  the  amendment  upon  this  ground 
should  have  been  distinctiy  made,  so  that 
the  court  could  have  passed  upon  the  objec- 
tion thus  raised.  If  It  was  conceded  that 
under  certain  circumstances  an  amendment 
of  this  character  might  be  allowed,  and  that 
the  amendment  offered  was  objectionable  as 
setting  up  a  new  cause  of  action,  or  for  some 
other  good  and  sufficient  reason  ought  not  to 
have  been  allowed,  then  the  record  should 
show  that  this  objection  was  distinctiy  made 
and  passed  upon  by  the  trial  Judge.  From 
the  recitals  in  the  motion  for  a  new  trial, 
it  is  as  much  a  conjecture  that  the  question 
Intended  to  be  raised  was  the  one  as  it  was 
the  other;  and,  as  we  cannot  know  what 
question  vras  made  and  decided  by  the  trial 
Judge  in  reference  to  the  amendment,  the 
grounds  of  the  original  and  amended  motion 
above  quoted  present  no  question  for  deci- 
sion. 

5.  Treating  the  amendment  to  the  petition 
as  having  been  properly  allowed,  the  ques- 
tion to  be  considered  Is  whether  the  evidence 
offered  by  the  plaintiff  was  sufficient  to  au- 
thorize a  decree  of  the  character  therein 
prayed  for.  One  who,  having  no  Interest 
to  protect,  voluntarily  pays  off  an  incum- 
brance upon  the  land  of  another.  Is  not  sub- 
rogated to  the  rights  of  the  holder  of  such 
an  incumbrance  unless  there  is  an  agree- 
ment, either  express  or  Implied,  between  the 
person  discharging  the  Incumbrance  and  ei- 
ther the  debtor  or  the  creditor  that  he  shall 
be  subrogated  to  the  rights  of  the  Incum- 
brancer. Wllklns  V.  Gibson,  113  Ga.  31,  38 
S.  E.  374.  The  testimony  above  set  forth, 
which  Is  all  that  appears  in  the  record  on  this 
subject,  does  not  show  an  express  agreement 
to  this  effect,  and  is  not  of  such  a  nature 
that  an  undertaking  of  the  character  requir- 
ed can  be  necessarily  Implied.  To  have  a 
deed  to  land,  and  to  hold  the  same  as  col- 
lateral, is  not  necessarily  inconsistent  with 
a  prior  incumbrance.    The  evidence  did  not 
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authortEe  tbe  court  to  decree  that  Brooks 
was  subrogated  to  the  rights  of  Obx,  and  a 
new  trial  should  have  been  granted  upon  this 
ground.  Judgment  reversed.  All  the  Jus- 
tices concurring. 


(m  Ga.  Mi) 


HBARD  ▼.  STATE. 


(Supreme  Oourt  of  Georgia.    May  27,  1901.) 

CIT7  COURT-ESTABLISHMBNT-CRIMINALi  LAW 
—NEW  TRIAL— DISORDERLY  HOUSE. 

1.  The  general  assembly  may,  without  regard 
to  the  population  of  a  oarticular  city,  establish 
therein  a  "city  court,  and  prescribe  that  a 
writ  of  error  shall  lie  therefron^  to  the  su- 
preme court. 

2.  Overruling  a  demurrer  to  an  indictment 
is  not  cause  for  a  new  trial. 

3.  Though  an  indictment  for  keeping  and 
maintaining  a  disorderly  house  charges,  con- 
junctively, that  so  doing  was  to  the  encourage- 
ment of  divers  specified  vices,  a  conviction 
based  upon  evidence  showing  that  the  accused 
kept  and  maintained  such  a  house  to  the  en- 
couragement of  any  one  or  more  of  such  vices 
is  maintainable. 

Little,  J.,  dissenting. 
(Syllabus  by  the  CJourt) 

Error  from  city  court  of  CarroUton;  W.  C 
Hodnett,  Judge. 

Nancy  Heard  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Talbot  Smith  and  Oscar  Beese,  for  plaintiff 
in  error.    S.  Hoidemess,  for  the  State. 

LUMPKIN,  P.  J.  1.  On  the  call  of  this 
case,  counsel  for  the  state  moved  to  dismiss 
the  writ  of  error  on  the  ground  that  this 
court  had  no  Jurisdiction  to  entertain  the 
same  because  CarroUton,  being  a  city  of  less 
than  2,000  inhabitants,  was  not  one  in  which 
there  could  constitutionally  be  established 
a  city  court  whose  Judgments  could  be  re- 
viewed upon  a  direct*  bill  of  exceptions  there- 
from to  the  supreme  court.  We  have  not 
referred  to  the  United  States  census  to  as- 
certain what  was  the  population  of  CarroU- 
ton, either  when  it  was  incorporated  as  a  city 
or  when  the  city  court  of  CarroUton  was  es- 
tablished. In  the  view  which  we  feel  con- 
strained to  take  of  the  question  presented  by 
the  motion  to  dismiss,  it  may  be  conceded 
that  the  population  of  CarroUton  has  never 
exceeded  2,000.  WhUe,  as  was  pointed  out 
by  Mr.  Justice  Little  in  Wight  A  Weslosky 
Ck>.  V.  Wolff,  112  Ga.  169,  87  S.  B.  896,  there 
is,  according  to  lexicographers,  a  marked 
distinction  between  a  city  and  a  town,— the 
former  being  '*more  important"  than  the  lat- 
ter,—we  are  driven  to  the  conclusion  that 
from  the  standpoint  of  legislation  in  this 
state  the  distinction  has  ever  been  purely 
arbitrary,  and  the  test  of  population  has 
never  been  observed.  Our  general  assembly 
has  time  and  again,  long  before  the  ratifica- 
tion of  our  present  constitution,  incorporated 
as  cities  places  whose  inhabitants  were  count- 
ed by  mere  hundreds,  and  perhaps  many 
more  places  having  therein  a  limited  number 
of  thousands  of  people.    The  truth  of  this 


statement  is  matter  of  such  general  knowl- 
edge that  tt  is  not  necessary  to  cite  numerous 
iUustrations.  It  wiU  suffice  to  refer  to  the 
cases  of  Atlanta  and  Savannah,  the  two 
cities  expressly  named  in  the  constitution  as 
those  from  whose  city  courts  there  may  be 
writs  of  error  to  the  supreme  court  The  for- 
mer was  incorporated  as  a  city  in  1847,  when 
its  estimated  population  was  about  1,500.  It 
was,  in  point  of  fact,  a  smaU  town,  in  the 
proper  sense  of  the  term.  WhUe  it  had  pros- 
pects of  grovrth,  and  did  grow  apace,  and 
continues  to  grow,  its  legal  status  as  a  city 
would  not  have  been  changed  if  it  had  faUed 
to  grow.  Savannah  was  made  a  city  by  the 
act  of  December  23,  1789.  Its  population 
must  have  been  small  at  that  early  day;  for, 
according  to  Sherwood's  Gazeteer  (2d  Ed.),  it 
had,  in  1829,  40  years  later,  "about  7,000.** 
These  two  instances,  and  scores  of  others 
which  might  be  mentioned,  show  conclusively 
that  our  legislatures  have  paid  no  attention 
to  the  definitions  given  in  lexicons  of  the 
terms  "city"  and  "town,"  or  to  the  real  dif- 
ference between  a  city  and  a  town.  This 
being  so,  and  "there  being,"  as  Mr.  Justice 
Cobb  remarked  in  the  case  cited  supra,  "noth- 
ing in  the  constitution  defining  a  'city,'  it  was 
left  entirely  to  the  general  assembly  to  say 
what  community  of  persons  should  be  de- 
clared to  be  a  city,  and  the  general  assembly 
may  arbitrarily  determine  this  question." 
This  discussion  might  be  closed  here,  but  we 
wish  to  add  that,  though  we  cannot,  in  view 
of  what  is  said  above,  hold  otherwise  than 
as  we  do,  we  are  profoundly  impressed  with 
the  belief  that  the  framers  of  the  constitu- 
tion never  intended  or  contemplated  that  vU- 
lages  and  towns  should  be  arbitrarily  con- 
verted by  mere  legislation  into  cities  for  the 
purpose  of  establishing  therein  "city  courts," 
and  giving  them  writs  of  error  to  the  su- 
preme court  That  our  present  governor  was 
impressed  with  the  same  idea  is  evidenced 
by  his  last  annual  message  to  the  general 
assembly.  The  following  extract  therefrom 
fuUy  and  clearly  expresses  what  we  cannot 
help  feeUng  is  the  real  truth  of  the  matter: 
"In  view  of  the  large  number  of  acts  passed 
within  recent  years  purporting  to  establish 
city  courts  with  direct  writs  of  error  to  the 
supreme  court,  the  inquiry  is  suggested 
whether  there  is  not  danger  of  carrying  leg- 
islation on  this  line  beyond  constitutional 
limits,  if,  indeed,  this  has  not  already  been 
done.  While  it  may  be  within  the  power  of 
the  general  assembly  to  arbitrarUy  declare 
that  a  mere  village  or  small  town  shaU,  from 
and  after  the  passage  of  a  particular  act,  be 
'a  city,'  this  certainly  does  not  make  the 
same  a  real  city,  as  the  term  is  commonly 
used  and  imderstood  among  our  people;  and, 
if  this  sort  of  a  legislative  declaration  is 
made  with  reference  to  a  particular  village 
or  town  for  the  sole  purpose  of  laying  the 
foundation  for  establishing  in  the  newly- 
created  and  so-called  *city'  a  court  whose 
Judgments  may  be  directly  reviewed  by  the 
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supreme  court,  the  constitutionality  of  the 
measure  may,  as  to  this  matter,  well  be 
questioned.  Paragraph  5,  I  2,  art.  6,  of  the 
constitution  (Gir.  Gode,  }  5836),  declares: 
The  supreme  court  shall  have  no  original 
Jurisdiction,  but  shall  be  a  court  alone  for 
the  trial  and  correction  of  errors  from  the 
superior  courts,  and  from  the  city  courts  of 
Atlanta  and  Savannah,  and  such  other  like 
courts  as  may  be  hereafter  established  in 
other  cities.'  Our  present  constitution  was 
ratified  by  the  people  December  5,  1877.  At 
that  time  Atlanta  and  Savannah  were  the 
two  largest  cities  in  the  state,  and  each  had 
many  thousands  of  inhabitants.  In  each 
was  a  city  court  with  broad  jurisdiction  and 
large  powers.  It  cannot  be  doubted  that  the 
framers  of  the  constitution,  in  limiting  the 
jurisdiction  of  the  supreme  court  to  the  cor- 
rection of  errors  committed  by  the  superior 
courts  by  the  two  city  courts  mentioned,  and 
by  'such  other  like  courts'  as  might  be  estab- 
lished, meant  that  the  phrase  just  quoted 
should  apply  to  courts  of  a  class  having  sim- 
ilar jurisdictions  and  powers  with  those  al- 
ready established  in  Atlanta  and  Savannah. 
It  also  seems  clear  that  in  declaring  that 
these  'other  like  courts'  must,  in  order  to 
come  within  the  provisions  of  this  paragraph, 
be  'established  in  other  cities,'  it  was  con- 
templated that  they  should  be  established  in 
like  cities— i.  e.  real  cities-Hit  least  approxi- 
mating in  population  and  general  character- 
istics the  two  existing  cities  specially  named. 
In  other  words,  the  makers  of  the  constitu- 
tion must  have  had  in  mind  cities  whose  size, 
Importance,  wealth,  business,  and  litigation 
would  render  expedient  or  necessary  the  es- 
tablishment therein  of  courts  of  like  dignity 
and  authority  with  the  superior  courts,  save 
only  as  to  matters  over  which  the  jurisdic- 
tion of  the  latter  was  by  the  fundamental 
law  made  exclusive.  It  cannot  be  fairly  sup- 
posed that  in  using  the  language  above 
quoted  It  was  believed  that  the  general  as- 
sembly would  ever  attempt  to  so  stretch  its 
obvious  meaning  as  to  enact  that  a  small 
town  should  immediately  become  a  city,  and, 
as  such,  be  entitled  to  a  constitutional  city 
court.  It  is  respectfully  suggested  that  the 
time  has  come  to  call  a  halt  in  legislation 
tending  In  this  direction,  for  It  is  surely  the 
duty  of  the  lawmaking  power  to  conform  not 
only  to  the  letter,  but  to  the  spirit,  of  the 
constitution."  Much  of  the  opinion  delivered 
by  Mr.  Justice  Little  in  the  case  above  men- 
tioned is  on  the  same  line.  He  sets  forth 
with  great  strength,  force,  and  clearness  the 
reasons  why  it  is  not  to  be  supposed  that  the 
convention  meant  to  authorize  the  general  as- 
sembly to  establish  "city  courts"  in  munici- 
palities of  small  population,  and  limited  busi- 
ness virith  writs  of  error  therefrom  to  this 
court  Those  reasons  need  not  be  repeated 
here.  All  of  us,  including  pven  Mr.  Justice 
Cobb  and  Mr.  Justice  Fish,  who  were  not, 
foT  the  reasons  stated  by  the  former,  able  to 
assent  to  all  of  the  propositions  laid  down  In 


that  opinion,  felt  then,  and  feel  now«  that 
from  a  moral  standpoint  the  truth  had  been 
told  therein.  Four  of  us  were  also  persuaded 
that  when  the  question  now  before  us  arose, 
as  was  anticipated,  this  same  truth  could  be 
made  apparent  from  the  standpoint  of  con- 
stitutional interpretation.  After  anxious  de- 
liberation, all  of  us  except  Mr.  Justice  Little 
are  now  forced  to  the  conclusion  that  this 
cannot  be  done.  While  strongly  believing 
that  legislation  like  that  under  consideraticm 
violates  the  spirit  of  the  fundamental  law, 
and  therefore  gravely  doubting  the  constitu- 
tionality of  many  of  the  city  court  acts,  in- 
cluding that  relating  to  Carrollton,  in  so  far 
as  they  authorize  writs  of  error,  we  cannot, 
because  of  this  doubt,  adjudge  that  they  are, 
in  the  respect  indicated,  null  and  void.  Mere 
doubt  as  to  the  constitutionality  of  a  given 
enactment  setties  its  validity.  The  motion 
to  dismiss  the  writ  of  error  must  be  over- 
ruled. 

2.  The  accused  was^  tried  for  keeping  and 
maintaining  "a  common,  ill-governed  and  dis- 
orderly house,"  upon  an  indictment  which 
had  been  transferred  to  the  city  court  from 
the  superior  court  of  Carroll  county.  Be- 
fore pleading  to  the  merits,  she  filed  a  de- 
mun*er  to  the  indictment,  which  was  over- 
ruled. After  conviction,  she  made  a  motion 
for  a  new  trial,  in  one  ground  of  which  she 
complained  of  the  overruling  of  the  demur- 
rer. The  denial  of  this  motion  is  the  only 
error  assigned  in  the  bill  of  exceptions,  and 
the  accused  did  not,  otherwise  than  as  above 
stated,  attempt  to  bring  to  this  court  for 
review  the  refusal  of  the  trial  court  to  sus- 
tain the  demurrer.  It  is  now  well  settled 
that  overruling  a  demurrer  to  an  indictment 
is  not  ground  for  a  new  trial.  Taylor  v. 
State,  105  Ga.  846  (3),  83  Ga.  190;  Gaines 
T.  States  108  Ga.  772,  33  S.  B.  032;  Cleve- 
land V.  State,  100  Ga.  266,  34  S.  E.  572. 

3.  Though  there  are  in  the  motion  for  a 
new  trial  14  grounds^  counsel  for  the  plain- 
tiff in  error,  who  argued  the  case  here  ex- 
clusively by  brief,  did  not  insist  upon,  or 
even  mention,  any  of  them  save  that  which 
is  disposed  of  above,  and  two  others;  one 
alleging  that  the  verdict  was  contrary  to  the 
evidence,  and  the  other  reading  as  follows: 
"Because  the  verdict  is  contrary  to  the  evi- 
dence and  the  law,  and  totally  without  evi- 
dence, there  not  being  one  scintilla  of  evi- 
dence ahowing  that  there  was  any  keeping 
and  maintaining  a  common,  ill-governed 
house  by  defendant  to  the  encouragement 
of  idleness,  drinking,  and  gaming,  collective- 
ly, and  all  must  have  been  proved  as  al- 
leged." The  Code  section  on  which  the  in- 
dictment was  based  ceads  as  follows:  "Any 
person  who  shall  keep  and  maintain,  either 
by  himself  or  others,  a  common,  ill-governed 
and  disorderly  house,  to  the  encouragement 
of  idleness,  gaming,  drinking,  or  other  mis- 
behaviour, or  to  the  common  disturbance  of 
the  neighborhood  or  orderly  citizens,  shall  be 
guilty  of  a  misdemeanor."    Pen.  Code,  |  892. 


120 


89  SOUXHBASTBBN  RBPOBTBB. 


(G&. 


The  exact  charge  which  the  indictment  made 
against  the  accused  was  that  she  *'dld  keep 
and  maintain  a  common,  iU-govemed  and 
disorderly  house,  to  the  encouragement  of 
idleness,  gaming,  and  drinking,  to  the  com- 
mon disturbance  of  the  neighborhood  and 
orderly  citizens."  The  erldence  as  a  whole 
warranted  the  jury  in  finding  that  the  ac- 
cused kept  and  maintained  a  house  which 
was  ''iU-goyemed  and  disorderly,"  In  the 
sense  in  which  these  words  are  usually  un* 
derstood;  that  she  did  so  for  a  sufficient 
length  of  time  to  render  applicable  to  it  as 
a  disorderly  house  the  descriptive  term  "com- 
mon"; and  that  the  noises  made  and  im- 
proper acts  committed  therein  disturbed  the 
peace  and  comfort  of  quite  a  number  of 
orderly  citizens  in  the  neighborhood.  In  all 
these  respects  the  testimony  for  the  state 
met  the  requirements  of  the  rule  laid  down 
in  Palfus  v.  State,  36  Ga.  280,  to  the  effect 
that:  "To  constitute  a  house  a  disorderly 
house  in  law,  the  noises,  etc.,  must  be  ordi- 
nary and  usual,  or  common,  and  the  dis- 
turbance must  be  general,  and  not  of  only 
one  person,  in  a  thickly-settled  neighbor- 
hood." There  was  some  evidence  authoriss- 
ing  the  conclusion  that  the  manner  in  which 
the  house  was  kept  was  calculated  to  en- 
courage idleness  and  drinking,  but  no  evi- 
dence  at  all  that  it  had  a  tendency  to  en* 
courage  the  vice  of  gaming.  So  the  ques- 
tion for  decision  is  narrowed  down  to  this: 
Did  the  failure  of  the  state  to  prove  that  the 
keeping  of  the  house  had  every  one  of  the 
vicious  tendencies  ascribed  to  it  in  the  in- 
dictment render  the  verdict  unlawful?  We 
think  not.  If  it  was,  In  fact,  a  "common, 
ill-governed  and  disorderly"  establishment, 
and  the  keeping  and  maintenance  of  it  en* 
couraged  idleness,  or  gaming,  or  drinking,  or 
other  misbehavior,  the  keeper  was  guilty  of 
a  misdemeanor.  So  was  she  if  she  kept 
and  maintained  the  house  in  such  manner  as 
to  cause  "common  disturbance  of  the  neigh- 
borhood or  orderly  citizens."  In  prescrlbhug 
what  consequences  must  result  from  the 
keeping  of  a  disorderly  house  in  order  to 
render  the  act  of  so  doing  criminal,  the  law 
mentions  them  disjunctively.  The  indict- 
ment charged,  conjunctively,  that  all  of  these 
consequences,  save  only  the  encouragement 
of  "misbehavior"  other  than  idleness,  gam- 
ing, and  drinking,  resulted  in  the  present 
instance.  Must  the  conviction  fall  because 
there  was  no  proof  as  to  the  encouragement 
of  gaming?  It  was  certainly  not  necessary 
to  allege  anything  with  respect  to  this  point, 
and,  if  the  indictment  had  been  sll^it  on 
the  subject,  no  evidence  concerning  it  would 
have  been  called  for.  <rhe  general  rule  la 
that  the  state  will  be  required  to  prove  all 
facts  alleged,  even  though  immaterial,  and 
not  such  as  it  was  necessary  to  set  forth 
m  the  indictment.  This  rule,  however,  usu- 
ally relates  to  facts  which  identify  the  trans- 
action under  investigation,  and  serve  to  dis* 
tinguish  the  criminal  act  charged  from  any 


I  other  of  a  similar  nature.  In  the  present 
case  the  act  charged  was  the  keeping  of  a 
disorderly  houses  To  the  evidence  tending 
to  prove  that  the  accused  did  keep  in  a  dis* 
orderly  manner  a  particular  house,  nothing 
as  to  the  identification  of  the  house  or  as 
to  the  fact  of  her  keeping  it  would  have 
been  added  by  showing  that  her  conduct 
in  maintaining  the  establishment  was  "to  the 
encouragement  of  •  •  •  gaming."  If  the 
indictment  had  contained  the  unnecessary 
allegation  that  the  house  was  a  red  house, 
the  state  would  have  been  obliged  to  prove 
that  it  was  "red,"  or  else  fail  to  make  out 
its  case.  This  la  so  because  proof  of  eveiy 
other  allegation  in  the  indictment,  without 
proof  that  the  house  was  of  the  c^or  char- 
ged, would  have  left  it  uncertain  whether 
the  house  kept  was  the  house  to  which  the 
indictment  referred.  An  indictment  char- 
ging the  larceny  of  an  animal  with  certain 
earmarks,  or  having  a  particular  color,  or 
belonging  to  a  designated  breed,  cannot  be 
sustained  without  proving  the  earmarks,  or 
color,  or  breed,  as  alleged;  for  failure  of 
proof  In  these  respects  would  be  failure  to 
Identify  beyond  a  reasonable  doubt  the  an- 
imal which  the  grand  jury  charged  the  ac- 
cused with  stealing.  So  the  alleged  bur- 
glary of  the  house  of  "A.,  No.  225  Jackson 
street,"  would  not  be  sufficiently  establish- 
ed by  proving  the  burglary  of  a  house  of  A. 
on  that  street,  without  proof  as  to  number; 
for  it  might  be  that  A.  had  two  or  more 
houses  on  that  street,  in  which  event  the 
proof  would  not  establish  vrith  the  requisite 
legal  certainty  that  the  house  actually  bur- 
glarized was  in  fact  the  one  with  the  num- 
ber 225,  to  which  alone  the  indictment  re- 
lated. If  the  indictment  is  not  needlessly 
specific,  or  no  question  as  to  its  sufficiency 
in  the  matter  of  description  is  raised  by  de- 
murrer, evidence  general  In  its  nature  will 
support  a  charge  alike  general. 

There  is  another  class  of  cases  wherein  a 
conviction  may  stand  without  literal  proof  of 
the  charge  as  made.  Thus,  on  an  indictment 
for  the  larceny  of  10  sheep,  the  accused  may 
be  properly  found  guilty  upon  proof  satisfac- 
torily showing  that  he  stole  one  of  these 
sheep,  or  on  an  indictment  for  embezzling 
$500  a  conviction  may  stand  on  evidence 
showing  the  embezzlement  of  any  number  of 
those  dollars.  In  cases  of  this  kind  the  evi- 
dence establishes  the  commission  of  an  act 
covered  by  the  charge  in  the  indictment,  the 
doing  of  which  is  a  crime,  and  the  evidence 
fixes  this  very  act  as  one  to  which  the  in- 
dictment referred.  Our  present  case,  on  prin- 
ciple, falls  within  the  latter  class.  The  crim- 
inal act  was  the  keeping  of  a  particular  house 
in  a  disorderly  manner.  Both  the  house  and 
the  manner  of  keeping  it  were  absolutely 
identified,  and  this  is  none  the  lees  true  be- 
cause one  of  the  vicious  tendencies  of  the 
manner  of  keeping  was  not  shown.  A  sec- 
ond prosecution  for  the  disorderly  keeping  of 
this  same  house  during  the  period  covered  bj 
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the  present  indictment  would  be  barred,  and 
this  Is  the  real  test  As  was  remarked  by 
Buller,  J.,  arguendo,  in  PAnson  t.  Stuart,  1 
Term  R.  754,  '*the  offense  is  the  Iceeping  of 
the  house/*  The  following  from  7  Enc.  PL 
&  Prac.  17,  seems  to  be  closely  In  point:  "Un- 
der an  indictment  for  keeping  a  disorderly 
house,  which  charges  in  the  same  count  the 
various  manners  in  which  the  house  was  dis- 
orderly, proof  of  any  one  of  the  manners 
mentioned  is  sufficient."  The  case  of  People 
7.  Carey,  4  Parker,  Cr.  R.  238,  cited  in  a  note, 
directly  supports  the  text.  Under  an  Eng- 
lish statute  (23  &  24  Vict.  c.  27,  §  32)  which 
made  It  an  offense*  for  a  licensed  keeper  of 
a  refreshment  house  to  '*knowingly  suffer 
prostitutes,  thieves,  or  drunken  and  disorder- 
ly persons  to  assemble  at  or  continue  In  or 
upon  his  premises,"  one  Belasco,  the  keeper 
of  such  a  house,  was  charged  with  knowingly 
suffering  "prostitutes  to  assemble  at  and  con- 
tinue in  and  upon  his  said  premises."  The 
magistrate  before  whom  the  accused  was 
tried  foimd  as  matter  of  fact  that  he 'permit- 
ted a  number  of  prostitutes  to  assemble  in 
his  house;  that  some  of  them  were  served 
with  refreshments,  and  that  "it  did  not  ap- 
pear that  those  prostitutes  who  were  not 
seen  to  take  refreshment  tarried  in  the 
house  for  a  longer  time  than  would  have 
been  needful  to  procure  refreshment,  had 
such  been  their  intention."  Belasco  was  con- 
victed, and  on  appeal  the  point  was  distinctly 
made  that  the  facts  found  did  not  constitute 
an  offense  under  the  statute,  because  it  was 
'*not  proved  that  the  appellant  knowingly 
permitted  the  prostitutes  to  remain  in  or  up- 
on his  premises."  The  conviction  was,  nev- 
ertheless, affirmed,  and  Blackburn,  J.,  said: 
'*The  magistrate  has  found,  and  has  stated 
the  evidence  upon  which  he  has  found,  that 
the  women  assembled  on  the  appellant's 
premises  In  furtherance  of  prostitution. 
That  was  more  than  he  need  have  found. 
It  would  have  been  sufficient  if  he  had  found 
that  they  had  assembled  hi  the  capacity  of 
prostitutes."  Belasco  v.  Hannant,  3  Best  & 
S.  13-20.  The  charge  was  permitting  the  lewd 
women  to  assemble  and  remain  on  the  prem- 
ises. The  proof  was  that  the  accused  mere- 
ly permitted  them  to  assemble.  This  case, 
therefore,— which  was  apparently  most  care- 
fully considered,— supports  our  present  ruling. 
We  have  been  unable,  after  some  search,  to 
find  other  authorities  in  point,  but  have,  aft- 
er considerable  reflection,  readied  the  conclu- 
sion that  the  mere  failure  to  prove  that  the 
keeping  of  the  house  tended  to  encourage 
gaming  was  not  fatal.    Judgment  affirmed. 

LITTLE,  J.  (dissenting).  While  conceding 
that  the  general  assembly  may,  without  re- 
gard to  the  population  of  a  particular  city, 
establish  a  city  court,  I  must  dissent  ftom  so 
much  of  the  judgment  rendered  in  this  case 
by  my  Brethren  as  rules  that  the  general  as- 
sembly may  prescribe  that  a  writ  of  error 
•liall  lie  direct  from  such  a  court  to  the  su- 
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preme  court  In  respect  to  the  last  proposi- 
tion in  the  first  headnote,  I  have  to  say  that, 
for  the  reasons  which  I  gave  In  the  opinion 
rendered  in  the  case  of  Wight  ft  Welosky  Co. 
V.  Wolff,  112  Ga.  169,  37  S.  B.  895,  the  consti- 
tutional provision  which  authorizes  a  writ  of 
error  from  certain  city  courts  contemplates 
that  it  shall  not  only  issue  from  a  city  court 
established  In  a  place  which  is  a  city  in  fact, 
and  not  one  which  is  a  city  only  in  name. 
The  latter  the  general  assembly  may  create; 
the  former  it  cannot  While  it  may  incorpo- 
rate a  place  of  10  inhabitants,  and  call  it  a 
city,  such  a  place,  even  after  it  is  incorpo- 
rated, is  not  a  city,  except  for  legislative  pur- 
poses: and  the  provision  of  the  constitution 
prescribing  from  what  city  courts  a  writ  of 
error  will  lie  direct  to  this  court  deals  with 
such  cities  as  are  real  cities,  and  not  mere 
nominal  cities.  The  superior  courts  of  this 
state  ar(B  the  only  courts  which,  by  the  con- 
stitution, are  invested  with  general  original 
Jurisdiction  over  all  classes  of  cases.  From 
these,  writs  of  error  lie  direct  to  this  court. 
They  do  not  lie  direct  from  all  city  courts; 
and  in  giving  the  right  of  a  direct  bill  of  ex- 
ceptions to  suitors  in  certain  city  courts,  the 
constitution,  without  any  doubt,  as  I  think, 
prescribes  that  those  city  courts,  whose  Judg- 
ments may  thus  be  directly  reviewed,  are 
only  those  established  in  cities  where  the 
volume  of  business  is  large,  and  the  rights  of 
suitors  therein  would  be  delayed  if  the  ordi- 
nary remedies  of  certiorari  and  appeal  were 
the  exclusive  methods  by  which  their  Judg- 
ments might  be  reviewed;  and  in  restricting 
this  right  to  a  writ  of  error  having  this  ob- 
ject in  view  the  constitution  designates  that 
the  writ  shall  lie  in  those  cases  only  where 
the  cities  in  which  they  are  established  bear 
at  least  some  resemblance  to  the  leading 
cities  in  this  state  both  in  population  and 
business  importance,  to  wit,  Atlanta  and  Sa- 
vannah. To  say  that  the  writ  shall  lie  from 
any  city  court  established  in  a  place  which 
the  legislature  has  made  a  city  for  legislative 
purposes  is,  in  my  opinion,  an  erroneous  con- 
struction of  the  constitutional  provision.  Not 
only  so,  but  its  effect  is  to  take  away  the 
rightful  Jurisdiction  of  the  superior  court  to 
correct  by  certiorari  and  appeal  errors  which 
may  have  been  committed  in  such  courts,  and 
to  impose  upon  the  supreme  court  a  burden 
never  contemplated  by  the  framers  of  the 
constitution. 

(9e  Va.  492) 
STONE  V.  OAIiDWElLU  Oonnty  Clerk. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

20,  1901.) 

COUNTY  CLERK— COMPENSATION— SALB  OP  DB- 

LINQUS2NT  LAND. 

Under  Code,  §  666,  as  amended  by  Acts 
1899-1900,  p.  855,  relating  to  the  sale  of  land 
for  delinquent  taxes,  and  prescribing  compen- 
sation for  certain  enumerated  duties  by  the 
county  clerk,  and  requiring  him  to  perform 
other  incidental  duties  for  which  no  compensa- 
tion is  provided,  the  clerk  is  entitled  is  such 
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compensation  for  these  incidental  dnties  as  is 
allowed  bj  €k>de,  c.  172»  fixing  the  fees  of  of- 
ficers; and  on  application  for  the  sale  of  de- 
linquent lands  the  applicant  most  tendw  not 
only  the  fees  nnder  Code,  }  666,  but  the  com- 
pensation provided  by  chapter  172. 

Application  by  one  Stone  against  one  Cald- 
well, county  clerk,  for  writ  of  mandamos  to 
compel  the  filing  of  an  application  for  the 
purchase  of  land  delinquent  in  the  payment 
of  taxes.    Application  denied. 

J.  D.  Smith,  for  petitioner. 

WHITTLE,  J.  The  petitioner,  who  desired 
to  purchase  certain  lots  in  Radford,  alleged 
to  be  delinquent  for  the  nonpayment  of  tax- 
es, presented  his  application  to  the  clerk  of 
the  hustings  court  of  that  city,  and  tendered 
him  $3.18,  being  10  per  centum  of  the  amount 
of  the  proposed  purchase  price  of  the  prop- 
erty; also  60  cents,  the  fee  prescribed  for 
making  three  copies  of  the  application;  and 
the  further  sum  of  50  cents,  the  fee  allowed 
the  clerk  for  compiling  a  statement  and  com- 
puting the  interest  due  on  the  amount  for 
which  the  taxes  were  returned  delinquent. 
But  the  clerk  refused  to  receive  and  file  the 
application,  insisting  that  he  was  entitled 
to  other  fees  in  addition  to  those  tendered, 
his  right  to  which  the  i)etitioner  denied  and 
declined  to  pay. 

The  prayer  of  the  petition  is  that  a  per- 
emptory writ  of  mandamus  be  awarded  to 
compel  the  clerk  to  receive  and  file  petition- 
er's application  upon  the  payment  by  him  of 
the  aforementioned  fees. 

An  application  to  purchase  delinquent 
lands  involves  the  Issuance,  service,  and  re- 
turn of  process  (copies  of  the  application), 
and  Judicial  action  on  the  part  of  the  court 
It  partakes,  therefore,  of  the  nature  of  a 
suit 

The  fees  prescribed  by  section  6C6  of  the 
Code,  as  amended  (Acts  1890-1900,  p.  855),  ar6 
intended  to  compensate  the  officers  for  the 
services  therein  enumerated;  but  the  stat- 
utes in  relation  to  the  sale  of  delinquent 
lands  impose  upon  clerks  the  performance 
of  incidental  duties,  compensation  for  which 
is  not  specifically  provided  for,  and  for  which 
they  have  a  right  to  demand  the  fees  allowed 
for  such  services  by  chapter  172  of  the  Oode. 

Thus,  they  are  entitled  to  a  fee  of  15 
cents  for  filing  application  to  purchase  land; 
for  entering  name  of  attorney,  10  cents;  for 
docketing  application,  18  cents;  for  search, 
if  one  is  made,  10  cents;  for  noting  appli- 
cation and  taking  oflScer's  receipt  therefor, 
18  cents;  for  taxing  costs,  20  cents;  for 
filing  application  among  ended  causes,  '20 
cents;  and  by  section  666,  as  amended,  for 
each  copy  of  application,  20  cents  (in  this 
case,  for  three  copies,  60  cents);  and  for 
statement  and  computing  interest  on  amount 
of  delinquent  taxes,  60  cents,  whether  for 
one  or  more  years.  The  statute  does  not 
contemplate  that  the  clerk  shall  make  sepa- 
rate statements  and  interest  calculations  for 


each  year  the  land  ia  delinquent,  and  diarge 
a  fee  therefor,  but  that  he  shall  make  one 
statement  and  one  calculation  of  interest  for 
the  entire  time,  for  which  he  shall  charge  a 
fee  of  60  c^its. 

It  appears  that  the  petitioner,  M.  Lk  Stone, 
did  not  tender  to  the  clerk,  M.  M.  (Caldwell, 
the  fees  to  which  he  was  lawfully  entitied 
in  this  case.  The  prayer  of  his  petition  for 
a  peremptory  writ  of  mandamus  ia  therefore 
denied,  with  costs.    Refused. 


(M  Va.  448) 

CITY  OF  DANVILLB  v.  ROBINSON. 

(Supreme  Court  of  Appeals  of  Virginia.    Juna 

20,  1001.) 

DBFECTIVB  SIDKWALKS-INJURT  TO  COUNCII«- 
MAN— LIABILITY  OP  CITY— CONTRIBU- 
TORY  NEQLIGENCB. 

1.  Laws  inhibiting  a  conndiman  from  con- 
tractiiig  with  a  city  do  not  prevent  his  recover- 
ing for  injuries  from  a  defective  highway  there- 
in. 

2.  One  injured  by  a  defect  In  a  sidewalk  of  a 
city  bridge  is  not  chargeable  with  notice  of  the 
defect  merely  because  he  is  a  councilman. 

3.  One  is  not  chargeable  with  negligence  in 
the  failure  to  repair  defective  sidewalks  in  a 
city  bridge,  so  as  to  prevent  his  recovery  for 
injury  therefrom,  merely  becanse  he  Is  a  coun- 
cilman, he  not  having  been  charged  wiUi  the 
duty,  or  given  the  means  or  power,  to  make  the 
repairs,  or  been  a  member  of  the  street  and 
bridge  committee,  and  having,  because  of  ina- 
bility to  attend,  been  at  none  of  the  council 
meetings  at  which  the  matter  of  repairs  was 
brought  to  the  attention  of  the  council,  except 
one  at  which  the  report  of  such  committee  was 
filed  and  went  over  under  the  rules. 

4.  One  who  starts  to  walk  across  a  bridge,  at 
night,  in  the  driveway,  because  it  is  lighter,  is 
not  chargeable,  as  matter  of  law,  with  contrib- 
utory negligence,  because  on  the  approach  of 
teams  he  goes  onto  the  sidewalk,  where  he  ia 
injured  from  a  defect  therein. 

Error  to  corporation  court  of  city  of  Dan- 
ville. 

Action  by  J.  D.  Robinson  against  the  city 
of  Danville.  Judgment  for  plaintiff  De- 
fendant brings  error.    Affirmed. 

Henry  R.  Miller,  for  plaintiff  in  error. 
Peatross  &  Harris  and  Christian  &  Christian, 
for  defendant  in  error. 

CARDWELL,  J.  This  is  a  suit  brought  In 
the  corporation  court  of  the  city  of  Danville 
by  J.  D.  Robinson  to  recover  damages  for  in- 
juries to  him,  caused,  as  is  alleged,  by  the 
negligence  of  the  city  in  not  keeping  its 
streets,  walkways,  etc.,  in  a  reasonably  safe 
condition,  and  the  verdict  and  judgment  is 
for  the  plaintiff  for  the  sum  of  $1,500,  to 
which  judgment  the  defendant  city  was 
awarded  a  writ  of  error  by  this  court. 

Forming  a  part  of  Main  street,  the  most 
public  thoroughfare  through  the  city  of  Dan- 
ville, in  almost  continuous  use  day  and  night, 
is  an  iron  bridge  spanning  Dan  river.  The 
parts  of  the  city  lying  on  either  side  of  the 
river  are  connected  by  thla  bridge,  which  is 
about  840  feet  long,  and  as  a  highway  across 
the  river  consists  of  a  wagon  or  carriage 
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way  22  feet  wide,  with  a  sidewalk  5  feet 
wide  for  tbe  use  of  pedestrians  ou  each  side 
of  the  wagonway.  The  floors  of  the  wagon- 
way  and  of  the  sidewalks  and  the  sills  on 
which  they  rest  are  of  wood;  the  rest  of 
the  bridge  Is  of  iron  and  stone.  There  is  no 
partition  separating  the  wagonway  from  the 
sidewalks  on  either  side,  except  the  iron  ap- 
rights  of  the  framework  of  the  superstruc- 
ture of  the  bridge.  On  the  occasion  of  the 
Injuries  for  which  this  suit  Is  brought,  the 
defendant  in  error  (plaintiff  below),  about 
9  o'clock  at  night  was  going  from  that  por- 
tion of  the  city  lying  on  the  south  of  the 
river  to  his  home  on  the  north  side.  He  en- 
tered upon  the  bridge  on  the  east  or  right 
side  thereof,  and  walked  In  the  wagonway, 
because  better  lighted,  as  he  says,  till  about 
two-thirds  of  the  way  across,  when  he  dis- 
covered that  a  carriage  following  was  gain- 
ing on  him,  and  a  wagon  going  in  an  opposite 
direction  traveling  on  the  west  side  of  the 
bridge  approaching;  whereupon,  and  lust  as 
the  wagon  passed  him,  he  stepped  upon  the 
sidewalk  to  his  right,  and.  after  walking 
thereon  a  distance  of  some  50  or  more  feet, 
one  of  the  planks  of  the  sidewalk  gave  way, 
or  turned,  letting  his  foot  through  the  floor, 
and  throwlhg  him  down,  breaking  his  leg. 
and  causing  him  other  injuries. 

Plaintiff  in  error,  the  city  of  Danville,  had 
exclusive  conti'ol  of  the  bridge;  It  was  whol- 
ly within  the  corporate  limits  of  the  city; 
and  by  Its  charter  the  city  was  charged  with 
the  duty  of  keeping  the  bridge  in  repair,  and 
In  a  reasonably  safe  condition  for  the  use  of 
persons  traveling  over  It. 

August  25,  1890,  the  committee  selected  by 
the  city's  council,  and  known  as  the  "street 
and  bridge  committee,"  reported  to  the  coun- 
cil that  the  sidewalks  on  the  bridge  were  In 
an  unsafe  condition  and  recommended  that 
the  committee  be  authorized  to  expend  $1,- 
550  In  repairing  them.  With  this  report  was 
filed  a  report  of  the  city's  engineer,  to  the 
effect  that,  while  the  sidewalks  of  the  bridge 
were  not  then  dangerous,  it  was  unsafe  to 
allow  them  to  be  continued  in  use  through 
the  winter  without  renewal.  Under  the 
rules  of  the  council,  the  report  of  the  com- 
mittee had  to  lie  over  10  days,  and  no  action 
was  taken  thereon  till  December  14,  1896, 
when  it  was  recommitted  to  the  committee 
for  further  investigation,  with  the  view  of 
having  the  cost  of  the  repairs  to  the  side- 
walks of  the  bridge  done  at  less  expense 
than  as  proposed  by  the  committee.  At  a 
meeting  of  the  council  January  12,  1897,  the 
committee  again  reported  that  the  costs  of 
the  repairs  to  the  sidewalks  could  not  be  re- 
duced below  the  estimate  In  their  former  re- 
port, specifying  the  unsoundness  of  the  sills 
on  and  along  which  the  handralVng  runs, 
as  being  the  special  cause  of  danger.  It  was 
then  provided  that  $20  or  $25  be  expended 
to  put  up  an  Inner  railing  along  the  sidewalks 
to  prevent  persons  from  coming  In  contact 
with  the  outer  iron  railing,  and  thus  relieve 


the  situation.  This  was  done,  and  at  inter- 
vals between  that  time  and  September,  1898, 
when  defendant  In  error  received  his  in- 
juries, the  decayed  planks  on  the  sidewalks 
at  different  places  were  taken  out,  and  new 
planks  put  in  their  place;  but  the  sills  upon 
which  they  rested  were  not  renewed,  al- 
though the  council  were  Informed  by  its 
street  and  bridge  committee,  and  by  the 
city's  engineer  in  1896,  that  they  were  rot- 
ten, and  in  an  unsafe  condition,  which  was 
not  an  open  and  obvious  danger  to  pedes- 
trians crossing  the  bridge.  It  appears  that 
the  immediate  cause  of  the  Injuries  sustained 
by  defendant  in  error  was  the  decayed  condi- 
tion of  the  sills  under  the  sidewalks  of  the 
bridge,  as  the  plank  which  gave  way  and  let 
blm  through  the  floor  would  not  have  done 
so  had  not  the  sill  to  which  the  opposite  end 
was  nailed  been  so  decayed  that  it  would 
not  hold  the  nails. 

Defendant  In  error  was  a  member  of  the 
city  council  from  July,  1896,  till  after  this  ac- 
cident to  him,  but  was  at  none  of  the  meet- 
ings of  the  council  at  which  the  matter  of 
the  repairs  to  the  sidewalks  of  the  bridge 
was  brought  to  the  attention  of  the  council 
except  that  of  August  25,  1896,  when  the 
report  of  the  street  and  bridge  committee 
was  fll^d,  and  went  over  under  the  rules;  and 
he  was  at  no  time  a  member  of  that  com- 
mittee, nor  had  any  duties  to  perform  as  a 
member  of  the  council  which  brought  to  his 
special  attention  the  condition  of  the  streets 
and  bridges  of  the  city. 

It  is  contended  that  defendant  in  error 
cannot.  In  any  event,  be  allowed  to  recover 
in  this  action:  First,  because  he  was  a 
member  of  the  council  from  the  time  that 
the  defects  in  the  sidewalks  of  the  bridge 
were  first  brought  to  the  notice  of  the  coun- 
cil tlU  after  the  accident  to  him;  and,  sec- 
ond, because  a  councilman  is  not  allowed  to 
contract  with  his  city,  such  contracts  being, 
under  the  charter  of  the  city  and  the  general 
law  of  the  state,  void. 

The  authorities  cited  In  support  of  this 
second  proposition  have  no  sort  of  application 
to  this  case,  and  those  relied  on  to  support 
the  first  do  not  sustain  the  contention. 
They  are  Todd  v.  Inhabitants  of  Rowley,  8 
Allen,  51;  Wood  v.  Inhabitants  of  Water- 
ville,  4  Mass.  422,  and  the  same  case  in  5 
Mass.  294.  The  last  two  named  only  hold 
that  a  surveyor  of  highways  may  recover 
against  his  town  damages  happening  to  him 
through  a  defect  in  the  highway,  unless  the 
defect  arises  from  the  surveyor's  own  neg- 
lect; In  other  words,  that  when  a  surveyor 
of  highways,  obliged  by  law  effectually  to  re- 
pair the  ways  within  his  district,  who  has 
the  means  with  which  to  do  so  placed  at  his 
disposal,  or  can  obtain  such  means  by  ap- 
plying to  his  town  authorities,  and  sustains 
an  injury  by  reason  of  his  neglect  of  duty 
in  these  respects,  he  cannot  recover  In  dam- 
ages. 

In  Todd  T.  Inhabitants  of  Rowley,  supra 
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it  was  held  that  a  city,  whose  officers,  In  re- 
pairing a  bridge,  though  acting  in  the  honest 
exercise  of  their  discretion,  narrow  the  space 
for  the  passage  of  the  water  so  as  in  times  of 
freshet  to  set  it  back  upon  a  mill.  Is  liable 
for  the  injury  thus  occasioned,  in  an  action 
of  tort,  even  if  the  owner  of  the  mill  was  a 
member  of  the  committee  of  the  city  coun- 
cil on  whose  report  the  alteration  was  made. 
The  opinion  by  Shaw,  G.  J.,  says:  '*That  for 
the  default  in  adopting  a  plan  for  the  bridge, 
not  contrived  with  sufficient  skill  and  with 
a  proper  regard  to  the  volume  of  water,  the 
strength  and  rapidity  of  the  current  at  all 
seasons,  and  the  capacity  of  the  waterways 
to  discharge  it,  the  members  of  the  com- 
mittee cannot  be  held  personally  estopped 
from  asserting  their  rights." 

There  is  nothing  in  the  relation  that  de- 
fendant in  error  bore  to  the  city  government 
of  Danville,  when  he  sustained  the  injuries 
complained  of,  that  makes  the  principle 
enunciated  in  Wood  v.  Inhabitants  of  Water- 
viUe,  supra,  applicable  to  his  case.  He  was 
not  charged  with  the  duty,  and  given  the 
means  and  power,  to  repair  or  renew  the 
sidewalks  of  the  bridge  in  question  and  neg- 
lected it  He  was  not  even  a  member  of 
the  street  and  bridge  committee  of  the  coun- 
cil, which  had  special  supervision  of  the 
streets  and  bridges  of  the  city,  but  only  one 
of  the  seventeen  members  of  the  council. 

Whether  or  not  defendant  In  error  was 
guilty  of  negligence  contributory  to  his  inju- 
ry was  a  question  for  the  Jury  under  prop- 
er instructions  of  the  court. 

The  court  gave  five  instructions,  offered 
by  defendant  in  error,  to  all  of  which  plain- 
tiff in  error  excepted,  and  gave  four  out  of 
five  instructions  asked  for  by  plaintiff  In  er- 
ror. 

The  instructions  given  by  the  court  cor- 
rectly propound  the  law  as  to  the  liability 
of  the  city  to  persons  lawfully  using  bridges 
constructed  as  a  part  of  its  highways  or 
streets  for  injuries  caused  by  the  negligence 
of  the  city  in  keeping  them  In  a  reasonably 
safe  condition,  and  that  defendant  in  error 
could  not  recover  unless  he  was  exercising 
reasonable  and  ordinary  care  for  his  own 
safety  in  passing  over  and  along  the  side- 
walk of  the  bridge  when  he  was  injured. 

It  was  in  evidence  that  defendant  in  error, 
in  1860,  broke  the  leg  that  was  injured  by 
the  accident  complained  of  in  this  suit,  and 
it  is  argued  that  defendant  in  error's  third 
instruction  Is  erroneous,  because  it  fails  to 
direct  the  attention  of  the  jury  to  a  proper 
discrimination  between  the  injuries  arising 
out  of  the  two  accidents,  and  to  the  necessi- 
ty of  excluding  from  the  estimate  of  dam- 
ages the  Injuries  to  the  leg  resulting  from 
the  first  accident 

The  instruction  is  not  amenable  to  the  ob- 
jection. It  properly  directed  the  jury  as  to 
the  damages  they  might  allow  under  the  evi- 
dence in  the  cause,  and  they  could  not  have 
done  otherwise  than  consider  all  the  evi- 


dence before  them  as  to  the  damages  sus- 
talned  by  defendant  in  error  resulting  from 
the  injuries  for  which  this  suit  was  brought 

The  objection  urged  as  to  the  fourth  in- 
Btruction  for  defendant  in  error  proceeds  up- 
on the  erroneous  theory  that  he  was,  by  rea- 
son of  his  being  a  member  of  the  city  coun- 
cil, to  be  held,  as  a  matter  of  law,  to  have 
had  notice  of  the  defective  condition  of  the 
sidewalks  of  the  bridge,  and  therefore  could 
not  recover  in  this  action. 

Travelers  are  not  forbidden  by  the  law  to 
use  a  public  highway  because  its  condition 
is  unsafe,  although  that  be  known  to  them, 
unless  the  unsafe  condition  is  such  as  to 
make  the  danger  obvious  and  imminent. 
Gordon  v.  City  of  Richmond,  83  Ya.  436,  2 
S.  E.  727,  and  authorities  there  cited. 

The  fifth  instruction  asked  for  by  plain- 
tiff In  error  and  refused  by  the  court  sought 
to  tell  the  jury,  In  effect,  that  because  the 
defendant  in  error  was  a  member  of  the 
city  council  from  .the  time  the  defect  in  tiie 
sidewalks  of  the  bridge  was  first  brought 
to  the  notice  of  the  council  till  after  this 
accident  no  cause  of  action  accrued  to  him. 

It  follows  from  what  has  already  been 
said  that  this  instruction  was  properly  re- 
fused.   • 

We  are  further  of  opinion  that  the  instruc- 
tions given  by  the  court  fully  and  fairly 
submitted  the  case  to  the  jury,  and  could 
not  have  misled  them  to  the  prejudice  of 
the  plaintiff  in  error. 

In  considering  the  remaining  assignment 
of  error,  which  is  to  the  refusal  of  the  court 
to  set  aside  the  verdict  of  the  jury  and  grant 
a  new  trial,  the  full  statement  of  the  case 
already  made  renders  It  unnecessary  for  us 
to  go  fully  into  the  evidence. 

No  evidence  was  offered  to  show  negli- 
gence on  the  part  of  the  defendant  in  error 
touching  the  matter  of  repairing  the  side- 
walks of  the  bridge.  It  is  shown  that  when 
he  was  absent  from  the  meetings  of  the 
council  it  was  because  of  his  being  so  situ- 
ated that  he  could  not  attend.  It  is  con- 
ceded that  the  sidewalks  of  the  bridge  were 
in  August,  1896,  in  ar  unsafe  and  dangerous 
condition,  and  so  remained  until  after  the 
happening  of  this  accident  with  the  full 
knowledge  on  the  part  of  the  officials  of 
the  city  whose  duty  it  was  to  see  to  their 
repair  or  renewal.  It  is  clearly  shown  that 
the  danger  to  pedestrians  passing  over  the 
sidewalks  of  the  bridge  was  not  by  reason 
of  the  condition  of  the  planks  thereon,  but 
by  reason  of  the  decayed  condition  of  the 
sills  upon  which  they  rested,  which  defect 
was  not  open  and  obvious  to  pedestrians  us- 
ing the  sidewalks. 

The  only  negligence  on  the  part  of  the  de- 
fendant in  error  at  the  time  of  his  accident 
contended  for  is  his  being  in  the  wagonway, 
and  going  upon  the  sidewalk,  when,  by  re- 
maining in  the  wagonway,  he  could  have 
passed  over  the  bridge  safely.  His  uncon- 
tradicted statement  is  that  he  was  walking 
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In  the  wagonway  becaase  it  was  better  light- 
ed, and  only  left  it  to  go  upon  the  sidewalk 
because  of  the  near  approach  of  a  carriage 
in  his  rear;  that,  as  he  had  noticed  new 
plank  put  at  a  number  of  places  in  the  side- 
walks, and  other  repairs  to  them,  he  sup- 
posed them  to  have  been  put  in  a  safe  condi- 
tion for  use  by  the  public,  and  that  he  was 
.walking  at  a  moderate  gait,  exercising  oi^ 
dinary  and  reaaonable  care,  when  he  was  In- 
jured. 

Conceding  that  It  would  have  been  safer 
for  defendant  In  error  to  have  continued  up- 
on the  wagonway,  whether  or  not  he  was, 
by  leaving  it,  and  going  upon  the  sidewalk, 
guilty  of  contributory  negligence,  as  the 
proximate  cause  of  his  Injury,  was  a  ques- 
tion for  the  Jury  to  determine  from  all  the 
facts  and  circumstances  of  the  particular  oc- 
casion. Kane  v.  Railroad  Oo.,  128  U.  S.  91, 
9  Sup.  Ct  16,  32  L.  Ed.  838;  Jones  v.  Rail- 
road Go.,  128  U.  &  443,  9  Sup.  Ct  118,  32  L. 
Ed.  478. 

The  state  of  facts  presented  by  the  evi- 
dence is,  at  least,  such  that  reasonable  men 
may  fairly  differ  upon  the  question  as  to 
whether  there  was  negligence  or  not  and, 
this  being  the  case,  the  determination  of  the 
matter  by  the  jury  should  not  be  disturbed. 
Railroad  Co.  v.  Ives,  144  U.  S.  419,  12  Sup. 
Ct  679,  36  L.  Ed.  485;  KimbaU  v.  Friend's 
Adm'r,  96  Va.  125,  27  S.  E.  901. 

The  judgment  oompUiined  of  must  be  af- 
firmed. 

Affirmed. 

(90  Va.890) 

SIMONS  V.  MTTJTARY  BOARD  OF 
VIRGINIA. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

20,  1901.) 

MILITIA— GOT7RT-MARTIAL    SBRVIOBB-OOM* 
PENSATION— MANDAMUS. 

A«  Code,  c.  21,  regulating  the  government 
of  the  militia,  malces  no  express  provision  for 
payment  for  serrice  on  courts-martial,  and  the 
matter  Is  In  the  discretion  of  the  military  board, 
nnder  section  377,  proyidlng  that  expenditures 
aot  specially  proyided  for  by  the  chapter  may 
be  made  such  board  on  the  concurrence  and  or- 
der of  all  its  members,  mandamus  will  not  lie 
to  compel  them  to  approve  a  claim  for  such 
services. 

Application  by  one  Simons  for  mandamus 
to  the  military  board  of  Virginia.    Refused. 

A.  S.  Lanier,  for  petitioner.  A.  J*  Mon- 
tague, Atty.  Gen.,  for  respondent. 

HARRISON,  J.  This  application,  which  Is 
addressed  to  the  original  jurisdiction  of  this 
court,  prays  that  a  writ  of  mandamus  may 
issue  directed  to  the  military  board  of  Vir- 
ginia commanding  them  to  approve  a  certain 
claim  asserted  by  the  petitioner  against  the 
commonwealth  of  Virginia  for  the  sum  of 
187,50,  with  Interest  thereon  for  three  years; 
and  tbat  the  auditor  of  public  accounts  be 
directed  to  Issue  bis  warrant  in  favor  of  the 


petitioner  for  that  sum,  payable  out  of  the 
"military  fund." 

The  petitioner  avers  that  In  the  year  1897 
he  was  an  officer,  duly  commissioned  by  the 
governor,  with  the  rank  of  major  in  the  1st 
battalion  of  artillery  of  the  Virginia  volun- 
teers; that  in  September  of  that  year  he  was 
detailed,  with  other  officers  of  said  volun- 
teers, to  serve  on  a  general  court-martial  In 
the  city  of  Richmond  for  the  trial  of  such 
persons  as  might  be  properly  brought  before 
it;  that.  In  obedience  to  this  order,  he,  dur- 
ing a  period  of  many  months,  attended  nln^ 
sittings  of  such  court;  and  that  his  claim  of 
$87.50  Is  for  nine  days'  service,  being  based 
upon  the  monthly  rate  of  pay  and  allowance 
provided  by  law  for  an  officer  of  his  rank; 
and  that  his  claim  has  been  twice  presented 
to  the  military  board  for  its  approval,  and 
payment  thereof  refused. 

The  military  board  admits  that  the  peti- 
tioner was  detailed,  and  performed  the  serv- 
ices alleged,  and  that  It  declined  to  approve 
the  account  for  such  services.  Respondent 
states  that  the  petitioner  was  a'  resident  of 
the  city  of  Richmond,  where  the  court-mar- 
tial was  held,  and  that  It  has  been  the  un- 
broken practice  not  to  pay  for  services  ren- 
dered upon  courts-martial  when  such  courts 
are  held  at  tbe  place  of  residence  of  those 
serving  thereon.  Respondent  further  Insists 
that  it  has  full  discretionary  power  In  con- 
trolling and  disbursing  the  military  fund  pro- 
vided by  statute,  and  that.  In  pursuance  of 
such  authority  and  discretion,  respondent 
deemed  it  unwise  and  inexpedient  to  direct 
the  payment  of  any  sum  for  the  services 
claimed;  that  no  part  of  the  military  fund 
for  the  year  1897  Is  now  In  existence,  or  in 
any  way  available  to  meet  an  order  drawn 
thereon  by  respondent 

Chapter  21  of  the  Code  regulates  the  gov- 
ernment of  the  volunteer  mlUtla  of  the  state. 
There  is  no  special  provision  therein  for  com- 
pensation to  persons  serving  on  a  court-mar- 
tial. Section  304  fixes  the  rate  of  compensa- 
tion to  be  received  by  officers  and  privates 
"when  called  into  the  actual  service  of  the 
state." 

Section  305  prescribes  the  character  of  the 
service  for  which  such  compensation  Is 
made,  and  only  contemplates  payment  of  of- 
ficers and  enlisted  men  for  services  rendered 
pursuant  to  the  call  of  the  sheriff  of  any 
county,  or  the  mayor  of  any  city,  **ln  cases 
of  riot,  tumult,  breach  of  the  peace,  resist- 
ance to  process,  or  whenever  called  out  In 
aid  of  the  civil  authorities." 

It  seems  clear  that  there  is  no  provision 
made  by  either  of  these  sections  for  the  pay- 
ment of  a  court-martial  pay  roll. 

We  are  of  opinion  that  section  877  of  the 
Code  reposes  in  the  military  board  a  discre- 
tion with  respect  to  this  matter  that  cannot 
be  Interfered  with  by  mandamus.  That  sec- 
tion Is  as  follows: 

"For  the  purpose  of  controlling  an/|  direct- 
ing the  expenditures  and  disbursements  pro- 
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vided  for  In  this  chapter,  the  governor,  the 
adjutant-general,  the  senior  officer  of  volun- 
teers, the  assistant  Inspector-general,  and  the 
secretary  of  the  commonwealth  shall  be,  and 
are  hereby,  created  a  board  to  be  known  as 
the  •Military  Board,*  upon  the  order  In  writ- 
ing of  any  three  of  whom,  but  not  otherwise, 
the  auditor  of  public  accounts  shall  issue  his 
warrant  for  such  sum  as  shall  be  directed, 
payable  out  of  the  military  fund,  but  no  bill, 
claim,  or  allowance  shall  be  ordered  for  pay- 
ment by  said  board  unless  it  is  itemized,  and 
its  correctness  sworn  to,  for  which  purpose 
any  member  of  the  board  may  administer 
the  oath.  Expenditures  not  specially  pro- 
vided for  in  this  chapter  but  manifestly  In 
execution  of  its  general  purpose,  and  for  the 
evident  benefit  of  the  volunteer  service,  may 
be  made  by  said  board,  but  only  on  the  con- 
currence and  the  order  in  writing  of  all  the 
members.** 

Under  this  section  the  board  must  deter- 
mine whether  the  contemplated  expenditure 
is  manifestly  in  execution  of  the  general  pro- 
visions of  chapter  21  of  the  Code,  and  wheth- 
er or  not  the  claim  In  question  is  for  the  evi- 
dent benefit  of  the  service.  The  discretion 
of  the  board  is  made  still  more  apparent  by 
the  latter  part  of  the  section,  which  provides 
that  there  can  be  no  disbursement  in  pay- 
ment of  a  claim  not  specially  provided  for 
except  upon  the  concurrence  and  order  In 
writing  of  all  the  members  of  the  board. 

One  of  the  marked  characteristics  of  a  pro- 
ceeding by  mandamus  is  that,  if  the  func- 
tionary whose  conduct  is  complained  of  is 
by  law  to  exercise  any  discretion,  that  dis- 
cretion will  not  be  controlled  by  a  writ  of 
mandamus,  for  that  would  be  to  transfer  the 
discretion  which  the  law  commits  to  the 
functionary  to  the  court  which  undertakes  to 
award  the  writ 

This  court  has  so  repeatedly  of  late  stated 
the  law  on  this  subject  and  cited  the  author- 
ities that  it  Is  not  deemed  necessary  to  do 
more  than  to  refer  to  the  recent  case  of 
Broaddus  v.  Supervisors  (Va.)  38  S.  B.  177. 

The  writ  is  denied. 

Refused. 


(M  Va.  496) 

FIRST  NAT.  BANK  OF  RICHMOND  et  al. 

V.  HOLLAND. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

20,  1901.) 

GIPT&-CHOSB    IN    ACTION— DECLARATION    OF 

HUSBAND. 

1.  A  gift  by  busband  to  wife  of  stock  is  not 
affected  by  the  dividends  being  passed  to  his 
credit  on  the  books  of  the  corporation,  where 
the  stock  continued  to  stand  in  his  name. 

2.  Acts  1897-98,  p.  753,  declaring  a  husband 
Incompetent  to  testify  for  his  wife  in  a  pro- 
ceeding by  creditors  to  avoid  a  gift,  does  not 
prevent  declarations  of  his,  made  when  he  was 
free  from  debt,  inadmissible  to  prove  a  gift 
to  his  wife  at  snch  time. 

8.  Delivery  of  a  certificate  of  stock  with  in- 
tent to  transfer  title  by  gift  la  effectual  as  an 


equitable  assignment,  though  there  U  no  in- 
dorsement and  transfer  on  the  books. 

4.  A  certificate  of  stock,  a  chose  in  action,  is 
not  within  Code,  S  2414,  declaring  that  no  gift 
of  "goods  or  chattels''  shall  be  valid  unless  by 
deed  or  will,  or  onless  the  donee  have  actual 
poesession. 

Appeal  from  circuit  court  of  city  of  Dan- 
ville. 

•  Suit  by  Berryman  Green,  trustee,  against 
creditors  of  John  W.  Holland  and  against 
Ola  F.  Holland,  to  determine  right  to  prop- 
erty as  between  such  creditors  and  said  Ola 
F.  Holland.  From  a  decree  for  said  Ola  F. 
Holland  the  First  National  Bank  of  Rich- 
mond and  other  creditors  appeal.    Affirmed. 

£2.  E.  Bouldin,  Blackford,  Horsley  &  Black- 
ford, and  Peatross  &  Harris,  for  appellants. 
Berkeley  &  Harrison,  Christian  &  Christian, 
and  J.  Sidney  Smith,  for  appellee. 

HARRISON,  J.  This  controversy  is  be 
tween  the  creditors  of  John  W.  Holland,  de- 
ceased, on  the  one  hand,  and  Ola  F.  Holland, 
the  widow  of  John  W.  Holland,  on  the  other; 
and  Involves  the  title  to  120  shares  of  the 
capital  stock  of  the  Merchants'  Bank  of 
Danville.  The  appellee,  Ola  F.  Holland, 
claims  the  stock  by  virtue  of  a  parol  gift  al- 
leged to  have  been  made  to  her  by  her  hus- 
band prior  to  the  creation  of  the  debts,  to 
the  payment  of  which  it  Is  now  sought  to 
subject  the  stock.  The  claim  of  the  appellee 
is  resisted  by  the  creditors  upon  the  ground 
that  no  valid  gift  has  been  established,  and 
in  support  of  this  general  proposition  several 
contentions  are  made,  which  will  be  consid- 
ered in  proper  order. 

It  appears  that  in  1889  John  W.  Holland, 
then  advanced  In  life,  married  the  appellee, 
a  comparatively  young  woman;  that  he  was 
the  owner  of  120  shares  of  the  capital  stock 
of  the  Merchants'  Bank  of  Danville,  evi- 
denced by  a  single  certificate,  No.  45,  and 
that  as  early  as  January,  1892,  he  had  de- 
livered this  certificate,  without  indorsement, 
to  his  wife  as  a  gift  to  her  of  the  120  shares 
represented  by  It.  It  further  appears  that 
at  the  time  of  this  transaction  John  W.  Hol- 
land was  a  wealthy  man,  the  value  of  the 
stock  in  question  being  but  a  small  part  of 
his  estate,  and  that  he  was  free  from  debt 
either  as  a  principal  or  as  surety  for  othei 
persons.  It  further  appears  that  on  the  30tb 
of  January,  1892,  the  appellee  bought  and 
had  delivered  at  her  house  an  iron  safe,  with 
her  name  inscribed  thereon,  which  she  kept 
in  her  own  room,  and  in  which  she  placed,  on 
that  day,  for  safe-keeping,  the  certificate  of 
stock  No.  45;  that  no  one  but  herself  had 
the  combination  to  this  safe,  or  ever  there- 
after had  in  possession  the  stock  scrip  in 
question,  or  exercised  any  control  over  it. 
Some  time  in  1896  the  appellee,  having  been 
advised  that  it  was  best  to  have  the  stock 
transferred  to  her  on  the  books  of  the  bank, 
produced  the  certificate  for  the  counsel  of 
her  husband  to  write  the  assignment  to  her. 
This  was  done,  and  the  assignment  duly  eze- 
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cntGd  by  the  hnsband.  It  furtber  appears 
that  on  January  2,  1897,  the  original  scrip, 
No.  45.  was  delivered  to  the  bank,  and  scrip 
No.  72,  In  the  name  of  the  appellee,  issued 
In  its  stead,  and  her  name  entered  on  the 
books  of  the  bank  as  a  stockholder.  Up  to 
January,  1897,  the  stock  had  stood  In  the 
name  of  John  W.  Holland,  and  he  had  re- 
tained his  position  as  one  of  the  directors  of 
the  bank,  and  all  dividends  declared  on  the 
stock  had  been  passed  to  his  credit  with  the 
bank,  or  a  check  given  him  therefor. 

It  further  appears  that  John  W.  Holland 
made  his  will  on  February  8>  1892,  in  which 
the  following  disposition  was  made  of  the 
stock  in  question:  ''I  also  give,  devise,  and 
bequeath  unto  my  said  wife  one  hundred 
and  twenty  shares  of  the  stock  of  the  Mer- 
chants' Bank  of  Danville,  Virginia,  now  held 
and  owned  by  me;"  providing,  further  on, 
that  the  stock  should  be  in  no  way  subject 
to.  the  control  of  his  personal  representatives, 
except  so  far  as  it  might  be  their  duty  to 
transfer  the  same  to  his  wife.  This  will  was 
prepared  by  Judge  Berryman  Green,  a  learn- 
ed lawyer,  who  had  been  for  many  years  the 
intimate  friend  and  counsel  of  the  testator. 
After  testifying  in  clear  and  positive  terms 
that  at  the  time  of  the  execution  of  this  will 
the  stock  certificate  in  question  was  in  the 
possession  of  the  appellee,  and  that  John  W. 
Holland  then  told  him  he  had  already  given 
the  stock  to  his  wife,  Judge  Green  says,  in 
ei^lanation  of  the  stock  being  referred  to  in 
the  will,  that  Mr.  Holland  wished  to  men- 
tion specifically  all  the  property  he  had  given 
to  bis  wife,  and  that,  being  entirely  solvent 
and  free  of  debt,  he  did  not  desire  to  make 
the  gift  public,  because  it  would  involve  the 
sinrender  of  his  position  as  one  of  the  di- 
rectors in  the  bank.  It  further  appears  that 
on  January  1,  1897,  John  W.  Holland,  hav- 
ing become  heavily  involved  as  indorser  for 
a  brother,  executed  a  deed  of  trust  for  the 
benefit  of  his  creditors  to  Judge  Berryman 
Green.  In  that  deed  the  stock  in  question 
is  thus  referred  to:  "Whatsoever  Interest, 
if  any,  said  party  of  the  first  part  may  have 
ia  one  hundred  and  twenty  shares  of  the 
capital  stock  of  the  Merchants*  Bank  of 
Danville  aforesaid.  This  stock  having  been 
given  and  transferred  to  his  wife,  Ola  F. 
Holland,  and  possession  thereof  delivered  to 
her  long  prior  to  the  execution  of  this  deed, 
the  party  of  the  first  part  makes  no  claim 
thereto,  and  believes  that  he  has  no  interest 
therein;  but,  with  a  view  of  protecting  her 
as  far  as  possible  in  the  event  of  any  claim 
being  asserted  thereto  by  creditors,  said  par- 
ty of  the  first  part  hereby  assigns,  trans- 
fers, and  sets  over  all  Interest,  legal  and 
equitable,  whatsoever,  that  may  be  in  him 
in  said  stock,  and  directs  that  the  same  shall 
not  be  sold  or  disposed  of  unless  the  other 
property  herein  conveyed  shall  be  insuffi- 
cient to  meet  and  pay  off  the  liabilities  se- 
cured hereunder.*' 

In  the  bill  filed  by  Judge  Green,  trustee, 


asking  the  court's  aid  In  the  administration 
of  his  trust,  after  setting  forth  the  foregoing 
clause  of  the  deed,  he  says:  "In  spite  of 
this  plain  and  explicit  disclaimer  of  the  said 
John  W.  Holland  of  any  and  all  interest  in 
the  stock  as  above  set  forth,  some  of  the 
creditors  secured  in  said  deed  have,  through 
their  counsel,  demanded  that  your  orator,  as 
trustee,  shall  take  immediate  charge  of  the 
said  stock  and  apply  the  same  to  the  debts 
secured,"  etc.  The  foregoing  facts  are  suffi- 
cient to  make  clear  the  several  questions  pre- 
sented by  appellants  in  contesting  the  valid- 
ity of  appellee's  claim. 

It  is  not  necessary  to  pass  upon  the  com- 
petency of  Mrs.  Holland  as  a  witness  in  her 
own  behalf,  for.  Independently  of  her  testi- 
mony, the  fact  of  the  gift  of  the  stock  as 
early  as  January,  1892,  and  the  unqualified 
possession  and  exclusive  control  of  the  orig- 
inal certificate  by  Mrs.  Holland  until  the 
same  was  surrendered  and  the  new  certifi- 
cate issued  in  her  name,  is  abundantly  estab- 
lished by  clear  and  conclusive  evidence. 

In  the  light  of  the  convincing  proof  of  the 
previous  gift  of  the  stock  to  the  wife,  the 
subsequent  conduct  of  Holland  in  embracing 
the  same  property  in  his  will  and  deed  of 
trust  is  confirmatory,  rather  than  derogatory, 
of  her  prior  title.  The  language  of  the  will, 
especially  in  view  of  Judge  Green's  explana- 
tion of  the  motive  for  mentioning  the  stock, 
and  his  testimony  that  prior  to  drafting  the 
will  the  testator  had  advised  blm  of  the 
previous  gift  of  this  stock  to  his  wife,  makes 
it  clear,  we  think,  that  it  was  not  intended 
thereby  to  affect  the  previous  gift,  but  to 
facilitate,  in  case  of  the  testator's  death, 
the  due  legal  transfer  of  the  stock  on  the 
books  of  the  bank.  The  language  of  the 
deed  of  trust,  which  was  made  five  years 
after  the  original  gift,  is  a  distinct  and  em- 
phatic recognition  of  the  gift  as  made  long 
prior  to  the  execution  of  the  deed,  and  a  dis- 
claimer of  all  right  to  or  interest  in  the 
stock.  The  language  used  in  conveying  the 
stock  can  bear  no  other  construction  than 
that,  in  the  event  of  a  successful  adverse 
claim  by  creditors,  the  grantor  desired  to 
provide  how  the  trustee  should  handle  the 
stock  to  secure  the  best  results  for  his  wife. 
If,  however,  these  instruments,  made  and 
executed  by  John  W.  Holland,  subsequent  to 
the  gift  of  the  stock,  were  susceptible  of  a 
different  construction,  they  were  his  acts, 
and  not  the  acts  of  his  wife.  She  was  not 
privy  to  either  the  will  or  the  deed,  and  is 
not  claiming  under  either,  but  holds  her 
title  superior  to  both,  and  her  rights  can- 
not be  affected  thereby.  Nor  could  the  pay- 
ments of  dividends  to  John  W.  Holland  after 
the  stock  was  given  to  his  wife  affect  her 
right.  The  stock  continued  to  stand  in  his 
name  until  January,  1897,  and  It  was,  there- 
fore, natural  that  the  dividends  should  be 
passed  to  his  credit  on  the  books  of  the  bank. 
This  may  have  been  done  with  the  wife's 
knowledge,   and   without   objection   on   her 
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part;  bat  be  that  as  It  may,  the  clrcnin- 
stance  is  overcome  by  the  clear  proof  of  the 
gift 

It  is  contended  by  the  appellants  that  all 
statements  made  by  the  witnesses  Berry- 
man  Green.  W.  W.  Holland,  and  Mary  S. 
Fowlkes  of  admissions  made  by  John  W. 
Holland  that  he  had  given  the  stock  to  his 
wife  are  Inadmissible,  because,  if  he  were 
now  living,  he  would  be  incompetent  to  tes- 
tify to  the  same  fact  It  must  be  borne  in 
mind  that  the  statements  of  John  W.  Hol- 
land, sought  to  be  excluded,  were  made  by 
him  when  he  was  entirely  free  from  debt 
The  question  is,  therefore,  whether  decla- 
rations of  a  husband,  who  Is  free  from  debt 
at  the  time  the  declarations  are  made,  are 
admissible  to  prove  a  gift  In  favor  of  his 
wife.  Upon  well-settled  principles,  we  an- 
swer this  question  In  the  affirmative.  Not 
only  was  the  gift  in  question  made  when  cue 
donor  was  free  from  debt  but  his  declara- 
tions touching  the  gift  were  practically  con- 
temporaneous therewith,  and  made  when, 
as  shown  by  the  record,  from  the  nature 
of  things,  he  could  have  had  no  suspicion 
of  the  financial  difficulties  in  which  he  was 
subsequently  Involved  by  the  speculations  of 
his  brother.  The  case  Massey  v.  Yancey,  90 
Va.  626,  19  S.  B.  184,  relied  on  by  appellants, 
does  not  conflict  with  the  conclusion  that  the 
declarations  of  John  W.  Holland  were  ad- 
missible. In  that  case  Massey  and  his  wife 
were  living,  and  both  were  parties  to  the 
suit  The  assignment  there  under  consid- 
eration was  made  after  the  Indebtedness  was 
created,  and  the  object  of  introducing  the 
admissions  of  Massey  was  to  show  that  he 
had  no  interest  in  the  subject  of  the  assign- 
ment made  by  him,  but  that  it  belonged  to 
his  wife.  The  court  held  that  Massey  could 
not  have  been  a  competent  witness  in  his 
wife's  favor,  and  that  his  declarations  made 
under  the  circumistances  were  equally  Inad- 
missible. That  case  has  no  application  to 
the  one  before  us,  where  the  declarations  re- 
lied on  were  made  at  a  time  when  the  donor 
was  free  from  debt  ftnd  therefore  against 
interest  and  without  the  slightest  tempta- 
tion to  make  such  declarations  falsely.  Nor 
Is  the  contention  sound  that  such  admissions 
are  Inhibited  by  Act  1897-98,  p.  753.  declar- 
ing that  "neither  the  husband  nor  wife  shall 
be  competent  to  testify  for  or  against  each 
other  in  any  proceeding  by  a  creditor  to 
avoid  or  impeach  any  conveyance,  gift  or 
sale  from  the  one  to  the  other  on  the  ground 
of  fraud  or  want  of  consideration,"  etc.  It  Is 
clear  that  the  policy  of  this  statute  was  to 
prevent  the  husband  or  wife  from  testifying 
in  favor  of  the  other  in  support  of  a  gift 
made  when  the  donor  was  indebted,  for  the 
obvious  reason  that  declarations  or  testimo- 
ny given,  after  the  donor  was  in  debt  to 
sustain  a  prior  transfer,  are  suspicious  and 
dangerous.  But  neither  the  letter  nor  spirit 
of  the  statute  forbids  declarations  made  by 
the  husband  before  he  was  in  debt  from 


being  introduced  in  proof  of  the  gift  Such 
admissions  are  free  from  all  suH>i<:lon,  and 
are  governed  by  the  general  principles  of  the 
law  with  respect  to  declarations  against  in- 
terest. 

To  hold  inadmissible  the  declaratlonB  of 
the  husband  made  under  the  circumstances 
of  the  case  In  judgment  would  be,  as  said 
by  the  learned  judge  of  the  circuit  court  to 
defeat  a  class  of  l>enefactions  which,  under 
certain  conditions,  are  not  only  lawful,  but 
are  in  a  high  degree  commendable. 

It  is  further  contended  by  appellants  that 
the  gift  of  the  stock  by  John  W.  Holland  to 
his  wife  was  not  complete,  because  the  cer- 
tificate delivered  to  her  was  not  Indorsed, 
the  power  of  attorney  to  transfer  the  shares 
not  being  signed  by  the  donor.  This  posi- 
tion is  not  tenable.  It  Is  well  settled  by  the 
modem  authorities  that  choses  in  action 
not  negotiable,  and  negotiable  paper  not 
indorsed,  may  be  the  subject  of  a  gift  and 
that  a  delivery  which  vests  in  the  donee  the 
equitable  title  is  sufficient  without  a  com- 
plete transfer  of  the  legal  title.  The  deliv- 
ery, therefore,  of  a  certificate  of  stock,  un- 
indorsed, by  the  donor  to  the  donee,  with  in- 
tent to  transfer  title  by  way  of  gift  ifi  ef- 
fectual as  an  equitable  assignm^it  although 
no  legal  title  passes  for  want  of  an  indorse- 
ment and  transfer  on  the  books  of  the  bank. 
8  Waite,  Act.  &  Def.  pp.  491,  606;  Thomp. 
Priv.  Oorp.  }  2930;  Grave,  Tit  Pers.  Prop.  p. 
21;  Leyson  v.  Davis,  17  Mont  220,  42  Pac. 
775,  81  L.  R.  A.  429;  Basket  T.  Qassell,  107 
U.  S.  602.  2  Sup:  a.  415,  27  L.  Ed.  600; 
Thomas'  Adm'r  v.  Lewis,  89  Va.  1,  16  8.  B. 
889.  In  the  case  last  cited  the  gift  under 
consideration  was  accomplished  by  the  de- 
livery to  Bettie  Lewis  of  the  keys  to  a  safe- 
ty-deposit box,  which  was  in  a  vault  In  the 
Planters'  Bank.  An  inspection  of  the  record 
shows  that  among  the  contents  of  the  safe- 
ty-deposit box  were  certain  stocks,  some  of 
which  had  been  bought  by  Thomas  and  not 
indorsed  by  him,  and  others  stood  in  his 
name;  and  none  of  them  had  been  indorsed 
or  transferred  on  the  back  to  the  donee.  Bet- 
tie  Lewis.  The  court  held  that  all  the  stocks 
in  the  box  had  been  sufficiently  delivered  by 
the  delivery  of  the  keys  to  the  box  contain- 
ing the  certificates.  It  would  seem  that  if 
the  delivery  of  the  keys  to  a  box  containing 
unindorsed  certificates  of  stock  was  suffi- 
cient to  constitute  a  transfer  of  the  equi- 
table title  to  the  stock  represented  by  those 
certificates,  that  a  fortiori,  the  delivery  of 
the  certificates  themselves  would  have  been 
deemed  a  sufficient  delivery  to  vest  title  in 
the  donee. 

In  Basket  v.  Hassell,  supra,  it  was  regard- 
ed as  unquestionable  that  a  delivery  of  the 
certificate  of  deposit  involved  therein  to  tlie 
donees  without  an  indorsement  would  have 
transferred  the  whole  title  and  Interest  of 
the  donor  in  the  fund& 

We  hold,  therefore,  that  it  was  not  indis- 
pensable to  the  validity  of  the  transfer  of 
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tbe  stock  in  question  that  there  should  have 
been  any  indorsement  on  the  back  of  the 
certificate,  or  transfer  on  the  books  of  the 
bank;  that  the  delivery  of  the  certificate, 
without  indorsement,  by  John  W.  Holland 
to  his  wife,  with  intent  to  give  her  the  stock. 
Tested  in  Mrs.  Holland  the  complete  equi- 
table title,  and  devested  her  husband  of  all 
present  control  and  dominion  over  the  same. 
The  only  effect  of  the  subsequent  indorse- 
ment of  the  certificate  and  transfer  of  the 
stock  on  the  books  of  the  bank  was  to  vest 
in  the  donee  the  legal  title  to  that  in  which 
she  already  had  the  beneficial  interest  This 
she  could  have  compelled  if  it  had  not  been 
done  voluntarily. 

The  remaining  question  is  whether  section 
2414  of  the  Code  applies  to  the  gift  in  ques- 
tion, '  and  renders  it  invalid,  because  the 
donor  and  donee  were  husband  and  wife,  re- 
siding together,  at  the  time  of  the  gift  That 
section  is  in  these  words:  "No  gift  of  any 
goods  or  chattels  shall  be  valid,  unless  by 
deed  or  will,  or  unless  actual  possession  shall 
have  come  to  and  remained  with  the  donee, 
or  some  person  claiming  under  him.  If  the 
donor  and  donee  reside  together  at  the  time 
of  the  gift,  possession  at  the  place  of  their 
residence  shall  not  be  a  sufficient  pos<tession 
within  the  meaning  of  this  section." 

The  answer  to  this  question  depends  upon 
whether  the  words,  "goods  or  chattels,"  in 
the  section  quoted,  were  Intended  to  em- 
brace choses  In  action.  We  have  given  this 
subject  the  earnest  consideration  It  deserves, 
and  have  found  the  conclusion  irresistible 
that  the  terms  "goods  or  chattels,*'  employ* 
ed  in  section  2414,  were  not  intended  to  in- 
clude choses  in  action,  but  were  only  design- 
ed to  cover  tangible  and  visible  property. 

A  chose  in  action  is  defined  by  Kent  as  a 
personal  right  not  reduced  into  possession, 
but  recoverable  by  a  suit  at  law.  Money 
due  on  bond,  note,  or  other  contract,  dam- 
ages due  for  breach  of  contract,  for  the  de- 
tention of  chattels,  or  for  torts,  are  included 
under  this  general  head  or  title  of  things  in 
action.  2  Kent  Comm.  (11th  Ed.)  marg.  p. 
351.  Any  right  which  has  not  been  reduced 
to  possession  is  a  chose  in  action.  1  Pars. 
Gont  e  14,  }  L  A  chose  in  action  is  a  mere 
right  of  action  to  a  personal  chattel  not  io 
actual  possession.  Purdue  v.  Jackson,  cited 
by  Judge  Allen  in  Yerby  v.  Lynch,  3  Grat 
494. 

1  Bouv.  Inst  p.  191,  says  that  a  distinction 
must  be  made  between  the  security  or  the 
evidence  of  the  debt  and  the  thing  due.  A 
deed,  a  bill  of  exchange,  or  promissory  note, 
may  be  in  the  possession  of  the  owner,  but 
the  money  or  damages  due  on  them  are  no 
less  choses  in  action.  This  distinction  is  to 
be  kept  in  view.  The  chose  in  action  is  the 
money,  damages,  or  thing  owing.  The  bond 
or  note,  etc.,  is  but  the  evidence  of  it  There 
can,  in  the  nature  of  things,  be  no  present 
possession  of  a  thing  which  lies  merely  in 
action. 

39  S.E.-0 


Now,  the  "goods  and  chattels,*'  the  subject 
of  the  gift  under  section  2414,  must  by  the 
terms  of  the  section,  be  capable  of  actual 
possession,— "shall  have  come  to  and  remain- 
ed with  the  donee,  or  some  person  claiming 
under  him."  Such  possession  can  only  be 
predicated  of  some  visible,  tangible,  movable 
thing,  and  hence  the  subsequent  language 
serves  to  explain  and  limit  the  meaning  of 
the  general  terms  which  go  before,  and  ex- 
cludes the  idea  that  they  were  intended  to 
include  mere  "choses  in  action,"  which,  as 
such,  are  incapable  of  actual  possession. 

The  Code  is  one  act  prepared  and  adopted 
as  such,  and  therefore,  In  construing  section 
2414,  we  are  not  confined  to  the  language  of 
that  section,  but  can  look  to  other  sections 
of  the  Code,  where  the  same  terms  are  em- 
ployed. It  would  extend  this  opinion  to  a 
most  unreasonable  length  to  attempt  a  refer- 
ence to  each  of  the  sections  in  which  the 
words  "goods  or  chattels"  or  "goods  and 
chattels"  are  used.  It  must  suffice  to  say 
that  whenever  it  is  intended  to  describe  the 
whole  Interest  or  estate,  the  defined  terms 
"real  estate"  and  "personal  estate"  are  gen- 
erally employed,  and,  whenever  less  than  the 
whole  is  intended,  different  language  is  used. 
An  examination  of  the  Code  will  show  that 
in  no  instance  are  the  words  "goods  and 
chattels"  or  "goods  or  chattels"  used  as  the 
equivalent  of  "personal  estate"  as  defined, 
but  always  in  the  limited  sense  of  visible, 
tangible,  movable  personal  chattels—such  as 
are  objects  of  the  senses— deliverable  in  spe- 
cie. For  example,  section  627  provides  that, 
when  the  officer  cannot  find  sufficient  ''goods 
or  chattels"  to  distrain  for  taxes  or  levies, 
he  may  proceed  to  collect  the  same  by  gar- 
nishment; that  is,  by  subjecting  the  choses 
in  action  of  the  delinquent  taxpayer. 

Sections  2414,  2461,  2462,  2465,  and  2569 
all  relate  to  gifts,  loans,  sales,  or  partition 
of  the  same  kind  of  property  described  by 
the  same  terms,  namely,  "goods  or  chattels," 
or  "goods  and  chattels."  They  are  closely 
connected  in  subject-matter  and  in  the  lan- 
guage employed,  and  it  can  hardly  be  doubt- 
ed that  whatever  was  meant  by  the  words 
"goods  or  chattels"  or  "goods  and  chattels" 
in  either  one  of  these  sections  must  have 
been  Intended  of  the  same  words  in  each  of 
the  other  sections.  This  court  has  decided 
that  the  words  "goods  and  chattels,"  in  sec- 
tion 2465,  mean  visible,  tangible,  personal 
property  only;  that  they  do  not  Include  chos- 
es in  action.  Klrkland  v.  Brune,  31  Grat 
126.  This  decision  has  since  been  repeatedly 
followed. 

Sections  2414  and  2465  are  so  closely  re- 
lated as  to  the  subject-matter  of  glftp  that 
they  may  be  said  to  be  in  pari  materia,  and 
should  be  construed  together.  Both  relate 
to  goods  and  chattels;  section  2414  wholly, 
and  section  2465  in  part  There  can  be  no 
good  reason  why  the  words  "goods  or  chat- 
tels" or  "goods  and  chattels"  should  have  a 
meaning  in  section  2465  that  they  do  not 
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have  In  section  2414.  As  to  the  rule  of  con- 
struing statutes  in  pari  materia  and  tbe  ap- 
plication of  the  rule  in  construction  of  the 
Code,  see  Dillard  y.  Thornton,  29  Orat,  on 
page  396;  Eiasley  t.  BarlLsdale,  75  Va.,  on 
page  281« 

From  our  review  of  the  several  sections 
of  the  Code  in  which  the  words  "goods  or 
chattels*'  or  "goods  and  chattels"  are  found, 
it  seems  clear  that  these  terms  in  every  in- 
stance are  limited  in  meaning  to  corporeal 
personal  property.  If  it  was  intended  by 
their  use  in  section  2414,  or  any  other  sec- 
tion, to  comprehend  all  property  not  real,  in- 
corporeal as  well  as  corporeal  personal  prop- 
erty, it  is  strange  that  the  legislature  did  not 
make  its  meaning  plain  by  the  use  of  the 
terms  "personal  estate."  Those  terms  are 
defined  by  the  Code,  and,  as  leflned.  Include 
every  possible  property  interest  except  real 
estate.  Throughout  the  Code  the  terms  "per- 
sonal estate"  are  employed  whenever  person- 
al property  in  its  most  extensive  sense  is  in- 
tended. 

The  history  of  this  legislation  sheds  light 
iipon  the  question  under  coiisideratlon,  and 
fortifies,  we  think,  the  view  that  choses  in 
action  were  not  intended  to  be  embraced  by 
the  terms  "goods  or  chattels,"  used  in  sec- 
tion 2414.  The  first  act  was  passed  in  1757, 
and  from  that  time  until  the  revisal  of  the 
Code  In  1849— nearly  100  years— the  law  was 
confined  to  gifts  of  slaves.  At  the  revisal 
of  1849  two  important  changes  were  made. 
After  the  word  "slave"  wei.e  inserted  "or  of 
any  goods  or  chattels,"  and  a  new  claiise  was 
added  at  the  end  of  the  section  in  these 
words:  "If  the  donor  and  donee  reside  to- 
gether at  the  time  of  the  gift,  possession  at 
the  place  of  their  residence  shall  not  be  a 
suflicient  possession  within  the  meaning  of 
this  section."  Code  1849,  c.  116,  §  1.  With 
the  words  "of  a  slave  or"  stricken  out,  the 
law,  as  found  in  the  Code  of  1849,  has  been 
carried  into  section  2414  of  the  present  Code. 
Slaves  were  chattels.  Though  not  specifical- 
ly named,  they  were  always  considered  as 
embraced  in  the  terms  "goods  or  chattels," 
and  under  the  rule  ejusdem  generis,  which 
Is  applicable. in  this  case,  the  goods  or  chat- 
tels mentioned  in  section  2414  must  be  re- 
garded and  treated  as  of  the  same  class  or 
kind  of  chattels  to  which  a  slave  belonged; 
that  is,  visible,  tangible,  movable  personal 
property.  It  was  this  kind  of  property- 
slaves— the  language  "actual  possession  com- 
ing to  and  remaining  with  the  donee  or  some 
person  claiming  under  him"  was  first  applied 
in  1787.  The  same  language  remains  to-day, 
and,  though  the  word  "slave"  has  been 
stricken  out  since  the  words  "goods  and 
chattels"  were  inserted,  that  circumstance 
does  not  render  the  rule  less  applicable. 
Sedg.  St  &  Const  Laws  (1st  Ed.)  250. 

Counsel  for  the  appellee  have  furnished  us 
with  the  very  learned  and  able  brief  of  the 

"^e  Judge  B.  C.  Burks  in  the  case  of  Thom- 
Adm'r  y.  Lewis,  supra,  as  their  argu- 


ment touching  the  proi»er  construction  of  sec- 
tion 2414.  That  valuable  paper  has  beeu 
freely  used  and  quoted  as  the  best  means  of 
expressing  in  a  clear  and  satisfactory  man- 
ner the  court's  view  of  the  question  under 
consideration. 

Upon  the  whole  case  we  are  of  opinion 
that  there  is  no  error  in  the  decree  appealed 
from,  and  it  Is  affirmed. 

Affirmed. 

KEITH,  P.,  and  WHITTLE,  J.,  absent 

(9»  Ga.  472) 
ALLISON  V.  ALLISON  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

20,  1901.) 
PAYMENT— BONDS.  • 

A.,  in  contemplation  of  marriage  to  M., 
gaye  a  bond  to  W..  as  trustee  for  M.,  for  $50,- 
000,  reciting  that  it  was  made  subject  to  the 
provisions  of  a  deed  of  marriage  settlement* 
providing  that  A.  should  have  the  right  to  sub- 
stitute money  secured  in  whole  or  part  on 
other  property,  provided  M.  should  first  give 
her  consent  in  writing,  at  a  fair  value,  to  be  in- 
dorsed as  a  credit  on  the  bond  at  time  of  substi- 
tution. A.  made  monthly  payments  to  M.  on 
account  of  interest,  but  less  than  the  amount  of 
interest  He  made  payments  of  over  $1,000,  ad- 
mitted not  to  be  on  account  of  interest  or  prin- 
cipnl  on  the  bond,  and  bought  stocks  amount- 
ing to  $8,000,  and  had  them  put  in  the  name 
of  W.,  as  trustee  for  M.,  with  no  direction  in 
regard  thereto.  The  dividends  thereon  he  ap- 
propriated to  himself.  He  made  a  will  giving 
her  $100,000,  declared  to  be  in  addition  to  the 
$50,000.  Held,  that  the  $3,000  in  stocks  was 
not  shown  to  be  intended  as  a  payment  on  the 
$50,000,  and  therefore  M.  had  not  to  elect 
whether  she  would  accept  it  as  a  payment 

Apppjil  from  chancery  court  of  Richmond. 

Suit  by  William  H.  Allison  and  another, 
executors,  against  Minnie  C.  Allison.  De- 
cree for  plaintiffs.  Defoidant  appeals.  Re- 
versed. 

Christian  &  Christian,  for  appellant 
Leake  &  Carter,  Meredith  &  Cocke,  and  J. 
Preston  Carson,  for  appellees. 

KEITH,  P,  James  W.  Allison,  in  contem 
plation  of  a  marriage  then  about  to  take 
place  between  himself  and  Minnie  C.  Jones, 
executed  and  delivered  to  William  H.  Alli- 
son, as  trustee  for  his  intended  wife,  his 
bond  for  $50,000,  with  Warner  Moore  as 
surety,  dated  December  4,  1890,  to  be  held 
subject  to  the  uses  and  trusts  declared  in 
a  certain  deed  of  marriage  settlement  of 
even  date  with  said  bond. 

James  W.  Allison  died  in  March,  1898, 
leaving  as  his  executors  William  H.  Allison 
and  Warner  Moore,  who  instituted  a  suit  in 
the  chancery  court  of  the  city  of  Richmond, 
one  of  the  objects  of  which  was  to  ascertain 
the  amount  due  on  the  $50,000  bond.  The 
obligor  in  that  bond  during  his  lifetime  made 
pa.rments  on  account  of  interest  to  his  wife, 
and  in  addition  thereto  purchased  dividend 
obligations  of  the  Richmond,  Fredericksburg 
&  Potomac  Railroad,  and  caused  them  to 
be  transferred  on  the  books  of  that  com* 
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panj  In  the  name  of  WOliam  H.  AUlBon, 
trustee  for  Mrs.  M.  G.  Allison,  and  delivered 
the  certificates  of  stock  to  WiUlam  H.  Alli- 
son. One  of  these  certificates  was  purchased 
on  October  6^  1894,  and  is  of  the  face  value 
of  $1,000.  The  other  was  purchased  on 
February  4,  1895,  and  is  of  the  face  value  of 
$2,000.  These  two  transactions  gave  rise 
to  the  only  controversy  involved  in  this  ap- 
peal. 

On  the  part  of  the  executors  it  was  claimed 
In  the  chancery  court  that  these  securities, 
when  delivered  by  Mr.  Allison  to  his  brother 
as  trustee  for  his  wife,  were  intended  as 
payments  upon  his  bond,  and  that  the  widow 
and  obligee  would  be  required  to  elect  to 
take  them  as  payments,  and  credit  them 
upon  the  bond  for  her  benefit,  or  that  she 
could  not  take  them  at  all,  but  they  would 
constitute  a  part  of  the  estate  of  James  W. 
Allison  in  the  hands  of  his  executors  to  be 
administered* 

On  behalf  of  Mrs.  Allison  it  was  contend- 
ed that  the  purchase,  transfer,  and  delivery 
of  the  certificates  of  stock  to  her  trustee, 
unexplained  and  uncontrolled  by  other  cir- 
cumstances, imported  a  gift,  and  that  there 
was  no  proof  in  the  case  showing  that  these 
secnritles  were  intended  as  a  payment  on 
the  bond. 

The  chancery  court  adopted  the  view  pre- 
sented by  the  executors,  and  its  decree  upon 
that  point  is  as  follows:  "The  investment 
made-  by  the  late  James  W.  Allison  in  the 
purchase  of  $3,000  face  value  of  Richmond, 
Fredericksburg  &  Potomac  Railroad  Com- 
pany dividend  obligations  registered  in  the 
name  of  *Willlam  H.  Allison,  Trustee  for 
Mrs.  Minnie  Clemens  Allison,'  was  intended 
as  a  part  payment  on  said  $50,000  bond,  and 
the  said  Minnie  C.  Allison  must  elect  wheth- 
er she  will  accept  same  or  not.  If  she  elect 
to  receive  the  same,  then  the  executors  will 
credit  the  cost  price  of  said  dividend  obllgar 
tions  on  said  $50,000  bond  as  of  the  re- 
spective dates  of  the  purchases  thereof,  and 
W.  H.  Allison,  trustee,  will  transfer  the 
certificates  therefor  to  her,  and  said  execu- 
tors shall  pay  over  to  her  ail  dividends  there- 
on, not  already  paid  to  her,  from  the  time 
of  the  purchase  thereof  to  the  time  of  said 
transfer,  with  interest  from  the  time  such 
dividends  were  received.  Should  the  said 
Minnie  C.  Allison  elect  not  to  receive  said 
dividend  obligations  as  a  credit  on  said  bond, 
then  said  William  H.  Allison,  trustee,  will 
transfer  the  certificates  to  the  executors  of 
James  W.  Allison,  to  be  accounted  for  as 
part  of  his  estate." 

The  facts  bearing  upon  the  issue  to  be 
decided,  in  addition  to  those  already  stated, 
are  as  follows: 

It  is  recited  in  the  bond  for  $50,000  that 
it  is  made  subject  to  the  provisions  and  r.e8- 
ervations  contained  in  the  antenuptial  deed 
of  settlement,  and  the  provision  of  that  set- 
tlement material  to  the  present  inquiry  is 


I  'that  said  trustee  shall  hold  said  bond  sub- 
ject to  the  right  of  the  said  James  W.  Alli- 
son, hereby  expressly  reserved  to  him,  to 
substitute  in  place  of  said  bond,  or  of  the 
sum  of  money  secured  hereby,  wholly  or  in 
part,  other  property,  real  or  personal,  pro- 
vided that  the  said  Minnie  Clemens  Jones 
shall  first  give  her  consent  thereto  in  writ- 
ing, and  at  a  fair  value  to  be  agreed  upon 
by  him  and  her;  such  value,  when  so  agreed 
upon,  to  be  indorsed  as  a  credit  on  said  bond 
at  the  time  of  such  substitution,  or  in  full 
payment  thereof,  if  the  same  be  equal  to 
the  balance  then  due  on  said  bond." 

It  appears  from  one  of  the  exhibits  filed 
that  James  W.  Allison  paid  to  Mrs.  Allison 
in  person  $200  per  month  on  account  of  in- 
terest upon  that  bond.  It  also  appears  that 
he  purchased  dividend  obligations  of  the  Vir- 
ginia Trust  Company,  and  paid  the  dividends 
to  his  wife  directly.  There  is  a  written  ad- 
mission on  the  part  of  counsel  that  certain 
other  payments,  amounting  to  $1,102.30,  call- 
ed "extra  payments,"  were  not  made  on  ac- 
count of  either  the  principal  or  interest  on 
the  $50,000  bond.  On  November  29,  1892,  a 
paper  was  executed  by  James  W.  Allison, 
which  was  afterwards  admitted  to  probate  as 
his  will,  which  is  in  part  as  follows: 

''To  provide  against  my  sudden  death, 
causing  injustice  to  my  dear  wife,  Minnie 
Clemens  Allison,  I  hereby  direct  my  executor 
or  executors  to  invest  one  hundred  thousand 
dollars  in  good  income-paying  real  estate,  or 
in  some  safe  stock  or  bonds,  preferably  real 
estate,  to  be  held  by  my  said  executor  and 
my  brother-in-law,  Clemens  Jones,  as  joint 
trustees  for  her  sole  and  separate  use  and 
benefit  during  her  natural  life,  and  at  her 
death  to  go  to  her  child  or  children,  if  there 
should  be  any  by  me,  and,  if  there  should 
be  no  child  or  children  by. me,  then  to  go  to 
my  legal  heirs.  I  intend  this  legacy  of  one 
hundred  thousand  dollars  for  life  to  be  in 
addition  to  the  sum  of  fifty  thousand  dollars 
settled  upon  my  said  wife,  Minnie  Clemens 
Allison,  by  an  antenuptial  agreement  be- 
tween her  as  Minnie  Clemens  Jones  and 
myself,  executed  at  Fairfield,  Conn.,  on  or 
about  December  10,  1890." 

At  the  time  the  dividend  obligations  were 
delivered  to  William  H.  Allison  as  trustee 
there  was  no  declaration  of  trust,  verbal  or 
written. 

"Election  is  the  obligation  Imposed  upon  a 
party  to  choose  between  two  inconsistent  or 
alternative  rights  or  claims  in  cases  where 
there  is  a  clear  intention  of  the  person  from 
whom  he  derives  one  that  he  should  not  en- 
joy both."  2  Story,  Eq.  Jur.  S  1075;  Bouv. 
Diet  (Ed.  1897)  p.  646. 

The  facts  before  us  do  not  present  a  case 
of  election  coming  within  this  accepted  defi- 
nition. There  is  no  question  before  us  of 
alternative  and  inconsistent  rights  or  claims. 
James  W.  Allison  bound  himself  by  his  bond 
to  pay  to  William  H.  Allison,  trustee  for  hla 
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wife,  a  certain  sum  of  money.  By  the  termn 
of  a  contemporaneous  deed  of  settlement,  to 
which  the  bond  is  made  subject,  he  reserred 
to  himself  the  right  to  substitute  in  place  of 
said  bond, other  property,  real  or  personal, 
provided  that  "said  Minnie  Clemens  Jones 
shall  first  give  her  consent  thereto  in  writ- 
ing,  and  at  a  fair  value  to  be  agreed  upon  by 
him  and  her,  such  value,  when  agreed  upon, 
to  be  indorsed  as  a  credit  on  said  bond  at 
the  time  of  such  substitution."  He  purchas- 
ed securities  amounting  to  $3,000.  He  caus- 
ed them  to  be  transferred  upon  the  books  of 
the  company  in  the  name  of  his  brother  as 
his  wife's  trustee,  and  delivered  the  certifi- 
cates to  the  trustee  without  any  contempora- 
neous direction  with  respect  to  them.  By 
that  act  he  parted  with  all  Interest  in,  and 
dominion  over,  the  certificates.  They  were 
by  that  act  vested  in  his  brother  as  trustee 
for  his  wife.  They  do  not  constitute  in  law 
a  payment  upon  that  bond,  and,  if  to  be 
treated  as  a  payment,  .it  must  be  either  by 
force  of  the  provision  of  the  deed  just  recit- 
ed, or  because  there  is  some  rule  or  principle 
of  law  or  equity  which  requires  us  to  de- 
clare that  property  far  less  in  amount  than 
the  obligation  due  by  the  husband  to  the 
wife,  when  transferred  to  her  or  a  trustee 
for  her  benefit,  without  any  declaration  of 
purpose  or  Intention,  but  with  the  record  si- 
lent upon  that  subject.  Is  to  be  treated  as  a 
satisfaction  in  part  of  an  established  obli- 
gation. It  is  true  that  by  the  paper  vrriting 
admitted  as  his  will  he  bequeathed  to  trus- 
tees, to  the  use  of  his  wife  for  life,  with  re- 
mainder to  her  child  or  children,  the  sum  of 
$100,000,  which  he  expressly  declares  shall 
be  In  addition  to  the  sum  of  $50,000  settled 
upon  her  by  antenuptial  agreement,  and  it 
is  argued  that,  if  the  dividend  obligations  in 
question  had  not  been  designed  as  a  part  sat- 
isfaction of  the  bond,  a  similar  declaration 
would  have  been  made.  The  will  was  made 
In  1892,  and  this  legacy  might  have  been 
deemed  perhaps  a  satisfaction  of  the  debt, 
and  it  was  manifestly  proper  that  he  should 
guard  against  any  such  construction.  It 
would  seem  from  this  circumstance  that  the 
testator  was  informed  as  to  the  equitable 
doctrine  of  election  now  invoked. 

It  appears  that  the  semiannual  dividends 
upon  the  certificates  of  stock  were  collected 
by  James  W.  Allison,  and  were  not  placed 
to  the  credit  of  the  wife,  as  was  the  case 
with  the  dividends  of  stock  in  the  trust  com- 
pany. 

The  facts  relied  upon  by  the  executors,  to 
wit,  the  payment  by  the  husband  of  an  arbi- 
trary monthly  sum  to  the  wife  instead  of 
the  stipulated  Interest;  the  passing  to  her 
credit  of  the  dividends  upon  the  trust  stock; 
the  appropriation  to  his  own  use  of  the  divi- 
dends upon  the  certificates  of  railroad  stock; 
the  provision  In  the  will  by  which  the  legacy 
Is  declared  not  to  be  in  satisfaction  of  the 
debt,~are  not  only  inconclusive  of  his  inten- 


tion with  respect  to  the  disposition  to  be 
made  of  the  certificates  In  question,  but 
throw  a  very  dim  and  unsatisfactory  light 
upon  It. 

Mr.  Allison  was  a  man  of  large  fortune* 
which  had  greatly  increased  after  his  mar- 
riage and  the  execution  of  the  bond  in  suit 
A  son  had  been  born  to  him,  and  he  saw  fit 
upon  two  occasions  to  Invest  $3,000  in  rail- 
road stock,~a  mere  trifle  as  compared  with 
his  estate,— and  placed  the  certificates  in  the 
hands  of  his  brother,  in  whose  name,  as  trus- 
tee, they  had  been  registered.  He  owed  that 
brother,  as  trustee  for  his  wife,  $50,000  as 
principal,  and  a  balance  of  interest.  The  de- 
livery of  the  stock  did  not  operate  as  a  pay- 
ment, and  could  not  operate  as  such,  except 
by  the  terms  of  the  provision  incorporated 
into  the  bond.  It  is  not  contended  that  that 
provision  was  observed.  The  consent  of  the 
wife  was  never  asked  or  given  in  writing  or 
otherwise.  There  was  no  agreement  be- 
tween them  as  to  values,  and,  of  course,  no 
such  agreement  was  indorsed  as  a  credit  up- 
on the  bond.  He  had  the  right  to  call  upon 
her  to  accept  or  reject  those  certificates  as 
a  credit  upon  the  bond  at  an  agreed  valua- 
tion, but  that  right  he  never  exercised.  He 
simply  parted  with  his  right  of  property  in 
the  certificates,  transferred  them  to  a  trus- 
tee for  her  benefit  without  any  contempora- 
neous declaration  of  intention,  and  with 
nothing  in  this  record  by  which  that  inten- 
tion can  be  discovered. 

The  testator  was  a  careful  man  of  busi- 
ness. He  left  no  room  for  doubt  or  question 
as  to  the  legacy  of  $100,000,  as  to  the  "extra 
payments,"  as  to  the  payments  on  account  of 
interest,  and  as  to  the  trust  company  divi- 
dends, but  as  to  each  and  all  of  those  items 
the  accounts  and  memoranda  which  he  kept 
conclusively  establish  his  intention.  The 
terms  of  his  will  indicate  that  he  was  advis- 
ed as  to  the  possible  effect  of  a  bequest  to 
his  wife,  and  he  provided  against  any  inter- 
pretation by  which  it  might  be  treated  as  a 
payment  upon  his  bond,  but  there  is  nothing 
in  his  accounts  in  which  are  items  of  pay- 
ment running  through  several  years,  noth- 
ing in  any  memorandum  left  by  him,  noth- 
ing in  the  way  of  verbal  declaration  to  his 
wife  or  trustee  which  throws  any  light  upon 
his  intention  with  respect  to  the  certificates 
of  stocks.  That  transaction  stands  alone 
upon  the  naked  fact  of  the  purchase,  trans- 
fer, and  delivery  to  the  trustee  of  stock  reg- 
istered upon  the  books  of  the  company  in  the 
name  of  the  trustee. 

The  burden  was  upon  the  executors  to 
show  that  the  bond  due  by  their  testator  had 
been  satisfied  in  whole  or  in  part  It  was 
for  them  to  prove  by  satisfactory  evidence 
that  the  certificates  of  stock,  when  delivered 
by  their  testator  to  his  wife's  trustee,  were 
intended  by  him  in  part  satisfaction  of  his 
obligation.  This  has  not  been  done  to  the 
satisfaction  of  this  court. 
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The  decree  must  be  reversed,  and  tbe 
cause  remanded,  to  be  further  proceeded 
with  in  accordance  with  this  opinion. 

Beversed. 


(99  Va.  487) 

SOUTH  BOANOKB  JjAND  00.  T.  BOBBBTS. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

20,  1901.) 

BONDS— DEFENSES— MISRBPRBSENTATIONS 

—VERDICT. 

1.  Under  Code,  S  3299,  authorizing  the  oblieor 
of  a  bond  to  plead  the  obligee's  fraud  in  indu- 
cing him  to  execute  it  as  a  defense  to  an  action 
thereon,  he,  having  pleaded  that  he  was  induced 
to  give  same  for  land  by  misrepresentations  as 
to  the  value  of  the  land,  must  prove  such  value 
as  of  the  time  of  the  purchase,  not  at  the 
time  of  the  trial. 

2.  There  being  a  demurrer  to  defendant's  evi- 
dence on  the  defense  of  false  representations 
to  an  action  on  a  note,  the  verdict  should  not 
be  for  a  certain  sum  for  plaintiff,  subject  to 
the  opinion  of  the  court  on  the  demurrer,  but, 
"V^e,  •  •  •  on  the  issues  joined,  find  for 
defendant,  and  assess  his  damages  at  *  *  *, 
subject  to  the  opinion  of  the  court  on  plaintiff's 
demurrer;  and  if,  on  demurrer,  ♦  *  ♦  the 
law  be  with  plaintiff,  we  find  for  plaintiff  the 
isBines    joineo,    and    assess    his    damages    at 

Brror  to  circuit  court,  Oulpeper  county. 

Action  by  the  South  Boanoke  Land  Oom- 
pany  against  J.  J.  Boberts.  Judgment  for 
defendant    Plaintlflr  brings  error.    Beversed. 

Barbour  &  Bizey,  for  plaintiff  in  error. 
G.  D.  Gray  and  Hay,  Jeffries  &  Perry,  for  de- 
fendant in  error. 

KEITH,  P.  The  South  Boanoke  Land 
Company  sued  J.  J.  Roberts  In  the  circuit 
court  of  Culpeper  county  upon  four  negoti- 
able notes,  each  for  the  sum  of  $206^  dated 
May  20,  1891,  payable  to  the  Crystal  Springs 
Land  Company,  and  by  that  company  in- 
dorsed to  the  plaintiff. 

The  defendant  went  to  trial  upon  special 
pleas.  In  plea  No.  1  he  states  that  the  notes 
were  made  for  the  purchase  price  of  four  lots 
of  land  sold  by  the  Crystal  Springs  Land 
Company  to  the  defendant  and  one  EX  H. 
Stewart,  which  lots  were  represented  to  be 
in  the  city  of  Boanoke.  The  whole  purchase 
price  was  $1,600,  of  which  Boberts  paid  one- 
third  in  cash,  and  gave  his  four  notes  for 
the  balance,  which  are  the  notes  in  suit. 
Boberts  then  avers  that  the  contract  for 
the  sale  of  the  lots  on  which  the  notes  were 
founded  was  procured  from  him  by  false 
and  fraudulent  representations  made  to  him 
by  the  Crystal  Springs  Land  Company, 
through  its  president,  B.  H.  Stewart,  who  rep- 
resented that  the  lots  were  valuable  and  sal- 
able; that  the  company  had  during  one  week 
In  April,  1891,  sold  $125,000  of  its  land  in 
said  city,  and  that  in  SO  days  their  sales  had 
amounted  to  about  $500,000;  that  he  (the 
president  of  the  company)  had  been  permit- 
ted to  select  12  of  the  best  lots  for  himself 
at  the  price  of  $400  each,  one-half  interest  in 
which  he  would  sell  to  the  defendant  if  said 


defendant  would  make  the  cash  payment, 
he  (Stewart)  to  make  the  first  deferred  pay- 
ment, and  the  two  together  to  make  the  third 
and  last  payment;  that,  relying  upon  these 
assurances,  defendant  entered  into  the  con- 
tract for  the  purchase  of  the  lots,  and  execut- 
ed the  notes  filed  with  the  declaration;  that 
all  of  said  representations  were  untrue,  and 
that  by  reason  of  the  matters  in  the  plea 
contained  the  defendant  has  sustained  dam- 
ages to  the  amount  of  $1,500,  which  he  is 
entitled  to  have  set  off  against  the  demand 
of  the  plaintiff. 

This  plea  was  objected  to  by  the  plaintiff 
BB  being  in  violation  of  the  rule  which  re- 
quires singleness  of  issue,  as  it  embraces  in 
one  plea  several  distinct  false  represmta- 
tions,  each  of  which  the  plaintiff  claims 
should  have  been  pleaded  separately,  if  at 
all. 

The  court  overruled  this  objection,  and 
permitted  the  plea  to  be  filed,  and  there- 
upon the  defendant  filed  pleas  setting  out 
separately  the  several  representations  em- 
braced in  the  first  plea.  To  these  pleas  the 
plaintiff  objected  upon  the  ground  that  the 
representations,  whether  pleaded  in  one  or 
several  pleas,  constituted  no  defense  to  the 
action.  This  objection  the  court  overruled 
and  permitted  the  pleas  to  be  filed;  and 
thereupon  the  plaintiff  Joined  issue  upon 
them,  the  Jury  was  sworn,  the  evidence  for 
plaintiff  and  defendant  introduced,  the  plain- 
tiff demurred  to  the  defendant's  evidence, 
and  the  Jury  rendered  the  following  verdict: 

"We,  the  Jury,  upon  the  issues  Joined,  find 
for  the  plaintiff  the  sum  of  $1,066.64,  with  in- 
terest from  July  18,  1892,  .until  paid,  subject 
to  the  opinion  of  the  court  upon  the  plain- 
tiff's demurrer  to  the  evidence.-" 

Upon  this  verdict  the  court  entered  a  Judg- 
ment for  the  defendant,  and  the  case  .is  be- 
fore us  upon  a  writ  of  error. 

The  five  special  pleas  upon  which  the  case 
was  tried  were  filed  under  section  8209  of 
the  Code.  The  plaintiff  had  made  out  its 
case  by  the  introduction  of  the  notes  of  the 
defendant  duly  executed  and  delivered.  To 
avoid  his  liability  upon  them,  the  defend- 
ant pleaded  that  he  was  induced  to  execute 
them  by  the  false  and  fraudulent  representa- 
tions of  the  plaintiff,  which  induced  him 
to  purchase  the  lots  for  the  price  of  which 
the  notes  were  executed.  The  circuit  court 
held  the  pleas  to  be  sufficient,  and  it  then 
devolved  upon  the  defendant  to  make  good 
by  proof  what  he  had  averred  in  his  pleas. 
It  was  for  him  to  show,  not  the  value  of  the 
lots  at  the  time  of  the  trial,  but  their  value 
at  the  date  when  he  became  the  purchaser. 
There  is  no  evidence  whatever  upon  this  sub- 
ject Indeed,  a  fair  inference  from  the  evi- 
dence is  that  at  the  date  of  the  purchase  tue 
lots  were  reasonably  worth  the  price  which 
the  defendant  undertook  to  pay.  There  is 
certainly  no  proof  and  no  fact  from  which 
the  Jury  were  authorized  to  infer  that  such 
was  not  the  case. 
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Am  was  said  hj  Buchanan,  J.,  In  l^son  y. 
Wmiamson,  96  Va.  699,  82  &  B.  42:  "If 
the  defense  is  based  upon  equitable  grounds 
which  require  a  rescission  of  the  contract, 
and  a  relnyestment  of  the  yendor  with  the 
title,  the  plea  proTlded  for  by  that' statute 
Is  not  ayailable,  because  the  court  of  law  is 
Incompetent  to  do  complete  justice  between 
the  parties.  Mangus  v.  McClelland,  93  Va. 
786,  22  S.  E.  364;  4  Minor,  Inst,  796. 

"There  can  be  no  rescission  in  this  ac- 
tion; neither  can  there  be  a  plea  In  bar 
based  upon  the  right  and  offer  to  rescind.  If 
the  fraud  or  misrepresentation  relied  on  is 
such  as  to  justify  a  rescission  of  the  con- 
tract—as to  which  we  express  no  opinion,— 
that  relief  can  only  be  had  in  a  court  of  equi- 
ty. 

"The  pleas  were  bad  both  at  common  law 
and  under  the  statute,  and  were  properly  re- 
jected by  the  circuit  court. 

"Plea  No.  4  was  evidently  framed  with 
reference  to  the  provisions  of  section  3299  of 
the  Code,  but  it  does  not  aver  that  the  lot 
which  the  defendant  was  induced  to  pur- 
chase by  the  alleged  misrepresentations  of 
the  plaintiff's  agent,  was  not  worth,  at  the 
date  of  his  contract,  tvhat  he  agreed  to  give 
for  it,  but  avers  that  it  was  worthless  at 
the  time  the  plea  was  filed.  That  averment 
is  not  sufficient.  His  damages,  if  any,  are  to 
be  ascertained  and  fixed  as  of  the  date  of 
the  contract,  the  time  the  fraud  is  alleged  to 
have  been  committed,  and  not  as  of  the  date 
his  plea  was  filed." 

The  case  stated  Is  directly  in  point,  and  is 
conclusive  of  that  under  consideration. 

There  Is  one  objection,  however,  urged  by 
the  plaintiff  in  error,  which  should  not  be 
passed  over  without  some  comment  The 
plaintiff  demurred  to  the  defendant's  evi- 
dence. The  jury  found  a  verdict  upon  the 
issues  joined  in  favor  of  the  plaintiff  for  the 
entire  sum  demanded  by  him.  The  pleas  filed 
by  the  defendant  aver  that  he  had  suffered 
damage  by  reason  of  certain  representations 
which  had  Induced  him  to  enter  into  the 
contract,  but  the  jury  assesses  by  its  verdict 
no  damages  against  the  plaintiff,  nor  Is  there 
any  alternative  finding,  in  whole  or  in  part, 
in  favor  of  the  defendant.  It  would  seem 
that  in  such  a  case  the  proper  verdict  upon 
a  demurrer  to  the  evidence  would  have  been: 
"We,  the  jury,  upon  the  issues  joined,  find 
for  the  defendant  and  assess  his  damages'* 
at  a  stated  sum,  "subject  to  the  opinion  of 
the  court  upon  the  plaintiff's  demurrer  to  the 
evidence;  and  if,  upon  the  demurrer  to  the 
evidence,  the  law  be  with  the  plaintiff,  then 
we  find  for  the  plaintiff  the  issues  joined, 
and  assess  his  damages  at"  whatever  sum  the 
jury  ascertain  to  be  due.  We  mention  this, 
however,  merely  by  way  of  precaution,  lest 
our  silence  might  have  been  construed  into  an 
approval  of  the  mode  of  proceedings  here 
adopted. 

We  are  of  opinion  that  the  judgment  of 
the   circuit  court  should   be  reversed,   and 


this  court  will  proceed  to  enter  such  judg- 
ment as  the  circuit  court  should  have  ren- 
dered. 
Reversed. 

(M  Va.  480) 
HOFFMAN  T.  PLANTERS'  NAT.  BANK. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

20.  1901.) 

NEGOTIABLB  INSTRUMENTS— ALTERATION. 

Act  March  3,  1898.  S  124,  declares  that, 
where  a  negotiable  instrument  is  materially  al- 
tered without  the  assent  of  all  parties  liable, 
it  is  avoided,  except  as  againet  a  party  who 
has  himself  made  or  authorized  or  assented  to 
the  alteration  and  subsequent  indorsers.  Sec- 
tion 125  declares  an  alteration  which  changes 
the  relation  of  the  parties  or  alters  the  effect  of 
the  Instrument  to  be  a  material  alteration.  Sec- 
tion 1S4  declares  that,  where  a  note  is  drawn 
to  the  maker's  own  order,  It  is  not  complete  till 
Indorsed  by  him.  H.  signed  a  note  payable  to 
herself,  and,  without  indorsing  It,  gave  it  to 
W.  to  take  up  a  note  held  by  a  bank,  signed 
by  W.,  and  indorsed  by  H.  Held,  that  the  al- 
teration of  the  note  by  the  bank,  without 
knowledge  or  consent  of  H.,  by  striking  off  the 
name  of  H.  as  payee,  and  inserting  that  of  W., 
and  having  W.  indorse  it,  was  a  material  altera- 
tion, avoiding  the  note  as  to  H. 

Error  to  circuit  court  of  city  of  Richmond. 

Action  by  the  Planters'  National  Bank 
against  Nellie  L.  Hoffman.  Judgment  for 
plaintiff.    Defendant  brings  error.    Reversed. 

L.  O.  Wendenburg,  for  plaintiff  in  error. 
Smith,  Moncure  &  Gordon,  for  defendant  in 
error. 

CARDWELL,  J.  Some  time  prior  to  May 
9,  1898,  Mrs.  M.  F.  Woodruff  applied  to  de- 
fendant in  error,  the  Planters'  National  Bank 
of  Richmond,  Va.,  for  a  loan  of  $600,  and 
the  bank  refused  to  make  it  without  a  sure- 
ty or  indorser  on  the  note  to  be  given.  There- 
upon Mrs.  Woodruff  oSered  to  give  her  sis- 
ter-in-law, plaintiff  in  error,  as  surety  or  In- 
dorser, leaving  with  the  bank  the  name  of 
certain  parties  in  Baltimore  to  be  inquired 
of  as  to  her  financial  standing.  After  inquir- 
ing of  these  parties,  the  bank  agreed  to  ac- 
cept plaintiff  in  error  as  indorser,  and  there- 
upon, on  May  9, 1898,  it  loaned  to  Mrs.  Wood- 
ruff the  sum  of  $600,  less  the  discount  there- 
on, and  took  from  her  a  note  for  that  amount, 
dated  May  9,  1898,  payable  60  days  after  its 
date,  with  plaintiff  in  error  as  indorser. 
When  this  note  became  due,  July  8,  1898, 
Mrs.  Woodruff  went  to  the  bank,  and  offered 
to  pay  $50  as  a  curtail  of  the  original  note, 
and  to  give  a  renewal  note  for  the  balance, 
$550.  The  renewal  note  was  drawn  up  by 
one  of  the  clerks  of  the  bank  for  $550,  dated 
July  8,  1808,  and  payable  60  days  afler  its 
date  to  the  order  of  Mrs.  Nellie  L.  Hoffman 
(plaintiff  in  error),  and  the  place  for  the  mak- 
er, Mrs.  Woodruff,  to  sign  was  left  blank.  This 
blank  note  was  given  to  Mrs.  Woodruff  to  be 
signed  by  her  as  drawer,  and  carried  to  plain- 
tiff in  error  to  be  indorsed  by  her,  the  lattet 
then  being  at  Lakeside,  about  seven  miles 
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from  Richmond;  and  the  cashier  of  the  bank 
agreed  to  wait  on  Mrs.  Woodruff  until  she 
returned  with  the  note  indorsed  by  plaintiff 
in  error.  Mrs.  Woodruff  went  to  Lakeside, 
and  told  plaintiff  In  error  to  sign  the  note, 
and  this  she  did  without  reading  it,  but  sign- 
ed it  in  the  place  left  blank  for  the  drawer's 
signature,  and  did  not  Indorse  her  name  on 
it,  so  that,  when  the  note  left  plaintiff  in  er- 
ror's hands,  and  was  delivered  by  Mrs. 
Woodruff  to  the  bank  that  same  afternoon.  It 
was  an  incomplete  note,  drawn  by  plaintiff 
In  error  to  her  own  order,  but  not  Indorsed 
by  her.  When  the  note  was  delivered  to  the 
bank  in  this  incomplete  condition,  instead  of 
sending  it  back  to  have  plaintiff  in  error  cor- 
rect the  mistake  made  in  signing  the  note 
as  drawn  instead  of  as  indorser,  or  to  com- 
plete the  contract  evidenced  by  the  note  by 
indorsing  her  name  on  it,  a  clerk  in  the  bank 
altered  the  note  by  striking  out  plaintiff  in 
error's  name  as  payee  and  interlining  the 
name  of  M.  S.  Woodruff  as  payee,  and  there- 
upon Mrs.  Woodruff  indorsed  the  note,  and 
the  bank  accepted  it  in  renewal,  in  part,  of 
the  original  note,  and  delivered  the  original 
note  to  Mrs.  ^Woodruff.  When  this  note  of 
$550  became  due.  It  was  not  paid,  and  on 
March  13,  1S99,  the  bank  served  notice  on 
plaintiff  in  error  of  a  motion  to  be  made  by 
it  in  the  circuit  court  of  the  city  of  Richmond 
on  the  1st  day  of  April,  1889,  for  a  Judgment 
against  her  as  drawer  of  the  note,  with  in- 
terest thereon  from  the  6th  day  of  September, 
1890,  till  paid. 

Upon  a  trial  of  the  cause  on  the  general 
Issue  pleaded  by  plaintiff  In  error,  it  was 
disclosed  to  her  for  the  flrst  time,  by  the  in- 
troduction of  the  note  sued  on,  the  changes 
that  had  been  made  therein  after  it  left  her 
hands,  and  thereupon  the  court  was  asked  to 
instruct  the  Jury  as  follows: 

•*The  court  Instructs  the  Jury  that,  if  they 
believe  from  the  evidence  that  the  note  sued 
on  was  signed  by  the  defendant  payable  to 
the  order  of  herself,  but  was  not  indorsed 
by  her,  and  that  when  Mrs.  M.  P.  Woodruff 
carried  the  note  to  the  bank,  the  plaintiff  In 
this  case,  the  plaintiff,  through  one  of  its 
agents  and  clerks,  altered  said  note,  without 
the  knowledge  or  consent  of  the  defendant, 
by  striking  out  the  name  of  the  payee,  the 
said  defendant,  and  interlining  or  Inserting 
the  name  of  M.  S.  Woodruff,  as  payee,  and 
that  no  one  had  the  authority  to  make  this 
change  or  alteration,  then  they  must  find  for 
the  defendant" 

This  instruction  was  refused,  and  in  lieu 
thereof  the  Jury  were  told,  in  effect,  that 
there  was  no  evidence  in  the  case  to  show  a 
material  alteration  of  the  note,  and  there- 
fore they  should  find  for  the  plaintiff.  A  ver- 
dict and  a  Judgment  in  favor  of  the  bank 
against  plaintiff  in  error  for  the  amount  of 
the  note,  with  interest,  followed. 

The  circuit  court  erred  in  refusing  the  in- 
struction asked,  and  in  instructing  the  Jury 
that  there  was  no  evidence  in  the  case  to 


show  a  material  alteration  of  the  note  sued 
on. 

There  was  no  evidence  whatever  tending 
to  show  that  the  alteration  made  in  the  note 
was  with  the  knowledge  or  consent  of  the 
plaintiff  in  error,  or  that  she  in  any  way  rati- 
fied the  alteration  after  knowledge  of  it  was 
brought  home  to  her.  That  it  was  a  mate- 
rial alteration,  and  avoided  the  note  as  to 
plaintiff  hi  error,  is  clearly  settled,  we  think, 
by  statute. 

Section  124  of  the  act  to  revise,  arrange, 
and  consolidate  into  one  act  the  laws  relat- 
ing to  negotiable  Instruments,  approved 
March  3, 1898  (Acts  1897-08;  p.  910;  PoUard's 
Supp.  302),  provides: 

''Where  a  negotiable  instrument  Is  mate- 
rially altered  without  the  assent  of  all  par- 
ties liable  therein,  it  is  avoided  except  as 
against  a  party  who  has  himself  made  or 
authorized,  or  assented  to  the  alteration  and 
subsequent  endorsers." 

"But  when  an  instrument  has  been  mate- 
rially altered  and  is  in  the  hands  of  a  holder 
in  due  course  hot  a  party  to  the  alteration, 
he  may  enforce  payment  th^eof  according 
to  its  original  tenor." 

The  first  paragraph  of  the  section  applies 
with  all  its  force  to  this  case,  while  the  last 
has  no  application  to  it. 

Section  125  of  the  act  defines  what  con- 
stitutes a  material  alttf  ation  of  a  negotiable 
instrument  thus:  "Any  alteration  which 
changes  (1)  the  date,  (2)  the  sum  payable  ei- 
ther for  principal  or  interest,  (3)  the  time  or 
place  of  payment,  (4)  the  number  or  the  rela- 
tions of  the  parties,  (5)  the  medium  or  cur- 
rency in  which  it  Is  to  be  paid— or  which 
adds  a  place  of  payment  where  no  place  of 
payment  is  specified,  or  any  other  change  or 
addition  which  alters  the  effect  of  the  instru- 
ment in  any  respect,  is  a  material  altera- 
tion." 

Section  184,  p.  917,  of  the  act  (Pollard's 
Supp.  309),  defines  a  negotiable  promissory 
note  within  the  meaning  of  the  act,  and  de- 
clares that,  "Where  a  note  Is  drawn  to  the 
maker's  own  order  it  is  not  complete  until 
endorsed  by  him." 

These  provisions  of  the  statute  are  but 
declaratory  of  the  principle,  of  universal  ap- 
plication, that  a  material  alteration  of  a 
written  instrument  renders  It  void  as  to"  a 
party  who  has  himself  not  made  or  author- 
ized or  assented  to  the  alteration,  and  ap- 
plies, a  fortiori,  In  favor  of  Indorser.  Do- 
b>ns  V.  Rawley,  76  Va.  544;  Batchelder  v. 
White,  80  Va.  103;  Pars.  Bills  &  N.  561, 
562;    Daniel,  Neg.  Inst.  §  1387. 

In  Robinson  v.  Berryman,  22  Mo.  App. 
512,  the  opinion  says:  "Changing  the  note 
by  erasing  the  original  and  Inserting  a  dif- 
ferent payee  is  a  material  alteration.  This 
is  so  manifestly  true  that  it  needs  no  argu- 
ment to  sustain  the  assertion." 

It  is  true,  in  the  case  at  bar,  plaintiff  in 
error  says  that  she  signed  the  note  and 
handed  it  back  to  Mrs.  Woodruff  "to  take 
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up  the  other  note,"  but,  as  to  the  other  note 
she  was  only  an  hidorser,  as  the  bank  well 
knew,  and  does  not  deny.  Whether  plain- 
tiff in  error's  signing  the  note  as  drawer  and 
omitting  to  put  her  name  on  the  back  there- 
of as  indorser  was  accidental  or  not  does  not 
appear,  and  is  immateriaL  When  the  note 
was  offered  at  the  bank  that  afternoon,  it 
was  an  incomplete  instrument,  its  defects 
not  being  such  that  authority  to  complete 
the  instrument  was  to  be  implied  from  the 
nature  of  the  contract  or  from  custom,  and 
a  clerk  and  agent  of  the  bank  made  the 
alterations  needed  to  make  it  a  complete  in- 
strument, in  form  binding  plaintiff  in  error 
as  principal,  instead  of  indorser  or  surety; 
and  the  cashier  at  once  discounted  it,  and 
deliyered  the  original  note  to  Mrs.  Woodruff. 

When  a  party  puts  his  paper  in  circulation, 
he  inyites  the  public  to  receiye  it  of  any  one 
having  it  in  possession  with  apparent  title, 
and  he  is  estopped  to  urge  an  actual  defect 
in  that  which,  through  his  act,  ostensibly 
lias  none.  It  is  thje  duty  of  the  maker  of  a 
negotiable  note  to  guard  not  only  himself, 
but  the  public,  against  frauds  and  altera- 
tions by  refusing  to  sign  negotiable  paper 
made  on  such  a  form  as  to  admit  of  fraudu- 
lent practices  upon  them  with  ease,  and 
without  ready  detection.  The  inspection  of 
the  paper  itself  furnishes  the  only  criterion 
by  which  a  stranger  to  whom  it  is  offered 
can  test  its  character;  and,  when  the  inspec- 
tion reveals  nothing  to  arouse  the  suspicions 
of  a  prudent  man,  he  will  not  'he  permitted 
to  suffer  when  there  has  been  an  actual  alter- 
ation.   Daniel,  Neg.  Inst  i  1405. 

There  are  many  instances  in  which  a  note 
signed  by  a  party  and  delivered  to  another 
may  be  materially  altered,  and  still  be  bind- 
ing on  the  party  signing  it  in  the  hands  of 
an  innocent  holder  for  value.  This  is  upon 
the  well-settled  principles  already  stated,  but 
they  have  no  application  whatever  in  this 
case. 

Plaintiff  in  error  did  not,  by  careless  exe- 
cution of  the  instrument  in  question,  leave 
room  for  any  alteration  to  be  made,  either 
by  insertion  or  erasure,  without  defacing  it, 
or  exciting  the  suspicions  of  a  prudent,  care- 
ful man.  Even  if  the  cashier  of  the  bank 
had  no  knowledge  as  to  when  and  by  whom 
the  alterations  in  the  note  were  made,  they 
were  of  such  a  character  that  they  could  not 
have  escaped  his  attention.  He  well  knew 
that  to  take  the  note,  in  the  state  presented, 
in  renewal  of  the  original  note  upon  which 
plaintiff  in  error  was  surety,  changed  her 
relation  to  the  original  contract  from  that  of 
surety  to  that  of  principal  debtor,  and  it  be- 
hooved him  to  inquire  by  what  authority 
from  plaintiff  in  error  this  wits  done.  No 
such  inquiry  was  made,  but  the  altered  note 
was  discounted,  and  plaintiff  in  error  had  no 
knowledge  that  she  had  thereby  been  made 
principal  debtor  to  the  bank  until  Mrs.  Wood- 
ruff had  disposed  of  all  of  her  property  here 
and  left  the  st&te. 


The  contention  of  eomisel  that  the  delly- 
ery  of  the  incomplete  note  by  plaintiff  in  er- 
ror to  Mrs.  Woodruff  constituted  her  the 
agent  of  plaintiff  in  error  to  make  the  altera- 
tions necessary  to  give  effect  to  the  note  for 
the  purposes  for  which  it  was  intended  is 
without  merit.  If  it  had  been  the  purpose 
of  plaintiff  in  error  to  become  the  principal 
debtor  to  the  bank,  instead  of  indorser  for 
Mrs.  Woodruff,  no  reason  appears  why  she 
did  not  indorse  her  name  on  the  note.  As 
indorse  she  was  entitled  to  notice  of  the 
nonpayment  of  the  note  by  the  principal 
debtor,  and  might  have  protected  herself 
against  loss.  But  as  she  was,  without  her 
knowledge  or  assent,  in  the  position  of  prin- 
cipal debtor  to  the  bank,  she  was  not  given, 
and  was  not  entitled  in  law  to,  notice  of  the 
nonpayment  of  the  debt,  and,  having  no 
knowledge  of  the  failure  of  Mrs.  Woodruff 
to  pay  it  when  due,  an  opportunity  to  pro- 
tect herself  may  have  been  lost  to  her.  What 
more  material  alteration  as  to  plaintiff  in 
error's  relation  to  the  transactions  between 
Mrs.  Woodruff  and  the  bank  could  have  been 
made  in  this  note  than  was  made?  The 
statute  wisely  declares  that  -a  negotiable 
note  so  altered  is  void  as  to  all  parties  liable 
therein,  "except  as  against  a  party  who  has 
himself  made  or  authorized  or  assented  to 
the  alteration  and  subsequent  indorsers." 

This  case  does  not  come  within  the  excep- 
tion; nor  is  the  position  of  counsel  for  tJie 
bank  that,  because  the  note  was  incomplete 
when  the  alterations  in  it  were  made  the 
rule  prescribed  by  the  statute  does  not  ap- 
ply, tenable. 

There  are  other  questions  argued  by  coun- 
sel, but,  in  the  view  we  take  of  the  case.  It 
is  unnecessary  to  consider  them. 

The  Judgment  of  the  circuit  court  will  be 
reversed  and  annulled,  and  the  case  re- 
manded for  a  new  trial  in  accordance  with 
this  opinion. 

Heversed. 


KEITH,  P.,  absent 


(9»  Va.  4G0) 


VIRGINIA  BUILDING  &  LOAN  ASS'N  v. 

GLENN. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 

20,  1901.) 

TAXAOION—PURCHASB  FROM  COMMONWEALTH 
— N0TICE--RBX30RDS. 

1.  Code,  i  G66,  as  amended  by  Act  Feb.  11, 
1898  (Sess.  Acts  1897-98,  p.  343),  provides  that 
applications  to  purchase  real  estate  bought  in 
for  the  commonwealth  for  taxes  shall  be  served 
on  the  previous  owner,  and  also  on  trustees, 
mortgagees,  and  beneficiaries,  as  shown  by  the 
record  in  a  deed  of  trust  or  mortgage,  and  the 
terms  of  section  OGl,  as  to  the  deed  to  the  ap- 
plicant, shall  apply  **to  deeds  made  under  au- 
thority of  this  section.'*  HM,  that  section  661, 
applying  to  deeds  acquired  by  parties  purchas- 
ing directly  at  the  original  tax  sale,  ana  provid- 
ing that  such  deeds  may  be  defeated  only  by 
proof  that  the  taxes  were  not  properly  charge- 
able on  the  land  or  had  been  paid,  does  not  ap- 
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pl7  to  a  deed  obtained  ander  section  666,  where 
notice  was  not  given  the  trustee  or  beneficiary 
in  a  recorded  deed  of  trust. 

2.  An  applicant  to  purchase  real  estate 
bought  in  oy  the  commonwealth  for  taxes  is 
not  freed  from  the  duty  imposed  by  Code,  § 
666,  to  give  notice  to  a  trustee  and  beneficiary 
as  shown  by  the  record  of  a  deed  of  trust, 
though  the  deed  of  trust  is  not  properly  index- 
ed. 

Appeal  from  law  and  equity  court  of  Oity 
of  Richmond. 

Suit  by  the  Virginia  Building  &  Loan  Asso- 
ciatloD  against  Joseph  E.  Glenn.  Bill  dis- 
missed and  rehearing  denied,  and  plaintiff  aih 
peals.    Reversed. 

B.  T.  Crump,  for  appellant  W.  H.  Werth, 
for  appellee. 


CARDWELL,  J.  Mary  B.  BuflEin,  wife  of 
A.  R.  Buffin,  was  the  owner  of  a  certain  par- 
cel of  real  estate  in  the  city  of  Richmond, 
conveyed  to  her  from  T.  W.  Stagg  and  wife 
by  deed  of  August  1,  1894,  duly  recorded. 
In  December,  1805,  A.  R.  Buffin  and  Mary 
E.  Buffin,  his  wife,  conveyed  the  said  real 
estate  to  H.  A.  McCurdy,  in  trust  to  secure 
compliance  with  the  conditions  of  a  bond 
made  by  A  R.  Buffin  for  a  loan  to  him  from 
the  Virginia  Building  &  Loan  Association, 
which  deed  was  also  admitted  to  record  in 
the  clerk's  office  of  the  chancery  court  of 
the  city  of  Richmond  on  the  13th  day  of  De- 
cember, 1895.  The  property  had  been  for 
several  years  assessed  for  taxation  in  the 
name  pf  Mary  B.  Buffin,  and  she  failed  to 
pay  the  taxes  thereon  for  the  year  1895,  and, 
being  returned  delinquent,  it  was  in  due 
course  sold  for  the  taxes  of  that  year,  and 
bought  in  by  the  auditor  of  public  accounts. 
On  the  29th  day  of  May,  1899,  there  was 
filed  in  the  clerk's  office  of  the  hustings  court 
for  the  city  of  Richmond,  by  Joseph  B. 
Glenn,  an  application  to  purchase  this  prop- 
erty ftrom  the  commonwealth  under  section 
666  of  the  Code,  as  amended  by  an  act  ap- 
proved February  11,  1898  (Sess.  Acts  1897- 
96,  p.  343).  The  application  named  no  other 
parties  upon  whom  copies  of  it  should  be 
served  except  the  said  Mary  B.  Buffin.  Nei- 
ther McCurdy,  trustee,  nor  the  Virginia 
Building  &  Loan  Association  was  notified, 
or  had  any  knowledge,  that  the  taxes  on 
the  property  were  unpaid,  and  knew  nothing 
of  the  proceedings  to  acquire  title  thereto 
under  section  666,  until  a  statement  appeared 
in  one  of  the  newspapers  published  in  the 
city  of  Richmond  that  a  deed  had  been  re- 
corded from  the  clerk  of  the  hustings  court 
conveying  the  property  to  Glenn. 

In  December,  1899,  the  Virginia  Building 
A,  Loan  Association  filed  its  bill  in  the  law 
and  equity  court  against  A.  R.  Buffin  and 
Mary  E.,  his  wife,  for  the  purpose  of  en- 
forcing the  deed  of  trust  given  by  them  to 
McCurdy,  and  for  the  appointment  of  a  re- 
ceiver to  rent  out  the  property  during  the 
pendency  of  the  proceedings.    After  the  aih 


polntment  of  the  receiver,  Glenn  filed  his  pe- 
tition in  the  suit,  and  was  made  a  party  de- 
fendant thereto,  and  given  leave  to  make 
defense  to  the  bill;  whereupon  the  plaintiff 
filed  an  amended  bill,  making  its  case  on  the 
new  matter  set  out  in  the  petition  of  Glenn, 
and  praying  that  the  deed  for  the  property 
in  question  from  Christian,  clerk,  to  Glenn 
be  declared  of  no  effect,  as  to  the  plaintiff, 
upon  several  grounds,  but  more  especially 
because  the  plaintiff  had  no  notice  of  the  pro- 
ceedings by  which  the  deed  was  obtained 
by  Glenn.  Glenn  answered  the  amended  bill, 
and  the  cause  having  been  heard  upon  the 
pleadings,  exhibits  with  them,  the  admissions 
in  the  pleadings,  and  a  written  and  agreed 
state  of  facts,  a  decree  was  entered  on  the 
5th  of  April,  1900,  dismissing  the  plaintiff's 
bill;  whereupon,  at  the  same  term  of  the 
court,  the  plaintiff  filed  a  petition  for  a  re- 
hearing, which  was  denied  by  decree  of  May 
11,  1900.  and  from  these  two  decrees  an  ap- 
peal was  allowed  to  this  court 

Section  666  of  the  Code,  as  amended,  re- 
quires that  the  application  to  purchase  r^l 
estate  bought  by  the  auditor  for  delinquent 
taxes  due  the  commonwealth  shall  be  served, 
not  only  upon  the  previous  owner  of  the  real 
estate,  but  upon  the  trustees,  mortgagees, 
and  beneficiaries  as  shown  by  the  record  in 
any  deed  of  trust  or  mortgage  on  said  real 
estate  or  their  personal  representative,  pro- 
vided the  names  of  any  persons  may  be 
omitted  which  do  not  appear  of  record  in  the 
clerk's  office  of  the  county  or  corporation  in 
which  the  land  is  situated,  and,  if  It  be  situ- 
ated in  the  city  of  Richmond,  which  do  not 
appear  of  record  in  the  clerk's  office  of  the 
chancery  court  of  said  city,  etc.  Section  666 
further  provides  that  the  terms  of  section 
661,  as  to  the  deed  from  the  clerk  to  the  ap- 
plicant, shall  apply  "to  deeds  made  under 
authority  of  this  section.** 

Section  661,  as  it  stood  when  the  deed  in 
this  case  was  made  to  appellee,  provided 
that  when  the  purchaser  of  any  real  estate 
sold  under  the  preceding  sections  of  chapter 
28,  his  heirs  or  assigns,  had  obtained  a  deed 
therefor,  and  the  same  had  been  duly  ad- 
mitted to  record,  etc.,  the  right  or  title  to 
such  real  estate  should  stand  vested  in  the 
grantee  in  such  deed  as  it  was  vested  in  the 
party  assessed  with  the  taxes  or  levies  on  ac- 
count whereof  the  sale  was  made,  etc.,  sub- 
ject to  be  defeated  only  by  proof  that  the 
taxes  or  levies  for  which  said  real  estate 
was  sold  were  not  properly  chargeable  there- 
on, or  that  the  taxes  and  levies  properly 
chargeable  thereon  had  been  paid,  etc. 

As  amended  by  act  of  March  7,  1900  [Acts 
1899-1900,  p.  1234),  in  force  when  the  de« 
crees  complained  of  in  this  cause  were  made, 
section  6G1  provides  that  when  a  purchaser 
of  any  real  estate  sold  as  aforesaid  (i.  e., 
under  the  preceding  sections  of  chapter  28 
of  the  Code),  "or  sold  in  pursuance  of  section 
666,"  has  obtained  a  deed  therefor,  etc.,  the 
right  or  title  to  such  estate  shall  stand  vest- 
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ed  1x1  the  grantee,  etc.,  subject  to  be  defeat- 
ed only  by  proof  (1)  that  the  taxes  for  which 
said  real  estate  was  sold  were  not  properly 
chargeable  thereon;  or  (2)  that  the  taxes, 
etc.,  properly  chargeable  on  such  real  estate 
have  been  paid;  or  (3)  that  the  notice  of  the 
tax  sale,  where  made  to  a  person  other  than 
the  commonwealth,  or  notice  of  the  applica- 
tion to  purchase  in  case  the  sale  was  made 
under  section  666,  has  not  been  duly  given; 
or  (4)  that  the  payment  or  redemption  of  the 
real  estate  has  been  prevented  by  fraud,  etc. 

Appellee  has  made  no  claim  whatever  that 
he  gave  to  appellant,  or  to  McCurdy,  trustee, 
any  sort  of  notice  of  his  application  under 
which  the  deed  from  Christian,  clerk,  con- 
veying to  him  the  property  which  Is  the  sub- 
ject of  litigation  in  this  suit,  was  made,  and 
there  is  no  sort  of  question  raised  that  the 
deed  from  A.  R.  Buffin  and  Mary  B.,  his 
wife,  to  McCurdy,  trustee,  of  December  10, 
1885,  was  admitted  to  record  In  the  clerli*s 
office  of  the  chancery  court  of  the  city  of 
Richmond,  December  13,  1895,  and  that  it 
shows  upon  its  face  that  A.  R.  Buffin  and 
Mary  E.  Buffin  were  husband  and  wife,  and 
in  the  description  of  the  property  conveyed 
recites  that  It  is  the  property  of  Mary  E. 
Buffin,  conveyed  to  her  by  T.  W.  Stagg  and 
wife  by  their  deed  of  August  1,  1891,  re- 
corded in  the  clerk's  office  of  the  chancery 
court  of  the  city  of  Richmond,  D.  B.  152A, 
page  263.  But  appellee  strenuously  insists 
that  he  is  entitled  to  hold  the  property  un- 
der his  deed  from  Christian,  clerk,  because 
he  was  prevented  from  giving  the  required 
notice  (1)  by  reason  of  the  negligence  and 
carelessness  of  appellant  in  preparing  its 
trust  deed;  and  (2)  the  deed  of  trust  was 
only  Indexed  in  the  general  index  of  the 
clerk's  office  of  the  chancery  comrt  in  the 
name  of  A.  R.  Buffin  as  grantor,  and  not  in 
the  name  of  Mary  E.  Buffin,  his  wife,  the 
real  owner  of  the  property  conveyed- 

The  negligence  imputed  to  appellant  In  the 
preparation  of  its  deeds  of  trust  consists  only 
in  stating  the  conveyance  as  from  "A.  R. 
Buffin  and  Mary  B.  Buffin,  his  wife,"  In- 
stead of  from  "Mary  B.  Buffin  and  A.  R. 
Buffin,  her  husband." 

Appellee  further  contends  that  if  appellant 
is  not  estopped  from  setting  up  the  want  of 
notice  of  the  application  to  purchase  the 
property  in  question,  under  section  666  of 
the  Code,  he  is  fully  protected  in  his  right  to 
hold  the  property  under  his  deed  from  Chris- 
tian, clerk,  by  virtue  of  section  661  of  the 
Code,  as  it  stood  when  the  deed  was  made 
and  recorded.  In  other  words,  although  sec- 
tion 666  expressly  required  appellee,  before 
obtaining  his  deed  to  the  property,  to  serve 
a  copy  of  his  application  to  purchase  the 
name  from  the  commonwealth  upon  appel- 
lant and  its  trustee,  either  by  actual  serv- 
ice of  a  copy  of  the  application  or  by  publi- 
cation in  a  newspaper  under  certain  condi- 
tions, and  furthermore  provided  that  section 
661  should  only  apply  to  deeds  made  under 


authority  of  section  666,  L  e.  where  the  pro- 
visions of  that  section  had  been  complied 
with,  still  appellee  is  secure  in  his  right  to 
hold  the  property  under  his  deed  from  Chris- 
tian, cleric.  To  support  the  last  proposition, 
appellee  invokes  the  decision  of  this  court  in 
Thomas  v.  Jones,  94  Va.  756,  27  S.  E.  813, 
and  Coal  Co.  y.  Thomas,  97  Ya.  527,  34  S.  B. 
486. 

We  deem  it  wholly  unnecessary  to  consid- 
er the  question  whether  or  not  section  661, 
as  amended  by  the  act  of  March  7,  1900, 
applies  to  deeds  made  before  the  amend- 
ment was  adopted.    The  object  of  the  law 
before  and  since  that  amendment  was  to 
give  to  the  original  owner  an  opportunity  to 
redeem   his  property,   and  to  protect  inno- 
cent parties  who  had  property  rights  therein. 
The  legislature  recognized  that  a  creditor 
had  a  right  in  the  property  on  which  hiS  debt 
is  secured,  and  in  order  to  protect  that  right 
it  was  enacted  that  the  creditor  should  have 
notice  of  any  proceedings  to  take  away  the 
property  which  he  held  as  security.     Sec- 
tion 661  of  the  Code  applies  only  to  deeds  ac- 
quired by  parties  who  purchase  directly  at 
the  original  tax  sale,  and  section  666  is  the 
section   under   which  the  title  to  property 
bought  in  for  the  commonwealth  may   be 
acquired  by  an  applicant  to  purchase  the 
same,  and  which  provides  that  the  terms  of 
section  661  shall  apply  "to  deeds  made  un- 
der authority   of  this   section."    Clearly,   a 
deed  cannot  be  made  unaer  authority  of  sec- 
tion 666  unless  its  provisions  are  compiled 
with.     The  effect  of  a  deed  under  section 
661  is  to  cut  off  Inquiry  as  to  the  matters 
preceding  the  time  at  which  the  common- 
wealth acquired  her  rights  to  subject  the 
property  to  sale  for  taxes  due  thereon,  but, 
before  the  purchaser  under  section  666  can 
claim  the  benefit  of  the  terms  of  section  661, 
he  must  show  that  he  has  fulfilled  the  pro- 
visions of  section  666,  ana,  until  he  is  in  a 
position  to  do  this,  there  is  no  authority  for 
making  him  a  deed  for  the  property.    The 
legislature  would  not  have  done  so  useless 
a  thing  as  to  require  certain  steps  to  be 
taken  by  the  purchaser  entirely  independent 
of  the  steps  by  which  the  commonwealth 
acquired  her  title  to  property  bought  toit  the 
delinquent  taxes  due  thereon,  and  then  to 
allow  the  purchaser,  at  his  will,  to  refuse 
or  fall  to  comply  with  the  only  terms  upon 
which  he  has  the  right  to  purchase  from 
the  commonwealth.    In  no  view  of  this  stat- 
ute providing  how  title  to  lands  held  by  the 
commonwealth  for  delinquent  taxes  may  be 
acquired  by  a  purchaser  does  it  appear  that 
the  legislature  intended  that  the  purchaser 
should  be  protected  by  the  provisions  of  sec- 
tion 661,  If  he  had  not  acquired  his  deed  by 
compliance  with  the  provisions  of  section  666. 
On  the  contrary,  the  legislature  recognized 
that  a  deed  of  trust  creditor  or  mortgagee 
has  a  right  in  the  real  estate  upon  which  bis 
debt  is  secured,  which  cannot  be  taken  from 
him  without  notice  of  the  proceedings  b} 
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which  It  is  to  be  done,  and  giving  him  an 
opportunity  to  protect  bis  interests. 

It  was  never  Intended  by  the  lawmaking 
power  of  the  commonwealth  to  lay  down  a 
Hard  and  fast  rule  that  one  who  obtained  a 
deed  for  lands  owned  by  the  commonwealth 
for  delinquent  taxes  under  section  666  of  the 
Code  should  be  secure  in  his  title  to  the  land, 
although  he  had  obtained  his  deed  without 
complying  with  the  essential  requirements 
of  that  section.  If  such  an  interpretation 
be  given  the  statute,  then  a  party  having 
a  right  in  the  land  could  have  it  taken  from 
him  without  notice  of  the  proceedings  by 
which  it  is  done  and  without  an  opportunity 
to  be  heard.  It  is  entirely  reasonable  for 
the  legislature,  in  order  to  more  effectually 
collect  the  revenues  due  the  commonwealth 
for  taxes,  to  make  more  stable  titles  ac- 
quired under  tax  sales  by  providing  that  a 
title  acquired  by  compliance  with  the  provi- 
sions of  the  statute  under  which  the  deed  is 
made  is  "subject  to  be  defeated  only  by 
proof  that  the  taxes  or  levies  for  which 
said  real  estate  was  sold  were  not  properly 
chargeable  thereon,  or  that  the  taxes  and 
levies  properly  chargeable  thereon  have  been 
paid."  So  construed,  that  provision  of  the 
statute  (section  661)  has  been  upheld  by  this 
court  as  a  constitutional  and  a  valid  exer- 
cise of  legislative  power.  Thomas  v.  Jones, 
supra;  Coal  Co.  v.  Thomas,  supra.  But  it 
has  nowhere  been  held  that  this  statute  is 
to  be  so  construed  as  to  bring  within  Its 
protection  a  deed  obtained  without  compli- 
ance with  all  the  provisions  of  section  666, 
under  which  the  deed  was  made.  In  the 
case  at  bar  the  deed  was  made  confessedly 
without  compliance  with  the  provisions  of 
that  statute.  In  that  no  sort  of  notice  was- 
given  to  appellant  or  its  trustee  of  the  pro- 
ceedings upon  the  application  to  purchase 
the  iHToperty  resulting  in  the  deed  under 
which  appellee  claims.  So  to  construe  the 
statute  as  to  bring  appellee  within  the  pro- 
tection of  section  661  would  make  it  plainly 
a  violation  of  both  the  spirit  and  the  letter 
of  the  fourteenth  amendment  of  the  consti- 
tution of  the  United  States,  which  provides 
that  no  person  shall  be  deprived  of  his  prop- 
erty without  due  process  of  law,  1.  e.  with- 
out notice  of  the  proceedings  by  which  It  is 
done  and  an  opportunity  to  be  heard.  In 
this  case,  while  appellant  was  given  by  the 
statute  the  right  to  redeem  the  property  from 
the  sale  to  the  commonwealth,  it  imposed 
no  duty  upon  it,  as  upon  the  owner  of  the 
property,  of  paying  the  tax,  but  expressly 
provided  that  it  should  have  notice  of  the 
application  to  purchase  the  property  under 
section  666  of  the  Code,  and,  had  that  notice 
been  given,  appellee  would  have  been  enti- 
tled to  the  benefit  of  section  661,  and  with- 
out it  he  is  not. 

In  Thomas  v.  Jones,  supra,  the  bill  to  set 
aside  the  deed  was  filed  by  the  holder  of  a 
vendor's  Ilea,  the  previous  owner  of  the  prop- 
erty not  being  a  party  to  th^  suit,  and  as 


the  statute  was  when  the  deed  in  that  case 
was  made  it  was  not  required  that  notice  of 
the  application  to  purchase  the  lai^d  should 
be  served  on  a  creditor  whose  debt  was  se- 
cured thereon,  and  there  was  no  allegation 
in  the  bill  of  entire  lack  of  notice^  but  of  a 
defective  notice  of  the  application.  The  deed 
in  that  case  was  held  to  be  valid  and  within 
the  protection  of  section  661,  upon  the  ground 
that  no  valid  objection  had  been  shown  to 
the  deed  or  to  the  proceedings  which  led  up 
to  its  execution. 

In  Coal  Co.  v.  Thomas,  supra,  the  consti- 
tutionality of  section  661  of  the  Code  was 
upheld,  and  Thomas'  deed  declared  to  be 
within  the  protection  it  afforded,  but  stress 
was  laid  upon  the  fact  that  Thomas  had 
complied  vrith  all  the  provisions  of  section 
666.  The  opinion  by  Keith,  P.,  after  a  full 
discussion  of  the  undisputed  facts  and  the 
evidence  in  the  case,  says:  "So  that  Thom- 
as,  having  complied  with  all  the  require- 
ments of  section  666,  comes  within  the  pro- 
tection of  section  661." 

In  the  more  recent  case,  also,  styled  Thom- 
as V.  Jones,  98  Va.  323,  36  S.  E.  382,  Thomas 
had  procured  from  the  clerk  of  the  county 
court  of  Culpeper  and  had  recorded  a  deed 
for  Jones'  land,  which  had  been  bought  by 
the  commonwealth  for  delinquent  taxes,  and 
Jones  filed  his  bill  to  have  the  deed  an- 
nulled on  the  ground  that  Thomas  had  not 
complied  with  the  provisions  of  section  666 
of  the  Code,  etc.  Thomas  answered  the  bill, 
denying  all  of  its  material  averments,  and 
invoked  the  protection  of  section  661  of  the 
Code.  This  court  aftoned  the  decree  of  the 
circuit  court  annulling  the  deed  as  having 
been  procured  by  Thomas  under  such  circum- 
stances as  rendered  it  inequitable  for  him  to  ' 
avail  himself  of  it  The  opinion  says  that 
Thomas  could  not  be  permitted  to  rely  upon 
the  deed  executed  to  him  by  tl^e. clerk  to 
cure  any  defects  which  existed  In  the  course 
of  the  proceeding  under  which  he  claimed; 
that  the  burden  was  upon  him  to  show  a 
compliance  with  the  law,  and  the  undisputed 
facts  in  the  record  are  conclusive  against 
him,  whereby  he  is  deprived  of  the  advan- 
tage enjoyed  by  virtue  of  the  deed. 

It  is  true  that  In  that  case  Thomas  obtain- 
ed his  deed  under  circumstances  which 
amounted  to  a  fraud  upon  the  rights  of 
Jones,  though  the  fraud  was  not  Intended, 
whereby  a  case  was  made  for  equitable  re- 
lief, Independent  of  the  statute;  but  the  opin- 
ion clearly  upholds  the  principle  that,  not- 
withstanding the  provisions  of  section  661  of 
the  Code,  the  holder  of  a  deed  made  under 
authority  of  section  666  is  not  entitled  to  the 
benefits  of  section  661,  unless  all  the  provi- 
sions of  section  666  have  been  compiled  with. 
These  provisions  relate  to  the  steps  that  an 
applicant  to  purchase  under  that  section 
must  take  in  order  to  acquire  the  common- 
wealth's title  to  the  land.  After  he  has  taken 
these  steps,  and  not  until  then,  is  he  entitled 
to  a  deed  to  the  land.    When  he  has  in  fact 
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compiled  with  aU  the  proylslons  of  the  stat- 
Ujte,  and  gotten  rightly  his  deed,  he  comes 
within  th^  protection  of  section  661,  and  no 
question  can  be  raised  as  to  the  regularity 
of  the  proceedings  by  which  the  common- 
wealth acquired  title  to  the  land  conveyed  to 
him  by  his  deed,  except  as  therein  provided. 
But,  until  he  is  in  this  position,  neither  in 
morals  nor  under  the  law  is  he  entitled  to 
hold  the  property,  and  the  deed  he  holds  can- 
not be  said  to  have  been  obtained  under  the 
authority  of  section  666,  as  to  parties  having 
an  interest  in  the  land  conveyed  who  have 
not  had  the  notice  of  the  proceedings  in 
which  the  deed  w^  obtained  that  the  statute 
requires. 

That  the  deed  of  trust  of  appellant  in  this 
case  was  delivered  to  the  clerls.  and  duly  ad- 
mitted to  record  cannot  be  controverted,  and 
the  failure  of  the  clerk  to  properly  index  it 
does  not  affect  its  validity  as  notice  to  subse- 
quent purchasers  of  the  property.  As  was 
said  by  Staples,  J.,  in  Granite  Go.  v.  Clark, 
28  Grat  617:  '*If  the  clerk  fails  to  make  the 
index,  he  injures  those  who  desire  to  make 
the  search.  The  clerk's  duty,  therefore,  is 
to  the  searcher  and  to  the  public,  and  not  to 
the  holder  of  the  deed.  When  the  latter  has 
placed  his  deed  upon  the  record  book,  he  has 
done  all  the  law  requires  him  to  do.  Any  one 
who  will  take  the  trouble  can  examine  this 
record.  The  time  and  labor  expended  In 
making  this  examination  is  merely  a  ques- 
tion of  degree.  If  the  party  making  the 
search  is  content  with  looking  at  the  index, 
without  examining  the  record,  and  he  is 
thereby  misled,  his  remedy  is  against  the 
clerk,  whose  duty  it  Is  to  prepare  the  Index 
for  the  benefit  of  the  searcher,  and  not  the 
holder  of  the  deed.  These  views  are  not  only 
in  conformity  with  our  statute,  upon  a  fair 
and  reasonable  interpretation,  but  they  are 
Intrinsically  just  and  sensible  in  themselves." 

In  that  case  the  question  was  whether  or 
not  the  indexing  of  a  judgment  was  neces- 
sary to  give  it  effect  as  notice  to  purchasers 
of  property  upon  which  it  became  a  lien 
when  docketed,  but  the  opinion  says  that  the 
reasoning  applies  to  the  indexing  of  deeds 
and  judgments  alike.  When  that  case  arose 
there  was  no  statute  providing  that  a  judg- 
ment should  not  be  regarded  as  docketed  as 
to  any  defendant  in  whose  name  it  was  not 
iudexed,  but  subsequently  such  a  statute  was 
enacted,  and  is  now  section  3561  of  the  Code. 
No  such  provision  is  found  in  the  statute  re- 
lating to  the  recordation  of  deeds. 

In  Beverley  v.  Ellis,  1  Rand.  102,  it  was 
held  that  where  a  deed  is  duly  proved  or  ac- 
knowledged, and  ordered  to  be  recorded,  and 
left  with  the  clerk  for  that  purpose,  it  is  con- 
sidered as  recorded  from  that  time,  although 
it  may  never,  in  fact,  be  recorded,  but  Is 
lost  by  the  negligence  of  the  clerk  or  other 
accident;  that  a  deed,  under  such  circum- 
stances, will  be  preferred  to  a  subsequent 


deed,  which  has  been  duly  recorded,  although 
the  party  to  such  subsequent  deed  may  not 
have  notice  of  the  prior  deed. 

The  decision  in  that  case  has  been  often 
cited  by  this  court,  and  is  quoted  from  by 
Burks,  J.,  in  Davis  v.  Beazley,  75  Va.  401, 
who  aidds  that,  if  the  deed  is  duly  admitted 
to  record,  notice,  in  contemplation  of  law,  is 
thereby  given  as  effectually  as  if  it  had  been 
spread  on  the  deed  book,  and  the  certificate 
of  the  clerk,  written  on  the  deed,  that  it  has 
been  so  admitted  to  record,  is  evidence  of  the 
fact.  The  admission  to  record  is  in  law  no- 
tice of  the  deed  to  the  world.  For  this  pur- 
pose the  admission  to  record  Is  effectual, 
though  the  clerical  act  of  spreading  the  in- 
strument in  extenso  on  the  deed  book  be  nev- 
er performed. 

A  recorded  instrument  is  sufficient  to  op- 
erate as  constructive  notice  ^under  the  regis- 
try laws  if  the  property  be  so  described  or 
identified  that  a  subsequent  purchaser  or  in- 
cumbrancer would  have  the  means  of  ascer- 
taining with  accuracy  what  and  where  it 
was,  and  the  language  used  be  such  that.  If 
he  should  examine  the  Instrument  itself,  he 
would  obtain  thereby  actual  notice  of  all  the 
rights  which  were  intended  to  be  created  or 
conferred  by  It  Florance  v.  Morien,  96  Va. 
26,  34  S.  B.  880,  and  authorities  cited. 

The  statute  as  to  indexing  deeds,  now  sec- 
tion 3505  of  the  Ck>de,  is  substantially  the 
same  as  It  has  always  been.  While  the  Index 
is  in  fact  the  key  to  the  deed  books,  and  is 
depended  upon  by  all  examiners  of  title,  it 
is  not  essential  in  Virginia  to  due  registry. 
2  Va.  Law  Beg.  620. 

The  evidence  adduced  by  appellee  as  to 
the  reasons  why  the  trust  deed  in  this  case 
was  not  indexed  in  the  name  of  Mary  B. 
Buffin,  as  the  grantor.  Is  wholly  irrelevant. 
If  appellee  contented  himself  with  only  look- 
ing to  the  general  index  to  deeds  in  the 
clerk's  office  of  the  chancery  court,  and  not 
to  the  deed  itself,  for  information  as  to  who 
was  entitled  to'  notice  of  his  application  to 
purchase  the  property  upon  which  appel- 
lant's debt  Is  secured,  and  was  misled,  it  is 
his  own  fault  and  negligence,  and  not  that 
of  appellant  It  had  done  all  the  law  requir- 
ed when  Its  deed  was  left  with  the  clerk  for 
recordation  and  in  a  condition  to  be  recorded. 

We  are  therefore  of  opinion  that  the  de- 
crees appealed  from  are  erroneous,  and  they 
will  be  set  aside  and  annulled,  and  this  court 
will  enter  such  decree  as  the  lower  court 
should  have  entered,  setting  aside  the  deed 
from  Christian,  clerk,  to  appellee,  as  null  and 
void  as  to  the  appellant  upon  condition  that 
the  appellant  refund  to  appellee  all  taxes 
paid  by  the  latter  on  the  property,  with  in- 
terest thereon  from  the  date  or  dates  the 
same  were  paid,  and  the  cause  will  be  re- 
manded for  such  further  proceedings  as  may 
be  necessary  to  carry  into  effect  the  decree 
of  this  court    Beversed. 
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STATE  BANK  OF  VmOINIA  t.  DOMBCTnO 
BEWINO-MAQH.   00. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 

20,  1901.) 

CORPORATIONS— ASSIGNMENT  FOR  CfUBDlTORB 
—PRIORITY  OP  CLAIMS— NOVATION. 

1.  The  receiyei  of  an  insolvent  corporation 
agreed  with  a  bank  to  take  certain  notes  which 
the  bank  had  discounted  for  the  receiver,  and 
collected  them  himself,  replacing  such  notes 
with  receiver's  certificates,  and  stipulating  that 
the  money  collected  on  the  notes  should  be  ap- 
plied to  the  payment  of  the  receiver's  certin- 
cates.  Held,  that  the  acceptance  by  the  bank  of 
the  receiver's  certificates  was  not  a  novation, 
the  parties  not  intending  the  same. 

2.  A  receiver  of  an  insolvent  corporation,  em- 
powered by  orders  of  the  court  to  continue  the 
business,  and  to  discount  and  protect  such  com- 
mercial paper  as  might  come  into  his  hands, 
and  to  issue  receiver's  certificates  to  a  certain 
amount,  agreed  with  a  bank  to  take  In  trust 
for  collection  notes  to  the  amount  of  $6,614.34, 
which  the  bank  had  discounted  for  the  receiver, 
and  to  replace  the  same  with  receiver's  certifi- 
cates to  the  amount  of  $8,500.  All  money  col- 
lected on  the  notes  was  to  be  deposited  in  the 
bank  as  a  trust  fund  to  be  applied  on  the  pay- 
ment of  the  receiver's  certificates  so  deposited. 
Held  that,  the  receiver  having  power  to  mscount 
notes,  the  recdver's  certificates,  deposited  as 
collateral  to  protect  the  discounts  made  by  the 
bank,  to  the  extent  required  for  the  protection 
of  such  discounts,  becaine  the  absolute  proper- 
ty of  the  bank,  and,  to  uie  amount  of  the  dis- 
counts, were  entitled  to  priority  over  open  ac- 
counts for  goods  purchased  by  the  corporation. 

3.  The  certificates  to  the  amount  in  excess  of 
the  amount  necessary  to  protect  the  discounts, 
were  not  entitled  to  precedence  over  claims  of 
other  creditors  of  the  same  class. 

Appeal  from  chancery  court  of  Richmond. 

Proceedings  by  the  State  Bank  of  Vir- 
ginia against  the  Domestic  Sewing-Machlne 
Company  to  determine  the  priority  of  the 
claims  against  the  defendant,  an  insolvent 
corporation.  From  a  decree  sustaining  ez- 
ceptiona  to  the  commissioner's  report,  the 
complainant  appeals.    Reversed. 

Coke  &  Pickrell,  for  appellant  B.  T. 
Crump,  for  appellee. 


WHITTLB,  J,  This  is  an  appeal  from  a 
decree  of  the  chancery  court  of  the  city  of 
Richmond.  The  controversy  is  one  for  pri- 
ority of  claim  between  the  State  Bank  of 
Virginia  and  the  receiver  of  the  Domestic 
Manufacturing  Company,  creditors  of  the 
Domestic  Sewlng-Machine  Company. 

In  1S93  the  Domestic  Sewlng-Machine 
Company  became  insolvent,  and  executed  a 
deed  of  trust  or  assignment  conveying  all  its 
property  In  Its  agency  and  place  of  business 
in  the  city  of  Richmond  to  Henry  O.  Jones, 
trustee,  for  the  benefit  of  its  creditors. 

Thereupon  the  trustee  filed  a  bill  in  the 
chancery  court  to  administer  the  trust,  and 
in  that  cause  was  appointed  receiver,  and  au- 
thorized to  continue  the  business,  so  far  as, 
In  his  Judgment,  it  might  be  necessary  to 
speedily  dispose  of  the  assets  and  wind  up 
the  trust 

Subsequently  he  submitted  an  exhaustive 


I  report  of  his  transactions  to  the  court,  from 
which  it  appeared  that  it  was  the  opinion 
of  the  creditors  that  great  loss  and  damage 
would  result  if  the  affairs  of  the  company 
were  closed  at  once,  and  recommending  that 
the  business  be  temporarily  conducted  by  the 
receiver  until  a  permanent  organisation  or 
other  final  settlement  could  be  effected. 

The  receiver,  conforming  to  this  policy, 
and  with  the  consent  of  the  creditors,  adopt- 
ed the  necessary  measures  to  continue  the 
business.  He  suggested,  among  other  things, 
that  authority  be  conferred  upon  him  to 
have  discounted  from  time  to  time,  as  the 
necessities  of  the  receivership  required^  such 
negotiable  paper  then  in  his  hands,  or  which 
might  come  Into  his  hands,  as  he  should  con- 
sider it  expedient  to  discount,  and  to  ar- 
range for  its  proper  protection.  The  report 
and  all  acts  of  the  receiver  were  approved 
and  confirmed  by  the  court,  especially  his 
action  in  changing  the  management  from  a 
passive  to  an  active  receivership,  and  look- 
ing to  a  temporary  continuation  of  the  busi- 
ness. To  ^ectuate  the  new  policy,  the  re- 
ceiver was  empowered  to  discount  and  pro- 
tect such  commercial  paper  as  might  come 
Into  his  hands;  and  also  to  issue  recelver*s 
certificates,  not  to  exceed  $40,000,  payable  at 
the  State  Bank  of  Virginia.  These  certifi- 
cates were  declared  to  be  the  first  lien  upon 
all  the  sewing  machines  and  upon  all  other 
property  in  the  store  or  warehouse  of  the 
company,  or  which  the  receiver  might  have 
in  the  conduct  of  his  oflSice,  wheresoever  the 
same  might  be,  together  with  all  notes,  leas- 
es, open  accounts,  and  other  bills  receivable 
for  or  on  account  of  sewing  machines  there- 
tofore sold  by  him,  or  which  he  might  there- 
after sell.  The  lien,  however,  was  to  be  sub- 
ject and  subordinate  to  the  payment  of  rent, 
taxes,  and  the  expenses  of  conducting  the 
business,  Including  salaries,  wages,  costs, 
fees,  and  charges,  together  with  the  cost 
price  of  any  machines  or  other  goods  or  mer- 
chandise which  the  receiver  might  purchase. 

By  a  subsequent  decree,  Henry  C.  Jones 
was  discharged  from  the  receivership,  and  J. 
H.  Derbyshire  appointed  receiver  in  his  place 
and  stead,  who  was  clothed  with  all  the 
rights  and  privileges  and  subject  to  all  the 
liabilities  and  duties  conferred  or  imposed 
upon  the  former  by  previous  decrees  in  the 
cause. 

Afterwards,  the  business  having  been  at- 
tended with  considerable  loss,  the  cause  was 
referred  to  a  commissioner  In  chancery  to 
take  certain  accounts,  looking  to  a  final  set- 
tlement of  the  affairs  of  the  company.  The 
commissioner  reported  a  large  claim  In  fa- 
vor of  the  receiver  of  the  Domestic  Manu- 
facturing Company,  composed  of  open  ac- 
counts and  receiver's  certificates.  He  also 
reported  the  demand  of  the  State  Bank  of 
Virginia,  represented  by  notes  discounted  by 
it  for  Receiver  Derbyshire  and  receiver's  cer- 
tificates. The  commissioner  says  of  this  lat- 
ter claim:    'The  business  was  continued  by 
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Receiver  Derbyshire  under  these  decrees,  and 
on  the  lath  of  December,  1896,  the  State 
Banic  of  Virginia  held  certain  notes  which 
had  been  discounted  for  Receiver  Derbyshire 
of  the  face  value  of  $6,614.34.  •  •  •  The 
receiver  believed  that  he  could  collect  these 
notes  to  better  advantage  than  the  bank,  and 
wished  to  get  possession  of  them  for  that 
purpose.  With  this  object  in  view,  the  evi- 
dence shows  that  he  made  the  following 
agreement  with  the  bank:  'On  December  16, 
1896,  said  bank  discounted  17  receiver*s  cer- 
tificates, to  Wit,  Nos.  1  to  16,  inclusive,  and 
No.  41,  dated  December  15,  1896,  of  the  face 
value  of  $8,500,  and  payable  to  the  State 
Bank  of  Virginia,  on  April  26,  1897,  with  in- 
terest from  date.  Said  bank  thereupon  cred- 
ited the  account  of  said  receiver  by  $8,500, 
whereupon  the  receiver  on  the  same  day 
checked  on  said  account  for  the  sum  of  $6,- 
615.34,  and  received  the  discounted  notes 
mentioned  above,  amounting  to  that  sum,  up- 
on the  understanding  and  parol  agreement 
that  he  was  to  hold  said  notes  as  a  special 
trust  fund,  and  deposit  all  collections  made 
on  account  thereof  to  the  credit  of  J.  H.  Der- 
byshire, trustee,  in  said  bank,  to  be  applied 
to  the  payment  of  said  receiver's  certificates. 
Thereupon  the  notes  were  marked  "Paid'*  in 
the  home  discount  book  and  discount  ledger 
of  said  bank.' " 

It  appears  that  the  account  of  J.  H.  Der- 
byshire, trustee,  was  opened  with  the  bank 
December  19,  1896,  and  continued  through- 
out his  receivership.  From  the  trustee's  ac- 
count, the  receiver's  certificates  lield  by  the 
bank  were  reduced  from  $8,500  to  $6,000,  and 
on  July  23,  1897,  there  was  a  balance  to 
the  trustee's  account  of  $1,217.41.  It  further 
appears  that  while  Derbyshire  was  holding 
withdrawn  notes  amounting  to  $6,615.34,  and 
making  deposits  in  the  bank  to  the  trustee's 
account,  he  collected  five  notes  made  by  A. 
Kent,  belonging  to  the  trust  fund,  amounting 
In  the  aggregate  to  $2,531.64;  that  he  did  not 
deposit  these  collections  to  the  credit  of  the 
trustee's  account,  but  applied  them  to  current 
expenses  of  the  receivership.  He,  however, 
substituted  $4,396.28  of  other  notes  and  ac- 
counts held  by  him  as  receiver  in  the  place 
of  the  Kent  notes,  as  collateral  security  for 
discounts  of  negotiable  notes  and  receiver's 
certificates  dlscoiyited  at  the  bank. 

It  must  be  observed  that  to  the  extent  of 
$6,615.34  the  $8,500  of  receiver's  certificates 
held  by  the  bank  were  composed  of  notes 
previously  discounted  by  the  bank  for  the  re- 
ceiver. 

In  reporting  demands  against  the  assets 
of  the  company,  the  commissioner  allowed 
precedence  to  the  amount  due  the  bank  from 
the  receivership  for  discounts  of  notes  over 
the  open  accounts  due  the  receiver  of  the 
Domestic  Manufacturing  Company  for  the 
purchase  price  of  sewing  machines,  but  gave 
preference  to  the  latter  over  the  residue  of 
receiver's  certificates  held  by  the  former.  To 
this  finding  of  the  commissioner,  the  receiver 


of  the  Domestic  Manufacturing  Company  ex- 
cepted, and  insisted: 

(1)  That  the  commissioner  should  have 
found  and  reported  that  Becelver  Derbyshire 
had  no  authority  to  enter  into  the  agreement 
of  December  16,  1897,  with  the  bank. 

(2)  That  the  receiver  had  no  authority  to 
withdraw  any  funds  in  his  possession,  as  re- 
ceiver, from  the  disposition  directed  to  be 
made  by  the  court,  and  to  deposit  them  to  hia 
credit  as  trustee  in  the  bank. 

(3)  That  the  sum  of  $1,217.41,  so  deposited, 
belonged  to  the  general  funds  of  the  receiver- 
ship, and  should  not  have  been  applied  to  the 
payment  of  receiver's  certificates  owned  by 
the  bank. 

(4)  That  the  commissioner  ought  hot  to 
have  reported  that  the  bank  was  entitled  to 
have  the  proceeds  of  the  notes  and  accounts 
pledged  by  the  receiver  applied  to  receiver's 
certificates  held  by  it. 

(5)  That  all  receiver's  certificates  stood  up- 
on an  equal  footing,  and  the  bank,  having 
held  originally  $8,500  of  these  certificates, 
and  having  received  $2,500  out  of  the  funds 
of  the  receivership,  should  refund  and  pay 
back  to  the  receivership  that  amount,  and 
make  claim  for  its  $8,500  of  receiver's  certifi- 
cates, subject  to  all  prior  claims. 

(6)  That  the  commissioner  ought  not  to 
have  reported  that  the  bank  was  entitled  to 
be  paid  $2,797.82  for  notes  discounted  by  it, 
before  anything  should  be  paid  exceptant  on 
his  open  account,  but  should  have  given 
preference  to  the  entire  open  account  of  ex- 
ceptant, or,  at  most,  have  placed  their  de- 
mands on  the  same  footing. 

The  bank  excepted,  because  the  commis- 
sioner reported  the  balance  due  it  on  receiv- 
er's certificates,  not  based  on  discounted 
notes,  as  a  debt  of  the  fourth  class,  thereby 
postponing  it  to  the  open  accounts  of  the  re- 
ceiver of  the  Domestic  Manufacturing  Com- 
pany; its  contention  being  that,  as  to  said 
balance,  the  bank  was  entitled  to  priority 
over  the  other  debts  of  the  fourth  class  and 
of  said  open  accounts. 

The  decree  appealed  from  sustained  excep- 
tions 1  to  5,  inclusive,  and  overruled  excep- 
tion 6,  and  also  the  exception  of  the  bank; 
and  this  ruling  gives  rise  to  the  case  pre- 
sented on  appeal. 

In  his  memorandum  for  decree»  the  chan- 
cellor concedes  Receiver  Derbyshire's  author- 
ity to  discount  notes  which  came  into  his 
hands  in  the  course  of  business,  and  to  pro- 
tect them  at  maturity,  either  by  payment 
with  money  or  other  notes,  upon  default  of 
the  makers;  and  also  his  authority  to  pledge 
other  notes  as  collateral  security  for  such  dis- 
counted notes.  He  declares  that  "all  such 
discounted  notes  constitute  a  claim  of  the 
first  dignity  against  the  assets  of  the  receiv- 
erehlp,"  but  that  "the  receiver  had  no  au- 
thority to  pledge  the  notes,  nor  any  other 
part  of  the  assets  of  the  receivership  in  his 
hands,  as  collateral  security  for  the  payment 
of  receiver's  certificates;  nor  had  he  author 
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lly  to  pay  off  any  of  these  certificates  with 
the  proceeds  of  notes  -which  he  had  undertak* 
en  to  pledge  as  security  therefor,  nor  In  any 
other  manner.  So  far  as  the  bank's  claim 
Is  based  on  notes  discounted  for  the  receiver, 
it  has  precedence  oyer  the  open  accounts  of 
the  receiver  of  the  Domestic  Manufacturing 
Company,  of  course,  over  all  the  receiver's 
certificates,  and  the  bank  has  the  right  to 
hold  the  collaterals  as  security  for  the  pay- 
ment of  its  claim. 

"In  settling  the  account  between  the  bank 
and  the  receiver,  credit  the  bank  by  all  the 
sums  advanced  to  the  receiver  In  the  way  of 
discounts,  and  with  interest  thereon,  and 
charge  it  with  all  the  money  it  has  received 
ftom  the  receiver,  or  from  the  collaterals, 
in  repayment  of  such  advances.  All  the  re- 
ceiver's certificates  must  stand  on  the  same 
footing.  All  persons-  dealing  with  the  r&> 
ceiver  must  be  charged  with  full  knowledge 
of  the  proceedings  and  the  decrees  in  this 
cause,  so  far  as  they  confer  and  limit  his 
authority  and  powers. 

"Sustain  the  first  five  exceptions  to  the 
commissioner's  report,  and  overrule  the  sixth, 
and  overrule  the  exception  of  the  bank." 

This  ruling  is,  in  effect,  a  recognition  of 
the  authority  of  Receiver  Derbyshire  to  en- 
ter into  the  arrangement  made  between  him 
and  the  bank  in  relation  to  discounting  notes, 
"and  his  right  to  pledge  other  notes  as  col* 
lateral  security  for  such  discounted  notes,** 
which  is  precisely  the  view  taken  of  the 
transaction  by  the  commissioner.  Niever- 
theless,  the  practical  result  from  the  conclu- 
sion reached,  and  the  decree  sustaining  the 
five  exceptions  of  the  receiver  of  the  Domes- 
tic Manufacturing  Company  to  the  report, 
was  to  deprive  the  bank  of  the  very  prefer- 
ence to  which  it  had  been  decliured  entitled. 

"The  contracts  of  a  receiver,  made  with 
express  or  implied  authority,  cannot  be  an- 
nulled at  the  pleasure  of  the  court"  Beach, 
Kec.  S  329;  Vanderbilt  v.  Bailroad  Co.,  43 
N.  J.  Eq.  669, 12  Atl.  188. 

There  is  a  well-recognized  distinction  by 
the  authorities  betwe^i  passive  receivers, 
who  merely  preserve  the  property,  collect  the 
assets,  and  report  the  fund  to  the  court  for 
distribution,  and  active  receivers,  to  whom 
are  confided  the  management  of  going  con- 
cerns. The  powers  of  the  latter  are  necessa- 
rily very  much  broader  than  those  of  the 
former. 

It  Is  contended  for  the  appellee  that  the  ac- 
ceptance by  the  bank  of  receiver's  certifi- 
cates for  the  amount  of  its  demand  for  dis- 
counts was  a  novation  of  its  original  claim, 
and  an  extinguishment  of  any  priority  that 
may  have  attached  to  it.  Whether  a  new 
security  shall  be  taken  to  be  a  novation  or 
substitution  for,  and  an  extinguishment  of, 
a  prior  indebtedness,  is  a  matter  of  inten- 
tion: and  the  burden  rests  upon  him  who 
asserts  that  there  has  been  such  novation  to 
establish  it  The  rule  is  stated  thus  by  this 
court  in  the  recent  case  of  Trust  Co.  v.  Engle- 


by,  37  S.  B.  957:  "Whether  or  not  a  debt 
has  been  novated  Is  a  question  of  fact  and 
depends  entirely  upon  the  intention  of  the 
parties  to  the  particular  transaction  claimed 
to  be  a  novation.  In  the  absence  of  satis- 
factory proof  to  the  contrary,  the  presump- 
tion is  that  the  debt  has  not  been  extin- 
guished by  taking  the  new  evidence  of  in- 
debtedness. The  fact  that  the  word  'Paid' 
was  stamped  on  evidences  of  debt  surren- 
dered to  the  debtor  is  not  standing  alone,  a 
controlling  circumstance  to  show  satisfac- 
tion." It  is  apparent  that  neither  the  receiv- 
er nor  the  banl^  in  this  instance,  intended  a 
novation,  for,  after  delivery  of  the  receiv- 
er's certificates,  the  parties  continued  to  act 
on  the  basis  of  the  original  agreement,  using 
the  receiver's  certificates  merely  for  the  pur- 
pose of  evidencing  the  true  amount  due  from 
the  receiver  to  the  bank. 

Under  the  decrees  of  the  court  the  receiv- 
er  plainly  had  authority  to  discount  notes 
which  came  into  his  hands  in  the  course  of 
business  with  the  bank,  and  to  protect  them 
by  the  hypothecation  of  other  notes  and  se- 
curities as  collateral;  and,  when  he  did  so, 
such  collaterals,  to  the  extent  to'  which  it 
became  necessary  to  apply  them  to  the  pro- 
tection of  discounts,  ceased  to  be  assets  of 
the  receivership,  and  became  the  absolute 
property  of  the  bank.  Nor  was  their  true 
status  altered  or  affected  by  the  circumstance 
that  an  agreement  was  made  by  which,  for 
convenience,  the  collaterals  were  delivered 
to  Derbyshire  to  be  collected  by  him,  and 
the  avails  deposited  in  the  bank  to  his  credit 
as  trustee.  In  that  respect  he  viras  not  acting 
in  the  capacity  of  receiver,  but  the  effect  of 
the  arrangement  was  to  constitute  him  trus- 
tee or  agent  for  the  real  owner  of  the  col- 
laterals, the  bank.  And  if,  as  in  the  case  of 
the  Kent  notes,  he  applied  his  collections  to 
current  expenses  of  the  receivership,  good 
faith  required  that  he  should  make  restitu- 
tion to  the  bank  to  that  extent  out  of  other 
funds,  and  the  assets  of  the  receivership 
could  in  no  wise  be  diminished  or  affected 
by  the  transaction. 

The  collaterals  belonged  to  the  bank,  not 
to  the  receivership,  and  were  delivered  to 
Derbyshire,  as  the  agent  of  the  bank,  merely 
to  facilitate  their  collection,  stamped  and 
impressed  with  a  conceded  trust 

The  bank  never  parted  with  its  epditable 
ownership  or  possession  of  the  notes  or  their 
proceeds.  The  possession  of  Derbyshire,  in 
legal  contemplation,  was  its  possession;  and 
the  receiver,  having,  by  misappropriation  of 
the  proceeds,  gotten  the  benefit  of  the  mon^ 
that  belonged  to  the  bank,  should,  in  equity 
and  good  conscience,  be  required  to  reinstate 
the  trust  fund  owned  by  the  bank;  and  this 
may  be  done  without  the  slightest  prejudice 
to  any  other  interest 

"A  court  of  equity  will  follow  a  fund  di- 
verted from  the  owner  or  charged  with  a 
Hen  as  far  as  it  can  be  traced,  and  will  en- 
force the  true  owner's  rights  against  any 
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property  In  which  It  may  have  been  inrest- 
ed/'  Fitzgerald's  Bz^x  t.  Irby  (Va.)  87  a 
BL  777. 

It  Is  not  perceived  that  the  bank's  demand, 
in  excess  of  discounted  notes  protected  by 
collaterals,  evidenced  by  receiver's  certifi- 
cates, stands  on  a  different  footing  from,  or 
is  entitled  to  precedence  over,  claims  of  oth- 
er creditors  of  the  same  class.  The  excep- 
tion of  the  balik  to  the  commissioner's  re- 
port, denying  such  preference^  was  therefore 
properly  overruled. 

The  findings  of  the  commissioner  upon  the 
questions  involved  in  this  appeal  were^  In 
all  respects,  correct,  and  his  report  ought  to 
have  been  confirmed. 

The  chancery  court  erred  In  sustaining  the 
exceptions  of  the  receiver  of  the  Domestic 
Manufacturing  Company  to  the  report,  and 
for  that  error  the  decree  complained  of  must 
be  reversed,  and  the  cause  remanded  for 
further  proceedings  to  be  had  therein  in  con- 
formity with  this  opinioai 

Revised. 

OARDWBLL,  J.,  absent 


Va.  894) 
SOUTHERN  RT.  CO.  v.  WILCOX  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 

20,  1901.) 

CARRIERS  —  CONTRACT  OF  CARRIAGE  —  CON- 
STRUCTION —  VAUDITT  —  INTERSTATE  COM- 
MERCE—ACTION FOR  BREACH— PLBADINO— 
REJECTING  OF  PLEA— EVIDENCE— RES  GES- 
TiB— RES  INTER  ALIOS  ACTA— INSTRUCTIONS 
—  EVIDENCE  IN  SUPPORT  OF  —  APPEAL  — 
HARMLESS  ERROR. 

1.  Where  a  contract  of  shipment  does  not 
specify  the  time  the  goods  are  to  be  delivered 
to  the  carrier  for  shipment,  the  shipper  has  a 
reasonable  time. 

2.  An  allegation  in  the  declaration  that  the 
goods  were  delivered  according  to  the  agree- 
ment is  to  be  constmed  as  alleging  a  delivery 
within  a  reasonable  time. 

3.  An  alienation  in  the  declaration  in  an  ac- 
tion by  a  shipper  against  a  carrier  for  breach 
of  a  contract  of  shipment,  which  alleges  an  of- 
fer on  the  part  of  the  carrier  and  an  acceptance 
by  the  shipper,  is  an  allegation  of  an  acceptance 
before  the  offer  was  withdrawn. 

4.  When  an  interstate  railroad  is  sued  for  the 
breach  of  a  contract  to  carry  goods  at  a  reduced 
rate,  evidence  that  the  contract  Is  illegal  as  a 
violation  of  the  interstate  commerce  law  is 
admissible  under  the  general  iseae. 

5.  Error  in  rejecting  a  plea  tendered  by  de- 
fendant is  harmless  where  the  evidence  in  sup- 
port thereof  is  admitted  under  the  general  is- 
sue. 

6.  Correspondence  between  the  parties  to  a 
contract  after  its  execution  is  not  admissible  in 
an  action  thereon  as  a  part  of  the  res  gestae. 

7.  Evidence  of  contracts  by  a  shipper  for  the 
sale  of  goods  to  be  shipped  over  a  certain  rail- 
road, the  railroad  not  being  a  party  thereto, 
is  inadmissible  in  action  by  the  shipper  against 
the  railroad  for  the  breach  of  a  contract  to  car- 
ry the  goods  at  a  certain  rate,  though  such  con- 
tracts of  sale  are  based  on  the  reduced  freight 

rate. 

8.  Where  there  Is  evidence  of  certain  facts,  an 
Instruction  is  properly  based  thereon,  though 
such  evidence  la  insufficient  to  support  a  ver- 
dict 


9.  Where  a  contract  for  tiie  shipment  of 
goods  at  a  reduced  rate  reonires  delivery  to 
the  shipper  within  a  reasonable  time,  and  there 
is  considerable  delay  on  the  part  of  the  shipper, 
but  it  is  partially  caused  by  the  carrier  making 
overcharges,  and  by  an  increase  in  the  rate,  it 
is  not  error,  in  an  action  against  the  carrier 
for  a  breach  of  the  contract,  to  submit  the  is- 
sue whether  the  goods  were  delivered  to  the 
carrier  within  a  reasonable  time. 

10.  The  mere  promise  by  a  carrier  to  ship  cer- 
tain fright  at  a  certain  rate  does  not  consti- 
tute a  contract  on  which  an  action  can  be 
based,  unless  the  shipper  accepts  the  offer  by 
agreeing  to  ship  the  goods  at  such  rate. 

11.  Code,  §  3343.  authorising  the  proof  of  rec- 
ords kept  in  public  offices  by  certified  cops^  does 
not  prohibit  the  proof  of  the  schedule  of  rules 
on  file  with  the  interstate  conmierce  commission 
by  other  evidence. 

12.  The  illegality  of  a  contract  for  the  inter- 
state shipment  of  freight  at  a  less  rate  than 
specified  in  the  printed  schedules  of  rates, 
which  is  prohibited  by  the  interstate  commerce 
act,  prevents  the  recovery  by  the  shipper  for 
a  breach  thereof. 

13.  Where  a  contract  for  the  interstate  ship- 
ment of  freight  is  illegal  in  bein^  lower  than 
the  established  schedules,  as  prohibited  by  the 
interstate  commerce  act,  a  subsequent  lowering 
of  the  rate  to  that  specified  in  the  contract  does 
not  validate  the  contract,  and  render  the  carrier 
liable  for  a  breach  thereof,  on  a  future  increase 
In  the  rate,  and  its  refusal  to  carry  the  goods 
for  the  agreed  rate. 

Error  to  law  and  chancery  conrt  of  city  of 
Norfolk. 

Action  in  assumpsit  by  Frank  B.  Wilcox 
and  another  against  the  Sonthem  Railway 
Company.  From  a  judgment  in  favor  of 
plaintiffs,  defendant  brings  error.    Reversed. 

W.  L.  Williams,  for  plaintiff  In  error. 
Walke  &  Old,  for  defendants  in  error. 

BUCHANAN,  J.  Wilcox  and  De  Jamette, 
the  defendants  In  error,  brought  an  action  of 
assumpsit  to  recover  from  the  Sonthem  Rail- 
way Company,  the  plaintiff  in  error,  the 
difference  between  an  alleged  agreed  rate  of 
freight  and  that  actually  charged  and  col- 
lected by  the  railway  company  for  the  trans- 
portation of  certain  phosphate  rock  from 
Mt.  Pleasant,  in  the  state  of  Tennessee,  to 
Raleigh,  in  the  state  of  North  Carolina.  The 
case  has  been  twice  tried.  The  Judgment  en- 
tered upon  the  first  trial  was  reversed  by 
this  court  upon  a  former  writ  of  error  'Up- 
on the  ground  that  the  declaration  did  not 
aver  any  consideration  for  the  alleged  prom- 
ise of  the  railway  company  upon  which  the 
action  was  based,  and  the  cause  remanded, 
with  leave  to  the  plaintiffs  to  amend  their 
declaration.  Railway  Co.  v.  Willcox,  08  Va. 
222,  35  S.  B.  355. 

The  demurrer  to  the  declaration  as  amend- 
ed, and  to  each  count  thereof,  was  overruled. 
This  action  of  the  court  is  assigned  as  error. 

The  objection  made  to  the  first  second, 
and  fourth  counts  is  that  neither  avers  that 
the  phosphate  rock  was  furnished  by  the 
plaintiffs'  for  transportation  within  a  rea- 
sonable time  after  tne  alleged  contract  for 
shipment  was  made. 

The  first  and  fourth  counts  aver.  In  sub- 
stance, that  the  railway  company  offered  to 
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carry  the  rock  upon  certain  terms,  and  that 
the  plaintiffs  accepted  the  offer.  The  sec- 
ond count  avers  that  the  railway  company 
agreed  to  carry  the  rock  at  a  named  price, 
and  that  In  consideration  thereof  the  plain- 
tiffs bonnd  themselves  to  deliver  it  for  trans- 
portation. Each  of  the  three  counts  aver 
that  the  plaintiffs  did  furnish  the  rock  as 
they  had  agreed  to  do,  but  the  railway  com- 
pany charged  and  collected  a  greater  freight 
per  ton  for  carrying  It  than  the  contract 
prica  No  time  was  fixed  by  the  alleged 
contract  in  which  the  rock  was  to  be  de- 
livered for  shipment.  The  plaintiffs  had, 
therefore,  a  reasonable  time  within  which 
to  deliver  it,  and  the  averments  in  each  of 
the  counts  that  it  was  delivered  for  ship- 
ment as  they  had  agreed  to  furnish  it  must 
be  construed  as  averring  that  it  was  furnish- 
ed within  a  reasonable  time  after  making 
the  contract  The  trial  court  so  construed 
the  counts,  as  is  clear  from  the  InstructlonB 
given  for  the  plaintiffs,  and  properly  held 
them  sufficient. 

The  objection  made  to  the  third  count  is 
that,  while  it  avers  an  offer  on  the  part  of 
the  railway  company  to  transport  the  rock 
ui>on  the  terms  named,  and  an  acceptance 
of  the  offer  on  the  part  of  the  plaintiffs,  It 
fails  to  aver  that  it  was  accepted  before  it 
was  withdrawn.  The  averment  that  the  of- 
fer was  accepted  necessarily  implies  that  It 
had  not  been  withdrawn,  for  there  could  be 
no  acceptance  of  an  offer  that  had  been  with- 
drawn. 

9 

The  demurrer  to  the  declaration,  and  to 
each  count  thereof,  was  properly  overruled. 

The  rejection  of  two  special  pleas  offered 
by  the  railway  company,  in  which  it  was 
averred  that  the  agreement  sued  on  was 
in  violation  of  the  act  of  congress  commonly 
known  as  the  "Interstate  Commerce  Act," 
and  was,  therefore,  illegal  and  void,  is  as- 
signed as  error. 

The  defense  that  the  contract  was  Ille- 
gal was  clearly  admissible  under  the  gen- 
eral issue  which  had  been  pleaded.  4  Minor, 
Inst.  773;  6  Rob.  Prac.  255;  Insurance  Co. 
V.  Buck,  88  Va.  517,  13  S.  B.  973. 

But,  if  it  had  not  been,  the  railway  com- 
pany was  not  injured  by  the  rejection  of  the 
special  pleas,  as  it  was  permitted  to  Intro- 
duce its  evidence  upon  that  question  under 
the  general  issue. 

The  admission  In  evidence  of  certain  let- 
ters written  by  the  plaintiffs  to  the  defend- 
ant's general  agent  at  Norfolk,  Va.,  dated, 
respectively,  January  29,  February  28,  and 
April  25,  1806,  is  assigned  as  error. 

The  letter  of  January  29th  states  that  from 
the  tenor  of  the  letters  the  plaintiffs  were 
receiving  from  Raleigh  they  Were  very  much 
afraid  that,  unless  the  freight  matter  from 
Mt.  Pleasant  to  Raleigh  was  adjusted  satis- 
factorily very  soon,  much  trouble  would  re- 
sult; that  they  did  not  like  the  tone  of  the 
last  two  communications  they  had  received 
from  the  people  to  whom  they  had  sold  the 
39  S.E.— 10 


phosphate  rock  on  that  subject,  and  urged 
the  railway  company  to  settle  the  question 
without  further  delay.  It  further  states  that 
they  inclosed  a  letter  which  showed  that  the 
rate  of  freight  from  Mt.  Pleasant  to  Nor- 
folk was  still  $3.30  per  gross  ton;  that  be- 
ing the  figure  named  therein  about  the  time 
freight  to  Raleigh  was  given  them.  The  let- 
ter of  February  23d  noted  the  reception  of 
the  agent's  letters  of  the  2d  and  5th  of  that 
month,  expressed  surprise  at  the  conclusion 
of  the  general  freight  agent  of  the  railway 
company  as  stated  in  those  letters,  and  the 
hope  that  upon  a  reconsideration  of  the  mat- 
ter he  would  take  a  different  view  of  the 
question.  The  letter  then  gives  a  history  of 
the  matter  In  controversy  from  the  plain- 
tiffs* standpoint  from  the  time  of  their  ap- 
plication for  special  rates  in  the  winter  of 
1897  down  to  the  date  of  the  letter,  and  in- 
sisted that  the  railway  company  ought  to 
transport  the  whole  3,000  tons  of  phosphate 
rock  at  the  alleged  contract  price.  The  let- 
ter of  April  23d  states  that  there  are  inclosed 
certain  letters,  as  requested  by  the  defend- 
ant's agent,  mentioning  briefly  the  contents 
of  each,  all  of  which  refer  to  tbe  freight 
rate  to  Norfolk.  The  letter  discusses  the 
justice  and  propriety  of  giving  a  lower  rate 
to  Norfolk  than  to  Raleigh  when  shipments 
made  over  the  railway  company's  road  must 
pass  the  last-named  point  to  reach  Norfolk. 

These  letters  were  all  written  long  after 
the  contract  in  question  is  alleged  to  have 
been  made  and  broken.  They  are  no  part 
of  the  res  gestse.  They  are,  for  the  most 
part,  mere  statements  of  the  plaintiffs'  view 
of  the  differences  between  the  parties  and 
the  expression  of  plaintiffs'  desire  to  have 
them  adjusted.  The  fact  that  a  lower  rate 
may  have  been  charged  by  the  railway  com- 
pany upon  shipments  of  phosphate  rock  to 
Norfolk  than  was  charged  to  Raleigh  could 
not  have  any  bearing  upon  the  issues  in  this 
case,  as  the  plaintiffs'  demand  was  based 
not  upon  an  unreasonable  or  excessive 
charge,  but  upcm  a  violation  of  their  contract 
rights. 

These  letters  ought  not  to  have  been  ad- 
mitted in  evidence. 

Neither  were  the  contracts  referred  to  In 
bills  of  exceptions  numbered  12,  13,  and  17 
proi>er  testimony.  They  were  contracts  to 
which  the  railway  company  was  not  a  party, 
and  of  which  it  had  no  knowledge  until 
after  they  were  made.  It  may  be  that  the 
plaintiffs,  in  making  their  contracts  for  the 
sale  of  phosphate  rock,  fixed  their  prices 
with  reference  to  the  rate  of  freight  quoted 
to  them  by  the  railway  company;  but  tBat 
fact  does  not  tend  to  show  that  they  had  ac- 
cepted the  railway  company's  offer,  and 
bound  themselves  to  furnish  the  rock  for 
shipment  If  they  accepted  the  railway  com- 
pany's offer,  and  bound  themselves  to  fur- 
nish the  rock  for  shipment,  it  Is  wholly  im- 
material to  whom  they  sold  the  rock,  or 
whether  they  sold  it  at  all.    Their  making 
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contractfl  for  the  sale  of  the  rock,  to  which 
the  railway  company  was  not  a  party,  and 
of  which  it  had  no  knowledge  until  after  the 
contracts  were  made,  would  no  more  tend 
to  show  that  they  had  accepted  the  offer 
than  their  not  making  contracts  for  its  sale 
would  tend  to  show  that  they  had  not  ac- 
cepted it 

Instructions  numbered  1  and  2  are  objected 
to  upon  the  ground  that  there  was  no  suffi- 
cient evidence  upon  which  to  base  them. 

These  instructions  in  effect  told  the  Jury 
that,  if  they  believed  that  the  railway  .com- 
pany had  offered  to  transport  the  phosphate 
rock  at  the  price  named,  and  that  the  plain- 
tiffs had  accepted  the  offer  before  a  with- 
drawal of  the  same,  then  su<^h  acceptance 
constituted  a  contract;  and,  if  they  further 
believed  from  the  evidence  that  the  plain- 
tiffs furnished  the  rock  for  shipment  within 
a  reasonable  time  under  all  the  facts  and 
circumstances  of  the  case,  then  the  defend- 
ant was  bound  to  transport  the  rock  at  the 
agreed  rate.  There  was  evidence  tending  to 
prove  the  facts  upon  which  these  instructions 
were  based.  Whether  it  was  sufficient  or 
not  to  support  a  verdict  could  not,  under  our 
practice,  be  passed  upon  by  the  court  when 
instructing  the  jury.  Where  a  defendant  is 
of  opinion  that  the  plaintiff  has  failed  to 
prove  his  case,  he  can  demur  to  the  evi- 
dence, and  generally  have  the  court  pass 
upon  its  sufficiency;  or  he  can  wait  until  the 
jury  have  found  their  verdict,  and,  if  it  be 
against  him,  have  the  court  pass  upon  Its 
sufficiency  upon  a  motion  to  set  it  aside. 
But,  if  the  case  goes  to  the  jury,  and  there 
is  any  evidence  tending  to  prove  a  fact,  it 
is  proper  for  the  court  to  give  an  Instruction 
applicable  to  it  if  requested  to  do  so,  even 
though  it  is  so  slight  as  to  be  insufficient  to 
support  a  verdict  founded  upon  it  Jones  y. 
Morris,  97  Va.  43,  49,  33  S.  B.  377,  and  cases 
cited. 

The  objection  to  the  oth^  instruction, 
numbered  3,  given  for  the  plaintiffs,  is  that 
the  question  of  whether  the  phosphate  rock 
had  been  delivered  for  shipment  within  a  rea- 
sonable time  after  the  making  of  the  alleged 
contract  was  a  question  for  the  court  and 
ought  not  to  have  been  submitted  to  the  jury, 
as  was  done  by  the  instruction.  There  was 
considerable  delay  on  the  part  of  the  plain- 
tiffs in  delivering  the  rock  for  transportation; 
but  for  this  delay,  If  there  was  a  valid  con- 
tract for  its  shipment  the  defendant  was,  to 
some  extent  responsible.  It  made  over- 
charges on  the  earlier  shipments,  in  adjust- 
ing which  there  was  delay.  Soon  afterwards 
the  connecting  carrier  objecting  to  a  continu- 
ation of  the  contract  rate  of  freight  the  rate 
was  changed.  All  these  things  had  more  or 
less  effect  upon  the  delivery  of  the  rock  for 
shipment,  and  the  question  whether  it  was 
delivered  within  a  reasonable  time  was  prop- 
erly left  to  the  jury  to  be  determined  by  them 
under  the  facts  and  circumstances  in  evi- 
dence 


From  what  has  been  said  in  reference  to 
the  last-named  instruction,  it  follows  that 
the  court  rightly  refused  to  give  the  railway 
company's  instruction  numbered  1«  which 
was  in  conflict  with  it 

The  railway  company's  instructions  num- 
bered 2  and  8,  which  the  Court  refused  to 
give,  told  the  jury,  in  effect  that  unless  they 
believed  from  the  evidence  that  the  plaintiffs 
had  promised  or  agreed  to  furnish  about 
3,000  tons  of  phosphate  rock  to  be  carried 
by  the  railway  company  at  the  freight  rate 
named  in  its  offer,  the  plaintiffs  were  not  en- 
titled to  recover,  and  they  must  find  for  the 
defendant. 

There  was  no  consideration  tar  the  prom- 
ise of  the  railway  company  to  transport  the 
rock  unless  there  was  a  promise  on  the  part 
of  the  plaintiffs  which  bound  them  to  furnish 
the  rock  for  shipment  The  fact  that  the 
plaintiffs  made  a  contract  with  a  third  party 
for  the  sale  and  delivery  of  the  rock  based 
upon  the  rate  of  freight  named  by  the  defend- 
ant cannot  affect  the  question.  If  the  plain- 
tiffs accepted  and  bound  themselves  to  fur- 
nish the  rock  for  shipment  they  were  enti- 
tled to  have  it  shipped  at  that  rate,  if  the 
contract  was  in  other  respects  valid.  If  they 
did  not  accept  the  offer,  and  were  not  bound 
to  furnish  it  for  shipment  they  had  no  right 
to  have  it  shipped  at  the  rate  named,  if  the 
regular  rate  was  different  although  they 
may  have  made  contracts  with  third  parties 
upon  the  basis  of  the  named  rate.  The  mu- 
tual obligations  of  the  parties,  the  one  to 
transport  and  the  other  to  furnish  for  trans- 
portation, would  have  been  a  sufficient  con- 
sideration for  the  promise  of  each;  but  if 
the  plaintiffs  did  not  accept  the  offer  of  the 
railway  company,  and  were  not  bound  to 
furnish  the  rock  for  shipment  the  railway 
company's  offer  or  promise  was  a  mere  nude 
pact  the  breach  of  which  would  furnish  no 
ground  of  action  (Railway  Go.  v.  WiUcoz, 
supra;  Railway  Go.  v.  Dane,  43  N.  Y.  2^0), 
and  the  jury  should  have  been  so  Instructed. 

The  refusal  of  the  court  to  give  instruc- 
tions numbered  4  and  5  asked  for  by  the  rail- 
way company  is  also  assigned  as  error. 

.These  instructions  were  intended  to  raise 
the  question  of  the  legality  of  the  contract 
sued  on.  One  of  the  objections  made  to  them 
is  that  there  was  no  proper  evidence  before 
the  jury  upon  which  to  base  them.  In  this 
contention  the  plaintiffs  are  clearly  in  error. 
Witnesses  testified  as  to  the  established 
freight  rate  in  force  at  the  time  the  contract 
was  alleged  to  have  been  made,  and  copies 
of  the  freight  schedules  on  file  in  the  office  of 
the  Interstate  commerce  commission  were 
introduced,  all  of  which  tended  to  prove  that 
the  established  rate  was  higher  than  the  al- 
leged contract  rate.  It  Is  true  that  these 
copies  were  not  attested  in  the  manner  pro- 
vided by  section  3343  of  the  Code,  but  a  wit- 
ness was  introduced  who  testified  that  he  had 
compared  them  with,  and  that  they  were 
exact  copies  of,  the  originals  on  file  in  the 
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office  of  tlie  iBteratate  commerce  commis- 
sion. The  railway  company  had  the  right  to 
prove  the  freight  rate  on  file  in  the  office  of 
the  interstate  commerce  commission  by  in- 
troducing in  evidence  examined  copies.  That 
Is  one  of  the  usual  methods  of  proving  rec- 
ords. The  method  provided  by  section  8343 
of  the  Code  is  merely  cumulative.  The  en- 
actment of  such  statutes  rendering  admissi- 
ble a  convenient  species  of  evidence  does 
not  thereby  deprive  parties  of  the  right  to  re- 
sort to  any  other  mode  of  proof  allowable 
at  common  law,  unless  in  the  enactment  of 
the  statute  it  is  clearly  indicated  (as  it  Is  not 
in  this  case)  that  it  was  the  intention  of  the 
legislature  to  abrogate  the  old  rule.  2  TayL 
Ev.  SS  1546, 1547;  1  Qreenl.  Bv.  SS  505-508. 

The  plaintiffs'  shipments  were  interstate 
freight,  and  must  be  governed  by  the  inter* 
state  commerce  act  That  statute  prohib- 
its an  interstate  carrier  from  contracting  for 
or  collecting  a  less  rate  of  freight  on  inter- 
state shipments  than  that  specified  in  the 
schedules  of  rates  in  force  at  the  time,  and 
which  are  required  to  be  printed,  and  kept 
at  all  stations  for  the  inspection  and  use  of 
the  public.  The  evidence,  as  before  stated, 
tended  to  show  that  the  alleged  contract  was 
in  violation  of  that  act.  If  it  was,  there 
could  be  no  recovery  upon  it  The  general 
rule  of  law  being  that  a  contract  made  in  vio- 
lation of  law  is  void,  and  that  when  a  plain- 
tiff cannot  establish  his  cause  of  action  with- 
out relying  upon  an  illegal  contract  he  can- 
not recover.  Gamp  v.  Bruce,  96  Va.  521,  31 
S.  E.  901,  43  li.  R.  A.  146;  Hancock  v.  Rail- 
road Co.,  145  U.  S.  416,  12  Sup.  Gt.  969,  36 
L.  Ed.  755;  5  Rob.  Prac  409,  etc.  There  is 
no  reason  why  contracts  in  violation  of  the 
interstate  commerce  act  should  not  be  gov- 
erned by  the  general  rule,  and  the  courts 
which  have  passed  upon  this  question  have 
generally  so  held.  See  Railway  Go.  v.  Bun- 
dick  (Ga.)  21  S.  E.  995;  Railway  Go.  v.  Har- 
rison (Ala.)  24  South.  552;  Railway  Go.  v. 
Hnbbell  (Kan.)  38  Pac.  266;  Railway  Go.  v. 
Clements  (Tex.  Giv.  App.)  49  S.  W.  913; 
Wight  V.  U.  S.,  16f  U.  S.  513,  17  Sup.  Gt  822, 
42  L.  Ed.  258. 

It  is  insisted  that,  although  the  contract  in 
question  may  have  been,  at  the  time  it  was 
made,  in  violation  of  the  interstate  commerce 
act,  yet  that  the  railway  company  and  con- 
necting carriers  subsequently  lowered  their 
rate  in  the  manner  provided  by  the  inter- 
state commerce  act  so  as  to  conform  to  the 
contract  rate,  and  carried  a  portion  of  the 
phosphate  rock  at  the  lower  rate,  thus  mak- 
ing valid  the  contract  rate;  but  afterwards 
restored  the  rate  to  what  it  was  when  the 
contract  was  made,  and  charged  and  collec- 
ted the  restored  rate  on  all  subsequent  ship- 
ments, in  violation  of  the  plaintiffs'  rights. 
The  evidence  tends  to  show  that  the  railway 
company,  after  it  learned  that  the  plaintiffs 
had  made  a  contract  for  the  sale  of  the  phos- 
phate rock  upon  the  faith  of  the  rate  quoted 
to  them  by  mistake,  did  induce  the  connect- 


ing carriers  to  lower  the  rate  so  as  to  con- 
form to  the  contract  rate,  and  kept  that  rate 
in  force  from  July  22,  1897,  until  the  16th  of 
the  following  November,  when  the  rate  was 
advanced  or  restored  to  what  it  was  when  the 
alleged  contract  was  made.  The  fact  that 
the  railway  company  and  connecting  car- 
riers lowered  their  rate  after  the  alleged  con- 
tract was  made,  and  transported  a  part  of 
the  phosphate  rock  at  the  lowered  rate,  did 
not  make  the  contract  sued  on  valid  and 
binding  on  the  railway  company  if  it  was 
invalid  in  its  inception.  The  railway  com- 
pany was  under  no  legal  obligation  to  lower 
the  rate,  and,  if  it  and  the  connecting  car- 
riers lowered  it  when  they  were  imder  no 
legal  obligation  to  do  so,  they  clearly  had  the 
right  to  advance  it  to  the  old  rate  (if  that 
rate  was  reasonable,  and  that  is  not  ques- 
tioned in  this  case)  in  accordance  with  the 
provisions  of  the  interstate  commerce  act 
There  being  no  legal  duty  upon  them  to  low- 
er the  rat^  they  violated  no  right  of  the 
plaintiffs  in  restoring  it 

The  plaintiffs'  right  to  recover  depends 
upon  the  validity  of  their  alleged  contract 
If  that  was  made  in  violation  of  the  inte- 
state commerce  act  they  cannot  recover,  and 
the  jury  ought  to  have  been  so  instructed. 

It  will  be  unnecessary,  if  not  improper, 
to  consider  the  remaining  assignment  of  er- 
ror, viz.  that  the  verdict  was  contrary  to  the 
evidence,  as  the  judgment  of  the  court  will 
have  to  be  reversed  for  the  errors  above  men- 
tioned, and  the  cause  remanded  for  a  new 
trial,  in  which  the  evidence  may  be  different. 

The  Judgment  of  the  court  of  law  and 
chancery  must  be  reversed,  the  verdict  set 
aside,  and  the  cause  remanded  for  a  new 
trial  to  be  had  not  in  conflict  with  the  views 
expressed  in  this  opinion* 

Reversed* 

KEITH,  P.,  absent 


(99  Va.  440) 

WATKINS  T.  YBNABLB. 

(Supreme  Goart  of  Appeals  of  Virginia.    June 

20.  1901.) 

QUO  WARRANTO-JURISDICTION— WRIT  OF  ER- 
ROR-CLERKS OP  COURT. 

1.  Hie  supreme  court  having,  under  Oonst 
art.  6,  i  2,  no  original  jurisdiction  in  quo  war- 
ranto cases,  and  under  Code,  §  3024,  the  writ 
being  the  first  notice  the  defendant  has  of  the 
proceeding,  without  award  of  which  he  does 
not  become  a  party,  the  writ  having  been  refus- 
ed, the  defendant  cannot  be  made  a  party  to 
the  writ  of  error,  but  all  the  supreme  court 
can  do  is  to  review  the  action  of  the  circuit 
judge  in  refusing  the  writ,  and,  if  of  ^e  opin- 
ion it  ought  to  have  been  awarded,  reverse  his 
action,  and  award  it 

2.  Where  relator  claims  title  to  an  office  for 
the  full  term,  which  will  not  expire  for  more 
than  four  years,  and  is  prompt  in  asserting  his 
claim,  and  no  inconvenience  can  result  to  the 
public  from  issuing  the  writ  Qno  warranto 
should  be  granted. 

3.  Code,  c.  145,  regulating  the  procedure  in 
quo  warranto,  and  defining  the  cases  in  which 
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the  writ  will  lie,  does  not  narrow  the  common- 
law  proceedinffs  so  as  to  make  it  applicable  on- 
ly wnere  the  incumbent  Is  a  mere  intruder  or 
usurper,  without  color  or  pretense  of  title. 

4.  The  matter  in  controversy  being  title  to  an 
office,  a  matter  not  merely  pecuniary,  and  the 
order  being  final,  writ  of  error  will,  under  Code, 
{§  3454,  3455,  lie  from  the  supreme  court. 

6.  Under  Oode,  |  03*  providing  that  in  evnry 
county  containing  less  than  15,000  population 
there  shall  be  ex  officio  clerk  of  the  circuit 
court,  and  that  in  every  county  having  a  great- 
er population  there  shall  be  a  separate  clerk  of 
the  circuit  court;  that  the  clerks  shall  be  elect- 
ed at  a  certain  time,  and  every  six  years  there- 
after, and  shall  hold  their  offices  for  the  term 
of  six  years;  and  that  the  population  as  at  any 
such  general  election  shall  be  determined  ac- 
cording to  the  last  preceding  census,— the  rights 
and  duties  of  a  derk  are  not  affected  for  the 
balance  of  his  term  by  reason  of  a  census  being 
taken  during  the  term,  whereby  the  population 
Is  raised  above  15,000. 

Appeal  from  circuit  court.  Prince  Edward 
county. 

Quo  warranto  by  Watklns,  commonwealth's 
attorney,  on  relation  of  E.  J.  Whitehead, 
against  Woodson  Venable.  Writ  refused,  and 
petitioner  appeals.    Refused. 

W.  BL  Mann,  for  petition^.  Caakie  A 
Coleman,  for  defendant 

BUOHANAN,  J.  The  commonwealth's  at- 
torney for  Prince  Edward  county,  at  the  re- 
lation of  E.  J.  Wliitehead,  applied  to  the 
Judge  of  the  circuit  court  of  that  county  for 
a  writ  of  quo  warranto.  In  hia  petition  he 
alleged  that,  according  to  the  census  of  the 
United  States  Immediately  preceding  the  elec- 
tion for  clerk  in  May,  1899,  that  county  had 
a  population  of  less  than  15,000  inhabitants, 
and  In  accordance  with  the  constitution  and 
laws  of  the  commonwealth  W.  H.  Tbazton 
waa  elected  derk  of  the  county  court,  and 
as  such  was  ex  officio  clerk  of  the  circuit 
court;  that  In  July  of  that  year  Thaxton  de- 
parted this  life,  and  In  August  following  the 
relator  was  appointed  clerk  of  the  county 
court,  and,  having  qualified  as  required  by 
law,  became  clerk  ot  that  court,  and  also 
clerk  of  the  circuit  court,  until  the  30th  day 
of  June  following  the  next  regular  election 
for  clerk,  which  will  not  occur  until  May, 
1905;  that  as  such  derk  he  was  in  charge  of, 
and  was  faithfully  discharging  the  duties 
of,  the  office  of  clerk  of  the  circuit  court; 
that,  notwithstanding  these  facts,  the  judge 
of  the  circuit  court,  under  a  mistaken  yiew  of 
his  powers  and  duties,  as  the  petitioner  be- 
lieved, appointed  one  Woodscm  Tenable  derk 
of  the  circuit  court,  who  thereupon  gave  the 
bonds  required,  and  immediately  demanded 
that  the  relator  should  turn  over  to  him  all 
the  records,  books,  and  papers  of  the  cir- 
cuit court  clerk's  office,  which  the  relator  did 
under  protest,  then  and  still  asserting  his 
right  to  the  office,  and  prayed  for  a  writ  of 
quo  warranto  against  the  said  Venable  to 
show  by  what  authority  be  was  holding  the 
office  of  derk  of  the  circuit  court 

The  judge  of  the  circuit  court  was  of  opin. 
Ion,  the  general  census  of  the  United  States 


for  1900  showing  that  the  county  had  a  popu- 
lation of  more  than  15,000  Inhabitants,  that 
the  petition  did  not  make  a  case  for  award- 
ing the  writ,  and  refused  to  Issue  it  There- 
upon the  petitioner  applied  to  this  court  by 
petition,  ffiing  therewith  his  petition  to  the 
judge  of  the  circuit  court  and  his  order  re- 
fusing the  writ,  in  which  the  petitioner  pray- 
ed that  this  court  would  award  the  writ  or 
that  ttie  order  of  the  judge  of  the  drcuit 
court  refusing  It  be  reyersed,  and  the  writ 
directed  to  issue. 

This  court  has  no  original  jurisdiction  In 
cases  of  quo  warranto.    Ck>nst  art  6,  i  2. 

Neither  has  a  single  judge  of  this  court  as 
In  cases  of  injunctions  refused  by  the  cir- 
cuit or  corporation  court  or  judge,  jurisdic- 
tion to  issue  the  writ  and  send  the  case  to 
the  circuit  court  to  be  proceeded  with.  That 
power  is  conferred  by  section  3438  of  the 
Code,  and  only  authorizes  Its  exercise  In  cases 
where  an  Injunction  has  been  refused  by  the 
circuit  or  corporation  court  or  judge  having 
original  jurisdiction  to  grant  the  injunction 
prayed  for.  If  this  court  haa  jurisdiction, 
it  is  as  an  appellate  court 

A  writ  of  error  was  granted,  and  the  clerk 
of  this  court  issued  process  against  Mr. 
Venable,  against  whom  the  writ  of  quo  war- 
ranto was  sought 

By  the  terms  <^  our  statute  regulating  a 
quo  warranto  proceeding  the  writ  is  the  first 
notice  the  defendant  has  of  the  proceeding, 
and  he  does  not  become  a  party  to  it  until 
the  writ  has  been  awarded.  Section  8024  of 
the  Code.  As  the  circuit  judge  refused  to  is- 
sue the  writ  Mr.  Venable  never  became  a 
party  to  the  original  proceeding,  and  cannot 
be  made  a  party  here.  The  process  against 
him  must  therefore,  be  quashed. 

If  this  court  has  jurisdiction,  all  that  it 
can  do  will  be  to  review  the  action  of  the 
circuit  judge  in  refusing  the  writ,  and,  if 
it  be  of  opinion  that  the  writ  ought  to  have 
been  awarded,  reverse  his  action  and  award 
the  writ 

Neither  at  common  law  .under  the  modem 
practice,  nor  under  the  provisions  of  our  stat- 
ute in  a  case  like  this,  is  an  applicant  for 
the  writ  entitled,  as  a  matter  of  absolute 
right  to  have  it  issued,  but  whether  it  shall 
be  awarded  or  not  is  subject  In  a  considera- 
ble degree,  to  the  exerdse  of  a  wise  judicial 
discretion.  Smart  Maud.  &  Quo  War.  <Am. 
Ed.  1888)  pp.  121,  123;  High,  Eztr.  Rem. 
§§  606,  628;  Code,  c.  145,  f  8024.  In  the  ex- 
ercise  of  this  discretion,  upon  the  applica- 
tion of  a  private  relator,  says  Mr.  High,  "it 
is  proper  for  the  court  to  take  into  considera- 
tion the  necessity  and  policy  of  allowing  the 
proceedings,  as  well  as  the  position  and  mo- 
tives of  the  relator  in  proposing  It,  since  this 
extraordinary  remedy  will  not  be  allowed 
merely  to  gratify  a  rdator  who  has  no  In- 
terest In  the  subject  of  Inquiry.  The  court 
will  also  weigh  the  considerations  of  public 
convenience  involved,  and  will  compare  them 
with  the  Injury  complained  of»  In  determin- 
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ing  wbetber  to  grant  or  refuse  the  applica- 
tion. And  whenever  it  la  apparent  that  tho 
filing  of  the  application  would  result  in  no 
practical  benefit,— as  where  there  is  no  one 
claiming  the  office  Ln  opposition  to  the  re- 
spondent, and  the  time  will  expire  before 
a  trial  of  the  right  can  be  had,  or  where 
a  new  election  for  the  office  is  about  to  oc- 
cur, which  ^ill  afford  full  redress  to  the  re- 
lators,—the  court  may  properly  refuse  the 
application  for  leave  to  file  the  information." 
See^  also,  Smart,  Hand.  &  Quo  War.  pp.  147- 
157.  None  of  the  circumstances  which 
should  control  a  court  in  refusing  to  award 
the  writ  existed  in  this  case.  The  relator 
himself  claimed  title  to  the  office  for  the  full 
term,  which  would  not  expire  for  more  than 
four  years.  He  was  prompt  in  asserting  his 
claim  to  it,  and  no  inconvenience  could  hare 
resulted  to  the  public  from  issuing  the  writ 
As  the  judge  who  refused  to  issue  the  writ 
was  the  same  judge  who  appointed  Mr. 
Venable  to  the  position  of  clerk  of  the  cir- 
cuit court,  it  is  apparent  that  Us  refusal  to 
Issue  the  writ  was  not  based  upon  any  of  the 
grounds  upon  which  the  court,  tn  the  exercise 
of  its  discretion,  may  properly  refuse  to 
award  the  same,  but  because  he  was  of  the 
opinion  that  under  article  7,  8  1,  of  the  con- 
stitution, and  the  provisions  of  sections  83 
and  106  of  the  Code  as  amended,  there  was 
a  vacancy  in  the  office  of  the  clerk  of  the  cir- 
cuit court,  which  he  was  authorized  to  ffil. 

It  was  suggested  in  argument  that  the  pro- 
visions of  chapter  145  of  the  Code,  regulating 
the  procedure  in  cases  of  quo  warranto,  and 
defining  the  cases  in  which  the  writ  will  lie, 
does  not  apply  to  a  case  where  the  incum- 
bent In  office  is  an  officer  executing  his  duties 
under  some  color  of  right  and  some  pretense 
of  title,  either  by  election  or  by  appointment, 
but  is  applicable  only  to  cases  in  vrhich  the 
incumbent  is  a  mere  intruder  or  usurper, 
without  color  or  pretense  of  title. 

The  object  of  the  provisions  of  chapter  145 
of  the  Code,  introduced  into  our  statute  law 
for  the  first  time  by  the  Code  of  1887,  was 
to  simplify  the  procedure  in  quo  warranto 
cases,  and  to  define  the  cases  in  which  it 
might  be  used.  It  was  not  intended,  we 
think,  to  narrow  the  use  of  the  writ,  and 
make  it  less  comprehensive  in  trying  the  title 
to  an  office  than  the  common-law  proceeding 
of  quo  wan'anto  or  of  an  information  in  the 
nature  of  the  writ  of  quo  warranto,  in  which 
the  title  to  the  office  could  be  tested  if  the 
incumbent  was  not  in  possession  de  Jure,  al- 
though he  might  be  a  full  de  facto  officer. 
Smart,  Mand.  &  Quo  War.  side  pp.  121-124; 
High,  Bxtr.  Rem.  S  614.  With  us,  persons 
very  seldom  intrude  into  or  usurp  a  public 
ofllce  without  some  color  or  pretense  of  title 
either  by  election  or  appointment.  To  con- 
strue that  the  provisions  of  chapter  145  to 
try  the  title  to  an  office  only  applied  to  such 
oases  would  so  narrow  the  common-law  use 
etf  the  writ  as  to  render  the  proceeding  prac- 
tioally  of  little  value. 


In  some  jurisdictions  judgments  or  orders 
made  in  the  exercise  of  a  judicial  discretion 
are  never  subject  to  review  by  an  appellate 
court  With  us,  however,  such  is  not  the 
rule,  and  in  many  cases  such  judgments  and 
orders  are  reviewable;  yet  the  action  of  a 
trial  court,  in  the  exercise  of  its  judicial  dis- 
cretion, will  not  be  reversed  unless  it  is  plain- 
ly erroneous.  Fant  t.  MlUer,  17  Qrat  187; 
Reynolds  v.  Zink,  27  Grat  29;  MiUer  v. 
Wills.  95  Va.  337,  351,  28  S.  B.  337;  Hite  v. 
Com.,  96  Va.  489,  31  S.  B.  895,  and  cases  cit- 
ed. No  stronger  case  could  be  presented  for 
review  by  an  appellate  court  than  the  refusal 
of  a  trial  court  to  permit'  a  citizen  claiming 
title  to  a  valuable  office  to  test  his  title  to  it 
in  the  manner  specially  provided  by  law  for 
that  purpose. 

The  order  of  the  judge  in  this  case  was 
finaL  The  matter  in  controversy  was  title 
to  an  office,  a  matter  not  merely  pecuniary, 
and  was,  therefore,  under  the  provisions  of 
sections  8454  and  8455  of  the  Code,  one  to 
which  a  writ  of  error  from  this  court  will  lie. 

That  the  circuit  judge  erred  in  refusing  to 
award  the  writ  we  have  no  doubt  By  sec- 
tion 1,  art  7,  of  the  constitution  it  is  provid- 
ed, among  other  things,  that  there  may  be 
elected  by  the  qualified  voters  of  the  county 
one  county  clerk,  who  shall  also  be  clerk  of 
the  circuit  court  except  that  in  counties  con- 
taining 15,000  inhabitants  there  may  be  a 
separate  clerk  of  the  circuit  court  This  pro- 
vision is  not  self-executing,  and  to  give  it 
effect  legislation  was  necessary.  Cooley, 
Const  Law,  p.  100;  Association  v.  Ashby,  93 
Va.  667,  25  S.  B.  893,  and  cases  cited. 

In  giving  effect  to  this  provision  of  the 
constitution,  the  legislature  enacted  section 
93  of  the  Code.  By  that  section  it  is  provid- 
ed that:  ''In  every  county  containing  a  pop- 
ulation of  less  than  fifteen  thousand  there 
shall  be  a  clerk  of  the  county  court  of  said 
county,  who  shall  ex  officio  be  also  clerk  of 
the  circuit  court  of  said  county,  and  in  every 
county  containing  a  population  of  fifteen 
thousand  or  more  there  shall  be  a  separate 
clerk  of  the  circuit  court  of  the  said  county. 
The  said  clerks  shall  be  elected  by  the  quali- 
fied voters  of  the  respective  counties  at  the 
general  election  in  May  of  the  year  eighteen 
hundred  and  ninety-three  and  every  sixth 
year  thereafter,  and  shall  hold  their  offices 
for  the  term  of  six  yeairs.  The  population  in 
the  counties,  as  at  any  such  general  election, 
shall  be  determined  according  to  the  last  gen- 
eral census  preceding  such  election." 

The  proper  construction  of  this  section  as 
to  the  question  involved  in  this  case  is  that 
where,  by  the  last  general  census  preceding 
the  election  for  clerks,  any  county  contains 
a  less  population  than  15,000,  a  clerk  of  the 
county  court  only  shall  be  elected.  He  is  ex 
officio  clerk  of  the  circuit  court  during  hia 
term  of  office.  If  before  the  next  general 
election  for  clerks  another  general  census 
has  been  taken,  by  which  it  appears  that  the 
population  of  the  county  la  15,000  or  more. 
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then  at  such  sacceeding  general  election  a 
separate  clerk  for  the  circuit  court  shall  be 
elected;  but  until  that  election  the  rights 
and  duties  of  the  clerks  elected  at  the  pre- 
ceding general  election  are  unaffected  by  the 
new  census.  If  the  population  of  a  county 
is  15,000  or  more  by  the  last  general  census 
preceding  a  general  election  for  clerks,  two 
clerks  are  to  be  elected,— one  for  the  county 
court,  and  the  other  for  the  circuit  court,— 
who  bold  for  the  term  of  six  years,  although 
during  their  term  of  office  another  general 
census  may  be  taken,  which  shows  that  the 
county  has  less  than  15,000  population. 
Whether  there  shall  be  one  or  two  clerks 
elected  in  a  county  at  a  general  election  is  de- 
termined by  the  last  general  census  pre- 
ceding the  election,  and,  when  elected,  they 
hold  their  offices  until  the  end  of  the  term 
(six  years),  without  regard  to  any  changes 
that  may  take  place  in  the  population  of  the 
county  during  their  term  of  office. 

We  are  of  opinion  that  the  petition  present- 
ed to  the  circuit  judge  made  a  clear,  'prima 
facie  case  for  the  writ,  and  that  It  should 
have  been  awarded.  This  court  will,  there- 
fore, reverse  the  order  of  the  circuit  judge 
refusing  it,  and  remand  the  cause,  with  direc- 
tion that  the  writ  be  awarded  in  accordance 
with  the  provisions  of  section  3024  of  the 
Code. 

Reversed. 

{  (99  Va.  421) 

NELSON  V.  TRIPLETT. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

20.  1901.) 

STALE     CLAIM— LACHES. 

A  lieo  on  land  by  virtne  of  a  contract  re- 
corded is  barred  by  laches,  as  against  one  who 
acquired  title  to  the  land  without  actual  or  con- 
structive notice  thereof,  it  being  asserted  more 
than  17  years  after  such  acquisitioa  of  title 
and  possession  thereunder,  and  25  years  after 
its  creation,  and  no  reason  being  given  for  fail- 
ure to  assert  it  earlier. 

Appeal  from  circuit  court,  Oulpeper  county. 

Petition  by  Bushrod  Triplett,  trustee, 
against  L.  P.  Nelson.  'From  an  adverse  de- 
cree, defendant  appeals.    Reversed. 

G.  D.  Gray  and  W.  L.  Jeffries,  for  appel- 
lant Grlmsley  &  Miller  and  Hay,  Jeffries 
&  Perry,  for  appellee. 

OARDWELL,  J.  This  cause  Is  the  sequel 
of  the  case  of  Nelson  v.  Triplett  (decided  by 
this  court  December  10,  1885),  reported  in 
81  Va.  236.  In  that  case  Bushrod  Triplett, 
trustee,  and  others,  brought  their  action  in 
ejectment  In  1881  to  recover  of  L.  P.  Nelson, 
appellant  here,  the  tract  of  land  which  is  the 
subject  of  litigation  in  this  suit.  They  ob- 
tained a  judgment  In  the  circuit  court,  but 
it  was  reversed  and  annulled  by  this  court, 
and  judgment  given  for  the  defendant,  with- 
out prejudice  to  the  plaintiffs  to  resort  to  a 
court  of  chancery  if  they  should  be  advised 
to  do  so.    . 


In  November,  1894,  Bushrod  Triplett,  trus- 
tee^ for  his  wife,  Frances  A.  Triplett,  and 
their  children,  filed  his  petition  In  the  chan- 
cery suits  of  Hopper,  guardian,  against 
Bowen,  and  Triplett,  trustee,  against  Bruce, 
pending  In  the  circuit  court  of  Oulpeper 
county,  and  heard  together.  In  which  he 
sought  to  set  up  a  lien  for  $1,425,  with  Inter- 
est from  January  1,  1874,  on  the  land  in  con- 
troversy In  the  possession  of  appellant,  who, 
together  with  Thomas  R.  Rixey's  administra- 
tor, were  made  parties  defendant  to  the  pe- 
tition. 

It  appears  that  on  the  18th  day  of  April. 
1862,  one  Paul  L.  Bowen  purchased  of  Thom- 
as R.  Rixey  the  said  tract  of  land,  which 
contains  242%  acres,  and  executed  in  pay- 
ment therefor  five  bonds,  of  $1,009  each, 
payable  In  one,  two,  three,  four,  and  five 
years,  respectively,  from  their  date,  and  five 
other  bonds,  for  different  amounts,  for  the 
interest  thereon.  At  the  same  time  that  the 
property  was  conveyed  to  Bowen  he  recon- 
veyed  it  to  Henry  Shackelford,  tn  trust  to 
secure  the  payment  of  all  of  said  bonds. 
Bowen  in  his  lifetime  having  paid  but  a 
small  portion  of  the  purchase  money  for  the 
land,  after  his  death  the  suit  of  Hopper, 
guardian,  against  Bowen  was  brought  in  the 
circuit  court  of  Oulpeper  county  against 
Bowen's  representatives  to  enforce  the  pay- 
ment of  the  unpaid  purchase  money  due  to 
Thomas  R.  Rixey,  with  the  view  of  satisfy- 
ing the  balance  of  the  debt  due  to  Rixey, 
and  thereby  save  to  Bowen's  heirs  another 
small  parcel  of  land  as  a  home  for  his  family. 

A  number  of  ineffectual  efforts  were  made 
under  the  decrees  of  the  court  in  that  case 
to  sell  the  land,  and  finally,  on  October  22, 
1867,  Thomas  R.  Rixey  entered  into  an 
agreement  with  Bushrod  Triplett,  trustee  for 
his  wife  and  children,  to  sell  Triplett,  trus- 
tee, etc.,  the  land  at  the  price  of  $4,147  in 
full  of  Rixey's  lien  thereon  due  from  Bowen's 
estate,  and  this  sale,  upon  being  reported  to 
the  court  in  Hopper,  guardian,  against  Bow- 
en, was  confirmed,  and  a  commissioner 
directed  to  convey  the  land  to  Rixey  upon 
his  delivering  up  to  the  commissioner  the 
bonds  of  Bowen  secured  on  the  land,  to  be 
filed  with  the  papers  in  the  cause.  These 
bonds  were  filed  with  the  papers  in  the 
cause,  but  it  does  not  appear  that  a  deed  re- 
conveying  the  land  to  Rixey  was  ever  made. 

By  another  contract  entered  into  betwe^i 
Thomas  R.  Rixey  and  Triplett,  trustee,  etc., 
June  28,  1869,  it  was  agreed  that  a  certain 
trust  fund  held  by  Triplett,  trustee,  etc., 
under  the  control  of  the  chrcuit  court  of  Rap- 
pahannock county,  In  the  suit  of  Triplett 
and  wife  against  Bruce,  was  to  be  used  In 
part  payment  of  the  purchase  money  for  the 
land  Rixey  agreed  to  sell  Triplett,  trustee, 
etc.,  as  per  the  contract  of  October  22,  1867; 
Rixey  agreeing  that  if  Triplett  failed  to  pay 
the  residue  of  the  purchase  money,  or  failed 
to  get  a  title  to  the  land,  the  amount  of  the 
purchase  money  paid  out  of  the  trust  fund 
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under  the  control  of  the  court  in  the  suit  of 
Trlplett  and  wife  against  Bruce  should  con- 
stitute a  first  Hen  on  the  land  for  the  benefit 
of  Triplett's  wife  and  his  children,  accord- 
ing to  the  terms  upon  which  said  trust  fund 
was  held  under  the  control  of  the  circuit 
court  of  Rappahannocli  county.  A  decree  was 
entered  in  the  action  of  Trlplett  and  wife 
against  Bruce  authorizing  the  application  of 
the  trust  fund  under  the  control  of  the  court 
to  be  used  in  payment  of  the  purchase  money 
for  the  Gulpeper  land,  but  it  does  not  appear 
that  Triplett,  trustee,  who,  by  the  terms  of 
his  contract  with  Rixey,  was  to  pay  olf  the 
lien  held  by  Rixey  for  unpaid  purchase  mon- 
ey due  on  the  land  before  the  lien  was  tp  be 
released,  ever  paid  the  amount  due  or  more 
than  a  small  portion  of  It;  on  the  contrary, 
It  is  clear  that  he  did  not  pay  more  than 
$893.50. 

It  is  this  lien  stipulated  for  In  the  con- 
tract of  June  28,  18G9,  that  Triplett,  trustee, 
seeks  to  enforce  in  this  suit,  and  It  Is  from 
a  decree  of  the  circuit  court  of  Gulpeper  In 
his  favor,  enforcing  a  Hen  on  the  land  for 
the  sum  of  $893.14,  with  Interest  thereon 
from  January  1,  1874,  that  Nelson  appeals  to 
this  court 

The  question  presented  Is  not  whether  ap- 
pellant holds  a  good  and  valid  title  to  the 
land  In  question,  but  whether,  under  all  the 
drcumst^nces  of  the  case,  a  court  of  equity 
should  afford  appellee  the  relief  he  seeks. 

In  addition  to  the  facts  already  stated,  it 
appears,  from  the  records  In  this  case  and 
that  of  Nelson  y.  Triplett  that  Thomas  R. 
Rixey  on  the  16th  of  September,  1872,  con- 
veyed this  land  to  Thomas  P.  Rixey  to  se- 
cure the  payment  of  $500  to  Mary  F.  Cole 
and  her  heirs,  and  that  under  that  deed  the 
land  was  sold  to  Bushrod  Triplett,  trustee, 
and  others,  for  the  sum  of  $2,018,  and  deeded 
to  the  purchasers  by  F.  M.  Latham  and  J.  L. 
JefErles,  subtrustees,  on  April  29,  1881,  but 
not  one  dollar  of  the  purchase  money  was 
paid,  except  by  allowing  the  purchasers  to 
retain  it  on  account  of  their  supposed  prior 
liens  upon  the  land,  due  from  Thomas  R. 
Rixey;  Triplett,  trustee,  executing  his  obli- 
gation to  the  subtrustees,  Latham  and  Jef- 
fries, that  "if  at  any  time  it  should  be  de- 
cided by  the  proper  legal  authorities  that 
Latham  and  Jeffries,  trustees,  ♦  •  • 
have  improperly  paid  to  us,  or  either  of  us, 
the  sums  aforesaid  on  our  debts,  we  agree 
that  the  sale  and  the  deed  to  us  shall  be  null 
and  void,"  etc. 

'  These  so-called  purchasers  were  never  in 
possession  of  the  land,  and  the  debt  due  from 
Paul  L.  Bowen  to  Thomas  R.  Rixey  for  the 
purchase  money  had  not  then,  and  has  not 
since,  been  paid,  and  the  legal  tlUe  has  never 
been  reconveyed  to  Rixey  from  Bowen's 
heirs.  In  the  meantime,  Rixey,  on  the  2l8t 
day  of  January,  1874,  by  deed  duly  recorded* 
conveyed  this  same  land,  or  all  the  right, 
title,  or  Interest  he  had  therein,  and  assigned 
the  bonds  of  Bowen  held  by  him,  and  secur- 


ed by  the  deed  to  Shackelford,  trustee,  to 
James  W.  Green,  in  trust  to  secure  L.  P« 
Nelson  (appellant  here)  a  debt  of  $1,237.74, 
with  Interest  at  8  per  cent,  and  to  indem- 
nify Nelson  against  loss  as  surety  for  Rixey 
on  a  bond  of  $232  held  by  Elizabeth  O'Ban- 
non.  On  June  16,  1877,  appellant,  obtained 
from  the  clerk  of  the  county  court  of  Gul- 
peper a  deed  for  this  land  for  taxes  assessed 
thereon  in  the  name  of  PauI.L.  Bowen,  and 
he  took  immediate  possession  of  it,  and  has 
held  the  same  openly,  continuously,  and  ad- 
versely ever  since,  receiving  the  rents  and 
profits  therefrom,  and  paying  the  taxes 
thereon. 

The  contract  by  force  of  which  appellee 
asserts  a  Hen  upon  the  land  In  question  was 
never  recorded  in  the  county  of  Gulpeper, 
and  it  is  not  pretended  that  appellant  had  any 
sort  of  notice  of  it  until  long  after  the  convey- 
ance of  the  land  and  the  assignment  of  the 
Bowen  bonds  by  Rixey  to  Green,  trustee,  to 
secure  appellant,  and  after  the  deed  from  the 
clerk  to  him,  were  executed  and  recorded. 

So  that  appellant's  rights  in  this  land  and 
his  possession  thereof  were  acquired  without 
notice,  either  actual  or  constructive,  of  any 
Hen  thereon  in  favor  of  appellee,  and  no  ef- 
fort has  been  made  by  the  latter  to  enforce 
his  aUeged  Hen  until  the  filing  of  his  peti- 
tion, in  November,  1894,  over  17  years  after 
appeUant  had  acquired  possession,  more  than 
10  years  after  the  decision  of  this  court  in 
the  ejectment  suit,  and  25  years  after  the 
alleged  Hen  was  created.  Failing  in  his 
claim  of  title  to  the  land,  as  to  which  he 
never  had  possession,  or  the  right  of  posses- 
sion, appellee  falls  back  upon  a  Hen  by  con- 
tract of  over  25  years'  standing,  never  re- 
corded in  the  county  in  which  the  land  is 
situated  on  which  he  claims  the  Hen,  and 
never  brought  to  the  knowledge  of  appel- 
lant until  long  after  he  had  acquired  title, 
by  assignment,  of  the  Bowen  bonds  secured 
on  the  land,  and  the  possession  of  It  under 
his  deed  made  in  1877. 

Appellee's  unsuccessful  action  of  eject- 
ment led  to  no  change  in  the  possession  of 
the  land,  and  did  not  stop  the  running  of 
the  statute  of  limitations.  Workman  v. 
Outhrie,  29  Pa.  495,  72  Am.  Dec.  654,  and 
authorities  cited.  Leaving  out  of  view  the 
statute  of  limitations  In  such  cases,  a  court 
of  equity  wUl  refuse  its  aid  to  enforce  stale 
demands,  when  the  party  asserting  such  a 
demand  has  slept  upon  his  rights  and  ac- 
quiesced for  an  unreasonable  length  of  time. 
While  no  fixed  rule  has  been  or  can  be  laid 
down  to  govern  in  determining  what  lapse 
of  time  {should  be  deemed  sufficient  to  bar 
a  recovery,  as  this  must,  of  necessity,  de- 
pend upon  the  particular  circumstances  of 
each  case,  it  is  well  settled  that  when,  from 
delay,  any  conclusion  that  the  court  may  ar- 
rive at  must  at  best  be  conjectural,  and  the 
original  transactions  have  become  so  obscure 
by  lapse  of  time,  lose  of  evidence,  and  death 
of  parties  as  to  render  it  difficult,  if  not  im- 
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possible,  to  do  justice,  the  plaintiff  will  bj 
his  laches  be  precluded  from  relief,  and  it 
is  not  even  necessary  that  the  court  should 
be  satisfied  that  the  original  claim  was  un- 
just or  has  been  satisfied. 

If,  under  the  circumstances  of  the  case, 
it  is  too  late  to  ascertain  the  merits  of  the 
controversy,  the  court  will  not  interfere, 
whatever  may  l^Ave  been  the  original  justice 
of  the  claim/  Tazewell's  fiSz'r  v.  Saunders' 
Ex'r,  13  Grat  854;  Harrison  v.  Gibson,  28 
Grat  223;  Hatcher  v.  Hall,  77  Va.  573;  Ter- 
ry V.  Fontaine's  Adm'r,  83  Va.  451,  2  S.  E. 
743;  Houck's  Adm'r  v.  Dunham,  02  Va.  215, 
23  S.  E.  238;  Covington  v.  Griffin's  Adm'r, 
98  Va.  127,  84  S.  E.  974;  Bell  y.  Wood,  94 
Va.  677,  27  S.  E.  504. 

These  equitable  and  salutary  principles  are 
peculiarly  applicable  to  this  case.  Appellee 
does  not  pretend  to  set  forth  what  were  the 
impediments,  if  any,  to  an  earlier  prosecu- 
tion of  the  claim  he  asserts.  Thomas  R. 
Rlxey  died  in  April,  1881,  10  years  before 
appellee's  petition  was  filed,  and  others  who 
participated  in  the  various  beclouded  and 
complicated  transactions  concerning  the  land 
in  question  have  passed  away,  and,  if  it  be 
not  clear  that  appellee  wholly  abandoned  his 
'contract  with  Rlxey  soon  after  it  was  made, 
his  subsequent  course  with  reference  to  it 
and  the  land  as  to  which  he  asserts  the  lien 
is  wholly  iDconslstent  with  his  having  a 
right  to  enforce  the  lien.  At  all  events,  the 
facts  and  circumstances  surrounding  the  case 
are  such  as  to  render  it  difficult,  if  not  im- 
possible, to  do  justice  between  the  parties. 

We  are  of  opinion,  therefore,  that  the  de- 
cree appealed  from  is  erroneous,  and  should 
be  reversed  and  annulled,  and  this  court  will 
enter  such  decree  as  the  circuit  court  should 
have  entered,  dismissing  appellee's  petition, 
with  costs  to  appellant    Reversed* 
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DOTLE'S  ADBTR  et  al.  v.  BEASLE7  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

20.  1901.) 

PATMENT— PRESUMPTION. 

1.  Bonds  given  for  payment  of  land,  and  se- 
cured thereon,  will  be  presumed  to  have  been 
paid,  claim  thereon  not  naviag  been  made  uutil 
22  years  after  they  became  due,  and  2  years 
after  death  of  obligor,  the  sale  having  been 
made  for  the  express  purpose  of  obtaining  mon- 
ey to  pay  a  debt  on  other  lands,  which  was  sub- 
sequently paid,  and  it  being  alleged  in  the  peti- 
tion for  the  sale  and  otherwise  appearing  that 
no  other  means  were  possessed  for  paying  the 
debt. 

2.  Equitable  relief  will  not  be  granted  where 
any  conclusion  in  favor  thereof  must  be  con- 
jectural. 

Appeal  from  circuit  court,  Oulpeper  county. 

Suit  by  Beasley  and  others  against  Doyle's 
administrator  and  others.  Decree  for  plain- 
tiffs,  and  defendants  appeal.    Reversed. 

Barbour  &  Rlxey,  for  appellants.  Grlms- 
ley  ^  Miller  and  G.  D.  Gray,  for  appellees. 


GARDWBLL,  J.  Thomas  Beasley  died  in 
the  year  1853  possessed  of  several  hundred 
acres  of  land  situated  in  Culpeper  county, 
and  leaving  a  widow  and  seven  children, 
among  others  Lemuel  Beasley  and  Thomas 
W.  Beasley.  By  his  will,  probated  In  March, 
1853,  Thomas  Beasley  left  all  of  his  property 
to  his  wife  for  life,  with  remainder  to  all  of 
his  children,  but  by  a  codicil  thereto  he  p>-o- 
vided:  ''I  desire  it  to  be  understood  that 
that  portion  of  my  estate  which  I  have  given 
in  the  will  above  to  my  son  Thomas  W. 
Beasley  I  now  give  to  his  wife,  Anne  Beas- 
ley, and  children.  Should  he  die  without 
issue,  r  then  desire  his  portion  to  be  equally 
divided  between  the  brothers  and  sisters  of 
said  Thomas  W.  Beasley  who  may  be  living 
at  the  time." 

On  the  1st  day  of  September,  1859,  Anne 
E.  Beasley,  the  wife  of  Thomas  W.  Beasley, 
contracted  with  one  W.  M.  Slmms  to  pur- 
chase about  six  acres  of  land  within  a  short 
distance  of  the  Thomas  Beasley  estate,  and 
for  the  purchase  price  executed  to  him  her 
bond  for  $250,  with  interest,  payable  April 
1,  1860,  with  Lemuel  Beasley  as  her  surety. 
This  bond  was  assigned  by  Simms  to  F.  M. 
Latham,  September  5,  1859,  who  in  turn  as- 
signed it  to  John  M.  Hemdon,  November  3, 
1860,  and  Anne  E.  Beasley  and  h»  husband 
took  possession  of  the  property,  bnilt  a  small 
house  thereon,  and  continued  to  live  th^-e 
until  the  death  of  her  husband,  Thomas  W. 
Beasley,  in  1897,  without  ever  having  re- 
ceived a  deed  for  the  land. 

At  September  rules,  1869,  for  the  circuit 
court  of  Culpeper  county,  Lemuel  Beasley 
filed  his  bill  against  the  other  devisees  of 
Thomas  Beasley  for  the  sale  or  partition  of 
the  real  estate  left  by  Thomas  Beasley. 
Commissioners  appointed  by  the  court  to 
partition  the  land  filed  their  report  June  15, 
1871,  which  was  confirmed  by  decree  at  the 
November  term,  1871,  and  in  this  partition 
81%  acres  of  land  was  allotted  to  Thomas 
W.  Beasley,  which  was  the  portion  to  which 
Anne  E.  Beasley,  his  wife,  was  in  fact  en- 
titled to  under  the  will  of  Thomas  Beasley, 
and  26%  acres  was  allotted  to  Lemuel  Beas- 
ley, but  each  of  these  lots  was  charged  with 
$37.50  for  owelty  of  partition  in  favor  of  one 
Hill,  who  had  purchased  the  Int^est  of  two 
of  the  devisees  of  Thomas  Beasley. 

In  the  meantime,  at  the  October  rules, 
1870,  of  the  county  court  of  Culpeper,  W.  M. 
Slmms,  F.  M.  Latham,  and  John  M.  Hern- 
don  filed  their  bill  against  Thomas  W.  Beas- 
ley, Anne  E.  Beasley,  his  wife,  and  Lemuel 
Beasley,  the  object  of  which  was  to  sell  the 
six-acre  lot  of  land  purchased  by  Mrs.  Beas- 
ley from  Slmms  to  pay  off  the  balance  of  the 
purchase  money  due  therefor  to  H^ndon, 
and  this  bill  was  taken  for  confessed,  and  on 
September  19,  1871,  a  decree  waa  entered 
appointing  two  commissioners,  who  were  the 
plaintiffs'  counsel,  to  sell  the  lot  unless  with- 
in 60  days  the  amount  of  the  debt,  with  in- 
terest due  to  Herndon,  should  be  paid.    Thia 
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sale  was  never  made,  but  on  February  25» 
1888,  after  the  death  of  Anne  B.  Beasley,  her 
children  and  William  Slmms  conveyed  the 
lot  to  one  J.  T.  Jackson  by  deed  duly  record- 
ed, which  recited  the  sale  by  Slmms  In  1859 
of  the  lot  to  Sirs.  Beasley  for  $250,  which 
was  not  paid  In  cash,  and  therefore  no  deed 
executed  at  that  time;  that  all  the  purchase 
money  had  been  paid  long  since;  that  Slmms 
was  willing  to  convey  the  lot  etc.;  and  that, 
as  Mrs.  Beasley  had  died  after  contracting 
to  sell  the  lot  to  Jackson,  her  children  wished 
to  carry  out  the  mother's  contract,  and  con- 
vey the  lot  to  Jackson,  etc. 

At  the  September  rules,  1872,  Anne  B. 
Beasley,  by  Thomas  Beasley  as  next  friend, 
filed  her  bill  against  her  Infant  children,  al- 
leging the  provisions  of  the  will  of  Thomas 
Beasley,  deceased;  the  partition  of  the  land 
of  which  he  died  seised;  the  allotment  of  the 
31^  acres,  part  thereof,  to  herself  and  chil- 
dren; and  asking  that  this  land  be  sold  un- 
der the  decree  of  the  court  to  enable  her  to 
pay  the  purchase  money  for  the  six  acres  of 
land  purchased  by  her  of  W.  M.  Slmms, 
upon  which  she  resided,  so  that  it  might  be 
retained  by  her  as  a  home  for  herself  and 
children.  The  bill  sets  out  that  the  81^ 
acres  of  land  had  been  devastated  as  the  re- 
sult of  the  Civil  War;  that  all  buildings, 
fences,  and  timbers  thereon  had  been  swept 
away;  and  that  she  (the  plaintiff)  was  with- 
out means  to  Improve  the  land:  that  she  and 
her  children  were  wholly  destitute  of  means, 
and  could  with  difficulty  live;  and  that  un- 
less the  81%  acres  of  land  was  sold,  and  the 
proceeds  applied  to  the  satisfaction  of  the 
debt  due  to  Homdon  as  assignee  of  Slnmis 
for  the  six-acre  lot,  tt^e  lot  of  six  acres  would 
be  sold  to  satisfy  the  debt,  and  she  and  her 
children  would  thereby  be  deprived  of  their 
home,  which  was  all  they  possessed,  etc. 

The  infant  children  of  Anne  B.  Beasley 
over  the  age  of  14  years  (two  in  number)  an- 
swered her  bill,  admitting  the  allegations 
thereof,  and  uniting  in  the  pray^  for  the  sale 
of  the  iVA  acres  of  land,  and  the  application 
of  the  proceeds  to  the  payment  of  the  pur- 
chase money  due  on  the  six-acre  lot  The 
other  Infants,  by  their  guardian  ad  litem, 
filed  a  formal  answer.  Depositions  were 
taken  in  support  of  the  bill,  which  show  that 
Anne  B.  Beasley  was  without  means;  that 
her  husband  was  a  carpenter.  In  delicate 
health,  dependent  on  his  daily  labor  to  sup- 
port his  family;  and  that  a  sale  of  the  81% 
acres  of  land,  and  the  application  of  the  pro- 
ceeds therefrom  to  the  payment  of  the  debt 
due  on  the  six-acre  lot,  upon  which  the  fam- 
ily resided,  would  be  to  the  interest  and  ad- 
vantage of  all  parties  interested.  On  No- 
vember 14, 1872,  a  decree  was  entered  direct- 
ing a  sale  of  land,  and  appointing  Lunsford 
L.  Lewis  a  commissioner  to  make  the  sale, 
and  on  June  22,  1874,  after  due  advertise- 
ment Lewis,  commissioner,  sold  the  land  at 
public  auction  to  Patrick  Doyle  at  $15  per 
acre,  who  compiled  with  the  terms  of  sale  by 
80  S.E.~10% 


paying  $40  cash,  and  executing  his  two 
bonds  for  $260  each,  at  one  and  two  years, 
with  Simon  Doyle  as  surety;  the  memoran- 
dum of  sale  and  receipt  for  cash  payment 
being  signed,  "L.  L.  Lewis,  Com*r,  per  Hox- 
ey,"  and  Simon  Doyle  signing  the  bonds  with 
his  mark. 

On  April  8,  1875,  Lewis,  commissioner, 
filed  a  report  of  this  sale  to  the  court  and 
with  it  the  purchase-money  bonds  given  by 
Patrick  Doyle,  the  report  showing  the  dis- 
bursement of  $9  of  the  cash  payment  and  a 
decree  was  entered  confirming  the  sale,  and 
appointing  Lewis  to  collect  the  purchase- 
money  bonds  as  they  became  due,  and  re- 
quiring him  to  execute  a  proper  receiver's 
bond,  and  to  report  his  proceedings  to  the 
next  term  of  the  court,  but  no  authority  was 
given  him  to  make  a  deed  for  the  land  to 
Doyle.  No  further  proceedings  were  had 
in  this  suit  until  its  dismissal,  at  the  June 
term,  1885,  under  the  seven-year  rule,  except 
that  on  June  5,  1878,  Commissioner  Lewis 
executed  his  bond  as  receiver  In  the  cause. 

After  the  decree  of  September  19,  1871,  in 
the  suit  of  Slmms  against  Beasley,  directing 
a  sale  by  commissioners  of  the  six-acre  lot 
upon  which  Mrs.  Beasley  and  her  family  re- 
sided to  satisfy  the  debt  due  thereon  to  Hem- 
don,  no  further  proceedings  were  had  there- 
in until  June  7,  1879,  when  it  was  also  dis- 
missed under  the  seven-year  rule. 

On  December  15,  1878,  the  treasurer  of 
Oulpeper  county  sold  for  delinquent  taxes  for 
the  year  1872  the  entire  Thomas  Beasley 
tract  of  land,  and  one  O.  A  Saunders  be- 
came the  purchaser  thereof  for  $83,  which 
sale  was  regularly  reported  to,  and  con- 
firmed by,  the  court  and  ordered  to  be  cer- 
tified to  the  auditor. 

On  December  80,  1876»  the  clerk  of  the 
county  court  of  Oulpeper  made  a  deed  to 
Saunders,  reciting  the  said  sale,  etc.,  and  that 
B.  B.  HUl  and  Henry  Hill  had  redeemed 
their  share  of  the  land,  leaving  149  acres 
unredeemed,  and  this  149  acres  he  conveyed 
to  Saunders,  pursuant  to  the  (Hrder  of  the 
county  court  directing  the  same  to  be  made 
in  the  mode  required  by  law,  and  this  deed 
was  recorded  January  28,  1880. 

By  deed  dated  July  27,  1878,  Saunders  and 
his  wife  made  a  deed  to  Patrick  Doyle  recit- 
ing the  tax  sale  mentioned  above«  and  the 
deed  to  Saunders  from  Payne,  clerk;  that 
Patrick  Doyle  had  become  the  purchaser  of 
the  shares  of  Thomas  Beasley  and  Lemuel 
Beasley  in  the  land,  and  had,  by  the  con- 
sent and  agreement  of  Saunders,  redeemed 
said  two  shares  by  paying  to  him  the  sum 
of  $22.39,  the  proper  proportion  of  the  taxes, 
etc.,  chargeable  to  said  lot  and  in  considera- 
tion thereof  conveyed  these  lots  or  parcels 
of-  land  to  Patrick  Doyle.  This  deed  was 
also  admitted  to  record  on  January  23,  1880. 
Patrick  Doyle  died  In  1896,  Thomas  W.  Beas- 
ley In  1897,  and  Anne  EL  Beasley  in  1896. 
There  were  no  children  bom  to  Anne  B 
Beasley  until   after  the  death  of  Thomas 
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Beasley,  and  the  probate  of  his  will,  the 
oldest  of  the  children  having  been  bom  In 
1864. 

In  January,  1808,  Anne  E.  Beasley  and  her 
children  filed  a  memorandum  In  the  clerk's 
office  of  the  circuit  court  of  Oulpeper  county 
for  a  chancery  suit  against  Simon  Doyle, 
administrator  of  Patrick  Doyle,  deceased, 
and  John  Doyle,  the  heir  at  law  of  Patrick 
Doyle,  deceased,  and  sued  out  In  the  clerk's 
office  an  order  of  publication  against  John 
Doyle,  who  was  a  nonresident.  In  which  or- 
der of  publication  it  Is  stated  that  the  ob- 
ject of  the  suit  was  to  subject  the  tract  of 
land  In  Culpeper  county,  containing  Sl% 
acres,  purchased  by  Patrick  Doyle  from  L. 
L.  Lewis,  commissioner,  in  the  chancery  suit 
of  Beasley  against  Beasley,  to  the  payment 
of  the  balance  due  on  said  purchase,  for 
which  there  was  a  lien  on  the  land  by  rea- 
son of  the  retention  of  the  legal  title  there- 
to, but  before  the  bill  was  filed  Anne  E. 
Beasley  died. 

At  the  February  rules,  1898,  the  bill  was 
filed  In  the  name  of  the  surviving  co-plain- 
tilTs  of  Anne  E.  Beasley,  and  A.  W.  Pulliam, 
administrator  of  Anne  E.  Beasley,  deceased, 
was  made  a  co-defendant  thereto,  along  with 
Patrick  Doyle's  administrator  and  John 
Doyle.  The  bill  sets  out  the  ffilng  of  the  bill 
by  Anne  E.  Beasley  in  1872  In  the  suit  of 
Beasley  against  Beasley,  and  the  allegations 
therein  made  as  hereinbefore  stated,  uie 
death  of  Patrick  Doyle,  and  avers  that  the 
purchase  money  for  the  31^  acres  of  land 
had  not  been  paid  with  the  exception  of 
the  $40,  the  cash  payment  made  to  Lewis, 
commissioner,  at  the  time  the  sale  was  made, 
and  prays  a  sale  of  the  land  to  pay  the 
balance  of  the  purchase  money.  The  bonds 
of  Patrick  Doyle  were  filed  as  exhibits  with 
the  bill,  but  just  how,  from  the  record  in 
the  suit  of  Beasley  against  Beasley,  the 
plaintiffs   obtained  them,   does  not  appear. 

Simon  Doyle,  administrator  of  Patrick 
Doyle,  deceased,  and  John  Doyle  demurred 
to  and  answered  the  bill,  and  in  their  answer 
deny  that  the  purchase-money  bonds  of 
Patrick  Doyle  had  not  been  paid,  and  claim- 
ed the  benefit  of  laches  and  presumption  of 
payment,  and  also  relied,  as  a  defense,  upon 
the  title  to  the  land  in  question  acquired  by 
Patrick  Doyle  from  O.  A.  Saunders,  who 
had  obtained  a  tax  deed. 

At  the  hearing  of  the  cause  the  demurrer 
was  not  pressed,  and  upon  the  bill  and  an- 
swer and  depositions  taken  for  both  plaintiffs 
and  defendants  the  circuit  court  decreed  that 
the  purchase-money  bonds  given  by  Patrick 
Doyle  to  Lewis,  commissioner,  for  the  land 
in  question,  were  still  unpaid,  and  constituted 
an  existing  lien  on  the  land  in  favor  of  the 
plaintiffs;  that  the  plaintiffs  had  not  lost 
their  right  to  enforce  the  lien  either  by  tne 
statute  of  limitations  or  laches;  and  dlreciea 
the  land  to  be  sold  by  commissioners  appoint- 
ed to  satisfy  the  lien  upon  it.  It  is  from 
this  decree  Uiat  the  case  is  before  vul 


There  is  but  a  single  question  presented 
that  requires  oor  consideration,  and  that  is 
whether  or  not  the  presumption  of  payment 
of  the  debt  asserted,  arising  out  of  the  lapse 
of  time  and  the  laches  of  the  parties,  has 
been  overcome  by  the  proof  adduced  by  ap- 
pellees. 

Twenty-two  years  elapsed  after  the  debt 
asserted  became  due  and  payable,  and  Pat- 
rick Doyle,  the  alleged  debtor,  had  been  dead 
two  years  or  more,  before  any  steps  were 
taken  to  enforce  the  lien  upon  the  land  in 
question  to  satisfy  the  debt  That  there  has 
been  the  grossest  laches  on  the  part  of  ap- 
pellees and  their  mother  in  asserting  the 
alleged  lien  there  can  be  no  doubt  Mrs. 
Beasley  and  her  falnlly  lived  within  one  mile 
of  Patrick  Doyle  from  1874,  when  he  bought 
the  land  from  Lewis,  commissioner,  till  his 
death,  in  1896.  Neither  she  nor  her  family 
were  ignorant  of  the  sale  of  the  land  to 
Doyle,  and  that  he  owed  originally  a  large 
part  of  the  purchase  money.  She  had  caus- 
ed the  land  to  be  sold  to  Doyle  with  the 
view  of  applying  the  proceeds  to  the  pay- 
ment of  the  debt  due  on  her  home,  for  which 
she  was  being  pressed  when  she  instituted 
her  suit  From  some  source  she  obtained 
the  means  with  which  to  pay  the  debt  on 
her  home,  as  the  suit  to  enforce  it  was  aban- 
doned as  soon  as  the  sale  of  the  31%  acres 
of  land  to  Patrick  Doyle  was  consummated. 
That  Mrs.  Beasley  had  no  other  means  with 
which  to  pay  the  debt  on  her  home,  except 
the  proceeds  of  sale  of  the  31V^  acres  to 
Patrick  Doyle,  she  declared  in  her  bill,  as  we 
have  seen,  and  in  this  she  was  corroborated 
by  her  children  over  14  years  of  age  in  their 
answer  to  the  bill. 

To  overcome  the  presumption  that  this 
debt  has  been  paid,  appellees  rely  on  the 
deposition  of  Judge  L.  L.  Lewis,  who,  as 
commissioner,  made  the  sale  to  Patrick 
Doyle,  and  of  Mrs.  Ybwell,  one  of  the  ap- 
pellees, and  a  daughter  of  Anne  E.  Beasley, 
deceased. 

Judge  Lewis  was  made  United  States  dis- 
trict attorney  about  the  time  the  sale  to 
Patrick  Doyle  was  made  in  1874,  and  prac- 
tically became  a  resident  of  the  city  of  Rich- 
mond. He  was  a  member  of  this  court  from 
1882  to  1896,  and  has  been,  as  he  states,  but 
very  little  in  the  county  of  Culpeper  since 
1874.  When  he  testified  in  this  case  in  June, 
1896,  upon  being  asked  if  he  had  any  recol- 
lection, one  way  or  the  other,  as  to  the  pay- 
ment of  these  bonds  (meanhig  the  Patrick 
Doyle  bonds),  Judge  Lewis  frankly  answer- 
ed: **No;  I  have  no  recollection  of  ever  hav- 
ing received  a  penny,  as  I  have  said,  on  ac- 
count of  them.  The  transactions  are  now 
so  old  that  they  have  faded  from  my  recol- 
lection. I  do  recollect  the  fact  that  ther« 
was  a  suit  of  the  kind,  and  that  I  was  ap- 
pointed commissioner  to  collect  the  bonds. 
About  that  time,  as  I  have  said,  I  was  prac- 
tically living  here  in  Richmond,  and  the 
whole  thing  has  faded  from  my  recollection.'* 


Va.) 


DOYLE'S  ADM'E  v.  BEASLEY. 


155 


As  bas  been  stated,  the  transaction  In 
which  Doyle  gave  the  bonds  was  conducted 
by  a  Mr.  Hoxey,  a  near  relation  of  Jodge 
Lewis,  who  attended  to  some  business  mat- 
ters for  blm  when  he  was  away  from  the 
county,  and  who  resided  in  Oulpeper  long 
after  this  transaction  was  had.  GoL  Ooch- 
ran»  the  law  partner  of  Judge  Lewis  when 
the  suit  of  Beasley  against  Beasley  was 
brought  by  them  as  counsel  for  Anne  SL 
Beasley  in  1872,  continued  to  live  and  prac- 
tl^  his  profession  in  Gulpeper  county  aft- 
er Judge  Lewis  left,  and  until  1883,  when 
he  died.  What  transactions  may  have  been 
had  by  Mrs.  Beasley  directly  with  Patrick 
Doyle,  who  lived  but  a  mile  from  her,  or 
through  Col.  Cochran  or  Mr.  Hoxey  after 
Judge  Lewis  left  the  county  and  ceased  to 
attend  to  any  business  there,  Judge  Lewis 
could  not  know  and  does  not  pretend  to  say. 
He  simply  says  that  he  knows  nothing  of 
the  bonds  In  question  having  been  paid,  and 
no  more. 

Mrs.  Yowell  throws  no  light  on  the  sub- 
ject, but  makes  a  number  of  statements  as 
to  declarations  made  by  her  mother  to  her, 
which,  if  made,  are  declarations  in  the  Inter- 
est of  the  declarant,  and  are  not  competent 
evidence,  and  they  are  wholly  irreconcilable 
with  the  conduct  of  the  parties  with  refer- 
ence to  this  alleged  indebtedness,  in  view  of 
the  facts  as  to  the  financial  circumstances 
of  Mr&  Beasley  and  her  family  through  all 
the  years  that  this  indebtedness  to  her  is 
alleged  to  have  remained  unpaid  and  not 
called  for.  That  they  were  poor,  and  found 
it  difficult  to  obtain  a  support,  is  not  only 
stated  in  the  bill  filed  by  Mrs.  Beasley,  but 
is  nowhere  denied  in  this  record,  and  no 
sort  of  explanation  of  the  delay  in  asserting 
the  claim  they  now  make  of  over  22  years, 
and  until  after  the  death  of  Patrick  Doyle, 
is  attempted.  * 

Mrs.  Yowell  lived  with  her  mother  till 
1880,  when  she  was  25  years  of  age,  and 
went  to  reside  in  another  county,  and  does 
not  claim  to  have  been  In  Gulpeper  more 
than  once  or  twice  a  year  on  a  visit  since. 
She  attempts  to  show  that  Mrs.  Beasley  paid 
SImms  for  the  6-acre  lot  bought  of  him  with 
money  she  borrowed  from  Lemuel  Beasley, 
and  says  that  Lemuel  Beasley  got  the  money 
to  lend  her  mother  from  the  sale  of  his  26% 
acres  of  land  to  Patrick  Doyle;  that  she  is 
Just  as  sure  of  this  as  she  Is  of  everything 
else  tnat  she  had  testified  to.  Now,  it  ap- 
pears that  the  money  for  the  6-acre  lot  was 
paid  to  Herndon,  Simms*  assignee,  and  not 
to  Simms;  that  Lemuel  Beasley  sold  his  26% 
acres  of  land  to  Simon  Doyle,  and  not  Pat- 
rick Doyle,  in  April,  1872,  for  $300  cash,  $100 
in  one  year,  and  $100  in  two  years;  yet  Mrs. 
Beasley  filed  her  bill  to  sell  the  81%-acre 
tract  five  months  after,  alleging  that  the  debt 
on  the  6-acre  lot  was  then  unpaid,  and  that 
she  had  no  other  source  from  which  to  de- 
rive the  means  with  which  to  pay  it  except 
from  a  sale  of  the  31%-acre  tract,  and  wit- 


ness (Mrs.  Yowell)  filed  her  answer  to  the 
bill,  under  oath,  stating  that  the  allegations 
of  the  bill  were  true.  The  witness  was 
wholly  unable  to  say  how  much  money  her 
mother  borrowed  of  Lemuel  Beasley,  and 
does  not  claim  that  he  had  any  other  source 
from  which  to  get  the  money  except  from 
a  sale  of  his  26%  acres  of  land.  On  the  con- 
trary, she  admits  that  Lemuel  Beasley  was 
not  only  inclined  to  squander  his  money,  but 
was  at  times  an  Inmate  of  the  poor  house 
in  Gulpeper  county.  The  witness  carefully 
concealed  all  she  knew  about  the  transaction 
and  the  payment  for  the  6-acre  lot  by  her 
mother  with  money  borrowed  of  Lemuel 
Beasley,  telling  no  one  about  It  except  her 
husband,  until  after  Patrick  Doyle  was  dead, 
her  mother  dead,  and  this  suit  had  been 
pending  for  some  time. 

Patrick  Doyle's  bonds  became  due  in  1876. 
It  is  nowhere  claimed  that  he  was  unable  to 
pay  them,  and  they  could  have  been  collect- 
ed, if  not  voluntarily  paid,  by  enforcing  the 
lien  on  the  land  reserved  to  secure  their  pay- 
ment; yet  it  was  22  years  after  the  bonds 
became  due,  and  26  years  after  the  institu- 
tion of  the  suit  by  Mrs.  Beasley  for  the  avow- 
ed purpose  of  selling  the  land  for  which  the 
bonds  were  given,  to  obtain  the  means  with 
which  to  prevent  her  home  from  being  sold, 
before  this  suit  was  bought.  The  oldest  of 
Mrs.  Beasley's  children  was  bom  in  1854,  as 
we  have  seen,  and  the  youngest  became  of* 
age  some  years  before  Patrick  Doyle  died. 
Eighteen  years  before  Mrs.  Beasley  died  Pat- 
rick Doyle  obtained  the  deed  from  Saunders 
for  the  31%  acres  of  land,  and  recorded  it 
Still  no  steps  were  taken  to  subject  this  land 
to  the  payment  of  Patrick  Doyle*s  bonds  to 
Lewis,  commissioner,  until  January,  1888, 
and  it  is  neither  averred  nor  proven  that  any 
of  the  Beasleys  ever  demanded  of  Doyle  pay- 
ment of  the  bonds,  although,  as  fully  appears 
in  the  record,  they  found  it  difficult  to  obtain 
a  support 

Under  the  circumstances  surrounding  these 
people,  it  is  inconceivable  that  they  would 
have  remained  silent  through  all  these  years 
without  taking  steps  to  collect  the  bonds  now 
sued  on  if  they  had  not  been  paid.  The  only 
suggestion  of  an  excuse  for  the  long  delay  in 
bringing  this  suit  is  that  during  a  part  of  the 
time  after  these  bonds  became  due  and  paya- 
ble some  of  the  appellees  were  infants. 
Whether  appellees,  before  the  death  of  their 
mother,  had  an  interest  In  the  debt  sought  to 
be  collected  In  this  suit  Is  immaterial.  The 
question  here  is,  has  the  alleged  indebtedness 
been  paid? 

The  presumption  arising  out  of  the  lapse 
of  time,  the  conduct  of  the  parties  Interested, 
and  the  circumstances  surrounding  them, 
that  the  debt  has  been  long  since  paid,  is  irre- 
sistible,—not  paid  to  Lewis,  commissioner, 
or  as  receiver,  but  directly  or  indirectly  by 
Patrick  Doyle,  with  the  knowledge  and  ap- 
proval of  Mrs.  Beasley,  applying  the  money 
to  the  payment  of  the  debt  due  to  Herndon 
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secnred  on  the  six-acre  lot,  and  the  payment  | 
of  the  balance  to  Mrs*  Beasley.  J.  T.  Jack- 
son, who  Is  not  impeached  or  contradicted 
as  a  witness,  and  who  purchased  the  six-acre 
lot  f^om  Mrs.  Beasley,  states,  substantially, 
that  in  his  negotiations  to  purchase  the  six 
acre  lot  Thomas  Beasley  told  him,  in  the 
presence  of  Mrs.  Beasley,  who  sanctioned  the 
statement,  that,  while,  they  had  no  deed  for 
the  lot,  it  had  been  paid  for;  that  it  had  been 
paid  for  out  of  the  proceeds  from  the  sale 
of  the  81%  acres  of  land,  and  that  after  pay- 
ing for  it  there  was  $40  coming  to  them, 
which  they  had  gotten. 

The  case  for  appellees,  at  best,  is  clearly 
one  in  which  any  conclusion  that  a  court  of 
equity  might  arrive  at  In  their  favor  would 
be  purely  conjectural;  and  for  this,  if  for  no 
other  reason,  the  relief  they  seek  should  be 
denied.  See  Nelson  y.  Triplett  (Just  decided 
by  this  court)  89  EL  B.  160,  and  the  authori- 
ties there  cited. 

We  are  of  opinion  that  the  decree  ap- 
pealed from  is  erroneous,  and  should  be  re- 
versed, and  this  court  will  enter  a  decree  dis- 
missing appellees*  bilL 

Reversed. 

KEITH,  P.,  absent 


(99  Va.  628) 

LAUREIi .  CREEK   COAIi  ft  C»KB  00.   ▼. 
BROWNING  et  al. 

(Supreme  Oonrt  of  Appeals  of  Virginia.    June 

27,  1901.) 

LANDLORD  AND  TENANT— LEASE— CONDITIONS 
-FORFEITURE— VENDEE  OF  LESSOR^BS- 
TOPPBL-CANGELLATION. 

1.  Where  a  lease  of  lands  to  a  coal  company 
was  conditioned  that,  unless  a  railroad  com- 

f>any  commenced  condemnation  of  land  for  a 
ine  to  the  leased  land  by  a  certain  date,  the 
lease  should  be  void,  at  the  lessor's  option,  the 
owner  of  adjoining  land,  which,  was  necessary 
to  be  crossed,  who  refused  to  sell  a  right  of 
way  to  the  company,  and  afterwards  purchased 
the  interest  of  some  of  the  lessors,  is  not  es- 
topped from  insisting  on  a  forfeiture  of  the 
lease  for  failure  to  comply  with  the  condi- 
tion. 

2.  Land  belonging  to  several  persons  was 
leased  by  their  trustee  to  a  coal  company  for 
mining  purposes,  conditioned  that,  if  a  rail- 
road had  not  commenced  condemnation  of  land 
for  a  line  to  the  leased  land  by  a  certain  time, 
the  lease  should  be  void,  at  the  lessor's  option. 
Such  condition  was  not  complied  with,  nor 
was  the  lessee  able  to  comply,  and  assigned 
the  lease  to  one  incapable  of  complying  with  its 
stipulation.  Beld,  that  the  lessors  were  enti- 
tled to  cancel  the  lease. 

Appeal  from  circuit  court,  Tazewell 
county. 

Partition  by  James  S.  Browning  and  others 
against  the  Laurel  Creek  Coal  &  Ool^e  Com- 
pany. From  a  decree  in  favor  of  plaintiffs, 
defendant  appeals.    Affirmed. 

A«  J.  &  S.  D.  May,  Douglas  H.  Smith,  and 
Joseph  S.  Clark,  for  appellant  Henry  & 
Graham,  for  appellees. 


WHITTLE,  J.  The  property  involved  in 
this  litigation  consists  of  three  adjoining 
tracts  of  land  situated  on  Laurel  creek,  Taze- 
well county,  Va.,  embracing  in  the  aggregate 
a  surface  area  of  303%  acres.  This  land 
was,  on  June  17,  1895,  held  in  fee  simple  as 
follows: 

Hattie  El.  Stras  and  A.  O.  Spotts  were  the 
owners  of  150  acres,  and  they.  Jointly  with 
H.  0.  Alderson  and  T.  H.  Wlckham,  were 
the  owners  of  166%  acres,  and  W.  L.  Read 
was  the  owner  of  a  moiety  of  90  acres,  the 
residue  thereof. 

The  chief  value  of  these  lands  consists  of 
the  coal  deposits  which  they  contain,  being 
underlain  with  what  is  known  as  the  "Po- 
cahontas Seam  of  Coal." 

On  the  date  referred  to,  the  constituent 
owners,  with  the  view  of  having  the  coal 
mined  and  operated,  determined  to  combine 
their  interests,  and  for  that  purpose  united 
In  a  deed  by  which  they  conveyed  to  B.  W. 
Stras,  in  trust,  their  respective  holdings  in 
severalty,  and  took  in  lieu  thereof  certain 
specified  undivided  interests  in  the  entire 
tract,  thfe  estimated  coal-bearing  area  of 
which  was  fixed  at  343  acres.  Without  giv- 
ing in  detail  its  stipulations,  the  deed  pro- 
vides that  the  trustee  shall  lease  the  entire 
property  for  coal-mining  and  coal-coking 
purposes,  collect  the  royalties,  and  distribute 
the  net  proceeds  among  the  owners  in  pro- 
portion to  their  respective  interests. 

On  the  same  day,  ill  accordance  with  the 
provisions  of  the  trust  deed,  and  in  further- 
ance of  the  scheme  adopted,  the  trustee 
leased  the  entire  property  to  the  Laurel 
Creek  Goal  &  Coke  Company,  a  private  cor- 
poration, for  a  term  of  30  years,  which  lease 
was  ratified,  approved,  and  confirmed  by  all 
the  owners  afiixing  their  signatures  and 
seals  thereto,  and  duly  acknowledging  the 

By  the  terms  of  the  lease,  the  Laurel 
Creek  Coal  &  Coke  Company  agreed  to  pay 
certain  royalties,  on  the  coal  which  It  should 
mine  from  the  property,  and  further  stipu- 
lated as  follows: 

"The  carrying  out  of  this  contract  by  the 
lessee  is  conditioned  upon  its  being  able  to 
secure  the  condemnation  of  right  of  way 
for  a  railroad  by  the  Norfolk  and  Western 
Railroad  Company,  or  by  some  other  com- 
pany possessing  the  power  to  condemn  for 
railroad  purposes;  but  the  said  lessee  agrees 
and  binds  Itself  that  the  said  condemna- 
tion proceedings  are  to  be  begun  within 
sixty  days  from  the  date  of  this  contract  by 
the  Norfolk  and  Western  Railroad  Company, 
or  other  company  possessed  of  the  power  to 
condemn  for  railroad  purposes,  and  that 
such  condemnation  proceedings  shall  be 
prosecuted  with  due  diligence  to  completion, 
and  the  said  lessee,  or  its  assigns,  to  have 
until  the  first  day  of  September,  1^96,  to 
complete  their  other  preparations  for  min- 
ing; provided,  the  said  condemnati<m  pn> 
ceedings  be  instituted  and  diligentiy  proser 
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cnted  as  above  mentioned;  and  the  mining 
of  the  coal  is  to  begin  not  later  than  Sep- 
tember 1,  1896;  but  if  the  leasee  fUls  to  pro- 
cure said  Norfolk  and  Western  Railroad 
company,  or  other  company  with  power  to 
condemn,  as  above  mentioned,  to  begin  con- 
demnation proceedings  within  the  aforesaid 
sixty  days,  or,  such  condemnation  proceed- 
ings baying  been  begmi  by  such  company, 
it  falls  to  prosecute  the  same  with  due  dili- 
gence, or  said  lessee  falls  to  begin  shipping 
coal  by  the  first  day  of  September,  1866^ 
as  aboye  proyided,  then,  in  the  eyent  of 
any  or  either  of  these  conditions  being  brok- 
en, this  contract  is  to  be  yoid  at  the  option 
of  the  lessor." 

Between  the  western  termlnns  of  the  Po- 
cahontas Branch  of  the  New  Rlyer  Division 
of  the  Norfolk  &  Western  Railroad  Company 
and  the  leased  premises  Is  located  a  tract 
of  land  containing  about  100  acres,  owned 
by  the  appellee  Ollle  H.  Brownhig,  wife  of 
James  S.  Browning.  This  tract  Is  in  the 
form  of  a  parallelogram,  about  1%  miles  In 
length,  and  divided  about  equally  by  Laurel 
creelc,  which  flows  through  It'  from  west  to 
east  This  land  is  also  underlain  by  coal, 
which  appellees  have  been  mining  and  op- 
erating for  several  years. 

The  construction  of  a  railroad  to  the 
leased  premises  by  the  lessee  having  a  time 
Hmit  attached,  and  being  a/bsolutely  essential 
as  a  means  of  transportation  for  its  coal 
output,  and  ''he  only  practicable  route  being 
through  the  lands  of  the  Brownings,  the 
Laur^  Greek  Coal  &  Ooke  Company  en- 
deavored to  secure  a  right  of  way  by  con- 
tract with  them.  Failing  in  this,  it  opened 
negotiations  with  the  receivers  of  the  Nor- 
folk &  Western  Railroad  Company,  who,  at 
the  November  term,  1895,  procured  a  decree 
from  the  circuit  court  of  the  United  States 
for  the  Bastem  district  of  Virginia,  author- 
izing them  to  extend  their  branch  line  to  the 
leased  premises,  provld'ed  the  Laurel  Creek 
Coal  &  Ooke  Company  should  give  such  in- 
demnity as  was  satisfactory  to  the  receivers 
for  the  payment  by  the  lessee  company, 
without  any  obligation  or  agreement  on  the 
part  of  the  receivers,  to  reimburse  the  rail- 
road company  all  expenses,  damages,  and 
liability  that  might  be  incurred  for  securing 
for  said  extension  a  right  of  way  and  con- 
structing a  railroad  thei^eon. 

It  is  admitted  by  a  E.  F.  Burnley,  presi- 
dent of  the  Laurel  Creek  Ooal  &  Coke  Cbm- 
pany,  that  his  company  is  unable  to  comply 
with  the  terms  imposed  by  the  receivers 
through  their  solicitor,  Joseph  I.  Doran,  un- 
der the  provisions  of  said  decree,  and  that 
all  negotiations  on  the  siAJect  ceased  and 
determined  in  April,  1896;  that  no  effort  was 
ever  made  by  the  Norfolk  &  Western  Rail- 
road Oompany,  or  any  other  public  corpora- 
tion, to  condemn  a  right  of  way  through 
the  lands  of  the  Brownings,  in  the  county 
court  of  Tazewell  county,  the  only  tribunal 
having  original  Jurisdiction  in  the  premises; 


and  that  no  further  effort  had  been  made  by 
the  Laurel  Creek  Ooal  &  Coke  Company  since 
April,  1896,  to  comply  with  this  indispen- 
sable provision  of  the  lease,  and  that  none 
other  would  be  made  by  it. 

On  August  7, 1895,  James  S.  Browning  and 
wife  and  the  trustees  of  the  Southwest  Im- 
provement Company  purchased  the  Interest 
of  Hattie  E.  Stras  and  A.  C.  Spotts  in  the 
land  in  •  controversy,  and  on  April  29,  1898, 
James  S.  Browning  purchased  the  interest  of 
H.  C.  Alderson  therein.  The  Interest  of  T. 
H.  Wlckham  had  been  sold  in  a  suit  to  en- 
force a  vendor's  Hen  thereon,  and  purchased 
by  Edward  W.  Clark,  Henderson  M.  BeU, 
and  Joseph  I.  Doran,  trustees  of  the  Flat 
Top  Coal  Land  Association.  In  September, 
1895,  B.  W.  Stras,  trustee  in  the  original  deed 
of  June  17,  1895,  and  lessor  in  the  contract 
of  lease  of  the  same  date,  tendered  his  resig- 
nation to  the  coimty  court  of  Tajsewell  coun- 
ty, which  was  accepted,  and  no  effort  has 
been  since  made  to  secure  the  appointment 
of  another  trustee  in  his  stead. 

This  was  the  status  of  affairs  hi  July,  1888, 
when  Browning  and  wife  filed  a  bill  in  the 
circuit  court  of  Tazewell  county  against  all 
parties  Interested  in  the  property  in  contro- 
versy, the  prayer  of  their  bill  being  that  the 
deed  of  trust  and  contract  of  lease  be  de- 
clared null  and  void,  and  that  they  be  rele- 
gated to  the  title  and  interests  originally  held 
by  their  vendors,  and  that  a  proper  partition 
be  made  of  the  land. 

W.  L.  Read,  the  only  orighial  owner,  who 
had  retained  his  Interest  in  the  land,  an- 
swered the  bill,  and  united  in  its  prayer. 

The  Laurel  Creek  Coal  &  Coke  Company 
and  T.  H.  Wlckham  filed  separate  demurrers 
and  answers.  The  former  Insisted  that  it 
had  in  good  faith  endeavored  to  comply  with 
the  terms  and  conditions  of  the  lease,  and  to 
that  end  had  expended  $16,000  in  improving 
the  property  and  In  expenses  of  litigation. 
It  averred  that  it  had  been  obstructed  by 
James  S.  Browning,  who  succeeded  in  de- 
feating the  ^efforts  of  lessee  to  secure  a  right 
of  way  and  to  construct  a  railroad  as  requir- 
ed by  the  lease. 

The  circuit  court  was  of  opinion  that  the 
constituent  owners  and  their  vendees  should 
be  remitted  and  restored  to  their  respective 
rights  and  ownership  in  the  lands  as  they 
stood  before  the  making  of  the  trust  deed; 
that  the  lease  should  not  stand  in  the  way 
of  a  partition,  to  which  it  decided  the  par- 
ties were  entitled.  It  therefore  declared  the 
lease  at  an  end,  and  void,  made  proper  pro- 
vision for  ascertaining  the  value  of  the  im- 
provements put  upon  the  property,  and  de- 
creed partition  of  the  land,  and  it  Is  from 
this  decree  that  an  appeal  was  allowed  by 
one  of  the  Judges  of  this  court. 

It  has  been  earnestly  argued  that  the  deed 
of  trust  of  June  17, 1895,  is  void,  as  violating 
the  rule  against  perpetuities,  and  Imposhig 
an  unlawful  restraint  on  alienation,  and  that, 
the  deed  being  void,  the  lease  must  also  fall 
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but  tn  tbe  rlew  which  this  oonit  takes  of 
the  csiise»  it  is  imiiecessary  to  consider  ei- 
ther of  these  contentions. 

It  is  apparent  fiom  the  testimony— Indeed, 
It  seems  to  be  conceded—that  the  Lanrel 
Creek  Goal  ft  C<Ae  Ck>mpany  has  wholly  fail- 
ed to  comply  with  the  rital  stipnlation  of  the 
lease  In  relation  to  the  constmctlon  of  a  rail- 
road to  Its  property.  It  attrlbntes  this  fail- 
ore  to  the  alleged  nnwarranted  opposition  of 
James  8.  Browning,  and  Insists  that  he 
should  be  estopped  from  taking  advantage  of 
it  The  conflict  between  appellant  and  the 
Brownings  has,  thronghont  this  litigation, 
been  acrimonioos  in  the  extreme.  Without 
undertaking  to  pass  upon  the  relative  merits 
of  that  controversy.  It  is  sufficient  to  remark 
that  there  are  no  such  relations,  contractual 
or  other,  existing  between  them,  as  to  im- 
pose upon  the  Brownings  any  legal  obliga- 
tion to  allow  appellant  a  right  of  way  over 
their  lands.  In  that  respect  they  stood  at 
arms'  length,  and  no  lawful  resistance  by  the 
Brownings,  made  In  good  faith,  to  prevent  an 
injury  to  their  lands,  outside  the  leased 
premises,  In  condemning  it  for  railroad  pur- 
poses, can  operate  an  estoppel  upon  their 
right  to  demand  partition  of  their  interests 
In  the  lands  covered  by  the  lease. 

The  fact  that  tbe  estimated  cost  of  con- 
demnation and  construction  of  a  railroad  for 
1%  miles  through  their  land  is  $43,000,  would 
seem  to  indicate  that  the  contention  of  the 
Brownings  that  the  road  would  inflict  serious 
injury  upon  their  property.  Is  not  without 
merit 

The  trial  court  was  confronted  with  these 
conditions:  The  trustee  and  lessor,  B.  W. 
Stras,  had  resigned  his  trust  and  no  effort 
had  been  made  to  appoint  a  new  trustee. 
Practically  all  the  beneficial  owners  of  the 
leased  premises  desired  a  cancellation  of  the 
lease,  and  partition  of  the' land.  The  lessee 
had  wholly  failed  to  comply  with  the  re- 
quirement in  relation  to  the  construction  of 
a  railroad,  and  admitted  its  inability  to  com- 
ply, which  failure,  by  express  -condition  of 
the  contract  rendered  it  void  at  the  option 
of  the  lessor,  and,  confessedly,  defeated  the 
sole  object  which  the  parties  had  in  contem- 
plation in  making  the  lease  and  rendered 
that  object  impossible  of  performance.  The 
lessee  had  abandoned  and  relinquished  all  its 
rights  under  the  contract  to  one  George  L. 
Easterbrooke,  Jr.,  a  clerk  residing  in  the  city 
of  Philadelphia,  who  was  never  on  the  prop- 
erty, and  is  not  shown  to  have  paid  any  con- 
sideration for  the  assignment  of  the  lease,  or 
to  i>08sess  either  the  capacity  or  means  to 
comply  with  its  stipulations.  Virtually,  there 
was  neither  lessor  nor  lessee.  Upon  this 
state  of  facts,  it  is  not  perceived  how  the 
circuit  court  could  have  reached  a  conclusion 
other  than  It  did. 

The  general  doctrine  is  admitted  that  equi- 
ty does  not  favor  penalties  and  forfeitures, 
and  will  not  ordinarily,  lend  Its  active  aid 
to  enforce  them,  but  will  leave  the  parties  to 


pursue  their  legal  remedies.  Nevertheless, 
In  this  state  the  rule  is  well  established  that 
when  a  oourt  of  equity  acquires  Jurisdiction 
of  a  cause  for  any  purpose.  It  will  retain  it 
and  do  complete  Justice  betweoi  the  parties, 
enforcing.  If  necessary,  legal  rights  and  ap- 
plying legal  remedies  to  accomplish  that  end. 
Especially  Is  this  true  of  suits  for  partition, 
where,  by  exi^ess  provision  of  the  statute,  a 
court  of  equity  '"may  take  cognizance  of  all 
questions  of  law  affecting  the  legal  title  that 
may  arise  in  any  proceeding.**  Code  Ya.  c 
114,  I  2562;  PiUow  v.  Improvement  Co.,  02 
Ya.  144,  23  &  B.  32,  53  Am.  St  Bep.  804. 

Where  a  contract  has  failed  of  its  purpose 
by  the  default  of  one  of  the  parties,  occa- 
sioned by  either  his  inability  or  unwilling- 
ness to  comply  with  its  provisions,  a  court  of 
equity,  having  acquired  Jurisdiction  of  the 
parties  and  subject-matter,  will  not  hesitate, 
at  the  instance  and  for  the  relief  of  a  party 
not  in  default  to  cancel  the  ccmtract  if  it 
stands  as  a  barrier  in  the  way  of  doing  com- 
plete Justice  in  the  cause. 

In  the  case  of  Cowan  v.  Iron  Co.,  83  Ya. 
547,  3  S.  B.  120,  which  involved  a  mining 
lease,  the  court  said:  "Although  the  lessee 
had  mined  some  of  the  minerals  from  Cow- 
an's property,  and  paid  him  a  royalty  there- 
on, it  appearing  that  the  lessee  had  ceased  to 
mine  for  an  unreasonable  time,  the  lease  was 
set  aside  and  annulled."  And  in  the  later 
case  of  Coal  Co.  v.  Hise,  82  Ya.  238,  23  S.  E. 
303,  also  a  case  of  a  mining  lease,  the  court 
held  *that  If  the  lessee  fails  to  discharge  his 
duty,  a  court  of  equity  will  set  aside  and  an- 
nul the  agreement"  and  such  relief  was 
granted  in  that  cause. 

In  dealing  with  this  case  it  was  the  prov- 
ince of  the  court  to  ascertain  the  intention 
of  the  parties  in  making  the  lease,  and  for 
that  purpose  to  take  Into  consideration  their 
situation,  the  subject-matter  of  the  agree- 
ment and  the  object  sought  to  be  attained; 
and  if,  as  stated,  that  object  had  been 
thwarted,  either  by  reason  of  tbe  inability  or 
unwillingness  of  the  lessee  to  perform  the 
contract  it  was  the  duty  of  the  court  to  an- 
nul the  deed  of  trust  and  contract  of  lease, 
and  relegate  the  lessors  and  their  vendees  to 
their  original  rights. 

In  the  case  of  Armistead's  Ex'rs  v.  Hartt 
07  Ya.  816,  33  8.  E.  616,  the  court  held  that: 
"Although  all  the  objects  and  purposes  of  a 
trust  have  not  been  accomplished,  yet  •  •  • 
if  the  beneficiaries  are  sul  Juris,  and  desire 
the  termination,  a  court  of  equity  may  de- 
cree Its  termination.  If  no  good  puri>ose  wlU 
be  served  by  a  continuation  of  the  trust  and 
those  interested  will  not  be  benefited,  the 
mere  objection  of  the  trustee  to  Its  termina- 
tion will  be  unavailing.**  2  Perry,  Trusts,  | 
920. 

The  court  is  of  opinion  that  under  the  law 
applicable  to  the  facts  and  circumstances  of 
this  cause,  there  Is  no  error  in  the  decree 
complained  of,  and  that  it  ought  to  be  afiELrm- 
ed.    Affirmed. 
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GREEVER  ▼.   BANK   OF   GRAHAM   ct   al. 

^Supreme  Court  of  Appeals  of  Virginia.    June 

27,  1901.) 

BILLS  AND  NOTES— COLLATERAL  8BGURITT— 
FRAUDULENT  APPLICATION— VIOLATION  OP 
CONDITIONS  —  INDORSE^RS  —  ACTIONS  —  BVI- 
DBNCK-ADMISSIBILITY-OOMPBTBNCT-QUia- 
TIONS— ANSWER  —  OBJECTIONS  —  CONDITION 
ON  APPEAL. 

1.  Where,  in  an  action  by  a  banlc  against  in- 
dorsers  on  a  note  given  as  collateral  for  a  note 
secured  by  deed  of  trust,  made  in  1892,  defend- 
ants claimed  that  their  indorsement  was  made 
on  condition  that  the  deed  of  trust  be  released, 
evidence  by  plaintiff's  president  as  to  the  value 
in  1892  and  1893  of  the  property  conveyed  by 
the  deed  of  trust  was  immaterial. 

2.  It  was  not  error  to  refuse  to  allow  evi- 
dence  of  an  opinion  expressed  to  the  witness 
by  the  bank's  cashier  after  the  transaction  as 
to  the  bank's  legal  rights  in  the  premises,  as 
the  cashier  was  not  a  party  to  the  transaction. 

3.  If  the  party  owing  ^the  debt  secured  made 
a  fraudulent  application  of  the  note  sued  on 
for  a  purpose  different  from  that  for  which  it 
was  intrusted  to  him,  or  he  negotiated  it  in 
violation  of  the  conditions  on  which  he  obtain- 
ed it,  plaintiff  could  not  recover  if  at  the  time 
of  the  purchase  of  the  note  the  bank  had  no- 
tice that  the  party  was  making  such  fraudulent 
application  of  it. 

4.  An  instruction  as  to  the  effect  of  a  fraud- 
nleut  application  of  the  note  sued  on,  of  which 
plaintiff  knew,  was  not  prejudicial  to  defend- 
ants because  it  omitted  any  reference  to  a  vio- 
lation of  the  condition  on  which  it  was  given, 
where  an  instruction  had  been  ^ven  both  as  to 
the  defense  of  fraudulent  application  and  vio- 
lation of  conditions. 

5.  Where  the  expected  answer  to  a  question 
objected  to  is  not  shown,  the  objection  will  not 
be  considered  on  appeal. 

Buchanan,  J.,  dissenting. 

Error  to  circuit  court,  Tazewell  county. 

Action  on  a  note  by  the  Bank  of  Graham 
against  J.  A.  Greever  and  others.  From  a 
judgment  in  favor  of  plaintiff,  defendants 
bring  error.    Affirmed. 

Henry  &  Graham  and  Chapman  &  Gillespie, 
for  plaintiffs  in  error.  Hicks  &  Williams,  for 
defendant  in  error. 


HARRISON,  J.  The  petitioners  to  whom 
this  writ  of  error  was  awarded  were  the  in- 
dorsers  upon  a  certain  negotiable  note  held 
by  the  Bank  of  Graham,  and  the  judgment 
complained  of  was  for  ^1,044.60,  the  balance 
due  on  that  note.  The  defense  made  by  the 
indorsers,  as  shown  by  their  "statement  of 
defense"  filed  in  response  to  the  demand  of 
the  plaintiff  bank,  was  that  the  note  sued  on 
was  Indorsed  by  them  upon  certain  condi- 
tions, which  the  bank  did  not  perform,  and 
therefore  that  the  note  never  became  opera- 
tive and  binding  ut>an  the  indorsers.  The 
bank  denied  the  position  taken  by  the  in- 
dorsers, and  insisted  that  it  was  the  bona  fide 
holder  for  value  of  the  note,  in  due  course  of 
business,  and  without  notice  of  the  alleged 
conditions. 

It  appears  from  the  record  that  in  Novem- 
ber, 1882,  the  West  Graham  Woodworking 
Company  executed  a  deed  of  trust  upon  cer- 
tain real  and  personal  property  to  secure  to 


the  Bank  of  Graham  the  payment  of  a  note 
for  $5,000,  made  by  the  Graham  Woodwork- 
ing Company.  That  note  provided  on  its  face 
that,  whenever  additional  collaterals  should 
be  required  by  the  bank,  the  obligor  would 
furnish  the  same.  The  bank  became  dls» 
satisfied  with  Its  security,  and  was  pressing 
J.  B.  Greever,  the  president  of  the  debtor 
company,  and  its  chief  owner,  for  additional 
collateral.  Under  these  circumstances  J.  B. 
Greever  proposed  to  Alex.  St.  Clair,  the  pres- 
Ideut  of  the  bank,  that  he  would  furnish  two 
well-indorsed  notes,  one  for  $1,000  and  the 
other  for  $4,000,  in  lieu  of  the  $5,000  note.  If 
the  bank  would  release  the  deed  of  trust 
St  Clair  agreed  to  this  If  notes  satisfactory 
to  the  bank  were  furnished.  When  the  notes 
were  presented,  the  president  of  the  bank  re- 
fused to  accept  the  $4,000  note  and  release 
the  deed  of  trust,  saying  that  be  did  not 
know  any  of  the  indorsers  except  J.  A.  Gteev- 
er,  but  offered  to  take  the  notes  as  additional 
collateral  security.  Thereupon  J.  B'.  Greever 
stated  that  he  would  see  J.  A.  Greever,  one 
of  the  Indorsers.  In  a  few  days  J.  B.  Greever 
returned,  and  delivered  the  notes  to  the  bank 
as  additional  collateral  security  for  the  deed 
of  trust  debt  ss  shown  by  a  contemporaneous 
assignment  in  writing  executed  by  him. 

The  indorsers  claim  that  their  names  were 
secured  upon  the  $4,000  note  by  Greever  upon 
condition  that  the  deed  of  trust  would  be  re- 
leased, thereby  enabling  Greever  to  sell  the 
property  to  better  advantage  than  could  be 
done  under  the  deed  of  trust 

We  are  of  opinion  that  the  court  did  not  err 
in  refusing  to  allow  the  witness  St  Clair  to 
answer  the  question  propounded  by  the  de- 
fendants calling  for  the  opinion  of  the  wit- 
ness as  to  the  value  of  the  property  conveyed 
by  the  deed  of  trust  during  the  years  1892 
and  1893.  If  this  question  had  indicated  a 
pertinent  Inquiry,  the  objection  could  not  be 
considered,  for  the  reason  that  the  answer  ex- 
pected is  not  given,  and  therefore  the  court 
could  not  determine  its  materiality.  The  wit- 
ness might  have  answered  that  he  did  not 
know  the  value  of  the  property. 

We  are  further  of  opinion  that  the  court 
did  not  err  in  refusing  to  allow  the  twelfth 
question  and  answer  in  the  deposition  of  J. 
B.  Greever  to  be  read  to  the  jury,  which 
would  have  put  before  the  jury  an  opinion  al- 
leged by  the  witness  to  have  been  expressed 
to  him  by  the  cashier  of  the  bank  after  the 
transaction  under  consideration,  touching  the 
bank's  legal  rights  in  the  premises..  The  cash- 
ier was  not  a  party  to  the  transaction,  and 
was  not  present  when  the  negotiation  took 
place.  If  he  ever  said  what  the  witness  cred- 
its him  with  saying.  It  was  wholly  Irrelevant 
and  could  in  no  way  affect  the  rights  of  the 
bank. 

We  are  further  of  opinion  that  there  was 
no  error  to  the  prejudice  of  the  defendants  in 
the  three  instructions  which  the  court  gave, 
nor  in  the  rejection  of  the  two  Instructions 
offered  by  them. 
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The  second  Instruction  given  by  the  court 
Informed  the  Jury  clearly  that,  if  they  be- 
lieved from  the  evidence  that  J.  B.  Qreever 
made  a  fraudulent  application  of  the  note 
sued  on  for  a  purpose  different  from  that  for 
which  it  was  intrusted  to  him,  or  that  he 
negotiated  the  same  in  violation  of  the  con- 
ditions upon  which  he  obtained  it,  the  plain- 
tiff could  not  recover  if  they  further  believed 
from  the  evidence  that  at  the  time  of  the  ne- 
gotiation and  purchase  of  the  note  the  bank 
had  notice  that  Greever  was  making  such 
fraudulent  application,  or  was  negotiating  the 
note  in  violation  of  such  conditions. 

The  third  instruction  was  evidently  intend- 
ed to  inform  the  Jury  as  to  the  evidence  they 
were  entitled  to  consider,  and  Its  relevancy 
in  this  class  of  cases.  The  instruction,  how- 
ever, begins  by  reiterating  what  was  said  in 
the  second  instruction  as  to  the  fraudulent 
application  of  the  note,  and  omits  any  refer- 
ence to  the  violation  of  the  conditions  upon 
which  It  waji  obtahied;  thus,  it  is  contended, 
giving  greater  liromlnence  to  the  defense  that 
the  note  had  been  used  in  fraud  of  the  rights 
of  the  Indorsers  than  to  the  defense  that  Its 
use  was  a  violation  of  the  alleged  conditions 
upon  which  the  note  was  indorsed.  It  is  sug- 
gested that  the  giving  of  this  third  instruc- 
tion made  it  incumbent  upon  the  court  to  give 
the  first  Instruction  offered  by  the  defend- 
ants, which  reiterated  what  had  been  said  in 
the  court's  second  instruction  touching  the  al- 
leged condltiona 

The  second  instruction  fully  Informed  the 
Jury  upon  both  phases  of  the  defense,  and  it 
was  wholly  unnecessary  to  repeat  in  the 
court's  third  instruction  anything  theretofore 
stated  for  the  guidance  of  the  Jury  with  re- 
spect to  either  phase  of  the  defense.  Under 
the  circumstances  of  this  case  we  do  not  see 
that  the  defendants  could  have  been  preju- 
diced by  the  third  Instruction  given  by  the 
court  Indeed,  it  is  difficult  to  perceive  how 
any  other  proper  verdict  could  have  been  ren- 
dered. 

The  Judgment  must  be  affirmed. 

BUOHANAN,  J.  (dissenting).  I  concur  in 
the  opinion  of  the  court  upon  the  assignments 
of  error  as  to  the  rulings  of  the  circuit  court 
upon  the  admission  and  rejection  of  evidence, 
but  I  dissent  in  so  far  as  it  holds  that  the 
circuit  court  did  not  err  in  giving  instruction 
No.  3  for  the  plaintiff,  and  in  refusing  to  give 
instraction  numbered  4  by  the  defendants. 

By  instruction  No.  2  given  for  the  plaintiff 
the  Jury  were  told  that,  if  they  believed  that 
the  maker  of  the  note  sued  on  fraudulently 
applied  It  to  a  purpose  different  from  that  for 
which  it  was  intrusted  to  him,  or  that  he  ne- 
gotiated it  in  violation  of  the  conditions  upon 
which  he  obtained  it,  and  that  the  plaintiff 
had  noticed  that  he  was  making  a  fraudulent 
use  of  it,  or  was  delivering  it  in  violation  of 
the  conditions  upon  which  he  obtained  it,  the 
plaintiff  was  not  entitled  to  recover. 

Instruction  No.  8  given  for  the  plaintiff  told 


the  Jury  in  effect  that,  although  they  believed 
that  the  note  was  obtained  by  fraud,  or  was 
used  for  a  fraudulent  purpose,  yet  If  they  be- 
lieved that  the  plaintiff  took  the  note  in  good 
faith,  and  without  notice,  they  must  find 
against  the  defendants,  wholly  omitting  any 
reference  to  the  other  defense,— that  the  note 
was  negotiated  in  violation  of  the  conditions 
upon  which  it  was  procured,  which,  if  provied, 
would  have  entitled  the  defendants  to  a  ver- 
dict, although  they  failed  to  make  good  the 
other  defense. 

A  Jury,  in  my  Judgment,  is  erroneously  in- 
structed who  are  told  in  one  inatructlon  that, 
if  they  believe  that  if  either  of  tiyo  defenses 
are  made  out  by  the  evidence,  they  must  find 
for  the  defendants,  and  in  another  instruction 
are  told  that,  if  they  find  that  one  of  the  de- 
fenses is  not  made  out,  they  must  find  for  the 
plaintiff. 

The  defendant's  Instruction  numbered  4 
was,  I  think,  a  correct  statement  of  the  law, 
and  ought  to  have  been  given,  especially  after 
plaintilTs  Instruction  No.  3  was  given. 

I  think  a  new  trial  should  be  awarded. 

Affirmed* 


(99  Va.  606) 
REPASS  ▼.  RICHMOND  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 

27,  1901.) 

ACTION— BONDS— LIABILITT  OF  BITRBTT— B8- 
TOPPEL— NON  BST  FACTUM— BVIDBNCB— AD- 
MISSIBILITY—RES  INTER  ALIOS  ACTA— PRB- 
SUMPTIONS— WITNESSES— CORROBORATION  — 
SBLF-SERVINO  DECLARATIONS— ISSUBS  OUT 
OF  CHANCERY. 

1.  A  county  treasurer  gave  notice  to  a  deputy 
and  the  sureties  of  the  latter  that  the  treasure 
er  would  move  for  judgment  for  the  sum  In 
which  the  deputy  was  in  default,  and  the  dep- 
uty filed  a  bill  to  restrain  such  action,  adnut- 
ting  the  execution  of  the  bond,  and  the  treas- 
urer filed  a  cross  bill,  the  sureties  being  parties 
to  both  bills.  A  consent  order  was  afterwards 
entered,  appointing  a  commissioner  to  take  an 
accounting  to  determine  the  balance  due  the 
treasurer.  The  sureties  had  uot  appeared  or 
answered  at  the  time  of  the  accounting,  but 
testified  at  the  same.  Beld^  that  the  con- 
duct of  the  sureties,  not  being  prejudicial  to 
the  treasurer,  would  not  estop  them  from  plead- 
ing non  est  factum  as  to  the  bond. 

2.  Evidence  Is  not  admissible,  in  an  action  on 
a  bond  of  a  deputy  treasurer  in  which  the  sure- 
ties plead  non  est  factum,  as  to  the  character 
of  the  bonds  given  by  other  deputies  and  oth- 
er sureties,  and  the  manner  of  the  execution 
thereof. 

3.  Where  the  surety  on  a  bond  testifies  that 
it  was  in  blank  when  signed  by  him,  and  the 
plaintiff  shows  former  contrary  statements  by 
the  surety,  the  latter  cannot  show,  for  the 
purpose  of  corroboration^  that  he  stated,  prior 
to  the  institution  of  the  suit,  that  the  bond  waa 
in  blank  when  he  signed  it. 

4.  The  admission  of  improper  evidence  on 
the  trial  of  an  issue  out  of  chancery  is  ground 
for  the  reversal  of  a  decree  based  entirely  on 
the  verdict  returned  by  the  jury,  where  the  ev- 
idence was  conflicting,  and  determination  oC 
the  issue  was  based  on  the  credibility  of  the 
witnesses,  and  the  court  thought  he  should 
follow  the  verdict  of  the  jury  thereon. 

Appeal  from  chrcuit  court;  Wythe  county. 


Va.) 


REPASS  V.  RICHMOND. 
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Suit  on  a  bond  by  J.  W.  Repass  against  | 
W.  A.  Richmond  and  others.    From  a  decree 
In  favor  ot  defendants,  plaintiff  appeals.    Re- 
Tersed. 

C.  B.  Thomas,  J.  H.  Fulton,  and  A  A 
Campbell,  for  appellant  W.  S.  Poage,  Walk- 
er &  Caldwell,  Robert  Crockett,  and  J.  L. 
Cleaves,  for  appellees. 

BUCBU.NAN,  J.  J.  W.  Repass,  who  was 
treasurer  of  Wythe  county  from  July  1, 1883,/ 
to  Jane  30,  1896,  gave  two  notices  to  B.  S. 
Repass,  one  of  his  deputies,  and  the  sure- 
ties on  the  bond  of  the  latter,  that  he  would, 
at  the  February  term,  1897,  of  the  circuit 
court  for  that  county,  move  for  Judgments  for 
the  amount  his  deputy  was  in  default  to- 
gether with  interest  and  damage  thereon. 
Upon  the  calling  of  the  notices,  the  deputy 
presented  a  bill  to  the  court  praying  for  an 
injunction  to  restrain  the  plaintiff  from  a 
further  prosecution  of  his  motions  at  law, 
making  the  smreties  on  both  his  bonds,  as 
well  as  the  treasurer,  parties  defendant 
The  bill  admitted  the  execution  of  the  bonds, 
but  allied  that  the  accounts  between  him 
and  the  treasurer  were  in  such  a  complicated 
condition  that  a  settlement  thereof  was  nec- 
essary by  a  commissioner  of  the  court  when 
it  would  be  found  that  neither  he  nor  his 
sureties  owed  the  treasurer  anything.  The 
injunction  was  granted  as  prayed  for. 

At  the  April  rules,  1897,  the  appellant  an- 
swered the  bill  and  at  the  May  rules  filed 
his  cross  bill,  making  B.  S.  Repass  and  his 
sureties  on  both  bonds  parties  defendant 

On  June  5th  following,  a  consent  order 
was  entered,  directing  a  special  commission- 
er of  the  court  to  take  an  account  between 
the  treasurer  and  his  deputy,  and  report 
what  balance^  if  any,  was  due  from  the  dep- 
uty. The  commissioner  took  the  account 
and  reported  it  to  the  court  in  August  1898, 
by  which  it  appeared  that  there  was  a  large 
balance  due  from  the  deputy  and  his  sureties 
on  ills  bond  dated  February  25,  1890.  At 
the  following  (September)  term  of  the  court 
the  sureties  on  that  bond  tendered  a  plea  of 
non  est  factum,  which  the  court  rejected 
upon  the  ground  that  the  filing  of  the  pleas 
had  been  unduly  delayed.  At  the  next 
(March)  term  of  the  court  they  filed  answers 
to  both  the  original  and  cross  bills,  in  which 
they  denied,  among  other  things,  that  they 
had  executed  the  bond  dated  February  25, 
1890.  Depositions  were  taken  by  both  par- 
ties, and  at  the  February  term,  1900,  of  the 
court  an  Issue  out  of  chancery  was  directed 
upon  motion  of  the  said  sureties,  over  the 
appellant's  objection,  to  determine  whether 
the  bond  In  question  was  their  true  writing 
obligatory.  Upon  the  trial  of  that  issue  the 
Jury  found  that  the  said  writing  was  not  the 
bond  of  the  sureties.  The  motion  of  the 
appellant  to  set  aside  the  verdict  was  over- 
ruled, an  order  was  entered  approving  it 
and  directing  it  to  be  certified  to  the  chan- 
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eery  side  of  the  court,  in  which  a  decree 
was  entered  dismissing  the  original  and  cross 
bills  as  to  the  parties  in  whose  favor  the 
verdict  was  found.  From  that  decree  this 
appeal  was  taken. 

The  first  error  assigned  is  the  action  of 
the  court  in  awarding  the  issue  out  of  chan- 
cery. 

It  is  not  claimed  that  under  ordinary  cir- 
cumstances it  was  not  a  proper  case^  in  the 
discretion  of  the  trial  court  for  an  issue  out 
of  chancery;  but  it  is  insisted  that  the  de 
lay  of  the  appellees  in  denying  the  executiou 
of  the  bond,  their  consent  to  the  order  for 
an  account  their  appearance  before  the  com- 
missioner as  witnesses,  and  the  testimony 
given  by  them  estopped  them  from  relying 
upon  the  defense  of  non  est  factum. 

It  is  settled  law  that  whenever  an  act  is 
done  or  a  statement  is  made  by  a  party, 
which  cannot  be  contradicted  without  fraud 
on  his  part  and  injury  to  the  other  party 
whose  conduct  has  been  influenced  by  the 
act  or  admission,  the  character  of  estoppel 
will  attach  to  what  would  otherwise  be  a 
mere  matter  of  evidence.  But  an  estoppel 
by  conduct  does  not  exist  where  the  party 
setting  it  up  has  not  relied  upon  the  con- 
duct of  the  other  party,  and  been  induced  to 
do  something  which  he  otherwise  would  not 
have  done.  Bargamin  v.  Clarke,  20  Grat 
652;  Dalr  v.  U.  a,  16  Wall.  1,  4,  21  L.  Bd. 
491. 

As  the  principle  of  estoppel  invoked  by  ap- 
pellant to  preclude  the  appellees*  sureties 
from  setting  up  the  defense  of  non  est  fac- 
tum to  the  bond  of  their  principal  rests  upon 
the  ground  of  fraud,  and  as  the  effect  might 
be  to  shut  out  the  truth,  it  is  never  applied, 
as  was  said  by  Judge  Joynes  in  Bargamin  v. 
Clarke,  supra,  in  any  of  its  branches,  upon 
an  uncertain  and  speculative  state  of  facts. 

Both  in  the  original  and  cross  bills  to 
which  the  appellees  were  parties  defendant 
it  was  alleged  that  they  had  executed  the 
bond,  the  validity  of  which  the  issue  out  of 
chancery  was  directed  to  try.  At  the  time 
the  consent  decree  for  an  account  was  en- 
tered, they  had  neither  pleaded  to  nor  an- 
swered these  bills,  and  did  not  offer  to  do 
so  until  after  the  account  ordered  had  been 
taken  and  reported  to  the  court  The  deputy 
treasurer  claimed  in  his  bill  that  upon  a 
proper  settlement  it  would  appear  that  he 
was  not  indebted  to  the  appellant  in  any 
amount  and  prayed  for  an  account  The 
treasurer  insisted  in  his  answer  and  cross 
bill  that  there  was  a  large  balance  due  from 
his  deputy,  and  that  there  was  no  necessity 
for  an  account  but  asked,  if  the  court  was 
of  opinion  that  an  account  was  necessary; 
that  it  should  be  taken  as  speedily  as  pos- 
sible. Before  the  next  term  of  the  court, 
and  within  less  than  30  days  after  the  cross 
bill  was  filed,  the  appellant  gave  notice  that 
he  would  move  the  Judge  in  vacation  to  en- 
ter an  order  for  an  account  The  other  par- 
ties accepted  service  of  the  notice^  and  con- 
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sented  to  the  order  for  an  account,  which 
directed  a  special  commissioner  of  the  court 
*to  take,  state,  and  r^ort  an  ae(:ount  of  all 
^he  tax  tickets  which  were  placed  by  J.  W. 
Repass,  late  treasurer  of  Wythe  county,  In 
the  hands  of  Emory  S.  Repass,  his  deputy, 
for  collection,  and  what  payments  he  has 
made  to  J.  W.  Repass  on  account  of  the 
tickets  which  he  has  collected,  and  what 
other  credits  said  Emory  S.  Repass,  as  said 
deputy,  is  entitled  to  credit  for  in  his  ac- 
count with  said  J.  W.  Repass  for  claims 
jsettled  by  him,  and  turned  over  to  said  J. 
W.  Repass,  commissions,  delinquent  list,  etc, 
and  what  balance.  If  any,  there  is  due  from 
fiaid  Emory  S.  Repass,  as  said  deputy  treas- 
urer of  Wythe  county,  on  account  of  tax 
tickets  taken  as  aforesaid  for  collection." 

The  commissioner  was  also  directed  to 
report  any  other  matter  which  he  might 
deem  pertinent,  or  as  to  which  any  party 
might  require  him  to  report. 

Ab  before  stated,  the  order  for  the  account 
was  prayed  for  by  the  deputy  treasurer  in 
his  bill,  and  made  upon  the  motion  of  the 
appellant.  They  had  the  right  to  the  ac- 
count, and  the  court  ought  to,  and  no  doubt 
would,  hape  made  the  order,  even  if  the 
appellees  had  not  consented  to  it.  Indeed, 
they  had  no  right  to  object,  as  the  parties 
asking  It  were  entitled  to  it  as  betwe^i 
themselves,  irrespective  of  the  question  of 
the  liability  of  the  appellees  on  the  bond 
in  controversy. 

The  appellees  neither  made  nor  attempted 
to  set  up  any  defenise  until  they  tendered 
their  plea  of  non  est  factum.  Their  con- 
senting to  a  decree  for  an  account,  to  which 
they  had  no  right  to  object;  their  testifying 
before  the  commissioner,  as  witnesses  for 
the  deputy  treasurer,  that  they  had  heard 
the  treasurer  admit  that  the  sum  due  from 
his  deputy  was  much  less  than  he  now 
claimed;  tiieir  failure  to  make  any  defense 
until  the  account  came  in  showing  the  bal- 
ance due  from  the  deputy,— are  circum- 
stances to  be  considered  in  passing  upon  the 
plea  of  non  est  factum;  but  they  do  not 
amount  to  an  estoppel,  for  it  does  not  clear- 
ly appear  that  the  appellant  was,  by  their 
conduct,  misled  to  his  prejudice,  without 
which,  whatever  may  be  its  force  as  evi- 
dence, their  conduct  will  not  amount  to  an 
estoppel.  Bigelow,  Estop.  433,  434,  492,  493; 
7  Rob.  Va.  Prac.  447,  448. 

Upon  the  trial  of  the  issue  the  plaintiff 
offered  to  prove  that  when  he  was  first 
elected  treasurer  he  obtained  from  the  clerk 
of  the  county  court  printed  forms  of  bonds 
taken  by  the  commonwealth  from  its  offi- 
cers, and  that  one  of  these  printed  forms 
was  filled  out  by  the  clerk  of  the  court  for 
the  guidance  of  the  plaintiff  in  taking  bonds 
from  his  deputies,  and  that  his  custom  was, 
whenever  he  appointed  deputies,  to  fill  their 
bonds,  leaving  no  blanks  except  the  names 
of  the  sureties  and  the  date  of  the  bonds; 
that,  when  they  applied  for  the  bonds,  he 


(plaintiff)  dated  and  handed  them  to  the 
deputies  to  have  their  sureties  sign  them; 
that  In  the 'year  1890  he  prepared  three 
bonds— <me  for  each  of  his  deputies— on  the 
same  day,  at  the  same  time,  with  the  same 
pen  and  ink*  laid  them  away  until  his  depu- 
ties came  to  get  them  to  have  them  signed 
by  their  sureties,  respectively,  when  he  In- 
serted the  dates;  that  one  of  those  bonds  was 
dated  January  17,  1890,  another  the  24th  of 
that  month,  and  the  bond  in  question  in  this 
case  the  25th  day  of  February  following. 
The  plaintiff  then  offered  in  evidence  the 
bonds  executed  by  his  other  deputies  and 
their  sureties,  dated,  respectively,  January 
17  and  24,  1890,  that  the  Jury  might  com- 
pare them  with  the  bond  in  issue.  All  this 
was  objected  to  by  the  defendants  upon  the 
ground  that  it  was  irrelevant  testimony. 
The  court  sustained  the  objection,  and  re- 
fused to  allow  the  form  furnished  by  the 
clerk  and  the  bonds  executed  by  the  other 
deputies  and  their  sureties  to  go  to  the  jury. 
The  plaintiff  then  offered  to  prove  that  the 
bonds  of  his  other  deputies  had  been  sued 
on,  the  suits  defended,  and  that  those  bonds 
were  filled  out  when  they  were  delivered  to 
the  deputies  to  be  signed,  with  the  avowal 
that  his  purpose  in  offering  this  evidence 
was  to  enable  him  to  get  the  bonds  of  his 
other  deputies  before  the  Jury,  in  order  that 
they  might  inspect  and  compare  them  with 
the  bond  in  controversy.  This  evidence  was 
also  rejected.  Each  of  these  rulings  is  as- 
signed as  error. 

The  defendants  were  not  parties  to  the 
bonds  of  the  other  deputies.  Those  bonds 
were  not  part  of  the  res  gestae,  and  had  no 
connection  whatever  with  the  bond  In  con- 
troversy. 

Except  in  certain  cases,  where  the  knowl- 
edge, motive,  or  intention  of  the  party  Is  a 
material  fact  in  the  case,->a8  it  was  not  In 
this  case,— the  general  rule  is  that  no  rea- 
sonable presumption  can  be  formed  as  to 
the  making  or  execution  of  a  contract  by  a 
party  with  one  person  in  consequence  of  the 
mode  in  which  he  has  made  or  executed 
similar  contracts  with  other  persons.  Neith- 
er can  parties  be  affected  by  the  conduct  or 
dealings  of  strangers.  Transactions  which 
fall  within  either  of  these  classes  are  res 
inter  alios  acta,  and  evidence  of  this  descrip- 
tion is  uniformly  rejected.  1  PhiL  Bv.  748, 
749;  1  Greenl.  Ev.  H  52,  58. 

A.  R.  Wlllard,  one  of  the  defendants,  testi- 
fied on  the  trial  of  the  issue  out  of  chancery 
that  the  bond  upon  which  he  was  sued  as 
one  of  the  sureties  of  the  deputy  treasurer 
was  not  filled  up  when  he  signed  it  By 
cross-examination  and  otherwise,  an  effort 
was  made  to  show  that  this  statement  was 
in  conflict  with  his  conduct  and  admissions 
prior  to  that  time,  and  that  his  present  claim 
and  statement  that  the  bond  was  blank  when 
he  signed  it,  and  the  name  of  the  obligee 
and  the  conditions  therein  were  afterwards 
inserted,  was  an  afterthought    To  corrobor 


Ta.) 


REPASS  V.  RICHMOND. 


163 


ate  WiIIard*s  statement,  appellees  were  per- 
mitted to  proye  by  Isaac  X.  Huddle  that  be 
had  heard  Mr.  Willard  say  about  six  years 
before  that  the  bond  was  blank  when  he 
signed  it. 

The  admission  of  Huddle's  testimony  upon 
this  point  is  assigned  as  error. 

It  is  a  general  and  well-nigh  unlyersal 
role  that  evidence  of  what  a  witness  said 
out  of  court  cannot  be  received  to  corrobor- 
ate his  testimony.  1  Oreenl.  By.  |  469; 
Howard  y.  Oom.,  81  Ya.  489,  49a 

The  only  exception  to  this  rule  giyen  by 
Mr.  Greenleaf  Is  that,  where  a  design  to 
misrepresent  is  charged  upon  the  witness  in 
consequence  of  his  relation  to  the  party  or 
the  cause,  it  may  be  shown  that  he  made  a 
similar  statement  before  that  relation  exist- 
ed.   1  Greenl.  Ey.  S  469. 

Mr.  Phillips,  after  stating  the  general  rule, 
saya  that  In  one  point  of  yiew  a  form^ 
statement  by  the  witness  appears  to  be  ad- 
missible in  confirmation  of  his  eyldence,  and 
that  is  where  the  counsel  on  the  other  side 
impute  a  design  to  misrepresent  from  some 
motive  of  Interest  or  relationship.  There,  in- 
deed, in  order  to  repel  such  an  imputation, 
it  might  be  proper  to  show  that  the  witness 
made  a  similar  statement  at  a  time  when 
the  supposed  motive  did  not  exist,  or  when 
motives  of  interest  would  have  prompted 
him  to  maise  a  different  statement  2  Phil. 
Bv.  974. 

Mr.  Starkle  says  It  is  agreed  that  such 
eyldence  may,  under  special  circumstances^ 
be  admitted;  as,  for  instance^  in  contradic- 
tion of  evidence  tending  to  show  that  the 
account  was  a  fabrication  of  late  date,  and 
wh^e,  consequently,  it  becomes  material  to 
show  that  the  same  account  has  been  given 
before  its  ultimate  effect  and  operation,  aris- 
ing from  a  change  of  circumstances,  could 
have  been  foreseen.    1  Starkle,  Bv.  149. 

Mr.  Taylor,  in  his  work  on  Bvldence  (vol- 
ume 2,  i  1476),  says  that  such  evidence  is 
not  admissible  unless  the  witness  be  char- 
ged with  "a  design  to  misrepresent  in  con- 
sequence of  his  relation  to  the  party  or  th^ 
cause,  In  which  case 'it  may  be  proper  to 
show  that  he  has  made  a  similar  statement 
before  that  relation  existed."  See,  also, 
Howard  v.  Com.,  supra;  Elllcott  v.  Pearl, 
10  Pet  415,  9  L.  Ed.  475;  Robb  v.  Hackley, 
23  Wend.  50;   1  Whart  Bv.  S  570. 

The  witness  whose  former  statement  was 
permitted  to  go  to  the  Jury  was  not  merely 
a  witness,  but  was  also  a  party  to  the  suit 
and  to  the  bond  whose  validity  was  the  mat- 
ter to  be  determined  by  the  jury.  His  rela- 
tion to  the  bond  was  the  same  when  his 
prior  statement  was  made  that  it  was  when 
he  testified  in  the  cause.  This  being  so.  It 
Lb  clear  that  under  the  rule  as  stated  by 
Mr.  Greenleaf  and  the  other  authorities  cit- 
ed, evidence  of  his  former  statements  was 
inadmissible.  Not  only  was  the  evidence  not 
within  the  exception  to  the  general  rule,  but 
it  to  obnoxious  to  another  equally  well-set- 


tled rule  of  law  that  a  party  cannot  give  In 
evidence  his  own  declarations,  and  upon  this 
ground  also  such  evidence  is  held  to  be  inad- 
missible. Logansport  &  P.  G.  Turnpike  Go. 
V.  HeU  (Ind.  Sup.)  20  N.  E.  703. 

If  this  were  an  action  at  law,  the  admis- 
sion of  the  evidence  in  question  would  be  a 
good  ground  for  setting  aside  the  verdict; 
but  motions  for  new  trials  In  Issues  out  of 
chancery  are  governed  by  somewhat  differ- 
ent rules.  Although  errors  may  have  been 
committed  by  the  law  court  In  the  trial  of 
an  issue  out  of  chancery  In  admitting  or  re- 
jecting evidence  or  In  giving  or  refusing  In- 
structions, yet  if  the  chancellor  is  of  opin- 
ion that  the  verdict  was  unaffected  by  such 
errors,  or  is  satisfied,  upon  a  consid^atlon 
of  the  whole  case^  that  the  result  ought  not 
to  have  been  different  had  there  been  no 
error  In  the  trial  of  the  Issue^  he  may  refuse 
to  order  a  new  trial,  and  enter  a  decree  in 
accordance  with  the  finding  of  the  jury. 
Watkins  v.  Carlton,  10  Leigh,  560;  Brocken- 
brough  V.  Spindle,  17  Grat  28;  Powell  v. 
Manson,  22  Grat  192;  Millar  v.  Wills,  95  Ya. 
337,  28  S.  E.  337. 

The  Issue  out  of  chancery  was  tried  on  the 
law  side  of  the  same  court  which  on  its 
chancery  side  rendered  the  decree  based  up- 
on the  verdict,  the  same  Judge  presiding. 
There  is  nothing  in  the  record  to  show  that 
the  judge  was  of  opinion  that  the  Improper 
evidence  admitted  did  not  affect  the  ver- 
dict, for  he  was  of  opinion  that  the  evidence 
admitted  was  material  and  relevant;  other- 
wise, he  would  not  have  admitted  it  over  the 
appellant's  objection.  Neither  is  there  any- 
thing in  the  record  to  show  that  he  was  sat- 
isfied, upon  a  consideration  of  the  whole 
case,  that  the  result  ought  not  to  have  been 
different 

After  the  verdict  was  certified  from  the 
law  side  to  the  chancery  side  of  the  court, 
the  decree  appealed  from  was  entered,  which 
U  as  follows: 

"These  causes  came  on  this  day  to  be 
heard  upon  the  orders  and  decrees  hereto- 
fore entered,  upon  the  order  of  this  court 
on  the  law  side  of  this  court  the  verdict  of 
the  Jury  on  the  Issue  heretofore  directed  be- 
tween J.  W.  Repass  on  the  one  side  and  W. 
A.  Richmond,  Thomas  S.  Buck,  and  A.  R. 
Willard  on  the  other,  and  the  motion  to  set 
aside  the  said  verdict  as  shown  in  the  record 
having  been  overruled  by  the  court  and  the 
court  having  certified  its  approval  of  said 
verdict  to  the  chancery  side  of  this  court.  It 
is  therefore  adjudged,  ordered,  and  decreed 
that  the  said  original  bill  as  to  said  W.  A 
Richmond,  Thomas  S.  Buck,  and  A.  R.  Wil- 
lard, and  the  said  cross  bill  of  J.  W.  Repass, 
as  to  said  W.  A.  Richmond,  Thomas  S.  Buck, 
and  A.  R.  Willard,  be,  and  they  are  hereby, 
dismissed,  and  that  the  said  defendant* 
Richmond,  Buck,  and  Willard  will  recover 
of  J.  W.  Repass  their  costs  by  them  about 
the  defense  in  this  behalf  expended.** 

It  is  apparent  from  this  decree  that  the 
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chancellor  was  of  opinion  that  the  verdict 
was  the  result  of  a  fair  trial,  in  which  no 
improper  eyidence  had  been  admitted,  and 
that,  as  the  evidence  upon  the  issue  directed 
was  hopelessly  conflicting,  and  its  correct 
decision  depended  upon  the  credibility  of  the 
witnesses,  he  ought  to  abide  by  the  verdict 
of  the  Jury.  If  there  had  been  no  error  in 
the  trial  of  the  issues  which  could  have  in- 
fluenced the  Jury  in  reaching  their  verdict, 
the  court  was  manifestly  right;  but,  as  it 
cannot  be  seen  or  said  that  the  improper  evi- 
dence which  went  to  the  Jury  did  not  affect 
their  verdict,  the  court's  decree,  based  solely 
upon  the  verdict,  and  not  upon  a  considera- 
tion of  the  whole  case^  cannot  be  regarded  as 
free  from  emx. 

We  are  of  opinion,  therefore,^  that  the  de- 
cree appealed  from  should  be  reversed,  the 
verdict  of  the  Jury  set  aside,  and  the  cause 
remanded  to  the  circuit  court,  with  direction 
to  order  a  new  trial  of  the  issue,  unless  upon 
a  consideration  of  the  whole  case,  including 
the  evidence  before  the  commissioner,  which 
is  not  before  us,  he  is  satisfied  what  decree 
should  be  entered  in  the  case. 

Beversed. 


(99  Va.  541) 

KEISTER  V.  KEISTER  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

27,  1901.) 

PARTITION— IiANDS-OWNERSmP—BTVIDBNCB— 

SUFFICIBNCT. 

B.  executed  a  title  bond  to  convey  land  to 
his  son  and  son-in-law  K.  E.*8  heirs  afterwards 
released  their  claims  by  deed  to  the  son  and  K. 
and  their  wives,  and  they  partitioned  the  land 
fcnr  mutual  deeds.  Subsequently  the  heirs  of 
B.,  for  a  consideration,  deeded  other  land  to 
K.  Held,  that  the  deeds  and  the  opinion  of 
one  witness,  who  had  been  told  by  K.  that  the 
first  land  came  from  his  wife's  father,  was  in- 
sufficient to  support  a  contention  that  the  land 
was  deeded  to  EI.  for  the  use  of  his  wife,  but 
that  it  belonged  to  K.,  and  should  be  partition- 
ed among  his  heirs. 

Appeal  from  circuit  court,  Giles  county. 

Partition  by  a  W.  Keister  against  one 
Kelster  and  others.  From  a  decree  in  favor 
of  defendants,  plaintiff  appeals.    Affirmed. 

6.  W.  Williams,  for  appellant  W.  J.  Heor 
son,  for  appellees. 

CARDWELL,  J.  This  !s  an  appeal  from 
a  decree  of  the  circuit  court  of  Giles  county, 
And  presents  but  a  single  question  of  fact, 
which  is  whether  the  lands  that  appellant 
m  his  bill  asks  to  be  partitioned  were  the 
maiden  lands  of  his  mother,  Nancy  Kelster, 
deceased,  or  the  property  of  his  father,  Wil- 
liam Keister,  also  deceased. 

William  Keister  was  twice  married;  his 
fln^  wife,  Nancy,  being  a  daughter  of  Isaac 
Epling,  who  owned  certain  lands  situated  in 
and  near  the  town  of  Newport,  Giles  county. 
Prior  to  his  death,  which  occurred  between 
November,  1847,  and  June  2,  1849  (the  exact 
date  not  shown),  Isaac  Epling  executed  and 


delivered  to  his  son,  Philip  Epling,  and  his 
son-in-law,  William  Keister,  Jointly,  a  title 
bond,  in  which  he  bound  himself  in  the  pen- 
alty of  $1,600  to  make  or  cause  to  be  made 
to  Philip  Epling  and  William  Keister  title  to 
certain  lots  of  land  at  Newport,  supposed 
to  contain  about  10  acres,  including  a  tan- 
-yard  belonging  thereto.  This  title  bond 
bears  date  November  19,  1847,  and  refers  to 
the  same  land  dealt  with  in  the  deeds  pres- 
ently to  be  considered.  William  Keister  and 
Philip  Epling  took  possession  of  this  prop- 
erty, and  were  living  on  it  June  2, 1849,  when 
the  other  heirs  of  Isaac  Epling,  deceased, 
by  deed,  released  to  them  all  claim  that  they, 
the  heirs  of  Isaac  Epling,  had  therein,  de- 
scribing the  land  by  metes  and  bounds,  and 
reciting  that  William  Keister  and  Philip 
Epling  were  living  thereon.  While  this  re- 
lease or  quitclaim  deed  makes  William  Keist- 
er and  Nancy,  his  wife,  and  Philip  Epling 
and  Sophia,  his  wife,  parties  of  the  second 
part  thereto,  it  explicitly  limits  the  use  and 
benefits  of  the  property  to  William  Keister 
and  Philip  Epling,  their  heirs,  etc 

By  separate  deeds  of  October  27,  1849, 
William  Keister  and  Philip  Epling  partition- 
ed this  land  between  themselves.  The  deed 
then  made  by  William  Keister  and  Nancy, 
his  wife,  makes  PhUip  Epling  and  Sophia, 
his  wife,  parties  to  the  second  part,  and  seta 
apart  to  them  by  metes  and  bounds  two  lots, 
aggregating  3  acres,  of  the  10  acres  parti- 
tioned, designating  one  of  the  lots  as  that 
upon  which  Philip  Epling  lived,  and  the 
other  as  adjoining;  but  the  use  and  benefits 
of  the  lota  is  limited  to  Philip  Epling,  his 
heirs,  etc. 

The  other  deed  made  by  Philip  Epling  and 
Sophia,  his  wife,  names  William  Keister  and 
Nancy,  his  wife,  aa  parties  of  the  second 
part,  and  sets  apart  and  releases  to  them  the 
residue  of  the  10-acre  tract  but  likewise  lim- 
its the  use  and  benefits  of  the  land  to  the 
husband,  William  Keister,  his  heirs,  etc. 

By  deed  of  October  1&,  1853,  the  heirs  at 
law  of  Isaac  Epling,  deceased,  other  than 
Nancy  Keister,  In  consideration  of  $100  in 
hand  paid  by  William  Keister,  conveyed  with 
general  warranty  to  him  a  tract  of  40  acres 
of  land  situated  in  Giles  county,  and  owned 
by  Isaac  Epling  at  his  death.  This  land  and 
the  7  acres  set  apart  to  him  by  the  deed 
from  Philip  Epling  and  wife  of  October  27, 
1849,  William  Keister  had  possession  of, 
used,  and  controlled  as  his  own  from  the 
date  of  said  deeds  till  his  death,  a  few  years 
ago,  with  the  exception  of  several  small  par- 
cels of  it,  sold  off  by  him  many  .years  before 
his  death,  and  after  his  first  wife's  death, 
which  occurred  about  the  year  1858.  After 
William  Keister's  death,  leaving  surviving 
him  a  widow  and  a  number  of  children  by 
both  his  first  and  second  marriage,  and  de- 
scendants of  several  of  his  children  who  had 
died,  the  bill  in  this  cause  was  filed  by  ap- 
pellant, O.  W.  Kelster,  one  of  the  children  of 
William  Keister's  first  marriage,  the  object 
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of  whlcii  !s  to  have  partition  of  the  lands 
in  question  among  the  heirs  at  law  of  Nan- 
cy Kelster,  deceased,  It  being  claimed  that 
the  lands  were  the  maiden  property  of  Nan- 
cy Kelster,  deceased;  that  the  above-men- 
tioned deeds  were  made  only  for  the  pur- 
pose of  carrying  out  a  scheme  of  partition 
of  the  landa  of  Isaac  Bpling,  deceased,  adopt- 
ed by  btg  heirs  at  law,  and  conferred  no 
titl<»  to  the  lands  therein  referred  to  upon 
William  Keister,  but  merely  set  apart  to 
Nancy  Kelster,  his  wife,  her  pert  of  the 
lands  then  partitioned. 

The  widow  and  the  surviving  children  of 
William  Keister,  deceased,  by  his  second 
marriage,  and  the  infant  children  of  one  of 
them  who  had  died,  demurred  to  and  an- 
swered the  bill,  filing  with  their  answer  as 
an  exhibit  the  title  bond  of  November  10, 
1817,  and  contending  that  the  property  In 
question  was  the  property  of  William  Keist- 
er, deceased,  and  should  be  partitioned 
among  his  heirs  at  law. 

Upon  the  pleadings,  the  exhibits  therewith, 
and  the  depositions  of  witnesses,  the  circuit 
court  overruled  the  demurrer,  but  sustained 
the  contention  of  the  defendants,  and  decreed 
that  the  property  be  partitioned  among  the 
heirs  at  law  of  William  Keister,  deceased, 
subject  to  his  widow's  dower  rights  therein. 

It  is  not  controverted  that  the  title  bond 
before  mentioned  was  executed  and  deliver- 
ed by  Isaac  Epling  to  William  Keister  and 
Philip  IppUng,  and  the  proof  In  the  cause 
leaves  no  room  for  doubt  that  they,  in  the 
lifetime  of  Isaac  Epling,  went  into  the  pos- 
session of  the  property  referred  to  in  the  title 
bond,  and  by  virtue  of  that  contract  held 
possession  of  it  Jointly  until  they  partitioned 
it  between  themselves,  and  that  thereafter 
William  Keister  held  and  occupied  the  por- 
tion allotted  to  him  by  that  partition,  exer- 
cising all  of  the  rights  of  ownership  over  It 
until  his  death.  The  deeds  of  October  27, 
1849,  were  evidently  prepared  by  some  one 
unskilled  In  the  preparation  of  such  papers, 
but  they  amount  to  nothing  more  nor  less 
than  a  partition  of  the  tanyard  property  be- 
tween William  Keister  and  Philip  Epling, 
although  t)ie  wife  of  each  is  mentioned  in 
the  respective  deeds  with  her  husband  as  a 
party  of  the  second  part.  This  Is  made  all 
the  more  apparent  by  the  fact,  already  stat- 
ed, that  in  the  habendum  of  each  deed  the 
use  and  benefit  of  the  property  is  expressiy 
limited  to  the  husband.  There  had  been  no 
effort,  so  far  as  this  record  shows,  when  the 
two  deeds  of  October  27,  1849,  were  made, 
to  partition  the  lands  of  which  Isaac  S^Ung 
died  seised.  On  the  contrary,  his  heirs  at 
law,  other  than  Nancy  Keister,  as  we  have 
seen,  but  a  short  time  after  his  death,  and 
by  their  deed  of  June  2»  1849,  released  all 
their  claim  as  such  heirs  In  or  to  the  very 
property  referred  to  In  the  title  bond  of  No- 
vember 19,  1847,  and  In  the  possession  of 
William  Keister  and  PhUip  Epling.  It  Is 
trae  that  Nancy  Keister,  as  well  as  her  hus- 


band, William  Keister,  Is  named  as  a  party 
of  the  second  part  to  the  release,  but  the 
same  Is  also  true  as  to  the  wife  of  Philip 
Epling,  and  It  is  not  pretended  that  she  had, 
or  could  have  had,  any  other  interest  in  the 
land  released  than  a  mere  contingent  right 
of  dower  in  her  husband's  portion  of  It 
When  this  release  was  made  by  them,  the 
heirs  of  Isaac  ESpllng,  deceased,  were  but 
doing  what  he  bad  contracted  by  his  tltie 
bond  to  do,  and  what  a  oourt  of  equity  would 
have  compelled  them  to  do  had  they  refused. 
22  Am.  &  Eng.  Enc.  Law,  970. 

As  to  the  40  acres  conveyed  to  WUliam 
Keister  by  deed  of  October  15,  1853,  there 
is  no  ground  whatever  upon  which  the  con- 
tention that  it,  too,  was  a  part  of  a  partition 
of  the  lands  of  Isaac  Elpling,  deceased,  and 
that  the  conveyance  was  for  the  benefit  of 
Nancy  Keister,  can  rest.  If  It  was  merely 
in  furtherance  of  a  partition  of  the  lands 
of  Isaac  Epling,  deceased,  begun,  as  Is  claim- 
ed, in  1849,  but  shortiy  after  his  death,  no 
attempt  is  made  to  explain,  and  no  reason- 
able explanation  can  be  made,  for  the  delay 
of  nearly  five  years  In  making  this  deed. 
If  It  was  a  partition  deed,  there  was  no  rea- 
son for  setting  out  a  valuable  consideration 
as  moving  from  William  Keister;  nor  can 
the  omission  to  mention  Nancy  Keister  In 
the  deed  be  explained. 

It  is  further  contended,  however,  that  it 
Is  proven  by  parol  evidence  in  the  cause  that 
William  Keister  did  not  claim  the  land  men- 
tioned in  the  titie  bond  and  partitioned  be- 
tween him  and  Philip  Epling,  but  recognized 
it  as  being  the  property  of  Nancy  Keister, 
his  wife.  The  deposition  of  witness  0.  C. 
Wingo  is  relied  on  to  sustain  this  contention. 
He  undertakes  to  say  that  the  deed  of  June 
2,  1849,  and  the  two  deeds  of  October  27, 
1849,  were  partition  deeds  between  the  heirs 
of  Isaac  Epling,  deceased.  It  Is  clear,  how- 
ever, from  his  whole  deposition,  that  he 
could  not  have  known  anything  whatever 
as  to  what  was  intended  by  the  parties  to 
those  deeds,  and  therefore  what  he  says  as 
to  them  amounts  to  no  more  than  an  opinion 
of  his,  unsustalned  by  any  sort  of  reason 
given. 

As  to  the  deed  of  October  15,  1863,  betQg 
a  partition  deed,  he  says  he  does  not  know. 
He  does  state  that  somewhere  about  the 
years  1855,  1856,  or  1857  he  heard  William 
Keister  say  that  the  land  he  lived  on  (the 
seven  acres)  came  to  his  wife  from  her  fa- 
ther; but  on  cross-examination  he  says  that 
he  never  heard  William  Keister  disclaim  the 
land,  and  admits  that  the  sum  and  substance 
of  what  William  Keister  said  to  him  40-odd 
years  before  was  that  *the  land  [the  seven 
acres]  came  through  Isaac  Epling,  Mrs. 
Keister's  father."  This  is  wholly  insufl^cient 
to  overcome  the  proof  already  set  out  above 
that  the  land  belonged  to  William  Keister, 
deceased,  as  decreed  by  the  court  below. 

It  Is  further  argued  that,  unless  these 
lands  are  held  to  have  been  the  property 
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of  Nancy  Kelster,  she  got  no  part  of  her  fa- 
ther's estate. 

If  this  be  true,  the  record  falls  to  show 
that  two  other  children  of  Isaac  Epling,  de- 
ceased»  got  any  part  of  his  estate  after  his 
death.  Whether  this  was  because  he  had. 
In  his  lifetime,  made  adyancements  to  them, 
or  for  some  other  reason,  is  not  shown,  could 
hardly  be  shown  at  this  late  day,  and  Is 
immaterial  to  the  Issue  here. 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  Ib  right,  and  should  be  affirmed. 

Affirmed* 


(99  Va.  519) 

8HARITZ  y.  MOYBRS.i 

(Supreme  Court  of  Appeals  of  Virginia.    June 

27,  1901.) 

HUSBAND  AND  WIFB— WIFE'S  8BFARATB  B8- 
TATE>-VBNnOR  AND  PURCHABBR-PURCHASID 
FBNDINO  SUIT— PLBADINQ. 

1.  Where  a  deed  to  a  married  woman  and 
her  husband  recited  that  she  was  a  tenant  in 
common  with  the  grantors,  and  that  it  was 
made  for  the  purpose  of  partitioning  the  land, 
no  title  Tested  in  the  husband. 

2.  A  person  who  purchases  land  pending  suit 
against  his  grantor  is  bound  by  the  decree. 

8.  A  purchaser  pendente  lite  is  entitled^  on 
becoming  a  party  to  the  action,  to  be  substitut- 
ed to  his  grantor*s  position  and  rights. 

4.  Under  Gode,  §  3275,  proyidlng  that  at  any 
time  before  a  final  decree  a  defendant  may  be 
allowed  to  file  his  answer,  an  answer  of  a 
party  joined  as  a  party  defendant  may  be  filed 
at  any  time  before  final  decree. 

Appeal  from  circuit  court,  Wythe  county. 

Bill  by  Mrs.  A.  A.  Moyers  against  W.  F. 
Blessing  and  others  to  enforce  the  payment 
of  certain  Judgments  against  defendants* 
real  estate.  There  was  an  order  approving  a 
report  of  commissioners  holding  the  lands  li- 
able for  the  lien,  and  appointing  commission- 
ers to  sell  the  lands.  H.  L.  Sharitz  then  pe- 
titioned to  be  made  a  party  defendant,  claim- 
ing title  through  one  of  the  defendants,  and 
that  the  court  quiet  and  establish  his  title 
b3  declaring  that  defendant  W.  J.  Blessing 
had  no  interest  in  the  lands  liable  to  the  pay- 
ment of  the  Judgments  against  him.  There 
was  an  order  affirming  the  sale,  and  the  sale 
was  subsequently  set  aside.  From  a  subse- 
quent order  dismissing  H.  L.  Sharitz's  peti- 
tion and  decreeing  a  sale,  he  appeals.  Re- 
rersed. 

0.  B.  Thomas,  for  appellant  M.  M.  Cald- 
well and  Robert  Crockett,  for  appellee. 

KEITH,  P.  The  bill  in  this  case  was  filed 
by  Mrs.  A.  A.  Moyers  to  enforce  the  pajrment 
of  certain  Judgments  against  the  real  estate 
of  W.  F.  Blessing  and  B.  J.  Blessing,  his 
wife,  and  James  A.  Walters.  She  sets  out 
in  her  bill  that  Blessing  and  wife  are  the 
Joint  owners  of  a  tract  of  land  in  Wythe 
county,  containing  90%  acres,  conveyed  to 
them  by  Samuel  Williams  and  wife  by  deed 
dated  March  10,  1870,  and  that  W.  F.  Bless- 

^  This  eauM  was  affirmed  by  diylded  court  July  t» 
IfOO,  aad  rehearins  grantad  8«ptemb«r  20,  1900. 


ing  is  the  owner  of  another  tract  of  land 
in  said  county,  containing  7  acres  and  a 
fraction.  She  avers  that  her  Judgnients  con- 
stitute liens  upon  these  several  tracts  of 
land,  and  that  the  rents*  issues,  and  profits 
thereof  will  not  pay  them  in  five  years;  that 
Blessing  and  wife  conveyed  both  tracts  by 
deed  of  January,  1884,  to  C.  B.  Thomas,  trus- 
tee, to  secure  to  C.  A.  Ewald  the  sum  of 
$100,— and  makes  Blessing  and  wife,  Wal- 
ters, Sexton,  the  assignor,  Thomas,  trustee, 
and  C.  A.  Bwald,  the  beneficiary  under  the 
trust,  parties  defendant 

At  the  February  term,  1805,  the  cause 
came  on  to  be  heard  upon  the  bUl  taken  for 
confessed  as  to  all  the  defendants,  and  was 
referred  to  a  commissioner  to  report  the 
lands  owned  by  the  defendants,  the  liens 
thereon,  and  their  priorities.  The  commis- 
sioner reported  that  Bliesslng  was  the  owner 
of  the  7  acres  of  land,  that  he  and  his  wife 
were  the  Joint  owners  of  the  80%  acres  of 
land  described  In  the  bill,  and  that  James  A. 
Walters  is  the  owner  of  a  tract  containing 
107%  acres,  and  stated  an  account  of  the 
Judgment  against  the  several  defendants. 

At  the  February  term,  1896,  the  cause 
came  on  to  be  heard  upon  the  papers  form^- 
ly  read,  the  answer  of  Walters,  and  the  repli- 
cation thereto,  the  report  of  the  commission- 
er, upon  certain  exceptions,  which  were  sus- 
tained, and  need  not  be  further  noticed;  and 
the  court,  approving  the  report  in  other  re- 
spects, and  holding  that  the  undivided  moiety 
of  the  80-acre  tract  of  land  and  the  7-acre 
tract  were  liable  for  the  liens  reported 
against  William  Blessing,  appointed  commis- 
sioners to  sell  upon  the  terms  named  hi  the 
decree. 

At  a  subsequent  term  the  commissioners 
reported  that  the  moiety  In  the  30-acre  tract 
had  been  sold  to  one  J.  M.  Sayers  for  the 
sum  of  $120,  and  the  7  acres  to  Williams  at 
$101.  In  this  report  the  commissioners  state 
that  a  question  has  arisen  as  to  the  titie  to 
the  80-acre  tract,  and  that  one  Sharitz  has 
filed  a  petition  setting  up  a  claim  to  it,  and 
the  commissioners  therefore  make  no  recom- 
mendation with  reference  to  its  sale.  Shar- 
its  filed  an  exception  to  this  report,  and  Say- 
ers, the  purchaser,  also  excepted  because  of 
a  defect  in  the  tlUe  to  the  tract  purchased 
by  lilm. 

At  the  September  term,  1886,  Sharitz  filed 
his  petition,  in  which  he  ptates  that  on  the 
7th  day  of  November,  1870,  Thomas  Tonce 
executed  a  deed  to  William  Huffard,  trustee, 
by  which  he  conveyed  to  him  126  acres  of 
land  "in  trust  for  the  sole  and  exclusive  use, 
benefit,  and  enjoyment  of  his  three  daugh- 
ters, Mary  A.  Williams,  the  wife  of  Samu^ 
Williams,  Rachel  Williams,  the  wife  of  An- 
drew Williams,  and  Sarah  J.  Blesshig,  the 
wife  of  William  Blessing,  which  deed  was 
duly  admitted  to  record  in  the  clerk's  office 
of  Wythe  county  court;  that  afterwards  tne 
said  daughters  and  beneficiaries  in  said  deed 
made  partition  among  themselves  of  the  said 
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tract  of  land;  that  on  March  10,  1871,  Sam- 
uel WUliams  and  wife  and  Andrew  Williams 
and  wife  made  a  deed  of  release  for  partition 
to  William  Blessing  and  Sarah  J.  Blessing 
for  the  portion  of  land  which  fell  to  the  lot 
of  Sarah  J.  Blessing,  and  William  Huffard, 
trostee,  sanctioned  said  partition  by  a  writ- 
ing above  his  signature,  appended  to  said 
deed."  Copies  of  these  deeds  were  filed  with 
the  petition. 

The  petitioner  then  ayers  that  on  the  7th 
of  November,  18Q5,  he  purchased  of  Sallle  J. 
Blessing  the  8<H&  acres  of  land  for  the  price 
of  $1,100  cash  in  hand,  as  is  shown  by  the 
deed  from  Sallie  J.  Blessing  and  her  hus- 
band, filed  as  an  exhibit  with  the  petition. 
The  {petition  states,  "That  part  of  the  pur- 
chase price  mentioned  in  the  deed  as  paid 
by  your  orator  was  a  debt  for  $250  due  to 
Charles  Ewald,  which  your  petitioner  assum- 
ed to  pay,  but  which  he  has  not  paid,  but 
the  payment  of  which  he  satisfactorily  ar- 
ranged with  said  Ewald.'* 

The  petitioner  further  shows  that  on  the 
7th  of  September,  1895,  two  months  before 
his  purchase,  an  agreement  was  entered  into 
between  A.  A.  Moyers,  plaintiff  in  this  suit, 
and  Sailie  J.  Blessing,  as  follows: 

"In  consideration  that  Sallie  J.  Blessing 
shall  pay  me  twenty-five  dollars  on  Monday 
next,  I  agree  to  release  her  from  all  liens  re- 
ported in  the  report  of  Commissioner  W.  L. 
Stanley  filed  in  said  cause,  except  a  lien  of 
seventy  dollars,  with  interest  from  this  date, 
which  lien  against  her  I  will  not  enforce  for 
six  months  from  this  date;  and,  when  said 
sum  of  seventy  dollars  is  paid,  I  then  agree 
to  release  all  liens  against  her  In  said  report 
mentioned.  This  agreement  is  not  binding 
unless  said  sum  of  twenty-five  dollars  is  paid 
on  Monday  next*' 

The  petitioner  further  avers  that  the 
amount  so  agreed  to  be  paid  has  in  fact  been 
paid,  and  no  further  claim  is  now  sought  to 
be  enforced  In  said  suit  against  Sarah  J. 
Blessing;  that,  after  the  petitioner  had  made 
the  purchase  from  Sarah  J.  Blessing,  she  and 
ber  husband  moved  to  Tennessee,  and  gave 
DO  further  attention  to  the  suit;  that  the  pe- 
titioner Is  the  bona  fide  purchaser  of  said 
land  for  a  valuable  consideration,  without  ac- 
tual notice  that  any  suit  was  pending  in 
which  It  was  claimed  that  William  Blessing 
had  any  Interest  in  said  land  which  could  be 
subjected  to  the  payment  of  the  Judgments 
against  him. 

Petitioner  relies  upon  the  deeds  from 
fence  to  Huffard,  trustee,  and  the  deed  of 
partition  among  the  daughters  of  Thomas 
Yonce,  heretofore  mentioned,  as  showing 
that  William  F.  Blessing  had  no  interest 
whatever  in  the  30-acre  tract  of  land,  but 
that  Sarah  J.  Blessing  had  a  full  and  com- 
plete title  thereto,  which,  by  her  deed,  in 
which  her  husband  united,  passed  to  and 
vested  In  petitioner. 

The  prayer  of  the  petition  is  that  Sharltz 
may  be  made  a  party  defendant;   that  the 


court  refuse  to  confirm  the  sale  of  the  moiety 
In  said  land*  quiet  the  title  of  petitioner  to 
the  whole  of  the  tract  purchased  by  him 
from  S.  J.  Blessing,  and  establish  his  title  to 
the  same  by  declaring  that  William  F.  Bless- 
ing had  no  Interest  in  the  land  that  was  lia- 
ble to  the  payment  of  the  Judgments  against 
him,  and  for  such  other  and  general  relief 
as  to  equity  and  good  conscience  shaU  seem 
meet. 

Sharitz  having  filed  his  petition,  process 
was  directed  to  be  served  upon  Mrs.  Moyers 
and  Walters  to  answer  it;  and,  the  cause 
coming  on  to  be  heard  upon  the  papers  for- 
merly read,  the  report  of  the  commissioners 
of  sale,  and  the  exception  to  the  sale  of  the 
30-acre  tract  of  land,  the  court  confirmed  the 
sale  of  the  7-acre  tract,  but  declined  at  that 
time  to  pass  upon  the  exceptions  with  re- 
spect to  the  other  tract,  and  the  cause  was 
continued. 

Subsequently  Mrs.  Moyers  and  James  A. 
Walters  filed  their  answers  to  the  petition  of 
H.  L.  Sharitz,  in  which  they  set  forth  the 
proceedings  had  in  this  cause,  and  take  the 
ground  that,  as  the  court  had  acquired  Juris- 
diction over  Blessing  and  wife  and  their 
land,  they  had  no  power  to  convey  It  by  their 
deed  of  November  7,  1805;  that  by  said  deed 
Sharitz  "acquired  no  other  right  or  interest 
except  such  as  belonged  to  Mrs.  Sallie  J. 
Blessing  or  her  huffband,  and  this  right  or 
interest  of  theirs  had  already  been  con- 
demned to  be  sold  for  the  payment  of  the 
Hens  which  subsisted  upon  it" 

By  an  order  of  the  September  term,  1808, 
the  court  sustained  the  exception  of  J.  M. 
Sayers,  the  purchaser  of  the  80%-acre  tract 
of  land,  set  aside  the  sale  made  to  him  by 
the  commissioners,  and  directed  his  cash 
payment  to  be  returned  and  his  bonds  to  be 
canceled. 

Upon  some  day  not  stated  In  the  order 
Sharitz  was  permitted  to  file  his  answer,  in 
which  he  reiterates  substantially  what  was 
said  hi  his  petition. 

At  the  same  time  I.  R.  Harkrader,  sheriff 
of  Wythe  county,  and  as  such  claiming  to 
be  .the  administrator  of  Sarah  J.  Blessing, 
presented  his  demurrer  and  answer  to  the 
same  effect;  "and  on  motion  of  I.  R.  Hark- 
rader, administrator  of  S.  J.  Blessing  and  of 
Henry  L.  Sharitz,  they  each  have  leave  to 
file  their  answers  in  this  cause,  and  the 
same  are  accordingly  filed."  To  the  an- 
swers thus  filed  there  seem  to  have  been 
no  replications. 

Immediately  following  the  order  permit- 
ting the  answers  to  be  filed  appears  the  de- 
cree of  September  term,  1809,  which  brings 
the  cause  on  to  be  heard  upon  the  papers 
formerly  read,  but  says  nothing  with  re- 
spect to  the  answers,  and  directs  that  the 
petition  of  Sharitz  be  dismissed;  "and  It  ap- 
pearing to  the  court  that  one-half  undivided 
interest  in  said  30-acre  tract  of  land  be- 
longed to  William  F.  Blessing,  and  is  sub- 
ject to  the.  Judgment  liens  against  him  re- 
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ported  In  this  cause,**  it  la  therefore  ad- 
Indged,  ordered,  and  decreed  tliat  a  commla- 
sloner  be  appointed  to  sell  tbe  same  upon 
the  terms  set  out  In  the  decree. 

From  this  decree  an  apfleal  was  allowed 
by  one  of  the  Judges  of  this  court 

We  are  of  opinion  that  the  court  erred  in 
holding  that  William  F.  Blessing  was  the 
owner  of  an  undivided  interest  in  the  80- 
acre  tract  of  land.  This  tract  is  a  part  of 
the  126  acres  conveyed  by  Thomas  Yonce 
by  his  deed  dated  November  7,  1870,  to  Wil- 
liam Huffard,  trustee  for  his  three  daugh- 
ters. The  deed  of  March  10,  1871,  which 
sets  out  that  these  three  daughters  were 
seised  as  tenants  in  common  of  the  tract  of 
121  acres,  proceeds  as  follows: 

''Now,  therefore,  in  consideration  of  the 
benefits  resulting  to  the  parties  hereto  from 
a  partition  of  said  land,  and  for  the  fur- 
ther consideration  of  one  dollar  In  hand 
paid  by  the  parties  of  the  second  part  to  the 
parties  of  the  first  part,  the  said  parties  of 
the  first  part  do  hereby  release,  convey,  bar- 
gain, and  sell  unto  the  said  parties  of  the 
second  part  all  right,  interest,  and  title 
which  they  have  In  and  to  two  certain  par- 
cels of  the  above  tract  of  land,  containing 
by  actual  survey  about  thirty  acres  and 
fifty-three  poles,  bounded  and  described  as 
follows.    •    •    ♦'• 

This  deed  is  signed  b)r  Samuel  Williams 
and  wife  and  by  Andrew  Williams  and  wife, 
and  the  efl!ect  of  It  is  to  partition  and  set 
apart  to  Sarah  J.  Blessing  her  share  of  the 
121  acres  of  land  conveyed  by  Thomas  Yonce 
to  Huffard,  trustee,  for  the  ben^t  of  herself 
and  her  two  married  sisters,  Nancy  and. Ra- 
chel Williams,  and  does  not  operate  to  vest 
any  title  in  her  husband.  Boiling  v.  Teel,  76 
Va.  492;  Dooley  v.  Baynea,  86  Va.  649,  10  S. 
B.  974. 

The  further  contention  of  appellees  is  that 
at  the  time  Sharitz  became  the  purchaser  a 
decree  had  been  entered  by  a  court  of  com- 
petent lurisdiction,  hi  a  cause  to  which  Bles»- 
ing  and  wife  were  parties,  by  which  it  had 
been  adjudged  and  decreed  that  a  title  to  a 
moiety  of  the  land  in  controversy  vested  in 
William  F.  Blessing,  and  was  bound  by  the 
Judgments  against  him,  and  that  Sharitz,  hav- 
ing purchased  It  pendente  lite,  took  it  subject 
to  what  had  been  decided  in  the  cause  of 
Moyers  against  Blessing. 

Upon  the  other  hand.  It  Is  contended  by 
Sharitz  that,  as  he  had  no  actual  notice  of  the 
pendency  of  that  suit,  he  is  not  bound  by  the 
proceedings  in  It;  no  lis  pendens  having  been 
filed  in  accordance  with  the  statute. 

Disposing  of  the  latter  contention  first,  we 
are  of  opinion  that  the  doctrine  invoked  by 
the  appellant  does  not  apply;  for,  if  Blessing 
was  the  owner  of  the  land,  it  would  be  bound 
by  Judgments  against  him  duly  obtained  and 
docketed,  and  purchasers  would  be  conclusive- 
ly affected  by  such  Judgments. 

The  doctrine  of  a  court  of  chancery  wit!h 
respect  to  a  purchaser  pendente  lite  is  thus 


stated  in  Stoiy,  Bq.  Jur.  §  406:  "Ordinarily 
It  is  true  that  the  decree  of  a  court  binds  only 
the  parties  and  their  privies  in  representation 
or  estate.  But  he  who  purchases  during  the 
pendency  of  a  suit  is  held  bound  by  the  de- 
cree that  may  be  made  against  the  person 
from  whom  he  derives  title."  And  in  Story, 
Eq.  PL  I  361,  it  is  said:  ''The  voluntaiy  alien- 
ation of  property  pending  a  suit,  by  any  par- 
ty to  it.  Is  not  permitted  to  affect  the  rights 
of  the  other  parties,  if  the  suit  proceeds  with- 
out a  disclosure  of  the  fact,  except  so  far  as 
the  alienation  may  disable  tiie  party  from  per- 
forming the  decree  of  the  court'*  And  to  the 
same  effect  is  Mltf.  Eq.  PI.  p.  172. 

The  rule  rests  upon  a  principle  of  public 
policy;  for  otherwise  alienations  made  during 
a  suit  might  defeat  its  whole  purpose,  and 
there  would  be  no  end  to  litigation.  Story, 
Kq.  Jur.,  supra.  It  places  the  purchaser  pen- 
dente lite  in  the  shoes  of  his  vendor,  and  up- 
on becoming  a  party  to  the  litigation  he  will 
be  substituted  to  the  position  and  rights  of 
his  vendor. 

In  this  case,  when  Sharits  filed  his  petition 
asking  to  be  made  a  party  to  the  suit,  he  vir- 
tually prayed  that  the  decree  estiUilishing 
the  right  of  the  plaintiff  to  subject  the  land 
in  controversy  to  the  lien  of  Judgments 
against  William  F.  Blessing  might  he  vacated 
and  annulled.  There  is  in  terms  no  such 
prayer,  but  the  petition  asks  the  court  to  re- 
fuse the  confirmation  of  the  sale,  that  the  title 
of  petitioner  be  quieted  under  his  deed  from 
Sallle  J.  Blessing,  that  the  court  will  declare 
that  Blessing  had  no  interest  in  the  land  lia- 
ble to  Judgments  against  him,  and  for  other 
and  further  relief.  Mrs.  Blessing  had  never 
answered  the  bilL  She  doubtless  thought 
that  she  was  protected  by  the  agreement  of 
September,  1896,  by  which  she  was  released 
from  all  liability  beyond  the  sum  of  $95. 
Sharitz  was  permitted  to  file  his  petition  and 
his  answer.  At  tliat  time  the  sale  to  Sayers 
had  been  set  aside  upon  the  ground  that  the 
title  purchased  by  him  was  in  controversy.  It 
might  well  be  argued  that  the  ^ect  of  that 
decree  was  to  leave  the  whole  matter  open. 
If  the  statements  of  the  petition,  which  are 
established  by  exhibits  filed  therewith,  be 
true;  if  the  answer,  to  which  no  replication 
was  filed,  be  true,— then  Sharltzj  standing  in 
the  shoes  of  Mrs.  Blessing,  and  occupying  a 
position  nether  better  nor  worse  than  hers, 
was  entitled  to  have  the  adverse  adjudica- 
tion made  by  the  original  decree  of  reference 
annulled,  if,  indeed,  it  had  not  been  done 
already  by  the  subsequent  decree  which  set 
aside  the  sale  to  Sayers,  for  we  think  that 
under  our  statute  Mrs.  Blessing  had  the  right, 
had  she  seen  fit  to  do  so,  to  appear  and  an- 
swer at  any  time  before  a  final  decree. 

Section  S275,  Ck)de,  is  as  follows:  *^At  any 
time  before  final  decree  a  defendant  may  be 
allowed  to  file  his  answer,  but  a  cause  shall 
not  be  sent  to  the  rules  or  continued  because 
an  answer  is  filed  in  it,  unless  good  cause  be 
shown  therefor.** 
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Without  undertaking  to  dlscoss  at  length 
the  effect,  if  any,  of  delay  in  filing  an  answer, 
or  the  extent  to  which  a  defendant  might  be 
prejndiced  thereby;  without  undertaking  to 
say  whether  or  not  the  courts  can  impose  any 
conditions  in  consequence  of  such  delay,  ex- 
cept such  as  are  mentioned  in  the  statute,^ 
we  are  of  opinion  that  under  the  circumstan- 
ces of  this  case,  none  of  the  decrees^  being 
final,  the  answer  and  petition  of  Sharltz 
should  have  been  considered  (1  Bart  Ch. 
Prac  [2d  Bd.]  pp.  405,  406;  Bowles  v.  Wood- 
son* 6  Grat  78;  Bean  ▼.  Simmons,  9  Grat  889; 
Welsh  y.  Solenberger,  85  Va.  444,  8  S.  B.  91), 
and  that  upon  the  whole  record  the  Judgments 
against  William  F.  Blessing  cannot  be  en- 
forced against  the  80%  acres  of  land  in  which 
he  had  neither  right  nor  title,  **for  nothing 
Is  better  settled  in  Virginia  than  that,  where 
statutory  enactments  do  not  Interfere,  only 
the  actual  Interest  of  the  Judgment  debtor 
can  be  subjected  to  sale  to  satisfy  Judgments 
against  him"  (Dingus  t.  Improvement  Oo., 
[Va.]  87  S.  E.  858,  and  authorities  cited). 

The  cause  will  therefore  be  remanded  to 
the  circuit  court,  with  Instructions  to  pro- 
ceed in  the  ascertainment  and  enforcement 
of  Hens  upon  the  land  in  the  bill  mentioned 
In  accordance  with  the  views  expressed  In 
this  opinion. 

Reversed. 


(4ft  W.  Va.  fiS6^ 

LAIDLEY  V.  JASPER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  13,  1901.) 

JUDICIAL     SALE— PRBSUMPTXCNS-SCIKS    VA- 
CIAS— DEATH  AFTER  VERDICT. 

L  When  a  report  of  a  judicial  sale  states 
that  the  sale  was  made  "after  advertising  the 
sale  in  the  manner  and  for  the  time  required 
by  the  said  order,**  it  will  be  taken  that  the 
publication  and  posting  of  notice  of  sale  requir- 
ed by  the  court's  order  were  made,  unless  the 
contrary  appear. 

2.  If  a  scire  facias  to  revive  a  cause  is  re- 
turnable to  one  term  of  court,  revival  is  not 
confined  to  that  term,  but  may  be  entered  at  a 
8ub5:oonent  term. 

3.  If  a  party  die  after  verdict,  the  fact  does 
not  abate  the  suit  or  call  for  revival. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Cabell  coimty;  B.  S. 
Doolittle,  Judge. 

Action  by  John  B.  Laidley  against  Jaclc- 
son  Jasper.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

Slmms  &  Bnslow,  for  plaintllT  in  error. 
L.  D.  Isbell,  for  defendant  in  error. 

BRANNON,  P.  John  B.  r^aidley,  in  an  ac- 
tion of  ejectment  In  the  circuit  court  of  Ca- 
bell county,  recovered  against  Jaclcson  Jas- 
per and  James  Jasper  a  verdict  for  a  lot  of 
land  In  the  city  of  Huntington.  The  defend- 
ants made  claim  for  improvements,  and  the 
jury  fixed  the  value  of  the  improvements  at 
11,500,  and  the  value  of  the  lot  without  the 
improvements   at  $460;    whereupon,   under 


chapter  91  of  the  Code,  Laidley  elected  to  re- 
linquish his  title  to  the  lot  to  the  defendants, 
and  to  take  the  money  fixed  as  the  value  of 
the  lot;  and,  the  defendants  falling  to  pay 
thi^t  money,  judgment  was  entered  under 
said  statute  for  the  sale  of  the  lot,  and  the 
lot  was  sold  by  a  commissioner.  James  M. 
Jasper  filed  exceptions  to  the  sale,  and,  the 
court  having  confirmed  It,  he  took  this  writ 
of  error. 

One  exception  to  the  sale  is  that  notice  of 
It  was  not  properly  published  and  posted; 
but  the  notice  and  its  publication  in  a  news- 
paper appear  to  be  adequate,  and,  as  to  post- 
ing, the  sale  report  certifies  that  the  sale 
was  made  "after  advertising  said  land  for 
the  time  and  In  the  manner  required  by  said 
order,*'  which  we  must  take  as  true  until 
evidence  of  Its  untruth  Is  shown. 

A  second  objection  is  that  a  scire  facias 
to  revive  the  case  against  the  heir  of  Jack- 
son Jasper,  who  died  pending  the  suit,  was 
returnable  at  one  term  of  court,  and  the  re- 
vival was  made  at  another.  That  is  no  mat- 
ter. The  scire  facias  being  process  Issuing 
out  of  court,  and  not  the  Individual  act  of 
the  party,  the  revival  could  be  made  at  any 
time,  and  was  not  confined  to  the  day  of  Its 
return.  State  v.  Campbell,  42  W.  Va.  247,  24 
S.  B.  875.  As  to  the  claim  that  the  revival 
was  made  at  a  special  term  not  regularly 
called,  It  is  apparently  waived,  and  Is  un- 
tenable, as  there  is  no  evidence  to  show  the 
Irregularity,  and  we  presume  that  the  term 
was  regularly  called.  State  v.  Winans,  22 
W.  Va.  678. 

The  third  exception  to  the  sale  was  that 
Isbell,  the  purchaser,  at  the  date  of  sale  was 
a  defendant  in  a  suit  in  equity  in  the  United 
States  circuit  court  of  Collis  P.  Huntington 
against  John  B.  Laidley,  in  which  an  injunc- 
tion was  in  force  at  the  date  of  the  slUe  re- 
straining Laidley  from  prosecuting  the  eject- 
ment, and  that  the  case  had  gone  to  the  su- 
preme court  of  the  United  States,  and  was 
still  there  pending.  It  does  not  appear  by 
record  what  was  the  matter  involved  in  the 
Huntington  suit,  or  that  the  injunction  op- 
erated upon  this  ejectment  or  this  property, 
or  that  Isbell  or  Jasper  was  a  party.  We  are 
asked  to  look  at  the  case  as  reported  in  176  U. 
S.  668,  20  Sup.  Ct  626,  44  L.  Ed.  630.  That  Is 
not  a  part  of  this  record  to  show  facts  in  this 
case.  Even  if  it  were,  we  cannot  there  find 
legally  the  necessary  facts  to  say  that  the 
injunction  tied  up  this  case.  An  injunction 
awarded  by  a  federal  court  against  a  suit  in 
a  state  court  is  contrary  to  Rev.  St.  U.  S.  { 
720,  and  void.  This  is  conceded  by  the  opin- 
ion in  the  supreme  court  In  the  report  refer- 
red to  at  page  678,  176  U.  S.,  page  530,  20 
Sup.  Ct.,  and  page  635,  44  L.  Bd.  Being  void, 
the  injunction  could  be  lawfully  disregarded. 
Ruhl  V.  Ruhl,  24  W.  Va.  279;  Hebb  v.  Coun- 
ty Court,  48  W.  Va.  — ,  37  S.  B.  676.  Still  I 
am  not  prepared  to  say  that  upon  the  ques- 
tion of  confirmation  of  a  sale  madt*  while 
such  an  Injunction  is  pending  it  would  u.  t 
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be  ground  for  refusing  confirmation  by  rea- 
son of  its  deterring  bidders,  promoting  sac- 
rifice, and  casting  cloud  over  title. 

Another  exception  to  the  sale  is  inadequa- 
cy of  price.  The  jury  valued  the  property 
at  $1,950.  This  is  all  that  appears  as  to  Val- 
ue. The  property  may  have  somehow  de- 
preciated. No  advance  or  upset  bid  waa  of- 
fered or  guarantied  by  Jasper.  A  property 
is  worth  what  it  brings.  A  court  must  see 
clearly  a  gross  inadequacy,  and  a  sale  will 
not  generally  be  set  aside  unless  a  guaranty 
of  a  better  price  be  made.    Hogg,  Eq.  405. 

Another  error  assigned  is  that  the  plain- 
tiff had  died.  His  death  was  after  verdict, 
after  the  Judgment  that  the  defendants  pay 
him  money  In  lieu  of  judgment  for  posses- 
sion, and  after  the  order  of  sale.  Nothing 
remained  to  be  done  but  to  sell.  Death  of  a 
plaintiff  after  verdict  does  not  cause  abate- 
ment or  demand  revival.  5  Enc.  PI.  &  Prac. 
798;  Code,  c.  127,  §  1.  Therefore  we  afiirm 
the  several  orders  and  judgment  complained 
of. 
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BALLARD  v.  OHEWNING  et  aL 

GEISER  MFG.  00.  v.  SAME. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  13,  1901.) 

PRAUDXJLENT  CONVBYANCB— DEED  OF  TRUST 
—DBCREB— APPEAL. 

1.  That  a  court  may  pronounce  a  deed  fraud- 
ulent per  se,  the  intent  to  hinder,  delay,  and 
defraud  the  creditors  of  the  grantor  must  ap- 
pear on  the  face  of  the  instrument,  without 
reference  to  extrinsic  evidence. 

2.  A  deed  of  trust,  to  be  valid,  need  not  be 
so  certain  and  definite  in  its  terms  as  to  ex- 
clude the  possibility  of  the  existence  of  a 
secret  reservation  in  favor  of  the  grantor, 
fraudulent  and  inconsistent  with  the  avowed 
purposes  of  the  parties.  To  render  the  deed 
per  se  fraudulent,  such  reservation  must  be 
apparent  on  the  face  of  the  instrument. 

3.  It  is  not  necessary  to  assign  in  a  decree 
any  reason  for  the  decision,  and,  if  a  decree 
is  substantially  right,  it  should  be  affirmed,  al- 
though the  court  below  may  have  given  an  in- 
sufficient reason  for  its  judgment. 

4.  When,  in  a  suit  in  equity  to  set  aside  a 
deed  of  trust  as  fraudulent,  the  decree  settling 
the  principles  of  the  cause  recites  that  the 
court  found  the  deed  to  be  fraudulent  on  its 
face,  and  did  not  consider  certain  parts  of  the 
record,  including  the  depositions,  such  recital 
is  held  to  be  merely  the  assignment  of  a  rea- 
son for  the  decision,  and  In  the  appellate  court 
the  whole  record  will  be  considered  in  deter- 
mining whether  the  decree  is  erroneous. 

5.  A  deed  of  trust,  executed  by  one  brother 
for  the  use  of  another,  and  purporting  to  se- 
cure to  the  latter  a  debt  of  $2,750  upon  par- 
tially incumbered  ijroperty  worth  not  over  $700, 
and  the  latter  claims  to  have  loaned  the  for- 
mer parts  of  said  sum  at  different  times  know- 
ing what  property  he  had,  and  there  are  other 
circumstances,  as  well  as  conduct,  casting  sus- 
picion upon  the  transaction,  will  be  presumed 
and  held  to  be  fraudulent  as  to  the  creditors  of 
the  grantor. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Monroe  county; 
I.  M.  McWhorter,  Judge. 
Bais  by  Baldwin  Ballard  against  W.  S. 


Chewning  and  others  and  by  the  Geiser 
Manufacturing  Company  against  the  same 
defendants.  Decree  for  complainants,  and 
defendants  appeal.    Affirmed. 

Henson  &  Mason,  for  appellants.  Logan 
&  Patton  and  John  Osborne,  for  appellees. 

POFFENBARGBR,  J.  This  la  a  chan- 
cery suit,  brought  in  the  circuit  court  of  Mon- 
roe county  in  July,  1897,  by  Baldwin  Bal- 
lard against  J.  W.  Chewning,  L.  B.  Dunn, 
trustee,  and  W.  S.  Chewning,  to  set  aside 
as  fraudulent,  and  as  having  been  made 
without  consideration,  a  deed  of  trust  dated 
May  31,  1897,  and  executed  by  said  J.  W. 
Chewning,  conveying  practically  all  of  his 
property,  consisting  of  an  undivided  one- 
half  of  a  tract  of  land  containing  i25  acres, 
a  tract  containing  7  acres,  a  tract  containing 
26%  acres,  a  tract  containing  115  poles,  1 
mare,  1  horse,  1  mowing  machine,  and  1  hay 
raise,  to  the  said  L.  B.  Dunn,  upon  the  fol- 
lowing trust  and  conditions:  "In  trust  to 
secure  W.  S.  Chewning  in  a  debt  of  the 
amount  ($2,750.00)  twenty-seven  hundred 
and  fifty  dollars:  Now,  if  the  said  debt  be 
paid  when  due,  this  deed  to  be  then  null 
and  void,  otherwise  to  remain  in  full  force 
and  effect;  and  said  trustee  (or,  if  he  refuse 
to  serve,  the  sheriff  is  to  act  as  said  trus- 
tee), at  the  suggestion  of  said  W.  S.  Chewn- 
ing, made  at  any  time  after  said  debts  be 
due  and  unpaid,  shall  proceed  as  the  law 
directs  to  satisfy  said  debt,  or  any  part  there- 
of that  may  be  unpaid,  with  its  secured  In- 
terest, out  of  the  proceeds  of  said  property 
hereby  conveyed,— said  property  to  be  sold, 
as  to  the  personal  property,  for  cash  in  hand 
on  the  premises  of  said  J.  W.  Chewning;  as 
to  the  real  estate,  it  shall  be  sold  on  the 
premises,  on  equal  payments  of  one,  two,  and 
three  years."  In  his  bill  the  plaintiff  sets 
up  a  Judgment  for  the  sum  of  $294.88  and 
$2.75  costs,  recovered  by  him  against  said 
J.  W.  Chewning  June  31,  1897,  upon  a  debt 
contracted  a  long  time  before  the  execution 
of  said  deed  of  trust,  and  alleges  that  said 
deed  was  executed  for  no  consideration  deem- 
ed valuable  in  law;  that  W.  S.  Chewning  is 
a  brother  of  J.  W.  Chewning;  that  J.  W. 
Chewning  does  not,  and  did  not  at  the  time 
of  the  execution  of  said  deed  of  trust,  owe 
said  W.  S.  Chewning  anything;  that  W,  S. 
Chewning  was  never  financially  able  to  ad- 
vance such  a  sum  of  money  to  said  J.  W. 
Chewning,  or  to  allow  any  one  to  become 
indebted  to  him  for  such  an  amount,  and 
did  not  loan  the  money  mentioned  in  the  deed 
of  trust;  and  that  the  deed  of  trust  was  exe- 
cuted fraudulently,  and  for  the  purpose  of 
hindering,  delaying,  and  defrauding  the  cred- 
itors of  said  J.  W.  Chewning  in  the  collec- 
tion of  their  debts,  and  expressly  for  the 
purpoi?e  of  hindering,  delaying,  and  defraud- 
ing the  plaintiff  In  the  collection  of  his  debt. 
At  August  rules,  1897,  the  Geiser  Manufac- 
turing Company  filed  its  bill  in  said  court 
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against  tlie  same  partlea  to  set  aside  said 
deed  of  trust  as  fraudulent,  and  alleges  that 
the  defendant  J.  W.  CHewning  is  indebted  to 

It  in  the  sum  of dollars,  evidenced  by 

two  notes  for  $220  each  and  one  for  $210, 
dated  July  20,  1805,  due  ane  day  after  date, 
and  bearing  interest,  respectively,  from  De- 
cember U  1805,  December  1«  180d,  and  De- 
cember I,  1807.  The  notes  are  filed  with 
the  bill  as  exhibits.  W.  8.  Ghewning  an- 
swered the  bill  of  Baldwin  Ballard,  and  de- 
murred to  it  alsow  He  denies  knowledge  of 
any  fraud  in  the  transacticm  on  the  part  of 
J.  W.  Ghewning,  and  also  that  there  was 
any  fraud  in  the  transaction,  and  alleges 
that  on  September  21,  1805,  J.  W.  Ghewning 
wrote  him  a  letter,  requesting  a  loan  of  $400 
or  $500,  and  offering  to  secure  the  payment 
of  the  money  by  a  deed  of  trust  on  his  land; 
that  in  response  to  this  application  he  loaned 
him  $450  October  18,  1805,  taking  his  note 
therefor;  that,  upon  a  like  application,  he 
loaned  him  $550  March  1,  1806,  taking  his 
note  therefor,  aad  on  the  15th  day  of  De- 
cember, 1806,  $650,  taking  his  note  thei^for; 
that  when  the  last  of  said  loans  was  made 
J.  W.  Ghewning  promised  to  secure  the 
money  thus  loaned  by  a  deed  of  trust,  but 
the  matter  was  delayed  until  May  31,  1807; 
that  then  said  J.  W.  Ghewning  wanted  to 
borrow  $1,000  more,  and  a  settlement  was 
made,  and  said  amount  loaned  him;  and 
that  at  the  time  of  said  last  loan  and  settle- 
ment the  deed  of  trust  was  executed.  With 
this  answer  there  are  filed  as  exhibits  a  let- 
ter from  J.  W.  Ghewning,  requesting  said 
first  loan,  and  the  three  notes,  mentioned  in 
said  answer,  all  bearing  interest,  and  due 
one  day  after  date.  Nothing  appears  In  the 
answer  to  show  how  the  debt  of  $2J50,  se- 
cured by  the  deed  of  trust,  is  evidenced,  or 
when  it  will  be  due  and  payable.  J.  W. 
Ghewning  also  answered  the  bill,  denying 
that  he  is  indebted  to  the  plaintiff,  that  he 
executed  the  said  deed  of  trust  for  the  pur- 
pose of  hlnderingp  delaying,  or  defrauding 
his  creditors,  or  any  of  them,  and  that  he 
is  insolvent,  and  averring  that  the  debt  men- 
tioned in  the  deed  of  trust  is  bona  fide,  and 
that  he  has  sufficient  property  to  more  than 
pay  all  of  his  indebtedness.  W.  S.  Ghewn- 
ing demurred  to  and  answered  the  bill  of  the 
Geiser  Manufacturing  Gompany  also,  setting 
up  the  same  defense  as  that  made  to  the 
other  bUl.  J.  W.  Ghewning  and  L.  B.  Dunn, 
trustee,  also  answered  the  bill  in  said  second 
suit,  and  there  were  general  replications  to 
all  of  said  answers.  In  an  answer  to  inter- 
rogatories, J.  W.  Ghewning  shows  what  dis- 
position he  made  of  the  money  he  claims  to 
liave  borrowed  from  W.  S.  Ghewning,  and 
files  receipts  and  vouchers  for  most  of  the 
items.  In  this  answer  he  places  the  value  of 
his  property  at  $3,000,  although  he  admits 
that  he  paid  only  $350  for  his  Interest  in  the 
125-acre  tract,  $93  for  the  7-acre  tract,  $3G0 
for  the  26-acre  tract,  and  $23  for  the  115- 
pole  tract    He  thinks,  however,  he  "got  a 


bargain  In  his  land  purchases.**  Only  $72 
has  been  paid  on  the  26-acre  tract,  and  noth- 
ing on  the  115-pole  tract  There  are  refer- 
ences in  the  record  to  the  building  of  a 
house  on  the  property,  but  its  value  does  not 
appear.  Depositions  were  taken  and  filed 
for  both  plaintiffs  and  defendants.  On  the 
23d  day  of  March,  1800,  both  causes  were 
heard  together.  The  decree  entered  is  in  part 
as  follows:  '*These  causes  came  on  this  23d 
day  of  March,  1800,  to  be  heard  upon  the 
plaintiffs'  bill  and  exhibits  filed  therewith, 
the  separate  demurror  and  answers  of  W.  S. 
Ghewning  to  said  bills,  the  joinder  of  the 
plaintiff  in  said  demurrer  and  general  repli- 
cation to  said  answers,  the  separate  answers 
of  J.  W.  Ghewning  to  said  bills  and  plain- 
tiffs' replication  thereto,  upon  the  answer  of 
L.  B.  Dunn,  trustee,  upon  the  interrogato- 
ries filed  by  the  plaintiffs  to  J.  W.  Ghewn- 
ing, upon  the  answer  and  exhibits  therewith 
of  J.  W.  Ghewning  thereto,  and  the  objec- 
tions of  W.  S.  Ghewning  to  the  reading  of 
said  interrogatories  as  indorsed  against  him, 
upon  the  depositions  of  witnesses  taken  on 
behalf  of  the  plaintiff,  and  upon  the  deposi- 
tion of  witness  taken  on  behalf  of  the  defend- 
ant W.  S.  Ghewning,  and  was  argued  by 
counsel;  on  consideration  wh^eof  the  de- 
murrer is  overruled.  The  court  without 
passing  on  the  objections  of  W.  S.  Ghewn- 
ing to  the  reading  of  the  answers,  interroga- 
tories, and  answers  thereto,  and  without 
passing  on  the  evidence  of  the  witnesses 
examined  in  the  cause,  is  of  the  opinion 
that  the  deed  of  trust  executed  by  J.  W. 
Ghewning  to  L.  B.  Dunn,  trustee,  is  void  on 
its  face.  It  is  therefore  adjudged,  ordered, 
and  decreed  that  said  deed  is  fraudulent 
per  se  on  the  face  thereof,  and  is  void,  and 
is  hereby  annulled,  and  set  aside."  It  is 
further  decreed  that  the  plaintiffs  have  liens 
upon  the  property  mentioned  in  the  trust 
deed  for  the  amounts  of  their  respective 
claims;  that  the  cause  be  referred  to  a  com- 
missioner, and  the  personal  property  be  sold 
In  order  to  prevent  Its  waste,  the  proceeds 
thereof  to  be  held  until  the  further  order  of 
the  court  Prom  this  decree  the  defendant 
W.  8.  Ghewning  appealed.  In  taking  his 
transcript  of  the  record,  he  omitted  the  depo- 
sitions, but  they,  with  all  the  original  pa- 
pers in  the  two  causes,  have  been  brought 
up  to  this  court  by  (certiorari. 

The  only  question  extensively  argued  is 
whether  or  not  the  deed  of  trust  is  fraudu- 
lent per  se,  the  court  below  having  recited 
in  Its  decree  that  In  the  rendition  thereof  the 
depositions  of  the  witnesses  were  not  con- 
sidered, and  said  deed  was  held  to  be  fraud- 
ulent on  its  face.  The  appellant  insists 
that  as  the  court  below  did  not  inquire 
whether  said  deed  of  trust  Is  fraudulent  in 
fact  it  would  be  Improper  for  this  court  to 
do  so  upon  appeal  from  that  decree.  In  this 
connection  he  contends  that  the  decree, 
though  settling  the  principles  of  the  cause, 
and  therefore  appealable,  is  so  far  interlocu- 
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tory  that  this  court  can  only  consider  such 
parts  of  the  record  as  the  chancellor  has 
acted  upon;  citing  Madden  v.  Madden' s 
Ex'r,  2  Leigh,  380.  In  determining  whether 
the  deed  is  fraudulent  on  its  face,  we  can 
look  to  the  deed  alone.  It  must  be  decided 
upon  an  inspection  of  that  Instrument  Ex- 
trinsic evidence  cannot  be  resorted  to.  Lan- 
deman  y.  Wilson,  29  W.  Va.  702,  2  S.  B.  203. 
The  deed  of  trust  involved  here  fails  to  set 
forth  who  owes  the  debt  purporting  to  be 
secured  by  it,  how  the  same  is  evidenced, 
when  it  will  become  due,  and  whether  it 
bears  interest  It  provides  for  sale  of  the 
property  at  the  suggestion  of  the  creditor  at 
any  time  after  the  debt  shall  become  due 
and  payable,  and  fixes  the  terms  of  sale. 
Unless  made  with  a  fraudulent  design,  and 
there  was  a  purpose  in  omitting  the  name  of 
the  debtor  and  the  date  of  the  maturity  of 
the  debt,  it  must  be  said  that  the  instru- 
ment is  unsklllfully  drawn.  This  cannot  be 
resolved  from  an  inspection  of  the  deed,  and 
in  this  connection  it  is  wholly  immaterial 
from  what  that  awkward  character  of  the 
instrument  results,  since  the  real  question 
to  be  determined  is  the  legal  effect  of  its 
provisions,  without  regard  to  the  actual  in- 
tent of  the  parties  in  executing  it  which 
properly  belongs  to  the  question  of  fraud  in 
fact  The  principles  underlying  the  deci- 
sions holding  deeds  to  be  fraudulent  per  se 
are  well  and  clearly  stated  in  Hogg,  Eq. 
Prln.  fi  189,  as  follows:  "They  [the  deeds] 
contain  such  provisions  and  stipulations  as 
to  property  that  is  perishable  or  readily  con- 
sumable—as a  stock  of  goods— as  to  enable 
the  grantor  to  remain  in  possession  and  con- 
trol of  the  property  incumbered  with  the 
trust  and  to  indefinitely  postpone  the  execu- 
tion of  the  same,  and  the  subjection  of  the 
property  therein  embraced  to  the  payment 
of  his  debts.  In  fact,  it  is  that  the  provi- 
sions of  the  conveyance  are  in  contravention 
of  the  avowed  purposes  of  the  grantor  in 
executing  the  same.'*  In  the  same  section 
it  is  further  said:  '*That  a  court  may  pro- 
nounce a  deed  fraudulent  per  se,  the  in- 
tent to  hinder,  delay,  or  defraud  the  cred- 
itors must  appear  on  the  face  of  the  instru- 
ment This  must  appear  from  an  inspection 
of  the  deed  or  other  writing,  without  refer- 
ence to  extrinsic  evidence."  While  this 
deed  is  silent  as  to  the  date  at  which  the 
debt  will  become  due,  and  by  its  terms  no 
sale  is  to  be  made  until  after  default  in  pay- 
ment &iid  then  only  upon  request  of  the 
trust  creditor,  it  does  not  aflarmatlvely  ap- 
pear from  its  face  that  such  sale  might  or 
could  be  unreasonably  delayed  or  entirely 
prevented.  Nobody,  save  the  debtor  and 
creditor,  knows  when  sale  can  be  made  un- 
der the  deed;  but,  when  disclosed,  the  time 
may  be  found  to  be  reasonable  and  lust  to 
ail  parties,  and  not  such  as  to  indicate  any 
fraudulent  intent  or  be  inconsistent  with 
the  terms  of  the  deed.  On  the  other  hand, 
the  date  of  maturity  may  turn  out  to  be  so 


far  in  the  future  as  to  clearly  indicate  col- 
lusion between  the  parties  to  it  to  defeat  the 
rights  of  creditors,  and  not  the  existence  of 
a  bona  fide  debt  and  security  for  the  same. 
However,  no  case  is  recalled  in  which  the 
court  has  gone  to  the  extent  of  holding  that 
a  deed  of  trust  to  be  valid  on  its  face,  must 
be  so  certain  and  definite  in  its  terms  as  to 
exclude  the  existence  of  a  secret  reservation 
in  favor  ot  the  grantor,  fraudulent  and  in- 
consistent with  the  terms  of  the  instrument 
and  not  apparent  on  the  face  thereof.  In 
Llvesay's  Ex'r  v.  Beard,  22  W.  Va.  585,  Claf- 
lin  V.  Foley,  Id.  484,  Landeman  v.  Wilson, 
29  W.  Va.  703,  2  S.  E.  203,  and  other  cases 
in  which  this  court  has  held  deeds  fraudu- 
lent on  their  faces,  the  evidence  of  the  fraud 
clearly  appeared  in  the  instruments.  The 
terms  of  the  deed  in  this  case  are  not  neces- 
sarily inconsistent  with  good  faith,  or  the 
ostensible  purpose  set  forth  in  it  It  is, 
therefore,  not  fraudulent  per  se. 

It  remains  now  to  say  whether,  upon  this 
record,  the  question  of  fraud  in  fact  can  be 
considered,  and,  if  so,  whether  it  exists,  and 
the  deed  of  trust  is,  for  that  reason,  void. 
The  record  shows  that,  when  the  decree  ap- 
pealed from  was  entered,  the  cause  was 
ready  for  hearing,  and  actually  came  on  to 
be  heard  upon  all  the  pleadings,  evidence, 
and  papers  filed  in  the  case,  as  shown  by 
the  quotation  herein  made  from  the  decree. 
By  the  decree,  the  deed  of  trust  is  declared- 
void,  and  dnnulled,  and  set  aside.  The  ef- 
fect of  the  decree  is  general,  covering  the 
whole  issue  as  to  the  bona  fides  of  the  deed, 
and  granting  the  relief  asked  for  in  the  bilL 
It  can  have  but  one  effect  upon  the  rights 
of  the  parties  litigant  however  the  lower 
court  may  have  reached  its  decision.  When 
it  declared  the  trust  deed  fraudulent  de- 
prived W.  S.  Ohewnlng  of  the  rights  he 
claimed  under  it  and  declared  the  existence 
of  liens  in  favor  of  the  plaintiffs  upon  the 
property,  the  court  ^ad  before  it  the  entire 
record.  As  to  the  validity  of  the  deed,  its 
decree  is  co-extensive  with  the  entire  record 
in  legal  effect  It  must  be  deemed  to  have 
passed  upon  the  whole  record  therefore 
whether  in  fact  it  did  so  or  not  It  was 
not  necessary  to  assign  in  the  decree  any 
reason  for  the  decision;  and  it  is  well  set- 
tled that  if  a  decree  is  substantially  right 
It  ought  to  be  affirmed,  although  the  inferior 
court  may  have  given  an  erroneous  reason 
for  its  Judgment  Newell  v.  Wood,  1  Munf. 
665;  Easley  v.  Graddock,  4  Rand.  423;  Silsby 
V.  Foots,  14  How.  219,  14  L.  Ed.  394.  The 
decree  recites  that  the  court  found  the  deed 
to  be  fraudulent  per  se,  and  also  that  the 
court  did  not  pass  upon  certain  parts  of 
the  record.  This  can  only  mean  that  be- 
cause the  deed  was  found  to  be  fraudulent 
per  se,  the  evidence  was  not  considered,  and 
amounts  to  nothing  more  than  the  assign- 
ment of  a  reason  for  the  Judgment  of  the 
court  The  only  question  before  this  court 
is  whether  the  decree  is  right  or  wrong. 
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wliether  It  Bball  be  afflnned  or  reyersed, 
and  In  determining  that  the  entire  record 
may  be  conaidered,  as  In  all  other  cases. 
The  Ghewnings  are  brothers.  J.  W.  Ohewn- 
ing  evidently  came  to  Monroe  comity  from 
Giles  county,  Va.,  but  Just  when  does  not 
appear.  One  witness  testifies  that  he  came 
to  his  present  place  of  residence  in  1896.  In 
January,  1888,  he  exempted  his  personal 
property  from  execution  at  a  valuation  of 
$63.50.  A  witness  familiar  with  his  real 
estate  values  it  at  |950.  W.  S.  Ohewning  is 
a  close,  saving,  and  enterprising  bachelor 
40  years  old,  living  with  his  mother  and 
sister  at  Narrows,  Giles  county,  Ya.,  In 
rented  property,  consisting  of  a  house  and 
two  acres  of  land,  the  rental  value  of  which 
is  placed  at  from  $26  to  $40  per  year;  has 
worked  for  himself  more  or  less  since  he 
was  18  yeflrs  old,  raising  melons,  wheat, 
and  other  farm  products  on  rented  land;  was 
railroad  watchman  for  4  years  and  8  months 
at  ^1  and  $1.25  per  day;  worked  at  station 
a  while  at  $18  per  month;  has  made  some 
money  trading,  especially  in  watches  and 
Jewelry;  keeps  some  horses,  and  had  two 
hired  out  for  several  months  at  $1  per  day 
each;  liveryman  often  sends  men  to  him  to 
hire  horses  at  that  rate;  had  team  hauling 
logs  for  two  years;  always  kept  from  three 
to  six  cows;  sold  mUk  and  butter,  and  raised 
calves,  which  ranged  on  mountain  without 
cost;  keeps  two  brood  mares,  and  raises 
colts,  and  turns  them  into  money;  nevmr 
gave  in  any  money  for  taxation,  because 
advised  that  it  was  not  taxable  unless  loaned 
at  interest  to  a  bank  or  individual  in  Vir- 
ginia; and,  after  maldng  first  three  loans 
to  his  brother,  went  to  Monroe  county  at  his 
brother's  request,  and  figured  up  his  indebt- 
edness to  him  at  $1,754.23,  Including  inter- 
est, and  let  him  have  the  difl^erence  between 
that  sum  and  $2,750,  taking  the  deed  of 
trust  in  question,  and  believing  it  to  be  a 
sound  and  safe  investment  Such  is  his 
testimony.  His  good  character,  thrift,  in- 
dustry, and  inclination  to  save  his  money 
are  vouched  for  by  other  witnesses,  thougb 
there  is  no  evidence  aside  from  his  own 
statements  of  his  ever  having  had  any.  money 
in  excess  of  his  immediate  necessities.  In 
answer  to  interrogatories,  J.  W.  Chewning 
says  he  used  the  money  he  claims  to  have 
borrowed  from  his  brother  as  follows:  Of 
the  $450  of  October  1,  1896,  he  paid  John  A. 
McKinzie  $375,  for  which  no  receipt  is 
among  the  papers;  OL  Broyles,  $34.30,  evi- 
denced by .  note  dated  December  12,  1896, 
payable  one  day  after  date,  and  the  date 
has  the  appearance  of  having  been  altered; 
B.  H.  Amot,  $10,  note,  due  one  month  after 
date,  date  torn  off,  and  "1895"  written  on 
margin  in  pencil;  T.  B.  Mitchell,  $59.50,  re- 
ceipt, dated  November  80,  1895,  reciting  that 
it  is  payment  on  produce  bought  October  20, 
1804,  and  date  has  evidently  been  altered; 
J.  W.  McOreer,  $11,  note,  dated  November 
12.  1805,  and  due  June  1,  1896,  eight  months 


after  the  money  was  borrowed;  and  J.  H. 
Comer,  $80.64,  duebiU  for  produce,  date  torn 
off,  but  unsigned  indorsement  in  pencil  on 
back,  'Taid  Nov.  2nd,  1895."  Of  the  $550 
of  March  1,  1896,  he  claims  to  have  paid 
W.  a  Ballard  $20,  dueblll,  dated  November 
20,  1896,  more  than  eight  months  after  the 
money  was  borrowed;  Warder,  Bushnell  & 
Glessner  Company,  $26.50,  note,  dated  July 
11,  1895,  due  October  1,  1806,  and  paid  Oc- 
tober 6,  1896,  more  than  seven  months  after 
the  money  was  borrowed;  J.  A.  Miller, 
$26.29,  receipt,  dated  June  30,  1896,  date 
apparently  altered;  Augustus  Broyles,  $5^  re- 
ceipt, dated  May  1,  1896,  date  apparently  al- 
tered; and  F.  J.  Young,  $426,  receipt,  dated 
May  10,  1896,  over  two  months  after  money 
was  borrowed,  and  reciting  that  it  is  the 
first  payment  '(m  a  $460  bond.  Of  the  $660 
of  December  16,  1896,  he  claims  to  have 
paid  S.  F.  Porterfield  $460,  receipt,  dated 
December  18,  1806,  stating  said  amount  to 
be  a  credit  on  a  bond;  Allen  Oaperton,  $24.69, 
balance  on  note,  paid  December  28,  1896; 
Augustus  Broyles,  $24.22,  memorandum  of 
butter  and  eggs,  below  which  is  written  in 
different  and  older  pencil,  "This  Dec.  20th, 
1896,  due  Augustus  Broyles,  J.  W.  Chewn- 
ing," showing  it  was  given  after  the  money 
was  borrowed.  Of  the  $906.77  of  May  81, 
1807,  he  claims  to  have  paid  S.  F.  Porter- 
field  $400,  receipt,  dated  October  7,  1897,  and 
$376,  receipt,  dated  October  30,  1897,  both 
nearly  five  months  after  the  money  was 
borrowed  to  pay  them  with,  and  stating  the 
payments  to  be  on  bonds  held  by  Porter- 
field;  Rowan  &  Boggess,  $10,  dueblll,  dated 
August  5,  1807;  John  A.  Brown,  $10,  receipt, 
dated  Juoe  28,  1897.  There  is  also  a  receipt 
from  Hoover  and  Garvin  for  $96.19,  dated 
February  14,  1898.  He  mentions  several 
other  payments,  for  which  no  receipts  ap- 
pear. This  is  by  no  means  a  satisfactory 
showing.  It  discloses  many  bald  discrepan- 
cies and  suspicious  circumstances,  as  will 
be  seen  from  a  close  inspection  of  It.  It 
fails  to  strengthen  the  position  of  this  re- 
spondent, and  actually  weakens  it  by  giving 
a  manifestly  false  explanation,  thereby  tac- 
itly admitting  inability  to  give  a  true  one 
consistent  with  his  representations  in  the 
matter.  While  the  declarations  of  the 
grantor,  made  subsequent  to  the  conveyance, 
are  not  admitted  to  affect  the  title  of  the 
grantee  (Casto  v.  Fry,  33  W.  Va.  449,  10  S. 
B.  709),  the  inaibility  or  failure  of  the  grant- 
or to  satisfactorily  account  for  the  money 
he  claims  to  have  received  In  consequence  <tf 
the  conveyance,  when  put  upon  oath  as  to 
the  matter,  is  a  circumstance  from  which 
fraud  on  his  part  In  the  transaction  may  be 
presumed  (Bowden  v.  Johnson,  107  17.  S.  261, 
2  Sup.  Ot.  246,  27  li.  Bd.  386;  Clarke  v.  Van 
Riemsdyke,  9  Oranch,  153,  8  L.  Bd.  688; 
dements  v.  Moore,  6  WaU.  290,  18  L.  Bd. 
786;  Burke  v.  Burke,  34  Mich.  461). 

Proceeding  now  to  consider  the  situation 
of  W.  S.  Chewning,  it  is  to  be  remembered 
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that  he  is  a  brother  of  J.  W.  Gbewning,  and 
"a  transaction  with  a  near  relative  ici  open 
to  more  suspicion  than  witli  a  stranger,  be- 
cause it  is  more  likely  to  be  intended,  not  as 
a  real  transaction,  but  as  a  feigned  and  col- 
lusive arrangement  by  which  it  is  secretly 
understood  that  the  donee  shall  hold  the 
property  against  the  claims  of  creditors,  and 
still  let  the  debtor  receive  the  benefit  from 
it"  8  Am.  &  Eng.  Enc.  Law,  784;  May, 
Fraud.  Oonv.  236.  That  this  principle  Is  rec- 
■ognized  in  this  state  appears  from  the  cases 
of  Watklns  v.  Wortman,  19  W.  Va.  78; 
Knight  V.  Gapito,  23  W.  Va.  639;  ReiUy  v. 
Barr,  34  W.  Va-  95,  11  S.  B.  750;  Spence  v. 
Smith.  84  W.  Va.  696,  12  S.  E.  828;  Bartlett 
V.  Cleavinger.  35  W.  Va.  719,  14  S.  E.  273; 
Hutchinson's  Ex'x  v.  Boltz,  35  W.  Va.  764,  14 
S.  E.  267;  and  others.  Before  loaning  his 
brother  any  money,  if  he  did  loan  it,  he  un- 
doubtedly knew  what  property  he  had,— 
probably  not  over  $700  worth,  part  of  which 
was  incumbered,— for  he  went  to  his  broth- 
er's place  when  he  claims  to  have  loaned  him 
the  first  f450,  which  is  probably  all  any  pru- 
dent man  would  have  loaned  on  it.  With 
this  knowledge,  he  says  he  then  loaned  him 
$450,  then  $550,  then  $650,  and  then  $995.77. 
He  must  have  known,  before  the  last  two 
loans  were  made,  that  his  brother  was.  in- 
solvent by  reason  of  his  indebtedness  to  him 
alone.  This  is  not  in  keeping  with  his  repu- 
tation for  prudence,  caution,  and  closeness 
in  a  financial  sense.  It  is  Irreconcilable  with 
the  principles  of  ordinary  business  transac- 
tions. There  is  no  direct  evidence  that  W. 
S.  Chewning  ever  had  so  much  money  as  he 
claims  to  have  loaned  his  brother,  although 
be  undertakes  to  show  his  financial  ability 
in  the  manner  hereinbefore  set  forth.  No- 
body testifies  to  having  seen  it,  or  positively 
known  of  its  existence.  One  witness  says 
Chewning  told  him  at  one  time  that  lie  bad 
about  $1,000  he  could  invest  in  building  and 
loan  association  stock,  but  preferred  not  to 
do  so.  It  is  claimed  to  be  the  accumulation 
of  many  years,  but  it  does  not  appear  that 
he  has  ever  had  any  business  transaction  in 
which  such  an  amount  of  money  could  have 
been  used,  nor  that  he  had  ever  loaned,  de- 
posited, or  been  taxed  with  any  considerable 
sum  of  money.  From  his  personal  history 
and  transactions,  as  already  detailed,  the 
court  could  not  presume  that  he  possessed 
the  amount  named.  The  natural  inference, 
if  any,  would  be  the  contrary.  Another  sus- 
picious circumstance  is  the  refusal  of  W.  S. 
Chewning,  when  brought  into  court  upon  a 
bill  charging  him  with  fraud,  to  disclose  how 
this  $2,750  is  evidenced,  and  when  it  will 
become  due.  Upon  this  question  both  his  an- 
swer and  deposition  are  silent.  This  borders 
very  closely  upon  an  admission  that  this 
most  important  fact,  upon  which  depends  the 
time  when  sale  can  be  made,  was  intention- 
ally and  fraudulently  omitted  from  the  deed 
of  trust.  The  omission  was  specifically 
charged  in  the  bill  of  the  Geiser  Manufac- 


turing Company  to  be  intentional  and  fraud- 
ulent The  fact  is  peculiarly  within  the 
knowledge  of  the  respondent,  and  probably 
known  to  none  save  himself  and  his  brother. 
In  an  answer  where  fraud  is  denied,  the  de- 
nial should  be  full  and  specific  8  Am.  & 
Eng.  Enc.  Law,  777,  note,  and  cases  there 
cited;  Walt,  Frand.  Conv.  i  162.  This  omis- 
sion from  the  deed  of  trust  did  not  make  it 
per  se  fraudulent,  because  It  was  not  neces- 
sarily evidence  of  fraud.  From  the  failure 
to  supply  it  In  the  answer  or  evidence,  it  is 
fair  to  presume  that  the  omission  was  for  a 
fraudulent  purpose;  It  is  not  desirable  or 
necessary,  however,  to  hold  positively  that  a 
presumption  of  fraud  arises  from  such  an 
omission,  and  it  will  be  simply  c<Asidered 
in  connection  with  otl\er  suspicious  circum- 
stances to  which  attention  has  been  directed. 
The  evidence  of  fraud  In  the  case  is  circum- 
stantial, but  this  court  has  held  that:  ''Where 
a  deed  is  attacked  by  the  creditors  of  the 
grantor  as  fraudulent,  in  ascertaining  wheth- 
er the  fraudulent  intent  existed  in  the  minds 
of  the  grantor  and  grantee,  the  court  will 
look  into  the  circumstances  surrounding  the 
transaction,  circumstantial  evidence  being 
not  only  sufficient  to  establish  such  fraud, 
but,  on  account  of  the  secrecy  of  such  trans- 
actions, is  often  the  only  evidence  that  can 
he  obtained."  Bartlett  v.  Cleavinger,  35  W. 
Va.  719,  14  S.  B.  273.  The  rule  as  to  proof 
of  fraud  is  stated  in  8  Am.  &  Eng.  Enc.  Law, 
654,  as  follows:  "It  is  not  always  necessary, 
however,  that  direct  affirmative  or  positive 
proof  of  fraud  be  given.  It  may  be,  and 
usually  is,  proved  by  circumstantial  or  pre- 
sumptive evidence.  If  the  evidence  is  suffi- 
cient to  satisfy  the  mind  and  conscience  of 
the  existence  of  the  fraud,  -it  will  be  suffi- 
cient, although  it  does  not  lead  to  a  convic- 
tion of  absolute  certainty.  The  fraud  need 
not  be  proved  beyond  a  reasonable  doubt.** 
The  conclusion,  upon  this  state  of  the  law 
and  the  facts  in  the  case,  is  that  there  is  no 
error  in  the  decree  of  said  circuit  court  In 
this  cause  from  which  the  appeal  was  taken, 
and  It  Is  therefore  affirmed. 


(i»  W.  Ya.  642) 

MAXWELL  ▼.  KENT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  18v  1901.) 

APPBlAIr-RBVIBW— INSTRUCTIONS-BJBCT- 

MENT. 

1.  In  an  action  of  ejectment,  in  which  the 
controversy  turns  whoUy  upon  the  location  of 
a  boundary  line  between  the  lands  of  the  liti- 
gating parties,  and  competent,  material,  and 
weighty  evidence  is  adduced  by  both  parties 
in  support  of  their  respectiye  claims  as  to  the 
true  location  of  the  line,  and  there  is  a  verdict 
for  the  defendant,  such  verdict  shoald  not  be 
set  aside  as  being  against  the  weight  of  the  evi- 
dence. 

2.  An  instruction  given  at  the  request  of  the 
defendant,  and  covering  only  a  part  of  the  the- 
ory of  the  defense  to  which  it  relates,  and  tend- 
ing to  prove  which  there  is  evidence  in  th« 
case,  is  open  to  criticism  because  of  its  nar- 
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rowness;  bnt  if  no  general  instruction  stating 
the  law  upon  sucli  theory  is  given  in  the  case, 
■nd  the  instruction  is  not  in  such  terms  as  to 
give  undue  importance  to  the  evidence  referred 
to  in  it,  and  it  is  manifest  that  the  giving  of 
such  instruction  has  not  operated  to  the  preju- 
dice of  the  plaintifP,  the  judgment  wili  not  be 
reversed  on  account  thereof. 

3.  If.  in  an  action  of  ejectment,  the  case  is 
such  that  the  rights  of  neither  of  the  parties 
are  in  any  way  dependent  upon  any  forfeiture 
under  the  laws  relating  to  taxes,  and  there  is 
no  evidence  in  the  case  of  the  payment  of  taxes 
on  any  of  the  property  by  either  of  them; 
and  the  jury  are  instructed,  at  the  instance  of 
the  defendant,  that,  if  they  believe  from  the 
evidence  the  land  in  controversy  is  included  in 
the  defendant's  deed,  and  he  has  been  in  ac- 
tual possession  of  any  part  of  the  land  em- 
braced in  the  boundary  described  in  his  deed, 
said  possession  exten<fs  to  his  exterior  bounda- 
ries, and  if  continued  for  a  period  of  10  years, 
and  having  paid  all  the  taxes  on  the  same  for 
that  period  of  time,  they  must  find  for  the  de- 
fendant,—the  giving  of  such  Instruction,  al- 
though obviously  objectionable,  is  not  a  reversi- 
ble error,  when  it  appears  that  the  plaintift 
could  not  have  been  prejudiced  thereby. 

4.  A  ruling  of  the  court  below  to  which  no 
exception  is  taken  will  not  be  noticed  io  the 
appellate  court. 

5.  When  evidence  is  excluded,  and  the  action 
of  the  court  in  excluding  it  is  relied  upon  in  the 
appellate  court,  it  must  appear  on  the  record 
that  the  evidence  rejected  was  or  would  have 
been  relevant,  material,  and  important,  to  make 
its  rejection  available  as  a  ground  of  error. 

(Syllabus  by  the  Oourt) 

Error  to  circuit  court,  Raleigh  county;  Jo- 
seph M.  Sanders,  Judge. 

Action  by  Alfred  B.  Maxwell  against  John 
T.  Kent  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

McCreery  &  Keatley  and  A.  P.  Farley,  for 
plaintiff  in  error.  McGinnis,  McGinnls  & 
Ball,  for  defendant  In  error. 

POFPENBAR6ER,  J.  In  March,  1896,  A. 
B.  Maxwell  brought  an  action  of  ejectment 
in  the  circuit  court  of  Kaleigh  county 
against  John  T.  Kent,  claiming  in  his  dec- 
laration a  long  strip  of  land,— about  222 
poles  in  length,  and  averaging  something 
oTer  9  poles  In  width;  the  southwestern 
boundary  line  thereof  being  straight,  and  the 
opposite  line  irregular,  and  9  poles  distant 
from  the  other  at  the  western  end,  and  8 
poles  distant  from  it  at  the  other  end.  Only 
part  of  this  strip,  containing  10%  acres,  is  in 
controversy,— less  than  3  acres  of  it  near 
the  eastern  end  of  the  strip.  About  six 
years  before  the  suit  was  commenced,  Kent 
,  cleared  the  disputed  land,  and  so  moved  the 
division  fence  between  him  and  Maxwell  as 
to  inclose  it  with  liis  land,  and  has  since 
cultivated  it  The  question  involved  is  pure- 
ly one  of  boundary  lines;  the  land  mention- 
ed in  the  declaration  being  claimed  as  part 
of  a  large  tract  of  226  acres  belonging  to 
Maxwell,  and  boimded  as  follows:  Begin- 
ning at  a  white  pine  on  the  Giles,  Fayette, 
and  Kanawha  tompikfe  road;  thence  N.,  22^ 
E.,  179  poles,  crossing  White  Stick  creek  at 
25  poles,  and  the  location  of  said  road  at 
140  poles,  to  two  white  oaks,  one  of  them 


marked  "F,"  on  the  division  line  between 
Stuart  and  Beckley;    thence  with  the  same 
reversed,  N.,  68**  W.,  202  poles,  recrossing 
the   road   to  a   large   chestnut   and   gum; 
thence  leaving  said  line  S.,  22**  W.,  179  poles, 
crossing  White  Stick  creek  at  108  poles,  to 
a  locust  stake  near  the  top  of  a  high  ridge; 
thence  S.,  68**  E.,  202  poles,  crossing  Berry's 
branch,  to  the  beginning.    The  earliest  deed 
in  the  record,  relating  to  this  tract,  bean 
date  March  17,  1854.    Adjoining  this  tract 
on  the  southeast,  and  owned  with  it  by  Max- 
well, lies  another  tract,  ol  15^  acres,  bound- 
ed as  follows:    Beghining  at  a  comer  of  the 
last-mentioned  tract,  on  a  white  pine  on  the 
Giles,  Fayette,  and  Kanawha  turnpike  road, 
and  with  said  road  N.,  ^S^^  E.,  09  poles, 
crossing  White  Stick  creek  at  60  poles;  N., 
11**  E.,  48  poles;    due  north,  14  poles;    N., 
60**  E.,  18  poles;   N.,  21**  W^  10  poles;   N^ 
dS"*  W.,  11  poles,  to  the  intersection  of  the 
first-mentioned  tract,  and  with  the  same  re- 
versed, 6.,  22**  W.,  156  poles,  to  the  begin- 
ning.   The  white  pine  and  locust  stake  cor- 
ners of  the  226-acre  tract  are  In  dispute. 
They  are,  respectively,  the  southeastern  and 
southwestern  comers.    The  controversy  turns 
upon  the  location  of  these  two  comers.    Ac- 
cording to  the  calls  of  the  deed,  the  tract 
is  a  parallelogram  in  form,  and  the  other 
two  comers  are  well  known,  and  not  dis- 
puted by  either  party.    All  of  its  lines  ex- 
ceed in  length  the  distances  called  for  in 
the  deed;    the  northern  and  southern  lines 
being  20  poles  too  long,  and  the  eastern  and 
westem  32  poles  too  long,  as  contended  for 
by  the  plaintiff,  and  about  20  or  21  poles  ac- 
cording to  the  contention  of  the  defendant 
Plaintiff  claims  the  white  pine  stood  at  a 
certain  point  in  the  road,  and  was  grubbed 
out  many  years  ago.    Starting   from  that 
point,  the  lUxe  crosses  White  Stick  creek  at 
41  poles  instead  of  25,  and  the  road  at  168 
poles  instead  of  140.    There  is  also  a  dis- 
crepancy in  the  length  of  the  lines  of  the 
15^  acre  tract,  the  beginning  comer  of  the 
survey  of  which  is  the  same  white  pine. 
However,  there  is  evidence  tending  to  prove 
the  white  pine  comer  is  at  the  point  claimed 
by  the  plaintiff.    By  deed  dated  November 
15,    1853,    Alfred    Beckley,    who   originally 
owned   the   226-acre    and    15%-acre    tracts, 
and  the  lands  adjoining  on  the  south,  east, 
and  west  conveyed  to  Thomas  Warden  a 
tract  of  land  containing  192%  acres,  known 
as  the  "Tyree  Tract"  and  lying  east  of  the 
Maxwell  lands.    Its  description  calls  for  the 
same  white  pine  as  one  of  the  comers  (the 
southwestern),  while  its  eastern  line  begins 
on   the   division   line  between   Stuart   and 
Beckley,  is  parallel  with  the  eastern  line  of 
the  226-acre   tract  is  200  poles  long,   and 
runs  to  a  white  oak  marked  "B"  for  the 
southeastern  comer,  and  thence  N.,  68**  W., 
162  poles,  to  a  stake  1%  poles  to  the  right 
north,  of  the  white  pine.    The  white  oak 
marked  "B"  is  well  known,  and  there  is  a 
marked  line  from  it  to  the  point  claimed  bj 
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the  plaintiff  as  the  place  at  which  the  white 
pine  stood.  Allowing  S""  for  variation,  this 
line  was  run  N.,  65^  W.,  and  Indicates  that 
the  claim  of  the  plaintiff  Is  correct.  The 
distance  to  White  Stick  creek  Is  stated  In 
this  deed  to  be  60  poles,  following  the  road, 
and  In  the  deed  to  the  15^-acre  adjoining 
tract  to  be  50  poles,  but  Is  found  by  meas- 
urement to  be  about  00  poles.  John  Greer, 
an  old  man,  testifies  that  a  pine  tree  marked 
as  a  comer,  and  standing  at  the  point  con- 
tended for  by  the  plaintiff,  was  seen  by  him 
when  a  boy,  and  was  then  known  as  the 
''Eugene  Fleason  Oomer";  that  It  had  often 
been  pointed  out  to  him  by  Interested  par- 
ties, now  dead,  as  the  Fleason  comer;  and 
that  he  and  a  man  by  the  name  of  Blanken- 
ship  grabbed  the  tree  up  many  years  ago. 
Samuel  L.  Dayls  testifies  that  he  had  known 
It  as  the  ''Fleason  Comer,'*  and  had  helped 
to  make  one  or  more  surreys  running  to 
that  comer,  and  on  one  occasion  helped  Al- 
fred Beckley  to  surrey  the  Tyree  tract,  in 
which  survey  they,  ran  to  said  point,  and 
Alfred  Beckley  had  spoken  of  the  comer  at 
that  time.  Edwin  Prince,  a  former  owner 
of  the  Tyree  tract,  had  regarded  that  point 
as  the  comer.  There  was  other  evidence 
tending  to  support  the  claim  of  the  plaintiff 
on  this  point,  and  but  llttie  direct  evidence, 
other  than  what  has  been  noted,  tending  to 
disprove  his  claim  as  to  this  comer.  For 
the  location  of  the  other  disputed  comer,  the 
plaintiff  relies  principally  upon  the  fact  that 
a  line  ran  from  the  white  oak  marked  "B" 
through  the  point  claimed  by  him  for  the 
white-pine  comer  will  close  with  the  line 
from  the  gum  and  chestnut  (the  western 
line)  at  a  point  211  poles  distant  from  said 
gum  and  chestnut  comer;  that  being  the 
length  of  the  eastern  line  as  claimed  by 
him.  At  ttls  point  of  intersection  there  is 
no  stake  or  anything  to  Indicate  that  it  is 
the  comer,  except  that  it  is  near  the  top  of 
a  ridge;  nor  is  there  any  marked  line  to  It 
from  the  alleged  white-pine  comer,  although 
it  runs  part  of  the  way  through  uncleared 
land.  The  defendant  claims  this  comer  is 
some  20  or  25  poles  further  north  on  the 
line  running  from  the  gum  and  chestnut. 
Two  other  tracts,  formerly  owned  by  Al- 
fred Beckley,  corner  with  this  226-acre  Max- 
well tract  at  the  southwest.  One  is  known 
as  the  "J.  O.  Addison  Tract,"  lying  on  the 
west;  the  line  dividing  it  from  the  Maxwell 
tract  being  the  line  from  the  gum  and  chest- 
nut, 179  poles  long,  and  terminating  at  the 
locust  stake.  In  the  line  of  the  Addison 
tract  a  white-pine  comer  is  called  for  in  the 
deed,  by  running  from  the  locust-stake  cor- 
ner N.,  67**  W.,  140  poles.  This  white-pine 
comer  seems  to  be  well  known,  and  a  Une 
ran  from  it  S.,  66*  E.,  150  poles,  terminates 
at  the  point  claimed  by  the  defendant  for 
the  locust-stake  comer.  South  of  the  Addi- 
son tract,  and  cornering  at  the  locust  stake, 
lies  the  Otis  Golwell  tract  Its  eastem  line 
is  a  continuation  of  the  line  from  the  gum 


and  chestnut    The  locust  stakp  Is  the  be- 
ginning comer,  from  which  the  deed  calls 
for  S.,  23""  W.,  162  poles,  to  a  chestnut  and 
chestnut  oak.    A  line  run  from  the  chest- 
nut and  chestnutpoak  comer,  which  seems  to 
be  well  known,  N.,  26"*  B.,  following  a  Mark- 
ed line,  175M(  poles,  reaches  the  point  claim- 
ed by  the  defendant  for  the  locust-stake  cor- 
ner.   The  line  from  the  whlte-plne  comer  of 
the  Addison  tract  is  marked,  alsa    It  will 
be  noticed  that  these  lines  overran.    J.  H. 
Lemon  testifies  that  about  eight  years  be- 
fore the  date  of  the  trial  he  accompanied  D. 
W.  Beckley  and  George  Prince,  who  were 
then  running  a  line  to  the  locust-stake  cor- 
ner, and  they  then  found  at  the  point  claim- 
ed by  the  defendant  traces  of  an  old  fence 
which  had  been  destroyed  by  fire,  leaving 
whole  rails  and  pieces  of  rails  remaining  on 
the  groimd,  and  Beckley  at  that  time  "kick- 
ed over  a  locust  stake  there."    Afterwards 
he  was  there  when  the  line  was  ran  for 
Kent   and   the   stake   was  gone,   and  the 
fence  was  all  gone.    Since  this  action  was 
commenced  he  bad  been  back  there,  and 
found  a  locust  stake   within  five  feet   of 
where  Beckley  had  found  the  old  one,  but 
not  the  same  stake.    The  stake  was  pro- 
duced at  the  trial,  and  Idaitified  by  Lemon 
and  others.    It  was  found  near  the  top  of  a 
ridge,  in  a  depression  made  by  the  uprooting 
of  a  tree,  and  covered  up  with  leaves  and 
trash.    In   another   part  of  his  testimony 
Lemon  says  he  saw  the  first  stake  there  18 
or  10  years  ago.    T.  K.  Scott  John  T.  Kent 
and  William  Willis  also  testify  to  the  find- 
ing of  the  stake  at  that  point  but  not  to  the 
existence  of  the  old   stake  mentioned  by 
Lemon.    Willis  owns  part  of  the  Otis  Col- 
well  tract;  says  his  line  to  the  point  where 
the  stake  was  found  is  well  marked;  he  has 
been  at  that  comer  often,  and  saw  a  fence 
there  years  ago,  and  It  cornered  there  at  a 
right  angle.    He  also  testified  to  the  exist- 
ence of  marked  trees  along  a  line  from  that 
point  towards  the  disputed  white-pine  comer 
on  the  turnpike.    Joseph  Caldwell  once  own- 
ed the  226-acre  tract  and  J.  F.  Miller  testi- 
fies that  in  1853  or  1864  he  worked  for  Cald- 
well on  said  land,  and,  among  other  things, 
built  a  fence  for  him  Just  Inside  of  the  line 
here  in  dispute,  and  intended  for  the  line 
fence  between  Caldwell  and  Beckley.    He 
says  he  has  recentiy  gone  over  the  ground 
and  found  evidences  of  the  old  fence   he 
built  and  that  the  comer  of  the  fence  was » 
at  the  point  at  which  the  stake  was  found 
From  that  pohit  it  ran  with  the  lines  to- 
wards the  gum  and  chestnut  In  one  direc- 
tion,  and   southeast  towards  the  turnpike 
where  the  white  pine  is  called  for.    He,  as 
well  as  several  other  witnesses,  testified  to 
other  facts  tending  to  prove  that  the  south- 
ern line  runs  from  the  pohit  where  the  stake 
was  found,  and  that  a  fence  once  stood  oil 
it  such  as  the  character  of  the  timber,  un- 
dergrowth, stumps  along  the  line,  and  mark- 
ed trees  along  it  and  another  supposed  line 


W.  Va.) 


MAXWELL  Y.  KENT. 


171 


A  few  rods  south  of  It  The  deed  to  the  sev- 
eral tracts  here  mentioned  and  others,  relat- 
ing to  contiguous  lands,  were  introduced  as 
evidence  in  the  case.  The  result  of  the  trial 
was  a  verdict  tor  the  defendant  A  motion 
by  the  plaintiff  for  a  new  trial  was  over- 
ruled, and  the  action  of  the  court  excepted 
to.  Upon  the  petition  of  the  plaintiff,  as- 
signing this  and  numerous  other  rulings  of 
the  court  as  errors,  the  case  is  in  this  court 
upon  a  writ  of  error. 

The  giving  of  the  following  instruction  at 
the  instance  of  the  defendant  is  assigned  as 
error:  '"The  court  further  instructs  the  Jury 
that  marked  lines  and  ancient  fences  are 
elements  of  proof  to  be  considered,  when  ap- 
plicableb  in  all  questions  of  boundary;  and 
in  this  case  if  the  Jury  believe  that  there 
was  an  ancient  fence  at  or  near  the  locust 
stake  called  for  as  a  comer  of  the  226-acre 
tract  owned  by  Joseph  Caldwell,  which 
marked  his  boundary  line  at  that  point  the 
line  of  said  fence,  as  an  element  of  proof,  is 
entitled  to  consideration  in  determining  the 
true  line  of  the  land  in  controversy,  and  the 
marked  lines  on  the  land  in  controversy  are 
entitled  to  more  weight  than  the  marked 
lines  to  adjacent  tracts."  In  his  argument 
against  the  propriety  of  this  instruction,  the 
plaintiff  in  error  assumes  that  the  location 
of  the  white  pine  beginning  comer  as  claim- 
ed by  him  is  clearly  proven,  and  that  three 
of  the  comers  of  the  tract  being  thus  made 
certain,  the  closing  of  the  lines  of  the  tract 
of  land  according  to  the  courses  stated  in 
the  deed  locates  the  missing  comer^the 
stake  comer^-at  the  point  claimed  by  him. 
If  there  were  no  evidence  tending  to  show 
that  the  white-pine  corner  on  the  turnpike 
is  farther  north  than  the  point  claimed  by 
the  plaintiff,  the  Instmction  should  have 
been  refused.  It  being  clear  and  undisputed 
that  the  northern  and  southern  lines  of  the 
tract  are  parallel,  and  the  course  and  loca- 
tion of  the  western  line  being  undisputed,  it 
is  absolutely  certain  that  if  the  stake  cor- 
ner is  at  the  point  claimed  by  the  defend- 
ant the  white-pine  comer  cannot  be  at  the 
point  claimed  by  the  plaintiff;  and  thus  is 
presented  a  well-defined  question  of  fact  for 
the  Jury,*- as  to  whether  the  white-pine  cor- 
ner Is  at  the  point  contended  for  by  the 
plaintiff,  or  far  enough  north  on  the  turn- 
pike to  place  all  the  land  claimed  by  Kent 
sonth  of  it  and  therefore  outside  of  Max- 
well's line.  As  already  shown,  there  is  evi- 
dence in  the  record  Indicating  that  the  locust- 
stake  comer  is  where  the  defendant  claims 
it  is,  and  also  some  contradictions  and  ih- 
consistencies,  although  not  irreconcilable,  in 
the  evidence  introduced  by  the  plaintiff  to 
prove  his  claim  as  to  the  location  of  the 
white-pine  comer.  The  evidence  relating  to 
the  existence  of  an  old  fence  and  the  time 
and  purpose  of  its  erection  is  only  part  of 
the  defendant's  evidence  as  to  the  location 
of  the  locust  stake.  It  is  relevant  and  mate- 
rial.   It  was  entitied  to  consideration  by  the 
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Jury,  and  so  the  court  said  by  this  instruc- 
tion. The  defendant  had  right  to  have  the 
attention  of  the  Jury  directed  by  an  instmc- 
tion to  all  the  evidence  relating  to  his  claim 
respecting  the  locust-stake  corner,  but  as 
he  has  contented  himself  with  a  direction 
of  their  attention  to  part  of  it  only,  it  is 
difficult  to  see  how  the  plaintiff  is  thereby 
injured.  Before  leaving  this  phase  of  the 
case,  it  is  deemed  proper  to  advert  to  another 
fact  which  is  inconsistent  with  the  claim 
that  the  evidence  adduced  by  the  plaintiff 
respecting  the  white-pine  comer  Is  conclu- 
sive. The  eastern  and  western  lines  of  the 
tract  are  supposed  to  be  parallel.  The  west- 
em  line  is  well  marked  and  undisputed,  and 
is  found  by  survey  to  be  S.,  24%**  W.  The 
eastern  line,  surveyed  as  claimed  by  the 
plaintiff,  is  N.,  26% <*  E.  Putting  that  line  on 
the  same  bearing  as  the  western  line  would 
certainly  throw  Its  southern  terminus  at  a 
point  further  north  and  east  of  the  point 
claimed  by  the  plaintiff,  and  probably  at 
about  where  the  defendant  claims  the  cor- 
ner is.  It  must  be  borne  in  mind,  also,  that 
the  southern  line,  surveyed  upon  the  theory 
of  the  plaintiff,  is  only  218%  poles  long,  and 
the  northern  line  222  poles  long,  while  in 
the  deed  these  two  lines  are  stated  to  be 
equal  in  length.  Oorrection  of  the  bearing 
of  the  eastern  line  would  decrease^  if  not 
wholly  obviate,  this  discrepancy  in  the 
length  of  the  lines.  While  the  instruction 
is  open  to  criticism  by  reason  of  its  narrow- 
ness, the  plaintiff  is  not  injured  or  preju- 
diced by  it  for  there  is  no  general  instruc- 
tion covering  the  theory  of  the  case  to  which 
the  evidence  noted  in  the  instruction  re- 
lates. It  is  not  therefore,  a  repetition  and 
improper,  as  laying  too  much  stress  upon 
that  particular  part  of  the  evidence  in  the 
case. 

The  action  of  the  court  in  giving  the  fol- 
lowing instruction  for  the  defendant  is  also 
excepted  to:  '*If  the  Jury  believe  from  the 
evidence  in  this  case  that  the  defendant, 
John  T.  Kent  obtained  his  titie  from  the 
trae  owner  of  the  land  by  deed,  and  that  the 
boundaries  described  in  said  deed  include 
the  land  in  controversy,  and  that  the  said 
defendant  John  T.  Kent  l^as  been  in  ac- 
tual possession  of  any  part  of  said  land  em- 
braced in  the  boundary  described  in  said 
deed,  said  possession  extends  to  his  exterior 
boundaries;  and  if  continued  for  a  period 
of  ten  years,  and  having  paid  all  the  taxes 
on  the  same  for  that  period  of  time,  the 
Jury  must  find  for  the  defendant."  The  ar- 
gument against  it  is  that  there  is  no  proof 
that  the  defendant  ever  paid  any  taxes  on 
the  land,  or  that  he  had  been  in  possession 
of  h.ny  part  of  the  land  in  controversy  for 
the  period  of  10  years.  That  part  of  the  in- 
struction relating  to  the  payment  of  taxes 
must  have  been  tnadvertentiy  Inserted. 
There  is  no  evidence  of  the  payment  of 
taxes  by  either  of  the  parties,  nor  Is  the 
case  one  in   which  the  payment  of  taxes 
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would  be  material  There  Is  no  intimation 
In  the  record  that  either  of  the  parties  claims 
onder  any  forfeiture  respecting  any  part  of 
the  land.  However,  It  is  clear  that  the  plain- 
tiff could  not  have  been  prejudiced  by  this 
reference  in  the  instruction  to  the  payment 
of  taxes.  The  Jury  must  have  ignored  that 
part  of  the  instruction  or  all  of  it,  for,  to 
have  reached  their  verdict  upon  the  theory 
of  the  instruction,  they  must  have  found 
that  Kent  had  paid  the  taxes  on  the  land. 
That  they  could  not  have  found,  for  there 
Is  no  evidence  of  it  The  instruction,  in  ef- 
fect, tells  the  Jury  that  the  defendant.  In 
order  to  prevail  In  the  trial,  must  prove  his 
actual  possession  and  payment  of  the  taxes 
on  the  land.  That  is  more  than  the  law 
required  of  the  defendant  in  this  case,  and 
the  Instruction  was  prejudicial  to  the  de- 
fendant, rather  than  to  the  plaintiff,  if  it 
had  any  effect  While  there  was  no  evi- 
dence that  the  defendant  had  been  In  pos- 
session of  any  part  of  the  land  in  contro- 
versy for  10  years,  there  was  evidence  of 
his  having  had  actual  possession  of  part  of 
the  land  included  in  his  deed  for  more  than 
10  years,  and  that  Is  enough  to  warrant  the 
giving  of  the  instruction  on  that  point  Gar- 
rett V.  Ramsey,  26  W.  Va.  345;  Congrove  v. 
Burdett,  28  W.  Va.  220.  The  plaintiff  him- 
self admits  that  he  and  the  defendant  had 
together  built  a  line  fence,  on  what  he 
(plaintiff)  claims  to  be  the  line,  "twelve  or 
thirteen  years"  before  the  date  of  the  trial 
of  this  case  (April,  1809).  This  is  virtually 
an  admission  of  defendant's  occupancy  of 
his  land  at  that  time,  and  sufficient  evidence 
to  Justify  the  giving  of  the  instruction. 

It  is  claimed  the  court  erred  in  refusing 
to  give  instruction  No.  6  asked  for  by  the 
plaintiff.  The  record  shows  it  was  refused 
"on  the  ground  that  It  came  too  late,"  but 
is  silent  as  to  the  time  when  it  was  requested. 
In  his  petition  for  the  writ  of  error  the  plain- 
tiff says  it  was  requested  before  the  Jury 
retired  to  their  room,  but  the  petition  Is  not 
part  of  the  record  of  the  case  in  the  circuit 
court  It  is  no  evidence  of  what  occurred 
there.  In  Winters,  v.  Null,  31  W.  Va.  450,  7 
S.  B.  443,  this  court  held  that  "the  appel- 
late court  will  not  reverse  a  Judgment  be- 
cause the  court  refused  to  give  instructions 
submitted  to  him  after  the  Jury  have  been 
directed  to  retire,  as  being  too  late,  unless 
it  affirmatively  appears  that  the  court  below 
manifestly  abused  the  large  discretion  given 
it  in  all  such  matters."  There  being  noth- 
ing in  this  record  to  show  under  what  cir- 
cumstances the  Instruction  was  refused.  It 
follows  that  there  is  nothing  in  it  from 
which  this  court  can  find  that  the  lower 
court  abused  its  discretion,  and  the  excep- 
tion must  be  held  not  to  be  well  taken. 

Complaint  is  also  made  that  the  court  re- 
fused to  permit  witness  Milton  Curtis,  a 
surveyor,  who  had  surveyed  the  land  in  con- 
troversy, and  testified  that  it  is  embraced 
in  the  deed  to  the  Maxwell  226-acre  tract,  to 


answer  the  question,  "Did  you  make  a  cor- 
rect survey  of  that,  according  to  the  title  pa- 
pers yon  had?"  He  had  already  testified 
that  he  had  made  the  survey  fix^m  the  de- 
scription of  the  land  set  forth  In  the  deeds, 
and  gone  over  it  In  detail,  showing  how 
he  had  made  it  The  correctness  of  his 
measurements  and  reading  of  the  instrument 
was  not  questioned.  His  answer  to  the  ques- 
tion could  have  added  nothing  to  the  value 
of  his  testimony.  The  Jury  already  had  his 
opinion  that  the  land  in  controversy  be- 
longed to  the  plaintiff,  and  his  reason  there- 
for. What  more  could  he  have  said  for  the 
plaintiff?  Upon  what  principle  was  the 
plaintiff  entitled  to  have  a  mere  repetition 
of  the  witness*  testimony,  it  being  perfectly 
clear  and  well  understood? 

The  court  refused  to  permit  the  same 
witness  to  say  whether  he  had  surveyed  the 
defendant's  land,  and  this  action  of  the  court 
Is  excepted  to.  But  he  was  afterwards  al- 
lowed to  testify  that  he  had  assisted  the 
coimty  surveyor  in  making  such  a  survey. 
In  reference  to  that  he  was  thoroughly  ex- 
amined by  both  parties,  and  pointed  out  as 
cUd  the  county  surveyor,  also,  the  inconsist- 
encies of  this  survey,  and  its  failure  to  har- 
monize with  the  descriptions  and  surveys  of 
adjacent  lands.  Whatever  the  value  of  this 
may  have  been  to  the  plaintiff,  he  had  the 
benefit  of  it,  and  cannot  be  heard  to  com- 
plain because  it  did  not  go  In  Just  at  the 
time  he  sought  to  introduce  it.  If  it  was 
intended  to  obtain  anything  other  than  the 
existence  of  these  discrepancies  in  the  an- 
swer, there  is  nothing  in  the  bill  of  excep- 
tions to  show  it,  and  this  court  Is  there- 
fore unable  to  say  whether  it  is  material  or 
not  "When  evidence  is  excluded.  It  must 
appear  on  the  record  that  the  evidence  re- 
jected was  or  would  have  been  important 
and  material  or  relevant  to  the  issue.  So 
that  it  is  advisable  to  show  to  the  caurt 
what  it  is  expected  to  prove  In  answer  to 
the  question  propounded."  Hogg,  PI.  & 
Forms,  428,  and  cases  cited. 

A.  B.  Maxwell,  while  testifying  in  his  own 
behalf,  was  asked  if  Alfred  Beckley  ever 
owned  the  land  where  Mr.  Kent  lives  now, 
or  part  of  it  and  replied:  "Yes,  sir;  he 
owned  all  the  land  In  the  neighborhood,— 
Kent's  and  mine,  too,  and  Tyree's."  It  is 
argued  that  this  was  error,  but  the  record 
shows  no  exception. 

The  court  admitted,  over  the  objection  of 
the  plaintiff,  deeds  made  by  Alfred  Beckley 
to  Dyer,  Allison  &  Oo.  and  James  H.  Phll- 
lipps,  conveying  to  them,  respectively,  the 
Addison  and  Otis  Colwell  tracts,  hereinbe- 
fore mentioned  as  being  contiguous  to  the 
226-acre  tract.  In  this  the  action  of  the 
court  was  so  clearly  right  that  no  discussion 
of  the  matter  is  necessary. 

It  is  objected  that  the  court  refused  to 
strike  out  the  testimony  of  J.  H.  Lemon 
relating  to  the  locust  stake,  the  substance  of 
which  has  been  given.    Such  a  stake  was 
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one  of  the  monuments  mentioned  In  the 
deed,  and  the  witness  testifies  to  haylni^ 
seen  it  at  a  point  which  it  Is  not  onreason- 
able  to  say  was  the  corner  at  which  the  deed 
located  it  His  testimony  on  this  point  was 
relevant  and  material*  and  was  properly  ad- 
mitted. 

A  fnrther  objection  is  that  the  conrt  re- 
fused to  permit  T.  K.  Scott,  witness  and 
surveyor,  to  say  how  the  running  of  the 
division  line  as  contended  for  by  the  de- 
fendant would  affect  a  small  lot  belonging 
to  J.  M.  Williams,  and  touching  what  the 
plaintiff  claims  is  the  white-pine  comer. 
There  is  nothing  in  the  record  to  show 
when  or  from  whom  Williams  obtained  the 
lot,  nor  anything  from  which  it  appears  that 
such  evidence  was  either  relevant  or  import- 
ant, for  which  reason  the  exception  is  in- 
sufficient, even  if  it  could  have  been  shown 
that  the  circumstances  were  such  as  to  ren- 
der it  admissible. 

It  remains  now  to  consider  the  action  of 
the  court  in  overruling  the  motion  for  a 
new  trlaL  If  the  court  improperly  rejects 
evlclence  offered  by  either  of  .the  parties, 
and  it  is  excepted  to,  and  there  is  a  ver- 
dict against  the  exceptor,  it  will  be  set 
aside,  even  though  the  court  may  believe 
that  the  verdict  of  the  jury  ought  not  to 
and  would  not  have  been  different  had  the 
evidence  been  admitted.  Oorder  v.  Talbott, 
14  W.  Ya.  277.  But  a  judgment  will  not  be 
reversed  because  evidence  was  excluded 
from  the  jury  unless  such  exclusion  was 
to  the  prejudice  of  the  exceptor.  Tompkins 
V.  Kanawha  Board,  21  W.  Va.  225.  Where 
the  evidence  is  conflicting,  a  new  trial  will 
not  be  granted.  Id.  That  a  new  trial  may 
be  had,  manifest  wrong  and  injustice  must 
have  been  done.  It  is  not  enough  that  the 
court  would  have  rendered  a  different  ver- 
dict Shrewsbury  v.  Miller,  10  W.  Va.  116. 
A  new  trial  wiU  not  be  granted  because  evi- 
dence admitted  was  irrelevant,  if  it  could 
not  possibly  prejudice  the  opposite  party. 
Huffman  v.  Alderson's  Adm'r,  9  W.  Va.  616. 
Where  the  verdict  of  the  jury  is  such  as  to 
clearly  indicate  prejudice,  passion,  or  cor- 
ruption in  arriving  at  their  conclusion,  the 
verdict  should  be  set  aside.  Unfried  v. 
RaUroad  Oo.,  34  W.  Va.  260,  12  S.  E.  512. 
When  the  verdict  is  against  the  weight  of 
evidence^  it  should  be  set  aside  and  a  new 
trial  granted.  Ruffner  v.  Hill,  31  W.  Va. 
428,  7  S.  B.  13.  But  the  verdict  of  a  Jury 
ought  not  to  be  interfered  with  by  granting 
a  new  trial  if,  when  most  favorably  con- 
sidered in  support  of  the  verdict,  it  does  not 
still  appear  that  the  verdict  was  plainly  not 
warranted  by  the  evidence.  Gwynn  v. 
Schwartz,  32  W.  Ya.  48,  9  S.  E.  880.  From 
the  evidence  in  this  case,  as  hereinbefore 
substantially  detailed.  It  appears  that  there 
is  evidence  in  support  of  the  claims  and 
contentions  of  the  defendant,  and  therefore 
upholding  the  verdict.  The  plaintiff  intro- 
duced evidence  conflicting  with  it,  but  it  is 


only  the  evidence  of  facts  lending  to  estab- 
lish one  theory  of  the  case,  while  that  of 
the  defendant  tends  to  support  another  and 
conflicting  theory.  It  was  purely  a  ques- 
tion of  fact  as  to  whether  the  boundary 
line  was  at  one  place  or  at  another,  with 
competent,  material,  and  weighty  evidence 
before  the  Jury  in  favor  of  both  locations, 
and  nothing  conclusive  as  to  either  of  the 
parties.  Moreover,  there  is  nothing  in  the 
record  or  verdict  indicative  of  partiality, 
passion,  or  prejudice,  or  disclosing  any  spe- 
cial circumstances  or  conditions  which 
would  warrant  interference  with  the  verdict 
upon  the  principles  laid  down  in  Unfried  v. 
Railroad  Ck>.,  supra;  Gilmer  v.  Sydenstrlcker, 
42  W.  Va.  56,  24  S.  E.  566;  and  Johnson  v. 
Bums,  39  W.  Ya.  658,  20  S.  £.  68a  The 
motion  for  a  new  trial  was  properly  over- 
ruled, and  Judgment  rendered  for  the  de- 
fendant The  judgment  of  the  circuit  court 
is  therefore  affirmed. 

BRANNON,    DENT,    and    McWHORTER, 
JJ.,  concur. 
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COURT  OF  GENERAL  SESSI0N&-^JTJRI8DICTI0N 
—OBSTRUCTING  HIGHWAY. 

1.  Under  Const.  1895,  art.  5,  §  18,  providing 
that  the  court  of  general  sessions  shall  have 
jurisdiction  in  all  criminal  cases  except  those  in 
which  ezdiisive  jurisdiction  shall  have  been 
given  to  inferior  courts,  when  It  shall  have 
appellate  jurisdiction,  the  court  of  sessions  has 
concurrent  jurisdiction  with  the  magistrate 
court  of  one  indicted  for  willfully  obstructing 
and  closing  the  public  road  by  erecting  a  house 
thereon. 

2.  An  indictment  for  obstructing  a  highway 
by  building  a  house  thereon  is  not  based  on 
Cr.  Code,  §  865,  providing  that,  if  any  person 
shall  obstruct  a  highway,  and  shall  not  imme- 
diately remove  the  obstruction  when  required, 
he  shall  be  punished,  as  such  section  applies 
only  to  temporary  obstructions. 

Appeal  from  general  sessions  circuit  court 
of  Orangeburg  county;  Buchanan,  Judge. 

William  W.  Wolfe  was  indicted  for  ob- 
structing a  public  road.  From  an  order  re- 
manding the  case  to  a  magistrate's  court  be- 
cause the  court  was  without  Jurisdiction,  the 
state  appeals.    Reversed. 

P.  H.  Hildebrand  and  Abram  H.  Moss, 
for  the  State.  Glaze  &  Herbert,  for  respond- 
ent 

GARY,  A.  J.  The  appellant  was  indicted 
for  willfully,  maliciously,  and  unlawfully  ob- 
structing and  closing  the  public  road  which 
connects  two  highways  by  building,  erecting, 
and  maintaining  a  house  or  structure  over 
said  public  road,  which,  it  was  alleged,  has 
beeb  used  continuously  and  uninterruptedly 
by  the  public  for  more  than  20  years  last 
past.  After  introducing  testimony  for  the 
defense,  the  defendant's  counsel  moved  to 
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withdraw  the  case  from  the  Jury,  and  send 
it  to  the  magistrate's  court  because  of  lack 
of  jurisdiction  under  the  statute  in  the  court 
of  general  sessions.  In  acting  upon  the  mo- 
tion, his  honor,  the  presiding  Judge,  said: 
"After  the  state  had  rested  in  this  case,  and 
after  some  evidence  for  the  defendant  had 
been  Introduced,  and  after  the  statement  of 
Dr.  Keller  had  been  read  to  the  jury,  upon 
the  conyening.of  the  court  after  evening  re- 
cess, a  motion  to  withdraw  the  case  was 
made  by  counsel  for  the  deteoae  upon  the 
ground  that  section  365  provides  for  the  trial 
of  this  character  of  offenses  by  the  court  of 
magistrates;  the  new  constitution  of  1895 
having  altered  the  jurisdiction  from  that  for- 
merly entertained  by  it,  in  that  it  provided 
that  certain  cases  should  be  concurrently  en- 
tertained by  the  court  of  general  sessions 
and  by  the  court  below.  In  looking  at  this 
exception,  we  find  that  the  section  providing 
for  the  punishment  for  "obstruction  of  a 
highway  is  not  included,  from  which  the 
court  concludes  that  it  was  the  purpose  of 
the  framers  of  the  constitution  that  this 
character  of  offenses  should  not  be  tried,  or 
jurisdiction  concurrently  entertained  by  this 
court  with  that  of  the  magistrates.  The  mo- 
tion,  therefore,  to  withdraw,  made  by  counsel 
for  the  defense,  as  above  indicated,  the  court 
thinks  should  be  granted,  and  for  the  reasons 
mentioned  above."  The  presiding  judge 
granted  an  order  referring  the  case  to  the 
committing  magistrate;  whereupon  the  state 
appealed. 

Section  18,  art  6,  of  the  constlttitlon  is  as 
follows:  "The  court  of  general  sessions  shall 
have  jurisdiction  In  all  criminal  cases,  ex- 
cept those  cases  in  which  exclusive  jurisdic- 
tion shall  be  given  to  inferior  courts,  and  in 
these  it  shall  have  appellate  jurisdiction.  It 
shall  also  have  concurrent  Jurisdiction  with, 
as  well  as  appellate  jurisdiction  from,  the  in- 
ferior courts  in  all  cases  of  riot,  assault  and 
battery  and  larceny."  Section  865  of  the 
Criminal  Code  (2  Bev.  St  1893,  p.  385)  is  as 
follows:  "If  any  person  shall  cause  any  ob- 
struction to  be  placed  in  any  part  of  the  said 
highway,  or  on  any  bridge  or  causeway 
thereof,  so  as  to  obstruct  or  render  dangerous 
or  difficult  the  passage  of  carriages  or  other 
traveling  thereon,  and  shall  not  immediately 
remove  the  same  when  required,  he  shall  be 
deemed  guilty  of  a  nuisance,  and  on  convic- 
tion thereof  before  a  trial  Justice  shall  be 
fined  in  a  sum  not  exceeding  $10  nor  less 
than  $2,  and  shall  be  further  liable  for  the 
expenses  of  removing  the  said  nuisance.** 
We  quote  with  approval  the  following  lan- 
guage of  Mr.  Chief  Justice  Mclver  in  his 
dissenting  opinion  in  the  case  of  State  v.  Har- 
den, 11  S.  C,  at  pages  878,  874:  "Again,  I 
do  not  think  the  indictment  can  be  regarded 
as  framed  under  the  statute,  but  that  the 
words  'contrary  to  the  form  of  statute'  snould 
be  rejected  as  surplusage,  and  the  indictment 
be  regarded  as  one  at  common  law,  as  in 
8artor*s  Case.    It  la  a  well-established  rule 


of  criminal  pleading  that  an  Indictment  for 
an  offense  created  by  statute  must  follow  the 
words  of  the  statute;  and,  if  it  does  not  it 
cannot  be  sustained,  except  by  the  rejection 
of  the  words  'contra  formam  statuti'  and 
treating  it  as  an  indictment  at  common  law, 
which  may  be  done  in  those  cases  where  the 
offense  existed  at  common  law,  and  hAs  not 
been  abrogated  by  any  statute,  as  in  this  case 
now  under  consideration.  The  statute  un- 
der which  it  is  suggested  that  this  indictment 
is  framed  is  section  16,  c.  44,  p.  267,  Gen. 
St,  taken  from  section  2,  Acts  1824;  9  St  at 
Large,  p.  545.  But  the  indictment  cannot  be 
regarded  as  framed  under  that  section,  for 
it  omits  one  of  the  material  ingredients  of 
the  offense  there  described.  Under  that  sec- 
tion the  mere  placing  an  obstruction  in  a  pub- 
lic highway  does  not  constitute  the  offense, 
but  it  consists  in  not  immediately  removing 
such  obstruction  when  required.  Hence, 
to  sustain  an  indictment  under  this  section, 
it  requires  not  only  an  allegation  that  defend- 
ant  placed  an  obstruction  In  the  public  high- 
way, but  also  that  he  failed  and  refused  to 
'immediately  remove  the  same  when  requir- 
ed'; and  this  latter  allegation  is  not  contain- 
ed in  the  indictment  in  this  case.  This  sec- 
tion was  doubtless  intended  to  prevent  the 
temporary  obstruction  of  public  highways  by 
the  stopping  of  carts,  wagons,  or  other  ve- 
hicles in  such  highways,  and  refusing  or  neg- 
lecting to  remove  such  Impediments  to  travel 
when  required."  See,  also.  State  v.  Switzer, 
59  S.  C.  225,  87  S.  B.  818.  For  the  foregoing 
reasons,  it  is  apparent  that  the  indictment 
was  not  framed  under  section  865  of  the 
Criminal  Code  (2  Bev.  St  1893,  p.  885),  and 
the  punishment  therein  prescribed  can  have 
no  effect  in  determining  the  question  of  ju- 
risdiction. The  presiding  judge  was  of  the 
opinion,  it  seems,  that  the  court  of  general 
sessions  did  not  have  Jurladlction,  because 
the  offense  charged  in  the  Indictment  was  not 
mentioned  in  section  18,  art  5,  of  the  con- 
stitution, wherein  are  enumerated  the  cases 
in  which  the  court  of  general  sessions  and 
magistrates  shall  have  concurrent  jurisdic- 
tion. Section  21,  art  5,  of  the  constitution 
provides  that  magistrates  shaU  have  exclu- 
sive jurisdiction  in  such  criminal  cases  as  the 
general  assembly  may  prescribe;  such  juris- 
diction not  to  extend  to  cases  where  the  pun- 
ishment exceeds  a  fine  of  $100,  or  imprison- 
ment for  80  days.  The  foregoing  sections  of 
the  constitution  show  that  the  court  of  gen- 
eral sessions  has  concurrent  jurisdiction  in 
all  cases  except  those  in  whidi  the  general 
assembly  may  prescribe  exclusive  jurisdic- 
tion in  cases  cognizable  before  magistrates, 
or  in  which  exclusive  Jurisdiction  shall  be 
given  to  other  inferior  courts;  also,  that  the 
court  of  general  sessions  cannot  be  deprived 
of  concurrent  jurisdiction  by  the  general  as- 
sembly in  any  case  of  riot  assault  and  bat- 
tery, or  larceny.  His  honor  was,  therefore^ 
in  error  in  his  construction  of  the  foregoing 
section  of  the  constitution. 
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There  is  stUl  another  reason  why  the  order 
ef  the  chn!uit  court  should  be  reyersed.  The 
case  of  State  t.  Cooler,  30  S.  C.  106,  8  S.  B. 
€82,  d  Lu  B.  A.  181,  decides  that  under  the 
constitution  of  1868»  when  a  trial  Justice  had 
Jurisdiction  of  a  criminal  case,  such  Jurisdic- 
tion was  exclusiye.  The  provisions  of  the 
present  constitution  are,  however,  quite  dif- 
ferent from  those  of  the  constitution  of  1868. 
Under  the  constitution  of  1895  it  is  neces- 
sary  for  the  general  assembly  to  manifest  an 
intention  to  confer  exclusive  jurisdiction  on 
inferior  courts,  and  this  intention  is  not 
shown  by  simply  giving  Jurisdiction  to  the 
inferior  court  Any  other  construction  would 
render  meaningless  the  word  "exclusive,"  in 
sectimi  18,  art  5,  of  the  constitution.  Fur- 
thermore, the  words  of  section  21,  providing 
that  magistrates  shall  have  exclusive  Juris- 
diction in  such  criminal  cases  as  the  general 
assembly  may  prescribe,  such  Jurisdiction  not 
to  extend  to  cases  where  the  punishment  ex- 
ceeds a  fine  of  $100  or  imprisonment  for  80 
days,  show  that  it  was  necessary  for  the 
general  assembly  to  do  more  than  prescribe 
the  punishment,  not  exceeding  a  fine  of  $100 
or  imprisonment  for  30  days,  in  order  to 
confer  exclusive  Jurisdiction  on  magistrates. 
There  is  no  statute  manifesting  such  inten- 
tion.  It  is  the  Judgment  of  this  court  that 
the  order  of  the  circuit  court  be  reversed. 
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JUDOB— DISQUALIFICATION. 
Under  Rev.  St  §  2296,  providing  that  no 
Judge  shall  preside  on  a  trial  where  he  may  be 
connected  with  either  of  the  parties  by  consan- 
guinity or  affinity  within  the  sixth  degree,  and 
section  1980,  eubd.  6,  providing  that  in  reckon- 
ing degrees  of  kindred  the  computation  shall 
go  up  to  the  common  ancestor,  and  then  down 
to  the  person  claiming  kindred,  each  step  be- 
ing reckoned  as  a  degree,  where  it  appeared 
that  one  once  removed  from  the  common  ances- 
tor was  the  father  of  a  daughter  who  intermar- 
ried, and  was  the  mother  of  one  who  thereafter 
became  a  party  to  the  action,  the  judge,  who 
was  four  times  removed  from  the  common  an- 
cestor, was  not  disqualified  because  of  the  rela- 
tftonahip.  . 

Appeal  from  common  pleas  circuit  court  of 
Saluda  county;    Townsend,  Judge. 

Petition  by  L.  L.  Kreps  and  N.  H.  Wat- 
son, at  instance  of  Ellen  Watson,  to  have 
win  of  M.  B.  Watson  proved  in  due  form 
of  law.  From  order  admitting  the  will  to 
such  proof,  resi^ondent,  EUIen  Watson,  ap- 
peals to  circuit  court,  and  from  order  dis- 
missing such  appeal  she  appeals.    Affirmed. 

C  J.  Bamage  and  J.  N.  O.  Gregory,  for  ap- 
pellant Sheppard  Bros.,  E.  W.  Able,  and 
P.  B.  Watters,  for  appellees. 

GABY,  A.  J.  In  pursuance  of  notice,  and 
after  the  introduction  of  testimony,  Walter 
Satcher,  Judge  of  probate  for  Saluda  coun- 


ty, admitted  to  prol>ate  in  due  form  of  law 
the  will  of  M.  B.  Watson,  deceased.  There- 
after a  motion  was  made  for  a  new  trial 
before  the  probate  Judge  aforesaid  "on  the 
ground  that  there  was  not  sufficient  evidence 
to  sustain  said  order,  and  on  the  further 
ground  that  Walter  Satcher  is  related  to 
said  N.  H.  Watson  and  the  wife  of  said  L. 
L.  Kreps  within  the  sixth  degree."  The  fol- 
lowing statement  appears  in  the  record: 
"Several  affidavits  were  then  introduced,  the 
purport  of  which  was  that  Walter  Satcher 
was  the  father  of  the  Judge  of  probate,  Wal- 
ter Satcher;  that  Willis  Satcher  was  the 
father  of  Walter  Satcher,  Sr.;  that  Arthur 
Satcher  was  the  father  of  Willis  Satcher; 
that  Sam  Satoher  was  the  father  of  Arthur 
Satcher,  and  was  the  common  ancestor;  that 
Sam  Satcher  was  the  father  of  Amos  Satch- 
er, who  was  also  a  brother  of  Arthur  Satch- 
er, above  named;  that  Amos  Satoher  was 
the  father  of  Lois  Satcher,  who  intermarried 
with  Watson;  that  Lois  Watson  was  the 
mother  of  N.  H.  Watson,  and  wife  of  L.  L. 
Kreps,  parties  to  this  action."  The  attorneys 
of  Mrs.  Ellen  Watson  filed  a  Joint  affidavit, 
stating  that  when  the  wHl  was  admitted  to 
probate  they  did  not  know  of  any  relation- 
ship between  the  parties  hereinbefore  men- 
tioned. The  motion  was  refused,  whereupon 
Mrs.  Ellen  Watson  appealed  to  the  circuit 
court  His  honor.  Judge  Townsend,  granted 
the  following  order:  "After  hearing  argu- 
ment pro  and  con  upon  the  exceptions  to 
the  decree  <3i  the  probate  Judge  of  Saluda 

county,  dated  the day  of ^  1900 

and  it  appearing  that  the  probate  Judge  1« 
not  related  to  the  petitioners  within  the  sixti> 
degree,  and  it  further  appearing  that  th» 
respondent  Ellen  Watson,  did  not  raise  the 
question  of  relationship  at  the  original  hear- 
ing of  the  case  to  prove  will  in  solemn  form, 
and  it  appearing  still  further  that  there  Im 
no  showing  upon  the  part  of  Ellen  Watsop 
that  she  did  not  know  of  the  existence  of  tn« 
relationship  between  the  petitioners  and  pro- 
bate Judge,  upon  motion  of  John  C  ShepparC 
and  Eugene  W.  Able  it  is  ordered  that  the 
motion  for  a  new  trial  be,  and  the  same  is 
hereby,  dismissed."  The  appeal  herein  is 
from  said  order. 

The  first  question  that  will  be  considered 
is  whether  the  probate  Judge  was  relfited 
to  the  parties  aforesaid  within  the  sixth  de- 
gree. It  is  true,  Mr.  Blackstone,  In  the  sec- 
ond volume  of  his  Commentaries  (page  207), 
does  say:  ''The  method  of  computing  these 
degrees,  in  the  canon  law,  which  our  law 
has  adopted,  is  as  follows:  We  begin  at  the 
common  ancestor,  and  reckon  downwards; 
and  in  whatsoever  degree  the  two  persons, 
or  the  most  remote  of  them,  Is  distant  from 
the  common  ancestor,  that  is  the  degree  in 
which  they  are  related  to  each  other.  Thus 
Titius  and  his  brother  are  related  in  the 
first  degree,  for  from  the  father  to  each  of 
them  is  counted  only  one.  Titius  and  his 
nephew  are  related  in  the  second  degree. 
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for  the  nephew  Is  two  degrees  removed  from 
the  common  ancestor,  viz.  his  own  grand- 
father, the  father  of  Titius."  This  was  said 
with  reference  to  the  inheritance  of  lands 
by  the  next  at  kin.  In  the  same  yolume 
<page  504)  he,  however,  uses  this  language: 
"If  the  deceased  died  wholly  Intestate,  with- 
out making  either  will  or  executors,  then 
general  letters  of  administration  must  be 
granted  by  the  ordinary  to  such  administra- 
tor, as  the  statutes  of  Edward  III.  and  Hen- 
ry VIIL,  before  mentioned,  direct  In  conse- 
quence of  which  we  may  observe:  »  ^  • 
(8)  That  the  nearness  or  propinquity  of  de- 
gree  shall  be  reckoned  according  to  the  com- 
putation of  the  civilians,  and  not  of  the  can- 
onists, which  the  law  of  England  adopts  In 
the  descent  of  real  estates;  because  in  the 
civil  computation  the  Intestate  himself  is  the 
terminus  a  quo  the  several  degrees  are  num- 
bered, and  not  the  common  ancestor,  accord- 
ing to  the  rule  of  the  canonists."  In  dis- 
cussing the  methods  of  acquiring  personal 
property,  in  the  same  volume  (page  515),  he 
says:  ^'The  next  of  kindred  here  r^erred  to 
are  to  be  investigated  by  the  same  rules  of 
consanguinity  as  those  who  are  entitled  to 
letters  of  administration."  It  will  thus  be 
seen  that  at  common  law  the  rule  was  dif- 
ferent for  determining  the  degree  of  con- 
sanguinity as  to  the  next  of  kin  in  the  in- 
heritance of  real  and  personal  estates.  In 
order,  no  doubt,  to  have  a  uniform  rule,  sub- 
division 6,  §  1980,  Rev.  St,  was  enacted, 
which  provides  that  "in  reckoning  the  de- 
grees of  kindred,  the  computation  shall  be- 
gin with  the  intestate  and  be  continued  up 
to  the  common  ancestor,  and  then  down  to 
the  person  claiming  kindred,  inclusively, 
each  step  inclusively  being  reckoned  as  a  de- 
gree." Section  2296,  Rev.  St,  is  as  follows: 
"No  judge  or  other  Judicial  officer  shall  pre- 
side on  the  trial  of  any  cause,  where  he  may 
be  connected  with  either  of  the  parties,  by 
consanguinity  or  affinity,  within  the  sixth 
degree."  This  section  is  not  affected  by  sec- 
tion 6,  art  5,  of  the  constitution,  which  pro- 
vides that  "no  Judge  shall  preside  at  the 
trial  of  any  cause  in  the  event  of  which  he 
may  be  interested,  or  when  either  of  the 
parties  shall  be  connected  with  him,  by  af- 
finity or  consanguinity,  within  such  degree 
as  may  be  prescribed  by  law";  for  under 
the  provisions  of  section  10,  art  17,  of  the 
constitution,  "all  laws  now  in  force  In  this 
state,  and  not  repugnant  to  this  constitu- 
tion, shall  remain  and  be  enforced  until  al- 
tered or  repealed  by  the  general  assembly.** 
Neither  the  rule  of  the  common  law  as  to 
consanguinity  of  kindred  in  the  descent  of 
real  estate  by  inheritance,  nor  that  as  to  per- 
sonal effects,  has,  in  strictness,  any  applica- 
tion to  this  case.  But  in  no  event,  do  we 
see  how  the  rule  of  the  common  law  as  to 
real  estate  could  be  invoked,  as  it  Is  super- 
seded by  subdivision  6,  §  1980,  Rev.  St,  which 
applies  alike  to  real  and  personal  estates. 
In  16  Am.  ft  Eng.  Enc.  Law  (1st  Ed.)  708, 


it  is  said:  "In  £>iglaud  and  in  the  United 
States  statutes  of  distributions  modeled  upon 
the  118th  novel  d  Justinian  have  been  enact- 
ed, which  defines  with  precision  the  order  of 
preferences  among  kindred.  In  construing 
these  statutes  the  courts  have  generally  ap- 
plied the  rule  of  the  dvll  law  in  ascertaining 
the  proximity  of  the  kindred.  In  determin- 
ing lineal  consanguinity,  each  step  up  or 
down  from  the  decedent  counts  as  one  d«v 
gree.  Thus  an  intestate  or  his  son  or  father 
are  related  in  the  first  degree,  and  intestate 
and  his  grandson  or  grandfather  are  related 
in  the  second  degree.  In  determining  col- 
lateral consanguinity,  the  rule  is  to  count  up 
from  the  intestate  to  the  common  ancestor, 
and  then  down  to  the  person  whose  kindred 
with  the  intestate  is  sought  to  be  ascertained. 
In  this  computation  each  step,  both  in  the 
ascending  and  the  descending  line,  counts  as 
one  degree.  Thus  an  intestate  and  his  broth- 
er are  related  in  the  second  degree,  and  an 
intestate  and  his  cousin  in  the  fourth  de- 
gree." This  is  the  rule  in  South  Oarollna. 
Under  this  Interpretation  of  the  law,  the 
other  exceptions  present  merely  abstract 
questions,  and  will  not  be  considered.  It  is 
the  Judgment  of  this  court  that  the  order 
of  the  circuit  court  be  affirmed. 


(61  8.  c.  6) 
McALISTER  v.  HAMII/TON. 

(Supreme  Oourt  of  South  Carolina.    June  22, 

1901.) 

RES  JUDICATA. 

1.  Where  the  judgment  below  Is  affirmed  ou 
appeal  because  of  an  equal  division  of  the  jus- 
tices, it  is  res  judicata  as  to  questions  raised 
therein. 

2.  Where  the  parties  are  the  same  and  the 
subject-matter  Is  the  same,  and  the  supreme 
court  on  appeal  In  the  former  case  disposed  of 
the  whole  matter  by  fixing  the  amount  which 
one  party  should  pay  to  the  other,  it  is  res  ju- 
dicata on  second  trial. 

Appeal  from  common  pleas  circuit  court  of 
Oconee  county;  Gary,  Judge. 

Action  by  Charles  McAlister  against  W. 
O.  Hamilton.  Complaint  dismissed,  and 
plaintiff  appeals.    Affirmed. 

M.  F.  Ansel  and  Cothran  &  Oothran,  for 
appellant  Stribllng  &  Hemdon,  for  appel- 
lee. • 

GARY,  A  J.  The  facts  out  of  which  this 
controversy  arose  are  set  out  in  the  decree 
of  his  honor,  the  circuit  Judge,  which  Is  as 
follows:  "This  case  is  a  continuation  of  th*i 
controversy  involved  in  the  case  of  Hamilton 
V.  McAlister,  reported  in  49  S.  0.  230-242,  27 
S.  E.  63.  The  facts  of  that  case  are  fully 
stated  there,  and  need  not  be  repeated  here. 
In  that  case  the  court  decided  as  follows: 
'The  circuit  Judge  has  gone  too  far,  however. 
He  ought  to  have  contented  himself  with  a 
reformation  of  the  contract  by  giving  plain- 
tiff credit  on  his  indebtedness  to  defendant 
as  of  the  19th  November,  1894,  for  the  sum 
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of  $431.85,  which  result  is  reached  by  us  In 
this  way:  The  witness,  Fred  White,  testified 
that  he  counted  the  trees  on  land  taken  by 
Mrs.  C.  H.  Blemann  to  be  612;  on  lands 
claimed  by  both  McAllster  and  WickUfle, 
MS  trees;  and  on  McAllster's  land,  undis- 
puted, 456  trees.  These  aggregate  1,416 
trees.  By  a  calculation  it  will  be  seen  that 
plaintiff  agreed  to  pay  70.565  cents  per  tree, 
thus  making  the  612  trees  lost  by  plaintiff 
through  title  of  Mrs.  Blemann  worth  $431.85. 
The'  plaintiff  should  be  required  to  keep  his 
contract  as  to  the  trees  on  McAllster's  own 
land.  •  »  •  Defendant  should  be  re- 
quired to  pay  nothing  to  .plaintiff,  but  should 
only  be  required  to  enter  a  credit,  as  of  19th 
November,  1894,  on  the  two  notes  still  out- 
standing, for  the  amount  of  $486.85,  as  here- 
inbefore ascertained,  and  also  the  privilege 
to  Hamilton,  for  and  during  the  remainder 
of  the  year  1897,  to  cut  and  remove  the  tim 
her  on  lands  of  defendant  under  his  con- 
tract.' Now,  McAlister,  defendant  in  that 
case,  brings  his  suit  as  plaintiff  in  this  case 
against  Hamilton,  as  defendant,  who  was 
plaintiff  in  that,  alleging  that  Hamilton,  In 
carrying  out  the  contract  as  interpreted  by 
the  supreme  court,  cut  from  McAlister's  land 
864  trees  more  than  he  was  entitled  unde^* 
the  contract,  of  the  size  designated  therein, 
alleged  to  be  worth  $609.80,  and  asking  Judg- 
ment against  Hamilton  for  that  amount. 
Hamilton  answers,  denying  all  the  allega- 
tions of  the  complaint,  which  are  relied  on 
to  charge  him  with  being  due  the  plaintiff 
anything,  and  especially  pleads  that  the 
whole  matter  Is  res  Judicata.  By  consent  of 
counsel,  the  whole  case  Is  submitted  to  me 
for  decision  on  the  plea  of  res  judicata.  My 
judgment  is  that  this  plea  should  be  sus- 
tained. The  parties  are  the  same,  and  the 
subject-matter  is  the  same,  and  the  supreme 
court  seems  to  me  to  have  disposed  of  the 
whole  matter  by  fixing  the  exact  amount 
that  Hamilton  should  pay  McAllster  for  his 
timber,  and  the  exact  time  Hamilton  should 
have  In  which  to  cut  the  whole  of  the  timber 
of  the  dimensions  named.  It  Is  not  claimed 
that  HamUton  has  not  paid  the  whole 
amount  decreed  to  be  paid  by  him  for  the 
timber,  or  that  he  has  in  any  other  way 
failed  to  comply  with  the  contract  as  de- 
creed by  the  supreme  court  The  only  con- 
tention is  that  Hamilton  actually  got  more 
ti'ees  left  on  the  McAlister  land  proper  than 
was  considered  in  the  calculation  made  by 
the  supreme  court  But  It  should  not  be  for- 
gotten that  the  trees  were  bought  in  bulk, 
for  a  round  sum,  and  not  by  the  tree,  and 
the  calculation  resorted  to  by  that  court  was 
not  to  asc^tain  and  decree  what  number  of 
trees  Hamilton  should  be  allowed  to  cut,  for 
he  bad  bought  them  a/1,  but  to  ascertain  the 
amount  of  credit  McAlister  should  give  him 
for  the  trees  taken  by  Blemann.  The  su- 
preme court  was  endeavoring  to  modify  the 
circuit  decree,  which  ordered  a  rescission  of 
the  whole  contract  0O  as  make  It  more  fa- 


vorable to  plaintiff  in  this  case,  by  ascer- 
taining the  amount  of  credit  plaintiff  should 
enter  by  reason  of  the  trees  lost  to  Hamilton 
on  his  contract  The  court  did  ascertain  this 
from  the  undisputed  testimony  in  that  case, 
and  decreed  accordingly.  There  should  be 
an  end  of  litigation.  Plaintiff  had  his  day 
in  court  The  matters  contended  for  by  him 
In  this  case  are  now  res  Judicata.  Let  the 
complaint  be  dismissed,  with  costs.** 

The  plaintiff  appealed,  upon  several  excep- 
tions, which  it  is  not  necessary  should  be 
considered  in  detail,  as  the  practical  ques- 
tion is  whether  there  was  error  In  sustaining 
the  defense  oi;  res  Judicata.  The  decree  of 
the  circuit  Judge  is  sustained  by  the  reason- 
ing upon  which  It  is  based.  The  opinion  in 
the  former  case  concludes  as  follows:  "This 
being  my  conclusion  concurred  in  by  Mr. 
Justice  Jones,  although  not  concurred  In  by 
the  other  two  justices,  the  effect  is  that  the 
Judgment  of  the  circuit  court  is  modified  In 
accordance  with  the  views  hereinbefore  an- 
nounced by  me.  It  Is  accordingly  so  ad- 
judged.'* The  matter  now  in  dispute  was 
considered  and  disposed  of  by  the  court  and 
no  question  was  left  open  by  the  former 
opinion.  We  fall  to  see  how  it  can  lie 
brought  again  in  review.  Jennings  v.  Parr. 
54  S.  G.  109,  32  S.  E.  73.  It  is  the  Judgment 
of  this  court  that  the  Judgment  of  the  circuit 
court  be  afQrmed. 

JONES,  J.,  concurs  in  result 

McIVEH,  G.  J.  (concurring).  It  seems  to 
me  that  there  was  error  in  sustaining  the 
plea  of  res  Judicata.  That  plea  Is  based  up- 
on the  alleged  Judgment  rendered  by  this 
court  in  a  previous  case  between  these  same 
parties,  relating  to  the  same  subject-matter, 
In  which  the  defendant  herein  brought  an 
action  against  the  plaintiff  herein  to  rescind 
a  written  agreement  entered  into  by  said 
parties  for  the  sale  by  McAllster  to  Hamilton 
of  all  the  timber  trees  of  certain  special  di- 
mensions growing  on  the  land  of  McAlister, 
known  as  the  '*6ibson  Tract*'  tor  the  sum  of 
$1,000,  to  be  secured  by  three  notes  of  Hamil- 
ton, payable  to  McAllster  at  different  dates, 
and  also  to  cancel  said  notes,  and  to  require 
McAlister  to  refund  to  Hamilton  the  money 
paid  by  him  to  McAllster  on  the  note  first  be- 
coming payable,  with  interest  from  the  date 
of  such  payment  See  the  case  of  Hamilton 
V.  McAllster,  49  S.  0.  230,  27  S.  B.  63.  That 
action  was  based  upon  the  ground  that  said 
written  agreement  was  entered  into  under  a 
mutual  mistake  as  to  the  boundaries  of  said 
tract  of  land.  The  circuit  judge  who  heard 
that  case  (his  honor.  Judge  Benet)  held  that 
the  agreement  should  be  rescinded,  the  notes 
canceled,  and  the  amount  paid  on  the  first 
note  by  Hamilton  should  be  refunded,  and 
rendered  Judgment  accordingly.  From  that 
Judgment  McAlister  appealed  to  this  court, 
when  this  court  was  equally  divided— two  of 
the  Justices  holding  that  the  circuit  Judge 
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had  gone  too  far  In  resdndlng  the  entire 
agreement  and  canceling  the  notes,  and  were 
Df  opinion  that  the  Judgment  shonld  be  mod- 
ified in  accordance  with  the  yiews  stated  in 
the  opinion  of  Mr.  Justice  Pope  and  concur- 
red In  by  Mr.  Justice  Jones,  while  the  other 
two  justices  dissented,  holding  that  the  Judg- 
ment of  the  circuit  court  should  be  reTersed 
and  the  complaint  dismissed.  From  this  It 
would  seem  that  no  Judgment  was  ever  ren- 
dered in  the  former  case  between  these  par- 
ties, and  hence  there  would  be  no  room  for 
the  plea  of  res  Judicata.  But,  as  I  infer  from 
what  is  stated  In  the  complaint  In  this  case, 
all  parties  seein  to  have  treated  the  views 
presented  by  Mr.  Justice  Pope,  and  the  con* 
elusion  which  he  reached  in  the  former  case, 
concurred  in  hj  Mr.  Justice  Jones,  as  the 
Judgment  of  this  court  in  that  case;  and, 
while  I  do  not  agree  to  the  correctness  of 
that  Tiew,  yet  I  am  not  disposed  to  interfere 
with  this  action  of  the  parties.  The  only 
points  upon  which  the  entire  court  was 
agreed  in  the  former  case  were  that  Judge 
Benet  has  erred  in  rendering  Judgment  that 
the  written  agreement  should  be  rescinded, 
the  notes  given  in  conformity  to  its  terms 
canceled,  and  the  money  paid  by  Hamilton 
to  McAlister  should  be  refunded.  Assum- 
ing, however,  as  the  parties  seem  to  have 
done,  that  the  Judgment  of  this  court  In  the 
foriher  case  was  in  accordance  with  the  view 
presented  by  Mr.  Justice  Pope  in  his  opin- 
ion in  that  case,  still  I  think  It  afforded  no 
basis  for  a  plea  of  res  Judicata,  for  the  rea- 
son that  the  question  presented  in  the  present 
case  was  not,  and  could  not,  at  that  time 
have  been,  adjudicated  in  the  former  case. 
The  only  object  of  the  calculation  or  estimate 
made  by  Mr.  Justice  Pope  in  his  opinion 
was  to  ascertain  what  was  the  number  and 
value  of  trees  which  Hamilton  lost  by  reason 
of  the  claim  of  Mrs.  Blemann  to  a  part  of  the 
land  upon  which  Hamilton  had  bought  all  of 
the  trees  of  the  specified  dimensions.  In  or- 
der to  determine  what  credit  Hamilton  should 
be  allowed  on  the  contract  price  of  the  trees 
which  he  bought,  or  rather  supposed  he  was 
buying.  In  other  words,  the  only  question 
made  In  the  former  case  was  what  credit 
Hamilton  should  have  on  his  contract  with 
McAlister  on  account  of  the  loss  of  the  trees 
taken  by  Mrs.  Blemann;  and  there  was  not, 
and  could  not  have  then  been,  any  question 
raised  as  to  the  number  or  value  of  the  trees 
which  Hamilton  was  to  get  from  McAlister. 
The  question  in  the  present  case  is  whether 
McAlister  is  entitled  to  claim  from  Hamil- 
ton pay  for  all  the  trees  cut  by  him  on  the 
land  of  McAlister,  at  a  price  which  each 
tree  was  estimated  to  be  worth  In  the  former 
case,  when  the  sole  object  was  to  ascertain 
the  amount  of  credit  to  whlcli  Hamilton  was 
entitled  by  reason  of  the  trees  which  he  lost 
through  the  claim  of  Mrs.  Blemann.  That 
is  a  totally  different  question  from  that  raised 
and  determined  in  the  former  case,  and  is 
uot  concluded  by  the  plea  of  res  Judicata. 


But,  aside  from  the  defense  set  up  by  the 
plea  of  res  Judicata,  It  seems  to  me  very 
dear  that  the  plaintiff  Is  not  entitled  to  re- 
cover in  this  case,  and  that  there  was  no  er- 
ror in  dismissing  the  complaint  The  plain- 
tiff having  contracted  to  sell  all  of  the  trees 
of  certain  specified  dimensions,  at  a  lump 
sum,  on  his  Gibson  tract  of  land,  he  is  not 
entitled  to  recover  anything  more  than  the 
contract  price,  even  though  the  number  of 
such  trees  should  turn  out  to  be  much  great- 
er than  was  estimated.  The  fact  that  the 
plaintllf  may  have  sustained  some  loss  by 
reason  of  an  erroneous  estimate  made  in  the 
former  case,  as  seems  to  be  the  fact,  tf  the 
allegations  of  the  complaint  In  the  presoit 
case  be  true,  cannot  affect  the  present  in- 
quiry*   I  concur,  therefore,  in  the  result. 


(61  8.  a  IS) 

TOWN  COUNCIL  OP  CROSSHILL  T. 

OWENS. 

SAME  V.  SPEARMAN. 

(Supreme  Court  of  South  Carolina.    June  29, 

1901.) 

CRIMINAL  LAW— APPBAI^BVIDBNCB. 

1.  Where  defendant  pleads  guilty  to  a  viola- 
tion of  a  city  ordinance,  and,  without  any  com- 
plaint as  to  his  sentence  beinff  beyond  the 
limits  of  the  law,  he  appeals,  he  cannot  be 
heard  to  complain  thereof  on  appeal. 

2.  Where  defendant  is  compelled  to  testify 
on  trial  on  a  criminal  charge,  though  he  does 
not  object  to  being  sworn  ana  is  the  only  wit- 
ness, his  conviction  wUl  be  set  aside. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  Benet,  Judge. 

J.  M.  Owens  and  J.  C.  Spearman  were  con- 
victed of  selling  intoxicating  liquors,  and  ap- 
peal to  the  circuit  court  From  an  order 
dismissing  the  appeals,  defendants  appeal. 
Affirmed  in  one  case,  and  reversed  in  the 
other. 

W.  R.  Richey,  for  appellants.  Sease,  Fur- 
geson  ft  Featherstone,  for  respondents. 

POPB,  J.  Bach  of  the  defendants  was 
separately  indicted  by  the  town  council  of 
Crossbill,  S.  C,  for  selling,  within  the  limits 
of  said  town,  intoxicating  liquors.  The  de- 
fendant J.  B.  Spearman  entered  a  plea  of 
guilty  when  brought  before  the  intendant  of 
said  town  and  charged  with  such  crime,  but 
the  defendant  Dr.  J.  M.  Owens  entered  a 
plea  of  not  guilty.  At  his  trial  he  was  the 
only  witness  sworn,  and  he  testified  that: 
'*He  sells  malt  for  medical  purposes.  Sold 
one  glass  of  cider,  but  found  that  It  con- 
tained too  much  alcohol,  and  decided  not  to 
sell  any  more  cider.  Sold  some  of  De  Witt's 
Stomach  Bitters.  Instructed  Reed,  his  clerk, 
not  to  sell  more  than  a  bottle  of  malt  to  one 
man  at  a  time  for  medical  purposes.*'  ^  Where- 
ui)on  the  defendant  J.  B.  Spearman  was  sen- 
tenced by  the  said  town  council  to  pay  a  fine 
of  $50,  or  In  lieu  thereof  30  days'  imprison, 
ment  In  the  county  Jail  of  Laurens,  S.  G.,  and 
the  defendant  Dr.  J.  M.  Owens  was  ordered 
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t»  i>aj  a  fine  of  $50,  or  be  impriBoned  for  80 
days  in  the  county  Jail  of  Laurens,  8.  O. 
From  these  several  judgments  the  defend- 
ants appealed  to  the  com*t  of  general  sessions 
for  Laurens  county.  When  the  said  appeals 
came  on  to  be  heard  by  his  honor,  Judge  W. 
O.  Benet,  be  passed  a  short  order  dismissing 
the  appeal  in  each  case,  and  remanded  each 
of  the  defendants  to  the  lower  court  to  en- 
force its  Judgment  in  each  case.  Each  of  the 
said  defendants  has  appealed  to  this  court 

We  need  not  set  out  the  grounds  of  appeal, 
so  far  as  J.  E.  Spearman  is  concerned,  for 
he  pleaded  guilty,  and  there  is  no  complaint 
as  to  his  sentence  being  beyond  the  limits  of 
the  law.  He  cannot  be  heard  to  complain 
now. 

One  of  the  grounds  of  appeal  presented  by 
Dr.  J.  M.  Owens  goes  to  the  root  of  the  mat- 
ter of  his  conviction,  viz.  that  he  was  required 
to  give  testimony  while  he  was  on  trial  for  a 
crime.  Section  17  of  article  1  of  our  state 
constitution  provides:  '*^  *  *  Nor  shall 
he  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself."  He  was  the  only 
witness  sworn.  While  we  do  not  express  any 
opinion  as  to  the  effect  of  his  testimony,  still 
we  are  bound  to  reverse  the  Judgment  against 
him  on  the  ground  that  he  was  compelled  to 
testify  against  himi>elf .  Because  the  defend- 
ant made  no  objection  to  his  being  sworn, 
and  no  objection  as  to  his  testifying,  does 
not  alter  his  constitutional  right  A  man 
might  subject  himself  to  punishment  for 
contempt  if  he  objected  to  testifying  when 
forced  or  called  upon  to  do  so.  It  is  not  in 
accord  with  the  orderly  administration  of 
Justiee  to  swear  a  defendant  as  a  witness 
against  himself  in  any  court  Indeed,  as  we 
have  seen,  the  constitution  forbids  it  If  a 
defendant  asks  to  be  sworn  when  charged 
with  a  crime,  that  presents  a  different  ques- 
tion. He  certainly  may  be  sworn  as  a  wit- 
ness in  his  own  behalf.  But  in  the  case  at 
bar  the  defendant  was  th^  only  witness  svTom 
for  the  prosecution,  and  it  does  not  appear 
that  he  .asked  to  be  sworn.  There  must  be 
a  hew  trial  as  to  Dr.  J.  M.  Owens.  The  Judg- 
ment of  this  court  is  that  the  Judgment  of  the 
circuit  court  as  to  the  defendant  J.  B.  Spear- 
man be  affirmed.  It  is  the  Judgment  of  this 
court  that  the  Judgment  of  the  circuit  court 
as  to  the  defendant  Dr.  J.  M«  Owens  be  re- 
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1901.) 

SBUJNO  LIQUORS— BVIDBNCBL 

1.  Under  an  indictment  for  selling  liquors, 
a  sale  on  a  day  other  than  that  alleged  in  the 
indictment  may  be  shown. 

2.  Where  defendant  was  indicted  for  main- 
taining a  liquor  nuisance,  evidence  that  liquors 
were  found  in  a  room  over  which  defendant 
had  control  was  admissible. 

3.  A  self-serving  declaration  of  defendant  In 
a  criminal  case  is  inadmissible. 

89  S.B.— 12^ 


4.  The  fact  that  the  name  of  a  witness  was 
not  mentioned  In  the  indictment  as  one  to 
whon^  liquor  was  sold  did  not  render  him  In- 
competent to  testify  as  to  any  fact  tending  to 
prove  that  he  saw  defendant  sell  lic^uor  to  any 
one  or  more  persons  named  in  the  mdictment. 

5.  On  trial  for  keeping  and  selling  liquors, 
evidence  to  show  that  defendant  had  control 
of  the  room  in  which  the  liquors  were  found  is 
admissible. 

Appeal  from  general  sessions  circuit  court. 
Spartanburg  county;  Benet,  Judge. 

Bloom  Green  was  coQvicted  of  maintain- 
ing a  nuisance  by  keeping  liquor  for  sale, 
and  appeals.    Affirmed. 

The  following  were  the  exceptions:  "(1) 
In  allowing  the  witness  Henry  Wilson  to  tes- 
tify, over  defendant's  objection,  that  he  pur- 
chased whisky  from  the  defendant  on  other 
days  than  the  one  named  in  the  indictment, 
to  wit,  8th  day  of  AprU.  (2)  In  refusing  to 
strike  out  the  testimony  of  the  witness  Jdenry 
Wilson  that  he  bought  whisky  of  the  de- 
fendant, and  admitted  that  he  did  not  know 
when  it  was,  for  the  reason  that  It  might 
have  been  after  the  finding  of  the  indictment 
in  this  case.  (8)  In  allowing  the  witness  H. 
M.  Floyd  to  testify,  over  defendant's  objec- 
tion, that  he  found  whisky  in  an  adjoining 
room  to  the  one  occupied  by  the  defendant. 
(4)  In  allowing  the  witness  B.  M.  Floyd  to 
testify,  over  defendant's  objection,  that  he 
thought  he  found  a  bottle  of  whisky  In  the 
bureau  drawer  where  he  first  saw  the  de- 
fendant (5)  In  sustaining  the  objection  of 
the  solicitor  in  the  following  testimony  of 
witness  B.  M.  Floyd  upon  the  cross-examina- 
tion, to  wit:  'Q.  You  don't  know  who  oc- 
cupied that  room?  A.  No;  I  only  know 
what  Mr.  Green  told  him  right  there.'  At 
this  point  the  solicitor  objected,  and  the 
Judge  sustained  the  objection,  saying  that 
any  statement  made  by  defendant  that 
makes  for  his  benefit  is  not  admitted.  (6) 
In  allowing  the  witness  Dave  Alverson  to 
testify  over  defendant's  objection,  when  the 
said  Dave  Alverson's  name  did  not  appear 
in  the  indictment  (7)  In  allowing  witness 
Alverson  to  testify  that  he  paid  Mr.  Greeu« 
the  defendant,  to  allow  his  furniture  to  stay 
in  the  room  In  which  it  was  k^t  ov^  de- 
fendant's objection.  (8)  In  allowing  the  wit- 
ness Walter  Perry  to  testify,  over  defend- 
ant's objection,  that  he  had  bought  whisky 
on  several  occasions,  over  defendant's  ob- 
jection that  the  said  witness'  name  did 
not  appear  In  the  indictment  and  that  the 
times  he  testified  to  having  bought  whisky 
from  defendant  were  other  than  the  times 
mentioned  in  the  indictment  (9)  In  allow- 
ing the  witness  A.  L.  Foster  to  testify,  over 
defendant's  objection,  that  he  had  bought 
whisky  from  the  defendant  at  oth^  times 
than  the  time  mentioned  in  the  Indictment 
and  for  the  further  reason  that  the  said 
witness'  name  did  not  appear  in  the  indict- 
ment" 

0.  P.  Sims,  for  appellant  U.  X«  Gunther^ 
Asst  Atty.  Gen.,  for  the  Stata 
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McIVER,  O.  J.  The  defendant  was  indict- 
ed, tried,  and  conyicted  under  an  indictment 
containing  three  counts,  for  yiolating  the 
dispensary  law.  In  the  first  count  the  de- 
fendant was  charged  with  selling  spirituous 
liquors  on  the  8th  of  April,  1900,  to  certain 
persons  named  in  that  count  In  the  second 
count  the  defendant  was  charged  with  un- 
lawfully keeping  and  maintaining  a  nuisance 
on  the  8th  day  of  April,  1900,  and  on  divtf  s 
other  days  both  before  and  since  that  day 
up  to  the  taking  of  this  inquisition,  oy  keep- 
ing a  place  where  liquors  were  unlawfully 
sold,  and  where  persons  were  permitted  to 
resort  for  the  purpose  of  drinking  alcoholic 
liquors,  and  where  alcoholic  liquors  were 
kept  for  sale.  In  the  third  count  the  charge 
was  that  on  the  8th  day  of  April,  1900,  the 
defendant  did  unlawfully  store  and  keep  in 
his  possession  contraband  spirituous  liquors. 
From  the  Judgment  rendered  the  defendant 
appeals  to  this  court  upon  the  several  ex- 
ceptions set  out  in  the  record,  a  copy  of 
which  will  be  incorporated  by  the  reporter  in 
his  report  of  this  case. 

The  first  and  second  exceptions,  relating 
to  the  same  subject,  will  be  considered  to- 
gether. They  rest  upon  the  allegation  tnat 
the  testimony  of  the  witness  Henry  Wilson 
was  incompetent  The  point  of  the  first  ex- 
ception is  that  the  witness  named  was  per- 
mitted to  testify  that  he  had  bought  whisky 
on  other  days  than  the  one  named  in  the  in- 
dictment It  is  well  settled  that  it  is  not 
necessary  to  prove  the  precise  day  on  which 
the  offense  charged  was  alleged  in  the  in- 
dictment to  have  been  committed,  unless 
time  is  of  the  essence  of  the  offense  charged, 
as  it  clearly  is  not  here.  See  State  v.  Bran- 
ham,  13  S.  C,  at  page  892,  and  the  cases 
there  cited,  which  has  been  expressly  rec- 
ognized in  the  recent  case  of  State  v.  Reyn- 
olds, 48  S.  C,  at  page  385,  26  S.  E.  679,  as 
well  as  the  still  more  recent  case  of  State  v. 
Prater,  59  S.  G.  271,  37  S.  E.  933.  As  to  the 
point  made  in  the  second  exception,  that  the 
sale  testified  to  by  this  witness  might  have 
been  made  after  the  finding  of  the  indictment 
in  this  case,  it  may  be  said  that  this  posi- 
tion rests  upon  conjecture  only,  for  which 
there  is  not  only  no  foundation  in  the  "case.** 
but  on  the  contrary,  the  testimony  there  re- 
ported tends  to  show  that  the  sale  was  made 
prior  to  the  preliminary  examination,  and 
hence,  necessarily,  prior  to  the  finding  of  the 
indictment.  These  two  exceptions  must, 
therefore,  be  overruled. 

The  third  exception,  relating  to  the  testi- 
mony of  the  witness  Floyd  cannot  be  sus- 
tained, for  the  reason  that  the  defendant 
was  not  only  charged  with  selling  liquor  to 
the  persons  named  in  the  first  count  in  the 
indictment,  but  was  also  charged,  in  the  sec- 
ond count  with  maintaining  a  nuisance,  and. 
in  the  third  count  with  keeping  and  storing 
contraband  liquors,  and  the  testimony  of 
Floyd  was  quite  pertinent  to  either  of  these 
two  last  charges,  and  was,  therefore,  compe- 


tent Especially  la  this  so  where  there  was 
testimony  tending  to  show  that  the  defend- 
ant had  the  use  and  control  of  the  adjoining 
room,  referred  to  In  this  exception. 

The  fourth  exception  raises  the  question 
of  the  competency  of  the  testimony  of  Floyd 
"that  he  thought  he  found  a  bottle  of  whisky 
in  the  bureau  drawer  where  he  first  saw  de- 
fendant"; and  it  is  claimed  (as  we  infer,  for 
no  argument  was  submitted  for  defendant) 
that  **he  thought"  implied  that  he  was  ex- 
pressing  an  opinion  merely,  and  not  stating 
a  fact  We  do  not  think  so.  On  the  con- 
trary, it  was  a  statement  of  fact  as  to  which 
he  was  not  certain.  The  fourth  exception 
must  be  overruled. 

The  fifth  exception  Is  very  clearly  unten- 
able. No  authority  is  necessary  to  show  that 
there  was  no  error  in  ruling  out  the  declara- 
tions of  the  defendant 

The  sixth  exception  cannot  be  sustained. 
While  it  Is  true  that  Dave  Alverson  was  not 
named  in  the  first  count  of  the  Indictment  as 
one  of  the  persons  to  whom  the  defendant 
had  sold  liquor,  which  may  have  rendered 
him  incompetent  to  testify  that  he  had 
bought  liquor  from  the  defendant  if  he  had 
been  asked  whether  he  had  bought  liquor 
from  the  defendant;  but  he  was  not  asked 
any  such  question,  nor  did  he  undertake  to 
give  any  such  testimony.  The  fact  that  his 
name  was  not  mentioned  in  the  indictment 
did  not  render  him  incompetent  to  testify  as 
to  any  fact  tending  to  sustain  either  or  both 
of  the  charges  contained  in  the  second  or 
third  counts  of  the  indictment  Indeed,  we 
see  no  reason  why  he  was  not  a  competent 
witness  to  prove  that  he  saw  the  defendant 
sell  liquor  to  any  one  or  more  of  the  persons 
named  in  the  first  count  in  the  indictment  as 
the  person  to  whom  the  defendant  had  sold 
liquor;  but,  as  a  matter  of  fact  he  gave  no 
such  testimony. 

The  seventh  exception  imputes  error  to  the 
circuit  Judge  in  permitting  the  witness  Alver- 
son to  testify  that  he  paid  the  defendant  for 
allowing  his  furniture  to  remain  in  the  ad- 
joining room  to  that  occupied  by  defendant. 
There  was  no  error  in  this,  as  it  was  quite 
pertinent  as  tending  to  show  that  defendant 
had  the  control  of  such  adjoining  room,  and 
thus  competent  to  sustain  the  charges  con- 
tained In  the  second  and  third  counts  of  the 
indictment,  as  the  adjoining  room  seemed  to 
be  the  place  where  It  was  claimed  that  de- 
fendant kept  his  liquor.  The  seventh  excep- 
tion is  therefore  overruled. 

The  eighth  and  ninth  exceptions,  imputing 
error  to  the  circuit  judge  in  receiving  the  tes- 
timony of  Walter  Perry  and  A.  L.  Foster,  be- 
ing based  upon  the  same  ground,  will  be  con- 
sidered together.  The  first  objection— that 
the  names  of  neither  of  these  witnesses  ap- 
peared  In  the  Indictment— has  already  been 
disposed  of  by  what  has  been  said  in  consid- 
ering the  sixth  exception,  and  the  other  ob- 
jection—that the  times  testified  to  by  these 
witnesses  were  other  than  the  date  specified 
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In  the 'Indictment— is  likewise  disposed  of  by 
what  has  been  said  above.  These  exceptions 
must  likewise  be  overruled.  The  Judgment 
of  this  court  is  tliat  the  Judgment  of  the  cir- 
cuit court  be  affirmed. 


(SI  S.  C.  17) 

STATB  T.  MARGHBANKS. 

(Supreme  Court  of  South  Carolina.    June  26, 

1901.) 

LIQUOR  NUISANCE--EVIDBNCE— RBBCARKS  OF 
JUDGE— NEW  TRIAL. 

1.  Where  the  indictment  charged  defendant 
with  maintaining  a  liquor  nuisance  "at  his  resi- 
dence/' evidence  that  he  gave  a  person  whisky 
to  drink  at  the  house  of  one  P.,  where  defend- 
ant lived,  supports  the  indictment. 

2.  Defendant  was  indicted  for  keeping  a  liq- 
uor nuisance.  Bvidence  was  introduced  that 
persons  came  away  from  the  place  cursing  and 
making  a  great  noise  in  the  nighttime,  and 
that  witness  had  given  money  to  his  son  to  get 
whisky  for  him  at  such  place.  Held  admissi- 
ble. 

3.  Remarks  of  the  judge  during  the  trial,  but 
no  part  of  the  charge,  are  not  open  to  the  ob- 
jection that  they  were  a  violation  of  the  pro- 
vision of  the  constitution  forbidding  a  judge  to 
charge  as  to  matters  of  fact. 

4.  The  asking  of  leading  questions  is  within 
the  discretion  of  the  trial  court. 

5.  The  refusal  of  the  trial  court  to  grant  a 
new  trial  for  insufficiency  of  evidence  cannot 
be  reviewed. 

Appeal  from  general  sessions  circuit  court 
of  Anderson  county. 

John  Marchbanks  was  indicted  for  keeping 
a  liquor  nuisance,  and  appeals.    Affirmed. 

Defendant  appeals  on  following  exceptions: 
"(1)  Because  his  honor  erred  in  permitting 
the  witness  Tom  Hallum  to  testify,  over  the 
objection  of  the  defendant,  that  the  defend- 
ant gave  him  whisky  to  drink  over  at  Mr. 
Tom  Prater's,  whereas  the  indictment  char- 
ged maintaining  a  nuisance  at  defendant's 
residence,  and  not  at  the  residence  of  Mr. 
Tom  Prater;  being  unresponsive  to  the  in- 
dictment and  prejudicial  to  the  defendant 
<2)  Because  his  honor  erred  in  not  instructing 
the  Jury  to  disregard  the  testimony  of  Tom 
Hallum  as  to'  the  sale  or  handling  of  liquor 
at  Mr.  Tom  Prater's  house.  (3)  Because 
his  honor  erred  in  admitting  the  testimony 
d  James  Durham  on  the  ground  that  the 
same  might  be  competent  tf  connected  with 
the  charge,  and  in  failing  to  charge  the  jury 
to  disregard  such  testimony,  as  not  being 
connected  with  the  charge.  (4)  Because  his 
honor  erred  in  not  excluding  the  testimony 
of  Dan  Williams,  under  the  objection  of  the 
defendant,  in  reply  to  the  question,  'How  do 
you  know  that  you  sent  up  there  once?  and 
in  allowing  him  to  state,  over  defendant's 
objection,  'I  gave  him  (his  boy)  a  quarter 
and  told  him  to  go  up  to  Mr.  Marchbanks 
for  some  whisky;*  such  answer  being  hear- 
say and  Irrelevant.  (5)  Because  his  honor 
erred  in  holding  as  follows:  'I  find,  in  liquor 
cases,  every  Tv^itness  that  swears  in  a  dis- 
pensary case  is  reluctant  to  testifly;'  such  ex- 
pression being  in  violation  of  the  constitution 


of  the  state  (article  5, 1  26),  that  'Judges  shall 
not  charge  Juries  In  respect  to  matters  of 
fact,'  but  shall  declare  the  law.  (6)  Because 
his  honor  erred  in  holding  as  follows:  *I 
find  that  In  liquor  cases  every  witness  that 
swears  in. a  dispensary  case  Is  reluctant  to 
testify,'— as  he  thereby  created  the  impres- 
sion that  the  witnesses  for  the  state  were 
reluctant  and  unwilling  witnesses,  and  as 
such  were  entitled  to  be  believed,  and,  fur- 
ther, were  keeping  in  the  background  and 
unsaid  other  evidence  which  would  show 
the  guilt  of  the  defendant  (7)  Because  his 
honor  erred  in  not  excluding  the  testimony 
of  Dan  Williams,  under  the  objection  of  the 
defendant,  in  answer  to  the  question,  'Would 
they  be  quiet  and  orderly  in  going  over  to 
his  house?'  because  such  question  was  lead- 
ing, and  the  response,  'Well,  they  appeared 
to  be;  sometimes  they  went  across  my  field, 
and  I  did  not  know  where  they  were  going,' 
such  answer  being  Irrelevant  and  uncertain. 
(8)  Because  his  honor  erred  in  refusing  to 
grant  defendant's  motion  for  a  new  trial  on 
the  ground  that,  admitting  all  of  the  evi- 
dence of  the  state  to  be  true,  it  was  not 
sufficient,  as  matter  of  law,  to  sustain  a  con- 
viction, in  that  the  evidence  does  not  show 
that  there  was  any  habitual  bartering,  sell- 
ing, or  drinking  of  liquor,  but  that  the  trans- 
actions were  disconnected  and  casuaL" 

B.  M.  Busker  and  Blythe  &  Blythe,  for 
appellant.  U.  X.  Gunter,  Asst  Atty.  Gen., 
for  the  State. 

McIVER,  a  J.  The  defendant  was  indict- 
ed, tried,  and  convicted  under  an  indictment 
containing  a  single  count,  in  which  the  de^ 
fendant  was  charged  that  "on  the  20th  day 
of  March,  1899,  and  on  divers  other  days, 
both  before  and  since  that  day,  up  to  the  tak- 
ing of  this  inquisition,  the  [defendant]  did 
willfully  and  unlawfully  keep  and  maintain 
a  place  at  his  residence,  in  the  county  of 
Anderson  and  state  aforesaid,  where  alco- 
holic liquors  are  sold,  bartered,  and  given 
away,  and  where  persons  are  permitted  to 
resort  for  the  purpose  of  drinking  alcoholic 
liquors  as  a  beverage,  and  where  alcoholic 
liquors  were  kept  for  sale  and  delivery, 
thereby  then  and  there  keeping  and  main- 
taining a  common  nuisance."  The  defend- 
ant appeals  on  the  several  grounds  set  out 
in  the  record,  a  copy  of  which  will  be  incor- 
porated by  the  reporter  in  his  report  of  the 
case. 

The  first  and  second  exceptions,  raising  ob- 
jections to  the  competency  of  the  testimony 
of  the  witness  Tom  Hallum,  will  be  consid- 
ered together.  These  objections  are  based 
upon  the  ground  that  the  testimony  of  that 
witness  related  to  a  transaction— giving  him 
whisky  to  drink— which  occurred  at  Tom 
Prater's;  and,  as  the  charge  in  the  indict- 
ment was  that  the  defendant  maintained  a 
nuisance  "at  his  residence,"  snch  testimony 
was  incompetent,  and  the  Jnry  should  have 


188 


89  SOUTHBASTEBN  BEPOBTBB. 


(S.  a 


been  inBtracted  to  dlfioreirard  such  teetunony. 
Inasmnch  as  the  testimony  which  Is  set  out 
in  the  "case"  tends  to  show  that  defendant 
lived  on  Tom  Prater's  place,  and  as  the  tes- 
timony objected  to  was  as  follows:  "What 
do  you  know  about  his  handling  liquor? 
Well,  he  give  me  some  to  drink  sometimes. 
Where  was  he?  Over  there  at  home 
Where?  Over  at  Tom  Prater's,"— it  seems 
to  us  that  such  testimony  was  competent. 
These  exceptions  must  therefore  be  over 
ruled. 

The  third  exception  Imputes  error  in  ad- 
mitting the  testimony  of  James  Durham. 
The  testimony  of  that  witness  was  to  the 
following  effect:  That  he  lived  about  200 
yards  from  the  defendant;  that  he  had  seen 
men  going  over  there  in  the  daytime,  some- 
times very  quiet  and  sometimes  a  littie 
noisy  on  leaving  there;  that  he  heard  noise 
over  there  at  night,  sometimes  as  late'  as 
midnight,  and  cursing,  shooting,  and  run* 
ning  horses.  We  cannot  say  that  such  testi- 
mony was  incompetent,  as  it  tended  to  show 
circumstances  indicating  that  the  defend- 
ant's place  was  a  place  where  spirituous  liq- 
uors could  be  obtained,  and  though  possibly. 
In  themselves,  slight  evidence,  yet  not  in- 
competent.   The  third  exception  is  overruled. 

The  fourth  exception,  imputing  error  to 
the  circuit  Judge  in  not  excluding  the  testi- 
mony of  the  witness  Dan  Williams,  will 
next  be  considered.  The  testimony  of  that 
witness  was  as  follows:  "Do  you  know  Mr. 
Marchbanks?  Yes,  sir.  What  do  you  know 
about  his  having  liquor?  Well.  I  do  not 
know  that  I  know  much  about  it,  but  I 
sent  up  there  once."  Defendant's  counsel, 
interposing,  asked  the  witness  the  following 
question:  "How  do  you  know  that  you  sent 
up  there  once?  I  told  my  boy  to  go  up  there 
once.  (Defendant's  counsel  objects.  No  rul- 
ing.) By  the  Solicitor:  Oo  on.  I  gave  him 
a  quarter,  and  told  him  to  go  up  to  Mr. 
Marchbanks  for  some  whisky."  This  was  a 
circumstance  which,  though  slight  in  itself, 
might  tend  to  show  that  Marchbanks  kept 
liquor  for  sale,  as  the  witness  would  scarcely 
bave  given  his  boy  money  to  buy  liquor  un- 
less he  had  reason  to  believe  that  he  could 
get  what  he  wanted  at  the  place  to  which 
the  boy  was  directed  to  go.  The  fourth  ex- 
ception is  overruled. 

The  fifth  and  sixth  exceptions,  relating  to 
the  same  subject,  will  be  considered  together. 
The  error  here  imputed  in  the  circuit  Judge 
was  in  using  the  following  language:  "I 
find  that  in  liquor  cases  every  witness  tnat 
swears  in  a  dispensary  case  is  reluctant  to 
testify;"  and  in  exception  5  the  imputation 
Is  that  such  a  remark  is  in  violation  of  the 
provision  of  the  constitution  forbidding 
Judges  to  charge  a  Jury  in  respect  to  matters 
of  fact;  and  in  exception  6  the  imputation 
is  that  the  circuit  Judge,  in  using  such  lan- 
guage, created  the  impression  that  the  wit- 
nesses for  the  state  were  reluctant  and  un- 
willing witnessea,  and   were  keeping  back 


evidence  which  would  show  the  guHt  of  the 
defendant.  It  wUl  be  observed,  however, 
that  this  language  was  not  used  by  the  cir- 
cuit Judge  in  his  charge  to  the  Jury,  for  the 
charge,  as  set  Out  in  the  "case,"  contains 
nothing  of  the  kind,  but  the  languagre  was 
used  in  the  progress  of  the  trial,  while  the 
witnesses  were  being  examined.  It  is  quite 
clear,  therefore,  that  there  was  no  violation 
of  the  constitutional  provision,  as  has  been 
frequentiy  held.  See  State  v.  Turner,  36  S. 
O.,  at  pages  643,  644,  16  8.  B.  602;  Ober  ft 
Sons  Co.  T.  Blalock,  40  S.  O.,  at  page  87,  18 
S.  B.  264;  State  v.  Crawford,  30  S.  C,  at 
page  350, 17  S.  B.  799;  Norrls  v.  Clinkscales, 
47  S.  C,  at  page  519,  25  S.  E.  797;  State  v. 
MitcheU,  49  S.  C,  at  page  418,  27  S.  B.  424; 
Cave  V.  Anderson,  50  S.  C,  at  pages  293-300, 
27  S.  B.  693;  Wilson  v.  Railway  Co.,  62  S. 
C,  at  page  639,  80  S.  B.  406.  See,  also.  State 
T.  Atkinson,  83  S.  C,  at  page  100,  11  S.  E. 
693.  These  two  exceptions  must  be  over- 
ruled. 

The  seventh  exception,  which  imputes  er- 
ror in  allowing  a  leading  question  put  to 
one  of  the  witnesses,  cannot  be  sustained. 
It  has  been  so  often  held  that  such  an  ob- 
jection is  left  to  the  circuit  Judge,  who  must 
necessarily  be  invested  with  large  discretion 
in  the  conduct  of  a  trial,  with  which  this 
court  will  not  Interfere,  unless  there  is  some 
abuse  of  discretion  (of  which  there  Is  and 
can  be  no  pretense  here),  that  it  is  unnec- 
essary to  say  more.  The  seventh  exception 
is  overruled. 

The  eighth  exception  imputes  error  to  the 
circuit  Judge  in  refusing  the  motion  for  n 
new  trial  upon  the  ground  of  insulBciency  of 
the  evidence  to  sustain  the  charge.  As  it  has 
been  so  frequentiy  held  as  to  supersede  the 
necessity  for  any  citation  of  authority  that 
such  a  question  must  be  left  exclusively  to 
the  circuit  Judge,  this  exception  must  like- 
wise be  overruled.  For  we  cannot  say  that 
there  was  absolutely  no  testimony  tending 
to  sustain  the  charge,  and  it  is  beyond  our 
province  to  pass  upon  the  sufficiency  of  such 
testimony.  The  Judgment  of  this  court  Is 
that  the  Judgment  of  the  circuit  court  be  af- 
firmed. 
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ALSTON  et  al.  v.  LIMEHOUSB  et  aL 

(Supreme  Court  of  South  Carolina.    June  22, 

1901.) 

TEMPORARY  INJUNCTION— FINDINGS  OP  FACT 
—APPEALABLE  ORDER— REFERENCE. 

1.  An  order  for  a  temporary  injunction  is 
made  without  prejudice  to  the  rights  of  the 
parties  on  the  final  hearing,  and  no  fact  decid- 
ed upon  said  motion  is  concluded  thereby,  and 
when  the  other  issues  are  tried  they  are  to  be 
determined  without  reference  to  such  order. 

2.  An  order  granting  a  temporary  injunction 
is  not  appealable. 

3.  Where  action  is  brought  to  perpetually 
enjoin  trespass  on  land,  and  defendants  deny 
title  in  plaintiff,  the  defendants  have  a  right  to 
demand  that  legal  issues  be  first  tried*  and  a 
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reference  to  the  master  to  take  testimony  is 
erroneons. 

Appeal  from  common  pleas  circuit  court  of 
Charleston  county;  Gage,  Judge. 

Action  by  Charles  Pringle  Alston  and  Su- 
san Pringle  Alston  against  J.  F.  Limehouse 
and  others.  From  an  order  gn^antlng  a  tem- 
porary injunction,  and  from  an  order  refer- 
ring the  case  to  a  master  to  take  testimony, 
defendants  appeal.  Appeal  from  order  grant- 
ing injunction  dismissed,  and  order  of  refer- 
ence reversed. 

Smyth,  Lee  &  Frost  and  Walter  Hazard, 
for  appellants.  Mitchell  &  Smith,  for  appel- 
lees. 

GARY,  A.  J.  The  appeals  herein  are  from 
orders  of  his  honor,  Judge  Gage,  granting  a 
temporary  injunction,  and  from  an  order  of 
his  honor,  Judge  Gary,  referring  it  to  the 
master  to  take  the  testimony  in  the  above- 
entitled  cause,  and  report  the  same  to  the 
court.  As  the  questions  presented  by  the  ex- 
ceptions are  largely  dependent  upon  the 
pleadings,  it  is  necessary  to  set  out  the  com- 
plaint which  is  as  follows:  "First.  The 
plaintiifs  are  seised  in  fee  simple,  and  are 
in  actual  possession  of  a  tract  of  land  in 
Georgetown  county,  in  the  state  of  South 
Carol)na,  on  Waccamaw  Neck,  in  what  was 
the  old  parish  of  All  Saints,  Waccamaw,  con- 
taining about  2,000  acres,  butting  and  bound- 
ing north  on  land  of  Ward,  east  on  the  At- 
lantic Ocean,  south  on  lands  of  Donaldson, 
and  west  on  the  Waccamaw  river.  Second. 
That  the  fold  tract  of  land  Includes  a  large 
area  (about  600  acres)  of  salt  marsh,  more 
or  less  subject  to  the  daily  flux  and  reflux  of 
the  tide,  and  lying  between  the  eastern  part 
of  said  tract,  commonly  called  'Dubordieu 
Island,'  and  the  highland  of  the  rest  of  the 
tract,  which  said  marsh  area  is  interspersed 
and  Intersected  by  rtmnels  or  small  creek? 
and  natural  drainways,  wherethrough  the 
water  daily  brought  in  by  the  tide  returns 
to  the  ocean.  Third.  That  the  said  salt 
marsh  is  the  breeding  place  and  habitat  of 
clams  and  other  shellfish,  and  is  also  resorted 
to  by  wild  ducks  and  other  birds,  and  said 
creeks  and  runnels  are  in  places  the  site  of 
oyster  beds  and  banks,  and  also  the  resort 
of  flsh.  That  in  and  under  the  original  grant 
from'  which  the  title  of  these  plaintilTs  is  de- 
rived, all  and  singular  the  entire  marsh  lands 
and  beds  of  the  creeks  were  granted  and  in- 
cluded by  direct  metes  and  bounds  of  the 
grant;  the  same  running  back  from  the  At- 
lantic Ocean  to  the  Waccamaw  river,  and 
including  all  the  marshes  and  creeks  between 
the  two.  That,  in  addition  thereto,  the  grant 
gave  in  express  terms  to  the  grantees  the  ex- 
clusive and  sole  right  and  privilege  of  hunt- 
ing, fowling,  and  fishing  within  the  limits  of 
the  said  grant  Fourth.  That  the  said  land 
has  been  owned  and  in  the  exclusive  posses- 
sion of  the  plaintiffs  and  their  ancestors  for 
more  than  a  century,  and  of  the  parties 


through  whom  they  claim  since  the  date  of 
the  gmnt  'in  1733.  That  for  more  than  a 
century  the  plaintiffs  or  their  ancestors  have 
exercised  and  maintained  the  exclusive  pos- 
session and  dominion  over  all  the  said 
marshes,  creelcs,  and  drainways,  according 
to  the  nature  of  the  property,  and  their 
possession  has  never  been  before  contested. 
Fifth.  That  now  so  it  is  that  certain  par- 
ties have  undertaken  to  trespass  and  invade 
upon  plaintiffs'  ^^said  marsh  and  creeks,  and 
to  take  and  remove  the  clams  and  other 
shellfish  from  the  beds  of  tl^e  creeks,  and 
also  flsh  and  seine  and  remove  the  fish  from 
said  creeks,  and,  in  addition,  to  habitually 
trespass  upon,  shoot  frighten,  and  scare  off 
the  game  upon  the  said  described  property. 
Sixth.  That  the  said  marshes  are  depend- 
ent for  their  value  in  great  measure  for  their 
use  for  the  purpose  of  maintaining  and  pre- 
serving the  game,  and  for  maintaining  and 
preserving  the  oyster  beds  and  banks  and 
clams  and  other  shellfish  therein,  and  by 
fishing  in  said  creeks,  and  of  the  continuous 
trespass  thereon  by  parties,  destroys  the 
value  thereof.  Seventh.  That  certain  par- 
ties, to  wit  the  parties  above  named  as  de- 
fendants herein,  J.  F.  Limehouse,  Jonas 
Happy,  Abner  Leonard,  Sim  Leonard,  Oliver 
Sellers,  and  A.  M.  Hills,  whose  names  are 
as  above  given,  have,  as  plaintiffs  are  in- 
formed and  believe,  been  the  parties  who 
have  been  engaged  in  the  said  trespass  and 
invasion  and  depredation.  That  the  said 
parties  are,  as  plaintiffs  are  informed  and 
believe,  and  so  allege  and  charge,  without 
financial  ability  to  meet  any  Jud^ent  or 
execution  at  law,  and  the  same,  if  even 
brought  for  damages  against  them,  would  be 
valueless,  and  that  proceedings  at  law  would 
necessitate  continuous  and  incessant  and  a 
numerous  multiplicity  of  suits  against  each 
successive  trespasser  for  each  successive 
trespass.  Wherefore  plaintiffs  pray  Judg- 
ment tbat  the  said  parties  be  permanently 
enjoined  from  in  any  wise  trespassing  upon 
said  property  of  plaintiffs,  and  that  in  the 
meantime,  until  the  hearing  of  the  case  on 
the  merits,  a  temporary  injunction  do  issue 
from  this  honorable  court,  restraining  and 
enjoining  them  from  such  trespass."  The 
answer  of  the  defendants  to  the  foregoing 
complaint  in  substance  denies  all  the  ma- 
terial allegations  thereof. 

On  the  hearing  of  the  case  in  this  court,  a 
preliminary  question  was  raised  that  the 
court  was  without  Jurisdiction,  as  the  said 
orders  were  not  appealable.  We  will  first 
consider  whether  the  orders  of  his  honor. 
Judge  Gage,  were  appealable.  Those  orders 
are  as  follows: 

"These  are  two  actions  for  injunctions. 
They  were  heard  together,  are  dependent  on 
the  same  fact  and  I  will  make  one  order,  to 
stand  as  the  order  for  each  case.  Just  as  if 
separately  entitled  therefor.  The  motions 
before  me  are  for  a  continuance  of  the  tem- 
porary injunctions  heretofore  granted  unti* 
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the  issues  raised  by  the  pleadings  have  been 
tried.  The  motions  were  hear^  on  com- 
plaint and  answer,  and  affidavits  submitted 
by  both  sides.  The  argument  was  elaborate 
and  helpful.  The  cause  Is  very  interesting. 
The  plaintiffs  claim  title  to  several  thousand 
acres  of  land  in  Georgetown  county,  stretch- 
ing from  Waceamaw  river  on  the  west  to 
the  Atlantic  Ocean  on  the  east  Within  the 
description  of  the  land  are  certain  water 
ways,  the  habitat  of  clamfi,  oysters,  fish, 
duclcs,  and  birds.  The  defendants  are  fish- 
ermen, follow  that  craft  for  a  livelihood,  and 
have  been  accustomed  to  catch  shellfish  in 
the  said  water  ways,  and  they  do  so  under 
claim  of  right,  to  wit,  because  the  streams 
are  navigable.  The  plaintiffs  vest  their  title 
in  the  beginning  on  letters  patent  from 
Charles  II.  to  the  eight  lords  proprietors, 
24th  March,  1663;  a  grant  from  the  rest 
(seven)  of  the  lords  to  one  of  them,  John 
Lord  Oateret,  5th  December,  1718;  a  deed  of 
lease  and  release  from  Oateret  to  John  Rob- 
erts, 18th  and  19th  February,  1730;  a  grant 
from  George  II.  to  John  Roberts,  13th  Sep- 
tember, 1736.  In  the  grant  last  named  there 
is  this  language,  to  wit:  Together  with  all 
woods,  underwoods,  timbers,  timber  trees, 
lightwood  pitch  lugs,  lalces,  ponds,  fishing 
waters,  water  courses,  pastures,  feedings, 
marshes,  swamps,  ways,  easements,  profits, 
commodities,  advantages,  emoluments,  her- 
editaments, and  appurtenances,  »  »  » 
together  with  the  privileges  of  hunting, 
hawking,  fishing,  and  fowling  in  and  upon 
the  same,  etc.*  The  contention  of  the  plain- 
tiffs is  this:  That  the  absolute  title  to  the 
entire  area  embraced  within  the  boundaries 
of  their  grant  is  in  them,  except  the  beds 
of  such  streams  as  are  shown  to  i)osses8 
the  capability  of  floating  useful  commerce, 
and  in  those  streams  they  own  to  low-water 
mark  absolutely,  and  below  that  they  have 
the  exclusive  right  of  fishing.  The  conten- 
tion of  the  defendants  is  this:  That  the 
streams  in  which  they  have  taken  oysters 
are  navigable,  that  in  such  streams  the  plain- 
tiffs have  no  exclusive  title  below  high- 
water  mark,  and  the  plaintiffs  are  not  en- 
titled under  the  terms  of  their  paper  title  to 
the  exclusive  right  to  take  oysters.  I  think 
there  is  no  question  but  that  the  alleged 
place  of  trespass  lies  with  the  boundaries  of 
the  grant,  and  there  is  no  question  but  that 
plaintiffs  have  proved  a  good  paper  tiUe  to 
the  soil,  above  water,  within  that  area.  I 
do  not  understand  the  defendants  to  contend, 
by  answer,  proof,  or  argument,  that  they 
have  acquired  a  right  by  prescription  to  take 
oysters  from  the  lands  and  waters  in  ques- 
tion. The  real  contest  before  me  was  about 
these  issues,  to  wit:  (1)  At  what  particular 
place  did  defendants  take  oysters?  (2)  Were 
the  waters  at  those  places  navigable?  (3) 
Do  the  plaintiffs'  exclusive  rights  stop  at  low 
or  high  water  on  navigable  streams?  (4) 
What  exclusive  right  of  fishing  did  the 
words  of  the  aforementioned  grant  convey  to 


John   Roberts,   and   were  the   same    rights 
transferred  to  the  plaintiffs? 

**The  first  two  are  questions  of  fact;  the 
last  two  are  questions  of  law.  The  verified 
complaints  do  not  specify  in  what  water  way 
the  oysters  were  taken,  or  at  what  spot  on 
the  plaintiffs*  land  the  trespasses  were  com. 
mitted,  but  alleges  generally  a  trespass  there- 
on. At  what  place  the  trespass  was  done  is 
matter  of  proof.  The  verified  answers  deny 
entry  at  every  place  except  in  navigable  tide 
water  streams  and  creelcs,  and  the  defend- 
ants* affidavits  specify  the  creeks  to  be  those 
called  Jones,  Town,  Old  Man's,  and  Du- 
bordieu.  Therefore,  the  only  Issue  now  is 
the  right  of  defendants  to  take  oysters  in 
these  four  creeks.  The  testimony  tending  to 
prove  these  four  water  ways  navigable  is 
scant  Only  two  of  the  witnesses  swear  to 
facts.  They  are  Cain  and  Munnerlyn.  If 
the  issues  were  contested,  I  should  not  feel 
warranted  in  finding  that  they  were  water 
ways  of  sufficient  depth  and  width  to  float 
useful  commerce.  But  the  plaintiffs  offer  no 
testimony  contra,  so  I  assume  the  streams 
above  named  are  navigable.  It  is  not  con- 
tended by  the  plaintiffs  that  the  aforemen- 
tioned grant  undertook  to  convey  to  the  gran- 
tee the  soil  underneath  a  navigable  stream. 
But  the  plahitiffs  do  contend  that  the  gran- 
tees took  exclusive  title  to  the  soil  down  to 
low- water  mark;  and  that  the  defendants 
deny.  That  issue  Is  hardly  relevant  now,  for 
the  proof  shows  the  defendants  gathered 
oysters  in  the  natural  growth  lands  In  the 
beds  of  the  four  navigable  atreams.  It  does 
not  show  that  they  gathered  oyst&rs  on  that 
area  which  lies  betwixt  high  and  low  tide. 
Nevertheless,  the  question  has  been  made, 
and  I  shall  not  shun  it  The  fact  is,  on  the 
Georgetown  coast  flood  tide  covers  a  vast 
area  of  land,  which  at  low  tide  is  exposed  to 
view.  For  convenience,  I  shall  term  that 
area  *marsh  lands.'  In  this  country  the  tides 
have  no  relevancy  to  navigability.  It  was 
otherwise  in  England,  whence  the  common 
law  and  its  terminology  came.  There  tide 
waters  and  navigable  waters  were  convertible 
terms.  Here,  if  a  water  course  is  navigable. 
It  is  so  because  the  depth  and  width  of  it  are 
sufficient  to  float  useful  commerce.  If  the 
depth  and  width  of  a  stream  are  augmented 
by  a  periodical  Increase  of  water,  called  'tide,' 
that  fact  may  make  the  stream  navigable  at 
those  points  in  it  where  it  is  so  in  fact  to 
wit  in  its  channel,  but  not  navigable  where  it 
Is  not  so  in  fact  to  wit  out  of  the  channel 
in  the  marshes.  The  state  owns  (because  it 
has  refused  to  sell)  the  beds  of  navigable 
streams,  not  because  they  are  covered  with 
water,  tide,  or  otherwise,  and  not  because 
inhabited  by  fish,  but  because  they  are  ways, 
convenient  to  float  useful  commerce.  There 
is  no  greater  reason  why  It  should  preserve 
for  the  public  the  flsh  in  navigable  than  In 
nonnavigable  streams,  or  the  flsh  in  water 
than  game  on  the  land.  'By  the  common  law, 
the  doctrine  of  the  dominion  over  and  owner- 
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ship  by  the  crown  of  lands  within  the  realm 
u^der  tide  waters  is  not  founded  upon  the 
existence  of  the  tide  over  the  lands,  but  upon 
the  fact  that  the  waters  are  narlgable;  "tide 
waters"  and  ''navigable  waters/'  as  already 
stated,  being  used  as  synonymous  terms  in 
England.'  Illinois  Cent  R.  Go.  t.  Illinois,  146 
U.  S.  436,  13  Sup.  Ct  110,  36  L.  Ed.  101& 
The  reasonable  conclusion,  therefore,  is  that 
the  marsh  lands  within  the  plaintifls'  bound- . 
aries  belong  absolutely  to  the  plaintiffs. 

'This  brings  us  to  the  next  inquiry,  and 
that  is  the  construction  of  the  words  in  the 
grant  from  George  II.  to  John  Roberta,  here- 
inbefore  quoted.  The  language  purports  to 
convey,  in  brief,  fishing  waters,  water  courses, 
feedings,  marshes,  swamps,  easements,  prof- 
it8»  advantages,  emoluments;  together  with 
the  privileges  of  hunting  and  hawking  and 
fishing.  If  the  king  had  the  power  to  make 
the  grant,  the  plaintiffs'  predecessors  took  the 
rights  for  which  the  plaintiffs  now  contend. 
It  makes  little  difference  that  the  subsequent 
conveyors  did  not,  in  ipsissima  verba,  convey 
the  aforementioned  rights  when  they  made 
deeds  to  the  lands.  The  rights  were  first  con- 
veyed with  the  land,  and  a  subsequent  con- 
veyance of  the  land  carried  the  rights  as  well. 
I  have  not  examined  if  the  king  had  the  pow- 
er to  convey  the  rights  and  privileges  he  un- 
dertook to  convey  to  John  Roberts  on  15th 
September,  173G.  I  assume  that  he  did.  Of 
late  years  the  general  assembly  has  under- 
taken to  regulate  oyster  fishing  in  the  'public 
waters*  of  the  state.  20  St.  at  Ijarge,  p.  1097. 
That  statute  devolves  on  the  sinking-fund 
commission  the  power  and  duty  to  make  a 
survey  of  oyster  lands  in  public  waters,  and 
to  lease  the  same  in  perpetuity.  There  is  a 
provision  In  the  statute  which  exempts  from 
its  operation  those  lands  occupied  by  persons 
nnder  existing  laws,  and  held  under  grants 
issued  under  the  laws  of  the  state.  The 
agent  of  the  sinking-fund  commission  swears 
that  the  waters  In  dispute  are,  in  effect,  such 
waters.  If  it  is  true,  the  terms  of  the  statute 
and  the  affidavit  of  Mr.  Gibbes  are  not  con- 
clusive of  the  question  here,  but  they  are 
relevant  to  the  issue. 

"Finally,  are  the  plaintiffs  entitled  to  in- 
junctions until  legal  Issues  made  by  the  plead- 
ings have  been  tried  before  the  proper  tri- 
bunals? Issue  has  been  Joined,  and  the  ac- 
tion is  ripe  for  trial.  The  rule  is,  the  party 
asking  for  an  interlocutory  injunction  must 
show  (1)  a  clear  legal  right,  and  (2)  well- 
grounded  apprehension  of  immediate  danger 
thereto.  I  have  found  the  legal  right  The 
affidavits  of  the  defendants  show  likllhood  of 
immediate  injury  thereto,  if  not  restrained. 
It  is  therefore  ordered  that  the  Injunctions 
heretofore  granted  be  continued  with  like 
force  and  effect  until  the  further  order  of  the 
court  Geo.  W.  Gage,  Circuit  Judge.  Chest- 
er, 8.  C,  13th  July,  1900." 

"It  having  been  brought  to  the  attention 
of  the  court  that  no  restraining  order  has 
heretofore  been  issued  by  this  court  but  the 


same  was  heard  upon  a  rule  to  show  cause 
why  a  temporary  injunction  should  not  be 
issued,  and,  therefore,  that  there  was  no  in- 
junction pending  at  the  date  of  the  filing  of 
the  order  hereinbefore  made  to  be  continued: 
Now,  in  order  to  carry  out  the  decision  here- 
in filed,  it  is  ordered  that  the  defendants, 
Mitchell  Nesblt,  Faith  Johnson,  Max  Sindab, 
Gain  Rutledge,  James  Greer,  Saul  Oar,  Sam 
Car,  and  D.  H.  Smith,  and  each  of  them,  the 
servants,  agents,  employes  and  attorneys  of 
them,  and  each  of  them,  be,  and  they  are 
hereby,  enjoined  and  restrained  from  in  any 
wise  hunting,  fishing,  fowling,  or  otherwise 
trespassing  upon  the  lands  and  premises  of 
the  plaintiffs  described  in  the  complaint  here- 
in, until  this  case  be  heard  and  decided  on 
the  merits,  or  until  further  order  of  the  court 
Geo.  W.  Gage,  Circuit  Judge.  28th  July, 
1900." 

On  a  motion  for  a  temporary  order  of  in- 
junction, the  circuit  Judge,  in  considering  the 
issues  raised  by  the  pleadings,  should  indicate 
that  their  consideration  is  solely  for  the  pur- 
pose of  determining  whether  the  plaintiff  has 
a  prima  facie  right  to  an  order  of  injunction. 
His  order  should  not  purport  to  dispose  of 
the  issues  upon  the  merits,  as  was  done  in 
this  case.  The  language  of  Judge  Gage  can- 
not be  construed  as  a  finding  upon  the  facts 
in  such  a  manner  as  to  affect  the  merits  of 
the  case.  It  must  be  regarded  as  used  for 
the  purpose  of  showing  that  he  was  justified 
in  granting  the  temporary  order  of  Injunction, 
and  not  as  in  any  manner  affecting  the  other 
question  In  issue.  No  fact  decided  upon  such 
motion  is  concluded  thereby,  and  when  the 
other  Issues  are  brought  to  trial  they  are  to 
be  determined  without  reference  to  said  or- 
ders. In  the  case  of  South  Carolina  &  G.  R. 
Co.  V.  East  Shore  Terminal  Co.,  48  S.  C.  315, 
26  S.  E.  613,  the  court  says:  "The  order  was 
necessarily  made  without  prejudice  to  the 
rights  of  the  parties  upon  the  final  hearing  of 
the  case;  as  much  so,  as  if  the  words  'with- 
out prejudice,'  etc.,  had  been  inserted  in  the 
order.  The  circuit  Judge  did  not  have  the 
power,  on  the  hearing  of  said  motion,  even  if 
he  had  so  desired,  to  decide  the  case  upon 
its  merits.  The  effect  of  said  order  was  the 
same  as  If  the  circuit  Judge  had  stated  in  the 
order  that  it  was  only  to  remain  in  force  until 
a  decision  could  be  made  upon  the  merits,"— 
citing  Garlington  v.  Copeland,  25  S.  0.  41, 
and  Sease  v.  Dobson,  34  S.  C.  345,  13  S.  E. 
530.  Ordinarily,  an  order  granting  a  tem- 
porary injunction  is  not  appealable,  and  un- 
der the  foregoing  construction  of  said  orders 
we  see  no  reason  why  this  case  should  not 
fall  within  the  operation  of  the  general  rule. 
Having  reached  the  conclusion  that  the  said 
orders  are  not  appealable,  the  other  excep- 
tions to  these  orders  will  not  be  considered. 

We  will  next  consider  whether  the  order 
of  Judge  Gary  was  appealable.  That  order 
is  as  follows:  "A  motion  has  been  made  In 
both  of  these  causes  for  an  order  of  reference; 
aud,  after  hearing  counsel,  and  it  appearing 
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that  the  appUcatlona  in  both  cases  depend  on 
the  same  questions,  and  hare  been  heard  to- 
gether, and  it  being  agreed  that  one  order 
shall  be  made  to  be  entered  in  both  causes: 
Now,  therefore,  it  is  ordered  that  it  be  refer- 
red to  F.  L.  Wilcox,  Esq.,  to  take  the  testi- 
mony In  both  of  the  above-entitled  causes, 
and  report  the  same  to  the  court"  Both 
equitable  and  legal  issues  were  raised  by  the 
pleadings.  The  equitable  issues  were  triable 
by  the  court  in  the  exercise  of  its  chancery 
powers,  while  the  legal  issues  were  triable  by 
Jury.  The  right  to  a  perpetual  Injunction  was 
dependent  upon  the  result  of  the  legal  Issues. 
The  parties,  therefore,  had  the  right  to  de- 
mand that  the  legal  issues  first  be  tried.  One 
of  the  incidents  of  this  mode  of  trial  is  the 
right  to  have  the  testimony  taken  before  the 
Jury,  and  not  by  a  referee.  It  has  been  sug- 
gested that  the  circuit  Judge  had  a  right  to 
order  a  referee  to  take  the  testimony  preparar 
tory  to  a  trial  of  the  equitable  issues.  The 
answer  to  this  is  that  there  is  no  such  limita- 
tion in  the  order.  On  the  contrary,  it  is  in 
general  terms  to  take  all  the  testimony  in 
the  case;  not  only  that  pertaining  to  the  eq- 
uitable Issues,  but  also  that  pertaining  to  the 
legal  issues.  This  latter  could  not  be  done 
without  depriving  the  defendants  of  a  sub- 
stantial right,  and  this  rendered  the  order 
appealable.  Besides,  the  order  is  premature, 
and  may  become  wholly  unnecessary;  for,  as 
has  been  said,  if  the  determination  of  the  le- 
gal issues  be  iii  favor  of  the  plaintiffs,  then, 
in  all  probability,  no  further  testimony  will 
be  needed  to  dispose  of  the  equitable  Issues. 
If,  on  the  other  hand,  the  determination  of 
the  legal  issues  be  in  favor  of  the  defendants, 
that  will  effectually  dispose  of  the  equitable 
issues.  This  order  was,  therefore,  not  only  ap- 
pealable, but,  for  the  foregoing  reasons,  er- 
roneous. It  is  the  Judgment  of  this  court  that 
the  appeals  from  the  orders  of  Judge  Gage  be 
dismissed,  and  that  the  order  of  Judge  Gary 
foe  reversed. 
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BFFBCT    OF    APPBAI^-^URISDIOTION-JURT 
TRIAL.— TRESPASS. 

1.  Where  an  appeal  has  been  perfected  from 
an  order  In  a  pending  case,  the  court  is  with- 
out jnrisdiction  to  hear  a  motion  to  transfer 
the  cause  to  another  calendar,  and  is  not  af- 
fected by  Act  Feb.  IS,  1901,  amending  section 
11  of .  the  Code  nt  Civil  Procedure,  where  the 
order  was  made  before  the  passage  of  the  act. 

2.  To  deny  to  a  party  a  mode  of  trial  to 
which  he  is  entitled,  is  error  from  which  an 
appeal  will  lie. 

3.  Where  complaint  allef^es  that  defendants 
have  trespassed  on  plaintiffs  land,  and  seeks 
to  enjoin  the  same,  and  the  allegations  of 
ownership  are  denied  by  plaintiff,  it  raises  an 
issue  of  title  which  either  party  has  the  right 
to  have  tried  by  a  jury  without  framing  issues. 

Appeal  from  common  pleas  circnit  court  of 
Charleston  county;  Gary,  Judge. 


Action  by  Charles  Pringle  Alston  and 
Susan  Pringle  Alston  against  J.  F.  Lime 
house  and  others.  From  an  oEder  refusing 
to  transfer  case  to  calendar  1  on  motion  of 
defendants,  they  appeal    Reversed. 

Smythe,  Lee  &  Frost  and  Walter  Hazard, 
for  appellantSb  Mitchell  ft  Smith,  for  ap- 
pellees. 

GARY,  A.  J.  The  record  In  this  case  con- 
tains a  copy  of  the  complaint,  of  the  order 
of  his  honor,  Judge  Gage,  dated  13th  July, 
1900,  and  of  the  order  of  his  honor,  Judge 
Gary,  dated  5th  October,  1900,  similar  in  all 
respects  to  the  copy  of  the  said  complaint 
and  orders  set  out  in  the  case  having  the 
same  title  as  this,  in  which  the  opinion  has 
just  been  filed.  89  S.  B.  188.  It  also  con- 
tains the  following:  "That  on  the  27th  day 
of  August,  1900,  said  cause  was,  according 
to  indorsement  made  upon  the  complaint  by 
the  plaintifTs  attorneys,  docketed  by  the 
clerk  of  the  court  of  common  pleas  on  cal- 
endar No.  2,  and  thereafter,  on  the  -^— 
day  of  September,  1900,  plaintiff  gave  due 
notice  of  motion  before  his  honor.  Judge 
Gary,  then  presiding  In  the  circuit  court,  for 
an  order  of  reference  to  take  the  testimony 
in  the  cause,  which  motion  came  on  to  be 
heard  before  Judge  Gary,  presiding  Judge,  in 
the  circuit  court,  at  Sumter,  S.  0.,  on  the 
5th  day  of  October,  1900,  and  after  hearing 
and  argument  thereon,  he  made  the  follow- 
ing order.  [Then  follows  a  copy  of  the  order 
of  5th  October,  1900,  hereinbefore  men- 
tioned.] Defendants'  attorneys  gave  due 
notice  to  plaintiffs'  attorneys  that  on  the  call 
of  the  docket  a  motion  would  be  made  to 
transfer  the  case  from  calendar  No.  2  to 
calendar  No.  1.  Such  motion  was  made^  and 
refused  in  the  following  order:  This  cause 
coming  on  to  be  heard,  on  motion  of  the 
defendants  for  an  order  striking  the  cause 
off  docket  No.  2,  as  having  been  ^'improperly 
docketed,"  and  placing  the  same  on  docket 
No.  1,  as  Involving  matter  triable  by  Juryt 
and  after  hearing  argument  thereon.  It  Is 
now  ordered  that  the  motion  be  refused. 
Ernest  Gary,  Presiding  Judge.  19th  No- 
vember, 1900.'  That  thereafter  the  defend- 
ants gave  notice  of  appeal  from  the  said  or- 
der of  Judge  Gage  of  13th  July,  1900,  and 
Judge  Gary  of  October  5,  1900,  and  the  case, 
with  exceptions,  for  such  appeals  was  made 
up  and  settled  before  the  hearing  of  the 
motion  before  Judge  Gary,  presiding  judge, 
at  Georgetown;  after  hearing  which  the  or- 
der of  November  19,  1900,  was  made  by 
Judge  G^ry."  The  exceptions  are  as  fol- 
lows: *'(1)  Because  it  is  respectfully  sub- 
mitted that  his  honor,  the  circuit  Judge, 
erred  in  entertaining  Jurisdiction  of  this  case 
after  the  same  had  been  taken  by  ai^eal 
to  the  supreme  court  of  the  state,  which 
appeal  has  been  duly  perfected.  (2)  Be- 
cause it  is  respectfully  submitted  that  his 
honor,  the  circuit  Judge,  erred  in  refusing  to 
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strtke  the  case  off  docket  No.  2,  and  place 
tbe  same  on  docket  No.  1,  inasmuch  as  this 
case  involves  matters  properly  triable  by  a 
Jury.  <3)  Because  it  is  respectfully  submit- 
ted that  his  honor,  the  circuit  Judge,  erred 
In  refusing  the  motion  to  strike  the  cause 
off  docket  No.  2  as  haying  been  improperly 
docketed,  and  place  the  same  on  docket  No. 
1,  inasmuch  as  the  defendants  are  entitled  to 
a  trial  by  jury,  because  the  issues  raised  In 
the  pleadings  herein,  and  their  right  to  such 
trial  never  having  been  waived  by  them, 
they  cannot  be  deprived  thereof  by-  the  order 
of  the  court  (4)  Because  it  is  respectfully 
submitted  that  his  honor,  the  circuit  judge, 
erred  in  refusing  to  transfer  the  cause  to 
docket  No.  1,  inasmuch  as  this  case  Involves 
the  question  of  title  to  real  estate,  and  other 
issues  triable  solely  by  a  jury,  and  the  case 
should,  therefore,  have  been  transferred.*' 

Exception  numbered  1  will  first  be  con- 
sidered. It  does  not  appear  whether  the  re* 
turn  had  been  filed  in  the  supreme  court  at 
the  time  Judge  Gary  granted  the  said  ordw. 
If  the  return  had  been  oo  filed,  the  supreme 
<*ourt  thereby  acquired  jarisdit;tlon,  and  the 
circuit  Judge,  of  course,  was  without  juris- 
diction to  grant  the  order.  The  act  ap- 
proved February  16,  1901,  entitled  "An  act 
to  amend  section  U  of  the  Civil  Code  of 
Procedure  of  this  state,  relating  to  the  juris- 
diction of  the  supreme  court"  (23  St.  at 
Large,  p.  623),  is  not  applicable  to  this  case, 
as  tbe  order  was  made  before  the  passage 
of  tbe  act  But  even  if  the  return  had  not 
been  filed,  the  circuit  judge  did  not  have 
the  power  to  make  said  order,  as  the  case 
cornea  within  the  terms  of  section  366  of  the 
Code,  which  provides  that  "in  cases  not  pro^ 
vided  for  in  sections  346,  360,  361,  362  and 
363,  the  notice  of  appeal  shall  stay  proceed- 
ings in  the  court  below  upon  the  judgment 
appealed  from,"  as  the  case  does  not  come 
within  the  provisions  of  said  sections.  State 
y.  Port  Boyal  &  A  Ry.  Co.,  46  S.  C.  470,  23 
S.  E.  383.  Under  this  construction  the  other 
questions  presented  by  the  exceptions  are 
not  properly  before  the  court  for  considera- 
tion. But,  as  the  practical  question  raised 
by  the  exceptions  has  been  decided  incident- 
ally in  the  case  herelnibefore  mentioned,  in 
which  the  opinion  has  Just  been  filed,  we 
will  state  the  authorities  sustaining  our  con- 
clusion. By  reference  to  the  said  order,  it 
will  be  seen  that  the  ground  of  the  motion  to 
transfer  the  case  from  calendar  No.  2  to 
calendar  No.  1  was  that  it  "involved  matter 
triable  by  jury.*'  The  practical  effect  of 
said  order  was  to  deny  to  the  defendants  a 
trial  by  Jury.  It  Is  settled  beyond  contro- 
versy in  this  state  that  it  is  error,  from 
which  an  appeal  will  lie,  to  deny  to  a  party 
a  mode  of  trial  to  which  he  is  entitled  by 
law.  Therefore  the  question  to  be  consdd- 
ered  is  whether  the  defendants  were  entitled 
to  a  trial  by  Jury  of  any  issue  raised  by 
the  pleadings.  The  complaint  alleges  that 
the  plaintiffs  are  the  owners  in  fee  simple. 
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and  are  in  the  exclusive  possession  of  the 
land  therein  descrfbed  upon  which  the  de< 
f endants  have  trespassed.  These  allegations 
are  denied  by  the  defendants.  This  raised 
an  issue  of  title  which  either  the  plaintiffs 
or  the  defendants  had  the  right  to  have  tried 
by  a  jury.  In  the  case  of  Bank  v.  Peterkin, ' 
62  S.  a  236,  29  a  E.  646,  Mr.  JusUce  Jones, 
voicing  the  opinion  of  the  court  says:  "The 
proper  practice,  when  an  issue  of  title  to 
land  is  raised  in  the  answer,  whether  in 
proceedings  to  partition  land  or  to  foreclose 
a  mortgage  thereon,  is  to  order  the  case  to 
be  transferred  to  the  docket  for  trial  of 
issues  of  facts  by  the  jury,  and  the  jury 
must  try  the  questions  of  fact  on  the  issues 
raised  by  the  pleadings.  McGee  v.  Hall,  23 
S.  a  292:  Reams  v.  Spann,  28  S.  a  633,  6 
S.  E.  325;  Garrigan  v.  Evans,  31  S.  0.  265, 
9  S.  E.  852;  Gapell  v.  Moses,  36  Sw  0.  561, 
16  S.  E.  71L  In  the  last-mentioned  case  Mr. 
Justice  Pope,  speaking  for  the  court  said 
most  explicitly:  'Unless  a  jury  trial  is 
waived,  actions  that  Involve  such  Issuee 
must  be  placed  on  calendar  1,  and  submit- 
ted to  the  Jury;  and  no  interference  with 
such  trials,  such  as  framing  issues,  must  be 
had.*  This  was  spoken  with  reference  to  an 
action  to  partition  land,  but  it  applies  as 
well  to  actions  of  foreclosure.  It  applies  to 
any  cause  in  equity  wherein  is  raised  the  . 
issue  of  title  to  land,  which,  if  successful, 
would  defeat  plaintiffs*  recovery  as  against 
tike  party  setting  up  title.**  This  ruling  is 
sustained  by  the  following  authorities:  Sum- 
ner V.  Harrison,  64  S.  O.  363,  32  S.  B.  ($72; 
Holllday  v.  Hughes,  64  S.  G.  166,  31  &  E. 
867;  Heyward  v.  Farmers*  Oo.,  42  a  a  138, 
19  S.  E.  963,  20  S.  ISL  64;  Threatt  v.  Mining 
Co.,  42  S.  a  92,  19  S.  B.  1009;  Mayo  v.  Rail- 
road Co.,  40  S.  0.  617,  19  S.  E.  73.  Both 
legal  and  equitable  Issues  are  raised  by  the 
pleadings,  and,  as  the  right  to  equitable  re- 
lief is  dependent  upon  the  legal  Issue,  that 
should  be  first  tried.  Knox  v.  Gampbell, 
62  S.  a  461,  30  S.  E  486.  It  is  the  judg- 
ment of  this  court  that  the  order  of  the  <dr- 
cult  court  be  reversed. 


(49  W.  Va.  &28) 

WATSON  V.  FAIRMONT  ft  S.  RY.  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  18,  1901.) 

STREET  RAILWAYS— PRANCHISH  FROM  CITY— 
GRANT  TO  INDIVIDUAL—EMINENT  DOMAIN- 
INJUNCTION  —  CONSTRUCTION  OP  ROAD  — 
RIGHTS  OP  ADJOINING  OWNER— NUISANCE. 

1.  When  the  legislative  act  Incorporatmg  a 
city  provides  that  *the  council  of  said  city 
shall  have  power  to  grant  and  regulate  all  fran- 
chises in.  over  and  under  the  streets,,  alleys 
and  public  ways  of  the  said  city,  under  such 
restrictions  as  shall  be  provided  by  ordinance, 
but  no  exclusive  franchise  shall  be  granted  to 
any  individual  or  corporation/'  the  legislature 
thereby  delegates  to  the  council  of  such  city 
authority  to  pass  an  ordinance  granting  to  an 
individual  or  a  corporation  the  right  to  con^ 
struct  and  operate  a  street  railway  In  the 
streets  of  such  city. 
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are  not  more  than  7  feet  5  inches  wide,  and,  | 
by  placing  the  track  on  one  side  of  the  road 
at  this  narrow  place,  yehlcles  will  be  able 
to  pass  running  cars,  although  the  operation 
of  the  railway  will  cause  some  inconven- 
ience, and  possible  danger,  to  persons  using 
wagons  and  carriages  on  that  street 

The  specific  grounds  of  demurrer  assigned 
are:  First,  that  injunction  is  not  the  pr(^ 
er  remedy  for  the  injury  sustained  by  the 
plaintiff,  because  he  has  an  action  at  law 
for  his  damages,  the  object  of  the  suit  being 
not  to  prevent  the  taking  of  private  property 
for  public  use,  but  merely  to  prevent  dam* 
ages  thereto  by  reason  of  the  lawful  con- 
struction and  operation  of  a  work  af  inter- 
nal improvement;  second,  that  the  bill  does 
not  allege  facts  from  which  it  appears  that 
he  will  be  irreparably  injured,  although  it 
does  allege  that  the  plaintiff  will  suffer  such 
Injury;  third,  that,  even  if  the  averments 
assailing  the  validity  of  the  ordinance  and 
the  regularity  of  the  incorporation  of  the 
company  are  true,  the  plaintiff,  suing  in  his 
own  behalf  only,  cannot  complain  of  such 
invalidity  and  irregularity.  Of  these,  the 
second  need  not  be  noticed;  and,  of  the  other 
two,  the  last  will  be  considered  first,  to  the 
end  that  the  case  may  be  stripped  of  irrele- 
vant discussion,  and  the  real  question  dis- 
closed. 

It  is  argued  for  the  appellee  that  the  or- 
dinance is  void  because  It  amounts  to  a  sur- 
render of  the  police  power  of  the  city  over 
the  streets.  The  authorities  cited  in  support 
of  this  contention  are  cases  in  which  the 
question  decided  is  that  the  council  has  pow- 
er to  repeal  an  ordinance  granting  privileges 
in  the  street  which  it  had  no  legal  authority 
to  grant,  and  are  therefore  absolutely  void. 
They  were  contests  between  the  city  and  the 
grantee  of  the  franchise,  and  are  in  no  sense 
applicable  to  this  case.  They  are  foimd  in 
Telegraph  Go.  v.  Hess  (N.  Y.  App.)  26  N.  E. 
919,  18  L.  B.  A.  454;  Columbus  Gaslight  & 
Ooke  Oo.  V.  City  of  Columbus  (Ohio  Sup.)  33 
N.  E.  292,  19  L.  R.  A.  510;  Lake  Roland  EL 
By.  Co.  V.  Mayor,  etc.,  of  City  of  Baltimore 
(Md.)  26  Aa  510,  20  L.  R.  A.  126;  and  City 
of  Norfolk  y.  Ghamberlaine,  29  Grat  534. 
It  Is  further  contended  that  the  franchise 
granted  McMechen  could  not  be  assigned  by 
him.  The  only  case  dted  which  seems  to 
bear  any  relation  at  all  to  this  proposition  la 
Richardson  v.  Sibley,  11  Allen,  65,  87  Am. 
Dec.  700,  which  holds  that  a  corporation  cre- 
ated for  the  purpose  of  constructing,  own- 
ing, and  managing  a  railroad  for  the  accom- 
modation and  benefit  of  the  public  cannot, 
without  distinct  legislative  authority,  make 
any  alienation,  absolute  or  conditional,  either 
of  the  general  franchise  to  be  a  corporation, 
or  of  the  subordinate  franchise  to  manage 
and  carry  on  its  corporate  business.  But 
legislative  authority  to  make  the  assignment 
is  not  wanting  in  this  instance.  The  coimcil 
expressly  gave  its  consent  thereto  in  the  or- 
dinance itself,  and  it  had  legislative  author- 


ity so  to  do.  The  legislature  delegated  full 
power  and  authority  over  the  subject-matter 
to  the  city  council  by  the  provision  In  the 
charter  of  the  dty  that  *1;he  council  of  said 
city  shall  have  power  to  grant  and  regulate 
all  franchises  in,  over  and  under  the  streets, 
alleys  and  public  ways  of  the  said  city,  im- 
der  such  restrictions  as  shall  be  provided  by 
ordinance,  but  no  exclusive  franchise  shall 
be  granted  by  said  council  to  any  individual 
or  corporation."  In  this  connection,  counsel 
for  appellee  direct  attention  to  clause  10,  | 
69a,  c.  54,  of  the  Code,  providing  that  ''no 
franchise  or  right  of  way,  acquired  by  vir- 
tue of  this  act,  shall  be  sold,  leased  or  other- 
wise transferred,  without  the  consent  of  the 
legislature  first  had  and  obtained."  An  ex- 
amination of  the  section  in  which  this  clause 
is  found  leads  to  the  conclusion  that,  to  say 
the  least,  it  is  very  doubtful  whether  it  ap- 
plies to  a  franchise  such  as  this,  granted  by 
a  city;  and.  If  it  does,  'it  is  necessary  to  re- 
peat that  McMechen  obtained  such  consent 

Another  claim  Is  that  equity  has  Jurisdic- 
tion to  restrain  the  enforcement  of  an  invalid 
ordinance,  the  execution  of  which  injuriously 
affects  the  private  rights  of  the  complainant. 
Deems  v.  Mayor,  etc.  (Md.)  30  AtL  64S»  26  L. 
R.  A.  541,  45  Am.  St  Rep.  339.  It  by  no 
means  follows  from  this  that  he  may  enjoin 
the  execution  of  a  valid  ordinance.  This  or- 
dinance grants  no  privileges  not  ordinarily 
conferred  upon  street-railway  companies. 
It  is  legally  certain  as  to  the  location  of  the 
road,  for  it  authorizes  its  construction  upon 
all  streets  20  feet  or  more  in  width,  and  the 
location  of  the  streets  is  presumably  well 
known  and  clearly  defined.  It  is  not  exclu- 
sive on  its  face  nor  in  its  operation,  and  the 
council  had  legislative  authority  to  pass  it 
It  is  a  valid  ordinance,  and  its  execution  can- 
not be  enjoined  upon  the  authority  of  the 
case  cited. 

The  charter  of  said  railway  company  con- 
tains this  clause:  ''The  railroad  which  this 
corporation  proposes  to  build  will  commence 
at  or  near  Scotdale  in  Marion  county.  West 
Virginia,  and  run  thence  by  the  most  prac- 
ticable route  through  the  city  of  Fairmont 
and  to  points  at  or  near  Monongah  in  the 
county  of  Marion  and  state  of  West  Vir- 
ginia, and  will  run  to  such  other  points  in 
the  counties  of  Marion,  Monongalia  and  Har- 
rison in  the  state  of  West  Virginia  as  may 
be  deemed  practicable."  It  further  states 
that  the  corporation  Is  formed  "for  the  pur- 
pose of  constructing  and  operating  a  railroad 
in  the  state  of  West  Virginia."  It  nowhere 
states  that  it  is  to  be  a  street  railway,  and 
counsel  for  the  appellee  contend  that  under 
this  charter  the  company  is  not  authorized 
to  construct  and  operate  a  street  railway; 
citing  Joyce,  Electric  Law.  150;  Com.  v.  Erie 
&  N.  B.  R.  Co.,  27  Pa.  339.  67  Am.  Dec.  471; 
Borough  of  Stamford  v.  Stamford  Horse  R- 
Co.  (Conn.)  15  Ati.  749,  1  L.  R.  A.  375<  and 
Mazet  V.  City  of  Pittsburg.  137  Pa.  553.  20 
AtL  693.    The  last  case  concerns  a  pavins 
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contract  between  tbe  city  and  an  indiyldual, 
and  the  contest  is  between  tliem.  It  bean 
BO  sort  or  relation  to  the  question  raised. 
Borough  ot  Stamford  v.  Stamford  Horse  R. 
Oo.,  holds  that  the  town  may  restrain  the 
company  from  laying  its  trade  in  a  street 
not  designated  in  its  charter,  specifying  the 
streets  to  be  occupied;  the  sole  authority  of 
the  company  being  contained  in  the  charter, 
and  having  been  obtained  directly  from  the 
legislature.  The  Fairmont  Company  is  <^ 
erating  under  a  franchise  obtained  from  the 
city  council  under  powers  delegated  to  it  by 
the  legislature,  as  well  as  under  its  charter 
or  <»rtiflcate  of  incorporation.  This  is  a 
yery  important  distinction  between  the  two 
cases.  Another  is  that  in  the  case  cited  the 
proceeding  was  at  the  suit  of  the  town,  and 
not  of  an  individuaL  In  Com.  y.  Brie  &  N. 
EL  R.  Co.,  the  proceeding  was  on  the  part  of 
the  state,  under  a  statute  expressly  authoriz- 
ing it,  and  therefore  different  from  this  in 
two  essential  particulars.  The  citation  in 
Joyce  Is  found  not  to  touch  the  question  at 
all.  As  to  whether  a  street  railway  is  in- 
cluded in  the  term  ''railroad*'  must  be  de- 
termined in  each  case  from  the  intent  and 
purpose  of  the  statute.  23  Am.  &  Bug.  Enc. 
Law,  942.  "An  eminent  domain  statute  will 
include  electric  street  railroads  within  the 
words  'steam  and  horse  railroads,'  eyen 
thoQgh  electricity  was  unknown  when  the 
statute  was  passed."  Joyce,  Electric  Law, 
168.  It  is  not  necessary  to  the  decision  of 
this  case  that  the  statute  be  construed  in 
this  respect  Nor  Is  it  important  for  the 
purposes  of  this  suit  whether  the  charter  of 
the  company  authorizes  it  to  construct  and 
operate  a  street  railway.  The  company  is  a 
mere  agency  in  the  exercise  by  the  city  of 
Fairmont  of  the  power  conferred  upon  it  by 
the  legislature  to  legalize  the  construction 
of  the  railway  in  its  streets.  It  is  a  work 
of  internal  Improyement  and  of  great  pub- 
lic concern,  and  it  is  comparatively  unim- 
portant by  what  agency  or  instrumentality 
it  is  effected.  If  the  company,  in  construct- 
ing such  a  railway,  is  doing  an  act  not  au- 
thorized by  its  charter,  the  state,  by  a  direct 
proceeding  for  the  purpose,  may  restrain  it 
f rodi  so  doing,  and  probably  forfeit  its  char- 
ter, but  the  legality  of  the  act  cannot  be 
questioned  collaterally;  nor,  as  a  general 
rule,  can  the  act  be  enjoined  by  an  indiyid- 
uaL  "The  fact  that  a  corporation  is  about 
to  exceed  its  corporate  powers,  or  to  commit 
any  other  unlawful  act,  is  not,  alone,  a  suf- 
ficient ground  for  the  interference  of  chan- 
cery at  the  suit  of  a  person  who  is  not  a 
member  of  the  company.  This  rule  rests  up- 
on the  obvious  principle  that  no  person  can 
complain  of  a  wrong  without  showing  some 
special  injury  to  himself.  If  a  corporation 
exceeds  its  franchises,  or  commits  any  other 
breach  of  the  law,  this  is  an  injury  to  the 
public  generally;  and  it  is  well  settled  that 
for  an  injury  to  the  public  generally  the  in- 
dividuals composing  the  public  cannot  sue 


separately,  but  the  state  must  sue  on  behalf 
of  all."  Mor.  Priv.  Corp.  §  1041.  *'It  is  weU 
settled  that  a  court  of  chancery  has  jurisdic- 
tion to  grant  equitable  relief  against  a  cor^ 
poration  at  the  suit  of  an  individual,  when- 
ever a  sufficient  case  for  equitable  relief  is 
shown,  upon  tbe  ordinary  principles  of  equi- 
ty Jurisprudence;  and  the  fact  that  the  act 
of  the  corporation  against  which  relief  is 
sought  involves  an  unauthorized  exercise  of 
corporate  power,  or  other  breach  of  the  law, 
is  wholly  immaterial  under  these  circum- 
stances." Mor.  Priv.  Corp.  |  1042.  For 
whatever  damage  the  construction  and  op- 
eration of  the  railway  may  inflict  upon  the 
property  of  the  plaintiff,  if  any,  he  has  an 
adequate  remedy  at  law.  Section  0,  art  S, 
of  the  constitution  gives  him  compensation 
for  such  damages;  and  this  court,  in  con- 
struing s^d  section  In  Spencer  v.  Railroad 
Co.,  23  W.  Va.  406,  and  Arbenz  v.  Raihroad 
Co.,  33  W.  Va.  1,  10  S.  B.  14,  5  L.  R.  A.  871. 
holds  that  his  remedy  therefor  is  an  action 
at  law,  and,  further,  that  the  owner  of  a  lot 
adjoining  a  street  upon  which  a  railroad  com- 
pany proposes  to  locate  its  track  under  per- 
mission of  the  town  council  cannot  enjoin  the 
company  from  building  its  track  In  such  street 
iii  front  of  his  property  until  his  compensa- 
tion for  damages  is  ascertained  and  paid, 
whether  he  is  the  owner  of  the  fee  in  such 
street  or  not  Thus,  having  an  adequate 
remedy  at  law  for  such  damages  as  may  re- 
sult to  his  property  from  the  act  complained 
of,  the  plaintiff  is  precluded,  upon  the  ordi- 
nary principles  of  equity  Jurisprudence  re- 
ferred to  by  Morawetz,  from  coming  into  a 
court  of  equity  for  such  relief,  and  to  com- 
plain of  an  alleged  wrong  or  injury  to  the 
public  generally  committed  by  said  company. 
In  this  view  of  the  case,  it  is  a  matter  of  no 
consequence  to  him  whether  the  company  is 
acting  in  excess  of  the  powers  conferred  by 
its  charter,  for  it  would  be  estopped  from 
setting  up  as  a  defense  in  his  action  against 
it  for  the  damages  the  illegality  of  the  act 
in  question.  The  rule  mentioned  by  Mora- 
wetz is  well  illustrated  in  Beach,  Priv.  Corp. 
fi  397,  as  follows:  "Thus,  where  a  railway 
company  is  organized  under  a  valid  charter, 
and  is  shown  to  have  done  corporate  acts 
under  it,  this  is  sufficient  to  establish  a  pri- 
ma facie  right  to  take  property  by  eminent 
domain,  and  this  prima  facie  right  cannot  be 
successfully  assailed  in  a  mere  collateral 
proceeding.  Proof  that  the  petitioner  is  a 
cori>oration  de  facto  is  all  the  law  requires 
in  this  class  of  cases.  Evidence,  although 
it  may  be  sUght  of  corporate  acts  done  by 
petitioner,  is  accepted  as  sufficient  Thus, 
where  it  appears  that  an  engineer  has  been 
appointed,  the  line  of  the  road  has  been  lo- 
cated, and  other  steps  taken  towards  the 
building  of  the  road,  these  are  corporate  acts 
sufficient  to  show  that  the  petitioner  is  a  cor- 
poration de  facto." 

The  act  of  the  railway  company  sought  to 
be  enjoined  here  does  go  to  the  extreme  of 
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taking  private  property  for  public  use,  and 
no  stricter  rule  should  be  applied  in  this  case 
than  in  the  case  of  such  a  corporation  in  the 
exercise  of  the  powers  of  eminent  domain. 
The  construction  of  the  railway  track  In  the 
street  under  the  ordinance  is  not  a  taking  of 
the  plaintiff's  fee  in  the  street  In  Spencer 
y.  BaiLroad  06^  28  W.  Va.  406»  this  court 
held  that  "if  a  railroad  company,  with  the 
consent  of  the  town  council,  builds  its  road 
through  the  streets  of  a  town,  the  fee  of  the 
ground  on  which  the  street  Is  located  being  in 
the  adjoining  owners  of  lots,  the  railroad 
company  does  not  take  the  property  of  such 
lot  owners,  but  only  an  easement  from  such 
town,— a  simple  right  of  way  so  long  as  the 
council  has  an  easement  in  such  ground  to 
use  It  as  a  street."  This  is  approved  in  Ar- 
benz  y.  Railroad  Co.,  supra* 

That  this  work  of  internal  improvement 
may  be  built  and  operated,  it  is  not  neces- 
sary that  the  grantee  of  the  franclilse  should 
be  incorporated  at  all.  "Franchises  are  spe- 
cial privileges  conferred  by  government  up- 
on individuals,  and  which  do  not  belong  to 
the  citizens  of  the  country  generally,  of  com- 
mon right."  8  Am.  &  Eng.  Enc.  Law,  585. 
"A  franchise  may  be  defined  as  a  privilege 
or  authority  vested  in  certain  persons,  by 
grant  of  the  sovereign,  to  exercise  powers  or 
to  do  and  perform  acts  which  without  such 
giant  they  could  not  do  or  perform."  Lewis, 
Em.  Dom.  135.  **Whlle  no  rule  of  law  de- 
mands It,  they  are  usually  conferred  upon 
corporations,  for  obvious  reasons  of  good 
business  policy."  8  Am.  &  Eng.  Enc.  Law, 
586.  This  seems,  also,  to  dispose  of  the  ob- 
jection by  counsel  for  appellee  that  the  city 
council  had  no  authority  to  grant  the  fran- 
chise in  question  to  McMechen,  a  private  in- 
dividual. Upon  this  contention,  they  cite 
Joyce,  Electric  Law,  150,  151,  202,  and  2 
Dill.  Mun.  Corp.  pp.  859,  861.  The  sections 
cited  in  Joyce  do  not  mention  the  question, 
and  in  Dillon,  at  page  861,  the  case  of  Brown 
V.  Duplessis,  14  La.  Ann.  842,  is  adverted  to, 
holding  that  such  grant  may  be  made  to  pri- 
vate individuals. 

The  subjection  of  the  streets  to  the  use  of 
the  street-railway  company  is  simply  the  im- 
position thereon  of  an  additional  burden  or 
servitude  for  the  benefit  of  the  public,  al- 
though the  company,  the  bolder  of  the  fran- 
chise, is  privately  interested  in  the  enterprise 
in  a  manner  different  from  all  other  persons. 
While  it  operates  in  the  premises  for  private 
gain,  it  is  at  the  same  time  an  agency  or  in- 
strumentality in  the  hands  of  the  public  au- 
thorities for  the  accomplishment  of  public 
ends,  purposes,  and  benefits.  The  public  In- 
lerest  in  such  cases  is  dominant,  and  that  of 
the  company  and  all  other  private  persons  is 
subordinated  thereto  by  the  law,  but  the  con- 
stitution guaranties  compensation  for  private 
property  taken  and  damaged  thereby.  More- 
over, the  public  highways  are  not  held  for  any 
particular  or  exclusive  sort  of  use  by  the  pub- 
lic.   As  new  methods  of  use  and  occupation. 


consistent  with  the  old  methods,  result  from 
invention,  discovery,  and  progress,  they  must 
be  admitted.  The  tracks  of  street  railways 
being  laid  even  with  the  surface  of  the  street, 
80  they  may  be  passed  over  by  the  vehicles 
ordinarily  in  use  without  any  serious  incon- 
venience, nobody  is  thereby  excluded  from 
the  free  use  of  the  streets.  While  the  ordi- 
nary modes  of  use  may  be  somewhat  im- 
peded thereby,  this  consideration  must  yield 
to  the  advantages  resulting  from  the  promo- 
tion of  trade  and  intercourse,  the  uniting  of 
distant  portions  of  the  city,  the  establish- 
ment of  closer  relations  between  it  and  its 
suburbs,  commercially  and  socially,  and  the 
conduclvenesB  to  the  health  and  comfort  of 
the  citizens  by  enabling  them  to  live  beyond 
the  crowded  thoroughfares.  The  street  rail- 
way has  become  one  of  the  usual  and  well- 
recognized  modes  of  conveyance  in  all  the 
cities  and  larger  towns  of  the  country,  and 
as  thoroughly  a  quasi  public  Institution  as 
any  other  common  carrier.  The  city  council 
of  the  city  of  Fairmont,  clothed  by  the  legis- 
lature with  plenary  powers  over  the  subject, 
having  given  the  necessary  consent  to  the 
establishment  in  that  city  of  the  railway  in 
question,  its  construction  and  operation  are 
by  lawful  authority.  The  leglslatiue  having 
thus  authorized  the  work,  the  execution 
thereof  cannot  be  enjoined  by  an  individual 
upon  the  ground  that  it  is  a  public  nuisance 
and  specially  Injurious  to  his  property,  even 
in  a  case  in  which  he  might  do  so  had  such 
authority  not  been  given.  This  is  well  set- 
tled in  Spencer  v.  Railroad  Go.  and  Arbenz 
V.  Railroad  Co.,  supra,  and  in  Taylor  v.  Rail- 
road Co.,  33  W.  Va.  30,  10  S.  E.  29.  In  Spen- 
cer V.  Railroad  Co.  the  law  is  so  declared  in 
the  syllabus,  and  In  the  opinion  Judge  Green 
says,  after  citing  many  decisicms:  "It  is 
obvious,  therefore,  that  when  a  railroad  com- 
pany Is  authorized  by  the  legislature  by  an 
express  statute,  or  when  authorized  by  a 
town  council  by'  authority  of  a  legislatlye 
statute,  which  Is  the  same,  it  cannot,  either 
at  law  or  in  equity,  be  sued  or  enjoined,  if 
it  Is  proceeding  to  build  its  road  in  such 
street  carefully  and  skillfully,  and  in  a  man- 
ner least  injurious  to  others.  And,  if  the 
constitution  gives  the  owner  of  an  adjoining 
lot  no  redress,  the  injury  he  sustains  must 
be  regarded  as  damnum  absque  injuria." 
The  doctrine  Is  reiterated  in  Arbenz  y.  Bail- 
road  Co.  Point  2  of  the  syllabus  in  Taylor 
V.  Railroad  Co.,  supra,  is  as  follows:  ''Where 
a  person  or  corporation  Is  vested  with  au- 
thority by  the  legislature  to  do  an  act.  It 
will  be  protected  from  all  responsibility,  and 
liable  to  no  suit  at  law  or  in  equity,  provided 
what  it  is  authorized  to  do  is  done  carefully 
and  skillfully,  though  without  such  authority 
it  would  have  been  a  nuisance;  but,  if  done 
carelessly  and  un skillfully,  and  damages  re- 
sult from  such  carelessness  and  want  of  skilL 
it  will  be  responsible."  In  McEHdowney  y. 
Lowther  (decided  March  23,  1901)  38  S.  K. 
644,  this  court  held  that  a  person  owning 
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property  adjoining  a  street  can  restrain  a 
telephone  company  from  erecting  a  telepliono 
line  on  the  side  of  the  street  next  to  his 
property,  when  the  council  has  authorized 
the  erection  of  only  one  line  on  said  street,* 
and  the  company,  in  pursuance  of  the  ordi- 
nance^ has  already  put  its  one  line  up  on  the 
other  side  of  the  street;  the  plaintiff  show- 
ing that  the  erection  of  the  second  and  un- 
authorized line  will  be  injurious  to  him.  Had 
the  council  authorized  it,  the  second  line 
might  haye  been  put  up,  although  injurious 
to  the  property  holder.  Such  being  the  law, 
the  injunction  in  this  case  cannot  be  sus- 
tained upon  the  contention  that  the  construc- 
tion and  operation  of  the  railway  will  be  a 
public  nuisance. 

The  only  remaining  inquiry,  and  the  real 
question  presented  by  the  bill,  is,  can  the 
plaintiff,  whose  property  Is  not  to  be  taken 
or  destroyed,  and  thus  virtually  taken,  by 
the  railway  company  In  the  construction  and 
operation  of  its  road,  but  only  injured  and 
damaged,  enjohi  the  construction  of  the  rail- 
way until  his  damages  are  ascertained  and 
paid?  It  has  already  been  shown  herein  that 
in  building  its  road  the  railway  company 
does  not  take  the  plaintiff's  fee  in  the  street, 
and  the  bill  does  not  claim  that  his  adjoining 
property  will  be  destroyed,  or  practically  so, 
by  the  railway;  nor  does  this  appear  from 
the  facts  alleged.  Thus,  the  situation  is  the 
same  as  in  the  Spencer  and  Arbenz  Cases. 
In  the  former  of  these  two  cases  the  court 
held:  '^If  a  railroad  company,  without  tak- 
ing the  land,  damages  It  by  the  construction 
of  its  road,  the  owner  of  the  land  cannot,  as 
a  matter  of  right,  enjoin  said  company  so 
proceeding  with  the  construction  of  its  road 
till  such  damages  are  ascertained  and  paid; 
for  section  9  of  article  8  of  our  constitution, 
while  it  glTes  a  right  in  such  cases  to  re- 
cover of  a  railroad  company  such  damages 
in  an  action  at  law,  does  not  give  a  right  to 
such  injunction,  as  it  does  not  require  in  such 
case  that  the  damages  should  be  paid  or 
secured  in  advance  of  the  construction  of  the 
road."  This  doctrine  was  approved  and  re- 
iterated in  the  Arbenz  Case.  The  only  quali- 
fication of  the  rule  Is  that  announced  in  the 
case  of  Mason  v.  Bridge  Co.,  17  W.  Ya.  396, 
—that,  under  peculiar  circumstances,  as 
where  the  property  injured  is  entirely  de- 
stroyed in  value  as  effectually  as  If  it  had 
been  actually  taken  by  the  railroad  company 
in  constructing  its  road,  and  the  property  is 
thereby  virtually  taken,  the  owner  of  the 
property  may  enjoin  the  company  from  pro- 
ceeding with  the  building  of  ItB  road  until  his 
damages  are  ascertained  and  paid  or  sectured. 
But  this  case  does  not  fall  within  tt^is  excep- 
tion to  the  rule,  as  clearly  appears  from  the 
averments  eft  the  bill,  as  well  as  from  the 
facts  disclosed  by  the  evidence  in  the  case. 
For  the  reasons  aforesaid,  the  decree  of  the 
circuit  court  perpetuating  the  injunction 
must  be  reversed,  the  demurrers  to  the  bills 
sustained,  the  injunction  dissolved,  and  the 


bills  dismissed,  and  the  defendants  muSt  re- 
cover their  costs  in  the  court  below  as  well 
as  in  this  court 

(49  W.  Va.  520) 

PETHTEL  v.  McOULLOUaH  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

June  13,  1901.) 

RSS  JX7DICATA»DISMISSAI^-LACHBS— PLBAO- 

INQ. 

1.  An  order  dismissing  a  case  agreed  is  a  bar 
to  another  suit  on  the  same  cause  of  action. 

2.  A  suit  by  one  creditor  to  enforce  a  debt 
against  land  of  his  debtor  fraudulently  convey- 
ed. Another  creditor  files  a  petition  in  the 
cause  setting  up  another  distinct  debt  against 
the  debtor,  and  to  subject  the  same  land.  The 
second  ci'editor  is  not  a  party  to  the  first  suit, 
nor  are  his  rights  mentioned  therein.  An  or- 
der under  the  title  of  the  first  suit  dismissing 
the  case  agreed,  on  the  motion  of  the  plaintiff, 
does  not  dismiss  the  petition  of  the  other  credit- 
or, or  bar  its  further  prosecution. 

8.  Laches  In  prosecuting  a  suit  not  operating 
to  bar  it. 

4.  Petition:  When  dismissal  of  main  suit 
carries  with  it  a  petition. 

5.  Cross  bill:  When  dismissal  of  original  bill 
carries  with  it  a  cross  bill. 

6.  A  pleading  bearing  one  name  will  often 
be  treated  and  acted  upon  as  one  under  anoth- 
er name,  and  operate  to  perform  its  functions, 
in  the  courts  of  equity,  if  such  pleading  con- 
tains proper  matter  to  answer  such  purpose. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Pleasants  coun- 
ty;  J.  W.  Vandervort,  Special  Judge. 

Suit  by  Isaac  Pethtel  against  James  W. 
Williamson,  one  McGullough,  and  others. 
Decree  for  plaintiff,  and  defendants  Wil- 
liamson and  wife  appeal.    Afiarmed. 

Hall  &  Hall,  for  appellants.  John  F.  Bar- 
ron, for  appellee. 

BRANNON,  P.  Isaac  Pethtel  brought  a 
chancery  suit  In  the  circuit  court  of  Pleas- 
ants county  against  James  W.  Williamson 
and  others  to  enforce  a  Judgment  in  his  favor 
against  Williamson  against  land  which  Wil- 
liamson had  conveyed  to  Bro<^,  and  Brooks 
had  conveyed  to  Williamson's  wife,  and  to 
set  aside  as  fraudulent  the  cc»iveyances  of 
Williamson  to  Brooks  and  of  Brooks  to  Wil- 
liamson's wife.  C.  P.  Smith  appeared  and 
filed  a  petition  in  the  case,  setting  up  a  debt 
on  which  he  had  recovered  a  judgment 
against  Williamson,  and  seeking  to  set  aside 
the  same  conveyances  as  fraudulent,  and  to 
subject  the  same  land  to  Smith's  debt.  Tbe 
petition  was  allowed  to  be  filed,  and  Smith 
was  ordered  to  be  made  a  party  defendant 
in  the  cause.  Smith  was  not  a  party  to 
Petbtel's  cause;  nor  was  he,  or  his  debt  or 
rights,  mentioned  In  that  cause.  Afterwards 
this  order  was  made  in  the  cause:  "Isaac 
Pethtel  V.  J.  W.  Williamson  and  Others.  The 
matters  in  difference  in  the  above-styled  suit 
having  been  settled,  on  motion  of  the  plain-, 
tiff  this  cause  is  dismissed  agreed."  After- 
wards a  special  judge  was  elected  to  hear  the 
case;  Williamson  objecting  to  his  election, 
and  claiming  that  there  was  no  pending  case 
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for  any  farther  action.  No  other  party  ap- 
peared. Williamson  moved  to  dismiss  the 
canse,  bat  the  court  refused  to  dismiss.  He 
demurred  to  the  petition,  and  his  demiurer 
was  overruled.  He  made  no  further  ai^ear- 
ance.  The  court  made  an  order  dismissing 
the  case  as  to  Pethtel  on  the  ground  that 
his  rights  had  been  adjudicated  by  the  said 
orde*  of  dismissal,  but  refusing  to  dismiss 
the  petition  of  Smith  and  dlrecthag  the  case 
thereafter  to  proceed  in  Smith's  name  as 
plaintiff  upon  the  matters  set  up  In  his  peti- 
tion; and  after  notice  to  the  parties  that 
the  suit  would  go  on  upon  Smith's  petition, 
and  the  parties  not  appearing  thereafter,  up- 
on the  petition  taken  for  confessed  a  decree 
was  entered  for  Smith's  debt,  holding  said 
conveyance  void  as  to  It,  and  subjecting 
the  land  to  its  payment  Williamson  and 
wife  appeal.  A  question  might  be  made  as 
to  Mrs.  Williamson's  right  to  appeal,  but  we 
shall  decide  the  case  on  the  merits. 

What  is  the  effect  of  an  order  of  "dismiss- 
ed agreed'*?  It  is  a  bar  to  another  suit  upon 
the  same  cause,  on  the  principle  of  a  compro- 
mise decree  on  the  merits  in  equity,  or  a  re- 
traxit at  common  law,  either  of  which  is  a 
bar  to  another  suit  Hoover  v.  Mitchell,  25 
Grat  387,  holds  it  prima  facie  final,  at  least; 
but  Wohlford  v.  Compton,  70  Va.  333,  holds 
it  final  as  to  all  matters  which  were  actually, 
or  might  have  been,  litigated  in  the  suit 
In  Siron  v.  Ruleman's  Ex'r,  32  Grat  223,  it 
is  so  declared.  In  Jarboe  v.  Smith,  10  B. 
Mon.  257,  52  Am.  Dec  541,  It  is  held  a  bar 
''between  all  parties  on  the  original  cause  of 
action,  unless  there  is  an  express  stipulation 
that  another  suit  may  be  brought"  Such  Is 
the  great  weight  of  authority.  1  Freem. 
Jndgm.  ft  262;  1  Herm.  Estop.  296;  1  Van 
Fleet,  Former  Adj.  ft  33.  One  decision  of  the 
United  States  supreme  court  denies  this  posi- 
tion. Haldeman  v.  U.  S.,  91  U.  S.  584,  23  Ij. 
Ed.  433.  But  U.  S.  v.  Parker,  120  U.  S.  89, 
7  Sup.  Ct  454,  30  L.  Ed.  601,  holds  the  doc- 
trine stated.  So,  2  Black,  Judgm.  ft  706,  says 
that  it  is  settled  law.  The  point  is  not  de- 
cided in  Stockton  v.  Gopeland,  30  W.  Va. 
674»  5  S.  B.  148.  The  words  "dismissed 
agreed"  are  very  strong.  Though  the  order 
is  abbreviated,  so  far  as  It  goes  it  imports 
compromise  and  adjustment  and  a  decree 
ending  the  case  on  that  ground.  A  compro- 
mise decree  is  final.  Lockwood  v.  Holliday, 
16  W.  Va.  651;  U.  S.  v.  Parker,  supra.  A 
dismissal  agreed  Is  equivalent  to  a  retraxit 
at  common  law,  which  is  an  *'open,  volun- 
tary renunciation  of  his  claim  In  court  and 
by  this  he  forev^  loses  his  action."  3  Bl. 
Comm.  296.  In  the  words  of  the  court  in 
Hoover  v.  Mitchell,  cited,  this  short  expres- 
sion is  "a  declaration  of  record,  sanctioned 
by  the  judgment  of  the  court  that  the  cause 
of  action  has  been  adjusted  by  the  parties 
themselves  in  their  own  way,  and  that  the 
suit  is  dismissed  agreed."  But  in  this  case 
the  order  is  longer,  clearer,  and  expressly 
'^otifles  an  adjustment  by  the  parties. 


While  such  a  dismissal  bars  the  demand 
set  up  In  the  bill  of  Pethtel,  does  it  also  bar 
relief  to  Smith  aixm  the  judgment  set  up 
In  his  petition?  That  petition  sets  up  the 
'pendency  of  Pethtel's  suit  and  its  purposes, 
and  asks  that  Smith  be  made  a  party  thereto, 
and  that  relief  be  given  hhn  in  it;  and  by 
order  of  the  court  in  the  cause  the  petition 
was  allowed  to  be  filed  in  it  and  Smith  was 
made  a  party  defendant  to  the  cause,  and 
his  petition  was  sent  to  rules  to  issue  process 
on  It  and  mature  it  for  hearing,  which  was 
done.  Afterwards  this  dismissal  was  en- 
tered under  the  name  and  title  of  "Isaac 
Pethtel  V.  J.  W.  Williamson  and  Others."  It 
is  contended  that  this  dismissal  carried  the 
Smith  petition  out  of  court  as  well  as  Peth- 
tel's bill,  and,  further,  that  it  bars  not  only 
Pethtel's  cause  of  suit  but  also  that  of 
Smith.  It  neither  carried  the  petition  out  of 
court  nor  does  It  bar  Smith's  cause  of  suit 
As  to  wheth^  it  extinguished  Smith's  peti- 
tion, we  must  not  let  the  facts  that  it  was 
filed  In  Pethtel's  suit  and  that  Smith  be- 
came a  party  to  that  suit  carry  us  too  far. 
We  must  look  at  substance.  It  has  been  a 
practice  in  the  Virginias  to  use  petitions  for 
purposes  and  to  an  extent  which  will  not  be 
found  to  be  sanctioned  by  books  on  general 
equity  practice.  Viewed  as  petitions,  strict- 
ly, they  cannot  perform  the  oflSice  of  bills. 
Petitions  are  properly  used  only  to  get  or- 
ders in  the  case  on  grounds  presented  in 
and  arising  out  of  Its  pleadings,  not  to  bring 
in  new  causes  of  suit  16  Bna  PL  &  Prac. 
501.  I  doubt  whether  an  order  of  court 
making  a  stranger  a  party  to  a  bill,  not  nam- 
ing him  or  his  right  makes  him  a  party  to 
that  bill  or  In  the  cause.  I  think  It  does 
not  The  bill  must  be  amended  to  do  so. 
Shinn  V.  Board,  39  W.  Va.  497,  20  S.  B.  604. 
But  when,  as  in  this  case,  one  creditor  files  a 
bill  to  enforce  a  lien  on  land,  and  another 
lienor  comes  into  the  case  because  he  has  a 
lien  on  the  same  land,  and  does  so  by  a 
pleading  which  he  calls  a  "petition,"  we  need 
not  limit  that  pleading  technically  to  the 
function  of  a  petition,  but  treat  It  as  a  bill. 
This  practice  of  filing  petitions  was  once 
more  frequent  In  this  state  than  now,  un- 
d^  the  statute  providing  that  one  lienor  may 
sue  for  all,  and  that  whether  he  does  so 
or  not  others  may  c<Hne  in  and  enjoy  the 
benefit  of  the  suit  for  their  relief  by  present- 
ing their  claim  before  the  commissioner  tak- 
ing an  account  of  liens.  Bart  Oh.  Prac.  363. 
And  I  think  a  petition  could  be  presented  in 
the  suit  presenting  a  lien.  In  such  case  the 
petition  should  have  form  and  parties  as  a 
bill.  It  would  be  a  bill.  It  could  not  be  de- 
creed upon  unless  It  has  parties.  Bat  with- 
out that 'trouble  the  lien  may  be  presented 
before  a  commissioner;  for  where  the  bill 
is  filed  by  one  lienor  for  all,  or,  whether  so 
filed  or  not  there  is  a  reference  to  conv^ie 
liens,  section  7  of  chapter  139  of  the  Oode 
makes  the  proceeding  one  for  the  benefit  of 
all  lienors.    If  in  such  a  case  the  dismissal 
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of  the  main  buM  would  carry  with  it  the  peti- 
tion, Buch  result  would  not  follow  in  this 
case,  because  this  is  not  that  character  of 
suit,  but  a  suit  to  set  aside  a  fraudulent 
Gonrejance,  in  which  our  cases  hold  that 
other  lienors  need  not  and  ought  not  to  be 
parties.  Hogg,  ISq.  588,  fully  discusses  the 
subject.  Though  Smith's  pleading  is  called  a 
'^petition,"  it  is  essentially  an  original  bill, 
and  constitutes  a  separate  suit.  We  must 
judge  it  by  its  nature,  no  matter  what  its 
author  calls  it,  and  no  matter  that  it  is  filed 
in  another  suit.  We  must  give  it  legal  effect 
according  to  its  matter.  Riggs  t.  Arm- 
strong, 23  W.  Ya.  760;  Skaggs  ▼.  Mann,  40 
W.  Va.  200,  33  S.  B.  110;  Gleavenger  y.  Fel- 
ton,  46  W.  Va.  249,  83  8.  B.  117;  Martin  y. 
Smith,  25  W.  Va.  679,  583;  Llvey  y.  Win- 
ton,  30  W.  Va.  562,  4  S.  B.  451;  Sturm  y. 
Fleming,  22  W.  Va.  404.  In  these  cases  we 
find  petitions  treated  as  original  bills,  cross 
bills  treated  as  original  bills,  and  petitions 
as  bills  of  reyiew.  We  do  not  dispense  with 
good  pleading  and  formality,  and  regularity 
of  proceeding,  evincing  the  fine  lawyer.  By 
no  means  are  we  to  be  so  understood;  but 
when  a  court  is  called  upon  either  to  disre- 
gard a  pleading  as  inefficacious  for  relief,  or 
to  give  it  efficacy  for  relief,  then  we  must 
not  look  at  formality  or  mere  name,  but  at 
the  substance.  Does  the  pleading  have  the 
elements  or  matter  of  a  pleading,  for  which 
it  is  claimed  to  answer?  Now.  In  character 
this  petition  is  an  original  bill,  informal  as  to 
parties,  but  that  does  not  dismiss  it.  It  sets 
up  a  Judgment  in  favor  of  Smith  against  Wil- 
liamson, and  seeks  to  enforce  it  against  a 
tract  of  land,  and  to  remove  fraudulent  deeds 
out  of  the  way.  It  has  nothing  to  do  with 
the  prosecution  or  defense  of  PethteFs  suit; 
aids  nothing  in  its  prosecution  or  defense. 
The  one  might  fall;  the  other  succeed.  If 
Pethtel  had  failed  to  get  relief,  could  not 
Smith  get  it  on  his  petition?  It  contained 
all  necessary  all^ations.  It  had  not  one 
iota  in  common  with  Pethtel's  bill,  except 
that  the  two  separate  debts  bound  the  same 
land.  The  petition  possessing  all  the  ele- 
ments of  an  original  bill,  depending  in  no 
wise  upon  the  success  of  Pethtel's  bill,  we 
jannot  say  that  the  dismissal  of  Pethtel's 
bill  carried  down  the  Smith  petition.  Take 
the  case  of  a  cross  bill.  The  general  rule  is 
that  when  filed  purely  in  defense  of  the  orig- 
inal bill,  the  dismissal  of  the  original  dis- 
misses the  cross  bill;  but  when,  in  addition, 
the  cross  bill  contains  new  matter  on  which 
it  seeks  affirmative  relief,  such  dismissal 
does  not  dismiss  the  cross  bill,  because  as  to 
this  new  matter  it  has  the  elements  of  an 
original  bill,  and  the  cross  bill  still  stands 
for  action.  5  Enc.  PI.  &  Prac  662;  Oil-Land 
Ck>.  V.  Vinal,  14  W.  Va.  637,  698;  Ragland  v. 
Broadnax,  29  Grat.  401;  Story,  Bq.  PI.  (10th 
Bd.)  8  399,  note.  If  this  Is  so  as  to  a  cross 
Din,  more  so  as  to  this  petition,  because  a 
cross  bill  is  filed  in  a  pending  suit,  contain- 
ing matter  in  defense  of  it,  and  it  may  be 


I  also  new  matter  for  afSrmative  relief,  where- 
as, this  petiticm  has  no  matter  of  defense  of 
the  other  suit,  but  is  purely  an  independent 
proceeding  by  a  stranger  to  that  suit  for  in- 
dependent relief  on  its  own  new  facts. 
Pleadings  and  matters  purely  of  defense  go 
with  dismissal,  but  where  they  seek  relief 
on  an  Independent  cause  they  do  not  6  Bnc. 
PI.  &  Prac  984.  The  question  whether  that 
dismissal  is  a  bar  to  Smith,  as  res  Judicata, 
has  been  virtually  answered.  If  it  did  not 
dismiss  Smith's  petition,  because  it  was  an 
original  bill,  stating  a  separate  cause  of  ac- 
tion, it  is  difficult  to  say  that  it'  is  a  bar  to 
that  distinct,  different  cause  of  suit  stated 
by  Smith.  The  order  says  that,  '^e  matters 
in  difference  in  the  above-styled  suit  having 
been  settied,  on  motion  of  the  plaintiff  this 
cause  is  dismissed.'*  The  fact  that  it  was 
dismissed  on  Pethtel's  motion  indicates  that 
it  was  only  matters  in  controversy  between 
him  and  Williamsons  that  had  been  settied. 
And  it  says  matters  "in  the  above-styled 
suit";  that  is,  the  Pethtel  suit  Smith's  mat- 
ter was  not  in  Pethtel's  suit  If  no  other 
consideration  would  forbid  denial  of  relief  to 
Smith  because  of  this  dismissal,  the  general 
rule  that  It  is  of  the  essence  of  res  Judicata 
as  a  bar  that  it  shall  be  on  the  very  matter, 
and  that  this  must  be  certain,  and,  when 
doubtful  upon  which  of  several  Issues  the 
decree  went  it  is  no  bar,  would  Justify  re- 
lief to  Smith.  Blgelow,  Bstop.  61;  1  Bart 
Oh.  Prac.  401.  "If  upon  the  face  of  the  rec- 
ord anything  is  left  to  conjecture  as  to  what 
was  decided,  there  is  no  estoppel  in  it  when 
pleaded,  and  nothing  conclusive  in  it  when 
offered  in  evidence."  Bussell  v.  Place,  94  U. 
S.  606,  24  L.  Bd.  214.  That  matter  must 
have  been  necessarily  decided.  McOoy  v. 
McCoy,  29  W.  Va.  794,  2  S.  B.  809.  By  way 
of  application  of  these  authorities,  I  will 
say  that  we  must  hold  that  the  adjustment 
applied  to  Pethtel's  cause  and  his  suit  and 
we  cannot  declare  that  It  applied  to  Smith. 
Was  that  necessarily  included  in  the  order? 
Was  it  necessarily  passed  on?  Could  not 
that  order  apply  alone  to  Pethtel's  suit  in 
the  name  of  which  alone  it  was  entered? 

As  to  the  demurrer  to  the  petition:  All 
it  lacks  is  a  caption  naming  formal  parties, 
or  a  prayer  for  process  against  named  par- 
ties, one  or  the  other  of  which  it  should 
have,  under  good  pleading.  Martin  v.  Kes- 
ter.  46  W.  Va.  438,  33  S.  B.  238.  But  the 
petition  names  the  persons  interested,  and 
states  their  interest  in  the  matter  of  the  pe- 
tition, sets  up  the  case  fully,  and  prays  for 
relief.  All  parties  interested  in  It  were 
served  with  process  to  answeor  it 

As  to  laches  In  prosecuting  the  suit  for  sev- 
en years  and  three  months:  All  the  parties 
still  living  and  able  to  show  their  defense, 
under  the  cases  bearing  on  the  question 
when  a  suit  will  or  will  not  be  dismissed  for 
failure  to  prosecute  with  diligence  after  It 
is  brought  I  do  not  think  we  would  h*-  war- 
ranted In  dismissing  the  suit  for  this  fuuso 
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It  takes  longer  delay,  and  death  of  parties 
or  loss  of  evidence,  to  call  for  such  a  dis- 
missal. Crawford's  Ex'r  r.  Patterson,  11 
Grat.  374;  Hayes  y.  Goode,  7  Leigh,  452; 
Mayo  r.  Garrington,  19  Grat  74;  Raster  y. 
Holland,  27  W.  Va.  511;  Tapp's  Adm'r  y. 
Rankin,  9  Leigh,  478;  James  River  &  Ka- 
nawha Go.  V.  Littlejohn,  18  Grat  80.  We 
afiton  the  decree. 


(49  W.  Va.  468) 

CECIL  et  al.  v.  CLARK  et  aL 

HALL  et  al.  v.  SAME. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  13,  1901.) 

TBNANT    IN    COMMON— WASTE— ACCOUNTINO— 
TROVER— MEASURE  OF  DAMAGES. 

L  When  a  tenant  in  common  has  become  lia- 
ble for  damages  for  waste,  nnder  section  2,  c. 
92,  Code,  by  the  removal  of  coal  from  the  prem- 
ises, the  co-tenant  injured  may  waive  the  tort, 
and  require  an  accounting  for  money  had  and 
received,  when  the  coal  has  been  sold  by  such 
tenant 

2.  If  a  tenant  In  common  takes  possession 
of  the  premises  to  the  exclusion  of  his  co-ten- 
ant and  lease  the  same  to  third  parties  for  the 
purpose  of  the  mining  and  removal  of  the  coal 
therefrom,  at  a  specified  sum  per  ton,  as  royalty 
for  the  coal  so  removed,  the  co-tenant  so  ex- 
cluded may  require  an  accounting  to  him  for 
his  Just  proportion  of  such  royalty,  as  the 
proper  measure  of  damages  for  such  waste. 

3.  When  a  tenant  so  taking  possession  and 
leasing  the  premises  for  operating  the  coal  pur- 
chases front  lands  in  his  own  right,  and  not 
as  common  property,  which  are  absolutely  es- 
sential for  right  of  way  for  the  removal  of  the 
coal,  in  accounting  to  his  co-tenant  for  his  pro- 
portion of  the  royalty  when  the  tort  has  been 
waived  legal  interest  on  the  amount  of  money 
invested  in  the  purchase  of  such  front  lands  is 
a  Just  compensation  for  the  use  thereof. 

4.  The  measure  of  damages  In  trover  is-  the 
valoe  of  the  property  and  interest  thereon  from 
the  time  of  conversion. 

(Syllabus  by  the  Gourt.) 

Appeal  from  circuit  court  SnmmerB  coun- 
ty; J.  M.  McWhorter,  Judge. 

Actions  by  W.  P.  Gecll  and  others  and  J. 
R.  Hall  and  others,  respectively,  against  B. 
W.  Glark  and  others,  trustees  of  the  Flat 
Top  Coal-Land  Association.  Decrees  for  de^ 
fendants,  and  complainants  appeaL  Affirm- 
ed. 

J.  S.  Glark  and  A.  W.  Reynolds,  for  ap- 
pellants. Floumoy,  Price  &  Smith,  Mollo- 
han  &  McCllntlc,  B.  W.  Wilson,  and  John 
Osborne,  for  appellees. 

McWHORTER,  J.  As  will  appear  in  44 
W.  Va.  659,  30  S.  B.  216,  the  tract  of  land 
involved  in  these  cases,  described  as  con- 
taining 850  acres,  was  claimed  in  entirety 
by  the  trustees  of  the  Flat  Top  Coal-Land 
Association,  who  had  taken  possession  there- 
of, and  leased  it  to  the  Elkhorn  Coal  & 
Coke  Company  and  the  Shamokin  Coal  & 
Coke  Company,  denying  the  right  of  plain- 
tiffs to  any  part  or  interest  therein;  that 
it  was  there  held  that  the  defendants,  the 
"^    trustees,    were   tenants    in    common. 


entitled  to  and  holding  eleven-twentieths 
thereof,  with  the  plaintiffs,  who  were  enti- 
tled to  nine-twentieths;  and  the  causes  re- 
manded for  further  proceedings  to  be  had 
therein.  Such  proceedings  were  had  that 
on  the  27th  day  of  January,  1899,  a  decree 
was  rendered  distributing  the  royalties  to 
the  parties  according  to  their  ownership,  as 
decided  in  said  44  W.  Va.  659,  30  S.  E.  216, 
from  which  decree  defendants  also  appealed, 
and  on  the  24th  day  of  January,  1900,  by 
this  court  said  decree  was  affirmed.  35  S. 
E.  11.  On  the  27tb  of  September,  1900, 
Commissioner  Lively,  to  whom  the  cause 
had  been  referred,  filed  his  report  to  which 
report  the  following  exceptions  were  filed: 
By  the  plaintiffs:  ''Because  the  said  com- 
missioner failed  to  Include  in  his  statement 
of  royalties  received  by  the  trustees  of  the 
Flat  Top  Coal-Land  Association  the  sum  of 
$1,144.60  paid  to  them  October  25,  1895,  as 
shown  by  the  statement  filed  with  the  depo- 
sition of  G.  L.  Estabrook,  Jr.,  as  Exhibit  6. 
L.  B.  Jr.,  'B,'  page  76  of  the  printed  record 
on  the  last  appeal  In  these  causes,  and  fail- 
ed to  charge  said  trustees  with  any  part 
of  said  sum."  By  the  trustees,  the  defend- 
ants: "First.  Because  under  the  last  de- 
cision of  the  supreme  court  of  appeals  in 
this  case  the  mattera  and  figures  contained 
in  the  said  report  are  irrelevant  Second. 
Because  the  said  commissioner  has  charged 
the  defendants  with  large  sums,  being  the 
royalties  received  by  the  defendants  on  coal 
mined  from  the  land  in  controversy,  whereas 
the  said  defendants  are  not  properly  charge- 
able with  the  said  royalties,  or  liable  to  pay 
the  same,  or  any  part  thereof,  to  the  com- 
plainants. The  complainants  are  entitled  to 
damages  for  the  waste  committed  only,  the 
measure  of  which  is  the  value  of  the  coal 
in  place,  which,  under  the  circumstances 
of  this  case,  is  the  purchase  price  at  which 
the  coal  land  could  have  been  purchased. 
Third.  Because  the  said  commissioner,  in 
his  said  report,  has  charged  the  defendants 
with  a  large  amount  representing  interest 
on  royalties  by  them,  whereas  the  said  de- 
fendants are  not  properly  chargeable  with 
any  interest  thereon.  Fourth.  Because  the 
said  commissioner,  in  his  said  report  and 
in  his  calculations  therein  contained,  has 
charged  the  defendants  with  interest  upon 
interest  to  the  extent  of  $4,236.81.  Fifth. 
Because  the  said  commissioner,  in  his  said 
report  had  adopted  an  erroneous  basis  for 
the  calculations  of  the  value  to  the  com- 
plainants of  the  use  of  the  defendants'  front 
lands  in  connection  with  the  mining  oper- 
ations upon  the  property  In  controversy,  al- 
lowing to  the  defendants  only  the  interest 
upon  the  cost  price  of  the  said  front  lands. 
Sixth.  Because  the  said  commissioner,  In  his 
said  report,  statement  No.  1,  has  failed  to 
allow  the  defendants  credit  for  a  certain 
sum  of  $186.40,  together  with  the  interest 
thereon,  representing  the  royalties  upon  coa\ 
mined  from  lands  other  than  the  land   In 
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oontroverBy.  (See  supplemental  record,  page 
73.)  Seventh.  Because  the  said  commission- 
er. In  his  said  r^>ort,  statement  No.  2,  has 
failed  to  allow  the  defendants  credit  for  a 
certain  sum  amounting  to  $1,512.80,  together 
with  the  interest  thereon,  representing  roy- 
alty upon  coal  mined  from  lands  other  than 
the  land  In  controTersy.  (See  supplemental 
record,  page  70.)  Ninth.  Because  the  de^ 
f endants  the  trustees  of  the  Flat  Top  Coal- 
Laud  Association  are  entitled  to  be  sub- 
rogated to  all  the  rights  of  the  representa- 
tiyee  and  heirs  of  Manilius  Chapman  in  re- 
sj^ect  to  the  Judgment  of  said  Manilius  Chap- 
man against  A.  A.  Chapman,  set  up  in  the 
cause  of  Bartlett  &  Co.  v.  said  A.  A.  Chap- 
man, In  which  the  interest  of  said  A.  A 
Chapman  in  the  land  in  controversy  allowed 
said  defendants  credit  for  the  amount  of 
said  Judgment  against  any  fund  realized  in 
respect  to  the  A.  A.  Chapman  interest  in 
said  land.  Tenth.  Because  the  said  trus- 
tees are  entitled  to  be  subrogated  to  all  the 
rights  of  Manilius  Chapman  in  respect  to 
the  balance  of  $2,044.22,  with  interest  due 
thereon,  shown,  by  the  hotchpot  settlement 
of  the  estate  of  Henley  Chapman  before  Com- 
missioner Broderick,  filed  in  this  cause;  and 
said  Commissioner  Lively  should  have  allow- 
ed said  defendants  credit  for  said  sum,  with 
its  interest,  as  an  offset  In  this  case."  By 
the  heirs  of  A.  A.  Chapman,  deceased:  "The 
heirs  of  A.  A.  Chapman,  deceased,  viz.  Susan 
Chapman,  S.  J.  Chapman,  Fannie  Steele,  El- 
la C  Orr,  W.  C.  Orr,  and  A.  C.  Orr,  except  to 
so  much  of  the  report  of  Commissioner  Lively 
filed  in  this  cause  on  the  27th  day  of  Septem- 
ber, 1000,  as  only  charges  the  defendants  B. 
W.  Clark,  etc.,  trustees,  the  Shamokin  Ck>al 
&  Coke  Company,  and  the  Elkhom  Coal  & 
Coke  Company  with  waste  at  the  rate  of 
10  cents  per  ton  on  the  coal  mined,  and  to 
the  allowance  of  anything  for  frontage  char- 
ges: (1)  Because  the  true  rule  of  account- 
ing for  this  waste  is  the  value  of  the  coal 
at  the  pit  mouth;  (2)  because  a  wrongdoer 
Is  entitled  to  no  compensation  for  wrong- 
doing; (3)  because  the  commissioner  allows 
a  credit  to  the  defendants  above  named  for 
the  expenses  of  operating  the  mines  and 
mining  propertied  since  September,  ISOS.** 
By  W.  H.  H.  Allen:  "W.  H.  H.  Allen  ex- 
cepts to  the  report  of  Commissioner  W.  W. 
Lively,  filed  in  this  cause  on  the  20th  day 
of  August,  1900,  in  so  far  as  it  reports,  or 
may  be  construed  as  reporting,  that  the  heirs 
of  A.  A.  Chapman  are  entitled  to  any  part 
of  the  moneys  which  may  be  decreed  to  be 
paid  by  Tyler  &  Doran,  trustees,  or  Clark, 
trustee,  or  either  of  them  as  such  trustee,  on 
account  from  coal  taken  from  the  land  in 
the  bill  and  proceedings  mentioned  before 
his  purchase  of  the  interests  formerly  be- 
longing to  said  Chapman.  The  said  Allen 
objects  and  excepts  to  any  decree  at  this 
time  decreeing  any  part  of  said  fund  or  mon- 
ey to  said  heirs,  on  the  ground  that  the  own- 
ership of  said  moneys  is  now  In  litigation  be- 


tween him  and  said  heirs  in  this  cause,  and 
that  the  pleadings  in  respect  to  said  contro- 
versy are  not  now  matured,  and  in  such  con- 
dition that  the  court  can  decree  and  settle 
such  ownership  of  said  money  between  iiim 
and  such  heirs."  And  on  the  26th  day  of 
October,  1900,  when  the  defendant  trustees 
tendered  and  asked  to  file  their  amended 
answer  and  cross  bill,  to  the  filing  of  which 
plaintiffs  objected  in  writing,  which  objec- 
tions were  sustained,  and  the  filing  of  said 
answer  and  cross  bill  refused,  and  on  motion 
of  said  defendants  the  court  permitted  the 
same  to  be  filed  and  treated  as  an  affida- 
vit in  support  of  the  exceptions  of  said  trus- 
tees to  said  commissioner's  report,  and  it 
was  so  accordingly  filed,  and  it  being  sug- 
gested to  the  court  by  E.  W.  Clark,  trustee, 
that  Sidney  F.  Tyler,  one  of  the  trustees  of 
the  Flat  Top  Coal-Land  Association,  and 
one  of  the  defendants  herein,  had  resigned 
as  such  trustee^  and  had  no  further  interest 
in  the  causes,  and  that  Joseph  I.  Doran  had 
been  appointed  a  trustee  in  his  place,  and 
also  suggested  the  death  of  H.  M.  Bell,  a 
defendant,  and  one  of  such  trustees,  the 
causes  were  abated  as  to  said  Tyler,  Trus- 
tee Doran  was  admitted  as  a  defendant  in 
each  of  said  causes,  which  were  ordered  to 
proceed  against  said  Doran  and  E.  W.  Clark 
as  surviving  and  present  trustees  of  said 
Flat  Top  Coal-Land  Association,  and  the 
causes  were  on  that  day  heard  upon  the 
papers  formerly  read,  the  orders  and  man- 
dates of  the  supreme  court  of  appeals,  the 
report  of  Commissioner  Lively,  the  deposi- 
tions and  papers  filed  therewith,  the  excep- 
tions thereto,  the  said  amended  answer  and 
cross  bill  treated  as  an  afildavit  as  afore- 
said, and  upon  the  motion  of  the  trustees  to 
recommit  this  cause  to  a  commissioner  for 
the  purpose  of  taking  further  testimony  and 
ascertaining  the  amount  of  the  damages  to 
which  plaintiffs  were  entitled  on  account  of 
waste  committed  on  the  land  in  controversy 
prior  to  September  5,  1895,  and  on  motion 
of  said  trustee  to  give  them  further  time  to 
take  testimony  to  show  the  proper  measure 
of  damages,  which  motions  were  overruled, 
and  the  court  also  overruled  the  first,  sec- 
ond, third,  fifth,  eighth,  ninth,  and  tenth 
exceptions  of  said  trustees  to  the  said  re- 
port of  Commissioner  Lively,  and  sustained 
their  fourth,  sixth,  and  seventh  exceptions; 
overruled  all  the  exceptions  of  the  heirs  of 
A.  A.  Chapman,  deceased,  to  said  report, 
and  sustained  the  exceptions  of  plaintiffs, 
and  corrected  the  report  accordingly,  and 
confirmed  said  report  as  so  corrected  and 
amended,  except  as  to  that  part  thereof  re- 
lating to  the  special  statement  made  at  the 
instance  of  A.  A.  Chapman's  heirs,  based 
upon  a  charge  of  60  cents  per  ton  for  coal 
mined  from  said  land  which  was  not  ap- 
proved by  the  court;  ascertained  that  there 
was  due  at  date  of  the  decree,  on  account 
of  amounts  received  by  the  defendant  tms- 
tees  of  the  Flat  Top  Coal-Land  Association 
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for  coal  mined  from  the  land  in  controver- 
sy. Including  interest  to  that  date,  the  sum 
of  $81,629.41,  after  allowing  said  trustees 
credit  for  costs  of  management  and  use  of 
their  front  lands,  and  that  there  was  also 
due  on  account  of  this  ,  interest  on  the 
amounts  recovered  by  the  decree  of  Janu- 
ary 27,  1899,  and  on  account  of  $5,000  re- 
tained by  said  trustees  under  said  decree, 
the  further  sum  of  $5,523.54,  after  allowing 
said  trustees  credit  for  costs  of  manage- 
ment and  use  of  front  lands  since  Septem- 
ber 6,  1895;  directed  George  E.  Price,  spe- 
cial receiver,  to  collect  from  Trustees  Clark 
and  Doran  said  two  sums  of  $81,629.41 
and  $5,523.54,  with  interest  on  said  sums 
from  said  date  of  decree;  and  directed  said 
trustees  to  pay  said  two  sums  and  interest 
to  said  receiver,  and  directed  the  receiver 
to  pay  out  the  same  as  follows:  To  attorney 
for  Mary  B.  Painter,  two-ninths;  to  attor- 
ney for  Blvira  Pendleton's  heirs,  two-ninths; 
to  attorney  for  Araminta  French's  heirs, 
two-ninths;  and  to  attorney  for  Sarah  B. 
Torbett,  one-ninth.  The  court  overruled  the 
exceptions  and  objections  of  W.  H.  H.  Allen, 
and  ordered  the  special  receiver  to  pay  over 
the  one  half  of  the  fund  recovered  for  waste 
upon  the  interest  of  A.  A.  Chapman,  de- 
ceased, prior  to  November  15,  1894,  to  wit, 
the  sum  of  $8,381.14,  to  the  several  heirs 
as  indicated,  and  that  he  retain  the  other 
half  of  said  interest  in  his  hands  until  the 
further  orders  of  the  court,  to  await  the 
determination  of  the  questions  arising  upon 
the  petition  of  P.  W.  Strother,  which  he  filed 
on  that  day,  claiming  that  he  had,  as  attor- 
ney, a  contract  with  said  A.  A.  Chapman's 
heirs  for  one-half  the  recovery  in  their  fa- 
vor as  attorney's  fees,  and  praying  that  his 
lien  be  protected  therein;  said  sum,  as  well 
as  the  remainder  of  the  two-ninths  over  and 
above  the  sum  of  $16,762.27,  the  said  A.  A. 
Chapman's '  interest  for  waste  prior  to  No- 
vember 15,  1894,  to  be  loaned  by  the  receiv- 
er. The  receiver  was  ordered  to  collect 
from  the  bank  of  Bramwell  the  20  per  cent 
of  all  sums  which  may  have  been  deposited 
in  said  bank  to  credit  of  these  suits  since 
the  date  of  the  decree  of  January  27,  1899, 
and  directed  to  be  held  by  said  bank  to 
await  the  determination  of  the  questions 
adjudicated  by  this  decree,  and  to  pay  out 
the  seven-ninths  thereof  in  the  same  man- 
ner as  the  first  two  sums  mentioned,  and 
the  other  two-ninths  to  be  loaned  upon  good 
security,  until  the  further  order  of  the  court, 
or  to  be  held,  with  decree  for  costs  against 
the  defendants. 

From  this  decree  the  defendants  appealed, 
and  assigned  the  following  errors:  "(1)  The 
court  erred  in  overruling  the  defendants'  ex- 
ceptions to  the  said  commissioner's  report 
(2)  The  court  erred  in  refusing  to  permit  the 
said  cross  bill  to  be  filed.  (3>  The  court 
erred  In  refusing  to  refer  the  causes  to  a 
commissioner  for  the  purpose  of  taking  testi- 
mony and  ascertaining  the  true  measure  of 


the  damages  for  said  waste.  (4)  The  court 
erred  in  refusing  to  grant  the  defendants 
time  to  take  further  testimony  to  prove  ad- 
ditional facts  bearing  on  the  measmre  of  the 
said  damages.  (5)  The  court  erred  upon  the 
whole  case  by  said  decree  of  October  26, 1900, 
which  was  prematurely  rendered.  AU  pro- 
ceedings in  the  causes  previous  to  the  last 
aforesaid  decision  of  the  supreme  court,  and 
previous  to  said  decree,  had  been  taken  with 
reference  to  an  accounting  for  rents  and 
profits.  The  testimony  which  had  been  tak- 
en, in  so  far  as  it  had  any  bearing  ui>on  the 
question  of  compensation  to  the  plaintiffs, 
had  been  taken,  the  questions  propounded, 
and  the  answers  of  the  witnesses  consequent- 
ly given,  with  reference  to  an  accounting  for 
rents  and  profits;  much  being  omitted  which 
is  material  in  ascertaining  the  measure  of 
damages;  and  the  decision  of  the  causes  in 
that  state  of  the  record  was  a  practical  de- 
nial of  a  hearing  to  the  defendants  upon  the 
subject  of  the  measure  of  damages.  (6)  The 
coiul  erred  in  adopting  the  royalties  received 
by  defendants  as  the  proper  measure  of  the 
plaintifl^s'  damages.  Under  the  circumstan- 
ces of  this  case,  the  true  measure  of  said 
damages  was  the  value  of  the  coal  as  if  the 
plaintiffs  had  sold  the  coal  field  to  the  de- 
fendants. (7)  The  court  erred  in  refusing 
your  petitioners'  subrogation  to  the  rights 
of  the  representative  and  heirs  of  Manilius 
Chapman  in  respect  to  the  Judgment  of  said 
Manilius  Chapman  against  A.  A.  Chapman, 
set  up  in  the  cause  of  Bartlett  &  Company 
vs.  said  A.  A.  Chapman,  in  which  the  in- 
terest of  said  A.  A.  Chapman  in  the  land  in 
controversy  was  sold  to  one  W.  H.  H.  Allen 
This  Judgment  is  one  of  the  aforesaid  claims 
particularly  pleaded  and  set  up  by  your  peti- 
tioners' aforesaid  cross  bill,  in  which  also 
appears  that  part  of  the  tecord  of  said  cause 
of  Bartlett  &  Co.  vs.  A.  A.  Chapman  which 
was  filed  with  the  petition  of  W.  H.  H.  Allen 
in  these  causes  prior  to  the  entry  of  the  de- 
cree of  September  5,  1895,  from  which  said 
first  appeal  was  taken.  (8)  The  court  erred  in 
refusing  your  petitioners  subrogation  to  the 
rights  of  Manilius  Chapman  in  respect  to 
the  balance  of  $2,044.22,  with  interest  there- 
on, shown  by  the  hotchpot  settlement  of  the 
estate  of  Henley  Chapman  before  Commis- 
sioner Broderick,  filed  in  these  causes  previ- 
ous to  the  aforesaid  decree  of  September  5, 
1895.  This  is  also  one  of  the  aforesaid 
claims  which  is  particularly  pleaded  and  de- 
scribed in  the  aforesaid  cross  bill.  As  to  this 
and  the  next  preceding  assignment  of  error, 
see  printed  record  upon  the  first  appeal,  part 
1,  pages  214  and  102L  (9)  The  court  erred 
in  other  particulars  apparent  upon  the  face 
of  the  record,  all  of  which  are  relied  upon, 
and  will  be  more  specifically  assigned  at  the 
bar  of  the  court" 

In  making  his  report,  the  commissioner 
took  the  royalties  actually  received  by  the 
defendant  trustees  from  the  lessees  as  the 
correct  measure  of  damages*  and  the  best 
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eridence  thereof,  and  charged  the  defend- 
ants therewith,  crediting  them  with  a  Jnat 
and  proper  proportion  of  the  adminlstratlye 
expenses,  and  allowing  them  certain  amounts 
ascertalaed  for  the  use  of  front  lands  which 
they  had  purchased  for  the  pm^se  of  en- 
abling the  lessees  to  operate  the  leased  prem- 
Ises.  Defendants,  by  their  exceptions,  con- 
tend that  'the  complainants  are  entitled  to 
damages  for  the  waste  committed  only,  the 
measure  of  which  is  the  value  of  the  coal  in 
place,  whlch«  under  the  circumstances  of  this 
case.  Is  the  purchase  price  at  which  the  coal 
land  could  have  been  purchased.^'  By  the 
decree  of  September  6,  1895,  it  is  recited: 
**And  it  appearing  from  the  pleadings  and 
the  depositions  that  the  defendants  B.  W. 
dark,  S.  F.  Tyler,  and  H.  M.  Bell,  trustees, 
haye  collected  and  received  from  under  the 
leases  aforesaid  large  sums  of  money  as  roy- 
alties on  the  coal  mined  from  and  under  said 
land,  and  It  being  charged  In  their  bill  that 
said  trustees  have  also  taken  from  said  tract 
of  land  timber  and  other  material  of  great 
value  and  quantity,  and  converted  the  same 
to  their  use,  and  it  being  claimed  by  the 
■aid  B.  W.  Clark,  S.  F.  Tyler,  and  H.  M.  Bell, 
trustees,  that  they  have  put  upon  said  tract 
of  land  valuable  improvements  at  consider- 
able cost,  and  enhanced  the  value  of  said 
lands  thereby,  the  court  Is  of  opinion  that 
an  account  should  be  taken  of  said  rents  or 
royalties  so  received  by  plaintiffs  (defend- 
ants), and  for  the  timber  and  other  materials 
taken  by  them  as  aforesaid,  if  any  such  tim- 
ber was  so  taken,  as  well  as  of  the  improve- 
ments made  on  said  tract  of  land  by  the  said 
trustees,  if  any,  and  of  the  value  of  said 
improvements  to  the  said  tract  of  land,  and 
the  extent  of  Its  enhancement  In  value  by 
reason  of  such  Improvements,  and  the  value 
of  said  land  when  the  defendants  entered 
thereon,  together -with  all  taxes  paid  by  said 
defendants  on  said  land;"  and  the  causes 
were  referred  to  a  commissioner  to  ascertain 
and  report  such  facts.  And  by  said  decree 
it  was  further  provided:  "And  the  heirs  of 
Henley  Chapman  and  William  H.  H.  Allen, 
being  entitled  to  four-tenths,  Sarah  B.  Tor- 
bett  the  one-twentieth,  of  all  royalties  here- 
after accruing  and  payable  under  the  leases 
to  the  Blkhom  Coal  A  Coke  Company  and 
the  Shamokin  Coal  &  Coke  Company  under 
the  decision  herein,  it  is  further  adjudged, 
ordered,  and  decreed  that  the  said  Elkhom 
Coal  &  Coke  Company  and  the  said  Shamo- 
kin Cbal  &  Coke  Company  shall  each  pay  to 
the  Bank  of  Bramwell,  at  Bramwell,  West 
Virginia,  to  the  credit  of  these  causes,  four- 
tenths  and  one-twentieth  of  all  rents  or  royal- 
ties payable  under  the  said  leases,  and  each 
of  them,  for  coal,  timber,  and  for  the  ma- 
terial taken  from  said  tracts  of  land  from 
said  coal  company  from  this  day  until  the 
further  order  of  the  court,**— which  clearly 
fixes  the  basis  for  ascertaining  the  measure 
of  damages  by  the  said  commissioner.  On 
the  27th  of  January,  1899,  a  decree  was  en- 


tered by  the  circuit  court  requiring  the  Bank 
of  Bramwell  to  pay  over  to  G^rge  B.  Price, 
special  receiver,  appointed  in  these  causes, 
$5,335.67  of  rents  and  royalties  paid  into  said 
bank  under  said  former  decree  up  to  Novem- 
ber 19,  1898,  as  well  as  80  per  cent  of  any 
other  sum  or  sums  which  might  be  therein 
deposited  to  the  credit  of  these  causes  by 
said  coal  companies  under  said  decree  of 
September  6,  1895;  and  also  requiring  said 
trustees  to  pay  over  to  the  said  receiver  the 
sum  of  $18,267.41  of  the  $23,267.41  coUected 
by  said  trustees  under  the  suspending  bond, 
whereby  they  were  enabled  to  collect  such 
rents  and  royalties,  instead  of  the  same  be- 
ing deposited  in  said  bank;  the  residue  of 
said  sum,  to  wit,  $5,000,  being  left  hi  the 
hands  of  said  trustees;  and  20  per  cent,  jof 
all  which  might  thereafter  be  deposited  in 
said  bank  to  the  credit  of  these  causes,— to 
await  the  determination  of  the  questions  as 
to  whether  said  trustees  were  entitled  to  any 
sums  or  amounts  on  account  of  frontage 
charges  and  expenses  Incurred  by  them  In  the 
management  of  said  property,  and  the  ques- 
tion whether  said  trustees  should  be  re- 
quired to  pay  interest  on  the  amounts  so 
received  by  them,  which  questions  were  re- 
served for  future  decisions  and  action  by 
the  court;  and  said  receiver  was  ordered  to 
retain  and  loan  out  on  good  security,  subject 
to  the  future  order  of  the  court,  the  two- 
ninths  of  the  sums  received  by  him  under 
the  decree,  to  await  the  action  of  the  court 
upon  the  question  arising  upon  the  petition 
of  A.  A  Chapman's  heirs,  and  directing  the 
receiver  to  pay  the  residue  of  said  sums  so 
received  by  him  to  the  parties  entitled  to  the 
same  under  said  decree  of  September  5, 1895. 
The  moneys  received  for  rents  and  royalties 
prior  to  September  5,  1895,  could  not  be  dis- 
tributed by  the  decree  of  January  27,  1809, 
because  the  commissioner  had  not  then  re- 
ported, and  the  amounts  proper  to  be  allowed 
to  the  defendant  trustees  for  expenses,  char- 
ges for  front  lands,  etc.,  had  not  been  ascer- 
tained and  determined,  but  the  basis  was 
fixed  by  the  decree  upon  which  the  trustees 
should  be  held  to  account  for  the  waste  com- 
mitted by  them  to  be  the  amount  of  royalties 
actually  received  by  the  trustees  belonging  to 
the  plaintiffs;  and  why  should  a  different 
principle  apply  to  waste  committed  prior  to 
September,  1895,  to  that  committed  subse- 
quently? In  the  decision  of  January  24,  1900 
(35  S.  B.  15),  it  is  said:  ''As  to  the  disposition 
of  the  moneys  from  royalties  paid  prior  to 
September  5,  1895,  or  the  mode  of  partition 
of  the  land,  these  subjects,  not  b^ng  before 
us,  remain  for  the  action  of  the  circuit  court, 
and  we  express  no  opinion  thereon  further 
than  as  the  legal  principles  above  given  may 
apply  to  them." 

The  moneys  here  referred  to  belong  to  the 
parties,  as  between  the  plaintiffs  and  de- 
fendant trustees.  In  the  same  proportion  and 
in  the  same  way  as  the  moneys  distributed 
by  the  decree  of  January  27,  1899,  except 
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as  to  such  amounts  as  might  be  charged 
against  the  portion  belonging  to  the  plain- 
tiffs in  favor  of  the  defendants  to  be  as- 
certained by  the  commissioner  In  taking  the 
account  ordered  for  frontage  charges  and 
the  expenses  of  management,  although  it  is 
claimed  by  defendants  in  their  brief  that, 
"after  September  5»  1895,  mining  operations 
were  carried  on  with  full  knowledge  of  the 
co-tenancy,  and  of  the  rights  of  each  co- 
tenant  to  receive  his  share  of  the  royal- 
ties. The  situation  before  September  5, 
1895,  was  different,  and  the  true  measure 
of  the  damages  for  the  waste  committed 
presents  a  more  difficult  question."  This 
might  be  true  if  the  trustees  had  been  ac- 
tually conducting  the  mines  and  producing 
the  coal  themselves,  bearing  and  paying  all 
the  expenses  incident  thereto,  as  well  as  as- 
suming all  the  risks  of  the  trade.  It  might 
have  been  difficult  to  so  settle  with  them  as 
to  find  what  they  had  received  as  net  profits. 
But  these  difficulties  do  not  confront  us, 
for  the  reason  that  the  tenants  who  were  de- 
riving the  benefits  did  not  themselves  oper- 
ate the  mines,  or  take  any  of  the  risks  of  pay 
and  expenses,  but  simply  sold  the  coal,  and 
received  the  pay  therefor  at  a  stipulated 
price,  paid  to  them  in  cash,  quarterly  and 
promptly;  the  lessees  making  all  the  neces- 
sary expenditures  In  the  way  of  equip- 
ments for  successfully  operating  the  mines 
and  shipping  the  coal.  Judge  Brannon,  in 
this  case,  at  page  14,  85  S.  E.,  In  referring 
to  the  decree  of  September  6,  1895,  says: 
"It  does  not  actually  decree  the  money  at 
once  to  the  Ghapmans  and  Torbett,  but  it 
says,  by  way  of  recital,— if  you  can  call 
it  recital,— 'And  the  heirs  of  Henley  Chap- 
man and  William  H.  Allen  being  entitled  to 
four-tenths,  Sarah  B.  Torbett  to  one-twen- 
tieth, of  all  royalties  hereafter  accruing,' 
and  it  directed  the  lessees  to  pay  into  bank, 
etc.  •  •  •  The  decree  may  not  be  said 
to  establish  beyond  recall  the  right  of  the 
Ghapmans  and  Torbett  to  the  money,  but 
ft  can  be  said  that  It  repels  any  claim  that 
it  gave  to  the  trustees  that  money  irrevoca- 
bly." But  the  decree  of  January  27,  1899, 
which  the  judge  was  then  reviewing,  did 
decree  the  money  to  Ghapmans  and  Torbett, 
establishing  it  to  be  theirs  beyond  recall, 
and  this  decree  was  affirmed  on  app^*al. 

In  Williamson  v.  Jones,  43  W.  Va.  .'S62,  27 
S.  E.  411,  38  L.  R.  A.  694,  it  is  held  that 
petroleum  in  place  is  part  of  the  land 
(SyL,  point  4):  "It  is  waste  hi  a  tenant  in 
common  to  take  petroleum  oil  from  the  land, 
for  which  he  Is  liable  to  his  co-tenants  to 
the  extent  of  their  right  in  the  land."  Jones 
was  the  owner  in  fee  of  three-tenths  of  the 
land  under  purchase  at  a  judicial  sale, 
when  he  supposed  he  was  purchasing  the 
whole  title,  but  only  got  by  his  purchase 
three-tenths  in  fee,  and  but  a  life  estate  in 
the  remaining  seven-tenths,  the  remainder- 
men not  being  parties  to  the  suit  In  which 
he  purchased.     Under  his  purchase  Jones 


took  possession  of  the  whole,  excluding  the 
remainder-men  In  his  operations  for  oil  on 
the  lands.  He  was  entitled  to  the  occupan- 
cy and  control  of  the  whole  fo^  purposes  of 
residence^  cultivation,  or  other  ordinary  use 
not  injuring  the  inheritance,  to  the  exclusion 
of  everybody;  but  he  had  no  right  as  life 
tenant,  to  extract  the  oil  or  coal,  which  was 
a  part  of  the  land  itself,  no  oil  wells  being 
bored  thereon  when  he  purchased,  or  mines 
opened.  Neither  had  he  a  right,  as  the  own- 
er In  fee  of  the  three-tenths,  to  bore  for  oil, 
"any  more  than  a  stranger,  because  the  act, 
whether  done  by  a  co-tenant  or  stranger,  is 
a  wrong.  For  this  purpose  he  was  a  stran- 
ger, so  far  Qs  the  wrongful  character  of  the 
act  is  concerned."  "Therefore  we  term  his 
act  'waste,'  not  technically  trespass  as  done 
by  a  stranger.  Waste  is  an  injury  to  the 
freeholder  by  one  rightfully  in  possession. 
This  marks  the  distinction  between  waste 
and  trespass."  1  White  &  T.  Lead.  Gas.  Eq. 
1011.  But  the  nature  of  the  act  is  a  tort 
in  both  cases;  the  same  in  both.  Of  course, 
a  stranger  would  be  liable  for  trespass;  or,  If 
he  converts  the  oil  from  realty  to  personalty, 
the  injured  co-tenant  may  waive  the  tres- 
pass, and  go  for  the  value  of  the  oil,  or  for 
the  money  for  which  the  trespasser  sold 
it.  Judge  Brannon,  in  Williamson  v.  Jones. 
And  in  this  case  in  the  decision  of  January 
24,  1900  (Cecil  v.  Clark,  35  S.  B.  11),  after 
holding  that  section  14,  c.  100,  Code,  does 
not  apply  to  waste  by  joint  tenants  or  ten- 
ants in  common,  in  discussing  the  purposes 
of  the  said  section  and  section  2,  c.  92,  Code, 
under  which  latter  section  the  defendant 
trustees  are  liable  to  their  co-tenants  the 
plaintiffs,  the  same  judge  says:  "But,  when 
one  takes  coal,  his  co-tenant  has  title  to  the 
very  coal  after  Its  severance  from  the  land, 
and  the  taking  tenant  can  be  sued  in  tres- 
pass; or,  if  he  sells,  his  co-tenant  can  waive 
the  tort,  and  sue  for  the  money  had  and  re- 
ceived, because  the  one  has  received  money 
from  the  sale  of  property  belonging  to  the 
other.  •  •  •  His  act  was  a  wrong,  a 
waste,  in  violation  of  the  right  of  his  co-ten- 
ant; and  this  co-tenant  can  follow  up  the 
property,  and  base  his  demand  on  its  wrong- 
ful taking  and  conversion."  This  position 
held  in  t&ls  particular  case  is  utterly  incon- 
sistent with  the  contention  of  the  defendant 
trustees  "that  their  liability  to  plaintiffs  can 
be  discharged  by  paying  a  few  dollars  per 
acre  for  the  land  from  which  they  took  the 
coal.  It  has  been  held  that  the  coal  taken 
belonged  to  the  plaintiffs  after  its  severance, 
and  that  the  plaintiffs  could  waive  the  tort, 
and  sue  for  the  money  bad  and  received  for 
the  coal  sold.  The  defendants  have  received 
10  cents  per  ton  from  the  lessees  for  the 
coal,  and  the  plaintiffs  waived  the  tort,  and 
asked  the  court  to  require  their  share  of  the 
proceeds  to  be  paid  to  them.  The  decrees  en- 
tered in  these  causes  having  fully  settled 
and  established  the  principle  upon  which  the* 
measure  of  damages  to  be  recovered  by  the 
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plaintiffs  for  the  waste  committed  by  the 
defendant  trustees  was  ascertained,  I  deefm 
it  unnecessary  to  discuss  the  propositions 
and  authorities  so  ably  presented  by  coun- 
sel for  the  trustees  on  the  question  of  the 
measure  of  damages.  Under  the  circum- 
stances of  this  case  the  basis  fixed  is  cor- 
rect and  just;  the  plaintiffs  having  waived 
the  tort  and  sued  for  the  money  had  and 
received.  It  is  a  well-settled  rule  that  one 
Is  entitled  to  interest  on  money  from  the 
time  tt  should  be  paid  to  him.  In  White  v. 
Martin,  1  Port  (Ala.)  215,  26  Am.  Dec.  865, 
it  is  held*  "The  measure  of  damages  In  tro- 
ver is  the  value  of  the  property,  and  inter- 
est from  the  time  of  conversion."  Hepburn 
V.  Sewell*  9  Am.  Dec.  612;  Sanders  v.  Vance^ 
18  Am.  Dec.  167;  Baker  v.  Wheeler,  24 
Am.  Dec.  66. 

The  plaintiffs  A.  A.  Chapman's  heirs  filed 
four  cross  errors,  three  of  which  refer  to  the 
measure  of  damages  for  the  waste  adopted 
by  the  court,  and  one  claims  that  the  court 
erred  In  allowing  anything  to  the  defendants 
for  frontage  charges.  Of  course,  the  first 
mentioned  are  hereinbefore  disposed  of,  and 
none  of  them  seem  to  be  seriously  insisted 
upon.  The  frontage  charges  are  equitable 
and  Just  The  second  assignment  alleges 
that  the  court  erred  in  refusing  to  permit 
the  cross  bill  tend^ed  by  the  trustees  to  be 
filed.  To  the  filing  of  this  bill  the  plaintiffs 
filed  the  following  objections  in  writing: 
*'(1)  Because  all  the  alleged  matters  contain- 
ed In  the  first  ten  paragraphs  of  said  paper 
are  matters  which,  if  they  exist,  should  and 
could  have  been  proven  before  the  commis- 
sioner whilst  the  cause  was  pending  before 
him,  being  matters  which  bear  upon  the 
amount  to  be  recovered  against  said  trustees 
for  and  on  account  of  the  coal  mined  for  plain- 
tiffs' share  of  the  land  in  controversy.  (2) 
Because  the  matters  alleged  in  said  paper 
would  not  change  the  result  arrived  at  by 
the  commissioner  even  if  they  were  true,  the 
true  measure  of  recovery  being  the  same 
whether  the  said  trustees  are  held  to  account 
for  rents  and  royalties  or  to  pay  damages  for 
waste.  (8)  Because  the  matters  contained  in 
the  remaining  paragraphs  of  said  paper  pre- 
sent no  ground  for  relief  In  favor  of  said 
trustees  fbr  the  following  reasons:  (a)  The 
said  trustees  are  not  entitled  to  any  such 
right  of  subrogation  to  the  judgment  of  Man- 
ilius  Chapman  against  A.  A.  Chapman,  as  is 
claimed  in  said  paper;  (b)  the  said  trustees, 
even  if  they  are  creditors  of  A.  A.  Chap- 
man, deceased,  by  subrogation,  as  claimed, 
have  no  right  to  ask  that  the  sale  of  A.  A. 
Chapman's  interest  be  set  aside  upon  the 
alleged  grounds  set  forth  in  said  paper.  (4) 
Because  said  paper  comes  too  late,  and  the 
court  will  not  delay  the  cause  for  anything 
contained  in  it  (5)  Because  none  of  the  mat- 
ters alleged  in  said  pai>ers  constitute  any 
ground  for  relief  in  this  cause,  and  for  other 
reasons  apparent  on  the  face  of  said  paper." 
Am  stated  by  the  appellees  in  their  brief,  "All 


the  matters,  with  the  exception  of  the  attack 
made  upon  the  bona  fides  of  the  sale  to  W. 
H.  H.  Allen  of  A.  A.  Chapman's  one-tenth 
interest,  had  already  been  put  in  the  record 
of  these  cases,  and  upon  the  former  appeals 
had  been  strenuously  presented  one  way  and 
another,  but  unsuccessfully,  as  reasons  why 
the  plaintiff  should  not  have  the  relief  prayed 
for;  and  there  was  no  reason,  as  held  by 
the  circuit  court,  why  the  case  shou.M  be 
further  delayed  on  account  thereof.  Refer- 
ence to  the  briefs  of  the  defendants'  counsel 
upon  the  former  appeals  will  fully  show  this 
fact"  The  principal  questions  being  raised 
by  defendants  in  their  exceptions  to  the  com- 
missioner's report,  and  this  assignment  re- 
ceiving no  special  attention  in  the  brief  of 
appellants,  it  seems  to  have  been  abandoned 
as  a  distinct  proposition,  the  said  cross  bill 
being  treated  as  an  afiftdavit  in  support  of 
the  defendants'  exceptions  to  the  report  of 
commissioner.  The  third  and  fourth,  as  well 
as  the  fifth  and  sixth,  assignments  all  have 
reference,  directly  or  indirectly,  to  proof  on 
the  measure  of  damages,  and  the  principle 
upon  which  it  should  be  ascertained.  The 
defendants  complain  of  the  basis  upon  which 
deductions  were  made  in  their  favor  against 
the  royalties  due  the  plaintiffs  for  "front- 
age charges";  that  the  basis  adopted  for 
the  allowance  is  inadequate  and  unfair; 
"that  the  court  allowed  interest  upon  the 
cost  price  of  the  front  lands  as  a  fair  return 
for  their  use,  although  the  record  shows  that 
these  front  lands  were  absolutely  essential 
for  the  successful  mining  of  the  lands  in 
question."  They  claim  "there  is  no  reason 
or  stability  in  such  a  rule"  as  that  fixed  by 
the  commissioner  and  court,  and  say  there  is 
evidence  in  the  record  to  the  effect  that  a 
cent  and  one-half  a  ton  would  be  a  fair  price 
for  a  right  of  way  across  these  front-  lands 
to  take  the  coal  from  the  lands  in  contro- 
versy, and  that  this  testimony  was  disregard- 
ed by  the  circuit  court  when  it  adopted  the 
"uncertain  basis"  of  interest  on  the  cost 
price  of  the  front  lands.  The  evidence  re- 
ferred to  is  of  necessity  very  uncertain;  more 
a  guess,  than  otherwise,  as  to  what  should  be 
allowed.  Mr.  Clark,  the  vice  president  and 
treasurer  of  the  Flat  Top  Coal-Land  Associa- 
tion, estimating  the  value  to  the  Blkhom 
Coal  &  Coke  Company  of  the  operation  of 
this  part  of  the  improvements  of  this  com- 
pany, which  is  located  on  the  Carter  tract, 
says:  "I  suppose  a  fair  figure  would  be 
about  half  a  cent  a  ton  for  the  coal  mined. 
*  *  *  That  is  as  close  as  I  could  estimate 
it  It  Is  rather  difficult  to  put  a  valuation 
in  that  way."  In  the  case  of  the  other  two 
tracts  of  the  "Ward  and  Belcher  tract"  up- 
on which  all  the  improvements,  tipples, 
tracts,  coke  ovens,  houses,  stores  of  the 
Shamokln  Coal  &  Coke  Company  were  lo- 
cated, the  witness  estimated,  if  the  basis 
of  compensation  was  a  certain  percentage  of 
the  royalty,  at  between  one  and  two  cents 
per  ton  of  coal  shipped  over  and  through 
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such  Improvements,— certainly  not  less  than  | 
one,  and  that  It  might  be  as  high  as  two, 
cents  per  ton.  Witness  further  said:  "Of 
course,  it  la  a  matter  of  negotiation.  You 
have  got  to  pay  whatever  the  owner  of  the 
front  land  demands."  So,  after  all,  it  seems 
to  be  largely  a  question  of  conscience  with 
the  owner  of  lands  in  front  of  coal  lands  the 
use  of  which  is  absolutely  essential  to  give 
the  owner  of  the  coal  an  outlet  for  the  pro- 
duction of  his  mines  as  to  what  he  will  de* 
mand  for  such  use.  Such  front  lands  may  be 
of  absolutely  no  value  in  themselves  to  the 
owner,  barren  of  coal,  timber,  or  any  other 
thing  of  value,  and  wholly  unfit  for  cultiva- 
tion, and  yet,  because .  of  their  location  in 
front  of  valuable  coal  deposits,  which  cannot 
be^  removed  without  their  use,  they  become 
of  great  value  to  the  owner.  The  relation 
occupied  by  the  defendant  trustees  of  co- 
tenants  with  the  plaintiffs,  and  purchasing 
the  front  lands  as  a  part  of  their  prepara- 
tions for  wrongfully  removing  the  coal  from 
their  Joint  lands,  hardly  places  them  in  the 
position  that  a  third  party  would  occupy  as 
independent  owner  of  said  front  lands,  who 
would  have  a  right  to  dictate  the  terms  on 
which  the  same  could  be  used  by  the  owners 
of  the  coal  in  the  rear  lands  for  the  removal 
thereof.  These  front  lands  were  necessary 
to  enable  the  owners  of  these  coal  lands— the 
plaintiffs  and  defendants— to  operate  and  re- 
move the  coal;  and  the  defendants,  who  were 
claiming  all  the  doal,  purchased  the  land  for 
the  purpose  of  operating  the  mines  of  which 
they  were  the  owners  of  but  eleven-twen- 
tieths. The  lands  were  purchased  alone  for 
the  purpose  of  facilitating  the  removal  and 
shipping  of  the  coal,  and  should  be  treated  as 
a  part  of  the  expensef  in  providing  right  of 
way  and  conveniences  for  getting  out  the 
coal;  and  it  would  appear  that  legal  Interest 
on  the  sum  so  invested  would  be  a  fair 
compensation  to  be  paid  by  the  co-tenants 
who  were  attempted  to  be  excluded  by  those 
who  went  Into  possession  and  committed  the 
waste,  as  long  as  they  chose  to  hold  the  legal 
title  solely  in  themselves,  and  not  to  treat 
It  as  common  property  by  permitting  the 
plaintiffs  to  share  in  the  purchase  thereof  In 
equitable  proportions. 

The  seventh  and  eighth  assignments—that 
the  court  erred  in  refusing  defendants'  sub- 
rogation to  the  rights  of  the  representatives 
and  heirs  of  Manilius  Chapman  in  respect  to 
the  Judgment  of  Manilius  Chapman  against 
A.  A.  Chapman  set  up  in  the  cause  of  Bart- 
lett  ft  Company  against  said  A.  A.  Chap- 
man, in  which  the  interest  of  said  A.  A. 
Chapman  in  the  land  in  controversy  was  pur- 
chased by  W.  H.  H.  Allen,  and  in  referring 
defendants*  subrogation  to  the  rights  of  Ma- 
nilius Chapman  in  respect  to  the  balance  of 
$2,014.22  and  interest  thereon  by  the  hotch- 
pot settlement  of  the  estate  of  Henley  Chap- 
man before  Commissioner  Brodericlc.  Ma- 
nilius Chapman  filed  his  petition  in  the  cred- 
itors* suit  of  George  Bartlett  &  Co.  against 


A.  A.  Chapman,  pending  In  the  district  court 
of  the  United  States  for  the  district  of  Wedt 
Virginia,  setting  up  his  Judgment  against  A. 
A.  Chapman  as  a  lien  upon  the  Interest  of 
said  A.  A.  Chapman  in  the  lands  in  contro- 
versy here,  being  the  one  undivided  one- 
tenth.  On  the  31st  of  May,  1880,  a  decree 
was  entered  for  the  sale  thereof  to  satisfy 
the  said  Judgment  of  Manilius.  On  the  16th 
of  November,  18M,  It  was  duly  s<Hd  for  the 
sum  of  $2,800,  W.  EL  H.  Allen  being  the  pur- 
chaser. On  the  4th  of  December,  1894^  the 
same  was,  by  decree  of  said  court,  confirm- 
ed, and  a  deed  directed  to  be  made  to  the 
purchaser  retaining  vendor's  lien  to  secure 
the  payment  of  the  residue  of  the  purchase 
money,  being  $1,400,  the  one-half  thereof; 
the  cash  payment  having  been,  under  direc- 
tion of  said  court,  after  payment  of  the  costs 
of  the  petitions  and  of  sale,  applied  to  the 
said  Judgment  of  Manilius  by  payment  to 
his  administrator.  Allen  afterwards  paid 
the  deferred  payment  of  $1,400  and  interest, 
and  received  his  deed  for  the  Interest  so  pur- 
chased, and  the  residue  of  the  purchase 
money  applied  on  the  Judgment  of  Manilius 
Chapman  by  payment  to  his  administrator 
after  payment  of  a  small  balance  on  a  prior 
Judgment  against  said  A.  A.  Chapmatu  So 
that  the  interest  of  A.  A.  Chapman  in  this 
land  was  sold,  and  the  proceeds,  as  far  as 
proper,  applied  to  the  payment  of  the  Judg- 
ment set  up  against  it  by  Manilius  Chapman. 
David  B.  Johnston,  to  whom  Manilius  had 
conveyed  by  special  warranty  his  interest  in 
this  tract  of  land,  claiming  it  to  be  the  one 
undivided  half  of  said  tract,  in  his  answer 
filed  in  the  cause  claimed  subrogatioo  to  the 
rights  of  Manilius  Chapman  as  new  matter 
and  asking  affirmative  relief,  which  he  fail- 
ed to  receive.  This  defense,  being  overruled 
in  former  decree,  which  had  been  affirmed  on 
appeal,  concludes  not  only  Johnston,  but  the 
defendant  trustees,  who  are  in  privity  with 
him,  not  only  as  to  every  matter  which  was 
offered  and  received  to  sustain  or  defeat  the 
claim,  but  also  any  other  admissible  matter 
which  might  have  been  used  for  that  pur- 
pose. And  the  adjudication  is  a  bar  or  estop- 
pel against  the  same  as  a  defense.  Wand- 
ling  V.  Straw,  25  W.  Va.  692  (SyL,  point  4); 
Poole  V.  Dilworth,  26  W.  Va.  588;  Camden 
V.  Weminger,  7  W.  Va.  528;  McCoy  v.  Mc- 
Coy, 29  W.  Va.  794,  2  S.  B.  800;  Seabrlght  v. 
Seabright.  88  W.  Va.  152, 10  S.  B.  265;  Burn- 
er V.  Hevener,  84  W.  Va.  774, 12  S.  B.  Sai,  26 
Am.  St  Rep.  948.  In  Sayre  v.  Harpold,  33 
W.  Va,  553.  11  S.  B.  16  (Syl.,  point  1):  "An 
adjudication  by  a  court  having  Jurisdiction 
of  the  subject-matter  and  the  parties  is  final 
and  conclusive,  not  only  as  to  the  matters  ac- 
tually determined,  but  as  to  every  other  mat- 
ter which  the  parties  might  have  Utlgated 
as  incident  thereto,  and  coming  within  the 
legitimate  purview  of  the  subject-matter  of 
the  action.  It  is  not  essential  that  the  mat- 
ter should  have  been  formerly  put  In  issue 
in  a  former  suit,  but  it  is  sufficient  that  the 
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statas  of  the  salt  was  such  that  the  parties 
might  have  had  the  matter  disposed  of  on  Its 
meritFi.  An  erroneous  ruling  of  the  court 
will  not  prevent  the  matter  from  being  res 
judicata."  In  the  case  at  bar  the  defendant 
trustees  had  filed  their  very  elaborate  answer 
to  the  bill*  and  also  an  answ»  to  the  sup- 
plemental bill,  but  set  up  no  such  defense  as 
is  now  sought  to  be  made  after  their  vendor, 
David  B.  Johnston,  has  failed  in  the  same 
defense;  and  thej  have  no  better  claim  than 
he  under  whom  they  claim.  The  Judgment 
of  Manilius  Chapman  was  a  general  lien  up- 
on all  the  real  estate  of  A.  A.  Chapman,  and 
was  not  a  special  lien  on  the  tract  or  inter- 
est of  A.  A.  Chapman  here  in  controversy, 
and  a  proceeding  was  had  to  enforce  that 
Judgment  against  this  land.  No  steps  were 
taken  to  sequester  the  rents  and  profits,  and 
apply  the  same  to  the  said  Judgment  or  the 
debts  of  said  A.  A.  Chapman,  and  any  part 
of  the  realty-H9uch  as  the  coal  or  timber— 
which  was  severed  from  the  land  immediate- 
ly on  being  severed  became  the  property  of 
the  heirs,  in  whom  the  title  to  the  realty  was 
vested.  In  Williamson  v.  Jones,  43  W.  Va., 
at  page  569,  page  414,  27  S.  B.,  and  page 
680,  88  L.  B.  A.,  it  is  said:  "Of  course, 
when  that  which  is  a  part  of  the  realty  is 
unlawfully  severed.  It  belongs  to  him  who 
has  the  first  vested  estate  of  inheritance  at 
the  date  of  severance,  as  he  owns  it  Uni- 
versity V.  Tucker,  31  W.  Va.  621,  8  S.  B.  410; 
Feame,  Bem.  341;  Whitfield  y.  Be  wit,  2  P. 
Wms.  240;  1  Lomaz,  Dig.  56.  The  owner 
of  the  severed  chattel  can  alone  seize  it,  or 
bring  trover  for  its  conversion  as  it  came 
from  the  inheritance,  or  claim  the  thing  it- 
self by  replevin  or  detinue,  or  bring  tres- 
pass de  bonis  asportatls  for  damage  for  the 
taking  of  it,  or  assumpsit  for  money  had  and 
received  from  It.  Nor  does  it  matter  wheth- 
er the  timber  is  cut  by  a  stranger  or  by  the 
tenant  (for  life)  himself,  since  the  tenant 
cannot  convey  any  interest  in  it  when  sever- 
ed. 1  Washb.  Beal  Prop.  119;  1  Lomax,  Dig. 
59;  Freem.  Ch.  fi§  297-302.  For  the  same 
reason  the  co-tenant  doing  waste  neither 
owns  nor  can  sell  what  is  not  his."  "If  at 
the  time  of  the  improper  working  there  is 
any  person  in  being  entitled,  defeaslbly  or 
Indefeasibly,  to  an  estate  of  inheritance,  the 
property  in  the  severed  chattels,  or  the 
amount  to  be  accounted  for,  will  belong  ab- 
solutely and  immediately  to  such  person,  or, 
if  more  than  one,  to  the  first  of  such  per- 
sons." McSwinney,  Mines,  p.  99,  c  8,  §  2b; 
1  Lomax,  Dig.  56,  57;  Pigot  v.  Bullock,  1 
Ves.  Jr.  479;  Birch-Wolf  v.  Birch,  L.  B.  9 
Eq.  683;  Hogg,  PI.  &  Forms  (2d  Ed.)  ft  33. 
Manilius  Chapman  conveyed  to  Johnston  with 
covenants  of  special  warranty,  by  which 
Johnston  took  only  such  interest  or  estate  as 
was  vested  in  Manilius  Chapman  at  the  time 
of  conveyance,  and  an  ouster  by  any  other 
title  would  not  give  Johnston  a  cause  of 
action  against  Chapman  on  his  warranty. 
Only  an  eviction  by  some  one  claiming  un- 
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der  said  Chapman  would  constitute  a  breach 
of  his  covenant,  and  It  is  not  pretended  that 
this  has  occurred.  Western  Mining  &  Man- 
ufacturing Co.  V.  Peytona  Cannel  Coal  Co.,  8 
W.  Ya.  406.  Appellants  contend  that  this 
is  a  partition  suit,  and  that,  "if  we  modify 
our  supposed  case,  and  insert  the  heirs  of 
A.  A.  Chapman  as  plaintilTs  instead  of  A.  A. 
Chapman  (still  considering,  however,  that 
Manilius  is  alive,  and  the  defendant),  the 
right  of  Manilius  to  deduct  the  amount  of 
his  judgment  is  not  affected.  The  heirs  suc- 
ceeded to  the  land  of  their  father,  A  A 
Chapman,  but  took  it  subject  to  the  lien  of 
the  judgment,  and  in  this  partition  suit  they 
are  under  the  same  liability  to  pay  and  satis- 
fy this  judgment  as  their  father  would  have 
been."  How  far  the  damages  for  waste  se- 
cured by  the  heirs  of  A.  A.  Chapman  would 
be  liable  to  Manilius  Chapman  on  account 
of  this  judgment  is  a  question  not  before  the 
court,  and  is  immaterial.  As  between  Ma- 
nilius and  the  defendant  trustees,  they  have 
all  the  right,  title,  and  interest  of  Manilius 
Chapman  in  the  tract  of  land  which  came  to 
them  through  E.  W.  Clark  /ind  wife.  They 
must  look  to  their  vendor.  If  they  have  not 
all  they  bought,  they  cannot  complain  of  the 
misrepresentations  of  Manilius  Chapman  to 
his  vendee,  David  B.  Johnston.  *rrhe  ven- 
dee of  land  canuot  claim  in  a  foreclosure  suit 
a  deduction  from  the  mortgage  money  on  the 
ground  that  his  vendor,  who  was  not  the 
mortgagor,  misstated  the  number  of  acres 
of  the  land  conveyed,  and  that  the  vendor  of 
such  vendor,  who  was  the  mortgagee  and 
complainant,  when  he  sold  such  lands,  made 
a  similar  misstatement."  Davis  v.  Clark,  33 
N.  J.  Bq.  579;  Shambless  v.  Miller,  15  La. 
Ann.  713;  Powell  v.  Hayes,  31  La.  Ann.  789. 
Counsel  for  W.  H.  H.  Allen,  purchaser  of  the 
one-fourth  interest  of  A.  A.  Chapman's  heirs, 
intimate,  but  do  not  insist,  that  he  is  entitled 
to  the  damages  for  waste  done  upon  said  in- 
terest prior  to  the  date  of  his  purchase  of 
said  interest  When  he  purchased,  he  took 
the  land  as  it  Was.  That  part  of  it  which 
had  been  severed  prior  to  the  date  of  sale 
became  personalty  the  moment  it  was  sev- 
ered, and  was  the  property  of  the  heirs  of 
A.  A  Chapman.  I  see  no  error  in  the  de- 
cree, and  it  is  affirmed. 
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(4»  W.  Va.  494) 
BHOADES  V.  CHESAPEAKE  &  O.  BY.  00. 

(Supreme  Court  of  Appeals  of  West  Virginia, 

June  13,  1901.) 

INJURY    TO     BMPLOYA— DAMAQBS— RELBASB- 
CONSTRUCTION— FUTURE    EMPLOYMENT- 
DISCHARGE— EVIDBNCE— DAMAGES. 
1.  If  a  person  havinz  received  permanent  in- 
jury in  the  service  of  his  employer,  and  claim- 
ing the  injury  was  cansed  by  the  negligence  of 
the  latter,  in  consideration  of-  an  agreement  on 
the  part  of  the  employer  to  give  him  work  so 
long  as  he  gives  satisfaction  to  the  foreman  or 
superintendent  under  whom  he  worlds  releases 
his  claim  for  damages  for  said  injury,  and  is 
then  given  employment  in   pursuance  of  the 
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ftgreement  at  wages  agreed  apon  between  them* 
there  is  no  lack  of  certaintj  or  motoalitj  in 
tlie  agreement,  for  all  its  terms  are  settled* 
and  by  releasing  his  claim  for  damages  the 
employ^  has  paid  in  advance  for  the  option  to 
do  snch  work  for  his  employer  as  he  is  able  to 
do,  and  he  cannot  be  discharged  without  cause. 

2.  If,  in  such  case,  the  servant  be  discharged 
without  cause,  he  ma^  treat  the  contract  as 
absolutely  broken  by  the  master,  and  in  an  ac- 
tion thereon  recover  the  full  value  of  the  con- 
tract to  him  at  the  time  of  the  breach,  includ- 
ing all  that  he  would  have  received  in  the  fu- 
ture as  well  as  in  the  past  if  the  contract  had 
been  kept,  less  any  sum  he  might  have  earned 
already,  or  might  thereafter  earn  in  other  serv- 
ice, as  well  as  the  amount  of  any  loss  the  de- 
fendant sustained  by  the  loss  of  his  services 
without  the  master's  fault. 

3.  In  the  trial  of  such  case  the  burden  is  up- 
on the  defendant  to  show  that  tiie  discharge 
was  for  good  cause,  and  a  verdict  for  the  plain- 
tiff should  not  be  set  aside  unless  it  Is  clearly 
wrong. 

4.  If  two  writings  of  different  dates,  made 
between  the  same  parties,  and  relating  to  the 
same  subject-matter,  are  not  different  from 
each  other  in  legal  effect,  though  different  in 
terms,  and  the  later  in  date  is,  among  other 
things,  a  receipt  for  a  sum  of  money,  mention- 
ed in  the  other  and  to 'be  paid,  and  therefore  a 
voucher,  passed  between  the  parties  in  perform- 
ance of  the  first  agreement,  such  first  agree- 
ment is  not  discharged  by  the  execution  of 
the  latter,  and  resort  may  be  had  to  both  in- 
struments in  asceitainlng  the  rights  and  liabil- 
ities of  the  parties. 

5.  An  instruction  stating  the  law  applicable 
to  one  ti^eory  of  the  case,  and  substantially  cov- 
ering an  the  facts  upon  which  the  correctness 
of  such  theory  depends,  is  proper  If  there  is 
any  evidence  in  the  <?ase  tending  to  prove  such 
facts,  although  it  ignores  other  facts  put  in  is- 
sue as  part  of  another  and  different  theory, 
which,  if  true,  leads  to  a  different  conclusion 
and  result.  If  another  Instruction  has  been  giv- 
en in  the  case  covering  such  conflicting  theory. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Kanawha  coun- 
ty; F.  A.  Guthrie,  Judge. 

Action  by  O.  W.  Rhoades  against  the  Chesa- 
peake &  Ohio  Kailway  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Simnig  &  Enslow,  for  plaintiff  in  enor. .  B. 
W.  Wilson,  for  defendant  in  error. 

POFFENBARGBR,  J.  On  or  abont  Novem- 
ber 7, 1896,  G.W.  Rhoades,  then  employed  as  a 
section  hand  by  the  Chesapeake  &  Ohio  Rail- 
way Company,  received  an  injury,  while  as- 
sisting in  replacing  on  the  track  a  derailed 
freight  car  on  the  Cabin  Creek  Branch  of  said 
railroad,  which  necessitated  the  amputation 
of  one  of  his  legs  on  the  27th  day  of  Decem- 
ber following.  Soon  after  he  was  discharged 
from  the  hospital,  negotiations  for  a  settle- 
ment with  him  were  commenced  by  the  claim 
agent  of  the  railway  company,  which  result- 
ed in  the  preparation  by  said  agent,  and  sign- 
ing by  Rhoades,  of  the  following  instrument: 
"Coalburg,  W.  Va.,  April  27th.  1807.  I  hereby 
agree  to  accept  $600.00  in  full  settlement,  sat- 
isfaction, and  discharge  of  all  claims  arising 
from  or  growing  out  of  personal  Injuries  re- 
ceived by  me  on  or  about  Xov.  7th,  1896, 
while  working  as  a  laborer  at  wreck  at  Dry 


Branch  on  Cabin  Creek  In  the  service  of  C 
&  O.  By.,  said  amount  to  be  paid  without  de» 
laj  by  voucher  through  agent  at  Charleston, 
W.  Va.  In  addition  I  am  to  be  given  a  Job 
as  watchman  or  in  other  service  which  I  can 
perform.  It  being  understood  that  I  stand 
in  same  relation  to  the  company  as  any  other 
employ^,  injured  or  not  injured,  and  will  be 
removed  only  for  cause,  and  will  have  a 
steady  Job  so  long  as  I  give  satisfaction  to 
the  foreman  or  snpt.  under  whom  I  work. 
[Signed]  O.  W.  Bhoades."  It  was  left  in 
the  possession  of  Bhoades,  and  the  agent  said 
he  would  talk  with  the  superintendent  upon 
his  return  to  Huntington,  and,  if  he  agreed 
to  the  terms  of  the  proposed  settlement,  a 
voucher  would  be  sent  to  Charlestcm,  and 
the  amount  paid.  He  found  the  adjustment 
satisfactory  to  the  superintendent,  who  di- 
rected him  to  prepare  a  voucher  for  the 
amount  Not  having  a  copy  of  the  writing 
upon  which  he  and  Rhoades  had  agreed,  and 
wishing  to  embody  its  terms  in  the  voucher, 
the  agent  relied  upon  his  memory  In  the 
preparation  of  the  vouchw,  which  he  claims 
Rhoades  signed  May  1,  1807,  and  which  Is  as 
follows: 

''Chesapeake  and  Ohio  Railway  Company. 

139,034.    Claim  No.  2,997. 

rro  George  W.  Rhoades,  Dr.    Address, 
Charleston,  W.  Va, 

1897. 

April  26th.  For  amount  agreed  npon  in  full 
settlement,  tatisfaction,  and  discharge  of  sU 
clAimB  or  cause  of  actiou  arising  from  or 
growing  out  of  personal  injuries  receiTod  by 
me  on  or  about  Not.  7th,  1896,  whUe  on  duty 
as  laborer  at  Dry  Branch,  at  Dralnment,  of 
train  113  on  Cabin  Creek  Branch $60^00 

O.  K. 

Charge  to  Amount.  Certified.  ApproTeo 

Hun.  DiT.  $600.00.       J.  W.  Winget, 

C.  T.  6S.  Claim  Agent. 

"Received,  Charleston,  W.  Va.,  May  Ist, 
1897,  of  the  Chesapeake  and  Ohio  Railway 
Company,  the  sum  of  $600.00,  in  fnll  com- 
promise, satisfaction,  and  discharge  of  all 
my  claims  or  causes  of  action,  and  particu- 
larly of  all  claims  or  causes  of  action  arising 
out  of  the  personal  injuries  received  by  me 
Nov.  7th,  1896,  as  per  above  voucher.  In  ad- 
dition to  this  I  am  to  be  given  an  opportunity 
to  work  for  the  company  under  like  condi- 
tions and  circumstances  as  any  other  em- 
ploy6,  injured  or  not  injured,  so  long  as  I 
give  satisfaction  to  the  foreman  or  super- 
intendent under  whom  I  work.  George  W. 
Rhoades.  [Seal.]  J.  W.  Winget,  Jm  H.  Mose- 
man.  Witnesses.*' 

The  $600  was  paid  at  the  Charleston  of- 
fice of  the  company  on   or  about  May    l, 
1897,    and   on    that   occasion    Winget,    the    / 
claim  agent,  called  upon  Rhoades  for  a  copy 
of  the  writing  of  April  27,  1897.     It  being 
produced,  and  a  copy  taken  on  the  company*^    i 
letter  press,  the  agent  took  said  copy  w'  ot  ^ 
him.    It  was  attached  to  and  returned    knat- J[ 
the  other  papers.    Rhoades  swears  he  m  issue^ 
signed  the  voucher  of  May  Ist,  but  Ihat  thc^^ 
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and    Moseman,    tlie   subscribing    witnesses, 
testify  that  he  did.   On  June  1, 1897»  Rboades 
went  to  work  tor  the  company  in  pursuance 
of    their   agreement   and     for   about   nine 
months  thereafter  was  kept  busy  at  tamping 
ties,  grassing  the  track,  tightening  bolts,  and 
watching  at  a  cut  near  the  town  of  Milton. 
Then,  the  company  not  requiring  a  watch- 
man at  said  cut  any  longer,  he  was  sent  to 
Hlnton,  to  tend  the  switches  in  the  yard. 
He  refused  to  do  this  work  on  the  ground 
tliat  he  could  not  perform  it  owing  to  the 
distance  between  the  switches  being  so  great 
that  he  could  not  travel  it  in  the  limited  time 
permitted.     He  was  then  brought  back  to 
Milton,    where  he  worked  a  while  longer, 
grassing  the  track  and  tightening  bolts.    In 
the  month  of  July,  1898,  he  was  discharged. 
He  claims  he  was  unable  to  do  the  work  re^ 
quired  of  him  at  that  time.    As  to  the  char- 
acter of  this  work,   Clifford,  the  foreman, 
says:    "Spencer  [supervisor  of  track]  told  me 
and  I  told  him  [Rhoades]  that  he  would  have 
to  tighten  up  bolts,  and  raise  low  joints;  for 
me  to  give  him  a  beat    I  gave  him  about  a 
mile  and  a  half  of  bolts  to  tighten  up  and 
about  a  quarter  of  a  mile  of  grassing  to  do. 
Well,  be  done  tliat  piece  of  grassing  all  right 
and  worked  some  at  the  bolts,  and  I  asked 
him  to  go  to  the  east  end,~the  east  end  of 
the   section,— and  he  refused."     That   was 
about  three  miles  from  where  he  had  been 
worldng.    Clifford  further  describes  the  work 
as  follows:   *'It  is  putting  in  bolts,  tightening 
up  bolts,  and,  where  ties  are  churning  at  the 
ends,  picking  away  from  the  end  and  letting 
the  water  out  throwing  up  gravel,  grassing, 
and   such  work  as   a  watchman  generally 
does."     Spencer's  statement  relating  to  the 
dismissal  of  Rhoades  is  as  follows:    "There 
was  a  few  Joints  in  the  cut  near  where  Mr. 
Rhoades  lives.    *    *    *    I  don't  suppose  they 
were  further  from  his  door  than  from  here 
across  the  street    I  wanted  him  to  go  there, 
and  help  the  watchman  take  them  up,  be- 
cause I  didn't  want  to  take  a  gang  over 
there.    Well,  the  foreman  came  to  me,  and 
told  me  that  he  said  he  wouldn't  do  it    Mr. 
Rhoades 'met  me  the  next  morning  at  Milton, 
and  says  to  me,  'What  is  it  that  you  want 
me  to  do?*    I  says,  'Didn't  the  foreman  tell 
you?     'Yes,'  he  said,  'He  told  me  that  he 
wanted  me  to  carry  ties  and  put  in  ties.' 
I   Says  I,  'Mr.  Rhoades,  I  don't  think  that  he 
I   told  you  that    What  is  it?'    'Well,  he  want- 
I  ed  me  to  help  raise  the  lower  joints.'    That 
J   is  it  exactly.    1  can't  get  a  gang  over  there 
f   now,  and  then  something  else  will  turn  up.* 
f    He  says,  'I  am  not  going  to  do  it'    I  says, 
*Are  you  going  to  quit?'    He  says,  'No,  I  am 
not  going  to  quit.'    He  says,  *lf  you  want  me 
to  quit,  discharge  me.'     1  says,  'I  will  dis- 
charge you  in  15  seconds,'  and  1  did  it  right 
there."     Rhoades  says  that  after  he  was 
«     given  the  beat  he  grassed  the  track,  and 
%    tightened  part  of  the  bolts,  and  then  they 
%c^  stopped  him,  and  wanted  him  to  work  on 
^  the  section,— "tamp  ties,  put  in  ties,  and  do 


general  repairing."  Soon  after  he  was  dis- 
charged, Rhoades  brought  an  action  of  as- 
sumpsit in  the  circuit  court  of  Kanawha 
county  against  the  company,  upon  the  agree- 
ment of  April  27th,  laying  his  damages  at 
$10,000.  A  demurrer,  interposed  by  the  de- 
fendant being  overruled,  a  plea  of  non  as- 
sumpsit was  entered,  and  issue  was  joined 
thereon,  and  a  trial  was  had,  resulting  Ui  a 
verdict  of  $1,000  for  the  plaintiff.  A  motion 
to  set  aside  the  verdict  and  grant  a  new  trial  ' 
was  made  and  overruled,  and  an  exception 
taken  to  this,  as  well  as  several  other  rulings  • 
of  the  court,  and  judgment  was  rendered  on 
the  verdict 

The  overruling  of  the  demurrer  Is  made 
the  basis  of  the  first  assignment  of  erroi*. 
Under  this  head  it  is  argued  that  the  paper 
dated  April  27,  1897,  is  not  a  contract  of 
employment  but  at  most  a  mere  agreement 
to  make  such  a  contract  in  the  future,  be- 
cause it  leaves  for  future  determination  the 
wages  to  be  paid,  the  kind  of  work  to  be 
performed,  and  the  term  or  period  of  em- 
ployment It  is  also  said  that  the  declara- 
tion is  founded  wholly  upon  that  paper,  and 
does  not  go  beyond  it;  but  it  is  found  that 
in  the  declaration  the  substance  of  the  agree- 
ment is  alleged,  and,  further,  that  after- 
wards the  "defendant  ratified  and  confirmed 
said  agreement  and  paid  to  the  plaintiff  the 
said  sum  of  $G00,  and  gave  to  the  plaintiff 
a  job  as  watchman  on  its  said  railway,  said 
job  commencing,  to  wit,  about  December  1, 
1897,  at  the  price  of  $1  per  day  as  wages  as 
such  watchman,  and  continuing  plaintiff  as 
such  watchman  from  the  date  last  aforesaid 
until,  to  wit  the  11th  day  of  July,  1898." 
The  declaration  thus  makes  out  a  complete 
contract,  certain  and  definite  in  all  respects. 
It  also  alleges  a  breach  of  this  contract,  and 
80  establishes  a  cause  of  action.  It  is  con- 
tended, however,  that  under  such  a  contract, 
the  plaintiff  below  having  the  right  to  stop 
work  when  he  pleased,  the  railway  company 
could  discharge  him.  This  view  of  the  con- 
tract declared  upon  is  not  in  harmony  with 
the  law  as  expounded  in  the  text-books  and 
decided  cases.  In  Beach,  Gont  §  457,  it  is 
said:  "Where  an  employ^,  in  consideration 
of  an  agreement  on  the  part  of  the  employer 
to  give  him  work  as  long  as  he  is  able  to 
perform  it  releases  a  claim  for  damages  said 
to  have  been  caused  by  the  employer's  negli- 
gence, the  agreement  is  not  void  because 
lacking  mutuality.  By  releasing  his  claim, 
the  employ^  has  paid  in  advance  for  an  op- 
tional contract,  and  he  has  the  right  to  have 
it  remain  optional."  In  Smith  v.  Railroad 
Co.,  60  Minn.  330,  62  N.  W.  392,  Collins,  J., 
says:  "The  consideration  for  the  defend- 
ant's agreement  to  employ  was  paid  by  the 
release  of  the  plaintiff's  claim  for  damages 
quite  as  much  and  as  effectually  as  if  the 
plaintiff  had  actually  paid  cash.  By  releas- 
ing his  claim  for  damages,  the  plaintiff  paid 
in  advance  for  the  privilege  or  option  of 
working  for  the  defendant"     This  is  cited 
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in  support  of  the  text  in  Beach.    It  is  tnie»  ] 
the  same  author  says,  at  section  76,  dted  for 
defendant:     "A  memorandum   reciting  the 
terms  of  a  contract  of  employment,  which 
are,  however,  'subject  to  the  conditions  and 
regulations  of  a  contract  which  is  to  be 
substituted  for  the  memorandum,'  Imposes 
no  legal  obligation.*'    But  this  in  no  way  con- 
flicts with  what  is  said  in  section  457,  and 
its  utter  inapplicability  to  the  case  stated 
in  the  declaration,  as  wdl  as  to  the  terms  of 
the  paper  dated  April  27th,  is  clearly  appar- 
ent.   Section  75  evidently  relates  to  an  agree- 
ment to  give  employment,  not  made  upon  a 
valuable  consideration,  but  in  which  there 
are  simply  concurrent  promises,  the  one  be- 
ing the  consideration  for  the  other,  and  the 
terms  and  conditions  of  these  promises  not 
complete.     The  paper  declared  up<m  here 
shows  upon  its  face  a  consideration  valuable 
In  law.    On  the  side  of  the  employ^  It  is  an 
executed  contract,  not  of  the  service  con- 
templated, but  as  to  the  opportunity  to  sorve 
and  receive  wages  therefor.    By  his  rdlease 
he  has  paid  for  this  option.    Moreover,  this 
paper    contains   no   qualifying   or   limiting 
clause,  such  as  is  found  in  the  case  put  in 
said  section  75.    It  is  true  that  the  case  of 
Railroad  Ck>.  v.  Pierce,  26  G.  O.  A.  632,  81 
Fed.  814,  cited  for  defendant,  sustains  its 
position,  but  that  case  went  up  to  the  su- 
preme court  of  the  United  States,  and  was 
there  reversed.    See  173  U.  S.  1,  19  Sup.  Ot 
335,  43  L.  Ed.  591.     The  facts  in  the  case, 
and  the  law  there  declared,  are  stated  in  the 
syllabus  as  follows:    ''An  agreement  In  writ- 
ing between  a  mining  company  and  a  ma- 
chinist stated  that  while  in  its  employ  he 
was    seriously    hurt,    under    circumstances 
which  he  claimed,  and  it  denied,  made  It  lia- 
ble to  him  In  damages;  that  six  months  aft- 
er the  injury,  both  parties  being  desirous  of 
settling  his  claim  for  damages,  the  company 
agreed  to  pay  him  regular  wages,  and  to 
furnish  him  with  certain  supplies  while  he 
was  disabled,  and  carried  out  that  agree- 
ment for  six  months,  at  the  end  of  which, 
after  he  had  resumed  work,  it  was  agreed 
that  the  company  should  give  him  such  work 
as  he  could  do,  and  pay  him  wages  as  before 
his  Injury,  and  this  agreement  was  kept  by 
both  parties  for  a  year:   and  then,  in  lieu  of 
the  previous  agreements,  a  new  agreement 
was  made  that  his  wages  "from  this  date" 
should  be  a  certain  sum  monthly,  and  he 
should  receive  certain  supplies,  and  he  on 
his  part  released  the  company  from  all  lia- 
bility for  his  Injury,  and  agreed  that  this 
should  be  a  full  settlement  of  all  his  claims 
against  the  company.     Held,  that  the  last 
agreement  was  not  terminable  at  the  end 
of  any  month  at  the  pleasure  of  the  com- 
pany, but  bound  it  to  pay  him  the  wages 
stipulated,  and  to  furnish  him  the  supplies 
agreed,  so  long  as  his  disability  to  do  full 
work  continued;  and  that,  if  the  company 
discharged    him    from    Its    service    without 
«au8e,  he  was  entitled  to  dect  to  treat  the 


contract  as  absolutely  and  finally  broken  by 
the  company,  and,  in  an  action  against  it 
upon  the  contract,  to  introduce  evld^ice  of 
his  age,  health,  and  expectancy  of  life,  and, 
if  his  dlsablll^  was  permanent,  to  recover 
the  full  value  of  the  contract  to  him  at  the 
time  of  the  breach,  including  all  that  he 
would  have  received  in  the  future  as  well  as 
in  the  past  If  the  contract  had  been  kept,  de- 
ducting, however,  any  sum  that  he  might 
have  earned  already  or  might  thereafter 
earn,  as  well  a|i  the  amount  of  any  loss  that 
the  defendant  sustained  by  the  loss  of  his 
services  without  its  fault"  In  delivering 
the  opinion  of  the  court,  Mr.  Justice  Gray 
said:  "An  lntentl<n  of  the  parties  that, 
while  the  plaintiff  absolutely  released  the 
defendant  from  that  claim,  the  defendant 
might,  at  its  own  wlU  and  pleasure,  cease  to 
perform  all  the  obligations  which  were  the 
consideration  of  that  release,  finds  no  sup- 
port in  the  terms  of  the  contract,  and  is  too 
unlikely  to  be  presumed."  Of  the  same  case 
the  supreme  court  of  Alabama  said:  *The 
contract  is  sufficiently  definite  as  to  time, 
and  bound  the  defendant  to  its  performance 
so  long  as  the  plaintiff  should  be  disabled 
by  reason  of  the  injuries  he  received,  which, 
under  the  averment  that  he  was  p^manent- 
ly  injured,  wlU  be  for  life."  110  Ala.  533,  19 
South.  22.  And  Mr.  Justice  Oray  said:  "As 
we  concur  in  that  opinion,  it  is  unnecessary 
to  consider  how  far  it  should  be  considered 
as  binding  upon  us  in  this  case."  The  same 
principles  are  announced  in  Railroad  Ck>.  v. 
Staub,  7  Lea,  897,  Pennsylvania  Co.  v.  Do- 
lan,  6  Ind.  App.  109,  32  N.  B.  802,  51  Am. 
St  Rep.  289,  and  Railroad  Gow  r.  Scott  (Tex. 
Sup.)  10  S.  W.  99.  But  in  the  last  case  the 
doctrine  is  qualified  to  this  extent:  '*When, 
by  the  terms  of  such  compromise,  the  com- 
pany binds  Itself  to  employ  the  plaintiff,  and 
it  is  optional  with  the  latter  to  serve,  there 
is  no  mutuality  of  contract  until  the  plain- 
tiff exercises  the  right  to  fix  the  period  for 
which  he  will  serve,  and,  until  he  has  done 
so,  there  is  no  breach  for  which  he  can  main- 
tain an  action." 

At  the  Instance  of  the  plaintiff  b^ow,  and 
over  the  objection  of  the  defendant  the  fol- 
lowing instruction  was  given:  "The  court 
instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  parties  to  this  action 
compromised  their  difference  as  set  forth  In 
plaintiff's  declaration,  and  that  the  writing 
of  April  27,  1897,  marked  'Exhibit  No.  6,' 
was  signed  by  the  plaintiff,  Rhoades,  after 
being  prepared  and  written  by  defoidant's 
agent  and  that  said  writing  embodied  the 
actual  terms  of  such  compromise,  an4  was 
accepted  and  acted  upon  by  defendant,  then 
the  defendant  is  bound  by  the  provisions  of 
said  compromise."  To  the  giving  of  said  In- 
struction the  defendant  excepted.  At  the 
request  of  the  defendant  the  following  in- 
structions were  given:  (1)  "If  the  jury  find 
from  the  evidence  that  the  writing  of  May 
1,  1897,  marked  'Exhibit  O.  W.  B.,'  purport- 
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ing  to  be  signed  by  Geo.  W.  Bhoades,  was 
In  fact  signed  by  bim»  and  tbe  stipulations 
and  conditions  therein  contained  were  diiler- 
ent  from  tbe  propositions  made  in  writing 
by  blm  on  AprU  27,  1897,  'Exhibit  No.  6.'  the 
jury  should  take  the  writing  of  May  1,  1897, 
as  embodying  the  terms  upon  which  the  par- 
ties finally  agreed  to  compromise;  and  if 
the  Jury  further  believe  from  the  evidence 
that  tbe  defendant  had  given  the  plaintiff 
work,  as  it  had  agreed  to  do,  and  the  plain- 
tiff failed  to  work  to  the  satisfaction  of  bis 
foreman  or  superintendent,  as  provided  in 
said  agreement,  then  the  defendant  had  the 
right  to  discharge  the  plaintiff,  and  It  would 
not  be  liable  for  any  damages  in  this  suit." 
(2)  "Tbe  court  instructs  the  Jury  that  if  they 
find  from  the  evidence  that  at  the  time  the 
plaintiff  entered  into  the  employment  of  the 
defendant  after  his  injury  he  made  no  fixed 
or  specified  time  or  period  which  he  agreed 
to  work  for  the  defendant,  then  he  had  the 
right  to  cease  working  for  the  defendant  at 
any  time,  and  the  defendant  had  the  right 
to  cease  employing  him  at  any  time."  (3) 
"Tbe  court  instructs  the  Jury  that  if  they 
find  from  the  evidence  that  tbe  defendant 
gave  to  the  plaintiff  such  work  as  he  could 
do  and  had  done,  and  the  plaintiff  refused 
to  do  such  work  so  given  him,  then  the  de- 
fendant had  the  right  to  discharge  him  from 
its  service,  and  you  should  find  for  the  de- 
fendant." It  is  contended  that  it  was  error 
to  give  plaintiff's  instruction:  (1)  Because 
by  tbe  paper  dated  May  1,  1897,  the  writing 
of  April  27,  1897,  was  discharged,  and  no 
longer  formed  the  contract  between  the  par- 
tles»  the  two  papers  being  different  and  in- 
consistent, and  the  former  under  seal;  (2) 
because  it  ignored  the  transaction  of  May  1st, 
and  thus  violates  the  rule  requiring  instruc- 
tions to  cover  all  essential  elements  of  the 
case,  to  the  end  that  the  Jury  may  not  be 
misled;  and  (3)  because  it  is  inconsistent 
with  defendant's  instruction  No.  1,  based 
upon  the  writing  of  May  1st  If  tWo  agree- 
ments of  different  dates,  made  between  the 
same  parties,  and  covering  the  same  sub- 
ject-matter, are  inconsistent,  the  one  earlier 
in  date  is  impliedly  discharged  by  the  other. 
Clark,  Cont.  611.  In  Renard  v.  Sampson,  12 
N.  Y.  561,  the  rule  is  stated  as  follows:  "A 
written  contract  executed  between  parties, 
not  in  performance  of  a  distinct  and  sepa- 
rate provision  of  prior  negotiations  and  agree- 
ments between  them,  but  covering  in  Its 
terms  or  legal  effect  the  whole  subject-mat- 
ter thereof,  extinguishes  and  supersedes  all 
such  prior  negotiations  and  agreements."  In 
Paul  T.  Meservey,  68  Me.  419,  the  law  is  stat- 
ed thus:  "One  contract  is  rescinded  by  an- 
other between  the  same  parties  when  the 
latter  is  inconsistent  with,  and  renders  im- 
possible tbe  performance  of,  the  former."  It 
Is  claimed  that  these  two  contracts  or  writ- 
ings are  different,  because  the  first  states 
that  Rhoades  "is  to  be  given  a  job  as  watch- 
man or  other  service"  which  he  can  do,  and 


there  is  to  be  no  discharge  without  "cause," 
while  in  the  second  he  Is  to  be  given  "an 
opportunity  to  work"  so  long  as  he  gives  "sat- 
isfaction." The  two  writings  are  different 
in  terms  as  to  the  matter  of  employment, 
but  are  they  different  in  legal  effect?  Will 
not  the  allegations  of  tbe  declaratloil,  except 
as  to  the  date  of  the  instrument  mentioned 
in  it,  apply  to  either  of  the  two  writings?  If 
so,  may  not  the  latter  be  considered  a  rati- 
fication or  confirmation  of  the  former,  and, 
being  a  receipt  for  the  cash  payment,  may  it 
not  be  treated  as  made  in  performance  of  the 
first,  rather  than  a  new  contract  to  take  the 
place  of  it?  In  each  case,  for  a  valuable 
consideration,  the  defendant  is  bound  to  give 
the  plaintiff  employment,  for  the  latter  only 
releases  his  claim  in  consideration  of  the 
sum  of  1600,  and,  "in  addition"  thereto,  the 
option  to  work  for  the  company.  The  first 
says  he  shall  not  be  discharged  without 
cause,  and  shall  have  a  steady  Job  so  long 
as  be  gives  satisfaction  to  the  foreman  or 
superintendent  under  whom  he  works.  The 
second  is  silent  as  to  cause  for  discharge, 
but  repeats  the  language,  "so  long  as  I  give 
satisfaction  to  the  foreman  or  superintend- 
ent under  whom  I  work."  If,  by  tbe  second 
agreement,  the  company  is  bound  to  give 
plaintiff  an  opportimity  to  work,  he  could 
not  be  discharged  without  cause,  although  it 
is  not  so  expressly  stated  in  the  contract. 
In  no  valid  contract  of  employment  can  the 
master  discharge  the  servant  without  cause 
before  the  expifation  of  the  period  of  service 
contracted  for.  This  is  too  elementary  to 
require  any  citation  of  authority.  As  both 
agreements  bind  the  company  to  give  the 
plaintiff  employment,  and  declare  that  prom- 
ise to  be  part  of  the  consideration  for  the 
release,  the  omission  of  the  words,  "will  be 
removed  only  for  cause,"  from  the  second,  is 
wholly  unimportant,  insigniflcan):,  and  im- 
material, and  does  not  make  it  legally  differ- 
ent from  the  other.  By  the  terms  of  the 
first  writing,  the  plaintiff  was  to  have  "a  Job 
as  watchman,  or  in  other  service  which  I  can 
perform."  The  second  is  silent  as  to  the 
kind  of  work  contemplated.  Does  this  make 
them  different  in  effect?  In  the  construc- 
tion of  a  contract  the  court  must  bear  in 
mind  the  situation  of  the  parties,  the  subject- 
matter  of  the  contract,  and  the  intention 
and  purposes  of  the  parties  in  making  it, 
and  should  carry  that  intention  into  effect 
so  far  as  the  rules  of  language  and  the  rules 
of  law  will  permit  2  Pars.  Cont  (7th  Ed.) 
631.  All  parts  of  the  contract  will  be  so 
construed  as  to  give  force  and  validity  to 
all  of  them,  and  to  all  the  language  used, 
where  that  is  possible.  Id.  636.  Compara- 
tively unimportant  parts  or  provisions,  which 
may  be  severed  from  the  contract  without 
impairing  its  effect  or  changing  its  character, 
will  be  suppressed  or  subordinated,  if  in  that 
way,  and  only  in  that  way,  the  contract  can 
be  sustained  and  enforced.  Id.  637.  To  so 
construe  this  second  paper  as  to  make  it  the 
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duty  of  the  plaintiff  to  do  any  and  all  kinds 
of  railroad  work  would  put  upon  it  a  con- 
struction at  variance  with  the  law,  and  so 
utterly  ridiculous  and  absurd  that  it  cannot 
be  supposed  for  a  moment  that  such  was  the 
intention  of  either  of  the  parties.  In  every 
case  of  a  contract  of  employment  where  the 
parties  know  each  other,  and  the  purposes  of 
each  other,  at  the  time  of  ent^ing  into  it, 
as  they  did  here,  and  the  terms  of  the  con- 
tract are  not  to  the  contrary,  the  servant 
only  engages  to  perform  such  service  as  he 
"can  perform."  If  a  person  engage  to  do 
service  which  he  cannot  perform,  his  incom- 
petence is  cause  for  discharge.  If  a  per- 
son tuake  a  binding  contract  to  give  employ- 
ment, which  he  fails  to  furnish  for  any  rea- 
son not  attributable  to  the  fault  of  the  em- 
ploy6  or  an  act  of  God,  such  failure  is  a 
breach  of  the  contract,  and  an  action  lies. 
In  this  second  writing  the  kind  of  service 
not  being  mentioned,  while  in  the  first  it  is, 
it  cannot  be  said  that  there  is  any  contra- 
diction between  the  writings  as  to  the  kind 
of  service.  But,  if  the  second  contract  stood 
alone,  this  man  was  known,  at  the  time  of 
his  employment,  not  to  be  qualified  for  the 
duties  of  a  brakeman,  fireman,  engineer, 
conductor,  or  other  position  requiring  spe- 
cial knowledge,  training,  experience,  and 
skill  It  was  well  understood  between  the 
parties  that  the  company  bad  other  posi- 
tions, the  duties  of  which  the  plaintiff  could 
perform,  although  he  had  but  one  leg.  It 
could  not  have  been  in  the  contemplation  of 
either  of  the  parties  that  he  would  be  re- 
quired to  do  any  work  that  such  a  man 
could  not  perform.  No  provision  of  the  con- 
tract requires  such  a  construction,  and  to  so 
construe  it  would  wholly  destroy  its  value 
to  the  plaintiff,  and  defeat  the  intentions 
of  the  parties.  It  is  hot  reconcilable  with 
their  situation,  the  subject-matter  of  the  con- 
tract, or  their  purpose,  object,  and  inten- 
tion, apparent  upon  the  face  of  the  contract 
Itself,  as  well  as  from  the  conditions  under 
which  the  contract  was  entered  into.  So, 
in  legal  effect,  the  two  papers  are  alike. 
There  was  but  one  contract  to  which  both 
relate,  neither  nor  both  of  which  contains 
it  all,  for  the  actual  employment  took  place 
after  the  execution  of  both,  and  resort  may 
be  had  to  both  for  its  terms  as  far  as  they 
go.  Freed  from  all  erroneous  conceptions 
of  the  case,  the  instruction  given  for  the 
plaintiff  tells  the  Jury  substantially  that  the 
defendant  is  bound  by  that  contract,  and  the 
first  instruction  given  for  the  defendant, 
that  the  plaintiff  was  also  bound  by  it,  and, 
if  he  had  failed  to  work  to  the  satisfaction 
of  his  foreman  or  superintendent,  as  provid- 
ed in  the  agreement,  the  defendant  had  the 
right  to  discharge  him.  But  upon  the  de- 
fendant's theory  that  the  two  papers  are 
separate  and  distinct  and  inconsistent,  and 
the  first,  therefore,  discharged  by  the  execu- 
tion of  the  second,  the  other  two  criticisms 
upon  the  instruction  given  for  the  plaintiff 


must  be  disregarded,  for  the  reason  that  the 
execution  of  the  writing  of  May  1st  was  in 
issue,  and  to  be  determined  by  the  Jury.  This 
writing  was  not  mentioned  in  any  of  the 
pleadings  of  the  case,  but  came  Into  the  case 
as  evidence  under  the  plea  of  non  assump- 
sit The  plaintiff  denied  on  oath  that  he 
had  signed  it  Two  witnesses  testified  that 
he  did  sign  it  in  their  pres^ice.  This  made 
it  necessary  for  the  Jury  to  say  which  of  the 
two  writings  constituted  the  contract  be- 
tween the  parties.  Section  40,  c.  125,  Code, 
reading,  "Where  any  declaration  or  other 
pleading  alleges  that  any  person  made,  in- 
dorsed, assigned  or  accepted  any  writing, 
no  proof  of  the  handwriting  of  such  person 
shall  be  required,  unless  the  fact  be  denied, 
by  an  affidavit  with  the  plea  which  puts  it 
in  issue,*'  does  not  apply  to  writings  so 
brought  into  the  case.  At  common  law  the 
adverse  party  had  the  right  to  require  pre- 
cise proof  of  all  signatures  and  documents 
making  part  of  the  claim  of  the  party  pro- 
ducing them,  but  this  has  been  greatly  modi- 
fied in  some  states  by  rules  of  court,  and  in 
others  by  statute.  2  Greenl.  Ev.  8  16.  In 
Virginia  an  act  was  passed  February  5,  1828, 
dispensing  with  proof  of  the  handwriting, 
"if  the  declaration  alleges  that  they  were 
signed  by  any  person,"  imless  an  affidavit  be 
filed  disputing  its  genuineness.  In  1850,  aft- 
er this  statute  was  construed  by  the  court 
in  the  case  of  Kelley  v.  Paul,  8  Grat  191, 
the  legislature  passed  the  act  as  jiow  found 
in  said  section  40,  applying  the  rule  to  any 
writing  alleged  in  any  pleading  to  have  been 
made,  etc.  The  instruction  for  plaintiff  is 
not  open  to  the  other  objection  that  it  ig- 
nores the  transaction  of  May  1,  1897,  upon 
the  principles  announced  in  the  cases  of  Mc- 
Creery's  Adm'x  v.  Railroad  Co.,  43  W.  Vh. 
110,  27  S.  E.  327,  and  Price  v.  Railway 
Co.,  46  W.  Va.  538,  33  8.  Bl  255,  because 
an  instruction  for  the  defendant  was  given, 
covering  said  transaction  as  a  part  of  its 
theory  of  the  coal.  So,  upon  the  plan  of 
the  defense,  the  case  presented,  and  the 
evidence  related  to,  two  theories,  one  upon 
the  hypothesis  that  the  contract  was  em- 
bodied in  the  writing  of  April  27th,  and  the 
other  upon  the  hypothesis  that  the  writing: 
of  May  1st  formed  the  contract  In  such 
case,  inconsistency  in  the  instructions.  If. 
indeed,  there  be  any  because  of  the  confiict, 
is  no  objection,  and  does  not  violate  the  rule 
referred  to  in  the  brief.  Each  of  them  la 
general,  covering  the  whole  case  upon  one 
of  its  theories.  Each  party  is  entitled  to  an 
instruction  upon  his  theory  of  the  case.  If 
there  is  any  evidence  to  sustain  it  The 
confiict  thus  presented  is  of  the  issue  itself, 
the  very  bone  of  contention  in  the  case,  and 
is  not  an  inconsistency  in  the  instructlona. 
The  instructions  thus  presenting  the  contra- 
dictory theories  and  declaring  the  law  upon 
each  of  them,  it  is  for  the  Jury  to  determine 
what  the  facts  are,  and  thus  apply  the  law 
as  announced  In  one  of  the  instructions,  ano 
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reject  that  contained  In  the  one  conflicting 
with  it  as  inapplicable  to  the  case,  in  arriv- 
ing at  a  Terdict  The  language  of  defend- 
ant's first  instruction  shows  that  the  applica- 
tion to  the  case  of  the  principles  of  law  em- 
bodied in  it  was  dependent  upon  the  finding 
of  the  Jury  as  to  whether  Rhoades  signed 
the  writing  of  May  1st,  for  it  says:  "If  the 
Jury  find  from  the  evidence  that  the  writing 
of  May  1,  1897,  marked,"  etc.,  "was  in  fact 
signed  by'*  Rhoades,  etc.,  "the  Jury  should 
take  the  writing  of  May  1,  1897,  as  embody- 
ing the  terms,"  etc.  So  the  conclusion  is 
that  the  assignment  of  error  predicated  up- 
on the  giving  of  said  instruction  is  not  well 
tak^i. 

The  last  assignment  of  error  is  grounded 
upon  the  refusal  of  the  court  to  set  aside 
the  verdict,  and  allow  a  new  trial,  it  being 
insisted  under  this  head  that  the  work  the 
plaintiff  refused  to  do  was  such  work  as  he 
could  have  done,  and  not  so  laborious  as 
some  of  the  work  he  had  already  done;  that 
as,  under  the  contract,  the  defendant  might 
discharge  the  plaintiff  when  he  ceased  to 
''give  satisfaction  to  the  foreman  or  super- 
intendent under  whom"  he  worked,  and  he 
had  complained  all  the  time  of  the  work 
assigned  him,  he  was  rightfully  discharged 
under  that  clause  of  the  contract;  that  it  is 
uncontradicted  that  the  plaintiff  refused  to 
do  work  assigned  him;  and  that,  if  the  re- 
covery might  be  for  the  probable  life  of  the 
plaintiff,  there  was  no  evidence  of  his  hab- 
its and  expectation  of  life,  and,  therefore, 
no  evidence  upon  which  the  damages  allow- 
ed could  have  been  assessed.  The  refusal 
to  do  the  work  assigned  at  the  time  of  the 
discharge  is  admitted,  but  the  plaintiff  claims 
it  was  of  such  character  that  he  was  not 
bound  to  do  it.  It  may  not  have  been  harder 
than  some  other  work  he  had  done^  but  that 
is  not  the  test.  The  issue  was  whether  it 
was  beyond  his  ability  to  perform  without 
undue  exertion.  Upon  this  question  the  Jury 
had  before  them  the  nature  of  the  work,  the 
crippled  condition  of  the  plaintiff,  all  the 
facts  and  circumstances  of  his  discharge, 
and  the  law  of  the  case,  dependent  upon  the 
facts,  and  it  was  their  province  to  say  what 
the  facts  were,  and  thus  determine  whether 
there  was  cause  for  the  discharge.  The  evi- 
dence is  conflicting  as  to  what  was  required 
of  him  when  he  refused  to  perform  it  On 
this  point  Clifford  and  Spencer  are  not  in 
accord,  and  both  of  them  differ  from 
Rhoades.  Then  as  to  what  work  the  plain- 
tiff was  able  to  do  was  a  matter  for  the 
Jury,  and  he  was  before  them,  and  they  saw 
his  condition  as  well  as  the  demeanor  of 
himself  and  the  other  witnesses.  In  addition 
to  this,  it  must  be  remembered  that  the  bur- 
den was  upon  the  defendant  to  show  that 
the  discharge  was  for  good  cause.  14  Am.  & 
Eng.  Enc.  Law,  797.  His  complaining  from 
time  to  time  about  the  kind  of  work  assign- 
ed him  is  unimportant,  if  even  relevant,  for 
the  reason  that  the  work  he  did  do  was  sat- 


isfactory to  the  foreman  and  supervisor  of 
track. 

The  principles  governing  the  assessment 
of  damages  and  the  measure  of  damages  in 
cases  of  this  kind  have  been  given.  Rail- 
road Co.  V.  Pierce^  supra.  They  are  very 
similar  to  those  applying  in  cases  of  dam- 
ages for  injuries  to  the  person  in  which  the 
amount  is  dependent  upon  loss  of  capacity 
for  labor.  In  these  cases  the  standard  mor- 
tuary tables  are  sometimes  admitted  as  evi- 
dence on  the  question  of  the  expectation  of 
life.  6  Am.  &  Eng.  Enc.  Law,  41,  42,  note. 
But  it  is  not  always  done,  nor  has  it  been 
held  necessary.  Here  the  age  and  physical 
condition  of  the  plaintiff  were  proved,  and 
no  reason  is  perceived  why  plaintiff's  ex- 
pectation of  llfi  should  not  have  been  left 
to  the  Jury  in  this  case,  as  is  so  often  done 
in  others  involving  the  same  question,  with- 
out more  evidence  bearing  upon  it  than  was 
before  the  Jury.  There  being  no  error  in 
the  Judgment,  it  is  affirmed. 
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CONTRACTS— PART  PE7RF0RMANCB— 8PBCIFI0 

PBRFORMANCD-IMPOSSIBIUTT 

OF  PBRFORMANCB. 

1.  Where  the  acts  of  part  performance  relied 
on  to  take  an  alleged  parol  agreement  to  con- 
vey lands  out  of  the  operation  of  the  statute  of 
frauds  are  not  positive  and  substantial,  equi^ 
will  not  decree  specific  performance  of  the  con- 
tract. 

2.  Where  defendant  contracted  to  convey 
land  by  an  unincumbered  title,  which  condition 
plaintiff  has  not  waived,  and  the  land  is  so  in- 
cumbered with  other  property  that  it  is  impossi- 
ble for  defendant  to  comply  with  the  condi- 
tion, specific  performance  should  not  be  de- 
creed. 

Appeal  from  circuit  court,  Wythe  comity. 

Action  by  J,  R.  Hudson  against  the  Max 
Meadows  Land  &  Improvement  Company. 
From  a  Judgment  dismissing  the  bill,  plain- 
tiff appeals.    Affirmed. 

J.  H.  Fulton,  for  appellant  W.  B.  Kegley, 
for  appellee. 

HARRISON,  7.  This  is  a  suit  for  the  spe- 
cific execution  of  an  alleged  parol  contract 
for  the  sale  and  exchange  of  real  estate. 

The  allegations  of  the  original  bill  are 
fully  set  out  in  the  opinion  of  this  court, 
found  in  97  Va.  341,  33  S.  B.  586.  The  case 
was  then  before  us  upon  an  appeal  from  a 
decree  dismissing  the  bill  upon  demurrer. 
That  decree  was  reversed,  the  court  holding 
that  the  bill  stated  a  case  which  entitled  the 
plaintiff  to  a  reference  to  ascertain  the  con- 
dition of  the  title,  in  order  that  the  court 
might  determine  whether  or  not  there  was  a 
contract  between  the  parties  which  a  court 
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of  equity  i^ould  enforce.  Since  the  cause 
was  remanded  to  the  circuit  court,  deposl- 
tlona  have  been  taken  for  the  plaintiff  and 
defendant  a  report  upon  the  title  made,  and 
numerous  Hens  audited  against  the  property 
In  question.  To  this  report  the  plaintiff  filed 
exceptions,  and  also  asked  leave  to  file  an 
amended  and  supplemental  bllL  Upon  the 
hearing,  the  circuit  court, •being  of  opinion 
that  the  complainant  was  not  entitled  to  a 
specific  execution  of  the  alleged  contract,  de- 
clined to  allow  the  amended  and  supplemen- 
tal bill  to  be  filed,  and,  without  passing  upon 
the  exceptions  to  the  commission's  report, 
dismissed  the  original  bill,  but  without  preju- 
dice to  the  complainant's  right  to  Institute 
such  action  as  he  might  be  advised  to  bring 
In  a  court  of  law.  ' 

We  are  of  opinion  that  there  Is  no  error 
in  this  decree.  The  acts  of  part  performance 
relied  on  to  take  the  alleged  parol  agreement 
out  of  the  operation  of  the  statute  of  frauds 
are  not  shown  to  be  of  that  positive  and  sub- 
stantial character  which  is  required  to  bring 
this  class  of  cases  within  the  well-recognized 
principles  of  equity  Jurisdiction.  Fry,  Spec. 
Perf.  8  599;  Pom.  Spec.  Perf.  §f  109, 110. 

There  Is,  however,  a  further  and  more  In- 
superable difficulty  In  the  way  of  the  relief 
sought  in  this  case.  One  of  the  terms  of 
the  alleged  agreement  was  that  the  defend- 
ant company  should  make  a  clear,  unincum- 
bered title  to  the  land  exchanged  by  It  The 
complainant  has  not  only  never  waived  this 
condition,  but  insists  upon  its  performance. 
The  record  shows  that  there  are  numerous 
liens,  aggregating  many  thousand  dollars, 
resting  upon  the  several  parcels  of  land  be- 
longing to  the  defendant  company,  Including 
the  tract  involved  in  this  controversy.  It 
further  shows  that  the  liens  resting  ujpon  the 
land  in  question,  as  to  which  there  is  no  ex- 
ception, amount  to  more  than  the  alleged 
purchase  price. 

The  record  further  shows  that  to  prose- 
cute the  inquiry  as  to  wheUier  the  defendant 
company  can  be  put  In  a  position  to  make 
a  clear  and  unincumbered  title,  Its  affairs, 
together  with  those  of  other  corporations, 
would  have  to  be  wound  up,  mortgages  and 
deeds  of  trust  foreclosed,  and  controversies 
and  settlements  brought  Into  this  case  hav- 
Ing^no  connection  whatever  with  the  original 
subject-matter  of  controversy.  Nor  does  the 
record  disclose  any  assurance  that  the  con- 
clusion of  this  multiform  and  protracted  liti- 
gation would  find  the  defendant  any  better 
able  to  comply  with  the  terms  of  its  contract 
than  it  now  appears  to  be. 

The  inability  of  the  defendant  to  perform 
the  alleged  parol  agreeipent  when  called  up- 
on by  the  court  to  do  so  prevents  a  decree 
for  Its  specific  performance.  Jones  v.  Tunis 
(Va.)  37  S.  E.  841. 

The  decree  appealed  from  Is  affirmed.  Af- 
tirmed. 

KEITH,  P^  absent 


(99  Va.  564) 


BOND  V.  GODSBY. 


(Supreme  Oourt  of  Appeals  of  Virginia.    Jaly  4, 

1901.) 

CURTESY— ASCERTAINMENT  OP  TENANT'S  IN- 
TBRSST— RIGHT  TO  MINERALS— TIMBER. 

1.  A  tenant  by  curtesy,  agreeing  to  talce  a 
gross  sam  in  the  proceeds  of  the  sale  of  realty, 
in  lleo  of  a  life  estate  tiierein,  is  entitled  to 
the  value  of  his  deceased  wife's  Interest  in  the 
realty,  with  a  deduction  for  the  value  of  the 
coal  therein,  where  the  land  was  chiefly  valu- 
able for  the  coal,  and  the  mines  had  not  been 
opened,  as  a  life  tenant  has  no  interest  ln«  or 
right  to  open  and  work,  unopened  mines. 

2.  In  ascertaining  the  value  of  the  interest 
of  a  tenant  by  the  curtesy  in  realty,  the  value 
of  the  timber  on  the  land  should  not  be  deduct- 
ed, where  the  value  of  the  land  Is  increased  by 
the  cutting  of  such  timber. 

Appeal  from  circuit  court,  Wise  county. 

Petition  by  one  Bond,  as  guardian  of  the 
minor  children  of  Julia  Mann,  against  J.  L. 
Oodsey,  for  partition.  From  a  decree  in  fa- 
vor of  defendant,  petitioner  appeals.  Re- 
versed. 

W.  H.  Bond,  for  appellant  Geo.  M.  Ed- 
monds, for  appellee. 

KEITH,  P.  Julia  A.  Mann  died  seised  of 
a  certain  parcel  of  land  In  Wise  county,  only 
a  small  part  of  which  was  arable,  and  the 
chief  value  of  which  consisted  In  the  forests 
which  covered  the  greater  part  of  it,  and  the 
coal  beneath  its  surface,  in  which  no  mine 
had  been  opened.  She  left  four  children,  one 
of  whom  after  the  death  of  her  mother  mar- 
ried J.  li.  Godsey,  had  issue  bom  alive,  and 
both  the  mother  and  Infant  have  since  died. 
The  other  three  children  of  Julia  Mann  are 
infants  under  the  age  of  21  years,  and  this 
bill  was  brought  to  partition  the  land  among 
them,  and  to  ascertain  the  Interest  of  God- 
sey as  tenant  by  the  curtesy. 

Godsey  ffied  his  answer,  in  which  he  ex- 
presses his  willingness  to  take  a  gross  sum 
in  the  proceeds  of  the  sale  of  the  realty  in 
lieu  of  a  life  estate  therein.  The  real  estate 
was  sold  for  $2,917.60,  and  the  cause  was 
referred  to  a  commissioner  to  ''ascertain 
whether  defendant,  Godsey,  is  entitled  to 
curtesy  In  said  land,  and,  if  so,  to  what 
sum  in  lieu  of  curtesy  he  is  entitled."  The 
commissioner  reported,  upon  the  evidence  be- 
fore him,  that  Godsey  had  fulfilled  all  con- 
ditions necessary  to  his  title  as  tenant  by 
the  curtesy.  He  reported  that  the  land  has 
little  value  except  for  its  woods  and  min- 
erals, and  that,  Inasmuch  as  the  mines  have 
not  been  opened  and  the  life  tenant  would 
have  no  right  In  the  coal,  he  proceeded  to 
estimate  the  commuted  value  of  Godsey's  In- 
terest in  the  one-half  of  the  one-fourth  of  the 
proceeds  of  sale,  that  being  the  share  to 
which  his  deceased  wife  would  have  been  en- 
titled; and  he  reports  that,  basing  his  esti- 
mate upon  that  sum,  Godsey  would  be  enti- 
tled to  the  gross  sum  of  $283.54. 

To  this  report  Godsey  excepted,  claiming 
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that  the  commntation  should  have  been  baa- 
ed upon  the  entire  yalue  of  his  wife's  one- 
fourth  interest  in  the  subject,  without  any 
deduction  on  account  of  coal. 

The  guardian  for  the  infants  excepted  up- 
on the  ground  that  the  commissioner  should 
have  deducted  from  the  gross  purchase  price 
not  only  one-haif,  as  representing  the  value 
of  the  coal,  but  one-half  of  the  remaining 
half,  as  the  value  of  the  wood  and  timber 
ai)on  the  surface. 

The  court  sustained  the  exception  of  God- 
sey,  and  entered  a  decree  in  his  favor  for 
the  sum  of  $567.08,  less  his  share  of  the  costs. 
An  appeal  was  allowed  from  this  decree,  and 
the  two  exceptions  mentioned  present  the 
only  issue  which  we  are  called  upon  to  con- 
sider. 

It  is  settled  law  that  a  life  tenajit  has  no 
interest  in,  and  no  right  to  open  and  work, 
unopened  mines.  He  may  open  new  pits  or 
shafts  for  woildng  an  old  vein  of  coal,  he 
may  sink  new  shafts  into  the  same  veins,  he 
may  penetrate  through  a  seam  or  open  and 
dig  into  a  new  seam  which  underlies  the 
first,  and  take  coal  to  any  extent  from  the 
mine  already  opened,  but  he  may  not  open 
mines.  He  is  guilty  of  waste  if  he  does,  and 
equity  will  enjoin  him  from  its  commis- 
sion. These  propositions  are  so  well  estab- 
lished as  to  scarcely  need  citation  of  authori- 
ty in  their  support  See  Williamson  v.  Jones, 
43  W.  Va.  562,  27  B.  B.  411,  where  the  cases 
upon  the  subject  are  exhaustively  considered 
and  discussed.  Clavering  v.  Glavering,  2  P. 
Wms.  388;  1  Washb.  Real  Prop.  (4th  Bd.) 
144;  Findlay  v.  Smith,  6  Munf.  184,  8  Am. 
Dec  788;  Crouch  v.  Puryear,  1  Rand.  258, 
10  Am.  Dec  528;  Macaulay'a  Bx'r  v.  Dismal 
Swamp,  2  Rob.  507;  Carr  v.  Carr,  4  Dev.  & 
B.  179;  Conner  v.  Shephard,  15  Mass.  164; 
Westmoreland  Coal  Co.'s  Appeal,  85  Pa.  844; 
Marshall  v.  MeUon,  179  Pa.  871,  86  Atl.  201, 
85  L.  R.  A.  816. 

In  Rog.  Mines  (2d  Ed.)  p.  258,  it  is  said 
that,  '"where  a  tenant  for  life  has  commit- 
ted waste  by  opening  mines,  the  produce  of 
the  mines  belong  to  the  remainder-man,  and 
the  tenant  for  life  is  not  even  entitled  to  the 
Interest  of  the  produce." 

It  is  not  claimed  in  this  case  that  the  mine 
had  ever  been  opened,  but  the  land,  in  this 
respect,  it  is  conceded,  remains  in  a  state  of 
nature. 

As  the  life  tenant  is  not  permitted  to  open 
mines,  and  as  the  presence  of  coal  beneath 
the  surface  contributes  in  large  measure  to 
the  value  of  the  fee-simple  estate,  it  might 
reasonably  be  assumed  that  the  tenant  tor 
life,  who  consents  to  commute  his  interest 
and  receive  a  sum  in  gross  in  lieu  of  that 
life  estate,  would  only  be  entitled  to  a  sum 
fixed  by  ascertaining  the  present  value  of 
that  portion  or  proportion  of  the  entire  sub- 
ject which  he  would  have  been  i>ermitted  to 
enjoy;  and  the  authorities,  so  far  as  accessi- 
ble to  us,  seem  to  establish  this  position. 

In   2   Scrlb.   Dower  (2d   Bd.)   it  is  said: 


'^here  la  a  material  difference  in  value  be- 
tween the  estate  of  a  tenant  who  is,  and  that 
of  one  who  is  not,  liable  to  Impeachment  for 
waste.  A  tenant  for  life,  subject  to  Impeach- 
ment for  waste,  cannot  sell  the  timber  grow- 
ing on  the  lands,  nor  take  the  produce  of 
mines  unopened,  both  of  which  are  the  prop- 
erty of  the  person  entitled  to  the  inh^tance. 
Where  the  entire  estate  is  sold,  the  purchase 
money  is  increased  by  that  which  belongs  to 
the  inheritance,  either  as  the  price  of  the 
standing  timber  which  the  tenant  for  life 
could  not  cut,  or  as  the  price  of  the  remain- 
der or  reversion,  from  which  the  tenant  for 
life  could  have  derived  no  profit;  and  there- 
fore it  would  seem  to  be  clearly  improper 
to  award  to  him  the  interest  upon  any  por- 
tions of  the  purchase  money  which  repre- 
sent those  prices." 

We  are  of  opinion,  therefore,  that  the  value 
of  the  coal  as  fixed  by  the  commissioner's  re- 
port should  have  been  deducted. 

The  doctrine  of  the  Bngllsh  courts  which 
prohibits  the  life  tenant  to  cut  wood  or  tim- 
ber, except  for  firewood,  fencing,  and  such 
uses  as  come  under  the  denomination  of  "es- 
tovers," has  been  subject  to  Important  modi- 
fications in  this  country,  growing  out  of  the 
different  conditions  existing  in  England, 
where  the  land  has  been  cleared,  the  due 
proportion  between  wood  land  and  cleared 
land  fixed  by  long  experience,  and  where  the 
diminution  of  the  proportion  of  wood  land  to 
arable  land  might  be  deemed  an  injury  to 
the  heir  or  remainder-man,  and  a  compara- 
tively new  and  undeveloped  country,  such  as 
ours,  where  increasing  the  area  of  cleared 
land,  80  far  from  being  deemed  a  wrong  to 
the  heir  or  remainder-man,  is  often  a  benefit 
to  him.  Therefore  the  law  of  waste,  as  ad- 
ministered in  England,  is  subject  to  many 
changes  and  modifications  with  us,  to  adapt 
it  to  the  wholly  different  circumstances  and 
conditions  by  which  we  are  surrounded.  See 
Findlay  v.  Smith,  6  Munf.  134,  8  Am.  Dec* 
733;  Macaulay's  Ex'r  v.  Dismal  Swamp,  2 
Rob.  530. 

Applying  these  principles  to  the  case  be- 
fore us,  we  are  indisposed  to  sustain  the 
position  of  the  appellant  with  respect  to  the 
value  of  the  wood  upon  the  land,  especially 
in  view  of  the  fact  that  the  commissioner, 
who  examined  the  witnesses  and  made  an 
Intelligent  report  In  the  case,  was  of  opinion 
that  the  value  of  the  timber  should  not  be 
deducted  in  ascertaining  the  interest  of  the 
life  tenant,  and  upon  this  point  his  report 
was  approved  by  the  judge  of  the  circuit 
court  It  does  not  clearly  appear  from  the 
record  what  is  relative  value  of  the  timber, 
and  the  surrounding  circumstances  and  con- 
ditions are  not  sufficiently  disclosed  to  en- 
able us  to  say  with  confidence  that  in  this 
re8i)ect  there  is  error  in  the  decree.  We  are 
therefore  of  opinion  to  overrule  this  assign- 
ment of  error,  and,  proceeding  to  enter  such 
decree  as  the  circuit  court  should  have  en- 
tered, we  ascertain  the  commuted  value  of 
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the  life  tenant  to  be  as  established  by  the 
commissioner's  report 
Reversed. 


(99  Va.  Btt) 

OPPENHBIM  et  al.  t.  IIYBRS  et  aL 

(Supreme  Ooart  of  Appeals  of  Virginia.    Jnly  4, 

1901.) 

FRAUDULENT   CONVEYANCES  —  HOMESTEAD  — 

BSTOPPBI^HEAD  OF  FAMILY— MARRIED 

WOMAN— WIDOW-fiEWURITY. 

1.  Where  plaintiffs,  while  insolvent,  executed 
a  voluntary  conveyance  to  shield  their  property 
from  their  creditors,  they  are  not  estopped  from 
claiming  the  property  as  homestead  after  such 
conveyance  is  set  aside. 

2.  Where  the  owner  of  a  house  is  a  married 
woman,  whose  husband,  though  living  in  anoth- 
er country,  occasionally  visits  her,  and  sends 
her  money,  and  all  their  children  are  of  age, 
she  is  not  entitled  to  hold  the  house  as  a  home- 
stead, under  Oode,  §  3630,  providing  that  the 
homestead  of  a  householder  or  head  of  a  fam- 
ily shall  be  exempt. 

3.  A  widow  with  two  infant  children,  wholly 
dependent  on  her  for  support,  is  the  head  of  a 
family,  and  entitled  to  homestead  exemption. 

4.  In  an  action  by  defendants,  as  creditors,  to 
set  aside  a  voluntary  conveyance  by  plaintiff, 
the   conveyance   was    set    aside.      Afterwards 

Elaintiff*s  husband  died,  and  she  petitioned  to 
ave  the  property  set  apart  as  her  homestead. 
Held,  that  the  petition  should  be  granted,  un- 
der Code,  I  3642,  providing  that  the  homestead 
may  be  set  apart  at  any  time  before  it  is  sub- 
jected by  sale,  notwithstanding  section  2460, 
providing  that  the  creditor  causmg  such  a  con- 
veyance to  be  set  aside  shall  have  a  lien  on 
the  property  from  the  commencement  of  the  ac- 
tion. 

5.  Const,  art.  11,  §  8,  provides  that  nothing 
in  such  article  relating  to  homestead  exemption 
shall  be  construed  to  interfere. with  the  sale  of 
the  property  by  virtue  of  any  mortgage,  pledge, 
or  other  security.  Held,  that  the  term  "other 
security"  refers  to  voluntary  security  of  a  na- 
ture similar  to  those  specified,  and  does  not 
include  a  judgment  or  other  lien  secured  by  a 
creditor  by  legal  proceedings. 

Appeal  from  circuit  court,  Bedford  county. 

Petition  by  W.  J.  Oppenheim  and  another 
ligalnst  one  Myers  and  others  to  set  apart 
a  homestead.  From  a  judgment  against  pe- 
titioners, they  appeal.    Beversed. 

J.  Liawrence  Campbell  and  G.  J.  Holbrook, 
for  appellants.  Graham  Claytor,  for  appel- 
lees. 


WHITTLB^  J.  This  is  an  appeal  from  a 
decree  of  the  circuit  court  of  Bedford  coun- 
ty. The  controversy  involves  the  right  of 
Letltia  A.  Satterwhite,  a  married  woman, 
and  W.  J.  Oppenheim,  a  widow,  to  have  set 
apart  to  each  her  respective  interest  in  a 
house  and  lot  as  a  homestead  exemption.  In 
the  year  1890  these  parties  engaged  as  part- 
ners in  the  retail  liquor  business.  The  firm 
became  indebted  to  insolvency,  and  subse- 
quently, by  separate  deeds,  Mrs.  Satterwhite, 
who  owned  a  one-third  undivided  interest, 
and  Mrs.  Oppenheim,  who  owned  the  remain- 
ing two-thirds  interest,  in  the  bouse  and  lot, 
conveyed  it  to  the  husband  of  Mrs.  Oppen- 
heim as  trustee  for  the  benefit  of  the  infant 


children  of  himself  and  wife  and  upon  other 
trusts. 

A  bill  was  filed  by  social  creditora  to  set 
aside  these  conveyances  aa  voluntary,  and 
made  with  intent  to  hinder,  delay,  and  de- 
fraud the  creditors,  and  to  subject  the  prop- 
erty to  sale. 

The  court  set  aside  the  deeds,  and  thereup- 
on the  grantors  claimed  their  interests  in  the 
house  and  lot  as  homestead  exemptions.  Op- 
penheim and  wife  first  preferred  a  joint  claim 
to  her  interest  as  a  homestead,  and  subse- 
quently, the  husband  having  died,  the  widow 
filed  a  petition  asking  that  het  interest  be  set 
apart  to  her  as  a  homestead  exemption. 

The  question  of  their  right  to  a  homestead 
exemption  was  referred  to  a  commissioner, 
who  reported  adversely  to  the  claim  of  Mrs. 
Satterwhite,  and  favorably  to  that  of  Mrs. 
Oppenheim.  Exceptions  were  taken  to  the 
report  by  Mrs.  Satterwhite  and  by  creditors. 

The  court  decided  that  neither  claimant 
was  entitled  to  an  exemption,  and  decreed 
a  sale  of  the  property,  and  from  that  decree 
this  appeal  was  taken. 

The  action  of  the  lower  court  in  setting 
aside  these  deeds  as  fraudulent  is  fully  sus- 
tained by  the  evidence.  They  were  shown  to 
be  voluntary,  and  made  at  a  time  when  the 
grantors  were  insolvent,  for  the  evident  pur- 
pose of  shielding  the  property  from  the  de- 
mands of  creditors. 

The  deeds  having  been  set  aside,  the  gran- 
tors, if  otherwise  entitled,  were  not  estopped 
from  claiming  an  exemption  in  the  property. 
Whatever  view  might  have  been  taken  of  this 
proposition  originally,  it  is  too  firmly  estab- 
lished now  by  repeated  decisions  of  this  court 
to  be  called  in  question.  Shipe  v.  Repass,  28 
Grat  716;  Boynton  v.  McNeal,  31  Grat.  456; 
Marshall  v.  Sear's  Ex'r,  79  Va.  49;  Hatcher 
V.  Crews*  Adm'r,  83  Va.  731,  5  S.  E.  221; 
Mahoney  v.  James,  94  Va.  176,  26  S.  E.  384. 

The  constitutional  provision  for  homestead 
exemptions  is  embodied  in  article  11.  It  is 
not  self -executing,  but  section  5  declares  that 
"the  general  assembly  shall  at  its  first  ses- 
sion prescribe  in  what  manner  and  on  what 
conditions  the  householder  and  head  of  the 
family  shall  tliereafter  set  apart  and  hold 
for  himself  and  family  a  homestead  out  of 
any  property  thereby  exempted.  •  •  •  But 
the  section  is  not  to  be  construed  as  author- 
izing tl/e  general  assembly  to  defeat  or  im- 
pair the  benefits  intended  to  be  conferred  by 
the  provisions  of  the  article.'* 

The  statute  passed  in  obedience  to  that 
section  is  found  in  chapter  178  of  the  Oode. 
The  constitution,  as  has  been  seen,  declares 
that  "every  householder  or  head  of  a  family" 
shall  be  entitled  to  claim  the  exemption,  while 
the  statute  (section  3630)  provides  that  "ev- 
ery householder"  residing  in  this  state  shaU 
be  entitled  to  claim  the  exemption.  The 
terms  "householder"  and  "head  of  family** 
are  interchangeable.  Section  3657,  as  amend- 
ed by  Acts  1887--88,  p.  423,  declares:  "The 
word  'householder'  used  in  this  chapter  shall 
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be  equlyalent  to  the  exprearion  'householder 
or  head  of  a  family.*"  In  this  connectloii 
they  are  conyertible  terms,  and  employed  as 
explanatory  the  one  of  the  other.  Each  sig- 
nifies "one  who  provides  for  a  family/'  "one 
who  keeps  honse  with  his  family,"  "a  master 
or  mistress  of  a  dwelling  honse."  Bony.  Law 
Diet  tits.  "Head  of  a  Family/'  and  "House- 
holder/* 

The  Oentury  Dictionary  gives  as  the  pri- 
mary meaning  of  the  word  "householder": 
"The  master  or  chief  of  a  family;  one  upon 
whom  rests  the  duty  of  supporting  or  gov- 
erning the  members  of  a  family  or  house- 
hold."    Cent.  Diet     "Householder." 

In  the  case  of  Oalhoun  v.  WlUiams,  82 
Grat  18,  34  Am.  Rep.  759,  the  term  was 
held  to  signify  one  who  occupies  such  a  rela- 
tionship towards  persons  living  with  him  as 
to  entitle  them  to  a  legal  or  moral  right  to 
look  to  him  for  support 

The  relation  of  dependence  and  support 
coupled  with  a  legal  or  moral  obligation  to 
support  the  dependent  constitutes  the  one 
upon  whom  the  burden  is  cast  the  head  of  a 
family,  and  entitles  such  person  to  the  benefit 
of  the  exemption.        • 

That  case  also  decides  that,  where  there  is 
no  family,  there  can  be  no  homestead. 

Considering,  first,  the  right  of  Mrs.  Satter- 
white  to  a  homestead  exemption,  it  appears 
that  she  Is  a  married  woman,  residlrg  in 
Virginia,  and  her  husband  In  Mexico;  that 
he  has  been  accustomed  to  visit  her  at  inter- 
vals of  two  or  three  years,  and  occasionally 
made  small  remittances  of  money;  that  they 
have  six  cliildren,  all  of  whom  are  of  age, 
most  of  whom  are  married,  and  none  of 
whom  is  dependent  upon  her  for  support 
Without  pretending  to  decide  that  a  married 
woman  can  under  no  circumstances  claim  a 
homestead  exemption,  it  is  apparent,  in  the 
light  of  the  definitions,  tests,  and  authority 
given  above,  that  Mrs.  Satterwhlte  is  not  a 
householder,  or  head  of  a  family,  in  contem- 
plation of  the  constitution  and  statutes  passed 
in  pursuance  of  It 

There  is  no  error,  therefore,  in  the  decree 
of  the  circuit  court  which  denied  her  the  right 
to  claim  a  homestead  exemption. 

Mrs.  Oppenheim,  on  the  other  hand,  at  the 
time  she  filed  her  last  petition,  was  a  wid- 
ow, with  two  infant  children,  who  lived  with 
and  were  wholly  dependent  upon  her  for  sup- 
port That  these  conditions  constitute  her  a 
householder  or  head  of  a  family,  both  within 
the  letter  and  spirit  of  the  constitution  and 
section  3630  of  the  Code,  is  perfectly  clear. 

It  is  contended,  however,  on  behalf  of  ap- 
pellees, that  inasmuch  as  this  suit  was 
brought  under  section  2460  of  the  Code,  as 
amended,  it  gave  creditors  a  lien  on  the  in- 
terest of  Mrs.  Oppenheim  in  the  property  in 
controversy  from  Che  date  of  the  filing  of  the 
bUl;  that  the  lien  given  by  that  section  at- 
tached to  the  property  before  the  death  of 
Mrs.  Oppenheim*s  husband,  and  therefore 
oefore  she  became  a  householder  or  head  of 


a  family;  that  this  lien  was  a  "security," 
within  the  meaning  of  section  3  of  article  11 
of  the  constitutlon«  and  paramount  to  the 
claim  of  homestead.  The  case  of  Kennerly 
v.  Swartz,  83  Va*  704,  3  S.  B.  348,  is  relied 
on  to  sustain  this  contention. 

That  case  does  decide  that  a  Judgment  re- 
covered against  a  debtor,  who  afterwards 
became  a  householder  or  head  of  a  family, 
constituted  such  a  security  as  is  superior  to 
the  right  of  the  Judgment  debtor  to  a  home- 
stead exemption  in  land  which  he  owned  at 
the  date  of  the  recovery  of  the  Judgment 
In  the  opinion  no  reference  is  made  to  the 
case  of  White  v.  Owen,  30  Grat  43,  in  which 
the  court  went  into  an  elaborate  analysis  of 
article  11  of  the  constitution,  and  decided 
that  the  phraseology  •*other  security"  occur- 
ring in  that  article  "means,  of  course,  secu- 
rity of  a  like  character;  that  is,  such  as  is 
created  by  his  [the  debtor's]  own  act" 
While  White  v.  Owen  was  decided  by  a  di- 
vided court  the  Judges  were  agreed  as  to  the 
correctness  of  that  construction. 

The  court,  in  reaching  its  conclusion,  ap- 
lAied  the  rule  ejusdem  generis,  and  adopted 
an  interpretation  in  consonance  with  the  hu- 
mane object  which  the  framers  of  the  con- 
stitution evidently  had  in  mind  when  they 
declared,  in  section  7,  that  "the  provisions 
of  this  article  shall  be  construed  liberally, 
to  the  end  that  all  the  intents  thereof  may 
be  fully  and  perfectly  carried  out" 

This  constitutional  provision  has  also  re- 
ceived a  legislative  construction,  which  is  at 
variance  with  the  interpretation  placed  upon  . 
section  3  by  Kennerly  v.  Swartz,  and  which 
would  be  thwarted  in  many  instances  by  an 
adherence  to  the  rule  of  construction  laid 
down  in  that  case. 

Section  3642  of  the  Code  provides  that 
"the  real  or  personal  estate,  which  a  house- 
holder, his  widow,  or  minor  children  are  en- 
titled to  hold  as  exempt  may  be  set  apart 
at  any  time  before  the  same  is  subjected  by 
sale  or  otherwise  under  Judgment  decree,  or- 
der, execution,  or  other  legal  process." 

It  is  proper  that  this  legislative  declaration 
should  be  read  into  contracts  made  and  obli- 
gations assumed  since  its  enactment  In  the 
light  of  it  it  is  apparent  that  the  proper  <x>n- 
struction  of  section  3,  art  11,  was  reached 
in  the  case  of  White  v.  Owen. 

This  court  sanctions  and  approves  that  in- 
terpretation as  the  true  effect  and  meaning 
of  the  phrase  "other  security"  in  section  3, 
and  disapproves  and  overrules  the  conclu- 
sion reached  in  the  later  case  of  Kennerly  y. 
Swartz. 

It  follows  from  these  views  that  the  cir- 
cuit court  erred  in  denying  to  Mrs.  Oppen- 
heim the  homestead  exemption  claimed  by 
her,  and  for  that  error  the  decree  appealed 
from  must  be  reversed,  and  the  cause  re- 
manded to  the  circuit  court  for  further  pro- 
ceedings to  be  had  therein  In  conformity  with 
this  opinion. 

Reversed* 
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SCOTT  et  al.  t.  POBTBB. 

(Suprem*  Oonrt  of  Api^eals  of  Virginia.   Jniy  4, 

1901.) 

JBXBCUTOHS  AND  ADMINISTRATORS  —  FINAL 
SOTTLEMENT  —  ACTION  TO  SURCHARQB  -* 
PROOF— BURDEN— QUESTIONS  FOR  JURY. 

1.  Defendant,  in  liis  final  settlement  as  execu- 
tor of  his  father's  estate,  jwas  allowed  credit 
for  the  loss  of  the  use  of  certain  siayes,  in  ac- 
cordance with  a  purported  agreement  between 
defendant  and  his  father,  which  provided  that 
he  should  care  for  his  parents  during  their  life- 
time, and  that,  in  case  defendant  should  lose 
the  use  of  any  of  the  idayes,  he  should  receiye 
credit  therefor  against  the  estate.  Held,  that  in 
a  suit  by  the  other  heirs  to  surcharge  the  set- 
tlement the  burden  was  on  the  defendant  to 
establish  the  agreement,  and  his  compliance 
therewith. 

2.  The  questions  whether  the  agreement  was 
genuine,  and  whether  defendant  had  perform- 
ed the  obligations  imposed  on  him  therein,  must 
be  submitted  to  a  jury. 

Appeal  from  circuit  court,  Smyth  comity. 

Bill  by  one  Scott  and  others  against  James 
T.  Porter  to  surcharge  and  falsify  the  set- 
tlement of  defendant  as  executor  of  the  es- 
tate of  William  Porter,  deceased.  From  a 
decree  in  favor  of  defendant,  plaintififs  ap- 
peal.   Reversed. 

James  H.  Gllmore  and  H.  N.  Bell,  for  ap- 
pellants. White  &  Buchanan  and  G.  H. 
Fudge,  for  appellee. 

HARRISON^  J.  In  the  year  1867  WlUiam 
Porter  died,  and  in  March  of  that  year  his 
son,  the  appellee,  James  T.  Porter,  qualified 
as  his  executor.  A  number  of  ex  parte  set- 
tlements were  made  by  the  executor  of  bis 
accounts  before  the  proper  commissioner; 
the  first  being  in  18C8,  and  the  last  in  1895. 
When  this  last  settlement  was  made,  the 
executor  laid  before  the  commissioner  the 
following  paper,  purporting  to  be  a  covenant 
executed  by  his  father,  the  testator,  in  1861, 
and  claimed  credit  for  the  loss  of  the  serv- 
ices of  the  slaves  mentioned  therein: 

'*Know  all  men  by  these  presents,  that  I, 
William  Porter,  of  Rye  Valley,  Smyth  coun- 
ty, and  state  of  Virginia,  doth  this  day  cove- 
nant and  agree  with  my  son,  James  T.  Por- 
ter, and  grant  him  the  right  and  privilege  to 
live  in  the  house  with  I  and  my  wife,  and 
to  use  and  occupy  it,  and  also  the  land  I 
willed  my  beloved  wife,  Mary  PcMrter,  dur- 
ing her  life,  excepting  only  said  life  Interest 
as  security  for  her  support  in  case  anything 
should  happen  to  our  said  son  which  would 
render  him  unable  to  support  us.  I  also 
grant  him  the  use  of  the  five  slaves  I  willed 
to  her  for  life,  to  govern  and  use  for  him- 
self; and  he  shall  be  legally  entitled  to  all  of 
the  profits  arising  from  both  lands  and  ne* 
groes,  and  if  either  one  or  all  of  the  slaves, 
namely,  Henrietta,  King,  Joseph,  Wilson, 
and  Susan,  should  become  disabled,  die,  or 
escape  servitude  from  any  cause  whatso- 
ever, then,  and  in  that  event,  my  son  is  to 
have  pay  out  of  my  estate  at  the  rate  of 
fifty  dollars  apiece  a  year  for  such  lost  serv- 


ice as  long  as  we  both  live,  and  after  the 

death  of  one  of  them  he  is  to  be  paid  at  the 
rate  of  twenty-five  dollars  a  year  apiece  as 
long  as  that  one  lives  if  any  of  them  should 
be  lost  or  their  services  lost  to  him,  to  be 
paid  out  of  my  estate  at  the  final  settle- 
ment of  the  same  after  both  of  our  deaths: 
provided,  however,  that  our  said  son,  James 
T.  Porter,  doth  comply  with  his  promise  to 
US,  or  cause  said  promise  to  be  complied 
with  Inviolate,  to  wit:  For  the  privileges 
and  the  use  of  the  said  slaves  and  all  the 
premises  as  above  written  our  said  son,  for 
and  Id  consideration  of  the  same,  doth  prom- 
ise and  agree  to  keep,  board,  and  take  care 
of  us  during  the  remainder  of  our  natural 
lives;  to  furnish  us  a  comfortable  room  and 
necessary  servants  and  comforts  of  life,  to 
wit,  wood,  water,  well-cooked  and  whole- 
some diet,  comfortable  clothing  both  for  our- 
selves and  the  said  five  slaves;  and  to  pay 
the  taxes  on  both  land  and  negro,  as  well  as 
on  all  of  our  personal  property,  and  the  doc- 
tor bills  for  the  negro.  We  are  to  furnish 
our  own  beds  and  bedclothing,  pay  our  own 
doctor's  bills,  and  for  tobacco  and  medicines. 
He,  our  said  son,  J^mes  T.  Porter,  also 
promises  and  agrees  to  loan  or  furnish  us 
money  whenever  we  call  on  him,  but  not  to 
exceed  an  average  of  forty  dollars  a  year. 
We  only  ask  this  of  him  so  that  we  may  feel 
free,  and  have  some  pocket  change  to  give 
to  whom  we  choose.  This  money  he  is  to 
take  our  receipt  for,  and  it  is  to  be  paid  to 
him  at  the  final  settlement  of  my  estate, 
with  six  per  cent,  interest  from  the  date  of 
said  receipts.  Now,  if  my  said  son,  James 
T.  Porter,  fails  to  comply  with  his  promises 
as  heretofore  written,  then,  and  in  that 
event,  my  covenant  as  heretofore  written  is 
broken,  and  this  writing  void;  otherwise,  it 
shall  remain  in  full  force  and  virtue. 

"Witness  my  hand  and  seal  this  the  25tb 
day  of  March,  1861.    William  Porter.    [Seal.] 

**Teste:    James  A.  Scott" 

The  commissioner  allowed  the  claim,  and 
gave  the  executor  credit  for  $458  as  the 
value  of  the  services  of  the  slaves  during  the 
Joint  lives  of  William  Porter  and  his  wife^ 
and  $3,375  as  the  value  of  such  services  dur- 
ing the  life  of  Mrs.  Porter,  the  survivor;  the 
result  of  this  settlement  being  to  bring  the 
estate  in  debt  to  the  executor  in  the  sum 
of  $2,012.35  as  of  March  1,  1805. 

This  suit  was  brought  by  the  appellants, 
grandchildren  of  the  testator,  to  surcharge 
and  falsify  this  settlement.  The  bill  denies 
the  right  of  the  executor  to  credit  for  ^ny 
sum  by  virtue  of  this  alleged  covenant,  and 
charges  that  William  Porter  never  signed  or 
delivered  any  such  paper  to  the  appellee,  or 
to  any  one  for  him. 

The  genuineness  of  this  covenant  and  the 
right  of  the  executor  to  the  credits  based 
thereon,  constitute  the  subject  of  this  con- 
troversy. 

The  pleadings  having  put  these  questions 
directly  in  issue,  there  can  be  no  doubt  that. 
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ordinarily,  tbe  burden  of  proof  to  sustain 
them  was  upon  the  ai^^ee^  James  T.  Por- 
ter. It  is  contended,  however,  that,  Inas- 
mnch  as  the  bill  was  filed  to  surcharge  and 
falsify  an  executorial  account,  which  had 
been  confirmed  by  the  court,  and  to  strike 
therefrom  certain  items  allowed  by  the  com- 
missioner,, the  account  should  be  treated  as 
prima  facie  correct  and  conclusive  as  to  all 
matters  contained  therein,  and  that  the  bur- 
den Is  upon  the  complainants  to  show  that 
the  controverted  items  are  incorrect 

These  controverted  claims,  arising  from 
the  covenant  in  question,  constitute  inde- 
pendent liabilities  in  favor  of  the  executor 
against  his  father's  estate,  and  with  respect 
thereto  he  occupies  a  position  antagonistic 
to  tbe  estate^  and  cannot  represent  it 

In  no  case  where  an  executor  holds  an  in- 
terest adverse  to  the  estate  he  represents 
that  does  not  grow  out  of  its  due  administra- 
tion,—such  as  costs  of  administration  and 
the  like;— and  no  opportunity  has  been  given 
to  those  to  be  afiTected  thereby  to  resist  the 
same,  will  the  law  permit  the  executor  to 
prefer  and  have  allowed  such  claim  in  an 
ex  parte  settlement  and,  when  its  validity 
is  assailed  in  a  proper  proceeding,  shield 
himself  behind  the  principle  that  the  settle- 
ment Is  prima  facie  correct,  and  thus  shift 
the  burden  of  establishing  the  claim  by 
proper  proof,  and  impose  upon  his  cestuls  que 
tmstent  the  burden  of  showing  that  the  de- 
mand is  invalid,  and  should  not  be  allowed. 

Under  such  circumstances  the  executor 
stands  In  the  position  that  he  would  if  the 
settlement  had  not  been  made,  and  must  es- 
tablish his  demand  by  proper  proof.  A  con- 
trary principle  would  place  heirs  and  dev- 
isees at  the  mercy  of  executors  and  admin- 
istrators. Leavell  v.  Smith's  Bx'r  (Ya.)  38 
8.  E.  202.  See,  also,  Conrad's  Adm'r  v.  Ful- 
ler, 98  Va.  16,  34  S.  E.  893. 

We  are  further  of  opinion  that  in  the  case 
at  bar,  when  the  executor  has  met  the  Issue, 
and  established  the  genuineness  of  the  cove- 
nant in  question,  then  the  burden  is  further 
upon  him  to  show  that  he  has  performed 
the  obligations  imposed  upon  him  by  the 
covenant  and  the  amount  he  is  entitled  to 
recover  by  virtue  thereof.  The  evidence  in 
this  case  is  very  meager  and  unsatisfactory, 
resulting,  it  may  be,  from  the  erroneous  view 
held  by  the  lower  court  that  the  burden 
was  upon  the  appellants  to  show  the  invalid- 
ity of  the  claims  allowed  the  executor. 

We  are  therefore  of  opinion  that  it  would 
not  be  Just  to  the  parties  concerned  for  the 
court  to  attempt  to  determine  issues  of  such 
gravity  without  giving  the  parties  an  op- 
portunity to  make  out  their  case  with  a  cor- 
rect understanding  as  to  where  the  burden 
of  proof  rests. 

We  are  further  of  opinion  that  the  issues 
made  by  the  pleadings  in  this  case  should 
be  determined  by  a  Jury.  The  decree  com- 
plained of  must  therefore,  be  reversed,  and 
the  cause  remanded,  with  direction  to  the  cir- 


cuit court  to  order  an  issue  out  of  chancery 
to  determine— First,  the  genuineness  of  the 
alleged  covenant;  and,  second,  whether  or 
not  the  appellee  has  performed  the  obliga- 
tions imposed  upon  him  by  such  covenant, 
and  the  amount  that  he  is  entitled  to  recov- 
er by  virtue  thereof.  And  In  the  trial  of 
these  Issues  James  T.  Porter,  the  appellee, 
shall  occupy  the  position  of  plalntifC,  and  tha 
appellants  that  of  defendants. 
Reversed. 

BUCHANAN,  J.,  absent 


(99  Va. 
PULLIAM  et  al.  v.  TOMPKINS. 

(Supreme  Court  of  Appeals  of  Virginia.    July  4, 

1901.) 

JUDICIAL  SALBS^PATMBNT  TO  COMBIISSIONBR 
-^LIABILITIES  OF  PURCHASBR. 

Defendants  purchased  land  at  a  sale  by 
special  commissioners  pursuant  to  an  adver- 
tised notice,  to  which  was  appended  a  cer- 
tificate of  the  clerk  of  court  that  they  had  giv- 
en the  proper  bond.  One  of  the  commissioners 
was  subsequently  appointed  receiver  to  collect 
the  proceeds  of  sales,  rents,  etc,  on  giving  a 
specified  bond.  Defendants,  without  notice  of 
such  appointment  paid  the  price  to  such  receiv- 
er, who  failed  to  account  therefor,  or  to  give 
the  receiver's  bond.  Held,  under  Acts  1883^84, 
p.  213,  providing  that  wnen  any  special  com- 
missioner authorized  to  sell  land  shall  publish 
with  the  notice  of  sale  a  certificate  of  the  clerk 
of  court  that  he  has  given  the  bond  required,  a 
purchaser  shall  be  relieved  from  all  liability 
for  the  purchase  money  paid  to  such  commis- 
sioner, unless  another  person  has  been  appoint- 
ed to  receive  the  same,  of  which  the  purchaser 
has  due  notice,  defendants  were  not  affected 
by  the  receiver's  failure,  since  they  paid  to  him 
as  a  commissioner  who  made  the  sale. 

Appeal  from  circuit  court,  Montgomery 
county. 

Action  by  one  Tompkins,  receiver,  etc, 
against  D.  B.  PuUlam  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeaL 
Beversed. 

Scott  &  Staples  and  W.  W.  Moffett  for 
appellants.     M.  £L  Tompkins,  for  appellee. 

HARRISON,  J.  In  the  case  of  Ellen  T. 
Northcross  against  William  H.  Davis*  heirs, 
pending  in  the  circuit  court  of  Montgomery 
county,  a  decree  was  entered  at  the  May 
term,  1884,  appointing  George  G.  Junkin  and 
James  G.  Taylor  commissioners  to  sell  cer- 
tain real  estate,  providing  that  they,  or  either 
of  them,  should,  before  proceeding  to  act 
thereunder,  execute  a  bond  in  the  penalty  of 
$500,  conditioned  as  the  law  directs.  In  pur- 
suance of  this  decree  the  commissioners  exe- 
cuted Jointly  the  bond  required,  and  adver- 
tised the  several  parcels  of  land  to  be  sold  at 
public  auction  August  23, 1884.  Appended  to 
the  advertisement  was  the  following  certifi- 
cate: "I,  Charles  I.  Wade,  clerk  of  Mont- 
gomery circuit  do  certify  that  G.  G.  Junkin 
and  James  0.  Taylor,  the  special  commission- 
ers appointed  to  make  sale  of  lands  under  a 
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decree  In  suit  of  B.  T.  Northcross  v.  Wm. 
H.  Davis'  Helrs«  have  executed  the  bond  re- 
quired of  them  by  the  decree.  Given  under 
my  band  this  14tb  day  of  July,  1884.  [Sign- 
ed]   Charles  I.  Wade,  Clerk." 

In  accordance  with  the  advertisement,  the 
lands  were  sold  on  the  day  named,  and  at 
the  November  term,  1884,  the  sales  were  con- 
Armed  without  exception,  and  George  G. 
Junkin  was  appointed  special  receiver,  with 
bond  In  the  penalty  of  $10,000,  and  charged 
with  the  duty  of  collecting  all  rent  and  sale 
bonds  due  in  the  case  from  purchasers  or 
tenants.  Among  the  sales  thus  made  and 
confirmed  was  70%  acres  to  John  W.  Bamett 
at  $15  per  acre,  who  made  his  cash  payment, 
and  executed  his  bonds  for  three  deferred  in- 
stallments at  one,  two,  and  three  years.  At 
the  May  term,  1887,  a  decree  was  entered 
recognizing  D.  B.  PuUiam  as  substituted  pur- 
chaser for  the  10%  acres,  and  directing 
George  G.  Junkin,  as  commissioner  of  the 
court,  to  unite  with  John  W.  Bamett  and 
wife  in  a  deed  to  D.  B.  PuUiam.  In  pur- 
suance of  this  decree,  the  commissioner-  and 
Bamett  and  wife  conveyed  the  land  to  PuUi- 
am, reserving  a  vendor's  lien  for  unpaid  pur- 
chase money.  The  entire  purchase  price  was 
paid  by  Bamett  and  Pulliam,  the  cash  pay- 
ment to  Junkin  and  Taylor,  and  the  deferred 
installments  to  Junkin. 

It  appears  that  Junkin  never  executed  the 
$10,000  bond  required  of  him  as  receiver  by 
the  decree  of  November,  1884,  and  that  no 
notice  of  that  decree  was  ever  given  to  either 
Bamett  or  Pulliam.  A  settlement  of  the 
account  of  Junkin,  receiver,  shows  him  to 
be  In  arrears  to  the  fund  in  the  sum  of 
$1,065.05  as  of  November  16,  1888.  Junkin 
having  since  died,  this  proceeding  was  in- 
stituted by  the  appellee,  Tompkins,  as  sub- 
stituted receiver,  alleging  that  the  several 
purchasers  at  the  sale  made  August  23,  1884, 
had  paid  their  purchase  money  to  Junkin 
without  authority,  and  were  bound  to  make 
good  this  default  As  a  result  of  this  litiga- 
tion, a  decree  was  rendered  at  the  May  term, 
1807,  against  John  W.  Bamett  for  $440.80, 
with  interest  from  November  16,  1888,  as 
the  portion  of  the  Junkin  default  for  which 
he  should  account;  and  in  default  of  its 
payment  a  sale  was  directed  to  be  made  of 
the  70%  acres  bought  by  Bamett,  and  subse- 
quently sold  and  conveyed  to  the  appellant 
D.  B.  Pulliam. 

The  contention  of  the  appellants  is  that  the 
payments  made  to  Junkin  on  account  of  the 
purchase  price  of  the  70%  acres  were  valid 
payments,  and  discharged  those  making  them 
and  the  land  from  further  liability  therefor. 

The  correctness  of  this  contention  depends 
upon  the  proper  construction  of  the  act  of 
February  25,  1884  (Acts  1883-84,  p.  213). 
This  act  took  effect  from  its  passage,  while 
the  decree  of  sale  in  question  was  not  en- 
tered until  the  following  May.  This  statute 
is  free  from  ambiguity*  and  its  terms  are 


too  dear  to  leave  room  for  doubt  as  to  its 
meaning.  Its  object  is  shown  by  the  title— 
*'An  act  to  provide  for  the  protection  of  pur- 
chasers at,  and  other  persons  interested  in 
Judicial  sales."  The  first  section  provides 
that  no  special  commissioner  appointed  by  a 
court  to  make  sale  of  land  shall  execute  the 
decree  until  he  shall  have  given  bond  in  such 
penalty  as  the  court  shall  fix,  with  security 
to  be  approved  by  the  court  or  clerk  thereof. 
It  further  provides  that  no  such  commission- 
er shall  advertise  the  sale  of  land  without 
first  obtaining  from  such  clerk  a  certificate 
that  the  bond  required  by  law  or  by  the 
decree  has  been  executed,  and  appending 
such  certificate,  or  a  copy  thereof,  to  the  ad- 
vertisement The  second  section  provides 
that,  when  such  certificate  has  been  pub- 
lished with  an  advertisement  of  sale,  any 
person  purchasing  such  land  in  pursuance 
of  such  advertisement  shall  be  relieved  from 
all  liability  for  the  purchase  money,  or  any 
part  thereof,  which  he  may  pay  to  any  special 
commissioner,  as  to  whom  proper  certificate 
shall  have  been  appended  to  such  advertise- 
ment. It  is  provided  in  section  5  that  the 
commissioner  or  commissioners  appointed  to 
make  the  sale  shall  receive  and  collect  all 
the  purchase  money,  unless  by  decree  of 
court  some  other  person  is  appointed  to  col- 
lect the  same,  in  which  event  the  clerk  is 
required  to  issue  notice  of  such  appointment 
to  the  purchaser,  to  be  served  as  other  no- 
tices are  served,  provided  that,  if  any  pay- 
ment is  made  to  a  special  commissioner  mak- 
ing the  sale  before  the  purchaser  has  no- 
tice of  the  appointment  of  another  person, 
such  special  commissioner  and  his  sureties 
shall  be  responsible  for  the  money  so  paid, 
and  the  purchaser  shall  not  be  responsible 
therefor. 

It  appears  from  the  record  before  us  that 
the  bond  directed  by  the  decree  of  sale  was 
given,  that  the  required  certificate  was  ob- 
tained from  the  clerk,  that  a  copy  of  the  cer- 
tificate was  appended  to  and  published  with 
the  advertisement,  that  the  land  in  question 
was  purchased  in  pursuance  of  that  adver- 
tisement, that  the  purchase  price  was  paid 
to  one  of  the  special  commissioners  who  had 
made  the  sale,  and  that  no  notice  of  another 
person  having  been  appointed  to  collect  the 
purchase  money  was  ever  issued  or  served 
upon  the  purchaser.  Under  these  circum- 
stances it  is  clear  that  the  purchaser  of  the 
70%  acres  was,  in  the  language  of  the  stat- 
ute, relieved  from  all  liability;  otherwise,  the 
law,  which  was  intended  for  his  protection, 
would  be  converted  into  a  trap  for  his  de- 
struction. 

For  these  reasons  the  decrees  appealed 
from  must  be  reversed  and  set  aside  in  so 
far  as  they  ait ect  the  rights  ct  the  appellants 
in  and  to  the  land  in  question,  and  the  cause 
remanded  for  further  proceedings  not  la 
conflict  with  this  opinion* 

Reversed. 
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OOOK  T.  DAUGHERTY. 

(Sapreme  Oourt  of  Appeals  of  Virginia.    July  4, 

1901.) 

APPBALr-JXJRISDICTION— AMOUNT  IN  CONTRO- 

VBRSY. 
Under  Oode,  §  d455,  forbidding  an  appeal 
where  the  amonnt  of  the  controversy,  If  merely 
pecnniary,  is  less  than  $500,  the  supreme  court 
has  no  jurisdiction  of  an  appeal  in  an  action  to 
subject  defendant's  property  to  sale  to  collect 
a  judfirment  of  less  than  $500,  where  the  bill 
was  dismissed  on  the  ground  that  the  prop- 
erty was  exempt  as  a  homestead. 

Appeal  from  circuit  court,  Smyth  county. 

Action  by  ono  Cook  against  one  Daugher- 
ty.  B^om  a  decree  dismissing  the  bill,  plain- 
tiff appeals.    Appeal  dismissed. 

James  H.  Gilmore,  for  appellant  H.  N. 
Bell,  for  appellee. 

WHITTLE,  J.  This  was  a  suit  in  equity 
in  the  circuit  court  of  Smyth  county,  brought 
by  the  appellant  against  the  appellee,  to  sub- 
ject real  estate  to  the  satisfaction  of  a  Judg- 
ment for  less  than  $500. 

The  property  was  claimed  as  a  homestead 
exemption,  and  from  a  decree  denying  Its  lia- 
bility to  plaintiff^s  judgment  and  dismissing 
the  bill  an  appeal  was  allowed  by  one  of 
the  judges  of  this  court 

While  the  jurisdiction  of  this  court  is  de- 
fined by  article  6.  §  2,  of  the  constitution,  the 
provision  does  not  proprio  vigore  confer  ju- 
risdiction; but  the  court  exercises  its  juris- 
diction, with  the  constitutional  limitation, 
by  Tirtue  of  statutory  enactment  made  in 
pursuance  of  the  provisions  of  that  article. 

Price  ▼.  Smith,  93  Va.  14,  24  S.  B.  474;  As* 
soclation  y.  Ashby,  93  Va.  667,  25  S.  E.  893. 

The  court  is  confronted  at  the  threshold 
of  the  inquiry  by  a  question  of  jurisdiction. 

Section  3455  of  the  Code  (amended.  Acts 
1887-88,  p.  17)  forbids  an  appeal  in  any  case 
in  which  the  controversy  is  for  a  matter  less 
in  yalue  or  amount  than  $500,  exclusive  of 
costs,  unless  there  be  drawn  in  question  a 
freehold  or  franchise,  or  the  title  or  bounds 
of  land,  or  some  matter  not  merely  pe- 
cuniary. In  the  case  of  Fertilizing  Go.  v. 
Nelson,  6  Va.  Law  J.  1G2,  it  was  held  that 
the  court  was  without  jurisdiction,  inasmuch 
as  none  of  the  executions  sought  to  be  en- 
forced amounted  to  $500,  and  that  "the 
property  levied  on  did  not  constitute  the 
matter  in  controversy." 

The  case  of  Smith  r.  Rosenheim,  79  Va. 
540.  is  identical  in  principle  with  the  case  in 
judgment  It  was  there  decided  that  "the 
test  of  jurisdiction  in  this  court  to  sustain 
an  appeal  from  a  decree  of  the  court  below 
enforcing  on  land  the  lien  of  a  judgment  is 
the  amount  or  value  of  the  judgment.  If 
such  amount  or  value  fall  below  $500,  this 
court  has  no  jurisdiction  to  review  such  de- 
cree. 
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"As  respects  jurisdiction,  the  case  is  not 
altered  by  the  fact  that  in  the  progress  of 
the  'cause  in  the  court  below  a  claim  of 


homestead  in  the  land  was  asserted  by  the 
defendant" 

And  so,  in  Thompson*  v.  Adams,  82  Va« 
672,  where  several  judgment  creditors,  with 
judgments  each  below  $500,  united  In  a  suit 
to  subject  the  lands  of  their  common  debtor, 
it  was  held  that  the  fact  that  the  bill  sought 
to  set  aside  an  alleged  fraudulent  convey- 
ance of  land  of  greater  value  than  $500  did 
not  give  this  court  jurisdiction;  and  this 
principle  has  been  repeatedly  enunciated  by 
this  court  Umbarger  v.  Watts,  25  Grat  167; 
Fink  V.  Denny,  75  Va.  663;  Hawkins  v. 
Gresham,  85  Va.  34,  6  S.  E.  472;  Pitts  v. 
Spotts,  86  Va.  71,  9  S.  E.  501;  Railroad  Co.  v. 
Reld,  87  Va.  119,  12  S.  E.  222;  Patteson  v. 
McKinney,  88  Va.  751,  14  S.  B.  379;  Sbowal- 
ter  V.  Rupe  (Va.)  27  S.  B.  840;  Gilman  v. 
Ryan,  95  Va.  494,  28  S.  B.  875. 

If  jurisdiction  is  invoked  on  the  ground 
that  the  litigation  draws  in  question  a  free- 
hold or  franchise,  or  the  title  or  bounds  of 
land,  or  some  matter  not  merely  pecuniary, 
these  jurisdictional  matters  must  be  direct- 
ly the  subject  of  controversy,  and  not  merely 
incidentally  and  collaterally  involved. 

Thus,  in  Florance  v.  Morien,  98  Va.  26,  34 
S.  E.  890,  the  court  held:  "The  right  to  sub- 
ject land  to  the  lien  thereon  for  taxes  is  not 
a  controversy  concerning  the  title  to  the 
land,  and,  if  a  decree  for  such  taxes  amounts 
to  less  than  $500,  no  appeal  lies  therefrom  to 
this  court" 

And  in  Cash  v.  Humphreys,  98  Va.  477,  36 
S.  ^.  517,  it  was  said:  "In  a  suit  to  subject 
lands  to  the  payment  of  the  lien  of  a  judg- 
ment where  the  defendant  appeals,  the  ju- 
risdiction of  this  court  is  regulated  by  the 
amount  decreed  against  him  on  the  land. 
The  title  or  boundary  of  land*  Is  not  involv- 
ed, although  the  appeal  be  taken  by  one  who 
is  not  the  judgment  debtor,  and  the  contro- 
versy is  over  the  liability  of  the  land  to  the 
lien  of  the  judgment" 

As  has  been  well  said:  "The  conclusion  of 
the  whole  matter  is  that  the  true  test  of  ju- 
risdiction is  whether  the  matter  in  contro- 
versy is  or  la  not  of  less  value  than  $500, 
and,  in  a  suit  to  subject  property  to  the  pay- 
ment of  a  debt  the  amount  of  the  debt  and 
not  the  value  of  the  property  sought  to  be 
subjected,  determines  the  question  of  juris- 
diction."   2  Barb.  Ch.  Prac.  (2d  Ed.)  p.  1212. 

The  matter  in  controversy  here  being  less 
in  amount  than  $500,  the  appeal  must  be  dis- 
missed for  want  of  jurisdiction. 

Dismissed. 


(99  Va.  577) 
LANGFORD  et  al.  v.  TAYLOR. 

(Supreme  C>ourt  of  Appeals  of  Virginia.    July  4, 

1901.) 

SPBCIFIG    PERFORMANCE  —  INJUNCTION— ADE- 
QUATE REMEDY  AT  LAW— INABILITY  OP 
COURT  TO  ENFORCE  CONTRACT. 

1.  A  suit  to  compel  the  specific  performance 
of  a  contract  of  sale  of  certain  whisky  stored 
in  a  United  States  warehouse,  and  to  enjoin 
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defendant  from  taUng  possession  thereof,— the 
bill  aUeginz  the  insolvency  of  the  defendant, — 
was  brought  pending  an  action  of  detinue  bj 
the  same  complainant  to  recover  possession  of 
the  whisky.  Code,  |  2907,  provides  that,  on 
the  plaintiff  in  detinue  malcing  affidavit  that 
there  is  good  reason  to  believe  that  the  de- 
fendant is  insolvent,  the  clerk  of  the  court  shall 
issue  an  order  to  the  proper  officer  to  seize  the 
property  mentioned  in  such  affidavit.  Held, 
that  complainant  had  an  adequate  remedy  at 
law. 

2.  The  specific  performance  of  a  contract  of 
sale  of  whisky  stored  in  a  United  States  ware- 
house will  not  be  decreed,  since  the  court  can- 
not enforce  its  decree  for  the  transfer  of  the 
property. 

Appeal  from  circuit  court,  Scott  county. 

Suit  by  one  Taylor  against  E.  L.  Langford 
&  Bro.  From  a  decree  in  favor  of  complain- 
ant, defendants  appeal.    Reversed. 

R.  R.  Kane  and  S.  H.  Bond,  for  appellants. 

OARD WEILL,  J.  This  is  an  appeal  from  a 
decree  of  the  circuit  court  of  Scott  county 
compelling  specific  performance  of  a  contract 
for  the  sale  of  12  barrels  of  whisky  in  a 
United  States  government  warehouse,  held 
subject  to  the  payment  of  the  internal  reve- 
nue tax  due  the  government  thereon. 

The  bill  had  for  its  object— First,  to  en- 
join and  restrain  the  defendant  from  taking 
possession  of  the  whisky  until  the  final  deter- 
mination of  an  action  of  detinue  pending  on 
the  law  side  of  the  court,  instituted  to  recov- 
er the  possession  of  the  whisky  in  question; 
and,  second,  to  compel  the  defendants  to  spe- 
cifically perform  the  alleged  contract,  by  de- 
livering the  whisky  to  the  plaintiff. 

The  averments  of  the  bill  as  to  the  contract 
are,  substantially,  that  the  defendants  in 
February,  1898,  bad  12  barrels  of  com  whis- 
ky, containing  480  gallons,  in  the  government 
warehouse  in  Scott  county,  upon  which  there 
was  a  deficiency  tax  amounting  to  |180  in  ex- 
cess of  the  $1.10  per  gallon,  the  internal  rev- 
enue tax  thereon,  and  the  defendants  agreed 
with  the  plaintiff  that,  if  he  would  pay  the 
deficiency  tax  on  the  whisky,  they  (the  de- 
fendants) would  transfer  to  him  all  the  right, 
title,  claim,  and  interest  they  had  therein,  and 
the  possession  thereof,  subject  to  the  tax  of 
$1.10  per  gallon  due  the  government,  which 
the  plaintiff  was  to  pay  as  the  whisky  was 
withdrawn  from  the  warehouse,  and  the 
plaintiff  was  to  be  allowed  to  withdraw  It  in 
the  defendants'  name.  It  is  further  averred 
that  the  plaintiff  complied  with  his  part  of 
the  contract,  by  paying  to  one  of  the  defend- 
ants $170,  and  to  the  United  States  deputy 
revenue  collector  $3.25,  being  the  amount  of 
the  deficiency  tax  on  the  whisky,  less  $10 
paid  by  the  defendants,  but  the  defendants 
refused  to  allow  plaintiff  to  withdraw  the 
whisky  from  the  warehouse,  and  were  threat- 
ening to  pay  the  tax  thereon  and  to  with- 
draw and  make  sale  of  it  themselves.  It  is 
also  averred  that  the  defendants  are  insol- 
vent, etc. 

Tl]e  defendants  demurred  and  answered, 
denying  specifically  each  and  every  allega- 


tion of  the  MIL  No  replication  to  the  anr 
swer  seems  to  have  been  filed,  and  the  plain- 
tiff's own  deposition  alone  was  taken  to  sup- 
port his  bill. 

His  statement  of  the  contract  is:  "Well,  I 
was  to  pay  Mr.  Langford  one  hundred  and 
seventy  dollars.  He  said  he  had  485  gallons 
of  com  whisky  In  the  warehouse,  •  ♦  • 
wliich  he  said  was  levied  on  by  W.  B.  KU- 
boum,  deputy  revenue  collector,  and  he  want- 
ed me  to  furnish  the  money  to  pay  off  this 
deficiency  tax,  and,  in  addition  to  the  above 
sum  of  money,  I  was  to  pay  the  government 
$1.10  revenue  per  gallon  when  stamped  out; 
and  I  wds  to  have  all  of  said  liquor  for  the 
above-named  sum  of  money,  and  to  have  the 
privilege  of  stamping  it  out  in  the  name  of 
B.  L.  Langford  &  Bro.  [defendants]."  He 
then  states  that  some  time  after  this  he  call- 
ed on  them  for  the  whisky,  or  sent  a  messen- 
ger twice,  and  they  refused  to  let  him  have 
it  He  was  asked:  "Have  they,  or  either 
of  them,  or  any  person  for  them,  paid  you 
back  the  sum  of  $170,  or  any  part  thereof,  or 
in  any  way  changed  their  contract  with  you?' 
To  which  he  replied:  "No,  sir."  This  is  all 
of  his  evidence  from  which  it  can  be  even 
inferred  that  he  had  paid  anything  in  pur- 
suance of  the  alleged  contract 

Upon  the  hearing  of  the  cause  the  court 
overruled  the  demurrer,  perpetuated  the  tem- 
porary injunction  theretofore  awarded  the 
plaintiff,  and  decreed  that  he  was  entitled  to 
all  of  the  rights  and  title  of  the  defendants 
to  the  whisky  in  question,  and  entitled  to  the 
possession  thereof,  subject  to  such  right  as 
the  government  of  the  United  States  may  ex- 
ercise over  it  and  that  to  obtain  the  posses- 
sion of  the  same,  a  vnrit  of  possession  is  or- 
dered to  be  awarded  the  plaintiff,  directed  to 
the  sheriff  of  Scott  county  for  execution. 
From  this  decree  the  defendants  obtained  an 
appeal  to  this  court 

The  controversy  here  is  as  to  perscmal  proih 
erty  having  no  pretium  affectlonis.  The  an- 
swer denies  all  the  grounds  of  equity  set  up  in 
the  bill,  and  no  ground  for  equitable  interfer- 
ence is  supported  by  proof.  Where  this  is 
the  case,  the  plaintiff  should  be  left  to  his 
remedy  at  law.  To  entitle  a  complainant  to 
specific  performance  of  a  contract,  his  bill 
must  not  only  allege  an  Irreparable  injury, 
but  must  set  up  a  state  of  circumstances 
which,  if  true,  show  that  the  injury  would 
be  Irreparable.  Moore  v.  Steelman,  80  Va. 
340;  Goolsby  v.  St  John,  25  Grat  15L 

In  this  case  appellee  had  brought  hia  action 
of  detinue  to  recover  possession  of  the  whisky 
in  controversy,  and  section  2907  of  the  Code 
provides  that  upon  the  plaintiff  in  such  an  ac- 
tion, his  agent  etc.,  making  affidavit  that 
there  is  good  reason  to  believe  that  the  de- 
fendant is  insolvent  so  that  any  recovery 
against  him  for  the  alternate  value  of  the 
property  and  for  damages  and  costs  would 
probably  prove  unavailing,  or  that  the  prop- 
erty for  the  recovery  of  whidi  the  action  was 
brought  would  be  sold,  removed,  etc^  so 'that 
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ft  would  not  be  forthcoming  to  answer  the 
final  Judgment  of  the  court  respecthig  the 
Bame,  and  that  when  such  affidavit  stat^  the 
kind,  quality,  and  value  of  the  property  claim- 
ed by  the  plaintiff,  and  that  the  afOant  verily 
believes  that  the  plaintiff  is  entitled  to  re- 
cover the  same,  the .  clerk  of  the  court  In 
which  the  action  is  pending,  upon  the  plain- 
tiff or  some  one  for  him  executing  a  bond, 
with  sufficient  surety,  etc.,  payable  to  the  de- 
fendant,  conditioned  as  prescribed  by  the 
statute,  shall  issue  an  order  or  other  process, 
directed  to  the  sheriff  or  other  proper  officer, 
commanding  him  to  seize  and  take  into  his 
possession  the  property  mentioned  In  such 
affidavit,  and  it  shall  be  the  duty  of  the  offi- 
cer to  whom  such  order  or  process  is  direct- 
ed and  delivered  to  forthwith  proceed  to  exe- 
cute the  same. 

In  determining  whether  appellee's  remedy 
was  complete  and  adequate  at  law,  the  stat- 
ute referred  to  is  to  be  considered;  and, 
this  done,  it  is  dear  that  It  was.  Moreover, 
if  his  alleged  contract  were  clearly  and  defi- 
nitely proved,  the  inability  of  appellants  to 
perform  their  undertaking  at  all,  when  called 
upon  by  the  court  to  do  so,  was  sufficient  to 
prevent  a  decree  against  them  for  ijte  specific 
performance;  and  this  is  true  even  if  they 
had  rendered  themselves  unable  to  perform 
it  Jones  V.  Tunis,  90  Va.  — ,  87  S.  E^  841; 
PouL  Spec.  Perf.  §§  883,  8M. 

A  court  of  equity  will  not  interfere  in 
specific  performance  where  the  court  would 
be  unable  to  enforce  Its  own  judgment  Fry, 
Spec.  Perf.  |  27. 

Conceding  that  the  sheriff  of  Scott  county 
^ould  have  the  right  under  the  decree  of  the 
:ourt  to  enter  the  warehouse  of  the  United 
States  government  seize  the  whisky  claimed 
by  appellee,  and  deliver  it  to  him,  upon  the 
tax  thereon  due  the  government  being  paid, 
he  neither  avers  nor  proves  his  readiness  and 
ability  to  pay  this  tax. 

We  are  of  opinion  that  appellee's  remedy  Is 
complete  and  adequate  at  law,  and  that  i^ 
this  was  not  the  case,  his  alleged  contract  is 
such  that  a  court  of  equity  cannot  perform. 

The  decree  appealed  from  will  therefore 
be  reversed  and  annulled,  and  this  court  will 
enter  such  decree  as  the  circuit  court  should 
have  entered,  dismissing  appellee's  bill,  with 
costs  to  appellants. 

Reversed* 


(99  Va.  689) 

VAUGHT  et  ux.  v.  MEADOB. 

(Sapreme  Oourt  of  Appeals  of  Virginia.    July  4, 

1901.) 

FOREIGN    JUDGMENT— ENFORCEMENT— EQUI- 
TABLE RELIEF. 

Plaintiff,  a  nonresident,  filed  a  bill,  and 
set  ap  a  judgment  for  $441  obtained  against 
defendant  and  wife  in  West  Virginia,  where 
defendants  resided,  and  sought  to  subject  the 
interest  of  defendant's  wife  in  her  father's  es- 
tate in  this  state  to  the  satisfaction  of  the 
debt.  Defendants  answered  that  the  judgment 
was  obtained  on  a  note  executed  by  Uiem,  but 

89  S.E.— 15 


that  after  the  judgment  was  obtained,  and  be- 
fore the  present  suit  was  instituted,  the  trus- 
tee in  a  deed  securing  the  note  fraudulently 
sold  the  mortgaged  property  without  advertis- 
ing it,  and  bid  it  in  for  plaintiff  at  $100,  and 
that  plaintiff  subsequently  sold  it  for  $800,  and 
prayed  that  the  answer  be  treated  as  a  cross 
bill,  and  that  plaintiff  be  compelled  to  account 
for  the  value  of  the  land  sold  under  the  deed 
of  trust.  Held,  that  the  answer  constituted  » 
valid  defense. 

Appeal  from  circuit  court,  Giles  county. 

Bill  by  R.  G.  Meador  against  Bufus  F. 
Vaught  and  others.  From  a  decree  in  favoi 
of  complainant,  defendants  Vaught  appeal 
Reversed. 

S.  W.  Williams,  for  appellants.  W.  J. 
Henson,  for  appdlee. 

GARDWBLIi,  J.  January  27,  1892,  Bufus 
F.  Vaught  and  Blizabeth  H.  Vaught,  his 
wife,  residents  of  the  county  of  Mercer,  W. 
Va.,  executed  a  deed  to  one  J.  W.  Hale,  tms^ 
tee,  of  the  same  county  and  state,  convey- 
ing to  him  a  tract  of  162^  acres  of  land  sit- 
uated in  said  county,  *'in  trust  to  secure  pay- 
ment of  a  note  executed  January  26,  1892, 
by  Bufus  F.  Vaught,  payable  one  day  after 
date,  with  interest  from  date^  to  the  order 
of  Meador  and  Pack,  for  the  sum  of  three 
hundred  and  ^Vio*  dollars."  On  the  23d  of 
March,  1897,  Meador  obtained,  before  a  Jus- 
tice of  the  peace  in  the  Qounty  of  Mercer,  a 
judgment  against  Bufus  F.  Vaught  and 
Blisabeth  H.  Vaught,  his  wife,  for  the  sum 
of  $300  principal,  and  $141  interest;  the 
whole  amount  aggregating  $441,  to  bear  in- 
terest from  the  date  of  the  judgment.  The 
summons  of  the  justice  upon  which  the 
judgment  was  rendered  shows  that  the  action 
was  "for  the  recovery  of  money  due  by 
note,"  and  the  proof  in  tills  record  leaves  no 
room  to  doubt  that  the  note  was  none  other 
than  the  note  of  Bufus  F.  Vaught  secured 
by  the  deed  of  trust  above  referred  to,  but 
It  does  not  appear  whether  the  land  em- 
braced in  the  deed  of  trust  was  that  of  Bu- 
fus F.  Vaught  or  his  wife. 

To  the  1st  April  rules,  1897,  of  the  cir- 
cuit court  of  Giles  county,  B.  G.  Meador 
brought  suit  by  way  of  foreign  attachment 
in  equity  against  Bufus  F.  Vaught,  Bliza- 
beth H.  Vaught,  and  others,  and  in  his  bill 
sets  out  the  above-mentioned  judgment,  and 
avers  the  nonresidence  of  Bufus  F.  and  Eliz- 
abeth Vaught;  that  the  latter  was  a  mar- 
ried woman  at  the  time  of  the  rendition  of 
the  judgment:  that  she  was  a  daughter  of 
one  John  A  Cook,  who  had  a  short  while  be- 
fore died  intestate^  leaving  valuable  real  es- 
tate in  the  county  of  Oiles,  which  descended 
to  his  heirs  at  law,  and  also  some  i>er- 
Bonal  estate;  and  that  the  plaintiff  has  the 
right  to  come  into  a  court  of  equity  and  have 
Elizabeth  Vaught's  interest  in  the  realty 
and  the  personalty  of  which  her  father  died 
seised  and  possessed  attached  and  subjected 
to  the  payment  of  his  debt 

Blizabeth  Vaught  appeared  at  the  May 
term  of  the  court,  1897,  and  filed  her  special 
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plea  of  coverture,  to  the  filing  of  which  the 
plaintiff  objected;  and  the  court,  without 
passing  on  the  exception,  made  its  decree* 
directing  certain  accounts  to  be  taken. 

At  the  May  term,  1899,  of  the  court,  the 
plaintiff  confessed  the  truth  of  the  plea  of 
coverture;  and  Rufus  F.  and  Blizabeth 
Vaught  filed  their  joint  demurrer  and  an- 
swer to  the  bill,  in  which  answer  the  plain- 
tiff filed  exceptions  in  writing,  which  were 
sustained  tiy  the  court,  and  the  greater  part 
of  the  answer  stricken  out,  whereupon  Ru- 
fus F.  and  Elizabeth  Vaught  filed  their  Joint 
amended  answer,  which  was  also  stricken 
out  on  written  exceptions  thereto. 

By  that  part  of  the  original  answer  which 
was  stricken  out  the  defense  sought  to  be 
made  was  that  the  plaintiff's  Judgment  had 
been  paid  and  fully  satisfied.  The  answer 
averred  that  after  the  Judgment  was  ren- 
dered, and  before  this  suit  was  brought,  the 
trustee  in  the  deed  of  trust  which  had  been 
given  by  the  respondents  on  the  Mercer 
county  land  to  secure  the  debt  for  which  the 
judgment  was  given  had  executed  a  deed 
purporting  to  convey  the  land  to  the  plain- 
tiff; that  the  recitals  in  the  deed  that  the 
land  had  been  sold  as  required  by  law  and 
purchased  by  the  plaintiff  were  false  and 
untrue;  that  the  land  was  not  advertised 
nor  sold  as  required  by  law,  nor  as  required 
by  the  trust  deed;  that  the  trustee  acted 
at  the  pretended  sale  as  the  bidder  for  the 
plaintiff,  and  bid  off  the  land  for  him  at 
$100,  which  was  such  a  ruinous  and  out- 
rageous sacrifice  of  it  as  would  shock  the 
moral  sense  of  a  chancellor;  that  the  land 
At  the  time  of  the  pretended  sale  was  worth 
at  least  $1,000,  and  plaintiff  had  thereafter 
■old  It  at  the  price  of  $800,  and  institutes  this 
suit,  supported  by  afiEldavit,  claiming  the 
whole  of  his  debt,  not  even  giving  credit 
for  the  $100.  The  respondents  sought  to  set 
up  this  fraud  as  a  defense,  and  to  have  the 
plaintiff  account  for  the  full  value  of  their 
land  so  obtained  by  him,  and  the  same  set 
off  against  his  alleged  debt,  and,  to  this  end, 
asked  that  their  answer  be  treated  as  a  cross 
bilL 

By  their  amended  answer,  respondents 
sought  to  present  the  issue  of  payment  and 
satisfaction. 

The  accounts  directed  having  been  duly  tak- 
en and  filed  in  the  cause,  the  circuit  court, 
at  its  May  term,  1900,  made  a  decree  sub- 
jecting to  the  satisfaction  of  plaintiff's  debt 
Elizabeth  Vaught's  interest  in  the  estate  of 
her  father. 

From  this  decree  Vaught  and  wife  appeal- 
ed to  this  court 

It  seems  beyond  controversy  that  the  va- 
lidity of  the  contract  upon  which  a  Judgment 
is  rendered  by  a  court  of  competent  Jurisdic- 
tion in  a  foreign  state  is  established  by  the 
Judgment,  and  the  Judgment  must  be  given 
the  same  credit  and  effect  in  this  state,  in 
which  it  is  sought  to  be  enforced,  as  it  had 
In  the  state  where  rendered.    2  Black,  Judgm. 


I  920;  Clarke's  Adm'r  ▼.  Day,  2  Leigh,  172; 
Dicey,  Ck>nfi.  Laws,  435,  and  authorities  there 
cited. 

It  is  proven  in  this  case  that  when  the 
Judgment  in  question  was  rendered  a  Jus- 
tice of  the  peace,  under  the  constitution  and 
laws  of  West  Virginia,  had  Jurisdiction  In  a 
civil  action  based  upon  a  note,  the  principal 
of  which  is  not  over  $300,  and  to  render  a 
Judgment  thereon  for  the  principal  and  its 
accumulated  interest  when  the  principal  and 
interest  aggregated  more  than  $300,  but  the 
Judgment  should  show  what  portion  thereof 
was  the  principal  of  the  note,  and  what  pot- 
tion  was  accumulated  interest  thereon. 

The  doctrine  has  been  so  often  repeated  in 
the  decisions  of  this  and  other  courts  that 
it  is  now  regarded  as  a  well-established  rule 
that,  when  a  court  of  equity  acquires  Juris- 
diction of  a  cause  for  any  purpose,  it  will 
retain  it,  and  do  complete  Justice  between  the 
parties,  enforcing,  if  necessary,  legal  rights 
and  applying  legal  remedies  to  accomplish 
that  end.  Ooke  Co.  v.  Browning  (Just  decid- 
ed) 39  S.  B.  158,  and  authorities  there  cited. 

The  defenses  sought  to  be  set  up  by  that 
part  of  appellants'  answer  stricken  out  by 
the  circuit  court  grew  substantially  out  of 
the  same  transaction  with  the  debts  sued 
on  in  this  cause,  and  it  is  no  answer  to  these 
defenses  to  say  that  appellee  here  (plaintiff 
below)  was  a  nonresident  He  had  submit- 
ted himself  to  the  jurisdiction  of  the  court, 
and  it  was  clearly  within  its  power  to  im- 
pose upon  him  such  terms  as  were  just  and 
equitable,  if  the  averments  of  the  answer 
were  sustained  by  the  proof  adduced  to  sup- 
port them. 

While  the  court's  decree  In  such  a  case 
would  not  operate  to  transfer  title  to  land  in 
West  Virginia,  it  would,  with  respect  to  all 
matters  and  things  properly  adjudicated  and 
determined  by  the  court  be  binding  upon 
the  consciences  of  the  parties  thereta;  and 
when  the  decree  finds  and  determines  the 
eqiiities  of  the  parties  in  respect  to  such 
land,  and  directs  a  conveyance  by  the  par- 
ties in  accordance  with  their  equities,  such 
decree,  although  no  conveyance  has  been  exe 
cuted,  may  be  pleaded  as  a  cause  of  ac- 
tion or  as  a  ground  of  defense  in  the  courts 
of  the  state  where  the  land  is  situated;  and 
it  is  entitled,  in  the  court  where  so  pleaded, 
to  the  force  and  effect  of  record  evidence  of 
the  equities  therein  determined,  unless  it  be 
impeached  for  fraud.  It  has  also  been  held 
that  a  court  of  equity,  having  jurisdiction  of 
the  parties,  has  the  power  to  compel  the  de- 
fendant to  release  and  discharge  an  apparent 
cloud  upon  the  title  to  land  situated  In  an- 
other state.  On  the  same,  principle,  if  a 
title  or  power  affecting  lands  in  another  state 
was  obtained  by  duress  or  fraud,  a  personal 
decree  may  be  had,  upon  i^oper  averments, 
vacating  such  title  or  power.  Or  If  such 
lands  have  been  converted  into  money,  or 
money  has  been  realized  from  them,  by  one 
acting  under  a  fraudulent  title  or  power,  he 
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can  be  compelled  to  account,  either  In  law  or 
equity,  as  the  nature  of  the  accounts  or  the 
character  of  the  relief  may  require.  2  Black, 
Judgm.  I  872,  and  authorities  there  cited. 

In  Poindexter  ▼.  Burwell,  82  Va.  607,  It 
was  held  that  a  court  of  equity  can  act  upon 
the  person.  If  he  he  within  its  Jurisdiction, 
and  compel  him  to  conyey  the  land  situated 
In  another  state,  or  otherwise  comply  with 
Its  decree. 

In  Hotchkiss  v.  Middlekauf  ,  06  Va.  640,  82 
&  B.  86,  the  doctrine  was  upheld  that  while 
real  estate  is  ezclusiyely  subject  to  the  laws 
and  jurisdiction  of  the  courts  of  the  state  in 
which  it  is  located,  and  courts  of  equity  In 
one  state  cannot  decree  the  sale  of  lands  of 
a  person  under  disability  lying  In  another 
state*  In  cases  of  fraud,  trust,  or  contract, 
courts  of  equity  haying  Jurisdiction  oyer  the 
parties  may  administer  full  relief  without 
regard  to  the  nature  or  situation  of  the  prop- 
erty, and  may  compel  the  conyeyance  of 
property  which  lies  beyond  its  Jurisdiction, 
proylded  it  can  enforce  its  decree  by  the  ex- 
erdae  of  its  powers  oyer  the  persons  before 
tt  It  is,  says  the  opinion,  no  yiolation  of 
the  floyereignty  of  one  state  for  a  court  of 
equity  of  another  state  to  compel  a  party 
before  it  to  do  an  act  which,  if  done  yolun- 
tarily  anywhere,  would  not  be  such  yiolation. 

Pomeroy,  In  discussing  the  Jurisdiction  of 
courts  of  equity  in  cases  of  fraud,  says:  '*It 
is  impossible,  especially  in  the  United  States, 
to  formulate  any  unlyersal  rule  concerning 
the  extent  or  the  exercise  of  the  equitable 
Jurisdiction  in  matters  of  fraud,  since  the 
decisions  of  different  courts  and  in  different 
states  are  directly  at  yariance  with  respect 
to  Its  existence  and  extent,  and  since  its 
exercise  must  depend,  to  a  great  extent,  upon 
the  circumstances  of  particular  cases,  and 
eyen  upon  the  temperaments  and  opinions 
of  tndiyidual  Judges.  The  Jurisdiction,  where 
it  exists,  may  be  exercised  by  granting  reliefs 
which  are  wholly  pecuniary,  and  therefore 
legaL  In  conferring  these  reliefs  which  are 
purely  equitable,  and  therefore  exclusiye,  the 
power  of  equity  knows  no  limit.  The  court 
can  always  shape  its  remedy  so  as  to  meet 
the  demands  of  Justice  in  eyery  case,  how- 
eyer  peculiar.  •  •  •"  2  Pom.  Eq.  Jur.  | 
010. 

In  a  recital  in  the  same  section  of  in- 
stances In  which  these  equitable  reliefs  will 
be  afforded,  the  learned  author  says  that  a 
party  obtaining  property  by  his  fraud  will  be 
regarded,  with  respect  to  the  property  which 
he  has  so  acquired,  as  a  trustee  for'  the 
party  defrauded. 

If  the  ayerments  of  appellants'  answer, 
asked  to  be  treated  as  a  cross  bill,  be  true 
(and  they  must  be  so  treated  in  considering 
objections  to  the  answer),  to  deny  the  re- 
lief they  ask  would,  In  effect,  allow  appellee, 
by  the  grossest  fraud,  to  acquire  $800  from 
the  sale  of  appellants'  land  in  Mercer  coun- 
ty, W.  Va.,  on  which  he  held  a  deed  of  trust 
to  secure  the  yery  debt  upon  which  is  based 


the  Judgment  he  asserts  in  this  cause,  and 
glye  appellants  no  credit  whateyer  therefor. 

If  it  be  found  that  appellee  has  by  his 
fraud  dbtained  property  as  to  which  he  is  to 
be  regarded  as  a  trustee  for  appellants,  they 
should  be  restored  to  the  positions  they  oc- 
cupied before  the  fraud  was  committed,  or 
the  yalue  of  the  property  should  be  set  off 
against  the  Judgment  he  sues  on;  and,  if 
there  be  a  residue  thereof,  a  decree  in  f ayor 
of  appellants  against  appellee  for  such  resi- 
due should  be  giyen. 

We  are  of  opinion,  therefore,  that  the 
circuit  court  erred  in  sustaining  the  excep- 
tions to  appellants'  answer,  and  its  decree 
appealed  from  will  be  reyersed  and  annulled, 
and  the  cause  remanded  to  be  further  pro- 
ceeded with  in  accordance  with  the  yiew«  ex- 
pressed in  this  opinion* 

Reyersed. 

KEITH,  P.,  absent 


(99ya.68K) 

STBINMAN  y.  VIOAHS. 

(Supreme  Ooart  of  Appeals  of  Virginia.    July  4, 

1001.) 

EQUITY  JURISDICTION— RSMOVAL  OF  CLOUD 
ON  TITLB  —  POSSESSION  OF  PLAINTIFr — 
EJECTMENT-JUDICIAL  8ALBS-UNDBRLTINO 
MINERALS. 

1.  The  holder  of  the  legal  title,  in  actual 
possession  of  the  surface  of  land  underlain  by 
undeveloped  minerals, — no  mines  having  been 
opened,— ^as  a  suflScient  possession  to  enable 
him  to  sue  to  remove  a  cloud  on  his  title,  con- 
sisting of  a  deed  purporting  to  convey  the  un- 
derlying minerals. 

2.  Code,  §  2726^  originally  provided  that, 
where  premises  were  actually  occupied,  eject- 
ment was  confined  to  such  occupant,  but,  where 
vacant,  the  action  might  be  mamtained  against 
one  merely  claiming  title.  Acts  1885-96,  p. 
514,  amending  such  section,  permits  a  plaintiff, 
where  premises  are  occupied.  In  his  discretion* 
to  join  iis  defendants  any  persons  claiming  any 
interest  therein  adversely  to  the  plaintiff.  Held 
not  to  enable  a  person  in  possession  of  land  to 
maintain  ejectment  against  one  claiming  ad- 
versely to  him. 

3.  Code,  c.  2,  §  5,  subsec.  10,  declares  land  to 
include  lands,  tenements,  and  hereditaments, 
and  all  rights  thereto  and  interest  therein,  oth- 
er than  a  chattel  interest  A  person  owning 
land  in  its  entirety  contracted  to  sell  it,  giving 
a  title  bond  therefor.  The  purchaser  having 
defaulted,  on  the  vendor's  death  his  administra- 
tor prayed  a  specific  performance,  and  the  land 
was  sold  under  a  decree  to  satisfy  the  unpaid 
purchase  money.  A  subpurchaser  alleged  his 
purchase  of  the  underlying  minerals,  and  pray- 
ed that  the  sale  be  set  aside,  and  the  land  be 
first  offered  for  sale  with  the  minerals  reserved, 
which  should  not  be  sold  unless  a  sale  of  the 
surface  failed  to  produce  an  amount  sufficient 
to  discharge  the  lien.  No  action  was  taken  on 
this  petition,  and  the  sale  was  confirmed,  and 
a  conveyance  made  of  the  tract  without  reser- 
vation, and  a  final  decree  pronounced,  from 
which  no  appeal  was  taken.     Held,  that  the 

{)urcha8er  took  title  to  the  whole  of  the  land, 
ncluding  the  underlying  minerals. 

Appeal  from  circuit  court.  Wise  county. 
Suit  to  remove  a  cloud  on  title  by  one 
Vicars  against  one  Stelnman.    From  a  de- 
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cree  In  f etof  of  plaintiff,  defendant  appeals. 
AfSrmed. 

R.  T.  Irvine,  for  appellant.  Fulton  &  Mc- 
Dowell, for  appellee. 

WHITTLE,  J.  The  appeal  in  this  cause 
is  from  a  decree  of  the  circuit  court  of  Wise 
county  in  a  suit  in  equity  instituted  by  the 
appellee^  Vicars,  against  the  appellant.  Stein- 
man,  to  remove  a  cloud  cast  upon  Vicars' 
title  to  158  acres  of  land  by  a  deed  from 
Skeen  conveying  to  Steinman  the  coal  and 
minerals  underlying  the  land. 

The  record  discloses  the  following  facts: 
In  the  year  1874,  Dale  Garter  contracted  to 
8^  E56  acres  of  land  situated  in  Wise  coun- 
ty, Va.,  to  Skeen,  at  the  price  of  $1  per  acre^ 
and  executed  a  title  bond  therefor. 

Skeen  having  failed  to  pay  the  purchase 
price,  and  Dale  Carter  having  died,  in  the 
year  1882  his  administrators  filed  a  bill  in 
the  circuit  court  of  that  county  against  the 
heirs  at  law  and  widow  of  Dale  C&rter, 
Skeen,  and  subpurchasers  from  him,  includ- 
ing Steinman,  praying  for  a  specific  perform- 
ance of  the  contract  of  sale.  Accordingly 
the  court  decreed  a  sale  of  the  whole  land 
to  satisfy  the  unpaid  purchase  money,  and 
the  lS8-acre  tract,  the  subject  of  this  litiga- 
tion, was  purchased  by  Counts. 

At  this  stage  of  the  proceedings,  Steinman 
filed  a  petition  in  the  cause  in  which  he  set 
forth  his  purchase  of  the  coal  and  minerals 
from  Skeen,  the  sale  of.  the  land  to  satisfy 
the  vendor's  lien  due  to  Carter's  estate,  and 
prayed  that  the  sale  be  set  aside,  that  the 
land  be  first  offered  for  sale  with  the  coal 
and  minerals  reserved,  and  that  the  coal  and 
minerals  be  not  sold  unless  a  sale  of  the 
surface  failed  to  produce  a  sufficient  amount 
to  discharge  the  lien.  Subsequently  to  the 
filing  of  this  petition,  upon  which  no  direct 
action  was  taken.  Counts  paid  the  purchase 
money,  and  the  158  acres  were  conveyed  to 
him  by  decree  of  the  court,  and  a  final  de- 
cree was  pronounced  In  the  cause,  from 
which  no  appeal  was  taken. 

The  land  was  afterwards  sold  at  the  suit 
of  lien  creditors  of  Counts,  and  purchased 
by  E.  C.  Greear  and  J.  1*.  Oreear,  who  sold 
and  conveyed  the  same  to  Vicars.  It  appears 
that  Counts,  the  Greears,  and  Vicars  took  ac- 
tual possession  of  the  land  under  their  re- 
spective purchases,  which  possession  has 
been  continuous  and  uninterrupted  to  the 
present  time. 

In  his  answer  to  Vicars'  bill,  Steinman  set 
up  his  purchase  and  conveyance  of  the  coal 
and  minerals  from  Skeen;  that  he  had  been 
regularly  assessed  with  and  had  paid  taxes 
thereon  from  the  date  of  his  purchase  hith- 
erto. He  avers  that  Vicars  never  had  pos- 
session of  the  coal  and  minerals,  that  they 
were  not  sold  in  the  suit  of  Carter's  admin- 
istrator against  Skeen  and  others,  and  that 
the  deed  to  Counts  passed  no  title  in  them  to 
ttim. 

The  cause  was  finally  heard  at  the  Sep- 


tember term,  1900,  the  relief  prayed  for  was 
granted,  and  from  that  decree  this  appeal 
was  taken. 

The  first  error  assigned  Is  that  the  trial 
court  erred  in  not  dismissing  plaintiff's  bill, 
being  without  jurisdiction  in  the  premises. 
The  theory  upon  which  this  contention  rests 
is  that  the  matter  in  controversy  was  the 
coal  and  minerals  underlying  the  land,  and 
that  complainant's  actual  possession  of  the 
surface  gave  constructive  possession  merely 
of  the  coal  and  minerals;  that,  to  be  in  a 
position  to  invoke  the  aid  of  a  court  of  equity 
in  such  case,  the  plaintiff  must  have  the 
legal  title  and  be  in  actual  possession  of  the 
interest  in  land  from  which  it  is  sought  to 
remove  the  cloud.  In  other  words,  that  he 
must  have  either  mined  the  coal  and  min- 
erals, or  done  some  act  of  an  equivalent  na- 
ture. 

The  jurisdiction  of  courts  of  equity  to  en- 
tertain suits  to  quiet  possession  and  remove 
clouds  from  a  title  to  real  estate  is  firmly 
established  in  this  state. 

But  the  right  to  Invoke  this  equitable  Ju- 
risdiction only  accrues  where  the  holder  of 
the  legal  title  to  the  land  Is  In  possession. 
Being  in  possession,  he  cannot  maintain  an 
action  of  ejectment,  and,  not  having  a  full, 
adequate,  and  complete  remedy  at  law,  must 
resort  to  the  equitable  forum  for  relief.  Iron 
Co.  V.  Kelly,  03  Va.  332,  24  S.  E.  1020;  Kane 
V.  Iron  Co.,  97  Va.  329,  33  S.  E.  627. 

It  was  suggested  that  the  purpose  and  ef- 
fect of  the  amendment  to  section  2726  of  the 
Code  (Acts  1895-96,  p.  514)  was  to  enlarge 
the  scope  of  the  action  of  ejectment,  so  as 
to  enable  a  person  in  possession  of  land  to 
maintain  ejectment  against  one  "claiming 
title  thereto  or  claiming  any  Interest  therein, 
adversely  to  the  plaintiff." 

Prior  to  the  amendment,  section  2726  of 
the  Code  read:  "The  person  actually  occupy- 
ing the  premises  shall  be  named  defendant 
in  the  declaration.  If  they  be  not  occupied, 
the  action  must  be  against  some  person  exer- 
cising acts  of  ownership  therein  or  claiming 
title  thereto,  or  some  interest  therein,  at  the 
commencement  of  the  suit" 

The  amendment  reads:  "The  person  ac- 
tually occupying  the  premises  and  any  per- 
son  claiming  title  thereto  or  claiming  any  in- 
terest therein  adversely  to  the  plaintiff,  may 
also,  at  the  discretion  of  the  i^aintiff,  be 
named  defendants  in  the  declaration.  If 
there  be  no  person  actually  occupying  the 
premises  adversely  to  the  plaintiff,  then  the 
action  must  be  against  some  person  exercis- 
ing ownership  thereon  or  claiming  title  there- 
to or  some  interest  therein  at  the  commence- 
ment of  the  suit." 

Under  the  previous  statute,  where  the 
premises  were  actually  occupied,  the  action 
was  confined  to  such  occupant,  and  only  In 
cases  where  the  premises  were  vacant  could 
the  action  be  maintained  against  one  merely 
claiming  title  thereto. 

The  effect  of  the  amendment  is  to  permit 


▼a.) 


BUNTING  T.  COCHRAN. 


229 


a  plaintiff.  In  cases  where  tbe  premises  are 
oocnpled.  In  his  discretion,  to  Join  as  defend- 
ants with  the  occupant  any  persons  claiming 
title  thereto  or  claiming  any  interest  there- 
in adyersely  to  the  plaintiff. 

The  land  being  vacant,  by  the  former  stat- 
ute and  the  amendment  the  action  lies 
against  one  merely  claiming  adversely  to  the 
plaintiff.  The  land  being  occupied,  by  tiie 
amendment  one  merely  claiming  adversely 
to  the  plaintiff  may  be  joined  as  a  defendant 
along  with  the  occnpant 

There  is  nothing  in  the  amendment  to 
warrant  the  construction  that  it  was  intend- 
ed to  confer  upon  a  plaintiff  In  possession  a 
right  to  maintain  ejectment 

Such  a  construction  would  be  a  perversion 
of  the  primal  object  of  the  action  of  eject- 
ment, which  is  to  try  the  possessory  title  to 
corporeal  hereditaments  and  to  recover  the 
possession  thereof.  But,  if  the  statute  was 
susceptible  of  such  a  construction,  it  could 
not  affect  the  jurisdiction  of  the  equity 
courts;  the  maxim  being  that  equity,^  having 
once  had  jurisdiction  of  a  subject-matter  be- 
cause there  was  no  remedy  at  law,  or  be- 
cause the  remedy  at  law  was  inadequate, 
does  not  lose  such  jurisdiction  merely  from 
the  fact  that  courts  of  law  afterwards  give 
the  same  or  similar  relief. 

'The  student  must  observe^  however,  in 
applying  this  criterion  of  equity  jurisdiction, 
that  in  modem  times  the  court  of  law  fre- 
quently afforded  a  remedy  which  at  earlier 
periods  they  were  accustomed  to  deny,  and 
that  sometimes  the  legislature  had  confer- 
red on  the  law  courts  in  certain  cases  the 
same  remedial  faculty  which  belongs  to 
courts  of  equity.  But  in  neither  case,  in  gen- 
eral, does  equity  relinquish  the  cognizance 
which  once  it  has  gained;  and  therefore  not 
in  a  few  instances  *  *  *  we  find  concur- 
rent jurisdiction  established  between  the 
two  tribunals.*'  4  Minor,  Inst  <3d  Bd.)  p. 
1333;  1  Story,  £q.  Jur.  §  80. 

In  the  case  of  Kelly  v.  Manufacturing  Co., 
08  Va.  405,  36  S:  E.  511,  this  court  said: 
"Where  courts  of  equity  have  once  acquired 
jurisdiction,  a  subsequent  statute  which 
gives  to  or  enlarges  the  jurisdiction  of  the 
common-law  courts  over  the  same  subject 
does  not  deprive  the  equity  courts  of  their 
jurisdiction,  although  the  statute  may  fur- 
nish a  complete  and  adequate  remedy  at  law, 
unless  the  statute  conferring  such  jurisdic- 
tion uses  restrictive  or  prohibitory  words." 

The  mines  in  this  cause  had  never  been 
opened,  and  therefore  there  could  be  no  ac- 
tual possession  of  the  coal  and  minerals,  in 
the  sense  of  physical  contact  Actual  pos- 
session of  the  surface  of  the  land  underlain 
by  the  undeveloped  minerals  was  the  only 
possession  of  which  the  subject  was,  in  its 
then  condition,  capable,  and  It  is  a  sufficient 
possession  to  enable  the  owner  pf  the  sur- 
face to  invoke  the  jurisdiction  of  a  court  of 
equity.  He  could  no  more  bring  ejectment 
for    the    onaeveloped    underlying    minerals 


than  for  the  surface  of  which  he  was  actual- 
ly possessed. 

The  second  assignment  of  error  Is  that  in 
the  case  of  Dale  Carter's  administrator 
against  Skeen  and  others  the  court  only  sold 
the  surface  of  the  158  acres  to  Counts,  and 
that  the  Greears  and  Vicars  by  their  pur- 
chases took  nothing  more;  that  the  bill 
should  therefore  have  been  dismissed  on  the 
merits. 

Dale  Carter  owned  the  land  in  its  entirety. 
It  was  incumbered  by  a  lien  for  the  purchase 
money,  which  constituted  a  paramount 
charge  on  the  whole. 

The  bill  prayed  for  a  sale  of  the  hind. 
The  land  was  sold,  the  sale  confirmed,  the 
purchase  money  paid,  and  a  conveyance  or- 
dered and  made  of  the  entire  158  acres,  with- 
out restriction  or  reservation. 

By  the  Virginia  statute,  land  is  declared  to 
include  "lands,  tenements  and  hereditaments 
and  all  rights  thereto  and  interest  therein 
other  than  a  chattel  interest  therein."  Code, 
c  2, 1  5,  subsec.  10.    See,  also,  Id.  §  2443. 

As  has  been  remarked,  the  gravamen  of 
Steinman*8  petition  in  that  cause  was  that 
the  land,  including  the  coal  and  minerals, 
had  been  sold;  and  the  prayer  was  that  the 
sale  be  set  aside,  and  the  property  offered 
again'  for  sale,  with  the  coal  and  minerals 
reserved,  and  that  the  land,  with  the  coal 
and  minerals,  be  not  sold  in  its  entirety  un- 
less a  sale  of  the  surface  should  prove  insuf- 
ficient to  discharge  the  vendor's  lien.  The 
court  did  not  grant  the  relief  prayed  for,  but 
confirmed  the  sale,  as  already  made,  and, 
through  its  commissioner,  passed  the  title  to 
Counts. 

It  is  apparent  without  the  aUegations  of 
the  petition,  that  the  whole  subject  was  sold; 
but,  if  the  matter  had  been  in  doubt  this 
solemn  admission  of  record  by  Stelnman  that 
the  coal  and  minerals  had  been  sold  would 
have  removed  any  uncertainty  that  might 
have  found  lodgment  in  the  mind  of  an  ex- 
aminer of  the  title. 

The  decree  appealed  from  is  plainly  right 
and  must  be  affirmed. 

Affirmed* 


(99  Ya.  658) 

BUNTING  V.  COCHRAN. 

(Supreme  Court  of  Appeals  of  Virginia.    July  4, 

1901.) 

BILLS  AND  NOTES-ACTION— PLBADINQS— AN- 
SWER—INSOLVENCY— EVIDBNCE>-SUPPICIBN- 
CY— SBTT-OFF- UNLIQUIDATED  DAMAGES— AP- 
PEALr-JURISDICTION. 

1.  An  answer  to  a  cross  bill  in  an  action  on 
a  note  that  ''respondent  is  advised,  on  [defend- 
ant's] own  statement  he  has  no  substantial  de- 
fense against  the  note,"  and  "now,  having  fully 
answered,  and  here  denying  all  the  allegations 
in  said  cross  bill  not  herein  before  admitted  or 
denied,  respondent  prays  to  be  hence  dismiss- 
ed,'* etc,  is  sufficient  to  put  in  issue  every  alle- 
gation in  such  bill  whicn  it  does  not  admit  to 
be  true. 

2.  Defendant  testified  that  plaintiff  drew  a 
certain  salary  per  month,  which  he  understood 
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plaintiff  practically  spent,  and  that  the  latter 
nad  no  other  revenne  that  he  knew  of.  It 
was  shown  that  plaintiff  owned  several  shares 
of  stock,  which  defendant  proyed  to  be  yery 
valuable ;  bat  it  did  not  appear  that  he  had 
ever  failed  to  pay  his  debts,  or  that  his  checks 
had  ever  been  diishonored.  Heldj  that  the  evi- 
dence did  not  sustain  an  allegation  that  plain- 
tiff was  insolvent 

3.  In  an  action  on  a  note  bj  an  assignee 
thereof,  defendant  answered,  admitting  the 
amount  due,  and  alleged  that  he  had  been  in- 
duced to  sell  certain  shares^of  stock  bv  plaintiff 
at  a  price  greatly  below  its  value,  and  that  the 
sale  had  been  brought  about  by  a  conspiracy 
between  plaintiff  and  confederates,  with  the 
object  of  defrauding  him,  and  that  he  had  suf- 
fered a  loss,  estimated  to  be  at  least  a  certain 
sum,  which  he  asked  to  have  set  off  against 
plaintiff's  claim.  Heldy  that  such  set-off  would 
not  be  allowed,  since  it  was  for  unliquidated 
damages,  while  the  claim  was  liquidated. 

4.  Where  decree  rendered  is  less  than  the 
amount  necessary  to  confer  appellate  jurisdic- 
tion on  the  supreme  court,  such  court  will  have 
jnrisdiction  where  the  amount  of  a  set-off  al- 
lowed and  that  of  the  decree  together  equal  the 
jarisdictional  amount. 

Appeal  from  circuit  court,  Wise  county. 

Bill  by  Joseph  L.  Kelley,  as  trustee  of 
Joseph  Bunting,  Jr.,  against  0.  O.  Cochran. 
From  a  decree  in  favor  of  defendant,  Bunt- 
ing appeals.    Beversed. 

Bullitt  &  Kelly  and  D.  D.  Hull,  Jr.,  for  ap- 
pellant   B.  T.  Irvine,  for  appellee. 

KEITH,  P.  Joseph  L.  KeUy,  trustee,  filed 
his  bill  in  the  circuit  court  of  Wise  county, 
in  which  he  shows  that  in  1898  a  G  Cochran 
and  wife  executed  their  note  payable  in  30 
days  to  WUllam  S.  Stuart  for  $435,  and  se- 
cured its  payment  by  deed  of  trust  of  even 
date  conveying  to  Kelly  the  Big  Stone  Gap 
Telephone  Exchange,  and  all  lines,  franchis- 
es, and  appliances  connected  therewith;  that 
by  several  successive  assignments  this  note 
was  passed  to  Joseph  Bunting,  Jr.,  the  holder 
thereof;  that  there  has  been  no  payment 
made  upon  it,  except  the  sum  of  $120,  and  a 
release  of  the  interest  thereon  from  the  7th 
of  February,  1898,  to  August  of  the  same 
year.  The  bill  further  shows  that  in  October, 
1897,  one  Bufus  A.  Ayers  instituted  an  at- 
tachment in  equity  against  Cochran  upon  two 
negotial)le  notes  for  the  sum  of  $171,  and 
obtained  a  personal  decree  against  Cochran 
for  that  amount,  and  an  order  to  the  sheriff 
of  Wise  county  directing  a  sale  of  the  prop- 
erty mentioned  in  the  deed  of  trust  In  ac- 
cordance with  the  provision  of  the  trust  deed, 
he  had  been  called  upon  by  Bunting,  the  hold- 
er of  the  note,  to  sell  the  trust  property,  and, 
under  the  circumstances,  he  is  advised  that 
"a  sale  ought  not  to  be  had  separately,  either 
under  said  decree  or  under  said  deed  of  trust, 
but  that  the  two  sales  so  provided  for  as 
aforesaid  should  be  provided  for  at  one  and 
the  same  time."  He  therefore  asked  the 
court  to  take  Jurisdiction  over  the  subject, 
enjoin  the  sheriff  from  selling  under  the  de- 
cree in  the  attachment  suit,  and  decree  such 
a  sale  as  will  protect  the  interests  of  those 
having  liens  upon  the  property. 


Cochran  filed  his  answer,  and  admits  the 
balance  due  upon  the  note,  and  then  enters 
Into  a  statement  of  a  transaction  between 
himself  and  Bunting,  in  no  respect  connect- 
ed with  or  growing  out  of  the  execution  of 
the  note,  by  which  he  alleges  that  he  was 
Induced  by  Bunting  to  sell  certain  shares  of 
stock  In  a  corporation  which  he  and  Bunting 
had  been  instrumental  in  organizing;  that 
after  the  sale  of  the  stock  he  ascertained 
that  Bunting  had  become  its  purchaser  at  a 
price  greatly  below  Its  actual  value;  that 
the  sale  had  been  brought  about  by  a  con- 
spiracy between  Bunting  and  certain  con- 
federates, the  object  of  which  was  to  defraud 
Cochran,  and  as  a  result  of  which  the  shares 
of  stock  were  sacrificed,  and  he  had  sufTered 
a  loss  which  he  estimates  to  he  at  least  the 
sum  of  $560.  He  asks  that  this  sum  be  set 
off  against  the  balance  which  he  admits  is 
due  upon  the  note  originally  executed  by 
him  to  W.  S.  Stuart,  and  now  held  in  due 
course  of  business  by  Bunting,  and  that  he 
be  given  a  decree  for  the  excess  of  the  set-off 
over  and  above  the  admitted  demand.  He 
avers  that  Bunting  is  insolvent,  and  prays 
that  his  answer  may  be  treated  as  a  cross 
bill. 

Bunting  answered  this  cross  bill,  denying 
all  the  allegations  of  fraud  specifically,  and 
concludes  his  answer  as  follows:  ''Bespond- 
ent  is  advised  that,  upon  said  Cochran's  own 
statement,  he  has  no  substantial  defense 
against  the  note  sued  on;  but,  because  his 
allegations  are  so  utterly  at  variance  with 
the  facts,  and  out  of  abundance  of  caution, 
your  respondent  has  deemed  it  expedient  and 
proper  to  answer  thus  at  length. 

"And  now,  having  fully  answered,  and 
here  denying  all  the  allegations  in  said  cross 
bill  not  hereinbefore  admitted  or  denied,  re- 
spondent prays  to  be  hence  dismissed,  with 
his  costs  in  this  behalf  expended." 

The  answer  of  Cochran  originally  filed, 
which  he  prays  may  be  taken  as  a  cross  bill, 
does  not  waive  an  answer  under  oath,  and 
Cochran  asked  for  and  obtained  leave  of  the 
court  to  amend  by  inserting  the  waiver, 
which  the  court  permitted  to  be  done.  In 
the  meantime,  however,  the  answer  of  Bunt- 
ing had  been  filed  under  oath,  and  we  are 
asked  to  decide  whether  or  not  it  was  pr(^>er 
to  permit  the  amendment  under  the  circum- 
stances. 

In  the  view  of  the  case  which  we  take,  it 
is  unnecessary  to  decide  this  question,  and 
we  therefore  express  no  opinion  with  respect 
to  it  We  do  think,  however,  that  the  an- 
swer of  Bunting  was  sufficient  to  put  in  issue 
every  allegation  of  the  bill  which  it  does  not 
admit  to  be  true. 

It  may  be  conceded  that  the  cross  bill 
states  a  case  upon  which  Cochran  would  be 
entitled  to  recover  damages  in  a  proper  ac- 
tion, and  that  the  allegation  of  Bunting's  in- 
solvency would  give  a  court  of  equity  juris- 
diction to  hear  and  determine  a  controveray 
which  otherwise  could  be  entertained  with 
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propriety  only  In  a  court  of  law;  but  the 
answer  denies  that  Bunting  was  Insolyent, 
and  the  proof  falls  to  establish  the  fact  It 
la  true  that  Cochran,  In  his  deposition,  states 
In  answer  to  a  question  as  to  the  financial 
condition  of  J.  Bunting,  Jr.:  *1  consider  him 
Inaolvent  He  draws  a  salary  from  $100  to 
$125  a  month  from  the  Norfolk  &  Western 
Railroad*  and  I  have  always  understood  that 
he  practically  spent  It  each  month,  and  he 
had  no  other  revenue  that  I  know  of."  This 
Is  obTlously  mere  matter  of  opinion.  No 
fact  is  stated  upon  which  that  opinion  Is 
predicated.  There  Is  no  evidence  in  this  rec- 
ord of  any  debt  which  Bunting  has  failed  to 
pay  in  due  course  of  business.  It  Is  shown 
that  he  Is  the  owner  of  more  than  150  shares 
of  stock,  which  Cochran  himself  proves  are 
veiy  valuable.  He  was  associated  with  Coch- 
ran in  extensive  business  enterprises,  and 
there  is  proof  in  the  record  of  transactions 
of  considerable  magnitude  in  which  he  seemi 
to  have  been  the  business  manager,  and  there 
Is  no  proof  that  his  checks  have  ever  been 
dishonored,  or  that  he  has  failed  to  meet  his 
obligations  when  due. 

The  allegation  of  insolvency  being  thus  dis- 
posed of,  leaves  a  court  of  equity  without 
jurLsdicticMi  to  entertain  a  suit  for  unliquidat- 
ed damages. 

In  1  Bart  Law  Prac.  (2d  Ed.)  p.  510,  it  Is 
said:  '*The  set-off  must  be  of  the  same  gen- 
eral character  as  the  claim.  An  unliquidated 
demand  cannot  be  set-off  against  a  liqui- 
dated ciBlm,  nor  can  a  debt  due  be  the  sub- 
ject of  set-off  against  an  unliquidated  de- 
mand. In  the  language  of  the  authorities 
upon  the  subject  of  an  unliquidated  set-off, 
'it  must  be  capable  of  being  liquidated  or 
ascertained  with  precision  at  the  time  of 
pleading.' " 

*'Set-off  is  allowed  only  when  there  is  on 
each  side  a  debt,  and  not  when  the  claim 
of  either  party  is  for  unliquidated  damages.*' 
5  Rob.  Prac.  p.  964. 

'*The  general  rule  is  incontrovertible,  both 
at  law  and  in  equity,  that  unliquidated  dam- 
ages cannot  be  pleaded  by  way  of  set-off 
unless  there  is  some  understanding  between 
the  parties,  express  or  implied,  under  which 
the  defense  can  be  let  in,  or  scmie  special 
case  made,  such  as  the  insolvency,  ncMiresi- 
dence,  etc."  7  Wait,  Act  &  Def.  p.  481; 
Guano  Co.  T.  Appling,  33  W.  Va.  470.  10  8. 
E.  809. 

That  a  recovery  by  Cochran  upon  the  case 
stated  in  his  cross  bill  would  be  for  unliqui- 
dated damages  Is,  we  think,  beyond  doubt 
If  a  sufficient  cause  of  action  is  stated,  it 
has  every -characteristic  of  an  action  for  de- 
celt 

It  does  not  come  within  the  doctrine  of  re- 
coupment as  distinguished  from  set-off. 

**The  right  to  recoupment  arises  when  the 
basis  of  the  plaintiff's  action  Is  a  contract 
by  the  defendant  who  may,  if  he  chooses, 
recoup  any  damages  which  may  have  result- 
ed to  him  by  breach  of  another  portion  of 


the  same  contract  or  of  a  contract  made  at 
the  same  time,  and  constitutlDg  a  part  and 
parcel  of  the  same  transaction,  whether  con- 
tained all  in  one  writing  or  in  two  separate 
writings,  or  one  in  a  writing  and  the  other 
parol,  provided,  however,  they  are  all  one 
transaction."  liOgle  v.  Black,  24  W.  Va.  19, 
and  authorities  there  cited,  In  which  the 
opinion  was  delivered  by  Judge  Green,  was 
concurred  in  by  his  associates,  and  may  be 
safely  accepted  as  a  correct  statement  of  the 
law. 

We  are  of  opinion  that  the  circuit  court 
erred  In  allowing  the  set-off,  and  for  this  er- 
ror its  decree  must  be  reversed,  and  the 
<!an8e  remanded,  with  instructions  to  pro- 
ceed to  a  final  decree  in  accordance  with 
this  opinion;  Cochran,  however,  not  to  be 
prejudiced  In  his  right  to  bring  his  action  at 
law  to  recover  the  damages  which  we  have 
disallowed. 

Appellee  challenges  the  Jurisdiction  of  this 
court  upon  the  ground  that  less  than  $500 
is  involved.  In  this,  we  think,  he  Is  mani- 
festly mistaken.  It  Is  true  that  Bunting  can 
satisfy  the  decree  by  the  payment  of  a  less 
sum  than  $500,  but  it  is  also  true  that  he  is 
aggrieved  by  the  full  amount  of  the  set-off 
established  against  him;  and  Cochran  will 
not  be  permitted,  by  omceding  a  demand 
which  he  Is  unable  to  dispute,  to  deprive  his 
debtor  of  the  right  to  appeal  from  an  errone- 
ous claim  upon  his  part  sufficient  in  amount 
to  give  Jurisdiction  to  this  court 

Reversed. 


HARRISON,  J.,  absent 


(M  Va.  006) 


BANKHRS'  LOAN  &  INVESTMENT  CO.  v. 

BLAIR. 

(Supreme  Court  of  Appeals  of  Virginia.    July  4, 

1901.) 

jrUDOMSNT— LIEN— RBCORD—NOnCB— ESTATE 

BY  CURTESY, 

1.  On  August  20,  1890,  S.  conveyed  a  house 
and  lot  to  D.,  but  the  deed  was  lost  and  never 
recorded.  Subsequently,  at  the  request  of  D., 
S.  executed  a  new  deed,  dated  Auarust  20, 
1800,  conveying  the  property  to  D.^s  wife, 
which  was  recorded  October  19,  1891.  Held^ 
that  a  judgment  obtained  against  S.  subsequent 
to  October  19,  1891,  did  not  constitute  a  lien  on 
the  property. 

2.  Plaintiff  obtained  a  judgment  against  Mrs. 
T.  Frank  S.,  which  was  indexed  In  the  name 
of  Mrs.  T.  Frank  S.  on  July  31.  1891,  and  in 
1897  was  indexed  in  the  judgment  lien  docket 
as  against  May  M.  S.  Held,  that  in  the  absence 
of  evidence  that  a  purchaser  of  the  proper^ 
of  May  M.  S.  by  a  deed  recorded  October  19, 
1891,  had  actual  knowledge  of  the  judgment, 
or  knew  that  Mrs.  T.  Frank  S.  and  May  M. 
S.  were  the  same  person,  the  docketing  and  in- 
dexing of  the  judgment  were  not  constructive 
notice  to  such  purchaser  that  the  judgment 
congtituted  a  lien  on  the  property  of  May 
M.  S. 

3.  Where  property  which  constituted  a  wife's 
separate  estate  was  conveyed  by  a  deed  in 
which  the  husband  united,  a  judgment  agai:ist 
him  did  not  constitute  a  lien  on  the  husband*! 
estate  by  curtesy  In  such  property,  since  dar- 
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Ing  the  wife's  life  the  husband  had  no  interest 
in  the  property  to  which  the  jndgment  could  at- 
UlcM, 

Appeal  from  corporation  court  of  Roan- 
oke. 

Action  by  Qertmde  Blair  against  the 
Bankers*  Loan  &  Inyeetment  Company. 
BYom  a  Judgment  In  favor  of  -  plaintifT,  de- 
fendant appeals.    Reversed. 

Oocke  &  Glasgow,  for  appellant  A.  A. 
Phlegar,  for  appellee. 

BUCHANAN,  J.  On  August  20,  1890,  Dr. 
B.  D.  Downey  purchased  of  Mrs.  May  M. 
Simmons  a  house  and  lot  in  the  city  of  Roan- 
oke, gave  his  notes  for  the  deferred  purchase 
price,  and,  to  secure  their  payment,  execut- 
ed a  deed  of  trust  upon  the  same  property, 
which  the  deed  of  trust  recited  had  been 
conveyed  to  him  by  Mrs.  Simmons.  The 
conveyance  to  Dr.  Downey  was  not  record- 
ed, and  was  either  lost  or  destroyed. 

In  1891,  Mrs.  Simmons  executed  a  deed, 
dated  August  20, 1890»  to  Dr.  Downey's  wlf e^ 
for  the  same  property,  who  assumed  to  pay 
the  notes  executed  by  her  husband.  This 
deed  was  admitted  to  record  October  19, 
1891.  Being  pressed  for  the  payment  o^ 
these  notes  by  the  Fidelity  Loan  &  Trust 
Company,  the  holder  thereof,  Mrs.  Downey 
secured  a  loan  from  the  appellant,  the  Bank- 
ers' Loan  &  Investment  Company;  and,  to 
secure  its  payment,  executed  a  deed  of  trust 
on  the  property,~her  husband  uniting  with 
her,— which  was  admitted  to  record  Novem- 
ber 6,  1891.  The  proceeds  of  the  loan,  to 
the  extent  of  the  IndelitedneBS  due  the  Fidel- 
ity Loan  &  Trust  Company,  were  paid  to  it, 
and  the  purchase-money  notes  held  by  that 
company  were  taken  up,  uncanceled,  and 
held  by  the  Bankers'  Loan  &  Investment 
Company  for  its  protection. 

A  short  time  thereafter  certain  judgment 
creditors  of  Dr.  Downey  filed  their  bill  to 
subject  the  house  and  lot  to  the  payment  of 
their  Judgments,  in  which  they  alleged  that 
the  property  had  been  conveyed  to  Dr. 
Downey  by  Mrs.  Simmons  prior  to  her  con- 
veyance to  Mrs.  Downey,  and  that  her  deed 
was  void  and  in  fraud  of  their  rights. 

The  case  came  to  this  court,  and  it  was 
held  that  the  Bankers'  Loan  &  Investment 
Company  was  substituted  to  the  rights  of 
the  holders  of  the  purchase-money  notes  ex- 
ecuted by  Dr.  Downey,  and  had  priority  over 
his  judgment  creditors  seeking  to  subject 
the  land.  See  Investment  Co.  v.  Homish, 
94  Va.  608,  27  S.  B.  459. 

After  the  cause  was  remanded  for  further 
proceedings,  Miss  Gertrude  Blair,  by  peti- 
tion, which  was  treated  as  her  answer  and 
cross  bill,  became  a  party  to  the  suit  In 
her  cross  bill  she  alleged  that  she  was  own- 
er, by  assignment  of  two  Judgments,— one 
rendered  at  the  July  term,  1891,  of  the 
hustings  court  of  the  city  of  Roanoke 
against  T.  Frank  Simmons,  Mrs.  T.  Frank 
Simmons,  and  five  other  persons;    that  it 


was  docketed  the  81st  day  of  the  CNime 
month,  and  indexed  In  the  name  of  Mrs.  T. 
Frank  Simmons;  that  on  July  17,  1897,  it 
was  indexed  in  the  name  of  May  M.  Sim- 
mons; that.  Mrs.  Simmons  sometimes  sign- 
ed her  name  as  May  F.  Simmons  and  some- 
times Mrs.  T.  Frank  Simmons,  and  of  this 
fact  the  defendants  to  the  cross  bill  had 
notice;  that  the  other  Judgment  was  ren- 
dered against  May  M.  Simmons  and  T. 
Frank  Simmons  at  the  June  term,  1892,  of 
the  same  court,  and  docketed  in  their  names 
July  21st  of  that  year;  that  by  deed  dated 
August  20,  1890,  Mrs.  Simmons,  who  was 
the  owner  of  the  house  and  lot  hereinbefore 
omentioned,  sold  and  conveyed  the  same  to 
Dr.  D.  B.  Downey*  who  never  recorded  his 
deed;  that  by  another  deed,  dated  the  same 
day,  but  really  executed  in  September,  1891, 
Mrs.  Simmons  conveyed  the  same  property 
(her  husband  uniting  in  the  deed)  to  Mrs. 
MoUle  J.  Downey,  the  wife  of  Dr.  Downey, 
who  had  full  notice  of  the  prior  conveyance 
to  her  husband;  that  this  conveyance  was 
not  recorded  until  after  the  first-named  Judg- 
ment bad  been  docketed;  that  by  deed  dated 
October  1, 1891,  and  recorded  the  6th  of  that 
month,  Mrs.  Downey  and  her  husband  had 
conveyed  the  house  and  lot  to  Silas  W.  Burt 
trustee,  to  secure  a  debt  of  $7,000  to  the 
Bankers'  Loan  &  Investment  Company,— 
and  then  detailed  the  proceedings  had  in  the 
suit  brought  by  the  creditors  of  Dr.  Downey, 
which  have  already  been  sufficiently  set  out 
in  this  opinion.  She  further  alleged  that 
Mrs.  Simmons  had  departed  this  life,  and 
claimed  that  the  Judgments  were  prior  liens 
upon  the  house  and  lot,  or.  If  not  liens  upon 
the  whole  property,  they  were  liens  at  least 
to  the  extent  of  the  husband's  (T.  Frank 
Simmons')  curtesy  therein,  and  prayed  that 
her  liens  should  be  respected  and  protected, 
and  the  property  sold  for  her  benefit 

The  ground  upon  which  Miss  Blair  claims 
that  her  Judgments  are  liens  upon  the  house 
and  lot  and  have  priority  over  the  deed  of 
trust  securing  the  appellant  is  that  pro- 
vision of  section  2465  of  the  Code  which  de- 
clares that  a  deed  conveying  real  estate 
shall  be  void,  as  to  creditors  and  subsequent 
purchasers  for  valuable  consideration  with- 
out notice^  until  and  except  from  the  time 
that  it  is  duly  admitted  to  record  in  the 
county  or  corporation  -^here  the  property 
embraced  in  the  deed  is  situated. 

Under  that  section  of  the  Code  the  unre- 
corded deed  to  Dr.  Downey  was  void  as  to 
the  creditors  of  Mrs.  Simmons,  and  as  to 
them  the  title  remained  in  Mrs.  Simmons 
as  fully  as  if  the  deed  had  never  been  exe- 
cuted. This  being  so,  if  Mrs.  Simmons  had 
executed  a  new  deed  to  Dr.  Downey,  and 
he  had  recorded  it  there  can  be  no  question 
that  from  the  time  it  was  recorded  it  would 
have  invested  him  with  title  to  the  property, 
as  against  the  creditors  of  Mrs.  Simmons, 
and  that  they  could  not  have  subjected  it 
to  Judgments  obtained  against  her  subse- 
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qiicr.t  to  its  recordation.  Instead,  hower^, 
of  obtaining  a  new  conveyance  from  Mrs. 
Simmons,  or  of  setting  up  the  lost  deed  and 
recording  the  same,  Dr;  Downey  Induced 
Mrs.  Simmons  (as  must  be  Inferred  ftom  the 
evidence  in  the  cause)  to  convey  the  prop- 
erty to  his  wife,  who  assumed  to  pay  the 
purchase  price  due  from  him,  borrowed  the 
money  from  the  appellant  with  which  to  pay 
it,  and,  to  secure  the  loan,  executed  the  deed 
of  trust  upon  the  property,  in  which  her  hus- 
band united. 

The  .conveyance  to  Mrs.  Downey  and  the 
deed  of  trust  executed  to  her  and  her  hus- 
band iterated,  when  recorded,  to  invest  the 
trustee  with  title  to  the  property,  as  against 
the  creditors  of  Mrs.  Simmons,  as  fully  and 
as  comidetely  as  if  Mrs.  Simmons  had  exe- 
cuted the  new  deed  to  Dr.  Downey,  and  he 
had  executed  the  deed  of  trust  to  secure  the 
money  borrowed  to  pay  the  purchase  price 
due  flx>m  him.  As  against  the  creditors  of 
lira.  Simmons,  the  unrecorded  deed  was  a 
mere  nullity.  As  to  them,  it  had  no  exist- 
ence, in  contemplation  of  law,  •  and  their 
rights  must  be  determined  as  if  It  had  never 
been  executed.  They  cannot  treat  the  deed 
as  a  nullity  for  some  purposes,  and  as  valid 
for  others.  The  fact  that  it  may  be  valid 
between  the  parties  and  as  to  subsequent 
purchasers  does  not  affect  them.  It  neither 
adds  to  nor  detracts  from  their  rights.  That 
is  a  question  for  those  parties,  not  for  the 
creditors  of  Mrs.  Simmons.  "This  being  true, 
tmless  the  subsequent  recorded  deed  to  Mrs. 
Downey  was  made  to  hinder,  delay,  and  de- 
fraud the  creditors  of  Mrs.  Simmons  (and 
this  is  not  claimed),  they  have  no  right  to 
subject  the  property  to  Judgments  obtained 
or  docketed  against  their  debtor  after  the 
subsequent  deed  was  put  on  record.  Any 
other  construction  of  the  registry  act  upon 
the  question  under  consideration  would  not 
only  protect  the  creditors  from  any  injury 
resulting  from  a  failure  to  record  the  deed, 
but  would  give  them  greater  rights  than  they 
would  have  had  if  th^  deed  had  not  been 
executed,  and  would  enable  them  .to  subject 
the  property  to  the  payment  of  Judgments 
obtained  or  docketed  against  their  debtor 
after  the  record  showed  that  she  had  no  in- 
terest whatever  in  the  property.    . 

One  of  the  Judgments  asserted  by  Miss 
Blair  was  obtained  after  the  conveyance  to 
Mrs.  Downey  and  the  deed  of  trust  securing 
appellant  had  been  recorded.  The  other  was 
rendered  against  T.  Frank  Slmmcois,  Mrs. 
T.  Frank  Simmons,  and  five  others^  and  duly 
docketed  and  indexed  in  the  names  of  the 
defendants  as  they  appeared  In  the  Judg- 
ment, prior  to  the  execution  and  recordation 
of  the  conveyances  to  Mrs.  Downey  and  the 
trustee. 

In  July,  1807,  the  last-named  Judgment 
was  Indexed  in  the  Judgment  lien  docket  in 
the  name  of  "May  M.  Simmons,  who  is 
claimed  to  be  Mrs.  T.  Frank  Simmons."  It 
Is  not  shown  that  Mrs.  Downey,  or  the  par- 
80  S.B.— 16% 


ties  who  daim  under  her,  had  actual  notice 
of  that  Judgment  when  they  purchased,  or 
that  Mrs.  T.  Frank  Simmons  and  May  M. 
Simmons  were  the  same  person.  Docketing 
and  indexing  that  Judgment  in  the  name  of 
Mrs.  T.  Frank  Simmons  was  not  construct- 
ive notice  that  it  was  a  lien  u];)on  the  house 
and  lot  standing  upon  the  record  in  the  name 
of  May  M.  Simmons.  The  trustee  in  the 
deed  of  trust  and  the  appellant  were  charge- 
able with  notice  of  the  fact  that  the  assignor 
of  the  appellee.  Miss  Blair,  held  a  Judgment 
against  Mrs.  T.  Frank  Simmons,  and  of  the 
amount,  terms,  and  character  thereof;  but 
they  were  not  chargeable  with  notice  that 
May  M.  Simmons,  the  grantor  of  Mrs. 
Downey,  and  Birs.  T.  Frank  Simmons, 
named  in  the  Judgment,  and  in  whose  name 
it  was  docketed,  were  the  same  person.  The 
Judgment  did  not  disclose  that  fact,  nor  did 
it  suggest  any  fact  that  would  have  led  up 
to  that  fact  Code  Va.  I  8561;  In  re  Ridg- 
way's  Appeal,  15  Pa.  177;  Johnson  v.  Hess, 
25  N.  B.  445.  See  Pom.  Bq.  Jmr.  |§  654,  665. 
Indeed,  counsel  for  appellant  did  not,  either 
in  his  brief  or  oral  argument,  seem  to  place 
much  reliance  upon  that  contention. 

The  cross  bill  claims  that  the  Judgments  are 
at  least  liens  upon  the  husband's  ^(T.  Frank 
Simpions')  estate  by  the  curtesy  in  the  prop- 
erty. The  property  was  the  wlfe^s  separate 
statutory  estate.  During  her  life  he  had  no 
interest  in  it  upon  which  the  lien  of  the 
Judgments  could  attadi,  and,  she  having 
aliened  the  property  by  a  conveyance  in 
whidi  he  united,  his  right  by  the  curtesy 
was  defeated.  Breeding  r.  Davis,  77  Va. 
689,  46  Am.  Rep.  740;  Campbell  ▼.  McBee^ 
92  va.  68,  22  S.  B.  807. 

We  are  of  opinion,  therefore,  that  the  Judg- 
ments asserted  by  Miss  Blair  are  not  liens 
upon  the  house  and  lot  m^itloned,  and  that 
the  corporation  court  erred  in  so  decreeing. 
The  decree  appealed  from  must  be  reversed, 
and  this  court  will  enter  a  decree  dismissing 
Miss  Blair's  cross  bill,  and  remanding  the 
cause  for  further  proceedings. 

Beversed. 


(61  S.  C.  110) 

MILFORD  V.  AIKBN. 

(Supreme  Court  of  South  Carolina.    July  18, 

1901.) 

OHATTBL  MORTOAGE^-PROBATINO. 

Under  17  St  at  Large,  p.  1053,  |  8,  pro- 
viding that  a  chattel  mortgage,  where  amount 
secured  is  not  more  than  $10(>,  shall  be  entered 
on  index  book,  and  section  4,  repealing  acts  in- 
consistent with  snch  act,  a  chattel  mortgage 
for  less  than  $100  need  not  be  probated  before 
indexing. 

Appeal  from  common  pleas  circuit  court 
of  Greenwood  county;  Benet,  Judge. 

Action  by  Joseph  H.  Milford  against  Da- 
vid Aiken  for  conversion.  From  an  order 
affirming  a  Judgment  of  a  magistrate,  plain- 
tUf  appeals.    Affirmed. 
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Graydoii  &  Giles,  for  appellant.  Oaldwell 
&  Park,  for  respondent 

POPE,  J.  This  was  an  action  for  |50 
damages,  brought  in  magistrate's  court,  re- 
sulting from  the  alleged  wrongful  and  un- 
lawful taking  by  the  defendant  of  th^  plain- 
tiiTs  cow,  and  unlawfully  converting  the 
same  to  defendant's  own  use.  A  Judgment 
was  rendered  in  the  magistrate's  court  for 
the  defendant.  An  appeal  was  then  taken 
by  the  plaintiff  to  the  court  of  common  pleas 
for  Greenwood  county,  and  was  heard  by 
his  honor,  Judge  Benet  After  a  full  hear^ 
ing  in  the  latter  court,  the  circuit  Judge  dis- 
missed the  appeal.  It  now  comes  before 
this  court  on  appeal,  and,  while  there  are 
several  exceptions  presented,  the  only  ques- 
tion really  involved  by  them  is  this:  Can 
a  mortgage  of  chattels  for  a  sum  less  than 
$100,  which  is  duly  indexed  In  the  clerk's 
office,  according  to  the  requirements  of  the 
act  of  1882  (see  17  St  at  Large,  pp.  1053, 
1054),  and  without  any  other  record  thereof 
in  said  clerk's  office,  be  held  to  impute  no- 
tice of  such  chattel  mortgage  to  the  public, 
and  by  which  notice  the  said  public  is 
bound?    We  will  consid^  this  question. 

The  object  of  a  registration  law  is  to  pro- 
vide a  ready  means  to  the  public  of  learning 
the  status  of  property,  real  or  personal,  so 
far  as  claims  to  the  same  may  be  in  persons 
other  than  the  owner.  These  registration 
laws  are  purely  the  creation  of  the  statute 
law,  and  therefore  are  subject  to  such  va- 
riety as  to  form,  methods,  etc.,  as  to  the 
legislative  mind  may  seem  best  For  in- 
stance, for  a  long  time  mortgages  of  real 
and  personal  property  were  recorded  in  the 
same  book;  but  after  a  while  the  demands 
of  trade  became  so  great  that  the  state  leg- 
islature directed  that  these  mortgages  of 
real  and  personal  property,  respectively, 
should  be  made  in  separate  books,  with  a 
separate  index  to  each.  And  as  to  personal 
property,  in  answer  to  the  same  demands 
of  the  trade,  what  is  known  as  agricultural 
liens  (which  is  nothing  more  than  a  mort- 
gage) were  required  to  be  placed  in  a  sepa- 
rate book  for  registration,  and  the  form  of 
such  registration  was  made  very  simple, 
and  the  cost  of  recording  was  greatiy  re- 
duced. Up  to  the  year  1882,  the  form  <^ 
mortgages  of  personal  property  and  the  cost 
of  recording  the  same  were  kept  alongside 
of  that  attending  mortgages  of  real  estate, 
and,  as  before  remarked,  in  the  same  book. 
But  in  that  year  the  legislature  passed  an 
act  with  this  titie:  *'An  act  for  the  record- 
ing of  chattel  mortgages  and  mortgages  of 
real  estate  in  separate  sets  of  books,  and 
to  provide  for  the  separate  indexing  of  the 
same."  17  St  at  Large,  p.  1058.  Sections 
1  and  2  of  this  act  directed  the  clerks  and 
registers  of  mesne  conveyances  of  the  sev- 
eral counties  of  this  state  to  record  chattel 
mortgages  in  a  separate  set  of  books,  with 
a  separate  index  thereto,  and  mortgages  on 


real  estate  in  a  separate  set  of  books,  with 
separate  Indexes  thereto.  But  in  section  8 
this  language  is  used:  "It  shall  be  a  suffi- 
cient record  of  any  chattel  mortgage  where 
the  amount  secured  is  not  more  than  $100 
to  enter  upon  an  index  book  to  be  kept  for 
that  purpose  by  register  of  mesne  convey- 
ance, the  names  of  mortgagor  and  mortga- 
gee, the  amount  and  character  of  the  debt 
secured,  a  brief  description  of  the  chattels 
pledged,  the  date  of  said  mortgage  and  of 
the  maturity  of  said  debt,  and  the  date  of 
presentation  of  such  mortgage  for  record; 
and  the  fee  to  be  charged  by  the  register 
of  mesne  conveyance  shall  be  the  same  as 
now  provided  by  law  for  the  indexing  of 
liens  on  crops  for  agricultural  purposes." 
And  section  4  of  said  act  uses  these  words: 
"All  acts  and  parts  of  acts  inconsistent  with 
the  provisions  of  this  act  are  hereby  re- 
pealed." 

It  is  contended  by  the  appellant  In  the 
case  at  bar  that  while  he  admits  the  fore- 
going act  so  far  as  the  indexing  of  all  chat- 
tel mortgages  under  $100  is  concerned,  still 
it  was  the  duty  of  the  register  of  mesne 
conveyance,  as  a  preliminary  prerequisite 
to  such  indexing  of  the  chattel  mortgage, 
to  secure  the  debt  of  $65  to  the  respondent 
(defendant),  to  require  that  an  affidavit  of 
the  witness  to  such  chattel  mortgage  should 
have  been  made.  The  respondent  admits 
that  under  the  act  of  1880  it  would  have 
been  necessary  to  have  such  witness  make 
such  affidavit  which  the  register  of  mesne 
conveyance  would  have  been  required  to 
record  along  with  all  the  terms  of  said  chat- 
tel mortgage;  but  the  act  of  1882,  hereto- 
fore set  out  in  this  opinion,  has  repealed 
so  much  of  said  act  of  1880  as  would  require 
such  record  in  the  case  of  chattel  mortga- 
ges intended  to  secure  a  debt  of  less  than 
$100.  The  act  of  1880,  referred  to  (section 
17,  St  at  Large,  p.  319),  provides,  among 
other  things,  'that  before  any  deed  or  In- 
strumoit  of  writing  can  be  recorded  in  the 
proper  office  within  this,  state,  the  execution 
thereof  shall  first  be  proved  by  the  affidavit 
in  writing  of  a  subscribing  witness  taken 
before  some  officer  within  this  state  com- 
petent to  administer  an  oath."  This  court 
in  the  case  of  McGowan  v.  Beid,  27  8.  G. 
264,  3  S.  B.  337,  held:  "We  know  of  no  law 
which  requires  a  chattel  mortgage  to  be 
attested  by  subscribing  witnesses,  one  or 
more^  in  order  to  make  it  valid  between  the 
parties."  But  this  does  not  reach  this  ques- 
tion, for  here  it  Is  a  third  party  who  is 
affected.  The  nearest  to  a  decision  of  tb*s 
question  Is  the  case  of  Murphey  v.  Valk,  30 
S.  G.  269,  9  S.  E.  101,  where  there  was  a 
mechanic's  lien,  and  no  witness,  and  there- 
fore no  affidavit  of  a  subscribing  witness 
presented  to  the  register  of  mesne  conv^- 
ance  before  such  mechanic's  lien  was  re- 
corded by  him.  On  that  point  in  the  case 
Just  cited,  the  court  held:  "But  if  we  are 
mistaken  in  this  [when  the  court  was  dis- 
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coBSlng  some  part  of  the  act  itself  known  t 
as  the  "mechanic's  act*'],  and  there  is  real 
conflict  between  the  acts  as  to  the  proofs 
necessary  for  recording  a  mechanic's  lien, 
we  suppose  that  there  can  be  no  doubt  that 
the  amendment  of  the  mechanic's  act  (Laws 
1884),  being  subsequent  to  the  registry  law 
(Laws  1878)  [the  act  was  passed  in  the  year 
1880,  and  the  section  of  General  Statutes 
setting  out  this  law  was  section  768],  re- 
pealed any  provisions  in  that  law  which  was 
inconsistent  with  it  The  second  section  of 
the  amendment  declares  that  all  acts  and 
parts  of  acts  inconsistent  with  this  act  are 
hereby  repealed.'  The  special  proYisions  of 
this  act  as  to  the  measure  of  recording  a 
mechanic's  lien  is  the  law  that  must  govern, 
and,  as  we  think  this  has  been  the  unvary- 
ing practice  heretofore  in  all  such  cases, 
we  cannot  say  the  judge  below  committed 
error  in  holding  that  the  lien  was  legally 
recorded."  TO  our  minds,  it  is  clear  that 
the  act  of  1882,  which  we  have  hereinbe- 
fore quoted,  made  an  innovation  upon  the 
registry  laws,  so  far  as  chattel  mortgages 
to  secure  debts  less  than  $100  was  concern- 
ed, by  simply  declaring  the  index  then  pro- 
vided a  full  record  of  the  same.  It  is  well 
to  remember  that  the  index  thereiiu  provided 
was  not  simply  the  names  of  the  mortgagor 
and  the  mortgagee,  but  that  it  set  out  spe- 
dflcally  all  that  it  should  contain,  and  in 
these  matters  so  provided  no  affidavit  of  a 
subscribing  witness  is  mentioned.  Such  be- 
ing our  views  we  cannot  sustain  appellant's 
contention.  It  is  the  Judgment  of  this  court 
that  the  Judgment  of  the  circuit  court  be 
affirmed* 


(a  B.  c.  44)  

HUNTSR  et  al.  v.  SBNN  et  al. 

(Supreme  Ooort  of  South  Carolina*    Jane  29, 

1901.) 

DI8PBN8ART  BLBCTION— TOWN  COUNCIIi~DIS- 

'  QUAUFICATION— REGISTRATION  OF  VOTERS 

— BAI^LOTS-DBCLARATION  OF  RBSULT-CON- 

SnTUTIONAL  LAW— CORPORATB  LIMITS— BX- 

TBNSION— BLBOTION. 

1.  Members  of  a  town  council,  electors  of  the 
town,  who  petitioned  for  an  election  on  the 
qaestion  of  '' Dispensary"  or  '^o  Dispensary," 
are  not,  because  thereof,  disqualified  to  deter- 
mine whether  one-fourth  of  the  qualified  elec- 
tors of  the  town  signed  the  petition,  as  requir- 
ed by  22  St  at  Large,  p.  129,  §  7. 

2.  Where  the  municipal  registrar  furnishes 
the  managers  of  a  mnnicipal  election  with  a 
list  of  registered  voters,  and  no  elector  is  allow- 
ed to  vote  without  producing  his  municipal  reg- 
istration certificate,  it  is  a  substantial  compli- 
ance with  22  St.  at  Large,  p.  47,  §  29,  requiring 
such  registrar  to  turn  over  to  the  managers  his 
books  of  registration  before  an  election. 

8.  The  size  and  form  of  ballots  used  in  munic- 
ipal elections  on  question  of  ''Dispensary"  or 
*^o  Dispensary"  are  not  prescribed  by  law. 

4. 22  St.  at  Large,  p.  129,  §  7,  providing  that. 
If  a  majority  of  the  ballots  cast  be  found  and 
"declared"  for  the  dispensary,  then  one  may 
be  established.  Is  sumciently  complied  with 
where  managers  and  the  intendant  and  ward- 
ens of  the  town  council  in  writing  certify  to 
the  result  of  the  balloting. 


6.  Oonst  1895,  art.  2,  |  12,  provides  that  the 
general  assembly  shall  provide  for  the  registra- 
tion of  all  voters  before  each  election  in  mu- 
nicipaiities,  and  also  provides  for  the  terms  and 
requirements  of  such  registration.  22  St.  at 
Large,  pp.  45,  46,  $  24,  provides,  as  a  require- 
ment in  addition  to  that  of  the  constitution, 
that  registration  in  municipalities  must  be  had 
only  for  regular,  as  contradistinguished  from 
special,  elections,  in  order  that  the  voters  may 
vote  on  aziy  questions  submitted  at  a  special 
election,  aela^  that  where,  at  a  special  elec- 
tion, every  voter  had  in  his  posseesion  a  certifi- 
cate of  registration  issued  to  him  by  the  county 
board  of  registration,  and  they  otherwise  com- 

J tiled  with  constitutional  requirements,  an  ob- 
ection  that  the  provisions  of  the  statute  under 
which  the  election  was  held  were  unconstitu- 
tional in  not  providing  for  registration  at  the 
special  election  did  not  affect  the  validity  of  the 
election. 

&  22  St.  at  Large,  pp.  459,  460,  relating  to  ex- 
tension  of  corporate  limits,  provide  for  a  peti- 
tion to  be  submitted  and  for  an  election  by  the 
qualified  electors.  Held,  that  the  validity  of  the 
extension  of  the  town  under  such  act  cannot  be 
affected,  two  years  thereafter,  in  another  pro- 
ceeding, because  the  petition  of  such  freehold- 
ers to  the  council  cannot  be  found. 

7.  It  is  the  duty  of  the  town  council,  under 
22  St.  at  Large,  op.  409,  460,  to  appoint  man- 
agers to  hold  an  election  in  a  territory  proposed 
to  be  annexed  to  a  town. 

8.  Under  22  St.  at  Large,  pp.  459,  460,  pro- 
viding that  in  the  territory  to  be  annexed  qual- 
ified electors  should  vote,  where  an  election 
was  held  and  the  managers  determine  such  fact 
in  favor  of  those  voting  at  the  election,  and  no 
appeal  was  taken  therefrom,  it  is  too  late,  at  a 
subsequent  dispensary  election  in  the  town  and 
the  annexed  district  to  question  the  validity  of 
such  election. 

Petition  for  injunction  by  Joseph  H.  Hun- 
ter and  others  against  Jacob  Senn  and  oth- 
ers, members  of  the  county  board  of  control 
for  Newberry  county,  under  the  dispensary 
law.    Petition  dismissed. 

The  report  of  Bills  O.  Graydon,  special 
referee,  on  the  issues  of  fact,  is  as  follows: 

'To  the  Supreme  Court  of  the  State  ot 
South  Carolina:  An  order  of  this  court  hav- 
ing been  made  in  the  above-stated  case  on 
the  7th  day  of  January,  1901,  whereby  it 
was  directed  'that  all  the  facts  raised  herein 
be  referred  to  the  undersigned,  as  special 
referee,  for  his  report  thereon,  that  he  return 
with  his  report  all  the  testimony  taken  by 
him,  that  he  state  his  impressions  as  to  the 
facts,  and  that  he  report  as  soon  as  prac- 
ticable,' I  respectfully  report:  That  I  have 
taken  all  the  testimony  offered  by  both  sides 
to  this  controversy  at  sundry  references  held 
by  me,  the  testimony  held  irrelevant  or  in- 
competent by  me  being  found  on  pages  40, 
41,  72,  79,  82,  and  84  of  the  testimony,  and 
marked  'Excluded  sheets  A,  B,  C,  D,  B2,  and 
F,'  and  'Excluded  Exhibit  G.*  The  testi- 
mony which  is  herewith  filed  was  taken  by 
James  D.  Campbell,  Esq.,  the  efllcient  sten- 
ographer of  the  Seventh  Judicial  circuit,  and 
is  full  and  accurate.  The  following  appear 
to  me  to  be  the  issues  involved  in  this  case, 
some  being  issues  of  fact  and  others  ques- 
tions of  law,  to  wit: 

"(1)  That  it  was  never  determined  by  the 
town  council  of  Prosperity  that  the  petitio 
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for  on  election  on  tbe  question  of  'Dte- 
pensary*  or  *No  Dispensary'  was  signed  by 
one-fourtb  of  the  qualified  TOters  of  said 
town.  (2)  That  the  intendant  and  two  of 
the  wardens  of  the  said  town  were  signers 
of  the  said  petition.  (3)  That  the  petitioners 
herein  and  others  protested  against  any  ac- 
tion by  tbe  intendant  and  the  two  wardens^ 
who  signed  the  petition  for  said  election  up- 
on the  said  petition,  for  the  reason  that  they 
were  interested  parties  and  had  no  right  to 
pass  on  the  yalidity  of  the  petition.  (4)  That 
the  said  protestants  further  objected  that  the 
two  remaining  members  of  the  town  council 
could  not  pass  upon  the  sufficiency  of  the 
petition,  because  they  did  not  constitute  a 
quorum  of  the  said  town  counclL  (5)  That, 
notwithstanding  said  protest,  the  said  town 
council  attempted  to  pass  an  ordinance  or- 
dering said  election.  (6)  That  said  ordinance 
was  null  and  void  for  the  foregoing  reasons, 
and  also  for  the  following  additional  reasons, 
to  wit:  (a)  That  it  was  provided  by  said 
ordinance  that  *only  voters  registered  as 
hereinafter  required  shall  be  entitled  to  vote 
In  said  election,'  whereas  the  act  of  1896  pro- 
vides that  the  registration  made  for  each 
regular  municipal  election  shall  be  used  for 
all  special  elections  held  in  the  municipality 
until  90  days  preceding  the  next  regular 
election;  G>)  that  said  ordinance  failed  to  ap- 
point a  supervisor  of  registration  for  said 
special  election,  but  permitted  said  special 
rc^stration  to  be  made  by  one  who  was  the 
regular  supervisor  of  registration  at  the  last 
regular  election,  but  was  not  thereafter  ap- 
pointed by  ordinance  or  by  the  intendant; 
(c)  that  said  ordinance  was  fatally  defective, 
in  that  it  made  no  provision  that  the  election 
ordered  thereby  should  be  conducted  as  other 
special  elections. '  (7)  That  said  election  was 
not  conducted  as  other  special  elections,  for 
the  following  reasons:  (a)  No  form  of  ballot 
wtts  provided  for  or  used,  but  voters  were 
allowed  to  vote  on  any  kind  of  a  ballot, 
ranging  from  the  margin  of  a  newspaper  to 
brown  wrapping  paper;  (b)  that  the  mana- 
gers of  the  election  allowed  nonresidents  and 
other  persons  not  qualified  to  vote,  and  that 
the  result  of  the  election  was  thereby  chan- 
ged; (c)  that  the  return  was  not  canvassed 
by  the  said  town  council,  nor  the  result  of 
the  election  declared,  nor  did  the  said  town 
council  keep  any  record  or  minutes  of  the 
returns  and  results.  (8)  That  the  said  peti- 
tion for  the  election  was  not  filed  with  the 
clerk  of  the  town  council,  or  placed  where 
the  public  could  inspect  it,  but  was  kept 
private.  (9)  That  prior  to  the  holding  of  the 
election  on  the  question  of  annexing  terri- 
tory then  outside  of  the  corporate  limits  of 
the  town  of  Prosperity,  on  August  8,  1899, 
no  petition  signed  by  a  majority  of  the  free- 
holders of  the  territory  sought  to  be  annexed 
was  presented  to  the  said  town  council  pray- 
ing that  said  election  be  held.  (10)  That  the 
said  town  council  attempted  to  appoint  the 
managers  of  said  election  both  for  the  town 


and  the  territory  sought  to  be  annexed.  (11) 
That  one  of  the  managers  appointed  for  the 
said  territory  was  not  a  qualified  voter  of 
the  state.  (12)  That  of  the  managers  of  said 
election  appointed  for  said  town  only  one 
served  during  the  entire  time  the  polls  were 
open.  (IS)  That  one  of  said  managers  never 
served  at  all,  and  the  others  only  a  part  of 
the  time.  (14)  That  after  12  o'clock  one  of 
the  managers  went  to  Laurens,  leaving  only 
one  manager  at  the  polls.  (15)  That  this 
manager  so  left  called  in  a  person  to  assist 
him,  who  was  not  appointed  a  manager  and 
was  not  sworn,  and  that  these  two  counted 
the  votes  and  made  out  the  return.  (16) 
That  neither  the  return  so  made  nor  the  re- 
turn from  the  territory  sought  to  be  an- 
nexed was  dated  or  sworn  to.  (17)  That  the 
returns  of  said  election  from  the  polls  within 
the  town  were  signed  by  only  one  of  the 
managers  appointed  by  the  town  counclL 
(18)  That  no  action  was  ever  taken  by  the 
town  council  on  the  said  returns.  (1&)  That 
the  result  of  said  election  was  never  declared 
or  published,  as  required  by  law.  (20)  That 
said  territory  was  not  then,  and  has  not  since 
been,  declared  a  part  of  said  town.  (21)  That 
enough  votes  from  this  territpry  so  sought 
to  be  annexed  were  allowed  to  be  cast  In  the 
election  on  the  question  of  'Dispensary'  or 
'No  Dispensary'  to  give  a  small  majority  in 
favor  of  the  dispensary.  (22)  That  the  or- 
dinance ordering  the  annexation  election  pro- 
vided that  the  managers  appointed  thereby 
should  make  a  sworn  return  of  the  votes 
cast  at  the  two  polls,  and  that  no  such  return 
was  niade.  (23)  That  the  said  annexation 
election  was  void,  because  the  supervisor  of 
registration  did  not  furnish  the  managers 
with  the  registration  book.  (24)  That  the 
election  on  the  question  of  'Dispensary'  or 
'No  Dispensary'  was  void,  for  the  reason  that 
the  supervisor  of  registration  did  not  furnish 
the  managers  with  the  registration  book. 

"It  seems  to  me  that  this  proceeding  is  an 
attack  upon  the  legality  and  validity  of  the 
election  held  in  the  town  of  Prosperity  on 
the  8th  day  of  October,  1900,  on  the  question 
of  'Dispensary'  or  'No  Dispensary.'  Looked 
at  from  that  point  of  view,  I  should  hold,  if 
I  had  the  power,  that  It  \a  not  competent 
now  to  go  behind  the  proceedings  taken  on 
the  question  of  annexing  territory  formerly 
outside  of  the  town  of  Prosperity;  but  it 
seems  to  me  that  I  have  no  power  under  the 
order  of  reference  to  pass  upon  any  question 
as  to  the  relevancy  of  allegations  of  the  pe- 
tition and  the  Issues  raised  thereby,  and  I 
therefore  try  to  report  on  all  questions  of 
fact  raised  in  the  pleadings,  leaving  their  rel- 
evancy and  materiality  to  be  passed  on  by 
the  court.  It  seemed  to  me  that  the  question 
raised  as  to  tbe  size  and  shape  of  the  ballots 
is  not  material,  as  my  attention  has  not  been 
called  to  any  statute  regulating  the  size, 
shape,  or  color  of  ballots  in  municipal  elec- 
tions, general  or  special;  but  I  have  taken 
the  testimony  relating  thereto*  under   my 
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conceptions  aa  to  mj  powers  under  the  order 
of  reference,  and  it  is  herewith  snbmitted« 
with  the  ballots  used  at  the  election  on  the 
question  of  'Dispensary'  or  'No  Dispensary*' 

"The  records  and  minutes  of  the  town 
council  of  Prosperity  seem  never  to  have 
been  very  full  and  complete,  and  many  of 
them  were  lost  or  mislaid,  and  could  not  be 
produced  at  the  reference.  Secondary  evi- 
dence was  received  as  to  some  of  these  lost 
documents,  and  as  to  others  no  evidence  was 
offered  at  aU.  Taking  up  the  two  elections 
in  chronological  order,  it  seems  that  the  cem- 
etery used  by  the  residents  of  the  town  <fl 
Prosperity  was,  up  to  the  3d  of  August, 
lfi89,  outside  the  limits  of  the  town.  The 
citizens  of  the  town  wanted  to  include  It  in 
the  town,  in  order  that  the  town  council 
might  have  Jurisdiction  of  it  and  take  better 
care  of  It  In  order  to  preserve  the  sym- 
metry of  the  town,  as  it  seems.  It  became 
necessary  to  take  in  other  contiguous  terri- 
tory. Accordingly  a  petition  was  duly  filed 
by  a  majority  of  the  freeholders  of  said  t^- 
ritory,  praying  that  an  election  be  held  on 
the  question  of  annexing  said  territory  to  the 
town  of  Prosperity.  Managers  were  ap' 
pointed,  the  election  was  held,  and  the  mana- 
gers counted  the  votes  and  certified  the  re- 
sult to  the  town  council  of  Prosperity,  which 
declared  that  the  territory  was  annexed  to 
the  town.  Shortly  afterwards  the  clerk  of 
the  town  council,  by  direction  of  the  Intend- 
ant  and  wardens,  filed  with  the  secretary  of 
state  the  proper  certificate,  accompanied  by 
a  plat  made  by  the  surveyor  appointed  to 
make  the  survey,  that  the  said  territory  was 
annexed  to  the  town  of  Prosperity,  and  the 
secretary  of  state  forwarded  to  the  town 
eouncSl  a  certificate  that  the  proper  papers 
had  been  filed  in  his  office,  and  also  pub- 
lished the  same  In  his  report  for  the  year 
lfi09  (page  31).  No  one  at  that  time  ques- 
tioned the  regularity  and  validity  of  that 
election,  nor  has  it  ever  been  questioned 
flince,  till  the  filing  of  this  proceeding.  There 
waa  no  protest  or  contest  filed  with  the  man- 
agers of  the  election,  or  with  the  town  coun- 
cfl,  nor  was  there  any  objection  made  by 
any  one.  From  the  little  testimony  I  have 
before  me  as  to  that  election,  but  more  from 
the  absence  of  evidence  to  the  contrary,  it 
seems  to  me  that  the  allegations  made  by 
the  petitioners  as  to  the  irregularity  and  in- 
validity of  the  annexation  election  are  not 
supported  by  the  testimony.  Ever  since  the 
said  annexation  election  was  held,  the  citi- 
zens of  the  annexed  territory  have  been 
recognized  as  citizens  of  the  town  of  Pros- 
perity, and  have  claimed  and  exercised  with- 
out question  all  the  rights  and  duties  apper- 
taining to  them  as  citizens  of  said  town,  such 
as  voting,  making  returns,  and  paying  taxes 
on  their  property,  and  paying  their  commu- 
tation taxes  or  performing  street  duty. 

"Coming  down  to  the  election  on  the  ques- 
tion of  'Dispensary'  or  'No  Dispensary,'  it 
seems  that  a  petition  was  filed  with  the  town 


council  some  time  during  the  month  o5  Au- 
gust, praying  that  an  election  be  held  on 
that' question,  and  the  town  council  passed 
an  ordinance  providing  for  such  election. 
Later  it  was  remembered  that  an  election 
had  been  held  on  that  question  within  a 
year,  and  the  town  coimcil  rescinded  the  or- 
dinance providing  for  an  election  on  Septem- 
ber 10,  1900.  On  or  about  the  4th  of  Sep- 
tember, 1900,  another  petition  wa^s  presented, 
praying  the  town  council  to  order  an  election 
on  the  question  of  Dispensary'  or  'No  Dis- 
pensary.' This  petition  was  presented  to  the 
town  council  at  a  meeting  called  for  that 
purpose.  A  written  protest  was  filed  by  the 
petitioners  herein.  Rev.  Joseph  W.  Blanton 
and  others,  against  any  action  on  the  said 
petition  by  Dr.  George  Y.  Hunter,  the  In- 
tendant,  and  Messrs.  A.  H.  Hawkins  and  W. 
W.  Wheeler,  two  of  the  wardens,  on  the 
ground  that  they  were  signers  of  the  peti- 
tion and  interested  parties,  and  by  the  other 
two  wardens  on  the  ground  that  they  did 
not  constitute  a  quorum  of  the  town  council. 
This  petition  had  25  signatures  to  it  It  was 
carefully'  scanned  by  the  members  of  the 
town  council  and  by  Mr.  A.  M.  Lester,  the 
clerk,  to  see  if  It  contained  the  names  of 
one-fourth  of  the  qualified  voters  of  the 
town.  The  town  council  tried  to  ascertain 
who  were  qualified  voters  by  counting  aU 
they  thought  entitled  to  registration.  By 
this  method  they  found  from  90  to  98.  ^  They 
then  instructed  Mr.  Lester,  the  clerk,  to  bring 
his  registration  book.  He  reported  that  he 
could  not  find  it,  but  that  there  were  66  vot- 
ers registered  for  the  last  regular  town  elec- 
tion, and  from  70  to  76  registered!  for  the 
last  election  on  the  question  of  'Dispensary' 
or  'No  Dispensary.'  The  town  council  then, 
with  the  assistance  of  Mr.  Lester,  carefully 
canvassed  the  names  on  the  petition,  struck 
ofF  two  names,  those  of  Messrs.  McOloud  and 
GuB.  Blease,  and  decided  that  the  other  23 
were  qualified  voters  of  the  town,  and  that 
they  constituted  one-fourth  of  the  qualified 
voters  of  the  town.  Their  finding  on  this 
question  was  correct,  allowing  that  these  23 
were  qualified  voters  (and  no  question  seems 
to  have  been  made  that  they  were),  If  either 
method  of  computation  be  adopted,  to  wit 
on  the  basis  of  93  persons  entitled  to  registra- 
tion, or  on  what  Mr.  Lester  stated  to  be  the 
numbers  registered  for  the  two  preceding 
elections.  If  the  'names  of  Messrs.  Blease 
and  McGloud  Should  have  been  struck  from 
the  petition,  then  they  sl^ould  have  been 
struck  from  the  list  of  98  also,  and  that 
would  leave  91.  A  motion  was  then  made 
by  Mr.  B.  B.  Schumpert  one  of  the  wardens, 
but  not  a  signer  of  the  petition,  that  the 
town  council  order  the  election.  This  mo- 
tion was  put  and  carried  unanimously. 
Messrs.  S.  K  Fellars,  M.  B.  Bedenbaugh,  and 
O.  L.  Schumpert  were  appointed  managers, 
and  Mr.  Lester,  the  clerk,  was  instructed  to 
prepare  the  ordinance  from  an  old  ordinance 
on  the  same  subject  that  was  then  before 
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the  town  council;  the  names  and  datea  being 
then  and  there  changed.  Mr.  Lester  per- 
formed this  duty,  and  presented  the.  ordi- 
nance to  Dr.  George  Y.  Hunter,  the  intend- 
ant,  who  signed  It,  and  afterwards  Mr.  Les- 
ter signed  it  and  attached  the  corporate  seal 
of  the  town  council  to  it  Notice  of  the  elec- 
tion was  published  by  the  clerk  by.poating 
or  publishing  the  ordinance,  and  the  election 
was  held  on  the  8th  day  of  October.  Mr. 
Lester  opened  his  books  of  registration,  and 
registered  the  voters  for  that  election,  and 
furnished  the  managers  with  a  list  of  the 
registered  voters.  I  assume  that  the  list 
furnished  was  that  of  the  special  registration, 
but  there  is  no  evidence  before  me  as  to  how 
many  persons  were  allowed  to  vote  at  that 
election  that  were  not  registered  for  the  reg- 
ular town  election  held  In  the  spring  of 
1900.  No  question  seems  to  have  been  made 
as  to  the  right  of  any  one  to  vote,  ^cept 
the  Rev.  Mr.  Alraiel,  who  at  first  declined  to 
show  his  registration  certificate  and  Insisted 
on  being  allowed  to  vote  without  doing  so. 
This  the  managers  peremptorily  declined  to 
allow  him  to  do,  and  he  produced  it  and  was 
permitted  to  vote.  The  managers  required 
all  to  show  their  registration  tickets  before 
allowing  them  to  vote,  and  allowed  none  but 
registered  voters  to  vote.  No  protest  or  con- 
test was  filed  either  with  the  managers  or 
with  the  town  counciL  When  the  polls  clos- 
ed the  managers  announced  the  result,  after 
counting  the  votes,  made  out  a  sworn  return 
of  the  result,  and  filed  it  with  the  town 
council,  which  indorsed  its  approval  of  the 
return  by  causing  the  intendant,  the  ward- 
ens, and  the  clerk  to  sign  the  same.  The 
town  council  afterwards  communicated  the 
result  to  the  board  of  control  of  Newberry 
<^ounty.  No  question  seems  to  be  made  in 
the  petition  that  the  proceedings  of  the  coun- 
ty board  of  control  of  Newberry  county  and 
the  state  board  of  directors,  after  the  said 
result  was  communicated  to  them,  were  reg- 
ular. 

"My  impressions  as  to  the  facts  alleged  in 
the  petition  and  denied  by  the  answer  or  re- 
turn of  the  respondents,  and  constituting  the 
issues  herein,  are  as  follows: 

"(1)  That  it  was  determined  by  the  town 
council  of  Prosperity  that  the  petition  for  an 
election  on  the  question  of  'Dispensary'  or 
'No  Dispensary'  was  signed  by  one-fourth  of 
the  qualified  voters  of  the  said  town.  (2) 
That  more  than  one-fourth  of  the  qualified 
voters  of  the  said  town  did  sign  the  said  peti- 
tion. (3)  That  Dr.  George  T.  Hunter,  inten- 
dant, and  Messrs.  A.  H.  Hawkins  and  W.  W. 
Wheeler,  two  of  the  wardens,  of  said  town, 
were  signers  of  the  said  petition.  (4)  That 
the  petitioners  herein  and  others  filed  with 
the  said  town  council  a  written  protest 
against  any  action  on  the  said  petition  by 
the  intendant  and  the  two  wardens  who 
signed  the  petition,  on  the  ground  that  they 
were  interested  parties  and  were  disquali- 
fied to  pass  on  the  same.    (5)  That  the  said 


Protestants  further  objected  that  the  two  re- 
maining members  could  not  pass  upon  the  p» 
tition  because  they  did  not  constitute  a  quo- 
rum of  the  town  counciL  (6)  That  the  said 
town  council  passed  an  ordinance  ordering 
that  an  election  be  held  in  the  said  town  of 
Prosperity  on  the  8th  day  of  October,  1900, 
on  the  question  of  'Dispensary'  or  'No  Dis- 
pensary.' (7)  That  the  said  ordinance  pro- 
vides that  'only  voters  r^stered  as  herein- 
after required  shall  be  entltied  to  vote  in 
said  election.'  (8)  That  the  said  ordinance 
provides  that  the  registration  of  voters  for 
said  special  election  should  be  made  by  A. 
M.  Lester,  the  supervisor  of  registration  ol 
the  town  of  Prosperity,  from  the  4th  day  of 
September,  1900,  to  the  1st  day  of  October, 
1900,  and  that  he  should  then  file  the  regis- 
tration book  in  the  office  of  the  derk  of  said 
town  council.  (9)  That  no  provision  is  made 
in  the  said  ordinance  that  the  said  election 
should  be  conducted  as  other  special  elec- 
tions. (10)  That  of  the  77  ballots  voted,  40 
were  for  'Dispensary'  and  87  for  'No  Dispen- 
sary.' Of  the  40  ballots  with  'Dispensary' 
written  on  them,  1  appears  to  be  a  part  of  an 
envelope  that  had  been  used,  and  1  appears 
to  be  of  cheap  draughting  paper,  being  of  a 
light  yellow  color.  Of  the  87  ballots  with 
'No  Dispensary'  written  on  them,  1  appears 
to  be  a  portion  of  the  margin  of  a  newspa- 
per, 1  appears  to  be  of  cream-colored  wrap- 
ping paper,  and  1  seems  to  be  a  part  of  a 
cotton  weigher's  blank,  from  the  fact  that 
it  has  lines  both  across  and  up  and  down, 
and  the  word  'weigher'  is  printed  on  it.  All 
the  other  ballots  seem  to  be  of  white  writing 
paper,  but  of  difl^erent  shapes  and  sizes*  (11) 
That  the  managers  of  the  election  did  not 
allow  nonresidents  and  other  persons  not 
qualified  to  vote,  but  that  all  persons  who 
voted  were  registered  and  entitied  to  be  reg- 
istered. No  evidence  was  ofTered  except  as 
to  one  voter,  Mr.  Lester  Bedenbaugh,  and  the 
evidence  shows  that  he  was  a  resident  of  the 
town  at  the  time  of  the-  election,  and  had 
been  for  about  two  years,  and  that  he  had 
not  left  the  town  with  the  intention  of  re- 
maining away  and  residing  elsewhere.  His 
family  were  at  that  time,  and  are  now,  liv- 
ing in  said  town,  and  he  still  makes  his  re- 
turns and  pays  his  taxes  therein.  (12)  That 
the  return  of  the  managers  was  approved  by 
the  town  council,  but  that  they  kept  no  other 
minute  or  recoord  of  It  than  the  return  Itself. 
(13)  That  no  complaint  of  irregularity  or  il- 
legality in  the  said  election  was  made  by 
any  one,  and  that  no  protest  or  contest  was 
filed  either  with  the  managers  or  with  the 
said  town  councU.  (14)  That  the  petition  for 
said  election  was  not  formally  filed  with  the 
clerk  of  the  town  council,  but  that  it  was 
before  the  council  at  Its  meeting  to  take  ac- 
tion upon  it,  and  was  afterwards  in  the 
possession  of  the  intendant.  Dr.  Hunter,  open 
to  the  inspection  of  all  who  cared  to  see  It 
(15)  That  prior  to  the  annexation  election  a 
petition  signed  by  all  the  freeholders  in  the 
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territory  sought  to  be  annexed  was  present- 
ed to  the  said  town  coiuicil,  pva^g  that  said 
election  be  held.  (Id)  That  the  said  town 
eonndl  appointed  the  managers  of  said  elec- 
tion both  for  the  town  and  the  territory  an- 
nexed. (17)  That  there  is  no  evidence  that 
one  of  the  manners  appointed  for  tbe  said 
territory  was  not  a  qnalifled  TOter  of  the 
state.  (18)  That  there  is  no  eyidence  that 
only  one  of  the  managers  of  said  election 
aerred  during  the  entire  time  the  polls  were 
opeo.  (19)  That  there  Is  no  evidence  that 
one  of  the  managers  did  not  serve  at  alL 
(20)  That  all  three  of  the  managers  of  the 
town  poLlM  served  until  about  12  o'clock,  or 
diortly  thereafter.  About  that  time,  Mr. 
Schompert,  one  of  the  managers,  received  a 
telegram  oUlIng  him  to  Laurens.  He  went 
to  see  the  intendant  and  some  of  the  ward- 
ens, and  obtained  their  consent  to  leave  and 
pot  Idr.  Ck>unt8  in  his  place.  He  left  Mr. 
Ck>untB  and  the  cfther  two  managers  in  charge 
of  the  polls.  It  does  not  appear  whether 
Mr.  Ck)unts  was  sworn  in  or  not,  and  it  does 
not  appear  that  he  and  the  other  two  man- 
agers did  not  remain  in  change  of  the  polls 
until  the  votes  were  counted  and  the  result 
declared.  (21)  That  it  does  not  appear  from 
the  evidence  that  the  returns  were  not  dated 
or  sworn  to.  (22)  That  it  does  not  appear 
that  the  returns  of  the  said  election  were 
signed  by  only  one  of  the  managers  ap- 
pointed by  the  town  council.  (23)  That  the 
result  of  said  election  was  declared  and  pub- 
lished; that  the  town  council  approved  the 
return  and  certified  the  result,  with  the  nec- 
essary papers,  to  the  secretary  of  state;  and 
that  he  certified  and  published  that  the  said 
certificate  and  other  papers  had  been  filed 
in  hlB  office.  (24)  That  said  territory  was 
then  declared  to  be  a  part  of  said  town.  (25) 
That  there  is  no  evidence  that  enough  votes 
from  the  annexed  territory  were  allowed  to 
be  cast  to  give  a  small  majority  in  favor  of 
the  dispensary.  It  is  not  shown  how  many 
voters  from  the  annexed  territory  voted  in 
the  election  on  the  question  of  'Dispensary* 
or  'No  Dispensary,'  or  how  they  voted.  Mr. 
BL  K.  Bedenbaugh,  a  voter  from  the  annexed 
territory,  testified  that  he  voted  for  the  dis- 
pensary, and  as  his  son,  Mr.  Lester  Beden- 
baugh,  was  a  candidate  for  the  position  of 
dispenser,  it  may  be  fair  to  assume  that  he 
voted  for  it;  but  there  is  no  evidence  as  to 
how  many  others  from  the  annexed  territory 
voted,  or  how  they  voted.  (26)  That  there  is 
no  evidence  that  a  sworn  return  of  the  an- 
nexation election  was  not  made.  (27)  That 
there  is  no  evidence  that  the  registration 
book  was  not  furnished  to  the  managers  of 
the  annexation  election,  nor  is  there  any  evi- 
dence that  any  other  persons  than  qualified 
voters  were  allowed  to  vote  at  said  election. 
The  evidence  shows  that  the  registration 
book  was  furnished.  (28)  That  the  super- 
visor of  registration  of  the  town  did  not  fur- 
nish to  the  managers  of  the  election  upon 
the  question  of  Dispensary*  or  'No  Dispen- 


sary* the  registration  book*  but  furnished 
them  a  list  of  the  voters  registered  by  him 
for  said  election." 

Johnstone  &  Welch,  for  petitioners.  Oole 
L.  Blease  and  Hunt,  Hunt  &  Hunter,  for  re- 
spondents. 

POPS,  J.  This  is  a  proceeding  In  the 
original  Jurisdiction  of  this  court,  wherein 
the  petitioners,  as  cdtisens  of  the  town  of 
Prosperity,  in  the  county  of  Newberry*  and 
state  of  South  Carolhia,  seek  a  perpetual  in- 
junction to  issue  out  of  this  court,  whereby 
the  respondents,  who  compose  the  county 
board  of  control  for  Newberry  county,  in 
said  state,  under  the  dispensary  law  of  this 
state,  may  be  enjoined  and  restrained  from 
proceeding  any  further  in  the  location  of  a 
dispensary  in  the  town  of  Prosperity,  In  said 
county  and  state,  and  the  appointment  of 
the  dispenser  therefor,  under  the  election 
held,  or  attempted  to  be  held,  at  Prosperity, 
In  said  state,  upon  the  question  of  "Dispen- 
sary" or  *'No  Dispensary,"  on  the  8th  day  ^ 
October,  1900. 

The  grounds  for  such  relief  as  set  out  in 
the  petition  herein  are  about  as  follows:  (1) 
That  the  petitioners  are  freeholders  and  cltl- 
xens  of  the  town  of  Prosperity,  in  the  county 
of  Newberry,  in  the  said  state,  which  is  a 
corporation  under  the  laws  of  the  state.  (2) 
That  the  respondents  are  the  members  com- 
posing the  board  of  control  of  the  county 
of  Newberry,  holding  such  office  und^,  and 
owing  their  official  position  to,  the  act  of 
the  general  assembly  of  this  state  of  South 
Carolina  approved  on  the  24th  day  of  De- 
cember, 1892,  and  the  amendments  thereto, 
which  said  act  and  amendments  aro  known 
as  the  "Dispensary  Law.*'  That  among  the 
various  duties  and  powers  of  the  said  mem- 
bers of  the  said  board  of  control  is  the  ap- 
pointment of  dispensers  and  the  location  of 
dispensaries  within  the  said  county.  (3) 
That  by  the  said  dispensary  law  it  is  pro- 
vided, among  other  things:  "That  any  coun- 
ty, town,  or  city  wherein  the  sale  of  intoxi- 
cating liquors  was  prohibited  by  law  prior 
to  July  1,  1893,  may  secure  the  establish- 
ment of  a  dispensary  within  its  borders  in 
the  following  manner:  Upon  petition  signed 
by  one-fourth  of  the  qualified  voters  of  such 
county,  town,  or  city  wishing  a  dispensary 
therein  being  filed  with  the  county  supervis- 
or, town  or  city  council,  respectively,  they 
shall  order  an  election  submitting  the  ques- 
tion of  'Dispensary'  or  'No  Dispensary'  to 
the  qualified  voters  of  such  county,  town,  or 
dty,  which  election  shall  be  conducted  as 
other  special  elections;  and  if  a  majority 
of  the  ballots  cast  be  found  and  declared  to 
be  for  dispensary,  then  a  dispensary  may  be 
established  in  said  county,  town  or  city." 
(4)  That  by  an  act  passed  by  the  general  as- 
sembly of  this  state,  approved  the  4th  day  of 
February,  A.  D.  1882,  the  sale  of  all  intoxi- 
cating liquors  in  the  town  of  Prosperity  was 
prohibited  within   the  limits   of  the  said 
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towiL  **(JB)  That  on  the  4th  day  of  Beptem- 
beF,  1900,  the  town  council  (consisting  of 
George  Y.  Hunter,  as  intendant,  A.  H.  Haw- 
kins. W.  W.  Wheeler,  S.  S.  Birge,  and  B.  B. 
Schumpert,  as  wardens)  of  the  said  town 
of  Prosperity  was  called  together,  and  at 
said  meeting  a  petition  was  presented  by  the 
said  intendant,  purporting  to  be  signed  by 
one-fourth  of  the  qualified  Yoters  of  said 
town,  and  asking  for  an  election  upon  the 
,  Question  of  'Dispensary'  or  *No  Dispensary'; 
that  it  was  never  determined  by  said  coun- 
cil whether  or  not  there  was  one-fourth  of 
the  qualified  voters  of  said  town  signers  of 
said  petition,  but,  on  the  contrary,  this  im- 
portant essential  was  assumed  and  taken 
for  granted  by  the  said  council,  without  as- 
certaining this  fact  as  under  the  law  they 
were  bound  to  do,  ere  any  action  on  said 
petition  could  be  taken;  that,  besides  this, 
there  were  three  of  the  members  of  said 
council,  viz.  George  Y.  Hunter,  intendant, 
and  W.  W.  Wheeler  and  A.  H.  Hawkins, 
wardens,  as  signers  of  said  petition;  that 
at  said  meeting  of  the  said  council,  the  pe- 
titioners herein,  together  with  Rev.  J.  W. 
Blanton,  Rev.  W.  H.  Airaiel,  and  Mr.  W. 
P.  B.  Harmon,  by  a  protest  in  writing  sign- 
ed by  all  of  them,  solemnly  objected  to  the 
said  George  Y.  Hunter,  as  intendant,  and  W. 
W.  Wheeler  and  A.  H.  Hawkins,  as  ward- 
ens, taking  any  action  upon  the  said  peti- 
tion, upon  the  ground  that  the  said  intend- 
ant and  wardens  were  interested  parties 
and  could  not  pass  Judicially  upon  a  matter 
to  which  they  were  parties;  and  they  ob- 
jected, further,  to  the  remaining  two  mem- 
bers of  said  council  considering  the  petition, 
upon  the  ground  that  they  would  not  con- 
stitute a  quorum,  the  other  three  being  dis- 
qualified by  interest  and  being  parties  them- 
selves; that  in  spite  of  said  protest  and  ob- 
jection the  said  intendant  and  wardens  act- 
ed upon  their  own  petition,*  and  attempted  to 
grant  the  same  by  passing  an  ordinance  call- 
ing said  election;  that  said  ordinance  was 
null  and  void  for  the  reasons  heretofore  giv- 
en, and  for  the  additional  reasons:  First 
It  was  provided  by  said  ordinance  that  *only 
voters  registered  as  hereinafter  required 
shall  be  entitied  to  vote  in  said  election,' 
whereas  it  is  provided  by  section  24  of  an 
act  approved  March  5,  1896,  after  providing 
for  municipal  registration  90  days  before 
every  regular  election,  further  provided  that 
'such  registration  shall  be  used  for  all  spe- 
cial elections  in  the  municipality  until  90 
days  preceding  the  next  regular  election.' 
Second.  If  such  special  registration  was  nec- 
essary, then  said  ordinance  failed  to  appoint 
a  supervisor  thereof,  while,  on  the  contrary, 
the  registration  was  permitted  to  be  done 
by  one  who  had  been  supervisor  of  registra- 
tion at  the  last  regular  election,  but  who  was 
appointed  by  ordinance,  nor  was  he  ever 
thereafter  appointed  either  by  the  Intend- 
ant, who  alone  under  the  said  section  of  the 
act  of  1896  could  appoint  such  supervisor 


of  registration.  Third.  Bald  ordinance  was 
further  fatally  defective,  in  that  provision 
was  made  that  said  election  should  be  con- 
ducted as  other  special  elections.  That  said 
attempted  election  was  not  conducted  as  othr 
er  special  elections:  First.  In  that  no  form 
of  ballot  was  provided  or  used,  but,  on  the 
contrary,  every  voter  was  allowed  to  use 
Just  any  kind  of  a  ballot,  ranging  from  the 
margin  of  a  newspaper  to  brown  wrapping 
paper,  and  of  all  shapes  and  sizes.  Seccmd. 
In  that  the  managers  of  said  election  allow- 
ed nonresidents  and  disqualified  voters  to 
vote  in  such  numbers  that  a  majority  pf  the 
so-called  ballots  were  in  favor  of  the  dis- 
paisary,  which  result  would  not  have  been 
if  these  nonresidents  and  disqualified  voters 
had  not  been  allowed  to  vote.  Third.  In 
that  the  purported  return  was  never  can- 
vassed by  the  said  council,  nor  was  the  re- 
sult ever  declared,  nor  was  any  record  or 
minutes  ever  kept  which  show  anything  as 
to  the  returns  and  results.  That  X)n  all  oth' 
er  occasions  when  the  question  of  the  dis- 
pensary was  up,  the  petition  asking  for  an 
election  was  always  filed  with  the  d^k  of 
the  said  council,  but  on  this  occasion  this 
was  not  done,  but,  on  the  contrary,  the  same 
was  kept  private  and  was  not  placed  where 
the  public  could  see  it  and  inspect  it.  (6) 
That  the  said  respondents,  taking  the  result 
of  said  attempted  and  illegal  election  as  a* 
decision  of  the  question  of  'Dispensary'  or 
'No  Dispensary,'  are  now  undertaking  to  lo- 
cate a  dispensary  within  the  said  town  of 
Prosperity,  and  to  appoint  a  dispenser  there- 
for, all  of  which  will  fully  appear  by  refer- 
ence to  the  advertisemoit  hereto  annexed, 
marked  *£2xhlbit  A,'  and  made  a  part  of 
this  petition,  and  the  said  respondents  will 
locate  said  dispensary  within  said  town  and 
appoint  a  dispenser  therefor,  unless  they  are 
restrained.  (7)  That  on  the  3d  day  or  Au- 
gust; 1899,  an  election,  attempted  to  be  or- 
dered, by  the  said  town  council  of  the  said 
town  of  Prosperity,  S.  C,  was  attempted  to 
be  held  upon  the  question  of  increasing  the 
corporate  limits  of  the  said  town;  that  no 
petition  of  *a  majority  of  the  freeholders  of 
territory'  sought  and  attempted  to  be  an- 
nexed was  ever  'submitted  to  said  council,' 
nor,  indeed,  was  any  petition  whatever  'sub- 
mitted to  said  council,  praying  for  an  elec- 
tion to  be  ordered  to  see  if  such  territory 
should  be  included  in  said  town';  that  at 
such  said  attempted  election  the  said  coun- 
cil attempted  to  appoint  the  managers  both 
for  the  territory  attempted  to  be  annexed 
and  for  the  said  town,  but  one  of  the  man- 
agers thus  attempted  to  be  appointed  for  the 
said  territory  was  not  a  qualified  voter  of 
the  state  of  South  Carolina,  and  of  the  man- 
agers attempted  as  aforesaid  to  be  appoint- 
ed by  the  council  for  the  said  town,  only  one 
served  during  the  entire  time  the  polls  were 
open,  while  one  never  served  at  all,  and  the 
others  only  a  part  of  the  time,  and  after  12 
o'clock  he  left  on  the  train  for  Laurens,  S. 
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G^  leaTlng  only  one  manager  at  tbe  polls; 
that  the  said  manager  left  at  the  polls  went 
of  hl8  own  accord  and  called  in  some  one  to 
assist  him;  that  the  one  so  called  was  nev- 
er attempted  to  be  appointed,  nor  was  he 
ever  appointed,  manager  for  the  said  elec- 
tion, nor  was  he  erer  sworn  in  as  a  man- 
ager; that  the  said  manage  and  this  per- 
son«  afterwards  as  aforesaid  called  to  his  a»> 
sistance,  conducted  the  said  election  and 
counted  the  votes  attempted  to  be  cast  at 
said  election,  and  made  out  what  purported 
or  attempted  to  be  a  return,  but  the  same 
was  not  even  dated  nor  sworn  to,  nor  was 
tbe  return  from  the  said  territory  dated  or 
sworn  to,  and  the  return  attempted  as  afore- 
said to  be  made  from  the  polls  within  the 
said  town  was  only  signed  by  one  manager 
appointed  as  aforesaid  by  the  said  council; 
that,  wh^i  these  purported  returns  came  be- 
fore the  said  council,  no  action  by  the  coun- 
cil thereon  was  ever  taken  or  had,  nor  were 
any  results  of  the  said  election  ever  declared 
or  published,  as  required  by  law;  that  the 
said  territory  was  not  then,  and  has  not  been 
since  then,  declared  'part  of  said  town' ;  that 
enough  votes  in  this  said  territory,  attempted 
as  aforesaid  to  be  annexed  to  the  said  town, 
were  allowed  to  be  cast  In  the  said  'Dis- 
pensary' or  'No  Dispensary*  election  to  give 
a  small  majority  In  favor  of  the  said  dis- 
pensary; that  by  the  ordinance  which  the 
said  council  enacted  calling  for  said  elec- 
tion It  was  provided  that  the  managers  ap- 
pointed by  said  ordinance  should  m&ke  a 
sworn  return  of  the  votes  cast  at  the  two 
polls;  that  no  such  return  was  ever  made 
or  filed  with  said  council;  that  If  a  special 
registration  Is  necessary  at  special  elections 
as  was  provided  for  in  the  case  of  the  said 
dispensary  election,  then  said  ordinance  was 
fatally  defective,  In  that  no  provision  was 
made  for  a  special  registration,  and  if  it 
was  necessary  to  have  such  special  registra- 
tion in  the  case  of  a  special  election  upon 
the  dispensary  question,  then  it  was  nec- 
essary to  have  a  special  registration  upon 
the  question  of  annexing  territory  to  the 
limits  of  said  town,  but  If  It  was  not  nec- 
essary for  an  election  held  on  3d  of  Au- 
gust, 1890,  upon  the  annexation  question,  to 
have  a  special  registration,  then  It  was  not 
necessary  in  election  held  on  the  8th  of  Oc- 
tober, 1900,  upon  the  dispensary  question, 
to  have  a  special  registration,  and  in  either 
event  there  has  occurred  a  fatal  defect,  and 
the  results  are  void  and  are  vitiated  there- 
by. (8)  That  both  the  said  electicms  are 
void  and  vitiated  for  the  further  reason, 
section  29  of  the  said  act  approved  March 
6,  1896,  was  not  complied  with,  for  the  su- 
pervisor of  registration  did  not  furnish  the 
said  managers  with  the  boolc  of  registration 
for  the  said  town,  and  tbe  said  managers, 
therefore,  did  not  know  who  was  a  quali- 
fied voter  or  who  was  not  a  qualified  voter. 
(9)  That  the  foregoing  facts  are  fully  sub- 
stantiated and  shown  by  the  annexed  affida- 

89  S.B.— Itf 


vlt  of  A.  M.  Lester,  as  clerk  of  the  town 
council,  which  said  affidavit  is  marked  'Ex- 
hibit B,'  and  is  made  a  part  of  this  petition. 
Wherefore,  the  petitioner  prays  that  tbe  said 
respondents  may  be  perpetually  enjoined 
and  restrained  from  proceeding  any  further 
with  the  location  of  the  said  dispensary  at 
Prosperity,  and  the  appointment  of  the  dis- 
penser therefor,  under  the  said  election  upon 
the  said  question  of  'Dispensary'  or  'No  Dis- 
pensary,' attempted  to  be  held  within  the 
said  town  on  the  6th  of  October,  1900;  that 
they  may  have  such  other  relief  as  may  be 
right  and  equitable." 

To  this  petition  the  respondents  first  de- 
murred, and,  the  demurrer  being  overruled, 
then  answered,  wherein  they  admitted  the 
first  two  paragraphs  of  the  petition,  and  also 
that  by  the  act  of  1882  the  town  of  Pros- 
perity was  declared  a  town  wherein  intoxi- 
cating liquors  should  not  be  sold;  but  the 
respondents  vigorously  denied  all  the  re- 
maining allegations  of  fact,  and  joined  is- 
sue as  to  all  conclusions  of  law.  These  is- 
sues of  fact  caused  this  court  to  pass  an  or- 
der wherein  Ellis  G.  Oraydon,  Esq.,  was  ap- 
pointed special  referee,  and  directed  to  hear 
the  testimony  and  afterwards  submit  to 
this  court  his  Impressions  as  to  such  Issues 
of  facts.  In  April  last  the  special  referee 
submitted  all  the  testimony,  together  with 
a  veiy  able  report,  and  in  his  report  he 
found  all  the  facts  against  the  petitioners. 
We  direct  that  this  report  (but  not  the  tes- 
timony) be  Included  in  the  report  of  this 
case.  We  have  very  carefully  examined  this 
report  and  the  testimony  taken  before  the 
special  referee,  and  from  that  examination 
we  agree  with  the  impressions  made  upon 
his  mind  thereby.  We  could  content  our- 
selves with  simply  adopting  the  findings  of 
fact  by  the  referee  and  applying  tbe  law 
thereto.  But  we  have  no  doubt  the  petition- 
ers would  feel  better  satisfied  to  see  from 
our  opinion  that  we  had  gone  carefully  over 
each  of  their  propositions  in  the  light  of  the 
law  and  the  testimony.  Hence  we  do  so, 
giving  as  a  preface  the  legislative  history 
of  the  town  of  Prosperity.  The  village  of 
Frog  Level  was  Incorporated  in  December, 
1851.  See  12  St  at  Large,  p.  114.  The  vil- 
lage of  Frog  Level  was  incorporated  as  the 
town  of  Frog  Level  in  March,  1872  (see  15 
St.  at  Large,  pp.  89,  90),  with  the  same  pow- 
ers and  privileges  as  the  town  of  Manning 
(14  St.  at  Large,  p.  674).  The  town  of  Frog 
Level  became  the  town  of  Prosperity  on 
February  22, 1873.  See  15  St  at  Large,  p.  365. 
The  sale  of  liquors  was  forbidden  in  town  of 
Prosperity  on  February  3, 1882.  See  17  St  at 
Large,  p.  774.  Its  status  as  to  the  sale  of  liq- 
uors remained  until  8th  October,  1900.  This 
seems  to  explain  the  zeal  with  which  the 
petitioners  in  this  proceeding  have  pressed 
their  opposition  to  the  sale  of  liquors  in 
such  town  of  Prosperity,  even  In  a  dispen- 
sary there  to  be  located. 

The  objections  urged  by  the  petitie 
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seem  to  divide  tbemselres  into  two  groups: 
(1)  That  the  election  held  on  the  8th  Octo- 
ber, 1900,  was  invalid,  because  the  laws  gov- 
erning elections  in  municipalities  of  ]the  state 
were  violated;  (2)  that  such  election  was 
rendered  invalid  because  the  territory  which 
was  annexed  to  the  town  of  Prosperity  in 
the  year  1899  never  legally  became  incorpor- 
ated in  said  town,  and  therefore  the  partici- 
pation of  the  legal  voters  residing  within 
the  annexed  territory  in  the  election  held  on 
8th  October,  1900,  on  the  question  of  "Dis- 
pensary" or  "No  Dispensary,"  was  illegal 
and  rendered  6uch  election  invalid.  We  will 
consider  these  matters  in  their  order. 

As  to  the  first,  it  is  proper  to  remark  that 
an  objection  was  taken  that  the  ordinance 
passed  by  the  town  of  Prosperity,  in  the 
month  of  September,  1900,  providing  for  the 
election  on  8th  October,  1900,  on  the  ques- 
tion of  •'Dispensary"  or  "No  Dispensary," 
failed  to  have  the  seal  of  the  town  thereon. 
The  sixth  section  of  the  act  incorporating  the 
town  of  Manning  allowed  such  town  to  use  a 
seal,  and  required  that  all  ordinances  passed 
by  it  shall  have  such  seal  affixed  to  them. 
See  act  as  found  in  14  St  at  Large,  p.  675. 
Hence,  as  the  town  of  Prosperity  was  given 
the  same  powers  as  the  town  of  Manning, 
the  seal  of  the  town  of  Prosperity  should  be 
affixed  to  any  ordinance  passed  by  the  latter. 
An  examination  of  the  testimony  shows  that 
the  ordinance  in  question  of  the  town  of 
Prosperity  did  have  the  seal  of  said  town 
affixed  thereto.  Therefore,  this  objection 
must  be  overruled. 

Again,  it  is  urged  that  the  requirements 
of  section  7  of  act  in  regard  to  dispensaries, 
found  at  page  129  of  22  St  at  Large,  were 
not  complied  with  in  conducting  the  election 
held  on  the  8th  October,  1900,  on  the  ques- 
tion of  "Dispensary"  or  "No  Dispensary." 
The  language  there  employed  is  as  follows: 
"Section  1.  •  •  •  Provided,  however,  that 
any  county,  town,  or  city  wherein  the  sale 
of  alcoholic  liquors  was  prohibited  by  law 
prior  to  July  1,  1893,  may  secure  the  estab- 
lishment of  a  dispensary  within  its  borders 
in  the  following  manner:  Upon  petition 
signed  by  one-fourth  of  the  qualified  voters 
of  such  county,  town,  or  city  wishing  a  dis- 
pensary therein  being  filed  vdth  the  county 
supervisors  or  town  or  city  council,  re- 
spectively, they  shall  order  an  election  sub- 
mitting the  question  of  'Dispensary'  or  *No 
Dispensary*  to  the  qualified  voters  of  such 
county,  town,  or  city,  which  election  shall 
be  conducted  as  other  special  elections;  and 
if  a  majority  of  the  ballots  shall  be  found 
and  declared  to  be  for  a  dispensary,  then  a 
dispensary  may  be  established  in  said  coun- 
ty, towa,  or  city."  And  it  is  claimed  by  the 
petitioners  that  inasmuch  as  certain  citizens 
of  said  town  of  Prosperity  protested  to  its 
town  council  that  inasmuch  as  Dr.  G.  Y. 
Hunter,  who  was  intendant  and  A.  H.  Haw- 
kins and  W.  W.  Wheeler,  who  were  wardens, 
of  said  town  of  Prosperity,  had  signed  the 


petition  for  the  establishment  of  a  dispensary 
in  said  town,  being  a  majority  of  said  town 
council,  they  were  not  competent  to  pass 
upon  such  petition  to  determine  if  one-fourth 
of  the  qualified  voters  of  said  town  had 
signed  said  petition,  and  that  if  said  three 
did  not  act  thereon^  the  remaining  two  were 
not  a  majority  of  the  council  and  could  not 
act  as  a  legal  counclL  It  is  sufficient  to  say 
that  each  one  of  these  three  gentlemen  were 
property  owners  in  said  town,  were  register- 
ed voters  of  said  town,  and  were  not  de- 
clared incompetent  to  discharge  their  official 
duties  as  involved  in  their  membership  of 
said  town  council;  but  from  every  stand* 
point  there  was  a  one-fourth  of  the  qualified, 
voters  of  said  town  who  signed  such  petition, 
excluding  the  intendant  and  two  wardens 
who  had  signed  the  petition.  So  this  objec- 
tion must  be  overruled. 

Again,  it  is  suggested  that  the  book  of 
registration  was  not  turned  over  to  the  man- 
agers who  conducted  such  special  election. 
No  doubt  a  part  of  section  29  of  an  act  en- 
titled "An  act  to  provide  for  the  registration 
of  all  electors  in  this  state  qualified  to  vote, 
in  state,  county*  municipal,  congressional, 
and  presidential  elections"  (22  St  at  Large,  p. 
47),  does  require  the  municipal  supervisor  of 
registration  to  turn  over  to  the  managers  of 
special  elections  his  books  or  book  of  regis- 
tration before  an  election  is  held;  but  there 
Is  no  provision  in  the  section,  or  any  other 
part  of  the  act  in  question,  which  will  render 
such  election  invalid  because  the  supervisor 
did  not  discharge  his  duty.  In  effect  the 
supervisor  (municipal)  did  do  this  when  he 
ffied  a  list  of  the  qualified  electors  with  such 
managers.  However  that  may  be,  this  same 
section  (29)  provides:  "And  no  elector  shall 
be  allowed  to  vote  in  any  municipal  election 
whose  name  is  not  registered  as  herein  pro- 
vided, or  who  does  not  produce  a  municipal 
registration  ticket  at  the  polls."  The  man- 
agers at  this  special  election  swear  that  no 
person  was  allowed  to  vote  at  such  election 
held  on  the  8th  of  October,  1900,  unless  he 
produced  his  municipal  registration  ticket 
This  upsets  this  objection. 

Again,  it  is  urged  that  the  ballots  cast 
were  written  upon  the  blank  margin  of  a 
newspaper  in  a  few  instances,  or  on  wrap- 
ping paper  in  other  Instances,  or  on  white 
paper  in  other  instances,  but  that  all  such 
tickets  were  irregular  in  size.  No  one  rises 
up  to  say,  even  at  this  late  day,  that  the 
wishes  of  the  voter  as  to  "Dispensary"  or 
"No  Dispensary"  did  not  plainly  appear  from 
the  writing  put  upon  such  tickets.  There 
is  no  law  which  condemns  the  course  pur- 
sued by  the  electors  at  this  special  municipal 
election.    This  objection  is  overruled. 

Again,  the  petitioners  claim  that  there  was 
no  declaration  by  the  town  council  of  the 
result  of  such  election.  It  is  true,  the  said 
section  7,  p.  129,  22  St  at  Large,  does  con- 
tain the  words:  •*•  •  •  And  if  a  majority 
of  the  ballots  cast  be  found  and  declared  for 
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the  dispensary,  then  a  dispensary  may  be 
established.  *  *  *"  But  the  oyerwhelm- 
ing  weight  of  the  testimony  here  adduced 
shows  that  the  managers  and  the  intendant 
and  wardens  of  the  town  council,  in  writing, 
certified  to  the  result  of  the  balloting.  This 
is  a  declaration  of  the  result  This  objection 
la  overruled. 

And,  again,  it  is  contended  by  the  peti- 
tioners that  the  registration  of  the  qualified 
Toters  should  not  hare  been  made  imme- 
diately preceding  the  special  election  held  on 
the  8th  day  of  October,  1900,  but  that  the 
registration  made  for  the  last  general  elec- 
tion in  such  town  of  Prosperity  for  the  of- 
fices of  intendant  and  wardens  should  have 
govemed,  and  that  this  special  registration 
renders  the  election  yoid.  There  can  be  no 
question  that  the  act  governing  registration 
of  voters,  even  in  special  elections  in  the 
municipalities  of  this  state  at  section  21,  pp. 
45,  46,  22  St  at  Large,  does  provide:  "Sec 
2iL  Ninety  days  before  the  holding  of  a  reg- 
ular election  In  any  incorporated  city  or 
town  in  this  state,  after  the  general  election 
of  1896»  the  mayor  or  intendant  thereof  shall 
appoint  one  discreet  indiyldual,  who  is  a 
qualified  elector  of  such  municipality,  as  su- 
pervisor of  registration  for  such  city  or  town, 
whose  duty  it  shall  be  to  register  all  qualified 
electors  within  the  limits  of  the  incorporated 
city  or  town.  The  names  of  all  qualified 
electors  of  such  municipality  shall  be  en- 
tered in  a  book  of  registration  which,  at 
least  one  week  before  the  election  and  im- 
mediately after  holding  of  the  election,  shall 
be  filed  in  the  office  of  the  clerk  or  recorder 
of  such  city  or  town,  and  shall  be  a  public 
record  open  to  the  inspection  of  any  citizen 
at  all  times.  Such  registration  shall  be  used 
for  all  special  elections  in  the  municipality 
until  ninety  days  precedhig  the  next  regular 
election.  •  •  •  Immediately  preceding 
any  municipal  election  to  be  held  in  any  in- 
corporated city  or  town  in  this  state,  the  su- 
pervisor or  supervisors  of  registration  (as 
the  case  may  be)  shall  prepare  for  the  use 
of  the  managers  of  election  of  each  polling 
precinct  in  such  city  or  town  a  registration 
book  or  books  for  each  polling  precinct  in 
said  city  or  town,  containing -the  names  of 
all  electors  entitled  to  vote  in  such  polling 
precinct  at  said  election."  In  section  26  of 
this  act  it  is  provided,  as  an  indispensable 
prerequisite  for  registration  in  a  municipal- 
ity, that  the  applicant  shall  present  a  cer- 
tificate of  reg^istratlon  from  the  board  or 
supervisor  of  registration  of  the  county 
wherein  the  municipality  is  located,  ''and 
the  production  of  such  certificate,  toiicither 
with  proof  of  his  residence  within  the  mu- 
nicipality for  four  months  preceding  such 
election,  and  the  payment  of  all  taxes  as- 
sessed against  him  due  and  collectible  for 
the  previous  fiscal  year,"  shall  entitle  the 
applicant  to  registration.  The  act  regulat- 
ing registration  is  intended  to  carry  into 
practical  operation  the  provisions  of  the  con- 


stitution of  1885  regulating  the  same.  A 
summary  of  the  terms  of  the  latter  on  the 
subject  so  far  as  municipal  registration  of 
voters  is  concerned,  is  as  follows:  (1)  A 
county  board  registration  certificate  of  regis- 
tration of  the  elector  must  be  produced.  (2) 
Residence  for  four  months  before  the  elec- 
tion in  the  town  or  city  in  which  he  desires 
to  vote  must  exist  (3)  The  payment  of  all 
taxes  due  and  collectible  for  the  preceding 
fiscal  year  must  appear  to  have  been  made 
by  the  applicant  for  registration.  (4)  "The 
general  assembly  shall  provide  for  the  regis- 
tration of  all  voters  before  each  election  in 
municipalities'*  (see  section  12,  art  2,  Const 
1895).  It  would  seem,  therefore,  from  a  com- 
parison of  the  terms  of  the  act  regulating 
registration  with  those  of  the  constitution 
just  quoted,  that  the  general  assembly  has, 
of  its  own  motion  and  not  in  obedience  to 
any  mandate  of  the  constitution,  provided  an 
additional  requirement  viz.  that  registration 
of  qualified  voters  in  municipalities  must  be 
had  only  for  what  may  be  called  regular, 
as  c<mtradistingui8hed  from  special,  elections, 
in  order  for  them  to  be  allowed  to  vote  on 
any  question  submitted  at  a  special  election. 
In  the  case  at  bar  there  is  no  contention  as 
to  the  fact  that  every  voter  who  offered  to 
vote  and  did  actually  vote  at  this  special 
election  held  on  the  8th  day  of  October,  19(X>, 
had  in  his  possession  a  certificate  of  registra- 
tion issued  to  him  by  the  county  board  of 
registration;  that  he  also  had  paid  his  taxes 
for  the  preceding  fiscal  year,  and  that  he 
had  resided  In  the  town  of  Prosperity  for 
more  than  four  months  preceding  the  said 
special  Section;  and,  also,  that  he  bore  a 
registration  ticket  issued  by  the  supervisor 
of  registration  of  the  town  of  Prosperity. 
These  things  being  true,  this  objection  must 
be  overruled. 

We  will  next  consider  the  second  ground 
of  exceptions,  relating  as  they  do  to  the  al- 
leged illegally  of  the  votes  cast  by  persons 
who  resided  in  the  territory  annexed  to  the 
town  of  Prosperity  as  the  result  of  the  spe- 
cial election  held  on  3d  of  August  In  the 
year  1889.  It  is  not  denied  that  the  town  of 
Prosperity  had  the  power,  under  the  laws 
of  this  state,  to  annex  the  adjoining  territory; 
but  petitioners  deny  that  such  laws  were 
complied  with  at  the  special  elections  there- 
for held  3d  day  of  August,  in  the  year  1899, 
in  these  particulars,  to  wit:  (1)  That  no  pe- 
tition of  the  majority  of  the  freeholders  of 
the  territory  sought  to  be  annexed  was  ever 
presented  to  the  town  council  of  Prosperity. 
(2)  That  no  petition  was  submitted  to  such 
council,  praying  for  an  election  to  determine 
the  question  of  such  annexation.  (3)  That 
the  town  council  of  Prosperity  appointed  the 
managers  to  conduct  such  special  election 
both  in  the  territory  proposed  for  annexa- 
tion and  also  in  the  town  of  Prosperity,  and 
that  one  of  the  managers  of  the  territory 
proposed  to  be  annexed  was  not  a  qualified 
voter  of  this  stute;  and,  further,  that  of  ^^ ' 
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three  managers  of  the  election  box  in  said  | 
town,  one  clid  not  serve  at  all,  one  served 
only  a  part  of  the  time  in  which  said  elec- 
tion was  to  be  held,  and  one  served  the  en- 
tire time;  and  that  the  last-named  manager, 
of  his  own  accord,  called  another  citizen,  who 
was  not  appointed  for  that  purpose  by  the 
town  council,  to  assist  him  in  conducting 
such  election,  and  that  these  two  counted 
the  votes  and  made  the  return  of  such  elec- 
tion, which  was  not  sworn  to,  nor  was  it 
dated;  that  the  return  of  the  managers  of 
the  box  in  the  territory  proposed  to  be  an- 
nexed was  not  sworn  to  and  dated.  (4)  That 
when  the  returns  from  the  two  said  boxes 
came  before  the  said  town  council  of  Pros- 
perity, no  action  was  taken  by  it  thereon, 
and  no  dedariitlon  was  made  or  published  as 
required  by  law.  (5)  That  said  territory  was 
not  then,  nor  has  it  since  been,  declared  a 
part  of  said  town.  (^  That  at  the  special 
election  held  on  the  8th  October,  1900,  on 
the  question  of  "Dispensary"  or  *'No  Dispen- 
sary," enough  votes  from  this  territory  at- 
tempted to  be  annexed  were  cast  to  give  a 
a  small  majority  in  favor  of  the  said  dis- 
pensary. (7)  That  no  registration  of  voters 
for  the  special  election  held  on  the  8d  Au- 
gust, 1899,  was  ordered  or  was  made,  and 
therefore.  If  no  special  registration  was  re- 
quired for  the  special  election  on  3d  Au- 
gust, 1899,  then  no  special  registration  was 
required  by  law  for  the  election  held  on  the 
8th  October,  1900,  on  the  question  of  "Dis- 
pensary" or  "No  Dispensary."  Let  us  now 
consider  these  questions  in  their  order.  We 
remark  Just  here  that  the  legislation  per- 
taining to  the  power  of  a  town  to  extend 
its  corporate  limits  may  be  found  at  pages 
459,  460,  22  St  at  Large.  Section  1  of  snch 
act  is  as  follows:  "Section  1.  Anytownorcity" 
council  shall  have  power  to  extend  the  cor- 
porate limits  of  said  city  or  town  in  the  fol- 
lowing manner:  A  petition  shall  first  be 
submitted  to  said  council  by  a  majority  of 
the  freeholders  of  the  territory  which  it  is 
proposed  to  annex,  praying  that  an  election 
be  ordered  to  see  if  such  territory  shall  be 
included  in  said  town.  The  said  town  coun- 
cil shall  order  an  election  after  not  less  than 
ten  days  public  advertisement  At  such  elec- 
tion the  qualified  electors  of  the  mnnlclpality 
shall  vote  at  the  usual  voting  precincts  there- 
of, in  a  box  provided  for  that  purpose,  and  the 
qualified  electors  of  the  territory  proposed  to 
be  annexed  shall  vote  in  a  separate  box  to 
be  provided  for  that  purpose  within  the  ter- 
ritory proposed  to  be  annexed.  If  a  majority 
of  the  votes  cast  by  the  qualified  electors  of 
the  town  and  of  the  territory  proposed  to  be 
annexed,  each  aggregated  separately,  shall  be 
in  favor  of  annexation,  or  if  neither  give  a 
majority  against  annexation,  then  the  coun- 
cil shall  publish  the  result  of  said  election, 
and  declare  the  annexed  territory  a  part  of 
said  town.  •  •  •  Any  town  increasing  its 
territory  shall  file  a  notice  with  the  secretary 
iate,  describing  its  new  boundaries." 


The  first  and  second  questions  presented 
cannot  be  sustained,  because  the  facts  estab- 
lished are  incompatible  with  the  action  taken. 
The  very  statute  just  above  quoted  shows 
that  these  very  requirements  lay  at  the  very 
threshold  of  the  action  to  be  taken  by  the 
town  council  of  Prosperity,  in  order  to  an- 
nex this  additional  territory.  That  these  pa- 
pers are  now  lost  or  mislaid  cannot,  at  this 
late  day  and  In  this  proceeding,  affect  these 
matters.  They  are,  therefore,  overruled.  As 
to  the  third  ground,  it  may  be  said  that, 
while  the  language  of  the  statute  in  ques- 
tion does  not  in  terms  direct  the  said  coun- 
cil to  make  the  appointment  of  managers  to 
hold  the  election  in  the  territory  proposed  to 
be  annexed,  by  Implication  such  duty  is  laid 
upon  the  said  town  council,  for  it  is  to  the 
said  council  the  petition  is  to  be  presented. 
But  even  if  this  appointment  of  said  man- 
agers was  not  lodged  with  said  council,  the 
voters  of  said  annexed  territory  may  be  said 
to  have  adopted  as  thehr  act  these  appoint- 
ments made  by  the  said  connciL  Hence  this 
objection  is  overruled.  The  facts  as  testified 
to  show  that  the  action  of  the  managers  in 
the  town  of  Prosperity  in  conducting  said 
election  was  entirely  proper  and  regular. 
The  fourth  obiection  la  n^;atived  by  the  f^cts 
in  testimony;  for  as  a  result  of  said  elections 
the  town  council  of  Prosperity  had  the  action 
taken  by  the  voters  sent  to  the  secretary  of 
state,  and  this  action  by  it  was  a  declara- 
tion of  the  result  of  said  election,  and  these 
views  dispose  of  the  fifth  ground  of  objec- 
tion also.  These  objectioDS  are  overruled. 
As  to  the  sixth  objection,  it  wHl  be  over- 
ruled because  the  voters  in  the  territory  an- 
nexed to  the  town  of  Prosperity,  having  been 
made  a  part  of  said  municipality,  had  as 
much  right  to  vote  as  any  other  qualified 
electors  of  said  town.  In  overruling  the  sev- 
enth objection,  we  will  say  that  the  act  tra- 
der which  the  annexation  was  made  did. not 
require  a  special  r^stration  of  the  voters 
residhig  in  the  said  annexed  territory.  They 
were  to  be  "qualified  electoral*  The  man- 
agers determined  this  fact  in  favor  of  those 
persons  voting  at  said  election.  No  appeal 
was  taken  therefrom.  It  is  now  too  late  to 
raise  such  question,  though  we  are  bound  to 
say  that,  if  such  objection  or  appeal  had  been 
taken,  it  ought  to  have  been  overruled,  nnder 
the  facts  here  produced. 

It  is  therefore  the  judgment  of  this  court 
that  the  'petition  be  dismissed  and  the  re- 
straining orders  heretofore  made  be  vacated. 
Inasmuch  as  this  court  appointed  Ellis  6. 
Graydon,  Esq.,  as  special  referee,  to  hear  and 
report  upon  the  testimony  as  to  the  facts  in 
controversy  between  the  petitioners  and  the 
respondents,  and  we  have  been  advised  that 
his  compensation  for  such  services  may  be  In 
question,  we  leave  this  question  <^pen* 

McIVER,  G.  J.,  says:  I  c<mcnr  in  the  i^ 
suit,  and  I  desire  to  add  that  I  do  not  under- 
stand that  the  matter  of  compensation  to  B. 
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*h  Graydon,  Esq.,  as  special  referee,  is  pie> 
sented  to  this  court  In  such  a  maimer  as  Jus- 
tifies this  court  in  taking  any  action,  or  say- 
Ing  anything  in  regard  to  that  matten 

JONES,  J.,  concurs  in  the  result 


(60  S.  C.  627) 
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{Supreme  Court  of  South  Oaroliua.    June  12, 

1901.) 

BA8TARDT--BVIDENCS--CORROBORATION    OF 
PROSECUTINQ  WITNESS— ASSIGN- 
MENT OP  ERROR. 

1.  On  a  prosecution  for  bastardy,  it  was  not 
error  to  exclude  evidence  of  a  conversation  be- 
tween the  defendant  and  the  prosecuting  ^wit- 
ness, had  in  the  presence  of  the  testifying  wit- 
ness, offered  to  show  the  conduct  of  the  parties, 
and  not  to  contradict  witness  or  as  part  of  the 


2.  On  a  prosecution  for  bastardy,  it  was  not 
error  to  refuse  to  charge  that  the  testimony  of 
the  mother  should  be  corroborated  in  some  ma- 
terial particular  before  a  verdict  of  guilty  could 
be  rendered. 

3.  Under  Const,  art.  $,  S  8,  requiring  the  su- 
preme court  to  consider  every  point  made  and 
distinctly  stated  in  the  cause,  an  assignment  of 
error  quoting  a  part  of  the  charge  at  lengtti, 
and  stating  that  the  court  charged  on  the  facts, 
will  not  be  considered  on  appeal,  as  the  same 
was  too  general. 

Jones,  J.,  dissenting. 

Appeal  from  general  sessionfi  circuit  court, 
Spartanburg  county;  Buchanan,  Judge. 

J.  C  Meares  was  convicted  of  being  the 
father  of  a  bastard  child,  and  he  appeala 
Aflirmed. 

J.  J.  Burnett  and  Duncan  &  Sanders,  for 
appellant.  U.  X«  Gunter,  Asst  Atty.  Gen.* 
for  the  States, 

6ABT,  A.  J.  The  defendant  was  indicted 
and  convicted  on  the  charge  of  bastardy. 
He  appealed  from  the  sentence  of  the  court 
on  numerous  ezceptloiia,  which  It  will  not 
be  necessary  to  consider  in  detail,  as  all  were 
waived  except  those  raising  the  questions 
presented  in  the  written  argument  of  the  aj^ 
pellant's  attorneys. 

The  tirst  question  for  consiueration  is 
whether  his  honor,  the  circuit  judge,  erred 
in  refusing  to  allow  Dr.  Dean  to  testify  to 
the  conduct  or  conversation  between  the  de- 
fendant and  Cora  Jenkins.  The  record 
shows  that  the  following  took  place  during 
the  examination  of  Dr.  Geo.  B.  Dean,  a  wit- 
ness for  the  defendant:  "Q.  Who  brought 
the  girl  to  you?  A.  Prof.  Meares  brought 
bar.  Q.  Whom  did  you  first  tell  that  she 
was  in  this  condition?  A.  Mrs.  Meares.  Q. 
In  the  presence  of  Oora  Jenkins,  when  Prof. 
Meares  brought  her  up  there,  what  did  he 
say,  and  what  did  she  say?  Solicitor  Sease: 
I  object;  there  is  no  foundation.  Mr.  San- 
ders: It  is  as  to  the  conduct  of  the  parties, 
to  show  whether  the  man  was  guilty  or  not 
Solicitor  Sease:  Conduct  and  what  they  said 
are  different  things.  By  the  Court:  My  idea 
Is  that,  if  any  charge  was  made  against  him, 


I  his  demeanor  might  be  competent,  and  only 
the  state  could  bring  that  out,  and  not  the 
defensa  You  could  not  prove  anything  by 
what  he  did  not  say.  If  some  person  were 
to  make  a  charge  against  him,  and  call  upon 
hfan  for  an  answer,  he  could  fold  his  arms, 
and  not  say  a  word,  and  that  could  not  be 
taken  as  evidence  against  him.  I  don't 
think,  from  either  view  of  the  matter,  that 
the  defense  could  bring  that  out"  It  will 
be  observed  that  the  evidence  was  offered 
for  the  purpose  of  showing  the  conduct  of 
the  parties,  as  tending  to  prove  whether  the 
defendant  was  guilty  or  not  The  conduct 
of  the  parties  could  not  be  shown  by  proving 
what  the  defendant  and  Cora  Jenkins  said. 
The  testimony  was  not  offered  for  the  pur- 
pose of  contradicting  Cora  Jenkins,  as  the 
proper  foundation  had  not  been  laid,  nor  was 
it  part  of  the  res  gestae,  nor  explanatory  of 
an  act  We  fail  to  see  wherein  the  testi- 
mony was  admissible. 

The  next  question  that  will  be  considered 
is  Whether  it  was  error  to  refuse  to  charge 
that  In  bastardy  cases  the  testimony  of  the 
mother  should  be  corroborated  in  some  ma- 
terial particular  before  a  verdict  of  guilty 
could  be  rendered.  29  Am.  &  Eng.  Enc. 
Law,  834,  thus  states  the  rule:  "In  England, 
the  mother  of  an  illegitimate  child  must  not 
only  be  a  witness,  but  her  testimony  must 
be  corroborated,  before  a  man  can  be  ad- 
judged the  putative  father,  or  an  order  of 
affiliation  can  be  made,  and  it  is  necessary 
that  the  corroboration  be  in  some  material 
particular.  But  this  is  a  statutory  rule,  and. 
in  the  absence  of  such  a  statute,  no  cor- 
roboration is  required  in  such  cases  as  a  rule 
of  law."  Even  if  Cora  Jenkins  could  be  re- 
garded as  partic^s  criminls,  it  would  still 
be  unnecessary  that  her  testimony  should 
be  corroborated  In  State  v.  Prater,  26  S.  C. 
207,  2  S.  E.  112,  the  court  says:  "It  is  true 
that  the  proper  practice  is  for  the  presiding 
judge  to  advise  the  jury  not  to  convict  upon 
the  uncorroborated  testimony  of  an  accom- 
plice, •  •  ♦  but  we  know  of  no  author- 
ity which  requires  that  they  should  be  di- 
rected to  acquit  unless  the  testimony  of  an 
accomplice  is  corroborated."  Furthermore, 
there  was  testimony  tending  to  corroborate 
the  witness  in  a  material  particular. 

The  last  question  to  be  determined  is  that 
presented  by  the  eighth  exception,  which  as- 
signs error  as  follows:  "(8)  In  charging  as. 
follows:  *Well,  now,  you  are  to  consider, 
not  only  what  a  witness  says.  When  he  goes 
on  the  stand,  he  is  clothed  with  a  presump- 
tion of  innocence,  which  attends  every  wit- 
ness, because  it  Is  the  corollary  from  the 
presumption  that  every  man  is  innocent. 
He  is  clothed  with  the  presumption  of  hon- 
esty; not  that  they  are  always  honest,  but 
that  being  the  condition  of  a  great  majority 
of  mankind.  The  law  presumes  that  when 
a  man  goes  on  the  stand  he  is  presumed  to 
be  telling  the  truth;  not  that  he  always 
does,  as  I  charge  you,  but  that  being  the 
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presumption  of  a  great  majority  of  mankind, 
the  law  presumes  or  Infers  that  he  comes 
there  upon  the  witness  stand  with  a  good 
character;  therefore  that  he  tells  the  truth. 
Now,  oftentimes  small  divergences  on  In- 
significant matters,  testified  to  by  one  wit- 
ness and  denied  by  another,  Is  not  only  not 
an  evidence  of  telling  an  untruth,  but  often- 
times is  the  strongest  evidence  that  they 
have  not  combined  or  colluded  or  conspired 
together  to  come  before  the  court  and  im- 
pose upon  It  a  made-up  story;  but  upon  the 
main  salient  featmres  of  the  case,  that  every- 
body would  observe  If  they  were  there,— if 
they  had  a  chance  of  observation  or  knowl- 
edge—then, If  they  conflict,  you  may  say: 
"Well,  both  of  them  cannot  be  so,  and  both 
statements  be  true,  I  will  believe  one  and 
discard  the  statement  of  the  other  as  un- 
worthy of  belief,  because  I  cannot  reconcile 
them  upon  the  grounds  of  common  honesty 
of  each  witness.  Therefore  I  will  throw 
aside  one  and  believe  the  other,  because, 
forsooth,  it  strikes  me  as  more  worthy'  of 
credit  It  strikes  me  as  being  the  truth  as 
drawn  from  the  Inherent  probabilities  of 
facts  as  testified  to  by  other  witnesses,— 
facts  corroborated  and  sustained  by  another 
person."  Or,  forsooth,  you  may  say:  "Neith- 
er one  of  them  are  worthy  of  belief,  •  •  • 
and  I  will  throw  them  both  out  of  the  dis- 
cussion of  the-  case.  I  will  consider  the 
other  facts  and  circumstances  without  the 
testimony  of  those  witnesses,"  '—It  being  re- 
spectfully submitted  that  in  so  charging  his 
honor  charged  upon  the  facts,  and  advised 
the  Jury  how  to  weigh  and  consider  the  tes- 
timony, contrary  to  the  Inhibitions  and  re- 
strictions Imposed  upon  circuit  Judges  by 
section  26  of  article  5  of  the  constitution." 
Section  8,  art  0,  Id.,  is  as  follows:  "When 
a  Judgment  or  decree  is  reversed  or  affirmed 
by  the  supreme  court,  every  point  made  and 
distinctly  stated  in  the  cause,  and  fairly 
arising  upon  the  record  of  the  case,  shall  be 
considered  and  decided."  As  said  by  the 
court  in  Garrett  v.  Weinberg,  59  S.  C.  162, 
37  S.  B.  51,  226:  "It  only  requires  a  glance 
at  the  exception  Just  mentioned  to  see  that 
there  has  been  a  failure  to  comply  with  the 
provision  of  the  constitution  requiring  the 
points  made  by  the  appellant  to  be  distinct- 
ly stated  before  he  is  entitled  to  have  them 
considered  by  the  court"  It  is  the  Judgment 
of  this  court  that  the  Judgment  of  the  circuit 
court  be  affirmed. 

JONES,  J.  (dissenting).  I  am  unable  to 
concur  with  the  majority  in  the  conclusion 
reached  in  this  case.  I  think  the  eighth  ex- 
ception should  have  been  sustained.  The 
portion  of  the  charge  complained  of  In  that 
exception,  as  taken  from  the  "case,"  Is  as 
follows:  "Well,  now,  you  are  to  consider, 
not  only  what  a  witness  says.  When  he  goes 
upon  the  stand  he  is  clothed  with  a  presump- 
tion of  innocence,  which  attends  every  wit- 
ness, because  It  Is  the  coroUary  from  the  pre- 


sumption that  every  man  is  innocoit  He  Is 
clothed  with  the  presumption  of  honesty;  not 
that  they  are  always  honest  but  that  being 
the  condition  of  a  great  majority  of  man- 
kind. The  law  presumes  that  when  a  man 
goes  on  the  stand  he  is  presumed  to  be  tell- 
ing the  truth;  not  that  he  always  does,  as  I 
charge  you,  but,  that  being  a  presumption  of 
the  great  majority  of  mankind,  the  law  pre- 
sumes or  infers  that  he  comes  there  upon  the 
witness  stand  with  a  good  character;  there- 
fore that  he  tells  the  truth.  Now,  often- 
times small  divergences  on  insignificant  mat- 
ters, testified  to  by  one  witness  and  denied 
by  another.  Is  not  only  not  an  evidence  of 
telling  an  untruth,  but  oftentimes  is  the 
strongest  evidence  that  they  have  not  com- 
bined or  coUuded  or  conspired  together  to 
come  before  the  court  and  impose  upon  It  a 
made-up  story;  but  upon  the  main  salient 
features  of  the  case,  that  everybody  would 
observe  If  they  were  there,— if  they  had  the 
chance  of  observation  or  knowledge,— then.  If 
they  conflict  you  may  say:  'Well,  both  of 
these  cannot  be  so,  and  both  statements  be 
true.  I  will  believe  one  and  discard  the 
statement  of  the  other  as  unworthy  of  belief, 
because  I  cannot  reconcile  them  upon  the 
grounds  of  the  common  honesty  of  each  wit- 
ness. Therefore  I  will  throw  aside  one  and 
believe  the  other,  because,  forsooth.  It  strikes 
me  as  more  worthy  of  credit  It  strikes  me 
as  being  the  truth  as  drawn  trom  the  in- 
herent probabilities  or  facts  as  testified  to 
by  the  other  witnesses,— facts  corroborated 
and  sustained  by  another  person.'  Or,  for- 
sooth, you  may  say:  'Neither  one  of  them 
are  worthy  of  b^ef,  and  yet  I  am  unable  to 
say  they  ace  telling  things  untrue,— purpose- 
ly untrue,— and  I  will  throw  both  out  of  the 
discuBsioQ  of  this  case.  I  will  consider  the 
other  facts  and  circumstances  without  the 
testimony  of  those  witnesses.* "  It  Is  com- 
plained that  In  so  charging  the  circuit  Judge 
charged  upon  the  facts,  and  advised  the  Jury 
how  to  weigh  and  consider  the  testimcHiy,  in 
violation  of  section  26  of  article  5  of  the  con- 
stitution. This  exception  the  majority  of  the 
court  declines  to  consider,  on  the  ground  that 
it  falls  to  distinctly  state  the  point  raised 
for  consideration;  In  other  words,  that  the 
exception  Is  too  general  It  seems  to  me  that 
this  is  carrying  the  rule  requiring  exceptions 
to  be  specific  to  an  extreme  length.  The  ex- 
ception distinctly  quotes  the  portion  of  the 
charge  complained  of,  and  specifically  points 
out  the  rule  or  principle  of  law  alleged  to 
have  been  violated  thereby.  The  charge 
complained  of  violates  the  constitution  for- 
bidding charging  the  Jury  "In  respect  to  mat- 
ters of  fact"  The  Jury  were  Instructed  that 
there  is  a  presumption  that  every  witness 
tells  the  truth.  Such  a  charge  was  con- 
demned in  State  v.  Taylor,  57  S.  O.  487,  488, 
85  S.  B.  729,  as  not  only  Incorrect  as  matter 
of  law,  but  as  Instructing  the  Jury  as  to  the 
force  and  weight  of  testimony.  The  effect 
of  such  a  charge  Is  to  instruct  the  Jiuy  that 
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the  statement  oi  the  prosecutrix  that  the  de- 
fendant was  the  father  of  her  bastard  child 
was  presumably  true. 

Furthermore,  the  charge  was  in  respect  to 
matters  of  fact  In  iLdyising  the  Jury  that  they 
might  throw  out  of  the  discussion  of  the  case 
the  conflicting  statements  of  witnesses  cm 
material  matters,  and  consider  the  other 
facts  and  circumstances  without  the  testi- 
mony of  such  witnesses,  although  the  Jury 
were  unable  to  say  that  such  witnesses  were 
telling  things  purposely  untrue.  In  the  case 
of  State  Y.  Mitchell,  56  S.  G.  531,  85  S.  B. 
210,  a  very  similar  charge  was  condemned  as 
In  Ylolatioii  of  the  constitutional  inhibition. 

For  these  reasons,  I  think  the  Judgment 
of  tlw  drcoit  court  should  be  reversed. 


(61  s.  c.  IM) 

BTATB  T.  ROBISON. 

(Supreme  Court  of  South  Carolina.    July  18, 

1901.) 

CRIMINAL  LAW— WITNESS— INDORSEMENT   ON 
INDICTMENT— fiALB  OF  UQUORn-NXnSANCB. 

1.  A  witness  for  the  state  will  not  be  exclud- 
ed because,  his  name  does  not  appear  on  the 
back  of  the  indictment 

2.  Where  the  first  count  of  an  indictment  al- 
leges illegal  sale  of  liquors,  a  witness  may  testi- 
fy as  to  eridence  supporting  the  second  count 
charging  defendant  with  maintaining  a  nui- 
sance, though  his  name  does  not  appear  in  the 
first  count  as  one  to  whom  liquor  has  been  sold. 

3.  It  is  competent  to  proTe  that  defendant 
had  sold  witness  dder,  which  made  him  **fool- 
ish.'* 

Appeal  firom  general  sessions  circuit  court 
of  Spartanburg  county;  Benet,  Judge. 

W.  H.  Robison  was  conTicted  of  main« 
tainlng  a  liquor  nuisance,  and  appeals.  Af- 
firmed. 

O.  P.  Sims,  for  ai^ellant  Asst  Atty. 
Gen.  n.  X.  Gnnter,  for  the  State. 

POPB»  J.  The  defendant  was  tried  and 
convicted  under  an  indictment,  containing 
three  counts,  charging  him  with  violations 
of  what  is  known  as  the  dispensary  law  of 
this  state,  and  he  has  appealed  after  Judg- 
ment upon  the  following  grounds:  '*The  cir- 
cuit judge  erred:  (1)  In  allowing  J.  J.  Bish- 
op to  testify  on  the  part  of  the  state,  over 
the  defendant's  objection,  that  the  said  wit- 
ness^ name  did  not  appear  in  the  indictment, 
for  the  reason  that  it  was  incompetent  and 
irrelevant  to  allow  said  witness  to  testify 
without  his  name  appearing  on  the  indict- 
ment, thereby  advising  the  defendant  fully 
as  to  the  crime  with  which  he  was  charged. 
<2)  In  allowing  a  witnees  Oliver  Byers  to 
testify  on  the  part  of  the  state  that  he  had 
bought  whisky  from  the  defendant,  over 
the  objection  of  the  defendant's  attorney, 
upon  the  ground  that  the  said  witness' 
name  did  not  appear  in  the  indictment  (3) 
In  allowing  said  witness  Oliver  Byen  to 
testify,  over  defendant's  objection,  that  he 
drank  about  one-half  pint  of  cider,  which 
witness  claimed  to  have  bought  from  the  de- 


fendant. (4)  In  charging  the  Jury  as  fol- 
lows: 'A  man  may  have  alcoholic  liquors, 
whisky,  brandy  and  the  like,  which  he  has 
legally  purchased  from  the  dispensary,  or 
from  some  person  outside  of  the  state,  and 
it  will  be  unlawful  for  him  to  store  and 
keep  in  possession,  if  he  has  them  for  an 
unlawful  purpose,  for  it  is  not  inconceiva- 
ble, nor  is  it  unusual,  as  our  experience  in 
court  shows  us,  for  people  to  purchase  liq- 
uors from  the  dispensary,  and  then  sell 
them  unlawfully;  but  it  is  not  unlawful  for 
a  citizen  to  keep  in  possession  liquoni  law- 
fully purchased,  and  for  a  lawful  purpose,— 
and  by  'lawful  purpose"  I  mean  their  per- 
sonal use  or  family  use,  or  for  purposes  of 
hospitality,  social  purposes,  or  medicinal  use, 
and  the  like,— and  he  may  keep  liquors  in 
any  quantity  if  he  purchases  them  in  a  law- 
ful way,  either  from  a  dispenser  or  from  some 
person  outside  of  the  state,  and  he  has  a 
right  in  law  to  make  a  legal  purchase  outside 
of  the  state,  and  import  liquors  in  the  state 
for  legal  or  lawful  use,  for  personal  use,  or 
medicinally;  and  the  dispensary  law  endeav- 
ors to  protect  the  citizens  in  that  right  and 
provides  that  where  a  man  does  have  in  his 
possession,  for  lawful  purposes^  any  quantity 
of  liquor,  he  may  apply  to  the  state  commis- 
sioner for  badges,  for  tags  or  labels,  which 
can  be  placed  upon  the  vessel,  barrel,  or  kegs, 
or  jugs,  or  bottles  that  keep  such  liquor, 
showing  that  they  are  for  personal  use, 
lawful  use,  and  not  for  unlawful  purposes,' 
—for  the  reason  that  it  is  submitted  the  Jury 
may  have  been  misled  from  the  above  charge 
to  believe  that  it  was  necessary,  under  the 
law,  to  have  badges,  labels,  or  tags  placed 
upon  any  whisky  that  may  have  be^i  pur- 
chased other  than  from  the  dispensary;  re- 
spectfully submit  the  law  does  not  require 
that  any  label  shall  be  placed  upon  such 
liquors" 

We  will  pass  upon  these  points  in  their 
order: 

First  In  the  first  count  of  the  indictment 
the  defendant  was  charged  with  having  sold 
intoxicating  llquOTS  to  one  F.  M.  Neighbors 
on  the  12th  day  of  May,  1900.  There  is  no 
allegation  that  such  liquor  was  sold  to  any 
other  person  or  on  any  other  day  than  to  F. 
M.  Neighbors,  on  the  12th  day  of  May,  1900, 
so  far  as  the  first  count  Is  concerned.  The 
court  allowed  J.  J.  Bishop  and  Oliver  Byers 
to  testify  in  the  case,  when  their  names  did 
not  appear  to  have  been  written  on  the  back 
of  the  indictment  as  witnesses  for  the  prose- 
cution. The  appellant  excepts  to  this.  We 
know  of  no  law  which  prevents  the  prosecu- 
tion using  a  witness  whose  name  does  not 
appear  to  be  written  on  the  back  of  an  in- 
dictment. Section  40  of  the  Criminal  Stat- 
utes of  this  state,  in  a  capital  case,  requires 
the  copy  of  an  indictmient  to  be  delivered  to 
the  accused  three  days  before  his  trial,  but 
it  is  expressly  provided  in  this  section  *that 
the  names  of  the  witnesses  shall  not  be  in- 
cluded."   If  this  is  true  in  capital  cases,  for 
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greater  reaaaa  it  is  true  in  miBdemeanors. 
But  it  may  be  that  the  appeUant  intended  to 
Insist  that  the  name  of  this  witness  should 
have  been  made  to  appear  in  the  body  of  the 
Indictment  It  was  certainly  not  proper  that 
the  name  of  the  witness  J.  J.  Bishop  should 
appear  in  tlie  first  count,  for  it  was  neither 
•alleged  not  attempted  to  be  preyed  that  J.  J. 
Bishop  had  bought  liquor  from  the  defendant 
on  the  12th  May.  Nor  Is  there  any  ground 
for  the  dalm  of  the  appeUant  that  Bishop's 
name  should  appear  in  the  second  count, 
which  charged  the  defendant  with  keeping 
and  maintaining  a  place  where  Intoxicating 
liquors  are  sold,  and  where  persons  are  per- 
mitted to  resort  for  the  purpose  of  drinking 
alcoholic  liquors  as  a  beverage,  thereby  main- 
taining a  common  nuisance.  The  witness  J. 
J.  Bishop  did  not  testify  even  as  to  this 
count  of  the  indictment,  and  no  one  testified 
that  said  Bishop  bought  any  liquors  from  the 
defendant  So  far  as  the  third  count  is  con- 
cerned, which  charges  the  defendant  with 
having  unlawfully  stored  and  kept  in  his 
possession  certain  alcoholic  liquors,  it  sets 
out  by  its  allegations,  the  existence  of  a  fact 
in  which  the  witness  J.  J.  Bishop  had  no  con- 
cern except  in  conducting  an  investigation 
thereof  as  a  constable.  This  exception  Is 
overruled. 

As  to  the  second  exception:  It  was  not 
error  for  the  circuit  Judge  to  admit  this  tee^ 
timony  of  Byers,  when  he  forbade  the  Jury 
to  apply  the  same  to  the  first  count  It  was 
competent  to  prove  the  fact  of  the  sale  of 
liquors  by  the  defendant  to  this  witness  with 
reference  to  the  second  count  of  the  indict- 
ment which  charged  defendant  with  main- 
taining a  nuisance.  This  exception  Is  over- 
ruled. 

As  to  the  third  exception,  it  must  be  over- 
ruled, because  it  was  competent  to  prove  by 
this  witness  that  the  cider  he  bought  from 
the  defendant  made  both  his  father  and  him- 
self "foolish,*'  when  the  same  was  restricted 
to  the  charge  of  defendantfs  maintaining  a 
nuisance. 

As  to  the  fourth  ground  of  appeal:  Inas- 
much as  the  appellant  has  reproduced  the 
language  in  tlie  charge  of  the  circuit  Judge 
of  which  he  complains,  we  do  not  deem  it  nec- 
essary to  repeat  the  same.  A  reading  of  this 
charge  is  the  best  answer  to  the  criticism  of 
it  The  drcult  Judge  does  not  charge  that 
any  person  who  buys  alcoholic  liquors  from 
the  dispensary  or  beyond  the  state  shall  put 
tags  on  the  same,  which  will  be  furnished 
by  the  dispensary  authorities.  He  only  sug- 
gests that  for  more  thorough  protection  to 
their  keeping  such  liquors,  such  tags  may  be 
used.  The  case  of  State  v.  Prater,  59  S.  O. 
271,  37  S.  B.  933,  has  so  fully  referred  to  the 
law  governing  Indictments  similar  to  that 
used  in  the  cause  at  bar  that  we  hardly  deem 
it  wise  to  go  over  the  same  again.  This  ex- 
ception is  overruled.  It  is  the  Judgment  of 
this  court  that  the  Judgment  of  the  circuit 
court  be  affirmed. 


(81  s.  C.  99) 

CITT  COUNCIL  OP  ABBEVILLE  v. 
LEOPARD. 

(Supreme  Court  of  South  Carolina.    July  12, 

1901.) 

VIOLATION    OF   ORDINANCBS-PROSBCUTION— 
CONCEAL.BD  WEAPONS. 
1;  Const  art  5,  |  81,  providing  that  all  writs 
and  processes  shall  run,  and  all  prosecutionB 
shall  be  conducted,  in  the  name  of  the  state, 
does  not  prohibit  a  prosecution  for  violation  of  ' 
a  city  ordinance  by  the  dty  council. 

2.  A  city  charter^  permitting  a  municipality 
to  pass  such  ordinance  for  the  safety  of  the  citi- 
sens  as  may  be  necessary,  and  providing  that 
no  fine  or  penalty  shall  exceed  $100  or  impris- 
onment for  a  longer  period  than  30  days,  au- 
thorizes an  ordinance  against  carrying  a  pistol 
within  the  city  concealed  about  the  person. 

Appeal  from  general  sessions  circuit  court 
of  Abbeville  county;  Benet  Judge. 

J.  D.  Leopard  was  convicted  of  violating 
an  ordinance  of  the  city  council  of  the  city 
of  Abbeville  by  carrying  concealed  weap- 
ons. From  an  order  sustaining  defendant's 
appeal  reversing  the  Judgment  the  dty 
council  appeals.    Reversed. 

M..P.  De  Bruhl,  for  appellant  Ellis  G. 
Graydon,  for  appellee. 

POPE,  J.  The  defendant  J.  D.  Leopard, 
was  tried  In  the  mayor's  court  for  the  city 
of  Abbeville  upon  information,  under  oath, 
charging  him  with  having  carried  concealed 
about  his  person,  on  the  2d  February,  1901, 
a  pistol,  in  violation  of  an  ordinance  duly 
passed  by  the  city  of  Abbeville  on  the  25th 
day  of  March,  in  the  year  1897,  wherein  it 
was  ordained  that  any  person  who  should, 
after  the  date  of  said  ordinance,  carry  a  pis- 
tol concealed  about  his  person,  shall  be 
guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof  before  the  mayor  or  city  council, 
shall  forfeit  to  the  city  council  the  weapon 
so  carried  concealed,  and  shall  be  fined  in 
a  sum  not  less  than  $10,  nor  more  than  $100, 
or  be  Imprisoned  not  more  than  30  days. 
The  warrant  for  the  arrest  of  the  said  J.  D. 
Leopard  was  indorsed  In  these  words,  ''The 
City  Council  of  Abbeville  against  J.  D.  Leop- 
ard," and  all  proceedings  In  the  case  were 
entitled  in  the  same  manner.  The  defendant 
was  found  guilty,  and  sentenced  to  pay  a 
fine  of  $25  or  be  imprisoned  80  days.  From 
this  Judgment  the  said  J.  D.  Leopard  ap- 
pealed to  the  circuit  court  (the  court  of  gen- 
eral sessions  for  Abbeville  county,  in  this 
state)  upon  the  two  grounds:  First  that  the 
city  council  of  Abbeville  was  vrlthout  power 
to  pass  the  ordinance  against  carrying  con- 
cealed weapons,  and  therefore  had  no  right 
to  try  said  J.  D.  Leopard  for  such  alleged 
offense;  and,  second,  because  the  whole 
proceeding  was  null  and  void,  for  the  rea- 
son "that  the  warrant  does  not  run,  and  the 
prosecution  was  not  conducted.  In  the  name 
of  the  state  of  South  Carolina,  as  required 
by  the  constitution.'' 

The  appeal  came  on  to  be  heard  by  his 
honor,  Judge  Benet,  on  21st  day  of  Febm- 
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at7»  1901»  when  he  Bneftalned  tbe  appeal  In 
the  following  order:  '*The  defendant,  J.  D. 
Leopard,  appeals  to  this  conrt  from  a  Yet- 
diet  and  sentence  of  the  mayor's  court  of 
the  city  of  AbbeTiUe  on  a  charge  of  carrying 
a  concealed  weapon,  in  violation  of  an  ordi- 
nance of  said  city.  The  grounds  of  appeal  ob- 
jecting to  the  Jurisdiction  of  said  court  raise 
the  points  that  the  ordinance  passed  by  the 
city  council  is  null  and  void,  because  the 
warrant  is  not  Issued,  and  the  prosecutlcHi 
was  not  conducted.  In  the  name  of  the  state 
of  South  Carolina,  as  required  by  section 
31  of  article  6  of  the  constitution  of  18d6. 
The  ordinance  in  question  prohibits  the  car- 
rying of  concealed  weapons,  and  provides 
that  any  offense  against  the  same  shall  be 
punished  by'  forfeiture  of  the  weapon  to  the 
city  council  of  Abbeville,  and  by  fine  not  ex- 
ceedlng  $100,  or  imprisonment  at  hard  la- 
bor not  exceeding  80  days.  In  my  opinion^ 
both  said  grounds  of  appeal  are  well  taken. 
I  hold  that  said  ordinance  is  null  and  void, 
for  want  of  power  In  the  city  council  to  en- 
act the  same.  I  also  hold  that  prosecutions 
for  an  criminal  offenses  must  be  conducted 
in  the  name  of  the  state  of  Soutii  Carolina, 
under  the  positive  requlr^nent  of  section  31 
of  article  5  of  the  constitution  of  1S06,  Iden- 
tical with  section  31  of  article  4  of  the  con- 
stltntlon  of  186&  It  Is,  therefore,  on  motion 
of  Bills  G.  Graydon,  defendant's  attorney, 
ordered  and  adjudg<>d  that  ttte  appeal  of 
the  defendant  be  sustained;  that  the  ver- 
dict and  judgment  of  the  mayor's  court  of 
the  city  of  Abbeville  be  set  aside  and  re- 
versed; that  the  recognisance  of  the  defend- 
ant be  canceled;  and  that  the  said  defend^' 
ant,  J.  D.  Leopard*  be  allowed  to  go  hence 
without  day."  Thereupon  the  dty  council  of 
Abbeville  appealed  ttom  the  judgment  of 
Judge  Benet  on  the  f<rflowlng  grounds:  **(1) 
Because  his  honor  erred  in  holding  that  said 
ordinance  of  the  city  of  Abbeville  is  null 
and  void  for  want  of  power  in  the  city  conn* 
cU  to  enact  the  same.  (2)  Because  his  hon- 
or, the  circuit  judge,  erred  in  sustaining  the 
defendant's  (J.  D.  Leopard's)  first  exception 
to  the  judgment  of  the  mayor's  court,  and 
holding,  as  therein  contended,  that  the  dty 
council  of  Abbeville  has  no  jurisdiction  to 
pass  an  ordinance  against  carrying  conceal- 
ed weapons,  and  therefore  no  right  to  try  a 
person  for  an  alleged  offense  against  such 
illegal  and  void  ordinance.'  (8)  Because  his 
honor,  the  drcult  judge,  erred  in  holding 
that  said  ordinance  'provides  that  any  of- 
fense against  the  same  shall  be  punished  by 
forfeiture  of  the  weapon  to  the  city  council 
of  Abbeville,  and  by  fine  not  exceeding  $100, 
or  imprisonment  at  hard  labor  not  exceeding 
thirty  days,'  it  being  respectfully  submitted 
that  an  Inspection  of  the  ordinance  will 
show  that  this  statement  of  its  provision  Is 
not  correct  (4)  Because  the  provision  In 
said  ordinance  that  any  person  carrying  a 
concealed  weapon  shall,  on  'conviction  there- 
of before  the  mayor  or  city  council,  forfdt 


to  the  city  council  the  weapon  so  carried  con- 
cealed, and  be  fined  In  a  sum  of  not  lean 
than  $10  nor  more  than  $100,  or  be  impris- 
oned not  more  than  thir^  days,'  Is  not  In 
violation  of  any  provision  of  the  constitution 
of  this  state,  and  his  honor,  the  circuit 
judge,  should  have  so  held.  (5)  Because  his 
honor,  the  circuit  judge,  should  have  held 
that,  even  if  the  provision  In  said  ordinance 
for  forfeiture  of  such  weapon  is  in  conflict 
with  the  statute  of  this  state  against  carry- 
ing concealed  weapons,  such  provision  could 
be  stricken  out;  and  a  complete  and  valid 
ordinance  would  remain*  (6)  Because  his 
honor,  the  circuit  judge,  erred  In  holding 
that  all  prosecutions  for  violations  of  mu- 
nldpal  ordinances  must  be  conducted  in  the 
name  of  the  state  of  South  Carolina.  (7) 
Because  his  honor,  the  circuit  judge,  should 
have  held  that  section  31  of  article  5  of  the 
constitution  of  1885  does  not  apply,  and  was 
not  intended  to  apply,  to  prosecutions  for 
offenses  against  municipal  ordinances,  but 
applies  only  to  prosecutions  for  offenses 
against  the  state.  (8)  Because  his  honor 
should  have  held  that  a  violation  of  a  mu- 
nicipal ordinance  Is  an  offense  against  the 
municipality,  and  not  against  the  state,  and 
that  no  prosecutions  oan  be  maintained  by 
the  state  for  violation  of  such  ordinances. 
(9)  Beoause  his  honor  erred  in  adjudging 
that  the  appeal  of  the  said  J.  D.  Leopard  be 
sustained,  that  the  verdict  and  sentence  of 
the  mayor's  court  be  set  aside  and  reversed, 
that  the  proceedings  be  dismissed,  and  that 
recognizance  of  the  defendant  be  canceled, 
and  that  he  be  allowed  to  go  hence  without 
day." 

There  are  only  two  questions  of  any  mo- 
ment Involved  In  this  appeal,  viz.:  First  Is 
the  proceeding  of  the  dty  council  of  Abbe- 
ville vdd  by  reason  of  Its  failure  to  ha^e  Its 
process  run  In  the  name  of  the  state  of  South 
Carolina?  Second.  Was  the  ordinance  of 
said  dty  council  of  Abbeville  within  the 
powers  with  which  it  was  Invested  by  the 
general  assembly  of  this  state? 

We  will  dispose  of  these  questl<His  In  their 
order.  The  circuit  judge  was  so  Impressed 
with  the  language  of  the  constitution  of  this 
state,  adopted  in  the  year  1885,  and  set  out 
In, section  31  of  artide  6,  that  he  felt  bound 
to  deny  to  the  dty  coundl  of  Abbeville  the 
right.  In  its  corporate  name,  to  prosecute  the 
defendant  for  the  violation  of  one  of  Its  ordi- 
nances. The  language  employed  in  said  sec- 
tion 81  of  said  article  6  was  as  follows:  **A11 
writs  and  processes  shall  run  and  all  prose- 
outiona  shall  be  oondooted  in  the  name  of 
the  state  of  South  Carolina."  (Italics  ours.) 
We  fear  that  the  learned  circuit  judge  for 
the  moment  overlooked  the  distinction  be- 
tween offenses  against  the  general  laws  ct 
the  state,  which  affect  and  govern  its  entire 
citizenship,  or,  to  be  more  accurate,  all  of 
its  inhabitants,  and  those  offi^nses  which  con- 
sist in  a  breach  of  the  laws  governing  the 
Inhabitants  of  a  city  or  town  In  this  stati 
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within  Ihe  corporate  limits  of  sucb  city  or 
town.  ThiB  distinction  was  recognized  and 
enforced  as  early  as  the  year  1787,  as  will 
be  seen  In  the  case  of  McMullen  v.  City  Goon- 
ell,  1  Bay,  46.  In  the  case  cited  the  city 
council  of  Charleston  had  assumed  Jurisdic- 
tion to  try  the  defendant  for  a  violation  of  a 
state  law.  The  court  denied  It  any  such 
power.  It  was  then  declared:  "As  to  the 
conviction,  this  was  for  the  offense  of  sell- 
ing spirituous  liquors,— an  offense  neither 
cognizable  by  them  either  under  their  char- 
ter or  the  act  of  17S1,  any  more  than  homi- 
cide or  manslaughter.  It  is  not  an  offense 
against  any  of  their  by-laws.  Therefore 
their  power  to  commit  did  not  extend  to  this 
offense.  It  Is  an  offense  against  the  public 
revenue  act  of  the  state.  This  act  Is  not 
one  of  the  by-laws  of  the  city  corporation, 
but  a  public  law,  cognizable  only  by  the  su- 
preme court  throughout  the  state."  The 
practice  of  prosecuting  offenses  against  the 
ordinances  of  a  city  or  town,  in  the  name 
of  the  city  or  town  council  of  the  particu- 
lar city  6r  town  affected.  Is  hoary  with 
age.  It  has  existed  far  beyond  the  century 
last  passed.  No  particular  value  can  be 
ascribed  to  the  phraseology  used  in  section 
31  of  article  5  of  the  constitution  of  1895, 
for  the  Identical  language  was  employed  In 
section  81  of  article  4  of  the  constitution  of 
1868.  And  an  examination  of  the  seccmd 
section  of  article  8  of  the  constitution  of 
1790  will  show  this  language  as  there  em- 
ployed: "The  st^le  of  all  process  shall  be 
^he  State  of  South  Carolina.'  All  prosecu- 
tions shall  be  carried  on  In  the  name  and  by 
the  authority  of  the  state  of  South  Carolina." 
See  1  St  at  Large,  p.  189.  The  power  is 
always  given  to  municipal  corporations  In 
this  state  to  sue  and  be  sued  by  their  cor- 
porate names.  This  has  always  been  ac- 
cepted as  authorizing  a  prosecution  In  the 
corporate  name  for  an  infraction  of  munici- 
pal ordinances,  as  the  multitude  of  cases  in 
the  repcHrts  of  this  state  shows.  Such  being 
the  law  in  this  state,  the  constitution  of  the 
year  1896  retained  all  such  laws.  See  sec- 
tion 10  of  article  17.  Such  being  our  view, 
we  sustain  all  of  the  exceptions  relating  to 
this  question. 

We  will  now  examine  the  question  touch- 
ing the  power  of  the  city  council  of  Abbe- 
ville to  pass  the  ordinance  in  question. 
Whenever  the  power  of  the  city  council  is 
challenged.  It  must  always  be  able  to  lay 
its  finger  upon  some  express  grant  of  power 
by  the  general  assembly  of  this  state.  In- 
herently It  has  no  power.  By  referring  to 
the  act  incorporating  the  city  of  Abbeville, 
as  found  at  page  1134  of  21  Statutes  at 
Large  of  this  state,  at  section  6,  we  find 
such  municipality  was  clothed  with  the  pow- 
er to  make  ordinances,  "*  *  *  and  such 
other  matters  pertaining  to  the  concerns  of 
said  corporation  as  shall  be  proper,  neces- 
sary or  advisable  for  the  preservation  or 
safety  of  the  peace,  order,  comfort,  health. 


convenience  and  welfare  of  the  citizens  of 
said  city;  may  fix  and  Impose  fines  and  pen- 
alties for  the  violation  of  law  or  its  ordi- 
nances, but  no  fine  or  penalty  shaU  exceed 
$100,  or  imprisonment  In  the  guard  house  for 
a  longer  period  than  thirty  days.  *  *  *" 
We  consider  this  a  grant  of  power  to  malce 
an  ordinance  against  carrying  a  pistol  con- 
cealed about  the  person.  But,  if  there  was 
any  doubt  as  to  the  foregoing  grant  of  pow- 
er, such  doubt  Is  set  at  rest  by  the  act  of 
1896,  by  which  said  city  of  Abbeville  Is 
clothed  with  full  power  to  do  so.  See  22 
St  at  Large,  p.  67,  which  last  was  made  to 
apply  to  the  city  of  Abbeville  by  the  provi- 
sions of  an  act  passed  in  the  year  1897,  and 
found  In  22  St  at  Large,  p.  464.  The  act  of 
1896,  Just  referred  to,  at  section  11,  gives 
town  councils  full  power  to  pass  an  ordi- 
nance such  as  that  In  question.  Although 
we  hold  that  the  general  assembly  of  this 
state  has  clothed  the  city  council  of  Abbe- 
ville with  power  to  pass  the  ordinance  for 
the  violation  of  which  the  defendant  was 
convicted,  yet  we  hold,  at  the  same  time, 
that  it  had  no  power  to  afiix  the  penalty  of 
a  forfeiture  of  the  pistol  used  by  defendant 
No  such  power  Is  conferred  by  the  constitu- 
tion. But  this  does  not  affect  the  defend- 
ant who  was  only  sentenced  to  pay  a  fine 
or  be  imprisoned.  It  is  no  longer  an  open 
question  in  this  state  as  to  the  power  of  a 
municipal  corporation  by  its  ordinances  to 
malce  an  act  or  acts  offenses  within  Its  char- 
tered limits  which  are  already  a  violation 
of  state  laws.  See  State  v.  Williams,  11  S. 
0.  292;  City  Council  v.  CDonnell,  29  S.  C. 
at  page  868,  7  S.  B.  523,  1  L.  B.  A.  632.  13 
Am.  St  Bep.  728;  also  City  of  Greenville  v. 
Kemmis,  58  S.  O.  427,  36  S.  B.  727,  60  L.  B. 
A.  726.  The  exceptions  of  appellant  where 
conformable  to  the  foregoing  views,  are  sus- 
tained. It  follows,  therefore,  that  the  Judg- 
ment of  the  circuit  court  must  be  reversed. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  be  remanded  for  the  enforce- 
ment of  the  Judgment  of  the  city  council  of 
Abbeville  against  the  defendant,  J.  D.  Leop- 
ard. 


(«1  s.  C.  71) 
STATE  V.  BASTBBLIN. 

(Supreme  Court  of  South  Oarolina.    July  10. 

1901.) 

CRIMINAL  LAW— APPEAL— PRESUMPTIONS— EV- 
IDBNCB  —  REVIEW  —  VIOLATION  OF  LABOR 
CONTRACT— CONSTITUTIONAL  LAW. 

1.  Where  a  conviction  by  a  magistrate  has 
been  affirmed  bv  the  circuit  court  the  supreme 
court,  on  appeal,  where  there  is  evidence  of  the 
locality  in  which  the  crime  was  committed, 
will  assume  that  the  trial  court  was  satisfied 
that  the  designated  place  was  within  the  terri- 
torial jurisdiction  of  the  magistrate. 

2.  Wliere  there  was  some  evidence  to  sustain 
conviction  by  a  magistrate,  it  was  not  error  of 
law  for  the  circuit  court  to  affirm  the  judgment 
so  as  to  authorize  a  review  by  the  supreme 
court. 
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3w  In  a  prosecution  under  22  St  at  Large,  p. 
457,  for  Tiolation  of  a  farm-labor  contract  rer- 
bally  made,  either  party  may  testify  to  the 
terms  of  the  contract 

4.  In  a  prosecution  under  22  St  at  Large,  p. 
467,  for  Tiolation  of  a  farm-labor  contract,  a 
brother  of  one  of  the  contracting  parties  Is  a 
^'disinterested  witness,"  within  the  terms  of 
the  statute,  so  as  to  be  competent  to  testify 
as  to  the  terms  of  tiie  contract. 

&  22  St  at  Large,  p.  457,  proTiding  for  pros- 
ecution for  breach  of  farm-labor  contracts,  kdd 
not  to  yiolate  proyision  of  constitution  against 
imprisonment  for  debt 

Appeal  from  general  seBsioas  circuit  court 
of  Orangeburg  county. 

£3aster  Easterlin  was  convicted  of  Tiolatlng 
a  verbal  farm-labor  contract  From  a  judg- 
ment of  the  general  sessions  circuit  court 
affirming  that  of  magistrate's  court,  he  ap- 
peals.   Affirmed. 

W.  C.  Wolfe,  for  appellant  James  Bvans, 
for  the  State. 

JONES,  J.  The  defendant  was  prosecuted 
before  Magistrate  Pou,  in  Orangeburg  coun- 
ty, for  violation  of  a  verbal  farm-labor  con- 
tract, under  the  act  of  1897,  and  was  found 
guilty  by  the  Jury  and  sentenced.  On  ap- 
peal to  the  circuit  court  the  Judgment  of 
the  magistrate  was  affirmed.  The  exceptions 
to  this  court  are  as  follows:  "(1)  It  was  er- 
ror to  allow  the  prosecuting  witnesses  and 
the  contractee  to  testify  as  to  the  terms  of 
the  alleged  contract  because  the  statute  pro- 
vides a  mode  for  proof  of  such  contracts. 
(2)  It  was  error  to  allow  the  contract  to  be 
proven  by  one  disinterested  witness,  and  the 
brother  of  the  contractee,  because  such 
brother  Is  not  a  competent  witness  to  prove 
such  contract,  under  the  act  of  1897.  It  was 
also  error  to  refuse  defendant's  requests,  as 
each  one  embodied  a  correct  principle  of 
law.  (3)  There  was  absolutely  no  evidence 
to  show  that  the  alleged  contract  was  vio- 
lated. (4)  There  was  absolutely  no  testi- 
mony to  show  that  defendant  had  refused 
to  perform  reasonable  service  after  the  ad- 
vances were  made  or  at  any  time.  (5)  There 
waa  absolutely  no  testimony  to  show  that 
the  cause  was  in  the  territorial  Jurisdiction 
of  Magistrate  Pou,  or  any  particular  magis- 
trate; and  the  Judgment  cannot  be  sustain- 
ed unless  it  affirmatively  appears  that  the 
court  of  Magistrate  Pou  had  territorial  Ju- 
risdiction, each  magistrate  in  Orangeburg 
county  having,  under  the  statute,  separate 
districts,  in  which  they  exercise  exclusive 
Jurisdiction." 

1.  In  reference  to  the  fifth  exception,  as 
to  the  matter  of  Jurisdiction:  By  section  23, 
art  5,  of  the  constitution,  every  criminal 
action  cognisable  by  a  magistrate  must  be 
brought  before  a  magistrate  In  the  county 
.where  the  offense  was  committed,  except  In 
counties  where  magistrates  have  separate 
and  exclusive  territorial  Jurisdiction,  in 
which  case  such  actions  are  to  be  tried  in 
the  magistrate's  district  where  the  offense 
was  committed^  subject  to  such  provlaionB 


for  diange  of  venue  as  may  be  made  by  the 
general  assembly.  It  may  be— and,  v^thout 
so  deciding,  we  will,  for  the  purposes  of  this 
appeal,  assume— that  In  Orangeburg  county 
magistrates  have  each  a  separate  district,  in 
which  Jurisdiction  is  exclusive.  22  St  at 
Large,  p.  472.  If  so,  then  there  should  be 
some  evidence  that  the  offense  was  commit- 
ted within  the  territorial  Jurisdiction  of  the 
magistrate.  There  was  some  evidence  not 
only  that  the  alleged  offense  was  committed 
in  Orangeburg  county,  but  at  a  designated 
spot  within  the  county.  The  Jury  in  the 
magistrate's  court  having  found  the  defend- 
ant guilty,  and  the  Judgment  of  the  magis- 
trate's court  having  been  affirmed  by  the  cir- 
cuit court,  this  court  Is  bound  to  assume 
that  the  trial  court  was  satisfied  that  the 
designated  place  of  the  offense  was  within 
the  territorial  Jurisdiction  of  the  magistrate, 
and  this  court  has  no  pow^  to  review  such 
finding  of  fact 

2.  The  third  and  fourth  exceptions  com- 
plain that  there  was  no  evidence  of  the  al- 
leged offense.  We  have  no  power  to  review 
the  sufficiency  of  the  evidence,  and,  there 
being  some  evidence  tending  to  sustain  the 
charge,  It  was  not  error  of  law  for  the  cir- 
cuit court  to  affirm  the  Judgment  of  the 
magistrate  in  this  regard. 

3.  In  a  prosecution  under  the  act  of  1807 
(22  St.  at  Large,  p.  457),  for  violation  of  a 
farm-labor  contract  verbally  made,  it  is  com- 
petent for  either  of  the  contracting  parties 
to  testify  as  to  the  terms  of  the  contract. 
The  statute  does  not  exclude  the  testimony 
of  the  contracting  parties.     It  merely  pro- 

'vides  that  the  verbal  contract  therein  re- 
ferred to  shall  be  witnessed  by  at  least  two 
disinterested  witnesses.  The  first  exception 
is  therefore  overruled. 

4.  It  appears  that  in  addition  to  the  testi- 
mony of  the  prosecuting  contracting  party, 
two  other  witnesses  to  the  contract  were  ex- 
amined, one  of  whom  was  the  brother  of  the 
prosecutor.  It  Is  contended  that  a  brother 
of  one  of  the  contracting  parties  is  not  a 
''disinterested  witness,"  such  as  Is  required 
by  the  statute.  The  term  "disinterested,** 
as  applied  to  a  witness,  means  devoid  of 
pecuniary  interest,— having  no  prospect  of 
gain  or  loss.  Therefore,  the  mere  relation- 
ship of  brother  to  one  of  the  contracting 
parties  is  not  such  interest  as  would  disqual- 
ify from  being  a  witness  to  the  contract 
If  the  statute  meant  to  exclude  as  witnesses 
to  such  contract  all  those  who  might  be 
biased  through  friendship,  enmity,  or  rela- 
tionship, other  appropriate  words  would 
have  been  used. 

5.  The  magistrate  refused  to  charge  the 
Jury  that  the  act  of  1897,  supra,  was  void  as 
In  confilct  with  section  24,  art  1,  of  the  con- 
stitution, providing  that  "no  person  shall  be 
imprisoned  for  debt  except  in  cases  of  fraud." 
This  refusal  of  the  magistrate  was  sustained 
by  the  circuit  court,  and  the  question  is  now 
sought  to  be  presented  here  In  the  latter 
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part  of  the  second  exception.  The  act  la 
not  unconstitutional  on  the  ground  presented. 
This  act  was  sustained  as  constitutional  In 
the  case  of  State  y.  Chapman,  56  8.  0.  420, 
84  S.  E.  961,  against  the  objections  there  pre- 
sented; and,  in  construing  the  act,  the  court, 
speaking  by  Mr.  Chief  Justice  Mclver,  said: 
"From  the  language  of  this  act  it  will  be 
seen  that  the  offense  denounced  is  not  merely 
the  violation  of  a  contract  by  a  laborer  em- 
ployed to  work  the  lands  of  another,  but  the 
offense  consists  in  receiving  advances  either 
in  money  or  supplies,  find  thereafter  will- 
fully, and  without  Just  cause,  failing  to  per- 
form the  reasonable  service  required  of  him 
by  the  terms  of  the  contract"  The  statute 
as  thus  construed  does  not  provide  Imprison- 
ment for  debt;  but  oven  if  It  could  be  so 
construed,  the  offense  made  punishable  in- 
volves an  element  of  fraud.  This  disposes 
of  all  points  argued  under  the  exceptions. 
The  Judgment  of  the  circuit  court  is  af- 
firmed. 


(61  s.  C.  U4) 

BAKER  et  al.  v.  IRVINE. 

(Supreme  Court  of  South  Carolina.    July  18, 

1901.) 

APPBAI^DISMISSAL— RBINSTATBMBNT  —  MAQ- 
ISTRATB'S  JURISDICTION. 

1.  An  appeal  will  be  reinstated  after  dismiss- 
al  for  failure  to  file  points  and  authorities, 
where  such  failure  was  caused  by  sickness  of 
appellant's  attorney. 

2.  Const  art.  5,  f  21,  gives  magistrates  juris- 
diction in  such  cases  as  the  general  assembly 
shall  prescribe,  provided  it  shall  not  extend  to 
cases  where  more  than  $100  in  value  is  claimed, 
or  where  the  title  to  real  estate  is  involved,  or 
to  cases  of  chancery.  Section  23  prescribes 
that  every  civil  action  shall  be  brought  before 
a  magistrate  in  the  county  where  the  defend- 
ant resides.  Held  that  as  the  general  assembly 
has  not  restricted  territorial  jurisdiction  of 
magistrates  in  Greenville  county  as  to  civil  ac- 
tions, such  Jurisdiction  extends  throughout  the 
county. 

Appeal  from  common  pleas  circuit  court 
of  Greenville  county;  Aldrich,  Judge. 

Action  by  J.  A.  and  W.  C.  Baker  against 
W.  H.  Irvine.  From  an  order  reversing  a 
Judgment  of  the  magistrate,  plaintiffs  appeaL 
Appeal  dismissed  for  failure  to  file  authorltiea 
Motion  to  reinstate  appeal  granted,  and  Judg- 
ment affirmed. 

For  former  opinion,  see  36  S.  E.  742. 

Blythe  &  Blythe,  for  appellants.  Carey  & 
McCullough  and  Shuman  &  Mooney,  for  ap- 
pellee. 

POPBJ,  J.-  On  the  2d  day  of  November, 
1899,  the  defendant  was  served  with  the  fol- 
lowing su lemons:  "State  of  South  Carolina, 
County  of  Greenville.  By  G.  W.  Nlcholls, 
Bsq.,  to  W.  H.  Irvine,  Defendant:  Complaint 
having  been  made  unto  me  by  J.  A.  Baker 
and  W.  0.  Baker  that  you  are  indebted  to 
them  in  the  sum  of  $100  on  account  of  dam- 
ages for  wrongfully  taking  from  their  posses- 
Blon  a  oertaln  dark  horse  mule  belonging  to 


them  jointly,  seizure  made  October  80,  1899. 
This  Is  therefore  to  require  you  to  appear  be- 
fore me  in  my  office  In  Athena,  S.  C,  on  the 
twenty-first  day  from  service  of  this  sum- 
mons, at  12  o'clock  m.,  to  answer  to  the  said 
complaint  or  Judgment  will  be  given  against 
you  by  default.  Dated  2d  day  of  November, 
A.  D.  1899.  G.  W.  NlchoUs,  Magistrate. 
[Seal.]  Blythe  &  Blythe,  Plaintlfl^'  Attor- 
neys." 

The  cause  was  called  for  trial  on  23d  day 
of  November,  1899,  and  on  motion  the  trial 
was  postponed  until  the  7th  day  of  December, 

1899,  on  which  latter  day  the  magistrate  gave 
judgment  against  the  defendant  for  $65.  An 
appeal  was  duly  taken  from  said  Judgment  to 
the  court  of  common  pleas  for  Greenville 
county,  and  In  that  court  the  cause  was  pla- 
ced on  the  calendar  of  said  court  for  trial 
at  the  November  term,  1900,  of  said  court; 
whereupon,  at  the  call  of  said  cause  In  the 
said  court  of  common  pleas,  the  defendant 
made  the  motion  of  which  due  notice  had  al- 
ready been  given,  to  wit: 

"Ton  will  take  notice  that  upon  the  opening 
of  the  court  of  common  pleas  for  the  said 
county  and  state,  on  Friday,  November  30, 

1900,  In  the  court  house,  GreenviHe,  8.  C,  at 
12  o'clock,  or  as  soon  thereafter  as  counsel 
can  be  heard,  we  will  move  his  honcMr,  the 
presiding  Judge,  for  an  order  vacating  the 
judgment  in  the  above-entitled  cause,  upon  the 
following  grounds:  (1)  That  the  magistrate, 
to 'Wit  G.  W.  Nlcholls,  Esq.,  who  rendered  the 
said  judgment  t^as  without  Jurisdiction  of  the 
person  of  this  defendant  or  of  the  cause  of 
action  set  forth  in  the  summons,  and  that  said 
judgment  is  therefore  a  nullity.  The  said  W. 
H.  Irvine,  at  the  time  the  said  action  was 
commenced  and  Judgment  rendered,  was  and 
is  now  a  resident  of  Greenville  township, 
county  and  state  aforesaid,  and  the  said  mag- 
istrate was  not  at  that  time  a  magistrate  for 
Greenville  township,  but  was  a  magistrate 
for  Bates  and  Paris  Mountain  townships,  and 
under  the  law  then  In  force  he  had  no  Juris- 
diction of  this  defendant  residing  outside  of 
his  territorial  limits.  (2)  Because  it  appears 
that  the  court  had  no  jurisdiction  of  the  cause 
of  action  sued  on,  the  premises  upon  which 
the  alleged  distress  for  rent  was  made  being 
situated  at  that  time  and  now  in  Greenville 
township,  and  the  said  magistrate  residing  In 
Bates  township,  and  the  cause  of  action  sued 
on  being  for  damages  which  the  pl&lntiflb  con- 
tend they  sustained  by  reason  of  such  dis- 
tress, which  they  allege  was  unlawful.  You 
will  further  take  notice  that  the  said  motion 
will  be  heard  upon  the  record  in  said  case, 
which  is  now  on  file  In  the  clerk's  office,  by 
reason  of  the  appeal  taken  by  the  defendant 
in  said  cause,  and  the  return  of  the  magis- 
trate for  the  purposes  of  the  said  appeal,  and 
the  original  record  sent  up  in  consequence 
thereof;  also  upon  the  affidavits  which  were 
previously  served  upon  you  In  support  of  the 
previous  motion  given  to  dismiss  the  said  ap- 
peal for  want  of  jurisdiction,  upon  the  9LBk 
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daylt  of  W.  H.  Inrine  terete  attached,  and 
inch  other  affidaylts  as  maj  in  the  meantime 
be  served  upon  you,  and  the  entire  record  and 
proceedings  in  the  said  cause,  reference  to 
which,  for  the  purposes  of  this  motion,  is 
hereby  craved. 

**State  of  South  Carolina,  County  of  Qreen- 
Tllle.  Personally  comes  W.  H.  Irvine,  who 
upon  oath  says  that  he  is  the  defendant  in  the 
above-entitled  cause;  that  the  defendant  was 
sued  in  the  said  case  before  G.  W.  Nlcholls, 
Esq.,  magistrate,  for  damages,  the  plaintlCTs 
alleging  that  the  defendant  wrongfully  took 
from  their  possession  certain  property  men- 
tioned in  the  said  complaint;  that  at  the  time 
the  said  action  was  instituted,  as  well  as  now, 
this  defendant  was  a  resident  of  the  city  of 
Greenville,  township  of  Greenville,  county  and 
state  aforesaid;  that,  at  the  time  the  said  ac- 
tion was  instituted  and  judgment  rendered, 
the  said  Q.  W.  Nlcholls,  Esq.,  the  magistrate 
who  rendered  the  said  Judgment,  was  a  resi- 
dent of  Bates  township,  county  and  state  afore- 
said, and  was  magistrate  for  Bates  and  Paris 
Mountain  townships;  that  the  premises  where 
the  alleged  unlawful  seizure  of  their  property 
took  place  was  and  still  is  situated  in  Green- 
ville township,  county  a:nd  state  aforesaid; 
the  alleged  property  seized  was  also  situated 
In  the  said  township,  and  the  distress  for  rent 
out  of  which  tikis  action  grew  was  issued  as 
against  the  property  located  upon  the  said 
premises;  that  the  acts  out  of  which  plain- 
tUFs*  alleged  cause  of  action  arose  were  all 
performed  in  Greenville  township,  county  and 
state  aforesaid;  and  this  deponent  alleges 
that  plalntlfTs'  cause  of  action,  if  any,  also 
arose  in  the  said  township.  Sworn  to  and 
subscribed  before  me,  this  26th  day  of  Novem- 
ber, 1900.  W.  H.  Irvine.  J.  A.  McCoUough, 
Notary  PubUc,  S.  C." 

When  the  matter  of  Jurisdiction  came  on  to 
be  heard  before  his  honor.  Judge  Aldrlch,  he 
passed  the  following  Judgment:  '*The  de- 
fendant in  the  above  case  having  moved  to 
vacate  the  Judgment  in  the  case  herein  men- 
tioned upon  the  grounds  stated  in  the  above 
notice  of  motion,  and  after  hearing  affidavit 
of  W.  H.  Irvine  In  support  of  said  motion, 
which  affidavit  was  not  controverted  on  the 
hearing  before  me,  and  after  ip^ument  of 
counsel,  1  find  as  matter  of  fact:  (1)  That 
the  magistrate  who  rendered  the  Judgments 
In  the  aforesaid  cases  did  not  reside  in,  nor 
was  he  a  magistrate  for,  Greenville  township. 
<2)  That  the  defendant  therein,  W.  H.  Irvine, 
was  a  resident  of  Greenville  township,  and 
the  causes  of  action  sued  on  also  arose  in  that 
township.  I  conclude,  as  a  matter  of  law, 
therefore,  that  said  magistrate  was  without 
Jurisdiction  to  render  the  said  Judgments,  and 
the  same  are  therefore  null  and  void,  and  I 
so  adjudge.  The  summons  and  complaint  in 
each  of  the  said  cases  are  hereby  dismissed, 
and  the  Judgment  vacated.  By  consent  of 
counsel,  the  motions  in  each  of  the  aforesaid 
cases  were  heard  by  consent  together.'* 

The  pJaintifTs  then  appealed  on  the  follow- 


ing grounds:  '^(l)  Because  the  circuit  Judge 
erred  in  holding  that  because  the  magistrate 
who  rendered  the  Judgments  in  these  cases 
did  not  reside  in,  and  was  not  a  magistrate 
for,  Greenville  township,  and  because  the 
defendant,  W.  H.  Irvine,  was  a  resident  of 
Greenville  township,  and  the  cause  of  action 
sued  on  also  arose  in  said  township,  tliat, 
therefore,  the  said  magistrate  was  without 
.Jurisdiction  to  render  said  Judgments,  and 
the  same  are  therefore  null  and  void.  (2) 
Because  section  23,  art  5,  of  the  constitution 
of '  1895,  gives  magistrates  Jurisdiction 
throughoiXt  their  respective  counties  in  dvil 
cases,  such  as  are  now  before  the  court,  and 
this  provision  being  inconsistent  with  tho 
said  section  863,  Rev.  St,  said  section  is  no 
longer  of  force,  although  it  has  never  been 
repealed,  and  the  circuit  Judge  erred,  there- 
fore, 'in  vacating  the  Judgments  rendered  in 
these  cases,  and  dismissing  the  actions.** 

It  seeins  to  us  that  the  two  grounds  of  ap- 
peal raise  but  a  single  question,  viz.  whether 
by  the  terms  of  the  constitution  adopted  In  the 
year  1896  there  is  either  a  limitation  upon  the 
Jurisdiction  of  maglsti*ates,  or  a  power  confer- 
red upon  the  general  aasembly  of  the  state  to 
confine  the  Jurisdiction  of  magistrates  to  cer- 
tain defined  territorial  limits;  fbr  if  either  of 
these  is  true,  and  that  power  has  been  exercis- 
ed, then  clearly  a  magistrate  appointed  for 
Bates  and  Paris  Mountain  townships,  in  Green- 
ville county,  would  have  no  Jurisdiction  to 
try  a  defendant  who  did  not  reside  in  either 
one  of  such  townships,  but  who  actually  re- 
sided in  the  township  within  which  the  dty 
of  (Greenville  is  located.  Let  us  see,  there^ 
fore,  if  the  constitution,  by  its  own  terms, 
confined  magistrates  within  the  limits  of 
the  township  or  townships  fbr  which  they 
were  appointed.  Section  21  of  article  6  of 
the  constitution  provides  as  follows:  "Mag- 
istrates shall  have  Jurisdiction  in  such  civil 
cases  as  the  general  assembly  may  prescribe: 
provided,  ^  such  Jurisdiction  shall  not  extend 
to  cases  when  the  value  of  property  in  con- 
troversy, or  the  amount  claimed,  exceedf 
one  hundred  dollars,  or  to  cases  where  the 
title  to  real  estate  is  in  question,  or  to  cases 
In  chancery.  •  ♦  ♦"  The  only  Umitatloo 
upon  the  Jurisdiction  of  magistrates  here 
pointed  out  after  laying  down  the  cases  cog- 
nizable by  them,  is  the  declaration  that 
"magistrates  shall  have  Jurisdiction  in  such 
civil  cases  as  the  general  assembly  may  pre- 
scribe.'* (Italics  ours.)  Section  23  of  the 
same  article  (5)  of  the  constitution  of  1895 
provides:  "Every  civil  action  cognizable  by 
magistrates  shall  be  brought  before  a  magis- 
trate in  the  county  where  the  defendant  re- 
sides. •  •  ♦**  The  constitution  was  in 
this  section  laying  down  the  requirement 
that  no  defendant  should  in  a  civil  case  be 
required  to  appear  In  such  action  except  in 
the  county  of  his  residence,  to  the  end  that 
a  magistrate  of  any  other  county  in  this  state 
than  that  of  the  defeiidant*s  residence  should 
not  exercise  any  iK)wer  to  try  the  case  against 
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Bucb  defendant  We  do  not  think  that  the 
language  In  this  section  last  quoted  was  In- 
tended to  give  magistrates  appointed  for  a 
particular  county  In  this  state  Jurisdiction  to 
hear  cIyU  cases  against  a  defendant  In  utter 
disregard  of  any  division  by  the  general  as- 
sembly of  the  territory  of  a  county  into  cer- 
tain well-deflned  territorial  limits.  We  do 
not  find,  however,  any  positive  recognition 
of  such  territorial  divisions  of  a  county,  so 
far  as  the  Jurisdiction  of  the  magistrates  is 
concerned,  but  we  do  find  that  power  is  vest- 
ed in  the  general  assembly  to  do  so.  Wher- 
ever there  is  a  grant  of  power  to  the  general 
assembly  to  do  certain  acts  by  the  constitu- 
tion itself,  the  exercise  of  such  power  by 
the  general  assembly  is  legitimate.  We  find 
by  section  863  of  the  Revised  Statutes  of  this 
state:  **•  •  •  In  Greenville  county  there 
shall  be  seventeen  [afterwards  reduced  to  ten] 
trial  Justices,  one  to  each  township  thereof, 
except  the  township  of  Greenville)  and  It 
shall  have  two.  Each  of  said  trial  Justices 
shall  have  Jurisdiction  of  all  matters  properly 
triable  in  courts  of  trial  Justices  for  the 
township  in  which  they  reside."  There  is  a 
wide  distinction  between  the  cause  at  bar 
and  the  case  of  Jones  v.  Brown,  57  S.  C.  14^ 
35  8.  B.  897;  for,  in  the  Instance  of  Beau- 
fort county,  in  section  800  of  the  Revised 
Statutes  it  was  expressly  provided  that  as  to 
civil  actions  before  trial  Justices  for  Beau- 
fort county,  "all  civil  actions  must  be  tried 
in  the  township  where  the  defendant  re- 
sides." There  is  no  such  provision  in  section 
863  of  General  Statutes  in  any  general  or 
special  statute  In  this  state,  that  all  civil  ac- 
tions must  be  tried  in  the  township  where 
the  defendant  resides,  as  to  Greenville  coun- 
ty. Trial  Justices  for  Greenville  county  are 
given  an  the  power  of  other  trial  Justices  in 
civil  actions,  unless  the  words,  "for  the  town- 
ship in  which  they  [magistrates]  reside,"  can 
be  construed  to  mean  that  defendants  must 
reside  in  such  township.  We  cannot  do  this, 
for  section  23  of  article  5  of  the  constitution 
of  1805,  fixing  the  Jurisdiction  for  magis- 
trates, provides:  "Every  civil  action  cogni- 
eable  by  magistrates  shall  be  brought  before 
a  magistrate  in  the  county  where  the  defend- 
ant resides;"  and  as  we  have  seen  that  by 
section  21  of  article  5  the  general  assembly 
was  given  the  power  to  "prescribe"  the  Ju- 
risdiction in  civil  cases  to  be  exercised  by 
magistrates,  and  this  power  the  general  as- 
sembly has  not  exercised  as  to  Greenville 
county,  no  such  law  exists.  The  circuit 
Judge  was  in  error,  therefore,  in  denying  Ju- 
risdiction to  try  the  cause  to  the  magistrate 
of  Bates  and  Paris  Mountain  townships  of 
Greenville  county.  Inasmuch,  however,  aa 
the  question  of  Jurisdiction  operated  as  a 
stay  upon  the  trial  of  the  grounds  of  appeal 
of  the  defendant,  we  will  send  the  cause 
back  to  the  court  of  common  pleas  for 
Greenville  county,  with  direction  to  pass  up- 
on the  Miid  grounds  of  appeal  presented  by 
the  dttfendant.    It  is  therefore  the  Judgment 


of  this  court  that  the  Judgment  Of  the  cir- 
cuit court  be  reversed,  and  that  the  cause  be 
remanded  to  the  circuit  court  to  hear  and 
determine  the  questions  presented  by  tiie 
defendant  on  his  appeal  from  the  Judgment 
of  the  magistrate. 


(61  8.  C.  84) 

TOOIiB  et  aL  v.  JOHNSON. 

(Supreme  Ooort  of  South  Carolina.    July  1« 

1901.) 

PARTIES  —  JUDICIAL    SAL.B  —  SETTINO    ASIDE 
DEED-CHILLING  BIDDINQ— LIMITATIONS. 

1.  Where  an  action  is  not  authorized  by  one 
of  the  parties  plaintiff,  no  relief  should  be 
granted  as  to  him. 

2.  Where  a  deed  at  judicial  sale  is  set  aside 
for  chilling  the  bidding,  and  the  purchase  mon- 
ey was  paid  by  the  husband,  but  the  def^  was 
made  to  the  wife,  she  has  no  right  to  demand, 
as  a  condition  precedent  to  set  aside  the  deed, 
that  the  purchase  money  should  be  refunded  to 
her. 

8.  At  a  sale  under  ezecotion,  where  an  attor- 
ney made  the  announcement  tnat  he  hoped  no- 
body would  bid  against  bis  client  who  had  bid 
the  amount  of  the  judgment  and  bought  in  the 
land  for  the  children  of  decedent,  it  is  ground  ' 
for  setting  aside  the  sale  as  chilling  the  bidding. 

4.  Under  Code,  §  112,  snbd.  6,  providing  that 
a  cause  of  action  for  relief  on  the  gvound  of 
fraud  shall  not  accrue  until  discovery  of  the 
facts  constituting  the  fraud,  the  statute  begins 
to  run  against  a  person  seeking  to  set  aside  a 
sale  under  execution  because  of  chilling  the  bid- 
ding from  time  of  discovery  of  the  fraud. 

Appeal  from  common  pleas  circuit  court, 
Aiken  county;  Gary,  Judge. 

Action  by  E.  G.  Toole  and  others  against 
Lavinla  Johnson.  Judgment  for  plaintiffs. 
Defendant  appeals.    Modified. 

Hendersons,  for  appellant  G.  W.  Groft  & 
Son,  for  appellees. 

GARY,  A.  J.  This  action  was  commenced 
on  the  9th  day  of  May,  1899.  The  facts  are 
thus  set  out  in  the  complaint:  "(1)  That 
Warren  Toole  died  in  1874,  leaving  as  his 
only  heirs  at  law  his  children,  the  plaintiffs 
herein,  and  W.  W.  Toole  and  Mrs.  Ida 
Sprowles,  and  the  defendant,  Lavinla  John- 
son;  that  he  died  seised  and  posseesed  ot  the 
following  tract  of  land:  'AH  that  tract  or 
parcel  of  land  situate  In  the  county  of  Aiken 
and  state  of  South  Carolina,  containing  880 
acres,  more  or  less.  •  •  •'  (2)  That  Hans- 
ford D.  Johnson  was  the  husband  of  the  de- 
fendant, Lavinla  Johnson,  and  administered 
on  a  considerable  personal  estate  of  the  said 
Warren  Toole;  that  the  said  Hansford  D. 
Johnson  died  in  1896.  (3)  That  in  1877  the 
tract  of  land  hereinbefore  described  waa  ad- 
vertised for  sale  under  an  execution  against 
the  said  Warren  Toole  and  in  favor  of  one 
B.  Weathersbee,  on  which  there  was  due 
about  $200;  that  at  said  sale  the  attorney  for 
the  administrator  of  said  Warren  Toole,  in 
behalf  of  Hansford  Johnson,  announced  to 
those  at  and  attending  said  sale,  when  the 
land  was  put  up  for  sale,  that  Hansford  D. 
Johnson  was  going  to  bid  it  olt  for  the  chil- 
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dnm  of  Warren  Toole;  that  said  announce- 
ment  chilled  the  bidding,  and  kept  others 
who  would  otherwiBe  have  bid  at  said  sale 
£rom  doing  so,  and  thereby  finaudolently  de- 
stroyed competition,  and  caused  said  prop- 
erty to  be  bid  off  at  $200  less  price  than  it 
otherwise  would  have  brought,  and  one  that 
was  not  anything  like  its  value  at  that  time; 
that  it  was  bid  off  and  paid  for  by  Hans- 
ford Johnson,  and  entered  on  the  sales  book 
of  the  sheriff  in  the  name  of  his  wife,  the  de- 
fendant herein,  and  the  deed  was  executed 
to  her  by  the  sheriff;  and  the  plaintiffs 
furttier  allege  that  they  have  only  had  Imowl- 
edge  of  such  illegal  and  fraudulent  conduct 
at  such  sale  within  six  years  next  before 
the  commencement  of  this  action.  (4)  That 
the  said  Hansford  D.  Johnson,  before  he  died 
in  1886,  settled  with  W.  W.  Toole  and  Mrs. 
Ida  Sprowles,  two  of  the  children  of  the  said 
Warren  Toole,  for  their  interest  in  said  tract 
of  land,  and  are  therefore  not  made  parties 
to  this  action;  the  defendant  herein  has  also 
received  her  full  share  of  said  tract  of  land 
by  the  sale  hereinafter  stated.  .(5)  That  the 
defoidant,  Lavinia  Johnson,  and  Hansford 
D.  Johnson,  her  husband,  in  1894  conveyed 
190  acres  of  said  tract  of  land,  behig  all  that 
part  thereof  lying  on  the  west  of  the  public 
road  leading  from  Aiken  to  Rouse's  Bridge, 
to  one  E.  A.  Bubanks,  for  $1,500,  and  is  still 
in  possesaioD,  claiming  it  as  her  own,  of  190 
acres,  lying  ♦  •  •.  Wherefore  the  plain- 
tiffs ask  Judgment  (1)  that  said  sale  be  set 
aside,  and  the  deed  to  the  defendant,  Lavinia 
Johnson,  canceled,  and  the  title  to  said  tract 
of  land,  now  in  the  possession  of  the  de- 
fendant, declared  to  be  In  the  plaintiffs;  (2) 
f€ft  such  other  relief  as  is  equitable  and  just" 

The  defendant,  answering  the  complaint, 
says:  "For  a  first  defense,  that  she  denies 
each  and  every  allegation  in  the  said  com- 
plaint contained,  except  what  may  be  herein- 
after specifically  admitted.  She  admits  that 
the  plaintiffs  were  children  of  Warren  Toole, 
and  that  she  purchased  the  tract  of  land  in 
question  at  a  sale  by  the  sheriff  of  Aiken  coun- 
ty, said  sale  being  made  under  an  execution 
against  the  property  of  Warren  Toole.  For  a 
second  defense,  she  pleads  the  statute  of  lim- 
itations, laches,  lapse  of  time,  and  acquies- 
cence in  the  sale;  and,  furthermore,  that  the 
plaintiff  B«  Q.  Toole  did  not  authorize  the 
bringing  of  this  action.  For  a  third  defense, 
she  alleged  that  she  was  the  owner  in  fee, 
and  that  the  plaintiffs  are  not  the  owners  of 
the  land  or  entitled  to  any  part  thereof.  For 
a  fonrth  defense,  she  sets  up  a  title  by  ad- 
verse possession." 

The  case  was  heard  by  his  honor,  the  cir- 
cuit Judge,  on  testimony  taken  by  the  master. 
His  decree  concludes  by  ordering  and  adjudg- 
ing "that  said  sale  be  set  aside,  and  the  deed 
of  the  defendant,  Lavinia  Johnson,  described 
in  said  complaint,  be  canceled."  From  this 
decree  the  defendant  appealed. 

The  first  exception  is  as  follows:  "(1)  It 
Is  respectf oUf  admitted  that  his  honor,  Judge 


Gary,  erred  in  not  finding,  as  is  shown  by  the 
testimony,  that  the  plaintiff  E.  G.  Toole  did 
not  authorlsse  the  bringing  of  this  action; 
hence  that  no  relief  in  any  respect  ought  to 
be  granted  to  him."  The  record  shovra  that 
J.  G.  Toole  testified  as  follows  on  cross-ex- 
amination: "Q.  Where  is  your  brother  Gil- 
bert? A.  I  don't  know.  Q.  How  long  since 
you  have  seen  him?  A.  Tliree  years.  ♦  ♦  • 
Q.  Did  you  authorize  the  bringing  of  this 
action  for  your  brother?  A.  Yes,  sir.  Q. 
Did  your  brother  Gilbert  authorize  you  to 
employ  a  lawyer  to  bring  this  suit  for  him? 
A.  He  did  not"  When  examined  by  plain- 
tiffs' attorneys,  he  testified:  "Q.  Did  you 
ever  have  any  talk  with  your  brother  Gilbert 
about  eretting  your  and  his  interest  in  this 
property?  (Defendant's  counsel  objects  to 
any  talk  between  one  plaintiff,  Gilbert 
Toole,  and  the  other  plaintiff,  J.  G.  Toole.) 
A.  I  told  him  I  was  thinking  about  getting 
somebody  to  look  into  it  for  me,  and  see  if 
there  was  any  chance  of  getting  our  share  of 
the  estate,  and  he  told  me,  'All  right,'  to  go 
ahead  and 'do  what  I  could;  that  he  would 
be  away,  and  could  not  be  with  us."  The 
issue  as  to  whether  B.  G.  Toole  authorized 
the  bringing  of  this  action  was  raised  by  the 
pleadings,  and  should  have  been  decided. 
We  are  satisfied  from  the  .testimony  that 
the  exception  should  be  sustained. 

The  second  exception  is  as  follows:  **(2) 
It  is  respectfully  submitted  that  his  honor. 
Judge  Gary,  erred,  while  he  decreed  that 
the  sale  of  the  land  in  question  should  be  set 
aside,  in  not  decreeing  that  the  money  paid 
by  Mrs.  Jolmson,  as  her  bid  at  the  sale,  with 
the  interest,  should  be  refunded  to  her  as  a 
condition  precedent  of  the  setting  aside  of 
the  sale."  The  testimony  shows  conclusive- 
ly that  the  purchase  money  of  the  land  was 
not  paid  by  the  defendant,  but  by  her  hus- 
band. ~She  therefore  has  no  right  to  claim 
that  this  money  should  be  refunded  to  h^. 
Jennings  v.  Hare,  47  S.  G.  279,  25  S.  E.  198. 
If  there  was  a  right  of  subrogation  arising 
from  the  fact  that  the  purchase  money  was 
used  in  satisfying  the  demands  of  credit- 
ors of  the  estate,  It  existed  in  favor  of  her 
husband,  and  not  In  her  favor. 

The  third  exception  is  as  follows:  ''(3)  It 
Is  respectfully  submitted  that  his  honor. 
Judge  Gary,  erred  in  setting  aside  the  sale 
by  the  sheriff  at  all,  because  he  should  have 
found  that  the  facts  and  circumstances  sur- 
rounding the  sale  did  not  authorize  the  set- 
ting aside  of  the  sale;  and,  further,  that, 
the  sale  being  a  public  sale  at.  public  auc- 
tion, all  declarations  and  transactions  which 
took  place  there  were  presumed  to  be  known 
to  all  parties  Interested,  and  that  the  stat- 
ute of  limitations  began  to  run  against  the 
sale  from  the  date  of  the  sale."  In  disposing 
of  that  part  of  the  exception  raising  the  ques- 
tion of  error  on  the  part  of  the  circuit  Judge 
in  setting  aside  the  sale,  and  urging  that 
he  should  have  found  that  the  facts  and  cir- 
cumstances surrounding  the  sale  did  not  an- 
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thorlze  the  setting  aside  thereof.  It  Is  only 
necessary  to  refer  to  that  part  of  the  said 
decree  disposing  of  this  question.  The  cir- 
cuit Judge  says:  '*Was  such  an  announce- 
ment made  at  the  sale  as  would  chill  th^ 
bidding,  and  thereby  operate  as  a  fraud 
upon  the  plaintiffs?  To  answer  this  Inquiry 
it  is  necessary  to  review  some  of  the  testi- 
mony as  to  what  occurred  at  the  sale 
Mike  Howard,  sworn  for  plaintiffs,  testified: 
'Q.  When  that  property  was  put  up  for  sale» 
Mr.  Howard,  was  there  any  statement  made 
by  anybody?  A.  Nobody,  but  what  Judge 
Aldrich  said.  Q.  What  did  he  say?  A.  He 
said  he  hoped  nobody  would  bid  him  in;  he 
wanted  to  buy  it  for  the  children.  Q.  Was 
that  announcement  made  before  the  sale 
was  made?  A.  Tee,  sir;  before  the  sale 
commenced.  Q.  Tou  remember  what  Judge 
Aldrich  stated.  What  was  It  he  said?  A. 
I  recollect  him  saying  those  words,  that  he 
wanted  to  buy  it  in  for  the  children,— for 
their  benefit;  I  don't  think  there  was  but 
one  bid.'  John  Wooley  examined:  'Q.  At 
that  sale,  Mr.  Wooley,  do  you  remember 
any  announcement  made  by  anybody,  and, 
if  so,  by  whom?  A.  Lawyer  Aldrich;  he 
said  he  hoped— I  think  that  was  his  words- 
hoped  nobody  would  bid;  it  was  to  be 
bought  for  the  children.'  J.  H.  Busch  ex- 
amined: *Q.  Did  anybody  come  to  you 
about  bidding  pn  the  property?  A.  Yes, 
sir;  Judge  Aldrich  came  to  me.  Q.  Go 
ahead  and  state  what  he  came  to  you  and 
said,  Mr.  Busch.  A.  I  don't  exactly  remem- 
ber now.  I  went  down  to  try  to  secure  my- 
self of  what  they  owed  me.  He  gave  me 
satisfaction,  and  told  me  I  would  be  paid, 
as  near  as  I  remember.  Q.  Did  he  say  any- 
thing about  bidding  on  the  land?  A.  He 
told  me  when  he  spoke  that  they  would  se- 
cure me.  Q.  Did  he  tell  you,  Mn  Busch, 
that  if  you  would  not  bid  on  the  land,  that 
you  would  be  satisfied?  A.  I  don't  remem- 
ber that  he  told  me  those  words.  I  don't 
know  if  he  told  me  anything  about  bidding 
on  the  land;  he  may  have  or  not  I  went 
there  with  the  understanding  of  bidding  on 
the  land.  They  gave  me  satisfaction,  and  I 
paid  no  more  attention  to  it  Q.  Mr.  Busch, 
would  you  have  bid  on  that  land  if  Judge 
Aldrich  had  not  have  told  you  what  he  did? 
A.  If  Mr.  Aldrich  and  Johnson  had  not  told 
me  they  would  satisfy  me,  of  course  I  would 
have  bid  on  the  land.  Q.  These  gentlemen 
promised  to  satisfy  you.  Did  they  after- 
wards pay  you?  A.  Yes,  sir;  Johnson  told 
me  before  the  sale  that,  if  he  could  arrange 
it  as  he  wanted,  he  would  give  me  $100.  Q. 
And  he  gave  you  the  |100?  A.  Yes  sir;  he 
said  he  would  give  me  a  bond  and  mortgage 
on  the  land,  and  I  told  him  I.  would  take  his 
note,  if  his  wife  would  indorse  it  Q.  And 
they  did  so,  and  the  note  was  afterwards  | 
paid?  A.  Yes,  sir.'  A.  L.  Burkhalter 
sworn:  'Q.  Was  there  any  announcement 
made  by  anybody  that  day,  and,  if  so,  what 
was  It,  and  by  whom  made?    A.  When  the 


property  was  read  out,  Mr.  Aldrich  stepped 
down  to  the  stand,  and,  if  I  am  not  mis- 
taken, Mr.  Aldrich  said  that  he  hoped  that 
none  of  us  would  bid  against  Mr.  Johnson, 
as  he  was  going  to  bid  to  the  amount  of  the 
Judgment  for  the  children.'  Judge  Aldrich 
sworn:  *I  don't  remember  personally  of  the 
statement,  if  any,  I  made  at  the  sale  in  ref- 
erence to  Mr.  Johnson's  buying  in  the  prop- 
erty, or  bidding  it  in  for  the  interest  of  the 
children.'  From  this  testimony  the  conclu- 
sion cannot  be  resisted  that  the  bidding  was 
chilled,  competition  was  shut  out,  and  the 
purchaser  was  thereby  enabled  to  acquire 
a  deed  to  the  property  for  much  less  than  its 
real  value,  and  the  sale  is  therefore  void. 
Lamar  v.  Wright,  31  S.  O.  60,  9  S.  B.  736. 
Also  the  more  recent  case  of  Hemdon  ▼.  Gib- 
son, 38  S.  G.  357,  17  S.  B.  145,  37  Am.  St 
Bep.  765,  in  which  the  authorities  in  this 
state  are  cited  upon  the  point  In  the  case 
Just  cited  it  appeared  that  at  the  sale  the 
defendant  Mrs.  Gibson,  publicly  announced, 
*that  it  was  her  intention  to  bid  at  such  sale; 
that  she  was  a  widow  dependent  upon  such 
premises  for  support,  and  requested  that  no 
one  would  bid  against  her.'  The  circuit 
court  held  that  in  this  statement  there  was 
nothing  said  by  Mrs.  Gibson  to  impeach  the 
title  of  the  property,  or  the  validity  of  the 
sale,  or  the  value  of  the  property.  In  any 
way.  On  appeal,  the  supreme  court  re- 
versed this  holding,  and  in  passing  upon  the 
same  stated:  'That  it  is  a  principle  ingraft- 
ed upon  our  laws  that  at  public  sales  fair 
competition  must  exist  is  too  long  and  firm- 
ly settled  by  our  decisions  to  need  comment' 
The  only  remaining  question  is,  are  the 
plaintiffs  barred  by  the  statute  of  limita- 
tions from  attacking  this  sale  on  the  ground 
of  fraud?  In  Suber  v.  Ohandler,  18  S.  O. 
526,  it  was  settled  that  the  statute  runs 
from  the  discovery  of  the  fraud.  That  case 
has  been  cited  and  reaffirmed  in  the  case  of 
McGee  v.  Jones,  34  S.  G.  152,  18  S.  B.  826.'* 
We  will  next  consider  the  remainder  of 
the  exception,  in  which  it  is  contended, 
''that,  the  sale  being  a  public  sale  at  public 
auction,  all  declarations  and  transactions 
which  took  place  there  were  presumed  to  be 
known  to  all  parties  interested,  and  that 
the  statute  of  limitations  began  to-  run 
against  the  sale  from  the  date  of  sale.** 
There  is  no  express  provision  of  law  requir- 
ing those  who  do  not  attend  a  Judicial  sale 
to  take  notice  of  facts  rendering  the  sale 
Irregular,  null,  and  void.  On  the  contrary, 
such  persons  had  the  right  to  presume  that 
the  sale  would  be  made  in  a  regular  manner 
and  in  accordance  with  law,  rather  than  In 
such  a  mode  as  to  necessitate  its  being  set 
aside  for  acts  rendering  it  null  and  void  as 
against  the  policy  of  the  law.  All  presump- 
tions are  in  favor  ot  the  regularity  of  Ju- 
dicial sales.  In  order  to  rebut  this  presump- 
tion upon  which  the  absent  parties  had  the 
right  to  rely,  it  was  incumbent  on  those  inter- 
ested in  sustaining  the  sale  to  show  that 
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ttiose  seeking  to  set  It  aside  Cor  fraud,  as 
against  public  policy,  bad  knowledge  of  such 
facts,  which.  If  pursued  with  due  diligence 
by  an  ordinarily  prudent  man,  would  have 
led  to  knowledge  of  the  fraud.  The  circuit 
judge  in  his  decree  thus  shows  what  knowl- 
edge the  plaintiffs  had  of  the  announcement 
made  at  the  saie^  to  wit:  '*The  issue  is  then 
narrowed  down  to  the  Inquiry,  did  these 
plaintiffs  have  notice  of  the  facts  constituting 
the  fraud  for  such  a  time  as  would  bar  them 
from  maintaining  this  action?  And  to  de- 
termine this  question  we  must  again  resort 
to  the  testimony.  W.  W.  Toole  sworn:  *Q. 
Mr.  Toole#  when  the  first  time  yon  ey^ 
learned  or  heard  anything  about  this  an- 
nouncement being  made  at  the  sale  being 
stated  that  it  was  bid  in  for  the  children? 
A  That  was  about,  as  well  as  I  can  remem- 
het^  1  was  about  26  or  27  years  old  b^ore 
I  knew  anything  about  the  sale  of  the  es- 
tate. I  was  not  told  anything  about  it  Q. 
How  long  before  the  death  of  Mr.  Johnson? 
A  About  tliree  or  four  years,  as  well  as  I 
remember.'  J.  O.  Toole,  one  of  plaintlffs» 
sworn:  'Q.  How  did  you  get  your  informa- 
tion, Mr.  Toole,  about  this  announcanent 
at  this  sale?  A.  Uncle  Lawton  Burkhalter 
give  me  the  information  I  got  Q.  When 
was  that?  A  In  1897.  Q.  Just  state  wheth- 
er before  that  tlme^  if  you  know  anything 
of  what  happened.  A  No,  sir;  I  don't  know 
a  thing  about  it'  A  L.  Burkhalter  sworn: 
'Q.  Did  you  ever  tell  Mr.  J.  O.  Toole  the 
manner  In  which  that  sale  was  made  at  any 
time?  A.  Well,  I  met  J.  G.  Toole  when 
Angus  Heath  rented  the  Bob  Chaf  ee  place, 
year  before  last,— 1897.  Q»  Did  you  say 
anything  to  him  about  the  sale  at  that  time? 
A  Yes,  sir.  Q.  What  did  you  tell  him?  A 
I  told  him  I  was  present  at  the  sale^  and 
I  said  Judge  Aldrich  can  tell  you.  Q.  What 
did  you  teU  him?  A  When  the  property 
was  offered  for  sale,  Mr.  Aldrich  said  that 
he  hoped  he  would  not  oppose  Mr.  Johnson, 
as  he  was  going  to  buy  it  for  the  children, 
and  would  bid  to  the  amount  of  the  Judg- 
ment' From  the  foregoing  testimony,  my 
conciusion  is  that  the  plaintiffs  did  not  dis- 
cover the  facts  constituting  the  alleged 
fraud  a  sufflcl^it  length  of  time  befoire  the 
comm^icemei^t  of  this  action  to  bar  them 
from  prosecuting  the  same.  The  plea  of 
the  statute  of  limitations  is  therefore  over- 
ruled." This  conclusion  is  sustained  by  the 
testimony. 

The  fourth  exception  is  as  follows:  **W 
It  is  respectfully  submitted  that  his  honor. 
Judge  Gary,  erred  in  applying  to  the  plea 
of  the  statute  of  limitations  in  this  case  the 
exception  that  the  statute  only  began  to 
run  from  the  discovery  of  the  fraud,  for  the 
reason  that  said  exception  in  the  law  applies 
only  to  secret  frauds,  and  not  to  a  transac- 
tion which  was  made  public  at  a  public 
sale,  and  he  should  have  so  held."  Subdi- 
vision 6  of  section  112  of  the  >Code,  provid- 
ing what  actions  may  be  brought  within 
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six  years,  is  as  follows:  '^Any  action  for 
relief  on  the  ground  of  fraud,  in  cases  which, 
heret6fore,  were  solely  cognizable  by  the 
court  of  chancery,  the  cause  of  action  in 
such  case  not  to  bei  deemed  to  have  accrued 
until  the  discovery  by  the  aggrieved  party, 
of  the  facts  constituting  the  fraud."  There 
is  nothing  in  this  provision  limiting  its  ap- 
plication to  secret  frauds.  The  cause  of  ac- 
tion is  not  to  be  deemed  to  have  accrued 
in  any  case  of  fraud  until  the  aggrieved 
party  either  has  knowledge  of  the  fraud,  or 
of  such  information  which,  if  pursued  with 
due  diligence  by  a  man  of  ordinary  pru- 
dence, would  lead  to  Imowledge  of  the 
fraud. 

The  fifth  exception  is  as  follows:  "(5)  It 
IS  respectfully  submitted  that  his  honor, 
Judge  Gary,  erred  in  not  sustaining  the  sale, 
and  in  not  sustaining  the  plea  of  the  bar 
of  the  statute  as  complete  against  the  plain- 
tiffs in  this  action,  because  the  facts  of  the 
case  show  that,  though  they  were  minors 
for  a  long  time  after  the  sale,  they  had 
knowledge  of  the  f  actis  sufficient  to  put  them 
upon  Inquiry,  which,  if  followed  up,  would 
have  given  them  full  knowledge  of  facts  at 
t^e  sale;  and,  that  being  the  case,  though 
they  were  minors  the  statute  began  to  run 
against  them,  and  it  was  barred  before  the 
commencement  of  this  action."  This  excep- 
tion is  disposed  of  by  what  was  said  in  con- 
sidering the  other  exceptions.  It  is  the 
judgment  of  this  court  that  the  Judgment 
of  the  circuit  court  be  modified  by  staking 
B.  G.  Toole  from  the  record  as  a  party 
plaintiff,  and  that  in  all  other  respects  the 
Judgment  of  the  circuit  court  be  afilrmed. 


(SL  &  a  8S) 

STATE  ex  rel.  GWTNN  v.  OITIZBNS'  TB3L. 

CO. 

(Supreme  Court  of  South  Carolina.    July  12, 

1901.) 

MANDAMUS— TBLBPHONB  C0MPANI1S&-DI8- 
CRIMINATION— RBTURN. 

1.  Where  a  telephone  company  refases  to 
supply  all  in  similar  circumstances  with  Bimilar 
facilities,  without  discrimination,  it  may  be 
compelled  to  do  so  by  mandamus. 

2.  Mandamus  will  lie  to  compel  a  telephone 
company  to  fm:iuBh  petitioner  with  telephone 
facilities,  though  petitioner  has  not  complied 
with  a  previous  contract  with  respondent, 
whereby  he   a^eed  to  use  respondent's  tele- 

Ehone  exclusiyely,  the  remedy  of  respondent 
eing  in  an  action  for  breach  of  the  contract. 

3.  It  is  a  sufficient  return  to  a  writ  of  man- 
damus to  compel  respondent  to  furnish  tele- 
phone facilities  to  petitioner  that  he  has  not 
the  means  to  at  once  comply  with  the  demand. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  county;  Buchanan,  Judge. 

Petition  by  J.  B.  Gwynn  for  mandamus 
against  the  Citizens'  Telephone  Company. 
From  an  order  refusing  the  writ,  petitioner 
appeals.    Reversed. 

H.  B.  De  Pass,  for  appellant  Simpson  ft 
Bomar,  for  respondent. 
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MdVER,  0.  J.  This  was  an  application 
addressed  to  the  circuit  court,  for  a  writ  of 
mandamus,  requtring  the  respondent  to 'place 
a  telephone  in  the  relator's  grocery  store 
and  one  in  his  residence,  in  the  city  of 
Spartanburg,  and  to  connect  them  properly 
with  its  exchange  and  its  subscribers,  and 
to  do  all  acts  necessary  to  afford  the  relat- 
or the  like  service  and  telephonic  communi- 
cation afforded  to  its  other  subscribers.  The 
application  was  refused  by  the  circuit  Judge, 
and  the  relator  appealed  to  this  court  on  the 
several  grounds  set  out  in  the  record,  which 
it  is  not  necessary  to  state  here,  as  it  will 
be  sufficient  to  consider  the  several  questions 
as  stated  by  counsel  for  respondent  in  his 
argument  here,  which  are  presented  by  this 
appeal. 

As  is  said  by  the  circuit  judge  in  his  de- 
cree, 'there  is  practically  no  dispute  as  to  the 
facts,"  which  may  be  stated,  substantially, 
as  follows:  The  relator  is  now,  and  has  been 
tfince  the  28th  of  June,  1888,  engaged  in  the 
mercantile  business,  carrying  on  a  retail 
grocery  store  In  the  city  of  Spartanburg, 
and  occupies  a  residence  in  said  city;  that 
the  respondent,  on  the  16th  day  of  August, 
1898,  became  a  corporation  under  the  laws  of 
this  state,  for  the  purpose  of  owning,  con- 
structing, using  and  maintaining  electric 
telephone  lines  and  exchange  within  the  city 
of  Spartanburg,  and  as  such  is  now,  and 
was  at  the  time  of  the  commencement  of 
this  proceeding,  engaged  in  the  said  business, 
having  established  an  exchange  in  said  city, 
from  which  connections  were  made  to  tele- 
phone instruments  in  offices,  places  of  busi- 
ness, and  residences  of  its  subscribers;  that 
the  city  council  of  Spartanburg  has  author- 
ized the  respondent  to  erect  poles  in  the 
streets  of  the  city  for  the  purpose  of  trans- 
porting news  over  its  wires  to  its  subscrib- 
ers, having  a  system  of  wires  throughout 
the  city,  connected  with  telephone  instru- 
ments furnished  by  It  to  its  subscribers; 
that  whenever  a  person  desires  a  telephone 
it  is  placed-  in  the  office,  residence,  or  place 
of  business  of  the  applicant,  at  the  expense 
of  the  respondent,  with  authority  to  the  sub- 
scriber to  use  the  same,  upon  certain  rates 
and  terms,  for  the  purpose  of  telephonic 
communication  with  others;  that  some  time 
in  the  year  1899  the  respondent  placed  tele- 
phones in  relator's  residence  and  grocery 
store,  giving  proper  connections  with  re- 
spondent's exchange  and  its  subscribers  or 
customers  throughout  the  dty  of  Spartan- 
burg and  elsewhere;  that  this  was  done  un- 
der an  agreement  with  the  relator  that  he 
would  use  respondent's  telephones  exclusive- 
ly, and  not  the  telephone  of  the  Bell  Tele- 
phone Company,  and  that  certain  of  respond- 
ent's subscribers  in  the  said  city  of  Spar- 
tanburg, including  most  of  the  grocerymen, 
were  furnished  with  telephones  by  the  re- 
spondent under  a  similar  agreement,  but 
some  of  respondent's  subscribers,  including 
some  merchants,  physicians,  and  others,  and 
one  groceryman,  whose  place  of  business 


was  on  the  same  street  of  said  dtj  as  the 
grocery  store  of  relator,  were  supplied  with 
telephones  by  respondent  under  agreements 
which  contained  no  such  stipulation  as  to 
the  exclusive  use  of  respondent's  telephones, 
and  they  were  using  both  telephones;  that 
on  or  about  the  6th  of  February,  1900,  the 
respondent  learning  that  the  relator  had  pur- 
chased Holland^s  market,  in  which  there  was 
a  telephone  placed  there  by  the  Southern 
Bell  Telephone  Company,  a  corporation  duly 
chartered  under  the  laws  of  this  state,  and 
that  said  market  immediately  adjoined  re- 
lator's grocery  store,  and  that  relator  had 
cut  a  door  through  the  wall  separating  his 
grocery  store  from  said  market,  thus  open- 
ing a  mesns  of  communication  between 
the  two  structures,  immediately  removed, 
against  the  protest  of  the  relator,  the  tele- 
phones which  the  respondent  had  previous- 
ly placed  in  relator's  groceiy  store  and  resi- 
dence, for  the  avowed  purpose  of  prev^iting 
the  relator  from  using  respondent's  tele- 
phones while  he  was  using  the  Bell  tele- 
phone, respondent  claiming  that  under  its 
agreement  with  relator  he  was  bound  to  con- 
fine himself  to  the  use  of  respondent's  tele- 
phones; that  on  or  about  the  8th  of  Feb- 
ruary,- 1900,  the  relator  tendered  to  respond- 
ent the  amount  due  for  the  past  use  of  re- 
spondent's telephones,  which  was  accepted, 
and  that  relator  thereupon  demanded  that 
respondent  place  one  of  its  telephones  in 
his  grocery  store  and  one;  in  his  residence, 
with  proper  connections  with  respondent's 
exchange  and  its  subscribers,  but  the  re- 
spondent refused  to  comply  with  such  de- 
mand unless  the  relator  would  agree  to  use 
respondent's  telephones  exclusively,  and  not 
use  the  telephone  which  had  been  placed  in 
said  market  by  the  Bell  Telephone  Com- 
pany. 

The  respondent,  in  its  answer,  alleges  "that 
its  supply  of  telephone  Instruments  is  limit- 
ed, and  that  it  is  with  difficulty  that  this  re- 
spondent can  furnish  such  instruments  to  all 
applicants  therefor;  that,  even  if  the  re- 
spondent was  legally  bound  to  furnish  snch 
instruments  now.  It  would  be  Impossible  for  it 
to  do  so  within  less  than  sixty  days,  for  the 
reason  of  its  inability  to  enlarge  its  switch 
board."  But  as  this  allegation  is  not  re- 
sponsive to  any  allegation  contained  in  re- 
lator's petition,  and  was  not  sustained  by 
any  evidence,  so  far  as  the  *'case"  shows,  it 
cannot  now  be  considered.  Besides,  this 
court  having  reached  the  conclusion,  as  will 
presently  appear,  that  the  relator  is  entitled 
to  the  mandamus,  for  which  purpose  the 
case  will  be  remanded  to  the  circuit  court, 
with  instructions  to  carry  out  the  views  here- 
in announced,  that  court  can.  In  its  order  di- 
recting the  writ  of  mandamus  to  be  issued, 
make  such  provision  by  giving  a  reasonable 
time  within  which  the  duty  sought  to  be  en- 
forced shall  be  performed,  provided  the  fact 
be  as  alleged  in  the  foregoing  quotation  from 
respondent's  answer. 

We  will  next  proceed  to  considw  the  sev- 
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eral  questions  of  law  growing  ont  of  the 
facts  above  stated,  and  presented  by  this  ap- 
peal. These  questions  are  thus  stated  in  the 
argument  here  on  the  part  of  the  respond- 
ent, and  we  propose  to  adopt  that  state- 
ment: (1)  Is  the  defendant  telephone  com- 
pany in  any  sense  a  common  carrier?  (2) 
Can  the  defendant  telephone  company  be  re- 
quired In  any  case,  against  Its  will,  to  sup« 
ply  one  of  Its  Instruments  to  petitioner?  (3) 
Can  the  defendant  telephone  company  be  re- 
quired by  mandamus,  under  the  circum- 
stances of  this  case,  to  so  furnish  Its  Instru- 
ments to  petitioner? 

The  first,  and  as  it  seems  to  us  the  con- 
trolling, question  In  the  case,  Is,  we  think, 
conclusively  determined  by  the  provisions 
of  section  3  of  article  9  of  the  present  con- 
stitution, which  reads  as  follows:  "All  rail- 
road, express,  canal  and  other  corporations 
engaged  In  the  transportation  for  hire  and 
all  telegraph  and  other  corporations  engaged 
in  the  business  of  transmitting  Intelligence 
for  hire,  are  common  carriers  In  their  re- 
spective lines  of  business,  and  are  subject  to 
liability  and  taxation  as  such,"— the  balance 
of  the  section  not  being  pertinent  to  the  pres- 
ent inquiry.  Now,  If  the  respondent,  Cltl- 
zentf  Telephone  Company,  Is  a  corporation, 
and  is  "engaged  in  the  business  of  transmit- 
ting Intelligence  for  hire,"  then  It  is  express- 
ly declared  by  the  highest  authority  to  be  a 
common  carrier.  That  it  Is  a  corporation  is 
not  and  cannot  be  denied,  and,  as  we  think, 
it  is  equaUy  undeniable  that  it  Is  "engaged  In 
the  business  of  transmitting  Intelligence  for 
hlra"  Indeed,  that,  so  far  as  appears  In 
this  case,  is  the  only  business  in  which  it  Is 
engaged.  The  distinction  sought  to  be 
drawn  by  counsel  for  respondent  In  his  ar- 
gument here,  between  the  mode  of  transmit- 
ting intelligence  or  a  message,  as  it  is  usual- 
ly called,  by  telegraph  and  by  telephone,  is 
a  distinction  without  a  difference,  so  far  as 
the  question  with  which  we  are  concerned 
Is  involved.  While  it  is  true  that  a  person 
desiring  to  send  a  message  by  telegraph  to 
another  usually  writes  out  his  message  and 
delivers  it  to  the  agent  of  the  telegraph  com- 
pany (though  we  see  no  reason  why  it  may 
not  be  delivered  by  word  of  mouth,  or  over 
a  telephone,  as  no  doubt  is  frequently  the 
ease),  and  the  agent  transmits  such  message, 
through  the  agency  of  instrumentalities  pro- 
vided by  the  telegraph  company,  to  another 
agent  of  such  company  at  its  destination, 
who  writes  it  out,  or  delivers  It  by  word  of 
mouth  or  over  a  telephone  to  the  person  for 
whom  such  message  is  Intended,  whereas  a 
person  desiring  to  send  a  message  by  tele- 
phone simply  goes  to  the  Instrument  provid- 
ed for  the  purpose  by  the  telephone  com- 
pany, calls  up  the  agent  of  the  company  at 
the  central  office,  and  expresses  his  desire 
to  be  connected  with  the  person  to  whom  he 
wishes  to  speak,  which  being  done  by  the 
agent  of  the  company  at  the  central  office, 
the  message  is  delivered  directly  to  the  per- 


son for  whom  It  is  intended,  through  the  in- 
strument and  over  the  wires  provided  by  the 
telephone  company  for  the  purpose,  in  both 
Instances  the  intelligence  or  message  is  ac- 
tually transmitted  by  the  use  of  agencies 
and  Instrumentalities  furnished  either  by  the 
telegraph  or  the  telephone  company,  for 
which  they  are  entitled  to  receive  proper 
compensation,  and  one  is  Just  as  much  en- 
gaged In  the  business  of  transmitting  intel- 
ligence for  hire  as  the  other.  Both  are  de- 
vices by  which  one  person  Is  enabled  to  com- 
municate with  another  beyond  the  reach  of 
the  human  voice,  unaided  by  some  artificial 
appliance,  and,  although  th^e  are  some  dif- 
ferences in  the  mode  of  transmitting  Intelli- 
gence, yet  the  end  sought  and  attained  by 
each  is  substantially  the  same.  Again,  it  is 
argued  that  there  Is  another  difference  be- 
tween the  telegraph  and  the  telephone  which 
differentiates  the  former  from  the  latter,  and 
prevents  legislative  or  constitutional  provi- 
sions expressly  applying  to  the  former  from 
being  applied  to  the  latter,  and  that  Is  in  the 
one  case  the  purport  of  the  message  or  intel- 
ligence to  be  transmitted  must  be. known  to 
the  agent  of  the  company,  while  In  the  other 
it  need  not  be.  In  the  first  place,  this  dif- 
ference does  not  always  exist,  as' a  matter  of 
fact;  for  In  many  cases  the  purport  of  mes- 
sages sent  by  telegraph  are  Just  as  effectual- 
ly concealed  from  the  agent  of  the  tele- 
graph company  as  a  message  sent  by  tele- 
phone,~ln  fact,  more  so;  for  in  the  case  of 
a  telegram  in  cipher,  which  is  quite  common, 
the  purport  of  the  message  is  entirely  con- 
cealed, and  is  intended  to  be  concealed,  from 
the  knowledge  of  the  telegraph  operator,  and 
from  every  one  else,  except  a  person  hold- 
ing the  key  to  the  cipher,  while,  on  the  other 
hand,  messages  sent  by  telephone  are  not, 
as  matter  of  fact,  always  concealed  from  the 
knowledge  of  the  agent  of  the  telephone 
company,  nor  from  third  persons  who  may 
choose  to  listen.  But,  even  if  such  differ- 
ences did  exist,  it  is  difficult  to  conceive  how 
that  would  affect  the  substantial  Identity  of 
the  business  in  which  the  two  companies 
are  engaged. 

Again,  It  is  argued  that  the  framers  of  the 
constitution,  being,  as  they  were,  familiar 
with  the  use  of  the  telephone,  would,  if  they 
had  intended  to  include  telephone  companies 
within  the  provisions  of  the  section  of  the 
constitution  above  quoted,  have  mentioned 
such  companies  by  name.  This  argument  is 
based  upon  a  misconception  of  the  funda- 
mental idea  of  the  constitution,  which  is 
that  such  an  Instrument  is  the  organic  law, 
and  deals  with  general  principles,  and  does 
not  and  should  not  descend  into  details.  But 
the  conclusive  answer  to  such  argument  is 
that  the  framers  of  the  constitution  certain- 
ly did  not  intend  to  limit  its  operation  to  tel- 
egraph companies,  as  otherwise  the  addi- 
tional words,  "and  other  corporations  en- 
gaged in  the  business  of  transmitting  intel- 
ligence   for   hire*''    would   become  wholly 
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muneaiilng  and  melees.  These  additional 
words  were  manifestly  inserted  for  ^  some 
purpose,  and  it  is  Impossible  to  conceiye  of 
any  other  purpose  except  to  include  every 
other  corporation^  by  whatever  name  it  may 
be  called,  and  by  whatever  means  it  con- 
ducts its  business^  which  may  be  "engaged 
in  the  business  of  transmitting  intelligence 
for  hire,"  and,  as  we  have  shown  that  a  tele- 
phone company  is  engaged  in  that  business, 
telephone  companies  must  be  regarded  as  in- 
cluded within  the  terms  of  the  constitutional 
provision. 

The  reference  to  section  8  (manifestly  a 
misprint  for  section  4)  of  article  8  of  the 
constitution,  and  to  the  act  of  1898  (22  St 
at  lArge^  p.  779),  and  also  act  of  1898  (22 
St  at  Large,  p.  780),  to  support  respondent's 
contention,  will  next  be  considered.  This 
constitutional  provision  simply  forbids  the 
general  assembly  from  passing  any  law 
''granting  the  right  to  construct  and  oper- 
ate a  street  or  other  railway,  telegraph,  tel- 
ephone or  electric  plant,  or  to  erect  water  or 
gas  works  for  public  uses,  or  to  lay  mains 
for  any  purpose,  without  first  obtaining  the 
consent  of  the  local  authorities  in  control  of 
the  streets  or  public  places  proposed  to  be 
occupied  for  any  such  or  like  purposes." 
What  possible  bearing  this  provision  can 
have  upon  the  question  we  are  considering, 
to  wit  whether  a  telephone  company  can  be 
regarded  as,  in  any  sense,  a  common  car- 
rier, it  is  impossible  to  conceive;  Indeed, 
if  it  has  any  bearing  at  all,  it  would  seem 
to  be  adverse  to  the  contention  of  respond- 
ent; for  it  seems  to  recognize  the  idea  that 
when  a  telephone  company  establishes  its 
plant  in  a  town  or  city,  it  devotes  its  prop- 
erty to  public  uses,  and  thus  brings  it  under 
legislative  control.  Nor  do  we  see  the  rele- 
vancy of  the  two  acts  above  referred  to. 
The  former  forbids  telephone  companies 
from  making  unreasonable  discrimination 
in  the  rates  at  which  they  furnish  telephonic 
service  to  its  patrons,  and  this  necessaidly 
implies  that  its  business  is  subject  to  legis- 
lative control.  The  other  act  simply  invests 
the  railroad  commission  with  power  to  reg- 
ulate the  charges  of  express  companies  for 
transportation  and  the  charges  of  telegraph 
companies  for  the  transmission  of  messages. 
But  until  it  is  shown,  as  it  has  not  and 
cannot  be  shown,  that  the  power  to  regulate 
charges  by  law  is  a  feature  essential  to  the 
business  of  a  common  carrier,  the  provisions 
of  this  act  do  not  even  tend  to  show  that  a 
telephone  comimny  is  not  a  common  carrier. 
Indeed,  as  matter  of  fact  the  rates  of 
charges  by  all  classes  of  common  carriers— 
for  example,  steamboat  companies— are  not 
regulated  by  law. 

But  even  if  there  were  no  constitutional 
provision  and  no  legislation  upon  the  sub- 
ject we  are  of  opinion  that  this  question  is 
settled  by  the  principles  of  the  common  law» 
which,  being  elastic  in  their  nature,  may  be  ap- 
plied to  subjects  and  conditions  which  have  I 


but  recently  become  teown  and  fued  In  the 

business  of  the  country.  In  this  state  we 
have  no  case,  so  far  as  we  are  informed,  up- 
on the  question  whether  a  telephone  com- 
pany is,  in  any  senses  a  common  carrier, 
and  we  have  only  two  cases  relating  to  the 
somewhat  analogous  question  as  to  whether 
a  telegraph  company  is  a  commcm  carrier, 
viz.  Aiken  v.  Telegraph  Ck>.t  6  S.  O.  358,  and 
Pinckney  v.  Telegraph  Co.,  19  8.  G.  71,  45 
Am.  Rep.  765;  but  neither  of  these  -cases 
decides  that  a  telegraph  company  Is  in  no 
sense  a  common  carrier,  though  the  con« 
trary  seems  to  be  supposed  (erroneously,  as 
we  think)  by  some.  Both  of  these  actions 
were  brought  to  recover  damages  for  errors 
in  the  transmission  of  messages  a&at  over 
the  lines  of  the  telegraph  company  occa- 
sioned by  the  alleged  neglig^ice  of  the  de- 
fendant companies.  In  neither  of  these 
cases  was  the  question  made  or  decided  as 
to  whether  a  telegraph  company  was  a  com- 
mon carrier.  On  the  contrary,  in  the  Aikoi 
Case,  WiUard,  J.,  in  delivering  the  opinion 
of  the  court,  uses  language  implying  that  a 
telegraph  company  is  a  common  carrier; 
for  on  page  370  he  says:  "It  is  a  contract 
with  one  exercising  a  public  employment 
under  express  statute  powers  created  for 
that  purpose.  The  nature  of  the  occupation 
of  that  class  of  persons,  and'  the  tender  of 
their  services  to  the  community,  make  them 
common  agents  for  the  transmission  of  mes- 
sages, for  all  persons  who  may  desire  and 
pay  for  such  services,  to  any  person,  either 
as  the  final  receiver  of  such  message^  or  as 
a  means'  or  agent  for  its  furth^  transmis- 
sion. The  object  of  the  contract  is  to  modi- 
fy and  limit  the  contract  which,  by  operation 
of  law,  would  arise  between  the  common 
carrier  of  messages  and  any  person  employ- 
ing such  carrier,  in  the  absence  of  any  stlpa- 
lation  of  terms  between  them.  The  founda- 
tion of  .the  contract  is  the  nature  of  the  car- 
rier's occupation  and  the  fact  of  employ- 
ment The  legal  consequences  fiowing  from 
such  employment  are  what  the  special  con- 
tract seeks  to  modify  or  limit"  It  is  true 
that  on  the  next  page  the  learned  Justice 
does  say:  ''The  regulation  of  the  defendants 
in  conformity  with  which  the  terms  of  the 
contract  limiting  their  liability  was  made 
was  a  reasonable  regulation,  and  such  as 
the  defendants  were  authorized  to  make. 
In  examining  the  proposition  Just  stated, 
it  must  be  borne  in  mind  that  the  analogy 
between  common  carriers  of  goods  and  com- 
mon carriers  of  messages  is  not  perfect 
The  nature  of  the  services  performed  differs 
materially  in  the  two  cases,  and  the  real 
responsibility  differs  in  a  corresponding  man- 
ner." That  case^  therefore,  as  we  under- 
stand it,  simply  decides  that  where  a  t^e- 
graph  c(Hnpany  agrees  to  send  a  night  mes- 
sage, which  it  is  not  bound  to  send  under 
certain  stipulations  as  to  its  liability  in  case 
of  errors  in  the  transmission  of  such  mes- 
sage, such  stipulations  are  reasonable,  and 
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may  be  enforced;  but  the  case  throughout 
recognizes  the  doctrine  that  a  telegraph  com- 
pany is  a  common  carrier  ^  though  the 
analogy  between  common  carriers  of  goods 
and  common  carriers  of  messages  is  not  per- 
fect, owing  to  the  fact  that  the  nature  of 
the  eerrices  rendered  differs  materially  in 
the  two  cases,  and  hence  the  measure  of  re- 
sponsibility for  any  default  in  rendering  the 
services  must  likewise  differ.  So,  in  the 
Pinckney  Case,  supra,  the  court,  while  not 
undertaking  to  decide  whether  a  telegraph 
company  could  in  any  sense  be  regarded 
as  a  common  carrier,  as  no  such  question 
was  presented  in  that  case,  simply  decided 
that  a  telegraph  company  Was  not  held  to 
the  stringent  rule  of  the  common  law  where- 
by common  carriers  of  goods  were  held  lia- 
ble for  all  such  losses  and  damages  as  they 
could  not  show  resulted  from  the  act  of 
God  or  the  public  enemy,  but  were  only  lia- 
ble tor  all  such  losses  and  damages  as  they 
could  not  show  were  not  due  to  the  fraud  or 
negligence  of  their  agents  or  servants;  and 
the  reason  for  such  a  limitation  of  the  rule 
was  found  in  the  peculiar  nature  of  the  busi- 
ness in  which  a  telegraph  company  is  en- 
gaged, differing  in  material  respects  from 
that  of  common  carriers  of  goods.  While  it 
is  true  that  the  late  Chief  Justice  Simpson, 
in  delivering  the  opinion  of  the  court,  does 
us  some  expressions  which  may  possibly 
seem  to  indicate  that  he  thought  a  tele- 
graph company  was  not  a  common  carrier, 
yet  that  was  not  a  question  in  the  case,  and 
therefore  such  expressions,  even  if  amount- 
ing to  what  is  claimed  for  them,  are  not 
authoritative;  for,  as  the  learned  chief  Jus- 
tice himself  says  on  page  82,  there  is  but 
a  single  question  in  the  case,  and  he  thus 
states  that  question:  "The  question  to  be 
considered,  therefore,  is  whether  telegraph 
companies  are  liable  for  all  mistakes  made 
In  the  transmission  of  messages  exc^t  such 
as  occur  from  any  act  of  God  or  irresistibly 
force,  the  onus  of  showing  which  is  upon 
them." 

In  other  Jurisdictions,  however,  the  question 
has  been  made  and  distinctly  decided.  Among 
the  various  cases  which  we  have  consulted 
we  cite,  first,  the  case  of  State  v.  Nebraska 
Telephone  Ca,  17  Neb.  126,  22  N.  W.  237,  re- 
ported also  in  52  Am.  Rep.  404.  In  that  case 
the  facts  were  in  substance  very  similar  to 
the  facts  in  the  case  which  we  are  now  called 
upon  to  decide,  and  it  was  there  held  that  a 
telephone  company  cannot  arbitrarily  or  ca- 
priciously refuse  its  facilities  to  any  person 
desiring  them  and  offering  compliance  with  its 
reasonable  regulations,  and  that  mandamus 
will  issue  to  compel  the  company  to  do  its 
duty.  The  fac}8  of  that  case  were  substan- 
tially as  follows:  The  relator  made  an  ar- 
rangement with  the  defendant  company  to 
place  an  instrument  in  his  ofQce,  but  for  some 
reason  taXieA  to  furnish  the  relator  with  a 
directory  or  list  of  its  subscribers  with  their 
numbers,  which  relator  claimed  was  essential 


to  the  profitable  use  of  the  telephone,  and 
which  it  was  the  custom  of  the  company  to 
furnish  to  its  subscribers.  After  a  time  such 
list  was  furnished  to  the  relator  by  the  com- 
pany, but  when  called  upon  by  the  company 
to  pay  for  the  use  of  the  telephone  in  his 
o£Bce  the  relator  refused  to  pay  for  the  use 
of  the  telephone  during  the  time  the  company 
was  In  default  in  furnishing  the  directory  or 
list  of  subscribers.  Thereupon  the  defendant 
company  removed  the  telephone  from  the  of- 
fice of  the  relator.  Subsequently  the  relatcMr 
applied  to  the  company  to  become  a  subscrib- 
er and  to  have  an  instrument  placed  in  his 
office,  which  the  company  refused  to  do, 
whereupon  the  relator  applied  for  a  writ  of 
mandamus  to  compel  the  company  to  comply 
with  his  demand.  In  that  case  the  court  pro- 
ceeded upon  the  fundamental  doctrine  that 
when  a  person  or  company,  especially  one 
who  is  exercising  its  franchises  under  its 
charter,  devotes  its  property  to  a  public  use 
by  undertaking  to  supply  a  demand  which 
"is  affected  with  a  public  interest,"  it  must 
supply  all  alike,  who  are  alike  situated,  and 
cannot  discriminate  in  favor  of  or  against  any 
one.  In  the  course  of  the  opinion  the  court 
uses  the  following  language:  "That  the  tele- 
phone, by  the  necessities  of  commerce  and 
public  use,  has  become  a  public  servant,  a 
factor  in  the  commerce  of  the  nation,  and  of 
a  great  part  of  the  civilized  world,  cannot  be 
questioned.  It  is,  to  all  intents  and  pur- 
poses, a  part  of  the  telegraphic  system  of  the 
counixy,  and  In  so  far  as  it  has  been  intro- 
duced for  public  use,  and  has  been  under- 
taken by  the  respondent,  so  far  should  the  re- 
spondent be  held  to  the  same  obligation  as  the 
telegraph  and  other  public  servants.  It  has 
assumed  the  responsibilities  of  a  common  car- 
rier of  news.  Its  wires  and  poles  line  our 
public  streets  and  thoroughfares.  It  has,  and 
must  be  held  to  have,  taken  its  place  by  the 
side  of  the  telegraph  as  such  common  carrier." 
So,  in  Chesapeake  &  P.  Telephone  Co.  v. 
Baltimore  &  O.  Telegraph  Co.,  66  Md.  399, 
7  AtL  809,  reported  also  in  59  Am.  Rep.  167, 
Alvey,  C.  J.,  in  delivering  the  opinion  of  the 
court,  uses  this  language:  "The  appellant 
[the  telephone  company]  is  in  the  exercise  of 
a  public  employment,  and  has  assumed  the 
duty  of  serving  the  public  while  in  that  em- 
ployment *  *  *  The  telegraph  and  tele^ 
phone  are  important  instruments  of  com- 
merce, and  their  services  as  such  have  become 
indispensable  to  the  commercial  and  business 
public.  They  are  public  vehicles  of  intelli- 
gence, and  they  who  own  and  control  them 
can  no  more  refuse  to  perform  impartially  the 
functions  that  they  have  assumed  to  dis- 
charge than  a  railroad  comjpany,  as  a  com- 
mon carrier,  can  rightfully  refuse  to  perform 
its  duty  to  the  public.  They  may  make  and 
establish  all  reasonable  and  proper  rules  and 
regulations  for  the  government  of  their  offi- 
ces and  those  who  deal  with  them,  but  they 
have  no  power  to  discriminate,  and,  while 
offering  [themselves  as]  ready  to  serve  some. 
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refuse  to  serve  others.  The  law  requires  them 
to  be  impartial,  and  to  serve  aU  alike,  upon 
compliance  witii  their  reasonable  rules  and 
regulations." 

Again,  in  State  y.  Telephone  Go.  (0.  0.)  23 
Fed.  539  (decided  in  1885),  Judge  Brewer, 
now  one  of  the  associate  Justices  of  the  su- 
preme court  of  the  United  States,  after  lay- 
ing down  the  general  principle  that  where 
a  corporation,  deriving  its  franchises  from  its 
charter,  devotes  its  property  to  public  uses, 
its  property  is  put  into  the  channel  of  com- 
merce, and  thereby  becomes  subject  to  the 
control  of  the  law  regulating  such  commerce, 
uses  this  language:  ''A  telephonic  system  is 
simply  a  system  for  the  transmission  of  in- 
telligence and  news.  It  is,  perhaps,  in  a  lim- 
ited sense,  and  yet  in  a  strict  sense,  a  com- 
mon carrier.  It  must  be  equal  in  its  dealings 
with  all.'*  That  case  seems  to  have  been  car- 
ried by  writ  of  error  to  the  supreme  court  of 
the  United  States,  but  was  never  considered 
by  that  court,  for  in  121  U.  S.  780,  we  find 
this  simple  statement:  "Dismissed  with  costs, 
on  the  authority  of  the  plaintiff  in  error. 
April  18, 1888."  In  25  Am.  &  Ehig.  Enc  Law, 
at  page  750,  we  find  the  following:  "Tele- 
phone companies,  lil^e  telegraph  companies, 
are  to  some  extent  common  carriers,  and  are 
bound  to  afford  equal  facilities  to  all.  They 
can  be  compelled  by  mandamus  to  furnish 
facilities  to  one  offering  to  comply  with  their 
regulations,  even  though  such  a  party  is  a 
rival  company."  To  same  effect,  see  page 
775  of  same  volume,  and  on  page  776  it  is 
said:  "In  many  of  the  states  statutes  exist 
which  provide  for  the  enforcement  of  these 
obligations,  but  it  seems  that  the  rule  would 
be  the  same  whether  the  obligation  was  de- 
clared by  statute  or  considered  as  arising  from 
the  common  law;"  for,  as  was  said  in  State  v. 
Nebraska  Telephone  Co.,  supra,  in  comment- 
ing on  State  v.  Bell  Telephone  Co.,  36  Ohio 
St  296,  38  Am.  Bep.  583,  where  there  was  a 
statute  upon  the  subject:  "So  far  as  the  ob- 
ligations of  the  telegraph  companies  are  de- 
fined by  the  act  (except  the  payment  of  the 
penalty),  they  are  simply  declarative  of  the 
common  law.  These  obligations  are  imposed 
by  the  demands  of  commerce  and  trade,  and 
it  would  be  idle  to  say  they  existed  only  by 
force  of  the  statute,  and  the  same  is  true  of 
the  clause  of  the  act  making  Its  provisions 
applicable  to  telephones."  Again,  it  is  said 
in  the  same  case:  "Similar  questions  have 
arisen  in,  and  have  been  frequently  discussed 
and  decided  by,  the  courts,  and  no  statute  has 
been  deemed  necessary  to  aid  the  courts  in 
holding  that,  where  a  person  or  company  un- 
dertakes to  supply  a  demand  which  Is  'affect- 
ed with  a  public  interest,'  It  must  supply  all 
alike  who  are  like  situated,  and  not  discrim- 
inate in  favor  of  nor  against  any."  It  is  true 
that,  in  the  more  recent  edition  of  the  En- 
cyclopaedia above  referred  to,  the  rule  Is  stat- 
ed in  a  more  modified  form  (see  6  Am.  & 
Bug.  Enc.  Law  [2d  Ed.],  at  page  261),  where 
the  following  language  is  used:    "It  was  at 


one  time  attempted  to  class  telegraph  compa- 
nies as  common  carriers,  but  the  view  uni- 
versally adopted  now  is  that  they  can  in  no 
sense  be  regarded  as  oommon  oarriers.  Theg 
are  like  common  earriera  in  t?uU  they  are 
bound  to  eerve  impartially  all  those  applying 
to  them^  bat  they  are  liable  for  improper 
transmission  of  messages  only  upon  proof  of 
negligence."  So  that  it  is  apparent,  from  the 
language  which  we  have  italicized  In  the  fore- 
going quotation,  that  the  rule,  even  when 
stated  in  its  modified  form,  supports  the  con- 
tention of  the  relator,  assuming,  as  we  are 
authorized  to  do  by  the  authorities,  that  the 
rule  applicable  .to  telegraph  companies  is  also 
applicable  to  telephone  companies,  at  least  so 
far  as  the  obligation  to  serve  all  alike  who 
apply  for  the  use  of  the  facilities  which  it 
offers  to  thfe  public  for  the  transmission  of 
news  is  concerned. 

We  are  satisfied,  therefore,  that  while  a 
telephone  company  may  not  be.  In  every 
sense  of  the  term,  a  common  carrier  of 
goods,  and  as  such  subject  to  the  same  strin- 
gent rules  which  govern  in  ascertaining  the 
liability  of  such  carriers,  yet,  in  one  sense 
at  least,  it  is  a  common  carrier  of  news,  and 
as  such  bound  to  supply  all  alike,  who  are  in 
like  circumstances,  with  similar  facilities,  un- 
der reasonable  limitations,  for  the  transmis- 
sion of  news,  without  any  discrimination 
whatsoever  in  favor  of  nor  against  any  one; 
and  this  is  so  under  the  well-aettled  princi- 
ples of  the  common  law,  without  the  aid  of 
any  constitutional  or  statutory  provision  Im- 
posing such  an  obligation.  The  answer  to 
the  second  question,  under  what  has  already 
been  said,  must  necessarily  be  in  the  afitan- 
ative. 

To  dispose  of  the  third  question,  it  will 
be  necessary  to  recur  somewhat  to  "the  cir- 
cumstances of  this  case."  The  undisputed 
facts  are  that  the  respondent,  in  the  exercise 
of  Its  franchise  conferred  by  its  charter,  had 
established  a  telephone  business  In  the  city 
of  Spartanburg,  and  had  erected  its  poles 
and  strung  its  wires  in  and  along  the  streets 
of  said  city,  and  thus  had  become  at  least  a 
quasi  common  carrier  of  news,  and  as  such 
was  under  an  obligation  to  serve  all  alike 
who  applied  to  it,  veithin  reasonable  limita- 
tions, without  any  discrimination  whatsoever. 
When,  therefore,  the  relator  applied  to  the 
respondent  to  replace  the  telephone  Instru- 
ments in  his  grocery  store  and  In  his  resi- 
dence, from  whence  they  had  been  removed 
by  the  defendant  company  but  a  few  days 
before,  the  respondent  was,  in  our  opinion, 
bound  to  comply  with  such  demand,  under 
the  obligations  to  the  public  which  it  had 
assumed.  The  reason  given  for  its  refusal— 
that  the  relator  refused  to  agree  that  he 
would  use  respondenf  s  t^ephone  system  ex- 
clusively—was not  sufficient  to  relieve  it 
from  its  obligation  to  serve  the  public,  of 
which  the  relator  was  one,  without  any  dis- 
crimination whatsoever;  and  especially  is 
this  so  when  it  was  admitted  that  the  re- 
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spondent  was,  at  the  time,  affording  to  one 
person,  at  least,  who  was  engaged  in  the 
same  bnsiness  as  that  of  the  relator,  whose 
place  of  business  was  on  the  same  street  of 
the  same  city,  the  same  facilities  which  the 
relator  demanded,  without  requiring  any 
such  stipulation  as  that  required  of  the  re- 
lator, but  who  was,  in  fact,  using  both  tele- 
phone systems.  It  seems  to  us  that  the  re- 
spondent, after  offering  to  the  public  Its 
telephone  system  for  the  transmission  of 
news,  would  have  no  more  right  to  refuse  to 
furnish  the  relator  its  facilities  for  the  trans- 
mission of  news  unless  he  would  agree  not 
to  use  the  Bell  telephone  system  in  operation 
in  the  same  city,  but  use  exclusively  respond- 
ent's system,  than  a  railway  company  would 
have  to  refuse  to  transport  the  goods  of  a 
shipper  unless  such  shipper  would  agree  to 
patronize  its  line  exclusively,  and  not  give 
any  of  its  business  to  any  competing  railway 
line.  Nor  does  the  fact  (if  fact  it  be)  that 
the  relator  had  committed  a  breach  of  its 
previous  contract  with  respondent  when  he 
purchased  Holland*s  market,  in  which  an  in- 
strument of  the  Bell  Telephone  Company 
had  been  placed,  and  had  thereby  acquired 
the  right  to  use  the  Bell  telephone,  afford 
any  reason  why  the  respondent  should  de- 
cline to  comply  with  relator's  demand  to 
furnish  his  grocery  store  and  residence  with 
its  telephone  instruments.  If  the  relator  had 
committed  any  breach  of  its  previous  con- 
tract with  the  respondent  of  which  the  latter 
had  any  legal  right  to  complain,  its  remedy, 
as  was  said  in  one  of  the  cases  which  we 
have  consulted,  was  by  an  action  to  recover 
damages  for  such  breach  of  contract,  but  not 
by  refusing  to  perform  its  obligation  to  the 
public  of  which  the  relator  was  one. 

As  to  the  other  reason  suggested  why  the 
mandamus  prayed  for  should  not  issue  under 
the  circumstances  of  this  case,  to  wit,  that 
respondent  did  not  have  the  means  to  com- 
ply with  the  demand  of  the  relator  within 
less  than  60  days,  it  is  only  necessary  to 
repeat  what  we  have  said  above,  that  there 
does  not  appear  to  be  any  evidence  in  the 
"case"  to  sustain  the  fact  upon  which  this 
suggestion  is  based,  and  therefore  it  cannot 
now  be  considered.  Besides,  as  Is  said 
above,  that  is  a  matter  which  may  be  con- 
sidered when  the  case  goes  back  to  the  cir- 
cuit court,  which  can,  in  ordering  the  man- 
damus to  issue,  as  herein  directed,  make 
suitable  provision  for  allowing  respondent 
reasonable  time,  if  such  shall  be  shown  to  be 
necessary,  to  comply  with  relator's  demand. 

As  to  the  position  taken  in  the  argument, 
that  mandamus  is  not  the  proper  remedy,  we 
think  it  entirely  clear,  both  upon  principle 
and  authority,  that  mandamus  is  the  appro- 
priate remedy  in  a  case  of  this  kind.  The 
judgment  of  this  court  Is  that  the  Judgment 
of  the  circuit  court  be  reversed,  and  that  the 
case  be  remanded  to  that  court,  with  instruc- 
tions to  carry  out  the  views  herein  an- 
nounced. 


(d  8.  C.  76) 
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(Supreme  Court  of  South  Carolina.    July  12. 

1901.) 

CRIMINAL  LAW— COSTS— CHANQB  OF  VENUS. 
There  is  no  statute  proyiding  for  payment 
by  a  county  in  which  a  crime  is  committed  of 
the  costs  of  the  trial  for  such  crime  in  another 
county  to  which  venue  has  been  changed. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  Townsend,  Judge. 

Claim  by  Kershaw  county  against  Rich- 
land counly  for  costs  and  expenses  of  mur- 
der trial.  From  decree  of  circuit  court  re- 
versing order  of  board  of  commissioners  of 
Richland  county  disallowing  the  claim,  Rich- 
land county  appeals.    Reversed. 

Melton  &  Belser,  for  appellant  C.  L. 
Winb:ler  and  John  P.  Thomas,  Jr.,  for  re- 
spondent 

POPE,  J.  The  statement  in  the  case  for 
appeal  is  as  follows:  On  the  3d  day  of  April, 
1890,  a  bill  of  indictment  was  found  by  the 
grand  Jury  for  Richland  county,  S.  C,  char- 
ging W.  R.  Crawford  with  the  murder  of  one 
Mrs.  Stewart  alleged  to  have  been  committed 
in  the  said  county  of  Richland.  Subsequent- 
ly, on  motion  of  the  defendant  Crawford,  an 
order  was  obtained  changing  the  venue  from 
Richland  county  to  Kershaw  county,  and  the 
case  so  removed  was  tried  thereafter  at  the 
June  term  of  the  court  of  general  sessions 
for  said  Kershaw  county.  On  the  9th  day  of 
June,  1S99,  the  following  itemized  statement 
duly  verified,  of  the  fees,  costs,  and  expenses 
of  the  trial,— all  of  which  accrued  subse- 
quently to  the  order  changing  the  venue  as 
aforesaid,— was  presented  to  the  county  board 
of  commissioners  of  Richland  county  for  ap- 
proval: "12  Jurors,  3  days,  $54.00;  5  consta- 
bles, 3  days,  122.50;  2  constables,  2  nights, 
16.00;  1  porter,  3  days,  $4.50;  1  porter,  2 
nights,  $3.00;  1  ticket  boy,  1  day.  $1.50.— 
$01.50;  72  meals  for  Jury  and  constables,  at 
25c.  each,  $18.00;  total,  $100.70,"— which  ac- 
count was  duly  certified  by  Joel  Hough,  Esq., 
as  clerk  of  court  for  Kershaw  county.  And 
the  following  language  is  used  in  the  case 
for  appeal:  "The  county  board  of  commis- 
sioners for  Richland  cpunty  disallowed  the 
whole  of  said  claim  on  the  ground  that  the 
same  did  not  constitute  a  legal  claim  against 
said  Richland  county,  but  made  no  objection 
to  the  proof  of  said  claim.*'  Thereupon  Ker- 
shaw county  appealed  from  said  disallow- 
ance by  the  said  county  board  of  commis- 
sioners for  Richland  county  to  the  circuit 
court  for  Richland  county,  which  appeal 
came  on  to  be  heard  before  his  honor.  Judge 
Townsend,  who  reversed  the  order  of  disal- 
lowance by  the  county  board  of  commission- 
ers for  Richland  county;  whereupon  the  said 
lx>ard  appealed  to  this  court  from  Judge 
Townsend's  Judgment  on  the  following 
grounds:  ''(1)  Because  his  honor  erred  in 
finding,  as  matter  of  fact  that  the  correct* 
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nes8  of  the  items  making  up  the  claim  of 
Kershaw  coonty  herein  was  conceded  upon 
the  hearing  of  this  cause.  (2)  Because  his 
honor  erred  in  finding,  as  matter  of  law,  that 
the  claim  of  Kershaw  county  herein  consti- 
tutes a  legal  and  valid  claim  against  Rich- 
land county,  and  that  the  county  board  of 
commissioners  for  Richland  county  erred  in 
declining  to  allow  and  pay  the  same;  where- 
as, It  appearing  that  all  of  the  items  of  said 
claim  accrued  after  the  order  changing  the 
venue  from  Richland  county  to  Kershaw 
county,  and  during  the  trial  of  the  cause  so 
transferred,  in  said  Kershaw  county,  his 
honor  should  have  held  that  the  same  do  not 
constitute  a  legal  and  valid  claim  against 
said  Richland  county,  and,  so  holding,  should 
have  dismissed  the  appeal.  (3)  Because  his 
honor  erred  in  ordering  and  decreeing  that 
the  county  board  of  commissioners  for  itich- 
land  county  do  audit  the  whole  of  said  claim 
and  order  the  same  to  be  paid  as  a  valid  and 
legal  claim  against  Richland  county;  where- 
as. It  appearing  that  Kershaw  county  had 
not  paid  the  items  representing  fees  of  wit- 
nesses, aggregating  1688.40,  and  clerk's  costs, 
aggregating  $8.65,  and  had  made  no  claim 
therefor,  and  that  no  appeal  had  been  taken 
from  the  action  of  the  county  board  of  com- 
missioners for  Richland  county  in  declining 
to  allow  and  pay  said  items,  the  same  were 
not  involved  at  the  hearing,  and  his  honor 
was  without  Jurisdiction  to  render  Judgment 
with  reference  thereto." 

It  was  argued  by  counsel  that  the  decree 
of  the  circuit  Judge  should  be  altered  by 
striking  out  the  figures  "$796.55"  therefrom, 
and  by  inserting  the  figures  "$100.70"  in  lieu 
thereof. 

We  will  now  consider  the  first  ground  of 
appeal.  It  is  true,  as  stated  by  the  appel- 
lant, that  the  correctness  of  the  items  mak- 
ing up  the  claim  of  $109.70  was  not  presented 
as  an  issue  to  be  passed  upon  by  the  circuit 
Judge;  hence  this  ground  of  appeal  Is  sus- 
tained. 

The  question  raised  by  the  second  ground 
of  appeal  is  for  the  first  time  presented  to 
this  court  for  determination.  In  the  case  of 
Colleton  Ckx  v.  Hampton  Ck>.,  52  S.  C.  589,  RO 
S.  B.  484,  no  such  question  was  presented, 
considered,  or  determined,— indeed,  it  was  re- 
served; hence  it  is  no  authority  in  this  con- 
tention. This  is  a  case  of  costs,  fees,  and 
expenses  arising  from  the  trial  of  a  cause  in 
the  circuit  court  It  is  admitted  that  the 
common  law  allowed  no  such  claims  to  be 
made.  It  is  purely  a  question,  therefore,  un- 
der the  statutes  of  this  state.  8  Enc.  PI.  & 
Prac.  966;  Whittle  v.  Saluda  Co.,  56  S.  a 
506,  35  S.  E.  203;  Green  y.  And^son  Co.,  56 
a  C.  411,  34  S.  E.  691;  High  tower  v.  Bam- 
berg Co.,  54  S.  C.  538,  32  S.  E.  576.  Costs  are 
regarded  in  this  state  in  the  nature  of  penal- 
ties. State  V.  Orangeburg  Co.  Treasurer,  10 
S.  0.  43;  Lancaster  v.  Barnwell  Co.,  40  S.  C. 
445.  19  S.  E.  74;  Thompson  v.  Parr,  1  Rich, 
(jaw,  4,    Ib  there  any  statute  in  this  state  di- 


recting, in  so  many  words,  that  the  county 
from  which  a  case  is  removed  for  trial  to  a 
different  county  shall  pay  to  such  latt^ 
county  the  costs  or  fees  or  expenses  which 
accrue  from  the  trial  of  such  removed  case? 
We  have  been  unable  to  find  any  such  stat- 
ute, and  the  industry  of  counsel  on  each  side 
to  this  controversy  has  not  brought  such  a 
statute  to  our  attention.  Two  reasons  are 
suggested  by  the  respondents  why  Richland 
county  should  pay  these  costs,  fees,  and  ex- 
penses to  Kershaw  county:  First;  because, 
strictly  speaking,  it  is  no  longer  a  questicm 
of  costs,  fees,  and  expenses,  for  as  such  they 
were  presented  to,  and  paid  by,  the  county 
of  Kershaw,  but  it  is  a  question  of  lia- 
bility for  a  burden  borne  by  Kershaw  coun- 
ty for,  and  instead  of,  Richland  county.  Ref- 
erence is  made  in  respondent's  argument  to 
the  power  confided  in  the  county  board  of 
commissioners,  both  by  the  constitution  of 
1895  and  the  statutes  of  the  state  providing 
for  a  county  government,  to  pay  claims 
against  the  respective  counties  of  the  state. 
As  wide  as  the  latitude  accorded  under  these 
Instruments  to  the  exercise  of  power  in  the 
county  governments  in  the  payment  of 
claims  may  be,  still  the  statute  law  has  so 
wisely  limited  such  county  govemm^its  In 
the  exercise  of  such  power  that  only  legal 
claims  can  be  paid  by  them.  Ttete  can  be 
no  claim  based  upon  any  supposed  equity. 
Equity  follows  the  law.  There  has  never 
been  cited  a  claim  as  to  costs,  fees,  and  ex- 
penses which  has  been  paid  as  resulting  from 
equity.  7  Am.  &  Eng.  Enc  Law  (2d  Ed.)  p. 
955,  is  as  follows:  "Costs  are  not  given  In 
criminal  cases  by  the  common  law,  and  coun- 
ty commissioners  have  no  authority  to  p^iy 
them  except  in  specific  circumstances  pre- 
scribed by  statute."  And  on  page  966  the 
same  work  contains  these  words:  "Statutes 
exist  in  many  states  providing  that  the  costs 
accruing  from  a  change  of  venue  in  a  crimi- 
nal case  shall  be  paid  by  the  county  in  which 
the  indictment  was  f  oond.  And  it  Beerm  to 
he  settled  that  the  county  in  which  a  crime 
was  committed  can  be  held  liable  to  the  coun- 
ty to  which  the  cause  was  removed  for  trial 
only  by  virtue  of  some  statute/*  (Italics 
ours.)    The  circuit  Judge  was  in  error. 

The  third  ground  of  appeal  was  passed  up- 
on in  our  preliminary  remarks^  The  circuit 
Judge  was  in  error  here  also,  but  it  has  bei^n 
corrected  by  consent 

Lastly,  we  observe  that  we  have  not  paid 
any  attention  to  the  items  comprising  the 
costs,  fees,  and  expenses  herein  involved,  be^ 
cause  we  have  already  determined  that  no 
costs,  fees,  or  expenses  could  be  recovered 
by  the  plaintiff  in  this  cause  from  Richland 
county.  It  is  the  Judgment  of  this  court  that 
the  Judgment  of  the  circuit  court  be  revers- 
ed, and  that  the  action  be  recommitted  to 
the  circuit  court,  with  instructions  to  formu- 
late a  Judgment  dismissing  the  plalntifTa 
appeal  from  the  Judgment  of  the  county 
board  of  commissioners  for  Richland  county. 
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DUNCAN  et  al.  y.  CITr  OP  CHARLESTON 

et  al. 

PEIPER  ▼.  SAMS. 

Oapreme  Court  of  South  Carolina.   June  20, 

1901.) 

MUNICIPAL  CORPORATIONS  —  BONDBD  DBBT  — 
UNLAWFUL  INCRfiASB  ~  SUBMISSION  TO 
BSLECTORS  —  CONSTITUTIONAL  LiAW  —  CON- 
TRACTS. 

1.  Const  art  8,  $  7,  forbids  anjr  town  to  in- 
cur any  bonded  indebtedness  exceeding  8  per 
cent  bf  the  value  of  the  taxable  property  there- 
in, and  provides  that  no  such  debt  shall  be 
created  without  submission  to  the  voters.  Ar- 
ticle 10,  §  5,  forbids  the  increase  of  the  bond- 
ed indebtedness  of  the  city  if  at  the  time  of 
such  proposed  increase  the  aggregate  bonded 
debt  amounts  to  8  per  cent  of  the  value  of  all 
taxable  property  therein.  A  city  having  a 
bonded  indebtedness  of  more  than  8  per  cent 
of  its  taxable  property  contracted  under  seal 
to  pay  a  certain  sum  ^ach  year  out  of  its  cur- 
rent receipts  for  a  number  of  years  for  the 
purpose  of  supplying  the  city  with  light  and 
water.  Held^  that  such  contract  was  void,  as 
in  violation  of  such  constitutional  provisions. 

2.  23  St  at  Large,  pp.  51,  52,  authonzing 
cities  to  purchase  or  contract  for  waterworks, 
and  to  issue  certificates  of  indebtedness,  -to  be 
paid  out  of  current  taxes  for  future  years,  is 
unconstitutional,  as  violating  Const  art.  8,  $  7, 
prohibiting  an  increase  of  bonded  indebtedness 
where  the  question  of  such  indebtedness  has  not 
been  submitted  to  the  electors. 

3.  Where  some  of  the  members  of  a  city  coun- 
cil are  stockholders  of  a  corporation,  the  coun- 
cil cannot  contract  with  such  corporation  for 
Its  benefit 

Suits  by  John  Duncan  and  Catherine  Mans- 
field ajid  by  John  F.  Peiper  against  the  city 
council  of  Charleston  and  the  Charleston 
Light  &  Water  Company  for  an  Injunction. 
Decree  granted. 

A.  M.  Lee,  for  petitioners  Duncan  and 
Mansfield.  R.  W.  Shand  and  John  P.  Thom- 
as, Jr.,  for  petitioner  Peiper.  Geo.  S.  Legare, 
for  respondent  city  council  of  Charleston. 
W.  Gw  Miller,  for  respondent  Charleston  Light 
&  Water  Co. 

POPE,  J.  These  actions,  in  the  original 
jurisdiction  of  this  court,  have  for  their  com* 
mon  object  the  perpetual  injunction  by  this 
court  of  the  city  council  of  Charleston  from 
entering  into  the  contract  with  the  Charles- 
ton Light  &  Water  Company  in  regard  to  the 
latter  furnishing  to  the  former  a  water  sup- 
ply ftom  the  stream  known  as  "Goose 
Greek,"  at  a  distance  of  about  16  miles  from 
the  city  of  Charleston,  and  at  a  point  situate 
in  Berkeley  county.  By  the  order  passed  by 
this  court  on  the  8d  day  of  June,  1901,  the 
two  actions  were  blended  and  ordered  to  be 
heard  together.  The  plaintiffs  in  each  action 
are  citizens  and  taxpayers  of  the  city  of 
Charleston,  and  have  a  status  in  this  court, 
under  the  present  constitution  of  the  state 
and  the  laws  passed  by  the  general  assembly 
of  this  state,  to  enforce  such  constitutional 
right,  always  provided  they  can  show  them- 
selves entitled  to  the  extraordinary  writ  of 
a  perpetual  injunction  to  restrain  the  Inva- 
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sion  of  their  rights  by  the  defendants,  re- 
spondents. The  defendants  are  corporations 
under  the  laws  of  this  state,  and  may  sue  and 
be  sued  in  all  of  our  courts  under  their  re- 
spective corporate  names. 

It  is  alleged  in  the  pleadings  that  the  city 
council  of  Charleston  is  about  to  execute  a 
contract  under  its  corporate  seal  to  and  with 
the  Charleston  Light  &  Water  Company, 
whereby  It  binds  the  city  of  Charleston  for 
the  period  of  50  years  to  allow  the  said  light 
and  water  company  to  lay  its  pipes  and 
mains  In  and  under  Its  streets,  alleys,  and 
ways,  so  that  it  may  furnish  water  for  pub- 
lic and  private  use  and  purposes  for  the  said 
period  of  60  years  next  ensuing,  upon  the  ex- 
ecution of  said  contract  by  the  said  two  par- 
ties defendant,  and  that  as  a  compensation 
therefor  the  city  council  of  Charleston  will 
pay  to  said  Charleston  Light  &  Water 'Com- 
pany $42,000  for  each  and  every  year  em- 
braced in  the  said  period  of  50  years,  and  will 
further  allow  said  Charleston  Light  &  Water 
Company  to  collect  from  its  citizens  the  sums 
of  money  laid  down  in  a  schedule  of  prices 
for  the  use  of  water  by  its  citizens;  and  all 
these  concessions  are  bottomed  upon  the  ex- 
penditure by  the  said  Charleston  Light  & 
Water  Company  of  large  sums  of  money 
from  its  own  treasur;y,  to  wit,  $100,000,  and 
of  about  $1,500,000  to  be  realized  from  the 
sale  of  its  coupon  bonds,  at  05  per  cent  of  the 
par  value  of  said  bonds;  said  bonds  to  ma- 
ture in  50  years,  to  bear  Interest  at  5  per 
cent  per  annum,  and  to  be  secured  in  their 
payment  by  a  mortgage  of  all  the  property, 
immediate  or  prospective,  of  said  Charleston 
Light  &  Water  Company.  An  option  is  pro- 
vided tn  said  contract  for  the  purchase  by 
the  city  of  Charleston  of  all  the  property  of 
said  Charleston  Light  &  Water  Company, 
whenever  said  city  shall  be  clothed  by  law 
with  the  power  to  make  such  purchase  on 
terms  which  are  embodied  in  said  contract. 
It  is  alleged  that  for  a  favorable  consider- 
ation the  American  Pipe  Manufacturing 
Company  has  been  induced  to  lend  a  help- 
ing hand  to  this  enterprise,  and  carefully  pre- 
pared speciflcationsi  for  the  system  of  water- 
works as  contemplated  in  the  contract  by 
the  Charleston  Light  &  Water  Company  with 
the  city  of  Charleston  are  attached  to  the  said 
contract  It  is  also  sought  by  the  petition- 
ers or  plaintiffs  to  enjoin  the  issue  of  any 
bonds  by  the  said  Charleston  Light  &  Water 
Company  in  furtherance  of  the  alleged  con- 
tract between  it  and  the  city  council  of 
Charleston.  We  need  not  pause  to  enlarge 
upon  the  right  of  these  petitioners  to  invoke 
the  aid  of  this  court  in  its  original  jurisdic^ 
tion  to  iNrevent  the  alleged  invasion  of  their 
rights  as  taxpayers  of  the  city  of  Charleston 
by  the  alleged  contract  between  the  respond- 
ents. To  better  understand  this  contention, 
we  deem  it  proper  to  insert  the  alleged  con 
tract.    It  is  as  follows: 

"This  agreement,  made  and  entered  into 
this day  of ^  A  D.  1901,  by  and 
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between  the  Charleston  Light  and  Water 
Company,  a  corporation  duly  authorized  by 
and  under  the  laws  of  the  state  of  South 
Carolina,  party  of  the  first  part,  and  the  city 
council  of  Charleston,  of  the  said  state,  party 
of  the  second  part,  witnesseth: 

"I.  First  In  consideration  of  the  promis- 
es and  covenants  of  the  party  of  the  second 
part,  hereinafter  set  forth,  the  party  of  the 
first  part  hereby  covenants  and  agrees:  (1) 
That  it  will  build  and  equip,  or  cause  to  be 
built  and  equipped,  in  a  thorough  and  work- 
manlike manner,  and  in  accordance  with  the 
plans  and  specifications  prepared  by  the 
American  Fii)e  Manufacturing  Company  of 
Philadelphia^  Penn..  and  identified  by  the 
signature  of  the  parties  hereto,  a  copy  of 
which  specification  is  hereto  annexed,  a  sys- 
tem of  waterworks,  complete,  of  the  capacity 
hereinafter  guarantied;  the  said  system  con- 
templating the  purchase  of  the  plant  of  the 
present  waterworks  company,  and  the  use  of 
the  same  so  far  as  it  may  be  available;  the 
taking  of  water  from  a  point  on  Goose  creek. 
In  the  county  of  Berkeley,  in  the  state  afore- 
said; the  filtration  of  said  water,  and  the 
conveyance  to  and  the  distribution  through- 
out the  city  of  Charleston,  by  means  of  suit- 
able pipes  and  mains,  of  the  said  water  when 
so  filtered;  It  being  understood  and  agreed* 
however,  that  the  party  of  the  first  part  shall 
have  the  right  to  substitute  a  24"  main  for 
the  30"  provided  for  in  said  specifications, 
and  that,  with  the  consent  of  the  board  of 
water  commissioners,  hereinafter  appointed, 
said  plans  and  specifications  may  be  other- 
wise modified  or  altered  by  the  party  of  the 
first  part:  provided,  the  said  modifications 
and  alterations  shall  not  be  such  as  to  im- 
pair the  efi^ciency  or  capacity  of  the  plant 
contemplated  in  said  plans  and  specifications. 
(2)  The  work  of  constructing  said  plant  shall 
begin  within  thirty  days  from  the  date  of 
these  presents,  and  said  plant  shall  be  fully 
and  finally  completed  and  ready  for  use  and 
operation  within  twelve  months  of  the  date 
hereof:  provided,  however,  that  if  the  party 
of  the  first  part  shaU  be  prevented  from  be- 
ginning or  prosecuting  and  completing  the 
said  work  within  the  time  herein  agreed 
upon  by  reason  of  the  act  of  God,  the  public 
enemy,  by  strikes,  by  injunction,  or  other 
legal  proceedings,  by  municipal,  state,  or 
national  interference,  or  by  failure  of  the 
party  oi  the  second  part  to  comply  with  its 
part  of  the  contract,  the  time  during  which 
the  said  party  may  be  so  delayed  or  prevent- 
ed from  beginning,  prosecuting,  or  complet- 
ing said  work  shall  be  added  to  the  said 
period  of  thirty  days  or  twelve  months,  as 
the  case  may  be,  hereinbefore  fixed  for  the 
beginning  and  the  completion  of  the  said 
plant  (3)  The  said  system  of  waterworks 
to  be  built  as  aforesaid  in  accordance  with 
said  plans  and  specifications,  and  of  such 
detailed  plans  and  specifications  as  shall 
from  time  to  time  be  furnished  by  the  party 
of  the  first  part  shall  be  constructed,  equip- 


I  ped,  and  completed  according  to  the  plans 
and  specifications,  and  tlie  board  of  water 
commissioners  of  the  city  of  Charleston, 
hereinafter  appointed,  shall  at  all  times  have 
the  right  of  inspecting,  for  the  purpose  of 
determining  whether  said  plant  has  been  so 
constructed,  and  of  ascertaining  the  progress 
of  the  said  work,  and  the  quantity  and  qual- 
ity of  the  work  completed,  from  time  to  Ume: 
provided,  that  the  said  board  of  water  com- 
missioners shall  not  in  any  way  impede  the 
construction  of  the  aforesaid  works;  and  it 
is  agreed  that  in  case  of  any  dispute  ^Crlslng 
relative  to  the  said  works,  the  same  shall  be 
settled  by  arbitration,  the  party  of  the  first 
part  appointing  one  arbitrator,  the  party  of 
the  second  part  one  arbitrator,  and  the  two 
arbitrators  thus  appointed  appointing  a  third; 
the  decision  of  the  majority  of  said  arbitra- 
tors to  be  final  and  binding.  (4)  In  the  con- 
struction of  the  said  plant  the  party  of  the 
first  part  shall  exercise  the  greatest  care  and 
diligence  in  the  use  of  the  streets,  alleys,  and 
public  places  of  the  city  of  Charleston,  and 
shall  cause  no  unnecessary  stoppage  or  in- 
terruption of  the  public  travel  over  or  upon 
the  same,  nor  any  unnecessary  injury  to  or 
interference  with  any  pipes  or  sewers  which 
may  now  be  lawfully  located  beneath  the 
surface  thereof,  and  will  promptly  repair  any 
injury  which  may  be  occasioned  thereto.  It 
will  cause  all  excavations  and  obstructions 
to  be  properly  lighted  and  guarded  at  night 
and  when  necessary  it  shall  station  watch- 
men to  guard  the  same;  and  after  the  com- 
pletion of  the  work  it  shall  restore  all  roads, 
highways, «  streets,  alleys,  and  other  public 
places,  as  nearly  as  practicable,  to  their  for- 
mer condition,  without  unnecessary  delay. 
It  shall  further  take  every  precaution  to  pro- 
vide against  danger  to  life  and  limb  or  prop- 
erty happening  in  the  construction  of  the 
said  plant  And  the  said  party  of  the  first 
part  hereby  agrees  to  hold  the  party  of  the 
second  part  harmless  from  any  liability 
which  may  result  to  It  by  means  of  any  vio- 
lation of  this  section.  (5)  The  party  of  the 
first  part  for  itself  and  its  successors,  cove- 
nants, promises,  agrees,  and  guaranties  to 
and  with  the  party  of  the  second  part  its 
successors  and  assigns,  that  the  supply  of 
water  at  the  point  of  intake  on  Goose  creek 
shall  not  be  less  than  a  continuous  available 
supply  of  5,000,000  gallons  of  water  per 
twenty-four  hours  at  all  seasons,  and  that  if, 
at  any  time  during  the  next  two  years  after 
the  completion  of  the  works  the  said  supply 
of  water  shall  fall  below  the  amount  so  guar- 
antied, the  party  of  the  first  part  will  estab- 
lish such  auxiliary  system  as  shall  bring  the 
supply  of  water  up  to  the  said  guaranty  of 
a  continuous  available  supply  of  5,000,000  of 
gallons  per  twenty-four  hours.  And  It  fur- 
ther covenants,  promises,  and  agrees  and 
guaranties  that  the  system  of  works  to  be 
constructed  by  the  party  of  the  first  part 
shall  be  capable  of  delivering  and  shall  de 
liver  within  the  limits  of  the  city  of  Charles- 
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ton  not  less  than  5,000,000  gallons  of  water 
per  twenty-four  hours,  at  all  seasons,  and 
that  the  water,  after  filtration,  shall  be,  when 
delivered,  good,  potable  water,  and  suitable 
for  domestic,  laundry,  and  manufacturing 
purposes.  (6)  Upon  the  completion  of  the 
said  plant  the  party  of  the  first  part  shall 
notify  the  said  board  of  water  commission- 
ers, and  shall  submit  the  said  work  for  the 
inspection  and  approval  of  the  said  board, 
and,  with  a  view  of  determining  whether  the 
said  work  has  been  completed  in  accordance 
with  the  provisions  of  this  contract,  the  said 
work  shall  be  submitted  to  the  tests  herein- 
before agreed  upon ;  and  it  is  covenanted  and 
agreed  between  the  parties  that  in  c&fie  of 
any  dispute  with  reference  to  the  said  work, 
or  any  part  thereof,  that  such  dispute  shall 
be  submitted  to  and  decided  by  arbitration 
in  the  manner  hereinbefore  provided.  It  is 
agreed  that  the  tests  before  mentioned  shall 
be  as  follows,  viz.:  Elach  of  the  main  pump- 
ing engines  shall  have  a  capacity  of  5,000,000 
gallons  per  twenty-four  hours,  under  a  test 
working  pressure  of  100  pounds  per  square 
Inch.  The  duty  of  each  pumping  engine 
shall  be  not  less  than  75,000,000  foot  pounds 
per  1,000  pounds  of  dry  steam;  the  boiler 
pressure  to  be  not  less  than  125  pounds  per 
square  inch  while  the  said  duty  test  is  be- 
ing made.  The  slip  of  the  pumps  is  guaran- 
tied to  be  not  greater  than  three  per  cent 
For  the  purpose  of  duty  test,  the  party  of 
the  first  part  shall  have  the  right  to  waste 
the  water  near  the  pumping  station,  and  the 
said  duty  test  shall  be  made  independently 
of  said  other  tests.  The  pumps  shall  work 
smoothly,  and  be  free  from  pound,  undue 
noise,  or  heating  of  the  bearings.  The 
pumping  main  to  the  city  shall  be  subjected 
to  hydrostatic  test  of  100  pounds  per  square 
incli,  and,  should  any  defects  develop,  they 
shall  be  immediately  repaired.  To  test  the 
capacity  of  the  works  the  party  of  the  first 
part  agrees  to  operate  the  same  for  two 
months,  and  furnish  to  the  water  distribu- 
tion station  5,000,000  gallons  per  twenty-four 
hours,  while  the  pressure  at  King  and  John 
streets,  in  said  city,  is  maintained  at  sixty 
pounds  per  square  inch.  The  party  of  the 
second  part  shall  furnish  means  for  dispos- 
ing of  said  water,  and  the  measurement  of 
the  quantity  shall  be  made  by  the  displace- 
ment of  the  pumps.  If,  however,  the  party 
of  the  second  part  wishes  to  measure  the 
quantity  of  water  at  the  city,  it  shall  be  em- 
powered to  use  a  meter,  weir,  or  other  accu- 
rate means  of  measuring  said  water:  pro- 
vided, any  water  delivered  to  consumers  or 
industries,  or  for  any  other  purpose,  outside 
of  the  city  limits,  shall  be  added  to  the  quan- 
tity measured  within  said  city,  to  bring  the 
total  up  to  5,000,000  gallons  per  twenty-four 
hours.  If  necessary,  a  test  shall  be  made  to 
determine  the  amount  of  leakage  in  the 
mains  laid  between  the  said  pumping  station 
and  the  city  limits,  and  any  leakage  or  de- 
fects found  in  said  mains  or  any  other  pipes 


laid  by  the  party  of  the  first  part,  or  any  of 
the  mains  In  the  old  system,  shall  be  re- 
paired by  the  pai'ty  of  the  first  part  The 
water,  after  filtration,  shaD  show  a  removal 
of  at  least  eighty-five  per  cent  of  the  matter 
held  in  suspension,  eighty-five  per  cent  of 
the  color  by  the  platinum  cobalt  standard, 
and  eighty-five  per  cent  of  the  albuminoid 
ammonia  held  in  suspension.  The  number 
of  bacteria  per  cubic  centimeter  in  the  fil- 
tered water  after  forty-eight  hours  incuba- 
tion shall  not  exceed  200.  The  hardness  of 
the  water  by  the  soap  test  shall  not.be  great- 
er than  forty  parts  per  1,000,000,  and  the  fil- 
tered water  shall  be  free  from  objectionable 
odor  and  taste.  Chlorine  not  to  exceed  ten 
parts  per  1,000,000. 

"Second.  The  party  of  the  first  part  further 
covenants  and  agrees:  (1)  That  the  party  of 
the  first  part  shall  cause  to  be  kept  accurate 
accounts  of  all  work  done,  machinery  and 
material  furnished,  and  labor  employed, 
during  each  and  every  month  in  connection 
with  the  execution  of  this  contract  which 
accounts  shall  at  all  times  be  subject  to  the 
examination  of  the  party  of  the  second  part; 
and  the  party  of  the  first  part  further  agrees 
to  submit  monthly  to  the  board  of  water 
commissioners  aforesaid,  on  or  before  the 
tenth  day  of  each  month,  an  approximate  es- 
timate of  the  work  done,  machinery  and  mn- 
terials  furnished  and  delivered  on  the 
ground,  and  labor  employed  during  the  pre- 
ceding calendar  month;  and  the  said  board 
of  water  commissioners  shall  pass  upon  the 
said  approximate  estimates,  and,  when  ap- 
proved by  them,  they  shall  authorize  the 
party  of  the  first  part  to  order  the  mortgage 
trustee,  hereinafter  nominated,  to  issue  the 
bonds  of  the  party  of  the  first  part  in  pay- 
ment for  said  work.  And,  before  the  final 
payment  for  the  said  work  is  made,  the  party 
of  the  first  part  will  submit  to  the  said  board 
of  water  commissioners  accurate  accounts 
of  all  work  done,  machinery  and  materials 
furnished,  and  labor  employed  upon  the  said 
work,  and  said  final  payment  will  be  made 
after  said  board  of  water  commissioners 
shall  have  had  the  opportunity  of  examining 
?aid  accounts  and  approving  the  same:  pro- 
vided, that  such  examination  shall  be  made 
within  thirty  days  after  said  accounts  shall 
have  been  submitted  as  aforesaid,  and  with- 
in thirty  days  after  said  plant  shall  have 
been  completed  and  accepted.  (2)  That  for 
the  costs  and  expenses  of  constructing  said 
works,  including  therein  Interest  on*  money 
borrowed,  and  on  bonds  issued  up  to  the 
final  completion  of  said  works,  the  cost  of 
printing  and  engraving,  of  revenue  stamps, 
trustee's  fees,  fees  of  engineers  and  inspect- 
ors, legal  expenses,  and  all  other  costs, 
charges,  and  expenses  which  have  been 
borne  by  the  party  of  the  first  part  to  the 
date  of  this  contract  as  preliminary  to  the 
execution  thereof,  and  which  may  be  here- 
after borne  by  the  party  of  the  first  part  in 
performance  of  said  contract,  and  in  the  cou- 
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structlon  and  completion  of  the  said  works 
to  be  bnilt  thereunder,  the  said  party  of  the 
first  part  shall  employ  its  capital  of  $100,- 
000,  and  shall  issue  bonds  of  the  character 
hereinafter  described:  provided,  however, 
that  said  bonds  shall  not  be  sold  for  less 
than  ninety-five  per  cent  of  their  face  value, 
and  that  the  entire  amount  of  the  bonds  is- 
sued shall  not,  at  ninety-five  per  cent  of 
their  face  value,  exceed  the  actual  bona  fide 
cost  of  the  construction  and  expense  as  above 
defined,  after  1;he  application  to  such  con- 
struction of  the  said  capital  of  $100,000:  and 
provided,  further,  that  the  entire  issue  of 
bonds  at  their  face  value  shall  not  exceed  the 
sum  of  $1,325,000  in  the  event  of  the  use  of 
a  80^'  main  or  $1,225,000  if  a  24"  main  is 
substituted  for  the  said  30^'  main,  except  as 
hereinafter  provided.  (3)  That  the  bonds  to 
be  issued  as  aforesaid  shall  be  first  mortgage 
gold  bonds,  in  the  denomination  of  $1,000, 
payable  fifty  years  after  date,  and  bearing 
interest  at  the  rate  of  five  per  cent  per  an- 
num, payable  semiannually;  and  said  bonds, 
both  principal  and  interest,  shall  be  payable 
at  the  ofQce  of  the  trustee,  but  the  coupons 
may  be  payable  at  Charleston,  S.  C:  pro- 
vided, however,  that  any  or  all  of  the  said 
bonds  may  be  retired  at  any  time  upon  three 
months'  notice  to  that  effect,  printed  weekly 
in  a  daily  paper  published  in  each  of  the  cit- 
ies of  Philadelphia  and  Charleston,  upon  the 
pajrment  within  three  years  from  the  date  of 
said  bonds  of  102%  per  cent  of  the  par  value 
thereof,  with  accrued  interest,  and  after  the 
expiration  of  th^e  years,  and  within  five 
years  from  the  date  of  said  bonds,  of  105% 
per  cent  of  the  par  value  thereof,  with  ac- 
crued interest^  and  after  the  expiration  <St 
five  years,  of  110  per  cent  of  the  par  value 
thereof,  with  accrued  interest,  or  the  deposit 
of  the  said  amount  with  the  mortgage  trus- 
tee hereinafter  nominated,  or  its  successors; 
and  upon  such  deposit  the  said  bonds  thus 
proposed  to  be  purchased  shall  forthwith 
cease  to  bear  interest  and  each  of  the  bonds 
issued  as  aforesaid  shall  bear  the  foregoing 
provision  upon  its  face.  Each  and  every 
bond  so  issued  shall  bear  a  certificate,  signed 
by  the  board  of  water  commissioners  afore- 
saidv  that  said  bond  is  one  of  the  bonds  here- 
in provided  for,  and  shall  be  issued  only  in 
payment  of  a  portion  of  the  cost  of  the  said 
works,  and  the  expense  above  defined,  and 
said  certificate  shall  also  contain  a  summary 
of  the  provisions  of  this  contract.  The  bonds 
80  executed  by  the  party  of  the  first  part  and 
so  certified  by  the  board  of  water  commis- 
sioners, shall  be  placed  In  the  hands  of  the 
mortgage  trustee  hereinafter  provided  for, 
and  by  said  trustee  shall  be  issued  upon  the 
order  of  the  party  of  the  first  part  accom- 
panied by  the  authorization  of  the  said 
board  of  water  commissioners  to  the  party 
of  the  first  part  monthly  as  the  work  pro- 
gresses: provided,  however,  that  at  no  time 
shall  said  bonds,  at  ninety-five  per  cent,  of 
their  face  value,  be  Issued  In  excess  of  the 


cost  of  the  work  completed  and  the  material 
and  machinery  furnished  and  property  ac- 
quired at  such  times,  less  the  sum  of  $100.- 
000;  and  the  monthly  certificates  of  the  said 
board  of  water  commissioners  shall  be  the 
evidence  of  such  costs,  and  the  authority  to 
the  trustee  to  make  deliveries  of  such  bonds 
to  the  party  of  the  first  part  or  its  assigns. 
(4)  That  as  security  for  the  payment  of  said 
bonds  issued  by  the  party  of  the  first  part 
and  certified  by  the  said  board  of  water  com- 
missioners, as  hereinbefore  and  hereinafter 
provided,  and  for  no  other  bonds  or  obliga- 
tions of  any  kind,  the  said  party  of  the  first 
part  will  execute  to*  the  Girard  Trust  Com- 
pany of  Philadelphia,  Penn.,  a  mortgage 
deed  covering  all  of  its  franchises  and  prop- 
erty, both  present  and  to  be  acquired. 

'Third.  That  for  and  in  consideration  of 
the  rights,  powers,  and  privileges  hereinafter 
granted  to  the  said  party  of  the  first  part 
its  successors  and  assigns,  by  the  party  of 
the  second  part  the  said  party  of  the  first 
part  has  given  and  granted,  and  by  these 
presents  does  give  and  grant,  unto  the  party 
of  the  second  part  and  Its  successors,  the 
right  power,  and  privilege  of  purchasing,  all 
and  singular,  the  plant  and  property  of  the 
party  of  the  first  part,  Including  all  real  and 
personal  property,  choses  in  action,  and  all 
cash  on  hand,  at  any  time  before  or  after 
the  completion  of  the  said  plant  and  within 
the  period  of  fifty  years  from  the  date  hereof, 
for  a  sum  equal  to  the  proposed  capital  stock 
of  the  said  Charleston  Light  and  Water  Com- 
pany, viz.  $100,000,  and  interest  thereon  from 
the  dates  when  the.  capital  stock  shall  be 
paid  Into  the  treasury  of  the  said  company, 
at  the  rate  of  ten  per  cent  per  annum,  less 
any  dividends  which  may  be  paid  by  the 
said  company  to  its  stockholders  prior  to 
such  purchase,  and  upon  the  payment  of  said 
sum  to  execute  and  deliver  to  the  party  of 
the  second  part  such  deed  or  deeds  as  shaill 
be  necessary  to  convey  and  vest  in  said  party 
the  absolute  ownership  of,  all  and  singular, 
the  said  property,  real  and  personal,  choses 
in  action,  and  all  cash  on  hand,  subject  only 
to  the  lien  of  the  mortgage  to  be  executed 
by  the  party  of  the  first  part  as  herein  pro- 
vided: and  provided,  further,  that  if  the 
party  of  the  second  part  shall  elect  at  any 
time  to  purchase  the  said  plant,  and  shall 
submit  the  question  of  such  purchase  to  the 
electors  of  the  city  of  Charleston,  then  and 
in  that  case,  there  shall  likewise  be  at  the 
same  time  an  election  of  three  citizens,  to  be 
known  as  'commissioners  of  public  works,' 
who  shall  hold  office  under  all  the  terms  and 
provisions  of  an  act  entitled  'Ah  act  to  author- 
ize all  cities  and  towns  to  build,  equip  and 
operate  a  system  of  water  works  and  electric 
lights,  and  to  issue  bonds  to  meet  the  cost 
of  same,'  approved  March,  1896,  and  all  acta 
amendatory  thereof;  and,  so  soon  as  the 
board  of  public  works  shall  be  elected  and 
organized,  all  the  powers  and  duties  herein 
and  hereafter  devolved  upon  the  said  board 
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of  water  commissioners  shall  at  once  devolve 
upon  the  said  board  of  public  works,  and 
said  board  of  water  commissioners  shall  cease 
to  exist. 

''Fourth.  And  the  party  of  the  first  part, 
for  itself,  its  successors  and  assigns,  further 
covenants  and  agrees  to  and  with  the  party 
of  the  second  part  and  its  successors,  as  fol- 
lows: (1)  That  unless  and  until  the  party  of 
the  second  part  shall  purchase  the  said  prop- 
erty under  the  option  hereinbefore  given,  and 
receive  the  said  plant  from  the  party  of  the 
first  part,  its  successors  or  assigns,  then  and 
in  that  case  the  said  party  of  the  first  part, 
its  successors  and  assigns,  will,  for  and  dur- 
ing the  full  unexpired  period  of  fifty  years 
from  the  date  of  the  completion  and  opera- 
tion of  said  plant,'  maintain  in  good  order 
and  repair,  and  conduct  and  operate  the  said 
works  in  such  manner  as  to  be  able  fully 
to  keep  and  perform  the  covenants,  agree- 
ments, and  guaranties  of  the  said  party,  and 
to  fully  and  efllciently  supply  the  quantities 
of  water  herein  agreed  to  be  furnished  to  the 
city  of  Charleston,  and  to  the  party  of  the  sec- 
ond part,  of  the  character  herein  guarantied. 
(2)  That  during  the  period  aforesaid  the 
party  of  the  first  part  shaU  keep  set  and  con- 
nected to  the  system  of  mains  to  be  construct- 
ed as  aforesaid  not  less  than  550  fire  hy- 
drants, which  shall  be  located  as  directed  by 
the  party  of  the  second  part,  and  shall  keep 
the  said  hydrants  fully  supplied  with  water 
to  the  extent  provided  in  the  plans  and  speci- 
fications; and  the  party  of  the  second  part 
shall  have  the  right  to  use  the  water  from 
any  or  all  of  the  said  hydrants  for  building 
and  repairing  roadways,  for  the  extinguish- 
ment of  fires,  and  for  the  necessary  fire  prac- 
tice, but  for  no  other  purpose;  and  in  no 
case,  except  for  the  extinguishment  of  fires, 
shall  a  hydrant  be  opened  without  first  noti- 
tying  and  obtaining  the  permission  of  the 
officers  of  the  water  company;  nor  shall  more 
than  two  hydrants  be  opened  at  any  one 
time;  and  longer  than  ten  minutes  in  any 
one  week,  for  the  purpose  of  fl^re  practice. 
In  addition  to  the  water  supply  through  fire 
hydrants  as  aforesaid,  the  party  of  the  first 
part  will  furnish  to  the  party  of  the  second 
part  a  maximum  quantity  of  900,000  gallons 
of  water  per  day  for  sanitary  and  other  pur- 
poses; the  said  water  to  be  furnished  not 
through  fire  hydrants,  but  through  separate 
connections,  with  water  meters  attached 
thereto.  (3)  At  no  time  before  the  expiration 
of  the  said  period  of  fifty  years  from  the 
date  of  the  completion  and  operation  of  the 
said  plant  shall  the  party  of  the  first  part,  its 
successors  or  assigns,  charge  consumers  any 
rate  or  rates  exceeding  the  following,  which 
may  be  made  payable  quarterly  in  advance. 
But  they  may  at  any  time  insert  a  meter  into 
the  service  pipe  of  any  consumer  and  supply 
blm  at  meter  rates,  provided  the  meter  rates 
shall  not  exceed  the  rates  fixed  in  the  fol- 
lowing schedule;  and  any '  consumer  shall 
have  the  right  to  set  in  an  accurate  meter, 


and  pay  the  rent  indicated  by  such  meter, 
provided  the  amount  used  by  the  meter  shall 
exceed  twelve  dollars  per  annum.  The  max- 
imum rates  per  annum  above  referred  to 
shall  be  as  follows.    ♦    •    • 

"Fifth.  And  it  is  understood  and  agreed  be- 
tween the  parties  hereto  that  the  party  of 
the  first  part  will  purchase  the  property  of 
the  present  water  company,  if  the  same  can 
be  obtained  at  a  cost  not  exceeding  $350,000, 
and  that  such  purchase  is  to  be  construed  as 
a  part  of  the  cost  of  the  plant  to  be  construct- 
ed under  this  agreement. 

"II.  First  (1)  And  thd  party  of  the  second 
part,  for  and  in  consideration  of  the  prom- 
ises, covenants,  agreements,  and  guaranties 
of  the  party  of  the  first  part  herein  contained, 
hereby  gives,  grants,  and  ordains  to  the  party 
of  the  first  part,  its  successors  and  assigns, 
the  right  and  privilege  to  construct  a  system 
of  waterworks  within  the  limits  of  the  city 
of  Charleston,  as  they  now  exist  or  may  be 
hereafter  extended,  and  for  a  period  com- 
mencing at  the  date  of  the  completion  and 
operation  of  the  said  work,  and  ending  at  the 
expiration  of  fifty  years  from  the  date  of 
such  completion  and  operation,  the  right  and 
privilege  to  maintain  and  operate  said  works 
for  the  purpose  of  supplying  said  city  and 
its  inhabitants  with  water  for  private  and 
public  use  for  the  purposes  aforesaid;  and 
during  the  period  aforesaid,  and  for  the  con- 
sideration and  upon  the  conditions  above  re- 
ferred to,  it  hereby  gives,  grants,  and  ordains 
to  the  said  party  of  the  first  part,  its  suc- 
cessors and  assigns,  the  right  to  use  tbe 
streets,  alleys,  sidewalks,  and  public  grounds, 
and  the  rivers,  streams,  and  bridges,  within 
the  present  or  future  corporate  limits,  for 
placing,  replacing,  repairing,  maintaining,  and 
operating  mains,  pipes,  hydrants,  and  all  oth- 
er structures  and  devices  requisite  for  the 
service  of  water  from  time  to  time  during 
the  period  aforesaid,  and  in  the  manner  con- 
templated by  this  contract:  provided,  how- 
ever, that  upon  the  purcliase  by  the  party  of 
the  second  part  of  the  plant  and  property  of 
the  party  of  the  first  part  under  the  option 
given  to  said  party  of  the  second  part  as 
aforesaid,  and  upon  the  retirement  and  can- 
cellation of  the  bonds  of  the  party  of  the 
first  part  at  the  tline  of  such  purchase,  all 
the  said  rights,  powers,  and  privileges  herein 
granted  to  the  party  of  the  first  part  shall 
be  thereupon  finally  terminated  and  ended: 
and  provided,  further,  that  nothing  herein 
contained  shall  be  construed  to  prevent  the 
party  of  the  first  part  from  granting,  or 
any  person  or  corporation  from  exercising, 
the  right  to  maintain  and  operate  any  exist- 
ing water  plant,  and  to  supply  the  city  of 
Charleston  and  its  Inhabitants  with  water 
therefrom,  until  the  full  and  final  completion 
of  the  works  hereinbefore  agreed  upon,  and 
the  acceptance  thereof  by  the  board  of  wa- 
ter commissioners.  (2)  That  during  the  per< 
formance  of  the  covenants,  agreements,  and 
guaranties  by  the  party  of  the  first  part,  here- 
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In  set  forth,  upon  the  part  of  the  said  party 
to  be  kept  and  performed,  and  unless  and 
until  the  party  of  the  second  part  shall,  un- 
der the  option  hereinbefore  given  said  party, 
purchase  the  said  plant  from  the  party  of  the 
firat  part,  Its  successors  or  assigns,  and  retire 
and  cancel  the  bonds  of  the  party  of  the  first 
part,  the  said  party  of  the  second  part  will 
pay  to  the  party  of  the  first  part,  Its  succes- 
sors or  assigns,  for  and  during  the  period  of 
fifty  years  from  the  date  of  the  completion 
and  operation  of  the  said  plant,  an  annual 
rental  of  $42,000  for  the  use  of  the  hydrants, 
and  for  the  water  to  be  supplied  to  the  party 
of  the  second  part  by  the  party  of  the  first 
part  as  hereinbefore  provided,  which  said  an- 
nual rental  shall  be  paid  to  the  party  of  the 
first  part,  its  successors  or  assigns,  by  the 
party  of  the  second  part,  at  the  office  of  the 
trustee  of  the  mortgage  given  to  secure  the 
said  bonds.  In  quarterly  installments,  on  or 
before  the  first  day  of  January,  April,  July, 
and  October  of  each  year.  (3)  That  itter  the 
purchase  of  the  existing  waterworks,  and 
pending  the  completion  of  the  new  plant, 
the  said  existing  works  shall  be  operated  by 
the  party  of  the  first  part,  and  from  the  date 
of  the  said  purchase  and  operation,  and  until 
the  completion  and  operation  of  the  new 
plant,  the  party  of  the  second  part  shall  pay 
to  the  party  of  the  first  part  at  the  rate  of 
$20,000  per  annum  for  hydrant  rental,  and 
for  water  used  for  other  public  purposes. 
(4)  And  it  is  mutually  agreed  between  the 
parties  hereto  that  the  party  of  the  second 
part  shall  have  the  right  to  direct  the  ex- 
tension of  any  of  the  mains  or  the  setting 
of  additional  hydrants:  provided,  that  no 
extension  shall  be  ordered  unless  the  party 
of  the  second  part  shall  at  the  same  time 
order  to  be  erected  and  connected  for  Its  own 
use  one  or  more  additional  hydrants:  and 
provided,  further,  that  for  every  mile  of  ex- 
tension ordered  by  the  party  of  the  second 
part  said  party  shall  order  at  least  ten  addi- 
tional hydrants,  all  of  which  additional  hy- 
drants so  ordered  shall  be  used  only,  for  the 
purposes  and  upon  the  conditions  hereinbefore 
named.  Nothing  herein  contained  shall  be 
construed  as  preventing  the  voluntary  exten- 
sion of  its  system  by  the  party  of  the  first 
part  under  the  rights  herein  conferred  upon 
the  said  party,  in  which  case  the  party  of  the 
second  part  shall  be  under  no  obligation  to 
order  any  further  hydrants.  (5)  And  for  the 
purposes  of  this  contract,  and  of  providing 
the  necessary  capital  for  extension  and  im- 
provements, it  is  hereby  mutually  agreed  that 
the  mortgage  to  be  executed  upon  the  said 
plant  by  the  party  of  the  first  part  shall  se- 
cure the  payment  of  bonds  in  the  total  amount 
of  $1,500,000,  and  that  $175,000  of  the  said 
bonds,  together  with  so  many  of  the  issue 
of  $1,325,000  herein  provided  for,  as  shall 
remain  in  the  treasury  of  the  party  of  the 
first  part,  after  piuchasing  the  property  of 
the  present  water  company  and  constructing 
and  equipping  the  plant  hereinbefore  referred 


to,  shall  be  retained  by  the  trustee  of  the 
said  mortgage,  and  shall  thereafter  be  Issued 
only  upon  the  certificates  of  a  board  of  water 
commissioners,  to  be  appointed  In  like  man- 
ner as  the  board  hereinbefore  provided  for 
(In  the  event  such  extensions  are  made  and 
such  bonds  are  issued),  which  bonds  shall  be 
sold  at  not  less  than  95  per  cent  of  their 
face  value,  to  pay  the  necessary  cost  of  such 
extensions,  additions  and  improvements  In 
said  plant  which  may  be  required  from  time 
to  time  after  the  completion  thereof;  and, 
in  the  event  of  the  Issue  of  any  bonds  In 
excess  of  the  sum  of  $1,325,000,  the  supply 
of  water  to  be  used  by  the  city  for  public 
purposes  may  be  Increased  In  the  same  pro- 
portion which  such  additional  bonds  shall 
bear  to  an  issue  of  $1,325,000;  and  the  party 
of  the  second  part  hereby  agrees,  in  the  event 
that  they  shall  order  any  extension  of  the 
mains,  to  pay,  as  an  additional  annual  rental 
or  compensation  for  the  hydrants  and  for  the 
water  to  be  used  therefrom,  and  for  the  privi- 
lege of  taking  such  additional  proportionate 
supply  of  water,  to  be  used  in  the  city's 
metered  connections,  for  other  public  pur- 
poses, a  sum  which  shall  bear  the  same  pro- 
portion to  the  annual  rental  and  compensa- 
tion of  $42,000  for  water  supplied  aa  here- 
inbefore provided  for  as  the  amount  which 
the  additional  bonds  so  issued  bears  to  the 
issue  of  $1,500,000  of  said  bonds,  which  ad- 
ditional rental  or  compensation  shall  be  pay- 
able at  the  same  time  and  place  and  in  the 
same  manner  as  the  principal  rental  or  com- 
pensation hereinbefore  referred  to,  and  shall 
be  subject  to  all  provisions  of  this  contract 
in  respect  to  such  principal  rental  or  compen- 
sation. (6)  The  bonded  Indebtedness  of  the 
party  of  the  first  part  shall  In  no  wise  be  re- 
garded as  an  indebtedness  of  the  party  of  the 
second  part,  and  nothing  herein  contained 
shall  be  construed  as  creating  or  imposing 
upon  the  party  of  the  second  part  any  liabili- 
ty or  obligation  for  the  payment  of  money, 
other  than  for  the  payment  of  the  sums  pro^ 
vided  to  be  paid  as  rental  or  compensation 
to  the  party  of  the  first  part  for  the  public 
supply  of  water  hereinbefore  referred  to* 
(7)  It  Is  mutually  understood  and  agreed 
that  In  the  construction  of  the  said  plant  the 
party  of  the  first  part  may  let  the  same,  or 
any  part  thereof,  to  contractors  or  subcon- 
tractors, and  the  amount  paid  to  such  con- 
tractors or  subcontractors  shall,  to  that  ex- 
tent, be  taken  as  the  cost  of  said  work,  or 
such  portion  thereof  as  may  be  so  sublet. 
(S)  And  the  party  of  the  second  part  hereby 
resolves  and  ordains  that  the  mayor  shall 
appoint  a  committee,  to  consist  of  three 
members,  to  be  confirmed  by  council,  and  to 
be  known  as  the  'Board  of  Water  Commis- 
sioners,* who  shall  act  as  the  representatives 
of  the  city  council,  and  whose  duty  It  shall 
be  to  supervise  the  construction  of  the  said 
plant,  and  examine  Into  and  keep  accounts 
of  the  cost  of  construction  of  the  same,  issue 
permits  for  the  Issue  of  bonds  for  payments 
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approved  by  them  for  the  cost  of  construc- 
tion accrued  from  time  to  time,  and  certify 
and  keep  a  record  of  the  bonds  Issued  by  the 
party  of  the  first  part.  In  accordance  with 
the  terms  and  conditions  of  this  contract, 
and  to  perform  the  duties  and  exercise  the 
powers  hereinbefiMre  provided  to  l>e  perform- 
ed and  exercised  by  the  board  of  water  com- 
missicmers.  And  they  shall  also  have  sugh 
further  powers  and  be  subject  to  such  fur- 
ther duties  as  may  be  hereafter  lawfully 
vested  in  or  imposed  upon  them  by  the  city 
council  of  Charleston,  and  not  inconsistent 
with  the  terms  of  this  contract  The  said 
commissioners  shall  elect  the  chairman  and 
secretary,  and  may  make  such  rules  for  their 
government  as  they  may  deem  proper:  pro- 
vided, however,  that  such  rules  shall  at  all 
times  be  subject  to  revision  and  amendment 
by  the  city  council  of  Charleston.  The  said 
board  shall  hold  office  until  the  completion 
and  acceptance  of  the  said  plant;  and  if  the 
bonds  of  the  party  of  the  first  part  remain- 
ing in  the  treasury,  or  any  part  thereof,  be 
thereafter  issued  for  any  of  the  purposes 
hereinbefore  named,  then  and  in  that  case  a 
new  board  of  water  commissioners  shall  be 
appointed  and  confirmed  as  hereinbefore  pro- 
vided, and  the  duties  of  such  commissioners 
shall  be  the  same  with  reference  to  such  ex- 
tension and  improvements  as  those  defined 
by  the  present  board,  with  reference  to  the 
plant  to  be  constructed  as  aforesaid. 

"In  witness  whereof,  the  said  Charleston 
Light  and  Water  Company  has  caused  these 
presents  to  be  signed  by  its  president,  coun- 
tersigned by  its  secretary,  and  its  corporate 
seal  to  be  affixed  by  such  secretary;  and  the 
said  city  council  of  Charleston  has  caused 
these  presents  to  be  signed  by  the  mayor  of 
Charleston,  countersigned  by  the  clerk  of 
council,  and  its  corporate  seal  to  be  affixed 
by  said  clerk,  on  the  day  and  in  the  year 
above  written.    ♦    ♦    ♦" 

The  questions  presented  in  common  In  the 
actions  hereinbefore  set  out  are:  First  That 
the  contract  under  investigation  is  illegal, 
null,  and  void,  because  in  violation  of  section 
5  of  article  10  of  our  state  constitution,  in  that 
the  city  of  Charleston  Is  plainly  forbidden  in 
said  section  to  increase  its  bonded  Indebted- 
ness *if  at  the  time  of  any  proposed  increase 
thereof  the  aggregate  amount  of  its  already 
existing  bonded  d^t  amounts  to  eight  per 
cent  of  the  value  of  all  taxable  property 
therein  as  ascertained  by  valuation  for  state 
taxation."  The  value  of  all  taxable  property 
in  the  city  of  Charleston,  as  ascertained  by 
the  valuation  tor  state  taxation,  is  about  $18,- 
000,000,  while  the  amount  of  its  already  exist- 
ing bonded  debt  is  $3,827,700,  which  Is  far  in 
excess  of  the  8^r  cent  allowed  by  the  consti- 
tution. Second.  That  the  proposed  contract 
is  also  violative  of  the  seventh  section  of  arti- 
cle 8  of  our  state  constitution,  which  provides 
that  ''no  dty  or  town  in  this  state  shall  here- 
after incur  any  bonded  debt  which,  including 
existing  bonded  indebtedness,   shall   exceed 


]  eight  per  centum  of  the  assessed  value  of  the 
taxable  property  therein,  and  no  such  debt 
shall  be  created  without  submitting  the  ques- 
tion as  to  the  creation  thereof  to  the  quali- 
fied electors  of  such  city  or  town  as  provided 
in  this  constitution  for  such  special  elections; 
and  unless  a  majority  of  such  electors  voting 
on  the  question  shall  be  in  favor  of  creating 
such  further  bonded  debt,  none  shall  be  creat- 
ed: provided,  that  this  section  shall  not  be 
construed  to  prevent  the  issuing  of  certificates 
of  Indebtedness  in  anticipation  of  the  collec- 
tion of  taxes  for  amounts  actually  contained 
or  to  be  contained  In  the  taxes  for  the  year 
when  such  certificates  are  issued  and  payable 
out  of  such  taxes:  and  provided,  further,  that 
such  cities  and  towns  shall  on  the  issuing  of 
said  bonds  create  a  sinking  fund  for  the  re- 
demption th^eof  at  maturity.  ♦  ♦  ♦" 
Thhrd.  That  the  act  of  1890  is  unconstitution- 
al, by  which  act  any  city  in  this  state  having 
over  45,000  inhabitants  is  authorized  to  enter 
into  contract  for  debts  and  to  incur  liabilities 
by  "note,  bond,  draft  or  obligation,  executed, 
indorsed  or  guaranteed  by  the  city  or  town 
council  of  such  city  or  town,  and  approved  or 
confirmed  by  a  two-thirds  vote  of  the  whole 
of  said  city  or  town  council  at  a  regular  meet- 
ing thereof,  for  the  purpose  of  the  establish- 
ment of  a  sewerage  system,  or  for  the  pur- 
pose of  securing  a  system,  or  for  the  purpose 
of  securing  a  supply  of  water  or  light  for  its 
public  use,  by  contract  or  for  the  purpose  of 
a  lease,  purchase  or  construction  or  opeiution 
by  the  said  city  or  town  council  of  any  plant 
or  plants  for  water  or  lighting  purposes,  one 
or  both;  and  for  any  of  such  purposes  the 
city  or  town  council  of  cities  or  towns  of  over 
45,000  Inhabitants  are  hereby  expressly  au- 
thorized and  empowered  to  create  debts  and 
incur  liabilities  beyond  the  municipal  income 
of  the  current  year,  upon  the  same  being  ap- 
proved^ and  confirmed  by  a  two-thirds  vote  of 
the  whole  of  the  said  city  or  town  council  at 
a  regular  meeting  thereof:  provided,  that  no 
purchase  or  construction  of  said  plant  or 
plants  for  water  or  lighting  purposes  shall  be 
made  by  the  said  city  or  town  council  except 
upon  a  majority  vote  of  the  electors  In  such 
cities  or  towns  who  are  qualified  to  vote  on 
the  bonded  Indebtedness  of  the  said  cities  or 
towns."  Section  2:  "That  all  acts  or  parts 
of  acts  inconsistent  with  this  act  be,  and  the 
same  are  hereby,  repealed."  That  the  said 
act  of  1800  Is  unconstitutional,  and  therefcHre 
null  and  void,  because  it  authorizes  the  city 
of  Charleston,  being  a  city  of  over  45,000  in- 
habitants, to  increase  Its  bonded  indebtedness, 
when  not  only  the  bonded  debt  of  the  city  is 
already  more  than  8  per  cent  of  its  whole 
property  as  listed  for  taxation,  but  especially 
because  the  indebtedness  she  now  seeks  to 
create,  in  the  sum  of  fl2,000  each  year  for 
50  years  next  ensuing,  is  itself  a  bonded  in- 
debtedness, being  issued  under  the  seal  of 
said  city  council  of  Charleston;  and,  further- 
more, said  bonded  indebtedness,  being  for 
the  purchase  of  water  for  the  public  of  the 
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city  of  Gbarleston,  is  forbidden  by  section  6 
of  article  8  of  the  constitution  of  this  state, 
in  that  the  question  of  such  bonded  Indebted- 
ness has  not  been  submitted  to  the  electors  of 
said  city.  And,  agaln^  because  such  increase 
of  the  Indebtedness  of  .said  city  of  Charleston 
is  really  a  bonded  debt  of  said  city,  which  is 
forbidden  by  the  act  of  1881,  by  which  it  is 
especially  provided  that  there  shall  never  be 
an  Increase  of  the  bonded  debt  of  said  city  as 
it  existed  in  the  year  1881,  unless:  "First  A 
resolution  declaring  the  intention  of  the  said 
city  council  to  create  such  indebtedness  or 
incur  such  liability,  and  specifying  the  amount 
thereof,  shall  first  be  passed  at  a  regular 
meeting  of  the  said  city  council  by  a  vote  of 
two-thirds  of  the  whole  body.  Second.  That 
the  proposition,  after  being  adopted  in  such 
manner  by  the  said  city  council,  shall  be  sub- 
mitted to  the  qualified  voters  of  the  city  of 
Charleston,  at  an  election  to  be  held  under 
resolution  of  the  said  city  council,  after  nine- 
ty days'  notice  thereof;  and  should  two-thirds 
of  the  number  of  qualified  voters  voting  at 
the  preceding  municipal  election  vote  affirma- 
tively at  said  election,  the  proposition  shall 
then  be  submitted  lo  the  general  assembly  of 
the  state  of  South  Carolina  for  approval." 
See  pages  582,  583, 17  St  at  Large. 

The  action  of  John  Fred.  Peiper  also  urges, 
in  addition  to  the  foregoing  grounds,  that  the 
water  supply  provided  for  in  said  contract 
between  the  Charleston  Light  ft  Water  Com- 
pany and  the  city  council  of  Oharleston  "is  to 
be  taken  from  Goose  creeks  which  is  a  stream 
subject  to  the  ebb  and  flow  of  the  tide,  and 
at  times  the  waters  of  said  stream  are  salt 
to  its  source,  and  at  all  times  is  salt  at  the 
proposed  place  of  Intake;  that  this  defect 
cannot  be  remedied  by  filtration  or  by  any 
practical  process,  nor  can  the  salt  water  be 
excluded  from  the  supply  by  the  erection  of 
a  dam  across  Goose  creek  below  the  place  of 
intake,  as  proposed  in  the  specifications  of  the 
American  Pipe  Manufacturing  Company  at- 
tached to  said  contract  for  the  reason  that 
Goose  creek  is  a  tidal,  navigable  stream,  the 
bed  of  which  is  the  property  of  the  state  of 
South  Carolina,  upon  which  no  structure  can 
be  placed  without  the  consent  of  the  state, 
which  consent  has  not  been  given;  nor  can 
the  navigation  of  said  stream  be  obstructed 
or  interrupted  without  the  consent  of  the 
United  States  government,  which  consent  has 
not  been  obtained;  that  Goose  creek  is  the 
natural  channel  for  the  drainage  of  a  large 
swamp  area,  covered  with  stagnant  water, 
which  is  polluted  with  decaying  vegetation, 
and  the  water  of  said  stream  At  the  place  of 
Intake  la  entirely  unfit  for  the  purposes  of  a 
water  supply.  And,  upon  information  and 
belief,  the  petitioner  alleges  that  neither  the 
proposed  method  of  filtration,  nor  any  other 
feasible  or  practical  method  of  purification, 
can  make  the  said  water  potable,  or  other- 
wise than  detrimental  and  injurious  to  the 
health  of  the  inhabitants  of  the  city  of 
Charleston,  and  that  said  contract  has  been 


accepted  by  the  city  council  without  sufficient 
analysis  of  the  water  having  been  made  on 
their  behalf,  or  without  other  adequate  assur- 
ances that  a  supply  of  pure  and  suitable  wa< 
ter  can  be  secured  from  the  proposed  source." 
Also  that  three  or  more  members  of  the  dty 
council  of  the  city  of  Charleston  are  directly 
or  indirectly  interested  pecuniarily  in  the  said 
Charleston  Light  &  Waiter  Company.  And 
also  that  the  price  fixed  for  water  for  the  city 
is  exorbitantly  high,  and  that  expenses  for 
construction,  etc.,  are  too  large. 

The  city  council  of  Charleston  and  the 
Charleston  Light  &  Water  Company  in  their 
return  in  the  case  first  named  admit  the 
facts,  but  deny  the  legal  conclusions,  and  in 
their  return  to  the  second  action  they  both 
demur  to  the  additional  grounds  set  out  in  the 
case  brought  by  John  Fred.  Peiper.  It  now 
remains  for  this  court  to  pass  upon  the  ques- 
tions here  raised. 

1.  It  seems  to  us  that  the  paramount  issue 
here  involved  is  whether  the  $42,000  to  be 
paid  each  year  for  50  successive  years  from 
this  date  by  the  city  of  Charleston  to  the 
Charleston  Light  ft  Water  Company  under  the 
contract  between  them  is  a  bonded  indebted- 
ness. Is  it  a  bonded  Indebtedness?  It  cer- 
tainly is,  and  confessedly  so  by  all  the  parties 
to  these  actions,  an  agreement  to  pay  $2,100,- 

000  within  50  years,  in  annual  installments  of 
$42,000,  made  by  the  city  of  Charleston  under 
its  corporate  seal.  A  bond  is  nothing  more 
than  an  agreement  or  contract  under  seal  to 
pay  money,  "or  to  do  some  other  thing.*'    See 

1  Rap.  ft  L.  Law  Diet.  141;  Canty  v.  Duren. 
Harp.  434.    See,  also,  4  Am.  ft  Ehig.  Ene.  Law, 

•at  page  620,  where  it  Is  said:  "In  the  tech- 
nical sense,  a  bond  is  an  obligation  in  writ- 
ing, and  under  seal,  binding  the  obligor  to 
pay  a  sum.  of  money  to  the  obligee.  •  •  ♦ 
Tinder  this  definition  is  included  every  sealed 
obligation  for  the  payment  of  money,  wheth- 
er absolutely  or  upon  condition.**  See,  also, 
Boyd  V.  Boyd,  2  Nott  ft  McC.  120,  where  it  is 
said:  "A  bond  is  defined  to  be  a  deed  or 
obligatory  instrument  in  writing  whereby  one 
doth  bind  himself  to  another  to  pay  a  sum  of 
money  or  to  do  some  other  act."  Any  indebt- 
edness, the  payment  of  which  is  secured  by  a 
contract  under  seal,  is  a  bonded  indebtedness. 
This  being,  then,  a  bonded  indebtedness, 
which  confessedly  is  beyond  the  limit  set  out 
in  section  7  of  article  8,  and  also  in  section  5 
of  article  10,  of  our  state  constitution,  to  wit 
8  per  cent  of  the  assessed  value  of  the  .taxa- 
ble property  of  the  city  of  Charleston,  is  ut- 
terly null  and  void.  To  make  our  meaning 
perfectly  clear,  we  will  state  the  matter  in 
detail.  The  city  of  Charleston  has  property 
listed  for  taxation  which  is  about  $18,000,000. 
It  has  already  a  bonded  indebtedness  of  about 
$3,827,700,  which  is  confessedly  and  actually 
in  excess  of  8  per  cent  of  all  the  said  city*8 
taxable  property.  Section  7  of  article  8  of 
our  state  constitution  provides,  **No  city  oi* 
town  in  this  state  shall  hereafter  incur  any- 
bonded  debt  which,  including  existing  bonded 
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Indebtedness,  sball  exceed  eight  per  centnm  of  ] 
the  assessed  value  of  the  taxable  property 
therein,  *  *  •"  whUe  section  6  of  arti- 
cle 10  of  our  constitution  provides^  "^  .  ^  * 
The  bonded  debt  of  any  comity,  township, 
school  district,  municipal  corporation  or  polit- 
ical division  or  subdivision  of  this  state  shall 
never  exceed  eight  per  centnm  of  the  assessed 
valne  of  all  taxable  property  therein.  And  no 
comity,  township,  municipal  corporation  or 
other  political  division  of  this  state  shall  here- 
after be  authorised  to  increase 'its  bonded  in- 
debtedness, if  at  the  time  of  any  proposed  in- 
crease thereof  the  aggregate  amount  of  its 
already  existing  bonded  debt  amounts  to 
eight  per  centum  of  the  value  of  all  taxable 
property  therein,  as  ascertained  by  the  valua- 
tion for  state  taxation."  Hence,  as  the  con- 
tract of  the  city  of  Charleston  proposes  to  add 
to  Its  bonded  indebtedness  the  sum  of  $42,000 
each  year  for  iBfty  years  next  ensuing  the 
date  of  the  execution  of  said  contract,  while 
its  bonded  indebtedness  is  already  more  than 
8  per  cent  of  its  taxable  property,  it  is  clear- 
ly undertalcing  to  make  a  contract  in  viola- 
tion of  the  constitution  of  the  state  of  Soutl^ 
Carolina,  and  such  contract  is  null  and  void. 
2.  But  it  is  urged  by  the  respondents  that 
the  power  to  create  this  debt  and  incur  this 
liability  beyond  the  municipal  income  of  tha 
current  year  is  expressly  given  to  the  city 
of  Charleston  by  the  act  of  1890.  See  23  St 
at  Large,  pp.  61,  52.  The  respondents  over- 
look the  fact  that  even  if  this  contract  did 
not  actually  add  to  the  bonded  indebtedness 
of  the  city  of  Charleston,  the  provision  of 
section  7  of  article  8  of  otnr  state  constitu- 
tion would  present  an  insuperable  barrier 
to  the  attempt  by  the  general  assembly  of 
this  state  to  clothe  the  city  council  of  Charles- 
ton with  any  such  power  to  pledge  or  dis- 
pose of  the  municipal  income  for  an  indefi- 
nite term  of  years,  for  It  is  there  provided 
••m  0  0  that  this  sectlcm  shall  not  be  con- 
strued to  prevent  the  issuing  of  certificates 
of  indebtedness  In  anticipation  of  the  collec- 
tion of  taxes  for  amounts  actually  contained, 
or  to  be  contained,  in  the  taxes  for  the  year 
when  such  certificates  are  issued  and  paya- 
ble out  of  such  taxes.*'  This  provision  was 
evidently  inserted  in  this  section  in  order  to 
enable  a  city  council  to  make  some  definite 
provision  for  current  indebtedness  which  it 
was  intended  should  be  paid  from  taxes 
when  collected^  but  in  anticipation  of  the 
collection  of  said  taxe&  Such  a  scheme 
would  terminate  with  the  year  in  which  the 
taxes  would  be  collected.  It  was  not  in- 
tended, nor  did  it  do  so»  to  clothe  the  city 
council  with  power  by  one  contract  to  pledge 
142,000  of  each  year's  taxes  for  the  period  of 
00  years  next  ensuing.  The  terms  of  the 
section  are  exhaustive  of  the  power.  The 
general  assembly  could  not  add  to  it  for 
the  expression  of  the  constitution  whereby 
a  municipal  corporation  is  allowed  to  issue 
certificates  of  indebtedness  in  advance  of 
the  receipt  of  the  taxes  to  pay  such  ceirtifi- 
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cates  is  a  negation  of  anj  power  in  a  city 
government  to  do  more  than  what  is  ex- 
pressly contained  in  the  grant  of  power 
heretofore  recited  as  contained  in  such  sec- 
tion of  the  constitution.  It  appears  that  its 
framers  had  in  view  the  well-preserved  dis- 
tinction existing  between  what  is  known 
as  "ordinary  or  current  indebtedness,"  and 
what  on  the  other  hand.  Is  known  as  "ex- 
traordinary indebtedness*';  for  in  section  11 
of  article  10  of  the  constitution,  where  the 
general  assembly  of  this  state  was  forbidden 
to  add  to  the  present  bonded  debt  of  the 
state  without  first  obtaining  a  vote  of  the 
people  of  the  state  authorizing  such  increase, 
the  constitution  expressly  authorizes  the  gen- 
eral assembly  to  create  a  debt  "for  the  ordi- 
nary and  current  business  of  the  state";  and 
In  section  2  of  this  same  article  10  the  gen- 
eral assembly  was  directed  to  provide  an  an- 
nual tax  "to  defray  the  estimated  expenses 
of  the  state  for  each  year;  and  whenever  it 
shall  happen  that  the  ordinary  expanses  of 
the  state  for  any  year  shall  exceed  the  in- 
come of  the  state  for  such  year,  the  general 
assembly  shall  provide  for  levying  a  tax  for 
the  ensuing  year  sufilcient  with  other 
sources  of  income,  to  pay  the  deficiency  of 
the  preceding  year,  together  with  the  esti- 
mated expenses  of  the  ensuing  year."  This 
section  11  of  article  10  of  the  state  consti- 
tution provides  that  any  extraordinary  in- 
debtedness of  the  state  (that  is,  not  ordinary) 
shall  be  contracted  by  loan  on  state  bonds, 
tn  these  words:  "And  any  debt  contracted 
by  the  state  shall  be  by  loan  of  state  bonds. 
•  ♦  ♦"  It  is  thus  seen  that  while  the  pro- 
visions of  the  state  constitution  gave  latitude 
to  the  general  assembly  as  to  indebtedness 
for  ordinary  and  current  business,  yet  it 
required  such  indebtedness  wiped  out  by 
money  received  from  taxation  the  year  of, 
or  the  next  year  to,  the  creation  of  such  in- 
debtedness. So,  in  the  matter  of  cities  and 
towns,  they  were  not  allowed  to  create  a 
bonded  indebtedness  beyond  eight  per  cent 
of  their  taxable  values;  yet  they,  too,  were 
allowed  to  create  an  Indebtedness  in  antici- 
pation of  the  payment  of  the  taxes  to  be 
collected  during  the  year  such  indebtedness 
for  ordinary  or  current  purposes  was  cre- 
ated. As  before  remarked,  this  contract  be- 
tween the  Charleston  Light  &  Water  Com- 
pany and  the  city  of  Charleston  is  unconsti- 
tutional, and  therefore  null  and  void. 

3.  We  might  rest  here,  but  as  some  refer- 
ence was  made  In  the  petition  of  John  Fred. 
Peiper  to  the  presence  of  three  members  of 
the  city  council  of  Charleston  among  the 
stockholders  of  the  Charleston  Light  & 
Water  Company,  we  will  say  that  the  high 
character  of  the  three  gentlemen  in  ques- 
tion would  show  that  their  presence  in  this 
contract  on  both  sides,  so  to  speak,  was  due 
to  their  great  anxiety  to  promote  the  best 
interests  of  the  public  in  the  matter  of  a 
water  supply,  and  not  for  any  profit  to  them- 
selves.   Still  It  is  our  duly  to  say  that  their 
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conduct  Is  Illegal.  No  trustee  can,  under  the 
law,  contract  with  himself  in  his  individual 
character.  Thomson  v.  Pealse,  38  S.  G.  440, 
17  S.  E.  45,  725;  Tumipseed  t.  Slrrine,  60  8. 
C.  272,  38  S.  E.  423. 

We  will  not,  because  It  is  unnecessary, 
disturb  the  waters  of  Goose  creek  in  this 
opinion. 

It  is  the  Judgment  of  this  court  that  the 
prayer  of  the  petitioners  be  granted,  and 
therefore  that  the  contract  between  the 
Charleston  Light  &,  Water  Company  and  the 
city  council  of  Charleston,  herein  embodied, 
is  declared  to  be  beyond  and  without  the 
power  of  said  city  council  of  Charleston  to 
enter  upon,  agree  to,  and  make,  and  that 
the  said  city  council  of  Charleston,  its  suc- 
cessors, officers,  agents,  and  employes,  be 
perpetually  enjoined  and  restrained  from  en- 
tering into  or  executing  the  said  contract,  or, 
if  the  same  be  already  executed  by  them, 
from  entering  upon  or  performing  any  mat- 
ters in  the  said  contract  undertaken,  and  by 
the  said  city  of  Charleston  agreed  to  be  per- 
formed, and'  that  the  Charleston  Light  ft 
Water  Company  be  perpetually  enjoined  and 
restrained  from  issuing,  or  undertaking  to. 
issue,  any  bonds  or  evidences  of  debt  pur- 
porting to  be  issued  In  pursuance  of  said  con- 
tract 

McIYBR,  0.  J.,  and  GARY  and  JONES, 
.TJ..  concur  in  the  result 
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VERNER  V.  SBIBELS. 
(Supreme  Court  of  South  Carolina.) 

APPOINTIVS    OFFICE— BEOINNINO    OF    TERM— 

MANDAMUS-DELIVERY  OF  BOOKS 

AND  PAPERS. 

1.  The  term  of  an  appointive  office  com- 
mences to  run,  not  from  the  date  of  the  com- 
mission, but  from  the  date  of  the  appointment. 

2.  Code,  I  494,  Bubds;  2-4,  provide  that  if 
any  person  refuses  to  deliver  over  to  his  suc- 
cessor in  office  any  books  or  papers  on  demand, 
such  successor  may  make  complaint  to  judges 
of  the  supreme  coui*t,  who,  on  evidence,  may 
grant  an  order  directing  a  person  so  refusing 
to  show  cause  why  he  snould  not  be  compelled 
to  deliver  the  same,  the  party  making  out  a 
prima  facie  title  to  an  appointive  office  is  en- 
titled to  a  summary  writ  against  the  party  in 
possession  of  the  books. 

Petition  by  John  S.  Verner  against  John  T. 
Seibels  for  an  order  requiring  respondent  to 
surrender  the  office  of  master  of  Richland 
county.    Petition  granted. 

Leroy  F.  Youmans,  for  petitioner.  R.  W. 
Shand,  for  respondent 

GARY,  A.  J.  On  the  31st  day  of  January, 
1805,  at  chambers  in  the  city  of  Columbia,  S. 
O.,  John  S.  Verner,  Esq.,  the  above-named 
petitioner,  exhibited  his  verifled  petition  and 
made  application  to  me  for  an  order  directing 
John  T.  Seibels,  E>sq.,  to  show  cause  before 
me  why  he  should  not  be  compelled  to  deliv- 
er to  the  petitioner  the  books  and  papers  in 


bis  custody  in  any  way  appertaining  to  the  of- 
fice of  master  for  Richland  county.  The  order 
was  granted  and  made  returnable  on  the  1st 
day  of  February,  1895,  at  which  time  the  said 
Verner  and  his  attorney,  Gen.  Youmans,  and 
the  said  Seibels  and  his  attorney,  Mr..  R.  W. 
Shand,  appeared  before  me.  It  appears  that 
his  excellency  B.  R.  Tillman,  then  governor  of 
South  Carolina,  on  the  aoth  day  of  January. 
1891,  issued  a  commission  to  the  said  John  T. 
Seibels  to  hold  the  office  of  master  for  Rich- 
land county  for  four  years  from  January  15, 
1891.  A  notice,  of  which  the  following  is  a 
copy,  was  sent  to  the  secretary  of  state  by  his 
excellency,  John  Gary  Bvans,  governor  of 
South  Carolina,  to  wit: 


<*i 


State  of  South  Oarolina,  Executive  Chamber. 

"Columbia,  S.  0.,  January  2,  1895. 

"Hon.  D.  H.  Tompkins,  Secretary  of  State 

—Sir:    His  excellency  the  governor  baa  this 

day  appointed: 

Name.  Office.         Post  OAo«.        County. 

J.  8.  Verner.        Master,        Columbia.        Richland. 
Jany.  15th,  '96. 

•*Very  respectfully, 

"U.  X.  Gunter,  Prlyate  Secretary.** 

This  notice  was  filled  out  on  one  of  the 
blank  forms  used  in  such  cases.  On  the  IStb 
day  of  January,  1895,  John  S.  Verner  execut- 
ed his  official  bond  as  master  for  Richland 
county,  with  four  sureties,  which  bond  was 
approved  by  the  county  board  for  Richland 
county  and  the  attorney  general  as  to  form 
and  sufficiency  of  execution.  The  condition 
of  said  bond  was  aa  follows:  "Whereas,  the 
above-named  John  S.  Verner  hath  been  ap- 
pointed to  the  office  of  master  of  Richland 
county:  Now,  the  condition  of  the  above  ob- 
ligation is  such  that  if  the  above-named  John 
S.  Verner  shall  well  and  truly  perform  the 
duties  of  said  office,  as  now  or  hereafter  re- 
quired by  law,  during  the  whole  period  he 
may  continue  in  said  office,  then,*'  etc.  This 
bond  was  recorded  and  was  filed  on  the  22d 
day  of  January,  1895.  The  said  J.  S.  Verner 
took  the  oath  of  office,  and  the  21st  day  of 
January,  1896,  a  commission  signed  by  the 
governor  and  attested  by  the  secretary  of 
state,  with  the  seal  of  state  affixed,  was  de- 
livered to  said  Verner,  declaring  him  to  be 
master  for  Richland  county  for  the  term  of 
four  years  from  the  15th  day  of  January, 
1895.  Subsequently  the  said  Verner,  without 
any  other  appointment  or  notification  of  ap- 
pointment, or  further  bond  or  qualification, 
destroyed  the  said  commission,  and  obtained 
a  second  commission,  dated  the  31st  day  of 
January,  1896,  declaring  him  to  be  the  ap- 
pointed master  for  Richland  county  for  the 
term  of  four  years,  the  beginning  of  the  term 
not  being  stated.  The  said  John  T.  Seibels, 
in  paragraph  5  of  his  return,  makes  the  fol- 
lowing allegations:  "That  on  said  31st  Jan- 
uary, 1895,  the  said  J.  S.  Vomer  demanded  of 
respondent  the  surrender  of  the  books  and 
papers  in  his  custody  in  any  way  appertain- 
ing to  the  office  of  master  for  said  county^ 
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but  your  respondent  declined  to  do  so,  be- 
cause advised  tbat  the  appointment  of  the 
said  Vemer  as  master  was  made  to  take  ef- 
fect January  15,  1895,  when  there  was  no  va- 
cancy in  the  office  of  said  master  at  that  date 
to  which  an  appointment  could  be  made;  that 
the  bond  of  the  said  Vemer  and  his  sureties 
was,  as  matter  of  law,  for  a  term  of  four  years 
from  January  15,  1896,  to  January  15,  1889, 
and  not  for  a  term  of  four  years  from  Janu- 
ary 80,  1895,  to  January  30,  1899;  that  with- 
out a  valid  appointment,  and  without  a  bond 
as  required  by  the  statute,  given  after  a  valid 
appointment,  with  the  oath  of  office  indorsed 
thereon  to  cover  the  acts  and  doings  of  the 
master  for  the  term  for  which  appointed,  the 
said  J.  S.  Vemer  is  not  duly  qualified  by 
law  to  enter  upon  the  discharge  of  the  duties 
of  the  office,  is  not  the  successor  in  law  of 
your  respondent,  and  a  surrender  of  the  prop- 
erty of  the  office  to  said  J.  S.  Verner  would 
not  be  a  discharge  to  respondent  and  his 
sureties  of  liability  for  the  property  so  sur- 
rendered, as  the  respondent  is  advised  and 
respectfully  submits;  that  said  appointment, 
made  (and  completed  by  the  issue  of  a  com- 
mission) to  take  effect  when  there  was  no 
vacancy  in  said  office,  is  invalid,  and  the 
bond  based  thereon  is  void.  And  the  respond- 
ent is  further  advised  that  the  said  commis- 
sion, based  on  an  invalid  appointment  and  a 
void  bond,  confers  no  authority  of  office  on 
the  said  J.  S.  Verner." 

1.  Article  2,  I  30,  of  the  constitution  re- 
quires **that  before  entering  upon  the  duties 
of  their  respective  offices,  all  officers  of  the 
state  shall  take  the  oath  therein  prescribed.*^ 
Article  3,  |  17,  requires  that  the  "governor 
shall  commission  all  officers,  and  that  all 
grants  and  commissions  shall  be  in  the  name 
and  under  the  seal  of  the  state."  Section 
529,  Rev.  St  1898,  provides  that  "no  execu- 
tive. Judicial  or  other  officer  elected  or  ap- 
pointed to  any  office  in  the  state  shall  be  en- 
titled to  receive  any  pay  or  emoluments  of 
office  until  he  shall  have  been  duly  commis- 
sioned and  qualified."  Section  836,  Id.,  pro- 
vides that  "the  master  shall  hold  his  office 
under  the  appointment  of  the  governor,  by 
and  with  the  advice  and  consent  of  the  sen- 
ate. He  shall  hold  his  office  for  four  years 
and  until  his  successor  shall  be  appointed 
and  shall  qualify."  Section  837,  Id.,  provides 
that,  "Before  entering  on  the  duties  of  his 
office,  the  master  shall  enter  into  bond  for 
the  faithful  discharge  of  the  duties  of  the 
office,"  etc  Section  838,  Id.,  provides  that, 
^'before  entering  upon  the  duties  of  his  office, 
he  shall  take  in  writing,  endorsed  on  his 
bond,  the  oath  of  office  prescribed  by  the 
constitution,  and  also  the  oath  prescribed  in 
sections  601  and  502."  These  oaths  are  in- 
dorsed on  his  bond.  Section  839,  Id.,  pro- 
vides that  "the  bond  of  the  master  must  be 
furnished,  executed,  approved  and  filed  with- 
in thirty  days  after  notice  of  his  appoint- 
ment; and  if  the  said  bond  be  not  executed, 
approved  and  filed  within  this  j^erlod,  the 


appointment  shall  be  deemed  revoked.**  Un- 
der the  view  which  we  take  of  the  law  gov- 
erning this  case,  *we  have  no  right  In  this 
proceeding  to  enter  Into  a  consideration  of 
its  merits;  but,  if  we  had  such  right,  a  very 
material  question  would  present  itself,— as  to 
when  the  term  of  office  of  Mr.  Seibels  expir- 
ed. It  is  true,  his  commission  bears  date 
the  30th  of  January,  1891;  but  it  is  stated  in 
the  commission  that  he  holds  for  four  years 
from  the  15th  day  of  January,  1891,  which 
might  indicate  that  his  appointment  to  the 
office  was  made  at  a  time  anterior  to  the  date 
of  his  commission,  as  it  has  been  decided 
time  and  again  that  the  commission  is  only 
evidence  of  the  appointment,  but  does  not 
confer  the  right  to  the  office.  The  leading 
cas^  in  our  state  on  this  question  is  that  of 
Macoy  v.  Curtis,  14  &  O.  371,  in  which  Mr. 
Justice  McGowan  reviews  the  authorities 
and  states  the  principles  deducible  there- 
from, citing  State  v.  Billy,  2  Nott  &  McG. 
350;  Jeter  v.  State,  1  McGord,  233;  State  v. 
Lyles,  Id.  239;  Kottman  v.  Ayer,  8  Strob. 
92;  State  v.  Toomer,  7  Rich.  227;  Ex  parte 
Smith,  8  S.  G.  515;  Johnston  v.  Wilson,  2  N. 
H.  202,  9  Am.  Dec.  50.  In  the  case  of  Mar- 
bury  V.  Madison,  1  Cranch,  137,  2  L.  Ed.  60, 
the  following  language  is  used:  "They  [the 
clause  of  the  constitution  and  laws  of  the 
United  States]  seem  to  contemplate  three 
distinct  operations:  (1)  The  nomination. 
This  Is  the  sole  act  of  the  president,  and  is 
completely  voluntary.  (2)  The  appointment. 
This  is  also  the  act  of  the  president  and  is 
also  a  voluntary  act,  though  it  can  only  be 
performed  by  and  with  the  advice  and  con- 
sent of  the  senate.  (3)  The  commission.  To 
grant  a  commission  to  the  person  appointed 
might  perhaps  be  deemed  a  duty  enjoined  by 
the  constitution.  *He  shall,'  says  that  in- 
strument, 'commission  all  the  officers  of  the 
United  States.' "  Mr.  Seibels  held  the  office 
for  the  term  of  four  years  from  the  time  of 
his  appointment,  and  not  for  four  years  from 
the  date  of  his  commission. 

2.  The  facts  herein  make  out  a  prima  facie 
title  to  the  office  in  the  petitioner,  John  S. 
Vemer;  and  under  the  authority  of  Ex  parte 
Whlpper,  32  S.  G.  5,  10  S.  E.  679,  and  the 
cases  therein  cited,  the  said  John  S.  Vemer 
is  at  this  time  entitled  to  possession  of  the 
books  and  papers  appertaining  to  said  office. 
In  the  case  of  Ex  parte  Whipper,  supra,  Mr. 
Justice  McGowan,  delivering  the  opinion  of 
the  court,  says:  "The  Oode,  in  certain  cases 
stated,  provides  the  means  for  obtaining  pos- 
session of  an  office,  which 'are  of  a  very  sum- 
mary character;  and,  in  a  matter  so  impor- 
tant, obviously  intended  to  prevent  all  un- 
necessary delay.  Subdivisions  2,  3,  and  4 
of  section  434  of  the  Gode  provide  as  follows: 
(2)  'If  any  person  shall  refuse  or  neglect  to 
deliver  over  to  his  successor  any  books  or 
papers,  as  required  in  the  preceding  section 
[on  demand],  such  successor  may  make  com- 
plaint thereof  to  any  Judge  of  the  circuit  or 
Justice  of  the  supreme  court,  where  the  per- 
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son  80  refusing  shall  reside;  and  if  such  of- 
ficer be  satisfled  by  the  qath  of  the  com- 
plaint, and  such  other  testimony  as  shall  be 
offered,  that  any  such  books  or  papers  are 
withheld,  he  shall  grant  an  order  directing 
the  person  so  reusing  to  show  cause  before 
him,  within  some  short  reasonable  time,  why 
he  should  not  be  compelled  to  deliver  the 
same/  *'  Proceeding,  he  says:  **The  authori- 
ty created  for  that  purpose  had  declared  Tal- 
bird  duly  elected.  Right  or  wrong,  he  had 
been  commissioned,  qualified,  and  entered 
upon  the  discharge  of  his  duties  as  probate 
Judge.  His  prima  facie  title  was  clear,  and, 
In  the  language  of  Judge  Strong  in  the  Case 
of  Baker,  the  remedy  of  the  petitioner  [Whip- 
per]  was  to  surrender  the  books  and  papers 
of  the  office,  and,  if  so  advised,  to  resort  to 
his  civil  action  in  the  nature  of  a  quo  war- 
ranto to  test  the  title.  The  records  of  a  pub- 
lic office  are  in  no  sense  private  property. 
They  are  very  important  to  every  citizen. 
It  is  good  poUcy  to  require  that  there  should 
be  no  unreasonable  delays  in  determining 
contests  to  elective  offices.  Upon  that  sub- 
ject especially  it  concerns  the  interest  of  the 
country  that  there  should  be  an  end  of  liti- 
gation." The  same  reasoning  is  applicable 
to  an  appointive  office.  The  order  in  accord- 
ance with  our  views  herein  announced  has 
already  been  filed. 


(49  W.  Va.  478) 

TAYLOR,  Sheriff,  v.  LA  FOLLBTT?B, 

Auditor. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  13,  1901.) 

MANDAMUS^ASSBSSMENT  OF  TAXES— COLLEC- 
TION BY  SHERIFF— APPLICATION 
BY  AUDITOR. 

1.  K.,  sheriff  of  M.  county,  on  the  14th  day 
of  August,  1890,  in  the  last  year  of  the  term 
of  his  office,  being  thereunto  required  by  the 
said  county  court  of  said  county,  executed  a 
new  hond  as  such  sheriff.  On  the  18th  day  of 
Januai-y,  1900,  certain  moneys  were  paid  by  a 
railroad  company  to  the  auditor,  under  section 
67,  c.  29,  Code,  on  account  of  taxes  assessed 
against  said  company  for  the  year  1899  for 
county  purposes  of  M.  county.  K.,  in  writing, 
directed  the  auditor  to  apply  said  payments  on 
account  of  said  K.'s  indebtedness  to  the  state 
for  taxes  prior  to  July  1,  1809.  Notice  was 
given  the  auditor  by  the  sureties  of  EL.  on  his 
bond  of  August  14,  1899,  not  to  so  apply  such 
payments.  On  the  8th  day  of  February,  1900, 
«aid  K.  was  removed  from  said  office  of  sher^ 
iff  for  failure  to  give  another  bond  as  required, 
and  on  the  day  following  T.,  one  of  K.*s  sure- 
ties on  this  bond  of  August  14th,  was  appoint- 
ed sheriff  in  the  place  of  K.,  and  gare  bond  and 
qualified  as  such  sheriff.  T.  sued  out  a  writ  of 
mandamus  nisi  to  require  the  auditor  to  ac- 
count to  him  as  such  sheriff,  under  section  67, 
c.  29,  Code,  for  the  taxes  so  paid  in  by  the 
railroad  company  on  the  18th  day  of  January, 
1900,  notwithstanding  K.'8  s]2^cial  direction  as 
to  its  application.  Held  error  to  make  the  man- 
damus peremptory. 

2.  Under  the  provisions  of  said  section,  it  is 
the  duty  of  the  auditor  to  account  for  and  set- 
tle the  taxes  assessed  for  the  last  year  of  the 
term  of  office  of  a  sheriff  with  the  occupant  of 
the  office  at  the  time  such  taxes  were  assessed. 


8.  In  the  case  of  taxes  so  assesspd  and  pnii! 
into  the  treasury  by  a  railroad  company  for  tb«» 
last  year  of  the  term  of  office  of  a  sheriff,  where 
he  haa  given  a  new  bond  covering  such  taxe^i, 
it  would  be  the  duty  of  the  auditor,  unless  oth- 
erwise specially  directed  by  the  sheriff,  to  ap- 
ply such  payments  to  the  taxes  charged  against 
said  shenff  for  the  said  year  for  which  they 
were  assessed. 

Dent,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Kanawha  coun- 
ty; F.  A.  Quthrie,  Judge. 

Application  of  a  W.  Taylor,  sheriff,  for 
writ  of  mandamus  against  L.  M.  La  FoUette, 
auditor.  Writ  granted,  and  defendant  ap- 
peals.   Reversed. 

Brown,  Jackson  &  Knight  and  Floomoy, 
Price  St  Smith,  for  appellant  Chilton,  Mac- 
Oorkle  St  Ohllton  and  Douglas  W.  Brown, 
for  appellee. 

McWHORTBR,  J.  N.  J.  Keadle  was  elect- 
ed sheriff  of  Mingo  county  for  the  regular 
term  of  the  ofBce  beginning  January  1,  189T, 
gave  bond  and  qualified  and  assumed  tlie 
duties  of  said  office,  and  afterwards,  being 
thereto  required  by  the  county  court  of  his 
county,  executed  an  additional  bond,  under 
which  bond  said  Keadle  proceeded  to  receive 
and  collect  the  tax  money  and  leries  of  the 
year  1896  due  the  state  and  county,  and 
thereby  became  legally  indebted  to  the  said 
county  of  Mingo  and  to  the  auditor  of  the 
state;  and  the  county  court  of  said  county, 
deeming  it  proper  to  require  still  another 
new  bond,  so  notified  said  Sheriff  Keadle, 
who  executed  a  bond  on  the  14th  day  of  Au- 
gust, 1899,  with  W.  Taylor,  J.  B.  Peck,  Mary 
Taylor,  S.  J.  Stratton,  and  G.  S.  Buskirk  as 
sureties;  and  on  the  same  day  said  Keadle 
executed  a  bond  for  the  school  moneys  that 
should  thereafter  come  Into  his  hands  as  such 
sheriff,  with  said  G.  W.  Taylor,  J.  BI  Peck, 
Mary  Taylor,  and  others  as  sureties.  On  the 
4th  day  of  September,  1809,  said  Keadle,  as 
such  sheriff,  entered  into  a  written  contract 
with  J.  m  Peck  and  G.  W.  Taylor  (all  the 
sureties  of  both  of  said  bonds  of  August  14, 
1899,  being  named  in  said  contract  as  parties 
of  the  second  part,  but  signed  only  by  Keadle, 
Peck,  and  Taylor),  whereby  it  was  agreed 
that,  in  consideration  of  the  suretyship  of 
the  said  parties  of  the  second  part,  the  said 
Peck  and  Taylor  were  to  have  control  and 
management  of  the  sheriffalty  of  said  coun- 
ty, for  which  said  second  parties  would  be 
liable  on  condition  that  said  Keadle  should 
perform  certain  duties  of  said  office  and  re- 
ceive certain  fees  and  emoluments  therefor 
as  specified.  In  January,  1900,  notice  was 
given  by  his  sureties  on  the  bonds  of  August 
14th  to  said  Keadle  that  on  the  26th  of  Janu- 
ary, 1900,  they  would  more  the  county  court 
of  Mingo  county  to  release  them  as  such 
sureties.  Keadle  was  granted  until  January 
29,  1900,  to  obtain  sureties,  on  which  day, 
he  having  failed  to  furnish  Uie  required  sure- 
ty, the  county  court  made  an  order  releasing 
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said  sureties,  and  demanding  another  -bond, 
and  fixing  the  8th  day  of  February,  1900, 
when  such  bond  should  be  given,  failing  in 
which  the  court  removed  the  said  Keadle 
from  the  office  of  sheriff,  and  on  the  9th 
day  of  February  the  said  court  appointed 
said  O.  W.  Taylor  to  fill  the  vacancy  for  the 
unexpired  term  of  said  sheriff,  and  the  said 
Taylor  executed  bond  as  such  sheriff,  which 
was  duly  approved,  and  entered  upon  the 
duties  of  his  said  office.  On  the  18th  day 
of  January,  1900,  the  Norfolk  &  Western 
SaJlway  Company  paid  Into  the  treasury  of 
the  state,  among  other  moneys,  $6,008.17  for 
county  purposes  of  Mingo  county,  and  $325.03 
for  road  purposes;  and  the  Pullman  Car 
Company  on  the  same  date  in  like  manner 
paid  In  the  sum  of  $46.85  for  such  county 
purposes,  and  $2.21  for  road  purposes;  said 
moneys  being  for  the  taxes  assessed  for  1890, 
under  section  67,  c  29,  Code.  It  appears  that 
Keadle,  as  such  sheriff,  at  the  time  of  such 
payment  of  said  moneys  into  the  treasury 
was  indebted  to  the  state  on  account  of  taxes 
collected  by  him  in  former  years  in  large 
sums,  for  which  he  was  In  deftiult.  The 
appellant  auditor  contends  that  it  was  his 
right  and  duty,  conferred  and  Imposed  by 
law  upon  him,  to  apply  said  moneys  to  said 
indebtedness  for  which  said  sheriff  was  in 
default,  and  that  Keadle  by  letter  of  date 
January  19th  directed  it  so  applied;  that,  in- 
deed, with  said  letter  were  two  orders  cover- 
ing the  amounts,  without  date,  but  which 
Keadle  afterwards  dated  January  24,  1900; 
that  before  making  such  application  said  au- 
ditor was  notified  by  said  Peck  and  Taylor 
not  to  so  apply  said  moneys  to  the  payment 
sOt  Keadle's  old  indebtedness  for  which  he 
was  in  default,  but  that  it  should  be  applied 
to  the  taxes  of  1899.  Taylor,  as  sheriff,  sued 
out  of  the  circuit  court  of  Kanawha  county 
a  mandamus  nisi,  requiring  said  auditor  to 
account  to  said  Taylor  for  said  sums  of  mon- 
ey so  paid  into  the  treasury,  by  issuing  his 
proper  warrant  and  draft  upon  the  treasury 
of  the  state  for  said  sums  in  favor  of  said 
Sheriff  Taylor,  or  by  making  application 
thereof  to  the  payment  of  any  state  taxes 
due  by  said  Taylor,  sheriff,  or  in  such  man- 
ner as  said  auditor  and  said  Taylor  might 
agree,  or  to  show  cause,  if  any  he  could,  why 
he  should  not  do  so.  Auditor  La  FoUette, 
by  his  counsel,  demurred  to  the  petition,  and 
moved  to  quash  the  mandamus  nisi,  which 
demurrer  and  motion  were  overruled,  and 
the  auditor  filed  his  answer  and  return  to 
the  mandamus  nisi;  and  thereupon  plaintiffs 
moved  the  court  to  award  the  peremptory 
mandamus  prayed  for,  notwithstanding  the 
said  answer  and  return  thereto;  and,  the 
matter  being  considered  by  the  court,  the 
mandamus  was  made  peremptory,  and  the  au- 
ditor required  to  account  to  said  Taylor, 
sheriff,  for  the  said  moneys  so  paid  into  the 
treasury,  by  making  proper  warrants  and 
drafts  upon  the  treasury  therefor  in  favor 
of  said   Taylor,  or  by  making  application 


thereof  as  in  the  mandamus  nisi  stated;  and 
it  appearing  to  the  court  that  the  auditor, 
in  the  matter  in  refusing  to  account  to  the 
said  Taylor,  was  acting  in  good  faith,  to 
find  out  with  whom  said  accounting  should 
be  had  and  payment  made,  it  was  ordered 
that  each  party  pay  his  own  costs,  and  no 
statute  fee  be  recovered.  Said  La  Follette, 
auditor,  applied  for  and  procured  a  writ  of 
error  to  said  judgment,  assigning  the  follow- 
ing errors:  ''That  the  court  erred:  First,  in 
overruling  sai^  demurrer  and  motion  to 
quash;  it  appearing  upon  the  face  of  said 
petition  and  the  exhibits  therewith  filed  that 
the  said  relator,  Taylor,  had  farmed  of  the 
said  Keadle,  sheriff,  the  office  aforesaid, 
wherefore  he  was  disqualified  to  become  sher- 
iff for  the  unexpired  term,  and  was  not  en- 
titled to  receive  said  moneys  in  any  event, 
or  to  maintain  said  proceedings  as  such  sher- 
iff or  otherwise;  and,  further,  for  want  of 
parties,  because  said  Keadle  was  a  necessary 
party  to  the  proceedings  wherein  was  to  be 
determined  the  disposition  of  said  moneys. 
Also,  in  that  said  judgment  required  your 
petitioner  to  draw  said  warrants  payable  to 
said  substituted  sheriff,  or  else  credit  said 
funds  upon  state  taxes  due  from  said  sub- 
stituted sheriff,  when  in  fact  said  taxes  were 
received  into  the  treasury  during  the  term, 
and  paid  to  the  credit  of  said  Keadle,  and 
before  removal  from  office.  Also,  in  that  it 
denied  to  this  respondent  the  right  under  the 
law  to  apply  the  moneys  so  due  said  Keadle 
to  the  indebtedness  due  by  him  to  the  state. 
Also,  in  that  it  denied  to  the  said  Keadle  the 
right  to  make  such  application." 

It  is  insisted  that  Taylor  was,  by  reason  of 
the  contract  with  Keadle,  incapacitated,  un- 
der section  5,  c  7,  Code,  for  holding  said  of- 
fice of  sheriff.  Does  the. question  arise  here? 
Would  Taylor,  as  sheriff,  in  any  event,  be  en- 
titled to  control  this  fund,  even  if  eligible  to 
the  office?  As  far  as  his  disqualification  by 
reason  of  the  illegal  contract  is  concerned,  the 
statute  applies  as  well  to  Keadle  as  to  Tay- 
lor,—applies  to  both  the  buyer  and  the  seller. 
If  the  former  is  incapacitated  thereby  to  take 
the  office  and  exercise  its  duties,  the  latter  is 
equally  incapacitated  to  continue  In  and  per- 
form its  duties.  These  sums  of  money  were 
paid  into  the  treasury  while  Keadle  was  yet 
sheriff,  and  some  three  weeks  before  the  ap> 
pointment  and  qualification  of  Taylor.  That 
they  should  in  all  good  conscience  have  been 
applied  to  the  taxes  of  1899  there  can  be  no 
question,  and  being  paid  to  the  auditor,  as 
they  were,  with  his  full  knowledge  of  their 
source,  he  had  no  authority,  under  the  law, 
as  a  discretionary  power  or  otherwise,  to  di- 
rect their  application  elsewhere  than  upon  the 
taxes  of  1899,  without  such  direction  from 
Sheriff  Keadle.  The  auditor  claims  that  un- 
der section  67,  a  29,  Code,  he  has  a  right  to 
apply  these  payments  to  the  old  indebtedness 
of  the  sheriff,~his  default  of  former  years. 
In  State  v.  Wade,  16  W.  Va.  524,  at  page  535, 
Judge  Greene,  in  speaking  of  the  discretion  of 
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the  auditor  in  making  application  of  pay- 
ments **so  that  it  should  go  to  the  acxxiunt 
to  which  the  convenience  of  the  state  at  the 
time  required  it  to  go,  and  of  which  the  audi- 
tor is  always  in  a  condition  to  Judge,"  says: 
"This,  I  understand,  was  the  discretion  in- 
tended to  be  conferred  on  the  auditor,— a  dis- 
cretion the  exercise  of  which  could  not  possi- 
bly injure  any  set  of  sureties.  But  to  con- 
strue this  statute  to  authorize  the  auditor,  at 
his  mere  will  and  pleasure,  to  apply  a  sum  of 
money  paid  on  the  taxes  of  one  year  to  the 
taxes  of  other  years,  so  as  to  relieve  one  set 
of  sureties  from  resp(msibility  and  attach  re- 
sponsibility to  another  set,  would  be  to  con- 
vert a  statute  intended  merely  for  the  con- 
venience of  the  state  into  a  statute  which 
w6uld  enable  the  auditor  to  do  gross  injustice 
to  some  sureties,  and  to  confer  great  pecuni- 
ary favors  on  others,  according  to  his  pleas- 
ure. The  law  cannot  be  so  interpreted.  If 
this  were  its  meaning,  its  constitutionality 
would  be,  to  say  the  least,  doubtful.  But  it 
cannot  be  so  interpreted.*'  In  the  Wade  Case, 
Just  cited,  payment  was  made  into  the  treas- 
ury on  January  26^  1870,  by  the  sheriff,  of 
nearly  three-fourths  of  the  taxes  of  1809,  with 
directions  to  the  auditor  to  apply  it  on  the 
taxes  of  18G0,  yet  the  auditcMr  directed  th& 
whole  of  it  applied  upon  the  taxes  of  1867 
and  1868,  for  which  the  sheriff  was  delin- 
quent, claiming  the  right  to  do  so.  It  was 
held  that  "the  auditor  was  bound  when  di- 
rected at  the  time  of  payment  to  apply  the 
whole  of  the  payment  to  the  taxes  of  1809.*' 
This  language  implies  that,  in  the  absence 
of  such  direction  firom  the  sheriff  at  the  time 
of  pajnoient,  the  auditor  might  have  applied 
the  payment,  as  he  attempted  to  do,  to  the  de- 
falcations of  1867  and  1868,  which  undoubt- 
edly he  could  have  done  with  a  general  pay- 
ment made  by  the  sheriff  without  direction  as 
to  its  application,  unless  when  he  (the  audi- 
tor) received  it  he  was  aware  that  it  was  the 
proceeds  of  the  taxes  and  levies  of  1869,  in 
which  case  the  principles  of  equity  and  right 
would  have  required  its  application  to  the 
taxes  of  1869.  The  appellee  cites  a  part  of 
section  681,  Murph.  Off.  Bonds,  to  show  that 
the  money  so  paid  cannot  be  so  misappropriat- 
ed; that  taxes  collected  under  a  second  bond 
applied  to  make  good  the  default  under  a 
former  bond  of  the  same  collector.  But  that 
section  further  says:  "Although  the  law, 
when  it  falls  to  its  lot  to  appropriate  pay- 
ments, will  not  suffer  the  revenues  received 
under  one  term  to  be  applied  to  a  defalcation 
Incurred  under  another  term,  yet  if  the  offi- 
cer himself  makes  the  misappropriation,  and 
the  money  is  received  In  good  faith  by  the 
proper  officer,  the  misappropriation  cannot  be 
avoided,  and  is  binding  on  the  sureties/'  Ap- 
pellee also  cites  section  637,  Id.,  ba^d  on  Por- 
ter V.  Stanley,  47  Me.  515,  74  Am.  Dec.  501, 
where  it  is  held  that:  "Where  the  same  per- 
son was  collector  in  a  town  for  several  suc- 
cessive years,  and  failed  to  pay  over  or  ac- 
count for  a  portion  of  the  taxes  committed 


to  him  the  first  year,  moneys  collected  and 
paid  over  by  him,  arising  from  the  taxes 
committed  in  the  subsequent  years,  cannot 
be  appropriated  to  make  up  the  deficiency  of 
the  first  year,  so  as  to  affect  the  relative 
rights  and  liabilities  of  the  sureties  on  his 
several  bonds,  without  their  consent."  And 
further:  "A  settlement  made  with  him  by  the 
selectmen,  in  which  such  appropriation  Is  at- 
tempted to  be  made,  is  Inequitable  and  unau- 
thorized, and  does  not  bind  the  town  or  the 
sureties.**  In  the  opinion  by  Tenney,  C.  J., 
it  is  said:  "This  does  not  appear  to  have  been 
done  at  the  request  of  William  Stanley  [the 
collector],  or  by  his  consent,  any  further  than, 
if  it  was  right  that  it  should  be  done  so,  he 
would  consent  thereto.  A  consent  so  quali- 
fied in  a  case  of  that  kind  was  not  consent,  as 
the  condition,  'If  it  was  right,'  was  not  ful- 
filled." The  authority  which  comes  nearest 
sustaining  the  position  of  appellee  that  even 
Keadle,  when  making  the  payment,  could  not 
by  his  direction  apply  the  payments  to  his  for- 
mer indebtedness,  is  the  case  of  U.  S.  v.  Jan- 
uary, 7  Cranch,  572,  8  L.  Bd.  443;  and  that 
is  treating  of  the  application  of  payments 
made  of  current  collections  on  former  ind^t- 
edness  of  the  collector  by  the  officer  recover- 
ing the  same,  and  not  by  the  collector.  And 
the  case  of  U.  S.  v.  Eckford,  1  How.  250,  11 
L.  Ed.  120,  where,  on  page  261,  1  How.,  and 
page  124, 11  L.  Ed.,  the  court  say:  "We  think 
the  rule  established  by  this  court  in  the  case 
of  U.  S.  V.  January,  7  Cranch,  572,  8  L.  Ed. 
443,  is  the  true  one.*'  In  that  case  the  court 
say:  "The  debtor  has  the  option,  if  he  think 
fit  to  exercise  it,  and  may  direct  the  applica- 
tion of  any  particular  payment  at  the  time  of 
making  it  If  he  neglects  to  make  the  appli- 
cation, the  creditor  may  make  it.  If  he  also 
neglects  to  apply  the  payment,  the  law  will 
make  the  application."  But  the  court  adds: 
"A  majority  of  the  court  is  of  opinion  that  the 
rule  adopted  in  ordinary  cases  is  not  applica- 
ble to  a  case  where  different  sureties  under 
distinct  obligations  are  interested.  For  the 
treasury  officers-  and  the  agents  of  the  law,  it 
regulates  their  duties,  as  it  does  the  duties 
and  rights  of  the  collector  and  his  sureties. 
The  officers  of  the  treasury  cannot  by  any  ex- 
ercise of  their  discretion  enlarge  or  restrict 
the  obligations  of  the  collector's  bond.  Much 
less  can  they  by  the  mere  fact  of  keeping  an 
account  current,  in  which  debits  and  credits 
are  entered  as  they  occur,  and  without  any 
express  appropriation  of  payments,  affect  the 
rights  of  sureties.  The  collector  is  a  mei*e 
agent  or  trustee  of  the  government.  He 
holds  the  money  he  receives  in  trust,  and  is 
bound  to  pay  It  over  to  the  government  as  the 
law  requires;  and  in  the  faithful  performance 
of  this  trust  his  sureties  have  a  direct  inter- 
est, and  their  rights  cannot  be  disregarded. 
It  is  true,  as  argued,  if  the  collector  should 
misapply  the  public  funds,  his  sureties  are  re- 
sponsible; but  this  is  not  the  question  undei 
consideration.  The  collector  does  not  misap- 
ply the  funds  in  his  hands,  but  pays  them 
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over  to  tbe  goyernmenl;  without  any  special 
direction  as  to  their  application.  Can  the 
treasury  officers  say,  under  such  circumstan- 
ces, that  the  funds  currently  received  and 
paid  over  shall  be  appropriated  in  discharge 
of  a  defalcation  which  occurred  long  before 
the  sureties  were  bound  for  the  collector, 
and  by  such  appropriation  hold  the  sureties 
liable  for  the  amount?  Tbe  statement  of  the 
case  Is  the  best  refutation  of  the  argument. 
It  is  so  unjust  to  the  sureties,  and  so  directly 
in  conflict  with  the  law  and  its  policy,  that  it 
requires  but  little  consideration."  These 
cases  only  refer  to  the  misapplication  of  sudi 
payments  (and  it  is  misapplication)  by  the 
receiving  officers  of  the  govenunent,  but  rec- 
<^:niEe  all  the  way  through  the  collectcHr's 
right  to  direct  the  application,  however  un- 
just it  may  be  to  the  sureties.  In  the  case 
of  State  V.  Wade,  cited,  the  case  of  Inhabit- 
ants of  Readfleld  ▼.  Shaver,  50  Me.  87,  79  Am. 
Dec  692,  is  cited  in  support  of  tbe  collector's 
right  to  direct  such  payment,  while  it  is  held 
that  a  collector  of  taxes  when  he  paid  the 
same  into  the  treasury  had  a  right  to  direct 
it  to  be  applied  to  the  taxes  due  from  either 
of  two  years  in  which  he  had  different  sure- 
ties on  his  bond. 

That  Sheriff  Keadle  was  so  interested  In 
the  matter  of  this  proceeding  as  to  be  a  nec- 
essary party  thereto  manifestly  appears  from 
the  record.  Gross  v.  Railroad  Ob.,  34  W.  Va. 
742, 12  S.  B.  765;  Armstrong  v.  County  Court, 
15  W.  Va.  190.  The  question  arises,  can  the 
appellee  maintain  this  proceeding  In  his 
name  as  sheriff  of  Mingo  county?  Section 
(17,  c.  29,  Ck)de,  provides  "that  the  taxes  a»- 
sessed  for  the  last  year  of  the  term  of  office 
of  the  sheriff  shall  be  paid  to  or  settled  with 
the  sheriff  who  was  in  office  at  the  time  the 
assessment  was  made."  The  taxes  so  paid 
into  the  treasury  in  this  case  were  assessed 
in  the  last  year  of  the  term  of  Keadle  in  said 
office,  and  were  also  paid  in  while  he  was  yet 
sherlif,— paid  to  the  auditor,  under  the  stat- 
ute, whose  duty  it  was  to  account  to  said 
sheriff  therefor;  and,  as  has  been  seen,  the 
sheriff  had  the  right  to  direct  its  application 
to  his  indebtedness,  however  inequitable  such 
application  may  be  as  affecting  his  sureties; 
and  while,  without  such  direction  on  the  part 
of  Keadle,  it  would  have  been  the  plain  duty 
of  the  auditor,  having,  as  was  the  fact,  full 
knowledge  of  the  source  of  its  payment,  and 
on  what  accounts,  to  have  applied  the  same  to 
the  taxes  of  1899.  Such  application  as  was 
made  in  this  case  may  well  be  said  to  be  a 
hard  case,  but,  as  said  by  Judge  Holt  in 
Gross  V.  Railroad  Go.,  84  W.  Va.,  at  page  747, 
12  S.  B..765,  "hard  cases  make  bad  law.'* 
When  we  undertake  to  correct  particular 
wrongs  or  prevent  great  hardships  in  special 
cases,  whl:h  can  only  be  done  by  the  viola- 
tion of  long-established  and  well-settled  prin- 
ciples, the  particular  wrong  would  better  go 
uncorrected.  The  wrong  that  results  from 
tbe  misapplication  of  these  payments  at  the 
dlrectior.  of  Keadle  is  only  disclosed  Ind* 


dentally,  and  is  not  really  In  is^ue.  If  the 
money  should  be  in  this  proceeding  directed 
to  be  paid  to  6.  W.Taylor,  as  sheriff  of  Mingo 
county,  it  would  go  to  relieve  the  said  Sheriff 
Taylor  and  his  sureties  on  his  official  bond, 
and  might  not  go  to  any  extent  to  the  relief 
of  the  sureties  of  Keadle  on  his  last  bond. 
The  peremptory  mandamus  should  not  have 
been  awarded,  and  the  judgment  of  the  cir- 
cuit court  is  reversed,  and  the  petition  dls- 
missedi 

DBNT,  J.  (dissenting).  The  essential  facts 
in  this  case  are  as  follows:'  N.  J.  Keadle 
was  elected  sheriff  of  Mingo  county  for  the 
term  beginning  January  1,  1897,  and  gave 
bond  as  such,  with  certain  persons  as  sure- 
ties, whose  names  are  not  revealed  In  the  . 

record.    On  the day  of ,  1898*  by 

the  requirement  of  the  county  court,  he  ex- 
ecuted an  additional  bond,  with  John  Effler 
and  William  M.  Cox  as  his  sureties.  The 
county  court,  having  ascertained  that  Keadle 
was  defaulting  in  the  discharge  of  the  duties 
of  his  office,  and  that  his  sureties  were  insuf- 
ficient, required  him  to  execute  a  second  ad- 
ditional bond,  which  he  did  on  the  14th  day 
of  August  1399,  with  J.  E.  Peck,  G.  W.  Tay- 
lor, 6.  R.  Buskirk,  Mary  Taylor,  S.  J.  Strat- 
ton,  M.  B.  Beavers,  John  A.  Sheppard,  M.  H. 
Waldron,  J.  S.  Miller,  M.  W.  Hawley,  Lucy 
B.  Keadle,  Wells  Gdodykoontz,  W.  A  John- 
son, H.  W.  Peck,  and  J.  B.  Buskirk  as  his 
sureties.  These  sureties,  being  aware  of 
Keadle's  defalcation,  before  they  would  be- 
come his  sureties,  required  him  to  enter  into 
an  arrangement  to  appoint  J.  B.  Peck  and 
G.  W.  Taylor,  of  their  number,  his  deputies, 
and  permit  them  to  arrange  and  control  all 
financial  matters,  so  as  to  prevent  any  fur- 
ther defalcation  on  his  part,  and  preserve 
them  harmless  from  loss  thereby.  The  au- 
ditor and  the  county  court  both  had  notice  of 
this  arrangement,  and  made  no  objection 
thereto.  Under  it  these  deputies  proceeded 
to  collect,  and  account  to  the  state,  county, 
and  district  for,  the  tax  levies  of  1899.  Sher- 
iff Keadle  was  in  arrears  to  both  county  and 
state  for  taxes,  licenses,  and  fines  collected 
for  the  year  1896.  In  January,  1900, .  the 
sureties  on  the  last  bond,  learning  that  the 
sheriff,  in  violation  of  his  agreement,  was 
about  to  make  an  effort  to  have  the  auditor 
to  apply  the  tax  levies  for  county  purposes 
on  railroad  corporation  for  the  year  1899  paid 
to  the  auditor,  for  the  county's  benefit,  on 
his  defalcation  to  the  state  for  the  year  1898, 
for  the  purpose  of  self -protection  notified  the 
auditor  not  to  make  such  application,  and 
moved  the  county  court  because  thereof  to 
relieve  them  from  further  liability  on  the 
sheriff's  bond.  The  county  court  required 
Keadle  to  give  a  new  bond,  and,  he  failing 
to  do  so,  on  the  29th  day  of  January,  1900, 
his  office  was  declared  vacant;  and  George 
W.  Taylor,  one  of  the  sureties,  and  a  deputy, 
was  appointed  to  fill  out  the  unexpired  term. 
He   therefore   demanded   that  the   auditor 
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should  pay  over  or  account  to  him  for  said 
railroad  tax  levies  for  county  purpose^  for 
the  year  1899,  amountingr  to  ^6,390.23.  This 
the  auditor  refused  to  do,  for  the  reason  that 
Keadle  had  given  directions  In  writing  he- 
fore  his  removal  from  office  to  apply  th^se 
levies  on  his  defalcation  for  the  year  1898, 
and,  while  he  had  not  yet  done  so,  he  be- 
lieved he  had  the  legal  right  to  do  so.  There- 
upon these  proceedings  were  instituted  to 
test  this  question,  and  to  determine  promptly 
to  whom  these  county  funds  now  in  the 
hands  of  the  auditor  were  legally  payable. 
The  circuit  court  determined  that  it  was  the 
duty  of  the  auditor  to  pay  or  account  for 
these  levies  to  the  present  sheriff,  as  the 
treasurer  of  and  for  the  benefit  of  the  coun- 
ty, and  that  Keadle  had  no  right  to  direct, 
or  the  auditor  any  right  to  apply,  these  funds 
to  the  sheriff's  default  for  the  year  1898  to 
the  state;  and  now  this  court.  In  its  wisdom, 
holds  that  the  circuit  court  erred,  and  that 
Keadle  had  the  right  to  misappropriate  the 
county's  levies  for  county  purposes  for  the 
year  1899,  and  to  pay  his  default  to  the  state 
for  the  year  1898,  and  that  he  is  legally  au- 
thorized to  make  such  appropriation. 

The  auditor  is  simply  seeking  to  discharge 
his  duty  to  the  state,  and  has  wisely  left 
such  misappropriatfon  of  the  county's  funds 
to  be  made  by  this  court  This  makes  such 
appropriation  a  legal  application  by  the  de- 
faulting sheriff  of  funds  held  to  be  subject 
to  his  order,  and  relieves  his  sureties  on  his 
last  bond  from  any  liability  by  reason  there- 
of. His  legal  application  of  such  funds  could 
create  no  default  for  which  sureties  could 
be  held  liable,  as  such  sheriff  during  the  ex- 
istence of  •their  liability  never  had  such  funds 
in  his  possession  or  under  his  control,  but 
they  were  in  the  hands  of  the  Joint  collect- 
ing agent  of  both  the  state  and  the  county. 
If  his  direction  to  misapply  this  fund  was 
legal,— and  the  Judgment  of  this  court  makes 
it  so,— these  sureties  incur  no  liability,  for 
he  is  guilty  of  no  default  under  his  bond. 
It  is  true,  he  has  authorized  the  misappropri- 
ation of  the  county's  funds  to  the  payment 
of  his  indebtedness  to  the  state,  yet  this 
court  holds  that  he  had  the  right  to  do  this, 
for  the  reason  that  he  was  sheriff  at  the  time 
the  assessment  was  made,  and  that  he  is 
chargeable  with  the  funds,  not  at  the  date 
of  the  receipt  thereof,  but  at  the  date  of  the 
assessment,  which  throws  the  liability  whol- 
ly on  his  sureties  at  that  time,  and  not  on 
those  who  subsequently  became  his  sureties, 
and  that  after  such  assessment  the  county 
court  could  not  remove  him,  so  as  to  prevent 
his  making  such  application,  without  regard 
to  who  was  injured  thereby.  For,  if  the 
county  court  coidd  effect  such  result  one  day 
after  the  assessment  was  made,  they  could 
do  so  at  any  time  before  the  fund  was  paid 
over  to  him.  By  this  holding  the  liability 
for  these  funds  Is  placed  on  the  sureties  get- 
ting the  benefit  thereof,  and  they  must  ac- 
count to  the  county  therefor,  and  hence  they 


gain  nothing  and  are  put  In  no  better  condi- 
tion by  this  misapplication  of  the  county's 
funds.  Their  liability  remains  the  same,  and 
they  have  no  interest  in  this  .controversy. 
The  last  sureties,  beipg  relieved  from  all  lia- 
bility by  the  holding  of  the  court  in  sustain- 
ing the  legality  of  the  sheriff's  misappropria- 
tion, are  no  longer  Interested  in  this  contro- 
versy. But  if  it  is  an  illegal  misappropria- 
tion of  the  county's  funds,  notwithstanding 
the  court's  decision,  now  res  adjudicata,  the 
sureties  on  the  last  bond  have  relieved  them- 
selves from  all  liability  by  doing  far  more 
than  is  required  of  them,  in  notifying  the 
proper  authorities  of  such  threatened  illegal 
misappropriation  in  time  for  them  to  prevent 
the  same;  -«md  they  cannot  be  made  liable 
by  a  miscarriage  of  Justice  in  a  proceeding 
In  this  court  to  which  they  are  not  parties, 
and  by  which  they  are  not  bound.  When 
the  county  authorities  have  notice  of  a  wrong 
about  to  be  committed,  to  the  county's  det- 
riment. It  becomes  their  duty  to  prevent  such 
vrrong,  for  the  protection  of  interested  third 
parties  not  in  a  position  to  protect  them- 
selves; and,  if  they  fall  to  do  so,  the  county, 
and  not  such  interested  third  parties,  should 
bear  the  loss.  These  last  sureties,  not  being 
liable,  whatever  may  be  the  final  result  of 
this  suit,  are  not  necessary  parties  thereto; 
and  the  former  sureties,  having  a  fixed  lia- 
bility, which  this  suit  cannot  change,  are  also 
unnecessary  parties.  If  they  could  get  the 
funds  credited  on  their  old  liability,  they  ac- 
quire a  new  liability  equal  In  extent.  Nor 
is  Keadle  a  necessary  party,  for  his  liability 
continues  regardless  of  the  result  of  this  liti- 
gation. His  creditor  may  be  changed  from 
the  state  to  the  county,  but  not  the  amount 
of  his  indebtedness.  He  creates  a  new  debt 
to  pay  an  old  one. 

The  question  in  this  case  narrows  itself 
down  between  the  county  of  Mhigo,  repre- 
sented by  its  treasurer  and  collector,  Sh^ff 
Taylor,  on  the  one  side,  and  the  state,  rep- 
resented by  its  auditor,  on  the  other  side,  as 
to  whether  the  county  or  state  shall  be  com- 
pelled to  sue  the  sheriff  and  his  sureties  on 
the  first  two  bonds,  or,  they  being  admitted- 
ly insolvent,  which  shall  bear  the  loss  occa- 
sioned thereby,— the  taxpayers  of  the  county 
or  the  taxpayers  of  the  state?  It  is  argued 
that,  because  the  court  failed  to  take  a  good 
bond,  the  loss,  equitably,  should  fall  on  the 
taxpayers  of  the  county.  This  would  make 
the  taxpayers  of  the  county  all  sureties  of 
the  sheriff,  although  the  law  nowhere  so 
provides.  The  county  court,  in  taking  a 
sheriff's  bond,  acts  as  the  agent  of  the  state 
as  well  as  of  the  county,'  under  laws  made 
by  the  former,  and  which  has  not  yet  seen 
fit  to  enact  a  law  making  the  taxpayers  of 
each  county  responsible  for  the  defaults  of 
its  sheriff.  Before  this  is  done  the  people 
must  be  consulted,  unless  it  can  be  effected 
by  Judicial  construction  in  violation  of  the 
constitutional  Inhibitions,  regardless  of  ttk» 
fundamental  principles  of  right  and  Justice* 
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The  funds  In  controversy  belong  to  the  coun- 
ty. They  arise  from  levies  made  to  meet 
the  county's  current  expenses  for  the  fiscal 
year  beginning  In  1809  and  ending  in  1900. 
The  auditor  holds  them  as  trustee  for  the 
county*.  There  is  no  law,  other  than  the  de- 
cision of  this  court,  authorizing  him  to  use 
them  to  pay  a  default  of  the  sheriff  of  state 
moneys  for  the  fiscal  year  1898;  but  if  the 
sheriff  was  treasurer  and  collector  of  public 
moneys  for  state  funds  for  1899,  to  this  ex- 
tent the  two  funds  may  be  set  off  against 
each  other,  but  not  otherwise.  In  such  case 
the  sheriff  would  have  state  funds  to  substi- 
tute for  the  county  funds  In  the  hands  of  the 
auditor.  A  fair  exchange  would  be  no  rol>- 
bery.  But  where  the  'sheriff  has  no  state 
funds  in  his  hands,  but  he  is  a  defaulter  to 
the  state  for  a  previous  year,  there  is  no  law, 
except  the  decision  of  this  court,  that  will 
permit  him  to  satisfy  his  default  to  the  state 
by  creating  a  like  default  to  the  county. 
He  cannot  spoil  the  few  to  satisfy  the  obli- 
gations of  the  many.  Such  was  not  the  in- 
tention of  the  legislature  in  authorizing  the 
auditor  to  make  such  arrangements  with 
the  sheriffs  as  may  be  most  convenient.  To 
adapt  the  argument  of  Judge  Green  in 
the  case  of  State  v.  Wade,  15  W.  Va.  535, 
to  this  case,  we  would  say:  **To  con- 
strue this  statute  to  authorize  the  auditor, 
at  his  mere  will  and  pleasure,  by  conniv- 
ance with  or  directl<m  of  a  defaulting  sheriff, 
to  apply  a  sum  of  money  paid  on  the  taxes 
ef  one  year  for  county  purposes  to  the  ar- 
rears of  taxes  of  other  years  for  state  pur- 
poses, is  to  convert  a  statute  Intended  mere- 
ly for  the  convenience  of  the  state  into  a 
statute  which  would  enable  the  auditor  to  do 
gross  injustice  to  the  taxpayers  of  the  coun- 
ty, and  confer  great  pecuniary  benefit  on  the 
taxpayers  of  the  state,  by  shifting  liability 
from  the  large  resources  of  the  latter  to  the 
limited  resources  of  the  former,  and  thus 
render  the  burdens  of  taxation  grossly  un- 
equal. A  statute  thus  interpreted.  Its  uncon- 
stitutionality is  undoubted.  The  Just  bur- 
dens of  the  taxpayers  of  the  state  ought  not 
to  be  imposed  on  the  taxpayers  of  a  single 
county.'*  The  legislature  enacted  no  such 
law,  but  it  becomes  law  by  the  misconstruc- 
tion of  this  court,  and,  if  persisted  in,  it  can 
only  be  obviated  by  the  legislature  placing 
the  liability  where  it  justly  belongs. 

Admitting  that  this  controversy  is  a  ques- 
tion of  liability  between  two  sets  of  sureties, 
the  same  conclusions  must  follow.  The  last 
sureties.  If  liable  for  the  taxes  of  1899,  have 
the  right  to  prevent  their  principal  from 
misapplying  them  to  his  default  for  the 
year  1898,  for  which  they  are  not  liable. 
They  do  this  by  notifying  the  auditor  not  to 
make  such  misapplication,  even  though  au- 
thorized so  to  do  by  their  principal.  This 
relieves  them  from  all  liability  if  the  auditor 
persists  in  making  the  misapplication.  For, 
as  is  said  in  Chapman  v.  Com.,  25  Orat  748: 
'The  auditor  must,  of  course,  act  in  good 


fUth.  He  cannot  legally  apply  to  the  bene- 
fit of  A.  money  he  knows  ought  to  be  applied 
to  B,  If  a  sheriff  receive  money  for  which 
his  surety,  B.,  is  liable,  he  ought  to  apply 
it  to  the  discharge  of  such  liability,  and  not 
to  the  discharge  of  the  liability  of  A.  on  his 
account  Such  a  misappropriation  would  be 
a  fraud  on  the  rights  of  B.,  and,  if  the  audi- 
tor received  the  money  with  knowledge  of 
the  fraud,  he  would  be  particeps  criminis/' 
Such  misapplication  would  be  void,  and  the 
parties  legally  entitled  thereto  have  the 
right  to  recover  the  money  so  misapplied. 
The  sureties  on  the  last  bond,  to  avoid  such, 
liability— First,  protected  themselves  by  an 
agreement,  as  they  had  a  perfect  right  to  do, 
of  which  the  auditor  and  county  court  both 
had  notice;  second,  they  notified  the  auditor 
not  to  make  the  threatened  misapplication; 
and,  third,  they  notified  the  county  court,  and 
it  became  Its  duty  to  protect  the  sureties. 
This  it  undertook  to  do,  by  removing  the 
old  and  appointing  a  new  sheriff,  who  was 
authorized,  as  Its  agent  and  treasurer,  to  re- 
ceive the  money  due  the  county  In  the  hands 
of  the  auditor.  He  forthwith  demanded  the 
fund,  and,  on  refusal  of  the  auditor,  imme- 
diately began  this  proceeding,  not  in  his  own 
interest,  but  in  that  of  the  county,  to  secure 
the  funds  due  it.  If  he  had  received  the 
fimd  to  which  he  was  legally  entitled,  he 
would  receive  it  as  treasurer  of  the  county, 
and  his  sureties  would  have  become  liable 
for  the  proper  disbursement  on  the  order 
of  the  county  court.  But  not  being  able  to 
secure  same,  but  being  deprived  of  it  by  the 
decision  of  this  court,  neither  he  nor  bis 
sureties  became  responsible  for  it  in  any 
manner.  It  is  for  the  county's,  and  not  for 
his  or  his  sureties',  interests  for  him  to  re- 
ceive it  Had  he  failed  to  do  or  neglected 
his  duty  in  this  respect,  the  county  court 
could  have  held  him  and  his  sureties  liable 
for  his  default  In  taking  these  many  steps 
to  protect  themselves,  the  sureties  did  far 
more  than  the  law  required  of  them;  for  it 
was  the  duty  of  the  auditor,  having  full 
knowledge  of  the  source  of  the  fund,  and  be- 
ing both  the  agent  of  the  state  and  county 
with  regard  thereto,  to  apply  the  same,  as 
the  law  ddrects;  and.  If  he  fails  to  do  so, 
they  cannot  be  held  responsible  for  his  mal- 
feasance, but  are  thereby  relieved  from  all 
liability  for  the  fund,  especially  when  such 
Illegal  misapplication  is  sustained  by  this 
court;  for,  however  erroneous  such  decision 
may  be,  it  is  law  until  abrogated  by  the 
legislature.  These  sureties,  without  taking 
any  steps  whatsoever,  had  the  right  to  rely 
'  on  the  auditor's  legal  application  of  the  fund. 
The  law  governing  In  such  cases  is  plainly 
stated  in  the  fifth  point  of  the  syllabus  of 
Chapman  v.  Oom.,  25  Orat  722,  as  follows: 
"If  the  debts  be  due  by  a  collector  of  other 
receiver  of  public  money  under  bonds  with 
different  sets  of  sureties,  then  the  law  will 
80  apply  the  payment,  if  possible,  as  Chat 
the  money  collected  under  one  bond  shall  be 


282 


80  SOUTHEASTBBN  RBPOBTBB. 


(Ga. 


applied  to  the  relief  of  the  Bureties  in  that 
bond.  And  the  creditor,  in  such  a  case,  if 
he  be  informed  as  to  the  source  from  which 
the  money  with  which  a  payment  may  hare 
been  made  was  derived,  cannot  apply  It  oth- 
erwise, even  with  the  consent  or  by  the  di- 
rections of  the  principal  debtor."  The  pro- 
visions of  the  statute  directing  the  auditor 
to  account  for  and  settle  the  taxes  assessed 
for  the  last  year  of  the  term  of  office  of  a 
sheriif,  with  the  occupant  of  the  office  at 
the  time  such  taxes  were  assessed,  were  not 
intended  to  apply  to  a  defaulting  sheriff,  nor 
to  enlarge  his  rights,  nor  authorize  him  to 
change  the  rights  of  his  sureties,  nor  transfer 
his  default  from  the  state  to  the  county; 
but  it  was  to  have  each  year's  taxes  preserv- 
ed separately,  and  applied  properly  to  the 
year  to  which  they  belong.  If  Keadle  had 
received  the  taxes  levied  for  the  state  on 
persons  and  property  within  the  county  of 
Mingo  for  the  year  1809,  other  than  the  rail- 
road taxes,  then  he  is  entitled  to  receive  the 
railroad  taxes  for  such  year.  As  the  record 
discloses,  he,  by  agreement  with  his  sureties, 
was  to  receive  no  taxes  for  the  year  1800. 
They  were  to  go  into  the  hands  of  his  sure- 
ties, and  now  they  mu^t  go  into  the  hands 
of  his  successor,  who  succeeded  to  all  his 
unsettled  business,  and  who  must  account  to 
the  state  for  its  share  of  the  taxes  for  1809. 
Taylor,  as  sheriff,  might  have  held  back  from 
the  auditor  the  state  taxes  for  the  year  1800, 
sufficient  to  cover  the  county  taxes  for  the 
same  year  withheld  by  the  auditor,  and  thus 
compelled  the  auditor  to  sue  him  and  his 
sureties  on  a  final  settlement,  and  in  such 
suit  raised  the  questions  here  presented.  The 
writ  of  mandamus,  however,  furnishes  a  more 
speedy,  efficacious,  and  Just  remedy  to  all  the 
parties  concerned,  and  the  right  thereto  is 
undoubtedly  clear.  The  sureties,  as  hereto- 
fore shown,  are  not  interested  in  this  contro- 
versy. Nor  is  Taylor  or  his  sureties,  for,  if 
he  does  not  receive  the  money,  he  is  not 
chargeable  therewith.  Neither  a  sheriff  nor 
his  sureties  are  chargeable  with  the  moneys 
collected  by  the  auditor  until  they  are  actual- 
ly paid  over  or  accounted  for  in  some  way 
to  such  sheriff's  credit  or  benefit,  being  an 
obligation  for  which  such  sureties  are  liable. 
An  auditor,  by  paying  a  sheriff's  back  de- 
faults, though  with  his  consent  or  direction, 
cannot  make  his  present  sureties  liable,  un- 
less they  were  liable  for  such  debts  bef(H*e- 
hand.  An  auditor,  without  the  consent  of 
parties  interested,  cannot  change  old  or  create 
new  liabilities;  nor  can  a  principal,  without 
their  consent,  increase  the  liability  of  his 
sureties. 

This  case,  plainly  stated,  is  this:  The  au- 
ditor has  in  his  hands  $6,390.23,  funds  belong- 
ing to  the  county  of  Mingo, '  arising  from 
the  tax  levies  on  railroad  property  for  county 
purposes  for  the  year  1800.  The  sheriff,  as 
treasurer  and  agent  for  the  county,  m  its 
name  and  for  Its  benefit  demands  its  appUca- 
^on  to  the  purposes  for  which  the  levies  were 


made.  This  court  says:  ''No;  the  fund  can- 
not be  so  applied,  because  a  defaulting  sher- 
iff, whose  place  the  plaintiff  now  holds,  has 
directed  the  auditor  to  misapply  the  same  on 
his  defalcation  to  the  state  for  a  previous 
year,  and  thus  transfer  his  default  «to  the 
state  for  the  year  1808  to  the  county  for  1800, 
lifting  a  burden  from  the  shoulders  of  the 
taxpayers  of  the  state,  and  placing  it  on  the 
shoulders  of  the  taxpayers  of  the  county." 
Such  a  perversion  of  law.  Justice,  right,  and 
the  taxing  power  has  not  nor  ever  will  re- 
ceive, the  sanction  of  the  legislature;  nor 
will  the  taxpayers  of  the  state  at  large  be- 
come particeps  criminis  thereto,  by  suffering 
the  taxpayers  of  the  little  county  of  Mingo 
to  bear  this  unjust  burden  imposed  upon 
them  by  the  inequitable  Judgment  of  this 
court  If  they  permit  injustice  to  grow, 
though  they  sow  not  the  seed,  in  the  end  they 
wlU  reap  its  fruits,  more  bittw  than  galL 
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(Supreme  Court  of  Georgia.    July  17,    1001.) 

TRESPASS— CULTIVATBD  LANDS— BVIDBNCBi 

1.  Under  sectioD  220  of  the  Penal  Oode,  a 
tenant  placed  in  possession  of  land  by  the  own- 
er is  authorized  to  forbid  a  trespass  upon  the 
land  by  another. 

2.  The  words  "cultivated  land,"  in  this  sec- 
tion, are  not  intended  to  apply  to  such  land 
only  as  at  the  time  has  growing  crops  upon 
it  If  it  is  actually  prepared  for  a  crop,  or  if 
it  has  been  used  for  growing  crops,  and  the 
owner  intends  to  again  devote  it  in  due  season, 
to  such  use,  a  trespass  upon  it  may  be  punish- 
ed under  this  section. 

8.  The  evidence  warranted  the  verdict  and 
there  was  no  error  in  refusing  to  grant  a  new 
trial. 

(Syllnbus  by  the  Court.) 

Error  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

William  Bryce  was  convicted  of  trespass, 
and  brings  error.    Affirmed. 

Roland  Ellis,  Minter  Wimberly,  and  D.  W. 
Rountree,  for  plaintiff  in  error.  Wm.  Brun- 
son,  SoL  Gen.,  for  the  State. 


SIMMONS,  O.  J.  The  record  discloses  that 
Bryce  was  accused*  under  section  220  of  the 
Penal  Code.  Mrs.  Sheffield,  the  prosecutrix, 
and  Bryce,  the  defendant  claimed  certain 
land  under  deeds  made  by  a  common  grantor. 
The  prosecutrix  claimed  she  had  no  notice 
of  the  deed  to  the  defendant  when  she  pur- 
chased the  land.  The  defendant's  statement 
and  evidence  tended  to  show  that  she  did 
have  such  notice.  The  evidence  for  the  state 
was  to  the  contrary,  and  also  showed  that 
Mrs.  Sheffield  and  her  immediate  grantor 
had  lived  upon  the  land  for  nearly  seven 
years  before  the  trespass  complained  of  was 
committed.  Just  prior  to  the  time  of  the 
trespass  she  removed  from  the  land,  and  pla- 
ced her  daughter  in  possession.  While  the 
daughter  was  in  possession,  she  forbade  the 
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defendant  to  trespass  or  |^  upon  the  land. 
Subsequently  the  daughter  left  the  place,  put- 
ting another  family  In  possession.  While 
this  family  was  in  possession,  the  defendant 
entered  the  house,  and  put  a  tenant  therein; 
and  this  tenant,  under  the  direction  of  the 
defendant,  sowed  the  land  in  oats,  and  plow- 
ed in  the  same.  This  land  was  nninclosed, 
and  had  no  crop  growing  upon  it  at  the  time 
of  this  trespass,  which  was  in  December.  It 
had^  however,  for^  several  years  been  used 
as  a  garden,  and  vegetables  had  been  grown 
vupon  it  the  preceding  season.  Under  this 
state  of  facts,  the  defendant  was  found 
guilty  by  a  Jury  in  the  city  court  of  Macpn. 
He  moved  for  a  new  trial,  and  the  jnotion 
was  overruled.  To  this  he  excepted.  The 
principal  grounds  insisted  upon  by  counsel 
for  the  plaintiff  in  error  here  were:  First, 
that  the  owner  of  the  land  did  not  give  per- 
sonal notice  to  Bryce  to  keep  oft  of  the  land 
until  after  the  trespass  had  been  committed, 
and  that  the  daughter,  left  in  possession  by 
the  owner,  was  not  authorized  to  give  the 
notice  required  by  the  Code;  and,  second, 
that  the  judge  erred  in  charging  as  to  the 
meaning  of  the  words  ''cultivated  land,"  as 
used  in  the  section  of  the  Code  under  which 
the  defendant  was  convicted. 

1.  The  defendant  was  accused'  under  sec- 
tion 220  of  the  Penal  Code,  which  is  as  fol- 
lows: "If  any  person  shall  willfully  enter, 
go  upon  or  pass  over  any  field,  orchard,  gar- 
den or  other  inclosed  or  cultivated  land  of 
another,  after  being  personally  forbidden  so 
to  do  by  the  owner  or  person  entitled  to  the 
possession  for  the  time  being,  or  authorized 
agent  thereof,  he  shall  be  guilty  of  a  misde- 
meanor." It  will  be  observed  that  this  sec- 
tion provides  that  any  one  of  three  classes 
of  persons  may  give  the  requisite  notice,— 
the  owner,  the  person  entitled  to  the  posses- 
sion for  the  time  being,  or  the  authorized 
agent.  The  evidence  shows  that  the  owner 
did  not  give  the  notice  until  after  the  tres- 
pass had  been  committed;  but  it  also  shows 
that  her  daughter,  left  by  her  In  possession 
of  the  premises,  did,  while  in  possession,  for- 
bid Bryce's  trespassing  upon  the  land.  We 
think  the  notice  by  the  daughter  was  suffi- 
cient, under  the  statuta  She  was  entitled 
to  the  possession  at  the  time  she  gave  the 
notice,  for  the  owner  of  the  premises  had 
placed  her  there.  She  was  a  tenant,  and  it 
was  her  duty  to  protect  the  premises  from 
trespass,  and,  when  it  was  necessary  to  their 
protection,  to  give  the  notice  required  under 
the  Code.  It  would  have  been  a  breach  of 
her  duty  as  tenant  to  sit  by  and  see  trespass 
committed  upon  the  property  in  her  posses- 
sion without  taking  any  steps  to  prevent  it 
Moreover,  she  was,  while  in  possession,  the 
authorized  agent  of  the  owner  to  protect  and 
preserve  the  property.    As  such  agent  she 


had  full  authority  to  give  the  notice  required 
under  the  Code.  It  is  true  that,  according  to 
the  evidence,  the  trespass  was  not  commit- 
ted until  after  the  daughter  had  left  the 
place;  but  It  also  appears  that,  before  leav- 
ing, she  took  the  precaution  to  put  a  family 
in  the  house,  who  held  the  same  for  her  and 
.  for  the  owner.  We  think  the  notice  given 
by  the  daughter  of  the  owner  was  a  compli- 
ance with  the  terms  of  the  statute. 

2.  The  Judge  charged  the  Jury,  in  sub- 
stance, that  the  words  "cultivated  land,**  as 
used  in  this  section  of  the  Code,  did  not 
mean  that  the  land  must  have  crops  growing 
upon  it  at  the  time  the  trespass  was  commit- 
ted. There  was  no  error  in  this  charge.  To 
restrict  these  words,  as  contended  for  by 
counsel  for  the  plaintiff  in  error,  so  that  no 
trespass  would  be  punishable  under  this  sec- 
tion unless  committed  upon  lands  upon 
which  crops  were  actually  growing,  would 
be  too  narrow  a  construction;  would,  indeed, 
be  narrower  than  the  plain  language  of  the 
Code.  These  words  evidently  include,  not 
only  land  upon  which  crops  are  growing,  but 
also  land  actually  prepared  and  ready  for  a 
crop,  and  land  which  has  been  used  for 
growing  crops,  and  which  the  owner  intends 
again  to  devote,  in  due  season,  to  such  use. 
According  to  the  evidence  In  the  record,  the 
land  here  in  question  was  an  unindosed  gar- 
den, which  had  been  in  cultivation  continu- 
ously, in  the  proper  seasons,  for  six  or  seven 
years.  The  construction  contended  for  by 
the  plaintiff  in  error  would  allow  any  person 
to  go  upon  the  uninclosed  lands  of  another 
at  a  time  when  the  crops  had  been  gathered, 
and  commit  any  sort  of  trespass,  although 
he  had  been  fully  notified  beforehand,  and 
forbidden  to  enter  upon  the  land.  He  might 
cut  ditches,  make  roads,  sow  grain,  or  do 
anything  else  he  desired,  against  the  will  of 
the  owner,  and  still  be  exempt  from  punish- 
ment under  this  section.  Such  a  construc- 
tion would,  in  our  opinion,  be  clearly  errone- 
ous. 

3.  It  was  contended  that  the  verdict  was 
contrary  to  the  evidence,  because  it  was 
shown  that  the  prosecutrix  purchased  the 
land  with  notice  of  the  deed  under  which  the 
defendant  claims.  The  charge  of  the  Judge 
was  sent  up  in  full  in  the  record,  and  we 
find  from  reading  it  that  he  submitted  this 
question  fairly  to  the  Jury.  The  Jury  be- 
lieved the  prosecutrix,  who  testified  that  she 
had  no  such  notice.  She  was  contradicted 
in  part  by  one  of  the  defendant's  witnesses 
and  by  the  defendant's  statement,  but  the 
Jury  passed  upon  this  disputed  question  of 
fact,  and  the  trial  Judge  approved  their  find- 
ing. There  was*  evidence  to  support  that 
finding,  and  there  was,  therefore,  no  error  in 
refusing  a  new  trial.  Judgment  afiftrmed. 
All  the  Justices  concurring. 
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MINDER  T.  STATE. 


(Supreme  Court  of  Georgia.    Jalj  18,  1901.) 

CRIMINAL    LAW— CONTINUANCE— HOMICIDES- 
INSTRUCTIONS— INSANITY— NEW  TRIAL. 

1.  Even  if  refnsing  to  continue  a  criminal 
case  because  of  the  absence  of  material  wit- 
nesses for  the  accused,  who  reside  in  another 
state,  is,  under  any  circumstances,  cause  for  a 
new  trial,  it  certainly  is  not  when  it  appears 
that  the  court  unsuccessfully  employed  all  the 
power  at  its  command  to  procure  the  attend- 
ance of  these  witnesses.  It  is  not  within  the 
power  of  a  court  of  this  state  to  send  its  offi- 
cers beyond  the  territorial  limits  of  this  state, 
with  a  riew  to  enforcing  the  attendance  of  non- 
resident witnesses  upon  such  court.  The  fail- 
ure of  the  law  to  provide  a  method  for  en- 
forcing the  attendance  of  nonresident  witnesses, 
or  for  the  procuring  and  reception  of  their 
depositions,  Is  not,  in  a  particular  case,  a  de- 
nial to  the  accused  of  the  equal  protection  of 
the  laws,  or  a  depriyation  of  nis  life  or  liberty 
without  due  process  of  law. 

2.  The  charge  of  tiie  judge  presented  with 
sufficient  fullness  and  clearness  not  only  the 
general  rule  ai^plicable  to  the  defense  of  in- 
sanity at  the  time  of  the  killing,  but  also  the 
rale  relating  to  delusional  Insanity.  It  was  not 
essential,  in  charging  the  jury  on  this  branch 
of  the  law,  for  the  court  to  use  the  term 
**paranoia,"  but  enough  if  the  principle  in- 
volved was  plainly  stated  to  the  jury. 

8.  In  order  to  sustain  the  independent  de- 
fense of  insanity  at  the  time  of  the  commission 
of  an  alleged  criminal  act,  it  is  incumbent  upon 
the  accused  to  prove  that  he  was  insane  at 
that  time;  and  an  Instruction  that  he  must 
prove  this  to  a  "reasonable  certainty"  is  not 
erroneous,  when  the  jury  are  distinctly  inform- 
ed that  a  preponderance  of  the  testimony  is  all 
that  is  requisite  to  establish  such  reasonable 
certainty. 

4.  The  assignments  of  error  in  the  motion  for 
a  new  trial  not  referred  to  above  presented  no 
sufficient  reason  for  granting  a  new  trial.  The 
case  was  fairly  submitted  to  the  jury,  the  evi- 
dence authorized  the  verdict,  and  the  discretion 
of  the  trial  judge  in  refusing  to  grant  a  new 
trial  will  not  be  interfered  with. 

(Syllabus  by  the  ODurt) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

J.  Minder  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

John  R.  Cooper  and  Herman  Brasch,  for 
plaintliT  In  error.  Wm.  Branson,  SoL  Gen., 
Robt  Hodges,  and  J.  M.  Terrell,  Atty.  Gen., 
for  the  8tate. 


OOBB,  J.  Minder  was  placed  on  trial  upon 
an  indictment  charging  him  with  the  ofTense 
of  murder,  and,  having  been  convicted,  was 
sentenced  to  death.  His  motion  for  a  new 
trial  was  overruled,  and  he  excepted. 

1.  In  one  of  the  grounds  of  the  motion  for 
a 'new  trial  complaint  Is  made  that  the  court 
erred  in  refusing  to  continue  the  case.  The 
application  for  a  continuance  was  made  up- 
on the  ground  of  the  absence  of  certain  wit- 
nesses whose  testimony,  it  Is  claimed,  was 
▼ery  material  to  the  defense  of  insanity  set 
up  by  the  Sjccused.  It  appeared  that  these 
witnesses  resided  In  the  state  of  Alabama; 
that  the  court  had  cansed  subpoenas  to  be 
Issued,  directed  to  these  witnesses;  that  they 
had  been  transmitted  by  mall  to  the  wlt- 


aesaefl;  that  the  mbpoenai  bad  been  received 
by  them;  and  that  they  had  refused  to  at- 
tend court,  upon  the  advice  of  their  counsel 
in  Alabama  that  there  was  no  law  requiring 
them  to  leave  their  state  to  attend  as  wit- 
nesses a  court  of  another  state.  It  distinctly 
appeared  that  the  witnesses  had  refused  to 
attend,  and  there  is  nothing  in  the  record  to 
Indicate  that  there  were  any  reasonable 
grounds  for  hoping  that  they  might  be  in- 
duced to  attend  at  a  subsequent  term  of  the 
court  if  the  case  had  been  continued.  Un- 
d^  such  circumstances.  It  does  not  seem  to 
us  that  the  court  erred  In  refusing  to  post- 
pone the  case.  In  a  case  of  this  character, 
where  the  life  of  the  accused  is  at  stake,  and 
the  court  has  at  its  conunand  no  compulsory 
process  which  could  be  used  to  enforce  the 
attendance  of  the  witnesses  from  beyond  its 
Jurisdiction,  a  promise  by  the  witnesses  to 
attend  at  a  subsequent  term  <^  the  court 
might  address  itself  very  strongly  to  the  dis- 
cretion of  the  trial  judge,  and  authorize  him 
to  continue  the  case;  but  certainly  there  is 
no  abuse  of  discretion  when  the  witnesses 
are  beyond  the  jurisdiction  of  the  court  and 
beyond  the  power  of  its  process,  and  not  only 
refuse  to  attend  voluntarily,  but  give  no  in- 
dication that  they  will  at  any  time  in  the 
future  be  willing  to  attend  upon  the  sessions 
of  the  court.  It  was  argued  here  that  the 
court  should  have  sent  an  officer  Into  the 
state  of  Alabama,  and  served  each  of  the  wit- 
nesses personally  with  subpcenaa.  We  do 
not  think  tl\e  court  had  any  authority  to  do 
this,  even  if  there  was  no  Impropriety  in  an 
officer  of  this  state  going  into  the  state  of 
Alabama  and  making  personal  service  of  a 
paper.  The  courts  of  this  state  are  under 
no  obligations  to  litigants  to  send  their  offi- 
cers beyond  the  limits  of  the  state  to  do  acts 
which  would  be  purely  voluntary  on  the  part 
of  such  officers;  and  certainly  the  court 
should  not  use  one  of  its  officers  in  this  way, 
when  the  sole  purpose  in  so  doing  would  be' 
to  produce  a  species  of  moral  coercion  upon 
a  citizen  of  another  state  to  come  into  this 
state,  when  he  is  not  required  by  law  to  do 
so,  and  would  have  a  right  to  Ignore  the 
command  of  the  court  thus  transmitted  to 
him.  The  point  was  made  in  the  court  be- 
low, and  was  argued  here,  that  the  failure 
of  the  law  of  this  state  to  provide  a  method 
for  compelling  the  attendance  of  witnesses 
from  beyond  the  jurisdiction  of  the  state,  or 
for  obtaining  the  depositions  of  such  wit- 
nesses and  allowing  them  to  be  introduced 
in  evidence  in  behalf  of  a  person  charged 
with  crime,  was  a  denial  to  such  person  of 
the  equal  protection  of  the  laws,  and  his  con- 
viction under  such  circumstances  would  be 
depriving  him  of  life  or  liberty,  as  the  case 
may  be,  without  due  process  of  law,  in  vio- 
lation of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States.  We  do  not 
see  how  a  person  on  trial  could  be  said  to  be 
denied  the  equal  protection  of  the  laws, 
when  he  is  tried  und^  laws  of  procedure  ap- 
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pllcable  to  every  person  charged  with  crime. 
Nor  can  we  see  how  a  person  is  deprived  of 
life  or  liberty  without  due  process  of  law  on 
account  of  not  having  the  benefit  of  the  tes- 
timony of  witnesses  who  are  beyond  the  jn* 
rlsdlctlon  of  the  court,  when  the  lawmaking 
power  of  the  state  is  powerless  to  make  any 
provision  which  would  result  in  the  compul- 
sory attendance  of  the  witnesses,  and  the  use 
of  depositions  in  such,  cases  is  directly  con- 
trary to  the  usages,  customs,  and  principles 
of  the  common  law. 

2.  Complaint  was  made  that  the  court  did 
not  in  its  charge  fully  cover  all  of  the  con- 
tentions of  the  accused  bearing  upon  the  de- 
fense set  up  by  him  of  delusional  insanity, 
and  did  not  explain  to  the  Jury  what  was 
meant  by  '*paranoia,"  or  delusional  insanity. 
An  examination  of  the  charge  has  satisfied 
OS  that  the  Judge  clearly  stated  to  the  Jury 
not  only  the  proper  rule  applicable  to  the 
defense  of  Insanity  at  the  time  of  the  killing, 
bat  also  the  rule  relating  to  delusional  in- 
sanity, sometimes  denominated  "paranoia.** 
It  Is  true  that  nowhere  in  his  charge  did  the 
Judge  use  the  term  "paranoia,*'  but  the 
charge  contained  a  clear  exposition  of  the 
law  applicable  to  the  defense  of  delusional 
inaanlty,  and  under  the  charge  the  Jury  could 
not  have  had  any  misunderstanding  as  to  the 
contention  of  the  accused, 

a.  Complaint  is  further  made  that  the 
court  erred  In  charging  the  Jury  that  when 
the  accused  relies,  upon  the  defense  of  in- 
sanity he  must  prove  the  truth  of  this  de- 
teauie  to  a  "reasonable  certainty."  While  the 
court  did  use  the  expression  quoted,  the 
charge  clearly  indicates  that  it  was  used  as 
the  equivalent  of  the  expression  "preponder- 
ance of  the  evidence";  for  in  another  part  of 
the  charge  the  Judge  instructed  the  Jury  that 
if  the  accused  "proves  his  Insanity  to  a  rea- 
sonable certainty,  by  a  preponderance  of  the 
testimony  in  the  case,"  the  Jury  will  be  au- 
thorised to  acquit.  When  the  charge  is  con- 
sidered as  a  whole,  we  do  not  think  there  is 
anything  in  the  use  of  the  expression  "rea- 
sonable certainty"  to  mislead  the  Jury,  even 
if  reasonable  certainty  would  require  a  high- 
er degree  of  mental  conviction  than  that 
brought  about  by  a  preponderance  of  the  evi- 
dence. 

4.  We  have  examined  carefully  all  of  the 
numerous  assignments  of  error  in  the  motion 
for  a  new  trial,  and  none  of  them,  other  than 
those  above  referred  to,  require  any  extend- 
ed discussion.  The  charge  of  the  Judge,  when 
taken  as  a  whole,  appears  to  be  free  from  er- 
ror, and  we  are  certain  that  none  of  the  as- 
signments of  error  on  the  portions  of  the 
charge  set  out  In  the  motion  for  a  new  trial 
are  well  taken.  There  appears  to  have  been 
no  error  committed  in  the  rulings  on  evidence 
complained  of,  but,  even  it  there  was  any  er- 
ror in  the  admission  of  any  of  the  testimony 
which  was  objected  to,  the  error  so  commit- 
ted was  not  of  such  a  character  as  to  require 


the  granting  of  a  new  trial.  The  deceased 
was  an  Irishman.  The  accused  was  a  Jew, 
and  undoubtedly  a  man  weak  both  in  mind 
and  body,  but  not  to  such  an  extent  as  to  be 
irresi)onsible.  The  deceased  seems  to  have 
been  thoroughly  imbued  with  an  antipathy  to 
Jews  in  general,  and  to  the  accused  In  par- 
ticular, and  never  lost  an  opportunity  to  In- 
sult by  language,  and  place  upon  the  accused 
indignities  which  were  hard  to  bear.  The 
evidence  authorized  an  Inference  that,  on  ac- 
count of  the  overbearing  conduct  of  the 
deceased  towards  the  accused  at  different 
tunes,  the  accused  was  In  mortal  dread  of  him, 
and  his  mere  presence  would  sometimes 
throw  the  accused  into  a  hlghly-exdted  and 
nervous  condition.  At  different  places  at 
which  the  accused  lived  the  deceased  had 
lived,  and  his  conduct  towards  the  accused 
had  been  that  which  was  calculated  to  insult 
and  degrade.  He  was  goaded  in  a  manner 
that  was  pitiable,  and  in  a  fit  of  desperation 
he  took  the  life  of  his  persecutor.  Under  the 
law,  he  was  guilty  of  murder.  The  Jury  were 
authorized  to  so  find,  the  trial  Judge  has  ap- 
proved this  finding,  and  we  have  no  authority 
to  interfere.  We  would,  however,  have  been 
better  satisfied  in  affirming  the  Judgment  of 
the  court  in  refusing  to  grant  a  new  trial, 
had  the  Jury  seen  fit,  in  the  exercise  of  the 
authority  which  the  law  vests  in  them,  to 
commute  the  penalty  to  life  imprisonment. 
That,  however,  is  a  matter  which  is,  under 
the  law,  left  to  the  Jury,  and  neither  the 
trial  Judge  nor  this  court  has  a  right  to 
change, the  punishment  which  the  law  pre- 
scribes. If  a  mistake  has  been  made,  and 
this  is  one  of  those  cases  where  the  penalty 
should  be  imprisonment  Instead  of  death,  the 
accused  is  without  a  remedy,  so  far  as  the 
Judicial  department  of  the  government  is 
concerned,  and  must  make  his  appeal  to  the 
executive.  Judgment  affirmed.  All  the  Jus- 
tices concurring. 


(US  Qa.  720) 


CARROLL  V.  STATB. 


(Supreme  Court  of  Georgia.    July  18,  1901.) 

CRIMINAL  LAW— APP9AL~RBFUBAL.  OF  NEW 

TRIAL. 

There  being  sufficient  evidence  to  author- 
ise the  conyictlon  of  the  accused,  this  court 
will  not  interfere  with  the  discretion  of  the 
trial  court  In  overmling  the  motion  for  a  new 
trial  on  the  ground  that  the  verdict  was  con- 
trary to  the  evidence.  The  charge  of  the  conrt, 
taken  as  a  whole,  was  a  full  and  fair  presenta- 
tion of  the  law  bearinflr  upon  the  case,  and  the 
request  to  charge  whicn  was  insisted  upon  was 
properly  refused. 

(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  -Judge. 

Levi  Carroll  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  J.  Grace  and  R.  L.  Anderson,  for  plain- 
tiff in  error.  Wm.  Burnson,  Sol.  Gen.,  and 
J.  M.  Terrell,  Atty,  Qen.,  fo.r  the  Stata 
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LEWIS.  J.  The  plaintiff  in  error  was 
tried  and  convicted  of  the  offense  of  mur- 
der. The  testimony  shows  a  case  of  outra- 
geous assassination;  a  willful,  deliberate, 
and  felonious  killing  without  any  provoca- 
tion whatever.  The  only  defense  was  the 
plea  of  insanity.  There  was  some  evidence 
tending  to  show  that  the  accused  was  of 
weak  mind;  but  there  was,  on  the  other 
hand,  evidence  amply  sufficient  to  authorize 
the  jury  to  conclude  that  he  nad  sufficient 
mental  power  to  distinguish  right  from 
wrong  with  reference  to  the  particular 
criminal  act  which  he  was  committing,  and 
that  he  was  not  the  victim  of  any  delusion 
which  overmastered  his  will  In  regard  to 
this  crime.  The  charge  of  the  court,  taken 
as  a  whole,  was  a  full  and  fair  presentation 
of  the  law  bearing  upon  the  case.  There 
was  no  error  in  refusing  to  charge,  as  re- 
quested, that  the  jury  should  give  great 
weight  and  consideration  to  certain  expert 
testimony.  The  court  should  not  try  to  In- 
fluence the  jury  by  designating  any  par- 
ticular witness  or  class  of  witnesses  to 
whose  testimony  they  should  give  special 
attention  or  unusual  weight.  Judgment  af- 
firmed.   All  the  justices  concurring. 


(USQa.  759) 

KBNDRICK  V.  STATE. 

(Supreme  Ck)urt  of  Georgia.    July  18,  1901.) 

ASSAULT  WITH  INTENT  TO  KILLr-BVIDBNCB— 

ALIBI. 
When,  on  the  trial  of  an  indictment  for  as- 
sault with  intent  to  mnrder,  alleged  to  have 
been  committed  by  Bhooting  with  a  pistol,  the 
evidence  for  the  state,  if  credible,  unequivocal- 
ly demanded  a  general  verdict  of  guilty,  and 
tnis  evidence  was  met  only  by  a  statement  of 
the  accused  which,  if  true,  established  an  alibi, 
a  verdict  finding  the  accused  guilty  of  the  statu- 
tory offense  of  unlawfully  shooting  at  another 
was  unwarranted;  there  being,  under  such  cir- 
cumstances, no  evidence  whatever  upon  which 
to  base  the  same. 
(Syllabus  by  the  Gourt.) 

Error  from  superior  court,  Bibb  county; 
W.  H,  Felton,  Jr.,  Judge. 

Edward  Kendrick  was  convicted  of  unlaw- 
fully shooting  at  another,  and  brings  error. 
Reversed. 

John  R.  Cooper  and  Herman  Brasch,  for 
plaintiff  in  error.  Wm.  Brunson,  SoL  Gen., 
for  the  State. 

FISH,  J.  The  only  question  to  be  consid- 
ered in  this  case  is  whether  the  verdict  was 
contrary  to  law  and  the  evidence.  The  ac- 
^*used  was  tried  under  an  indictment  char- 
ging him  with  the  offense  of  assault  with  in- 
tent to  murder,  and  the  jury  found  him  guil- 
ty of  the  statutory  offense  of  "shooting  at 
another."  He  made  a  motion  for  a  new  trial 
upon  the  general  grounds,  which  was  over- 
ruled, and  he  excepted.  The  indictment  char- 
ged that  he  made  an  assault  upon  one  Zeno 
Dixon  with  certain  pistols,  and  that  he  "did 
vnlawfoUy,  wUlfolly*  deliberately,  f elonioua- 


ly,  and  of  his  malice  aforethought,  shoor 
at  said  Zeno  Dixon  with  intent  to  murder 
Zeno  Dixon."  It  is  contended  in  behalf  of 
the  plaintiff  in  error  that  "the  evidence  for 
the  state  made  a  case  of  assault  with  intent 
to  murder,  and  the  evidence  for  the  defend- 
ant clearly  established  the  innocence  of  the 
accused,  so  that  the  verdict  of  guilty  of  the 
statutory  offense  of  shooting  at  another  Is 
wrong  and  unauthorized  by  the  evidence,** 
and  that  "the  defendant  is  either  guilty  of 
assault  with  intent  to  murder,  as  charged 
in  the  bill  of  indictment,  or  he  Is  not  guilty.** 
So  far  as  we  have  been  able  to  ascertain,  the 
precise  question  here  made  has  never  been 
determined  by  this  court  It  has  decidM  in 
several  cases  that,  under  an  indictment  con- 
taining a  single  count  for  assault  with  Intent 
to  murder  by  shooting  at  the  person  charged 
to  have  been  assaulted,  the  jury  may  find 
the  accused  guilty  of  "shooting  at  another,'* 
that  being  a  lesser  offense  of  the  same  gen- 
eral character.  Arnold  v.  State,  51  Ga.  144; 
Moody  V.  State,  54  Ga.  660;  Wostenholms  v. 
State,  70  Ga.  720;  Gaines  v.  State,  106  Ga. 
772.  33  S.  E.  632.  But,  while  this  is  true,  if 
the  evidence  for  the  state  demands  a  verdict 
of  guilty  of  assault  with  intent  to  murder, 
and  the  sole  defense  relied  upon  Is  an  alibi. 
it  is  not  erroneous  for  the  court  to  fail  to 
charge  the  jury  upon  the  law  relating  to  the 
offense  of  "shooting  at  another,*'  because  the 
law  relating  to  this  offense  is  not  involved 
in  the  case.  Tyre  v.  State,  112  Ga.  224,  37 
S.  E.  374.  Under  an  indictment  for  murder, 
the  accused  may  be  found  guilty  of  volun- 
tary manslaughter,  if  there  is  evidence  to 
support  such  a  verdict;  but,  if  from  the  evi- 
dence and  the  prisoner's  statement  it  appears 
that  the  law  relating  to  this  latter  crime  Is 
not  involved  in  the  case,  it  is  erroneous  for 
the  court  to  give  it  in  charge  to  the  jury, 
"but  so  doing  will  not  in  such  a  case  be 
cause  for  a  new  trial.  If  the  accused  be 
rightly  convicted  of  murder,  or  if,  though  he 
be  convicted  of  voluntary  manslaughter  only. 
a  verdict  of  murder  was  really  demanded. 
If,  however,  in  such  a  case  the  accused  be 
convicted  of  voluntary  manslaughter,  when 
there  waa  evidence  which  would  have  war- 
ranted an  acquittal,  or  when  his  statement, 
if  believed,  would  have  so  warranted,  there 
should  be  a  new  trial."  Robinson  v.  State, 
109  Ga.  506,  84  S.  E.  1017.  It  seems  to  us  to 
logically  follow  from  the  last  two  cases  cit- 
ed—especially the  Robinson  Case— that  In  a 
case  where  the  evidence  for  the  state,  if  be- 
lieved by  the  jury,  demands  a  verdict  of 
guilty  of  the  crime  charged  in  the  indictment, 
and  the  evidence  for  the  accused,  if  accepted 
as  true,  demands  an  absolute  acquittal,  a 
verdict  finding  him  guilty  of  a  lesser  offense 
of  the  same  general  character  is  contrary  to 
evidence  and  to  law.  In  the  present  case, 
if  it  would  have  been  erroneous  for  the  court 
to  have  charged  the  jury  upon  the  law  relat- 
ing to  the  statutory  offense  of  "shooting  at 
another,"  then  it  must  have  been  illegal  for 


G&.) 


ROSS  V.  BATTLE. 


287 


the  jury  to  find  the  defendant  guilty  of  that 
offense,  unless  a  verdict  finding  blm  guilty 
of  the  greater  offense  of  assault  with  intent 
to  murder  was  really  demanded,  in  which 
event  be  would  have  no  right  to  complain  of 
the  verdict  finding  him  guilty  of  the  lesser 
offense.  The  evidence  for  the  state,  if  credi- 
ble, a;bBolutely  demanded  a  verdict  of  guilty 
of  assault  with  intent  to  murder.  The  de- 
fendant introduced  no  evidence,  but  simply 
made  a  statement  in  which  he  denied  any 
connection  whatever  with  the  alleged  as- 
sault, and  set  up  an  alibi.  If  the  Jury  believ- 
ed the  testimony  tor  the  state,  they  should 
have  convicted  the  accused  of  assault  with 
intent  to  murder,— the  crime  charged  In  the 
indictment.  If  they  believed  the  statement 
of  the  prisoner,  they  should  have  acquitted 
him  ttitirely.  Under  the  testimony  and  the 
statement,  the  issue  was  clear-cut,~guilty 
of  assault  with  intent  to  murder,  or  guilty 
of  nothing.  There  was  no  middle  ground. 
This,  then,  according  to  the  decision  in  Rob- 
inson V.  State,  supra,  was  a  case  in  which 
not  only  would  it  have  been  erroneous  for 
the  court  to  have  charged  the  jury  upon  the 
law  relating  to  the  offense  of  "shooting  at 
another,'*  but,  had  the  court  done  so,  and 
the  Jury  found  the  same  verdict,  the  error 
^^ould  have  afforded  sufficient  cause  for  a 
new  trial.  This  being  true,  it  must  neces- 
sarily follow  that,  with  or  without  such 
charge  by  the  court,  the  verdict  finding  the 
defendant  guilty  of  that  offense  was  con- 
trary to  law  and  the  evidence.  For  if,  under 
the  circumstances  of  this  case  as  presented 
to  the  jury,  a  verdict  of  guilty  of  "shooting 
at  another"  was  authorized  by  the  law,  the 
accused,  when  such  a  verdict  was  rendered, 
could  not  have  been  heard  to  complain  if  the 
court  had  charged  the  jury  the  law  relating 
to  that  offense.  But,  had  the  court  so  char- 
ged the  jury,  it  would  have  been  cause  for 
a  new  trial;  hence  it  must  likewise  be  cause 
for  a  new  trial  that  the  jury,  without  such 
charge,  found  the  defendant  guilty  of  "shoot- 
ing at  another.**  Judgment  reversed.  All 
the  Justices  concurring. 


(Hi  Ga.  742) 

BOSS  et  al.  v.  BATTLE  et  al. 
(Supreme   Court  of  Georgia.    July   17,    1901.) 

ACTION  BY  MINORS— GUARDIAN  AD  UTEM— 
ACCOUNTINO  BY  ADMINISTRATOR— CREDITS 
— BXCEIPTIONS  TO  AUDITOR'S  REPORT. 

1.  Overruling  a  motion  to  dismiss,  as  to  mi- 
nors, a  petition  wherein  they  appear  as  plain- 
tiffs suing  by  a  named  next  friend,  the  ground 
of  the  motion  beine  that  no  guardian  ad  litem 
has  been  appointed,  is  not  erroneous. 

2.  In  an  accounting  between  an  adminis- 
trator and  the  heirs  of  his  intestate,  he  is  not 
entitled  to  credit  for  sums  expended  by  the 
sureties  on  his  bond  in  settling  debts  of  the 
estate,  when  it  appears  that  the  latter  have 
been  fully  reimbursed  bv  a  conveyance  to  them 
•f  oroperty  not  belonging  to  the  estate,  and 
mnder  circumstances  which  will  prevent  them 
from  asserting,  either  against  the  estate  or  the 
administrator,  any  claim  based  upon  the  fact 
that  they  had  settled  such  debts. 


3.  Nor,  in  such  an  accounting,  can  an  admin- 
istrator lawfully  charge  against  the  heirs  the 
costs  or  expenses  of  Tiugation  brought  about 
by  his  own  fault  or  misconduct. 

4.  Where  one  who  Is  a  surety  upon  a  debt 
due  by  the  estate  of  a  decedent,  and  also  surety 
upon  the  bond  of  the  administrator  of  that  es- 
tate, after  paying  off  the  debt  waives  all  claim 
for  reimbursement  either  from  the  estate  or  the 
administrator,  the  latter  is  not,  in  a  settlement 
with  the  heirs,  entitled  to  credit  for  the  amount 

Said    by   such  surety   in  satisfaction   of  that 
ebt. 

5.  Exceptions  to  an  auditor's  report,  which 
are  so  general  in  their  terms  that  they  fail  to 
plainly  and  distinctly  point  out  wherein  the 
auditor  erred  in  any  ruling  or  finding  of  which 
it  is  intended  to  complain,  are  without  legal 
merit. 

6.  It  does  not,  in  the  present  case,  appear 
that  the  court  erred  in  overruling  the  exceptions 
of  the  plaintiffs  in  error  to  the  auditors  re- 

Eort,  or  in  rendering  the  judgment  excepted  to 
1  the  bill  of  exceptions. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Schley  county; 
Z.  A.  Littlejohn,  Judge. 

Suit  by  E.  L.  Battle  and  others  against  W. 
J.  Ross  and  others,  administrators.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Affirmed. 

J.  A.  Hixon,  W.  A.  Dodfion,  0.  B.  McCrory, 
and  E.  B.  Hart,  for  plaintiffs  in  error.  J.  H. 
Lumpkin,  for  defendants  In  error. 

LEWIS,  J.  While  the  record  in  this  case 
is  voluminous,  and  the  facts  somewhat  com- 
plicated, the  biU  of  exceptions  really  pre- 
sents for  our  decision  only  those  points 
which  are  dealt  with  in  the  headnotes.  It 
appears  that  J.  R.  Battle,  Jr.,  died  intestate 
in  the  year  1885,  and  that  W.  J.  Ross  and 
C.  L.  Ross  were  appointed  administrators  of 
his  estate.  His  heirs  were  his  widow,  Edna 
L.  Battle,  and  his  children,  R.  E.,  Lottie, 
John  A.,  and  Randolph  Battle.  They  brought 
in  the  superior  court  of  Schley  county  an 
equitable  petition  against  the  administrators 
for  an  accounting  and  settlement.  Three  of 
the  children,  being  minors,  sued  by  their 
mother  as  next  friend.  The  case  was  re- 
ferred to  W.  M.  Hawkes,  Esq.,  as  auditor, 
and  in  due  time  he  filed  his  r^ort  To  this 
the  plaintiffs  filed  certain  exceptions,  both  of 
law  and  fact.  The  former  were  overruled, 
and  of  this  they  did  not  complain,  and  they 
also  withdrew  their  exceptions  of  fact  The 
defendants  likewise  filed  exceptions  of  law 
and  fact,  all  of  which  were  overruled^  and 
a  judgment  was  entered  in  accordance  with 
the  auditor's  report  The  defendants  sued 
out  a  bill  of  exceptions  complaining  of  the 
court's  action  in  overruling  their  exceptions 
to  the  auditor's  report  and  In  entering  Judg- 
ment against  them.  We  will  now  under- 
take to  deal  with  the  several  questions  thus 
presented  for  our  consideration,  and  In  con- 
nection with  each  set  forth  such  facts  as 
may  be  necessary  to  an  understanding  of 
our  rulings  in  the  case. 

1.  The  first  question  for  determination  is 
whetiier  or  not  the  minor  children  of  the  in- 
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testate  were  properly  In  court  as  plaintiffs. 
Tlie  point  was  made  by  the  defendants  be- 
low that  the  action  could  not,  as  to  these 
children,  proceed,  for  the  reason  that  they 
appeared  in  the  petition  by  their  mother  as 
next  friend,  and  that  no  order  hkd  ever  been 
passed  appointing  her  their  guardian  ad 
litem.  The  auditor  held  (and  his  ruling  on 
this  point  was  conJirmed  by  the  superior 
court)  that  the  action,  so  far  as  they  were 
concerned,  was  properly  proceeding.  A  form- 
al order  appointing  a  guardian  ad  litem  was 
not  requisite  to  give  the  minors  a  stand- 
ing in  court  The  action,  so  far  as  related 
to  the  minors,  was  not  void  in  the  first  in- 
stance; and,  if  defective  at  all,  the  defect 
was  certainly  cured  by  the  action  taken  by 
the  court  in  the  premises.  See,  in  this  con- 
nection. Civ.  Code,  S  4947,  and  cases  there 
cited. 

2.  From  the  evidence  It  appeared  that 
there  were  several  tracts  of  land  belonging 
to  the  estate  of  the  intestate,  all  of  which 
were,  at  sales  thereof  by  the  administrators, 
bought  by  Mrs.  Battle,  and  duly  conveyed  to 
her.  Subsequently  she  conveyed  one  of 
these  tracts,  known  as  the  "Ross  Place,"  to 
the  wife  of  W.  J.  Ross,  one  of  the  adminis- 
trators. Later  several  persons,  who  were 
sureties  on  the  bond  of  the  administrators, 
brought  an  equitable  petition  against  them 
and  Mrs.  Battle  and  Mrs.  Ross,  alleging,  in 
substance,  waste  and  mismanagement  by 
the  administrators,  and  also  that  the  sales 
of  the  lands  to  Mrs.  Battle  were  made  un- 
der a  fraudulent  and  collusive  arrangement 
to  place  the  same  beyond  the  reach  of  the 
creditors  of  the  estate.  The  petition  prayed 
for  relief  appropriate  to  such  a  state  of 
facts  as  that  disclosed  by  its  allegations, 
which  are  briefly  summarized  above.  While 
this  litigation  was  pending,  the  parties  there- 
to agreed  to  a  settlement,  by  the  terms  of 
which  the  Ross  place  was  to  be  reconveyed 
to  Mrs.  Battle,  who  in  turn  was  to  convey 
the  same  to  the  sureties,  and  in  considera- 
tion of  her  so  doing  they  were  to  pay  off  and 
settle  the  debts  of  the  estate,  amounting  in 
the  aggregate  to  about  $4,000.  This  settle- 
ment was  made  the  decree  of  the  court  In 
the  case  last  mentioned,  and  its  terms  were 
actually  carried  into  effect;  the  securities, 
however,  comprising  the  debts  at  less  than 
their  face  value.  In  this  connection  It  is 
proper  to  state  that  the  prices  at  which  all 
the  lands  were  bid  off  by  Mrs.  Battle  were 
far  below  their  actual  value,  and  it  will  be 
observed  that  by  the  terms  of  the  settle- 
ment and  the  decree  she  was  enabled  to  hold 
all  of  these  lands  except  the  Ross  place.  At 
the  hearing  before  the  auditor  the  defend- 
ants insisted  that  they  were  entitled  to  cred- 
its for  the  various  Items  of  indebtedness 
against  the  estate  of  their  intestate  which 
were  settled  by  their  sureties  under  the  ar- 
rangement and  the  decree  above  mentioned. 
This  contention  the  auditor  overruled,  and 
we  think  that  he  was  clearly  right  in  so  do- 


ing. Had  the  Boss  place  been  used  as  a 
part  of  the  estate  In  settlhig  this  indebted 
ness,  it  is  certain  that  the  heirs  could  nor 
hold  the  administrators  liable  for  the  money 
for  which  they  sold  this  property,  without 
at  the  same  time  allowing  proper  credit  for 
the  indebtedsiess  discharged  by  the  sureties 
in  consideration  of  the  conveyance  of  the 
Ross  place  to  them.  But  that  is  not  this 
case.  When  this  property  was  used,  in  the 
manner  above  stated,  for  clearing  the  es- 
tate of  indebtedness,  It  was  not  used  as  the 
property  of  the  estate,  but  as  the  property 
of  Mrs.  Battle.  She,  for  reasons  of  her  own, 
the  nature  of  which  has  been  hinted  at,  was 
willing  to  give  up  this  property  to  accom- 
plish the  several  ends  the  parties  to  the  de- 
cree above  mentioned  had  in  view.  So  it 
turned  out  that  the  indebtedness  was  dis- 
posed of,  not  by  a  sale  of  the  property  of 
the  estate,  but  by  an  arrangement  satisfac- 
tory to  the  parties  to  the  litigation,  set  on 
foot  by  the  sureties.  It  clearly  appears  that 
Mrs.  Battle  is  making  no  claim  against  the 
sureties  for  having  thus  settled  with  her 
property  the  debts  of  the  estate,  and  that 
they  never  can  or  will  be  held  liable  to  any 
one  for  the  amount  of  these  debts.  This  be- 
ing so,  and  the  administrators  not  having 
used  one  dollar,  either  of  their  own  money 
or  of  the  funds  of  the  estate,  in  settling  the 
indebtedness,  there  is  no  prindpler  either  of 
law  or  justice,  which  would  entitle  them,  in 
an  accounting  with  the  heirs,  to  any  credit 
for  the  amounts  paid  by  their  sureties  in  set- 
tling this  indebtedness  in  the  manner  stated. 
Of  course.  In  the  accounting  which  was  tak- 
en by  the  auditor  between  the  administrators 
and  Mrs.  Battle  as  an  heir  of  the  intestate 
she  was  properly  given  credit  for  her  pro- 
portion of  the  price  the  Ross  place  brought 
when  It  was  sold  to  her;  and  it  Is  equally 
true  that  the  auditor,  in  striking  a  balance 
between  the  administrators  and  Mrs.  Battle, 
properly  charged  her  with  the  full  price  for 
which  she  bid  off  the  Ross  place  at  the  ^ad- 
ministrators' sale.  A  matter  of  prime  Im- 
portance, and  one  which  must  not  be  over- 
looked in  this  connection,  is  that  in  the  pres- 
ent proceeding  Mrs.  Battle  and  the  other 
plaintiffs  are  standing  by  the  sales  of  the 
Ross  place  and  all  the  other  lands  by  the 
administrators  to  Mrs.  Battle,  and  they  are 
In  no  way  seeking  to  set  that  sale  aside,  or 
In  any  manner  affect  its  results. 

3.  The  administiutors,  at  the  hearing  be- 
fore the  auditor,  claimed  that  they  were  en- 
titled to  their  counsel  fees  and  costs  Incurred 
in  the  litigation  to  which  reference  has  al- 
ready been'  made.  This  claim  was  properly 
disallowed  by  the  auditor.  It  is  manifest 
from  the  evidence  that  the  adminlstratorB 
were  at  fault  in  bringing  about  the  -state  of 
affairs  which  led  to  the  bringing  of  the  equi- 
table action  against  them  and  Mrs.  Battle 
and  Mrs.  Ross.  Having,  by  their  conduct, 
thus  confused  the  affairs  of  the  estate  so  as 
to  render  necessary  the  suit  referred  to,  11 
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wonld  be  manifestly  unjust  to  the  heirs  to, 
In  effect,  charge  them  with  the  expenses 
thns  incurred.  We  think,  therefore,  that  the 
exception  to  the  auditor's  report  which  com- 
plains of  his  ruling  on  this  point  was  prop- 
erly oTerruIed  by  the  superior  court 

4.  It  appeared  that  a  small  debt  of  the  es- 
tate was  settled  by  one  Oranford,  who  was 
surety  thereon  for  the  intestate,  and  who 
was  also  one  of  the  sureties  for  the  adminis- 
trators. They  claimed  before  the  auditor 
that  they  should  be  allowed  a  credit  for  the 
amount  thus  paid.  The  auditor  held  other- 
wise, upon  testimony  affirmatively  showing 
that,  when  Cranford  paid  off  this  debt,  he 
did  so  intending  to  lose  it,  and  that  he  had, 
by  bis  conduct  and  declarations,  waived 
making  any  claim  on  account  of  this  pay- 
ment against  either  the  estate  of  Battle  or 
these  administrators.  It  follows  that  the  re- 
fusal of  the  auditor  to  allow  this  credit, 
which  was  confirmed  by  the  superior  court, 
was  right. 

5.  One  exception  to  the  auditor's  report  al- 
leged in  general  terms  that  he  erred  in  his 
method  of  calculating  interest,  but  in  this 
exception  it  is  not  pohited  out  In  what  the 
error  consisted,  or  upon  what  plan  the  In- 
t^est  should  have  been  calculated.  The  ex- 
ceptions not  specifically  dealt  with  above 
were  in  the  most  loose  and  general  terms, 
and  did  not  specifically  point  out  any  particu- 
lar error  on  the  part  of  the  auditor.  Ex- 
ceptions of  this  nature  do  not  properly  prep 
sent  questions  for  the  superior  court  See, 
In  this  connection.  Mason  v.  Commissioners, 
104  6a.  85^  80  8.  JS.  513>  and  the  cases  cited 
on  page  42,  104  Ga.,  and  page  615,  30  S.  E. 

6.  After  a  thorough  and  careful  examina- 
tion of  the  entire  record,  we  find  no  reason 
for  holding  that  the  court  below  committed 
any  error  in  dealing  with  the  exceptions  to 
the  report  of  the  auditor,  whose  work  was 
admirably  and  accurately  done;  nor  in  cu- 
tting the  Judgment  of  which  complaint  is 
mada  Judgment  affirmed.  AIL  the  Justices 
concurring. 


(US  Ga.  828) 

PIRKLB  et  al.  t.  CX)0PER  et  al. 
(Supreme  Court  of  Georgia.    July  18,  1901.) 

ADMINISTRATOR'S    SALE-PURCHASB    BT    AD- 
MINISTRATOR—ELECTION  BT  HEIRS     ' 
—PLEADING— EVIDENCE. 

1.  An  administrator  who  purchases  property 
at  his  own  sale  must  take  all  the  legritlmate 
consequences  of  an  election  hy  heirs,  duly  made, 
to  set  the  sale  aside;  and  the  right  to  exercise 
mcb  election  cannot  he  defeated  because  of  the 
SnsolTency  of  the  estate,  or  because  on  a  resale 
the  property  would  bring  less  than  at  the  first 
sale,  or  because  the  administrator,  in  good 
faith  belieTing  that  the  sale  to  himself  wOuld 
be  allowed  to  stand,  used  his  own  money  In 
discharging  Indebtedness  due  by  the  estate. 

2.  That  an  administrator  procured  a  creditor 
of  his  intestate,  secured  by  a  deed  to  land,  to 
allow  the  same  to  be  sold  by  the  administra- 
tor free  from  the  incumbrance  of  the  deed,  if  a 
beneficial  arrangement,  operated  to  the  ad- 
Tantage  of  heirs,  but  not  that  of  the  admlnls- 
Crator;  nor  could  such  a  transaction  defeat  an 
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election  by  heirs  to  annul  a  sale  thus  had  when 
the  administrator  became  the  purchaser  there- 
at 

3.  A  general  averment  that  "heirs*'  or  "mem- 
bers of  the  family"  of  an  intestate  consented  to 
a  given  arrangement  does  not  amount  to  a 
clear  and  unequivocal  allegation  that  the  plain- 
tiffs in  a  particular  action,  who  are  such  heirs, 
so  consented. 

4.  It  is  not  erroneous  to  reject  as  irrelevant 
testimony  which  does  not  throw  light  upon  any 
issue  made  by  the  pleadings  In  the  case  on 
trial. 

5.  When  an  administrator's  sale  to  himself 
is  set  aside  by  a  court,  the  annulment  cannot 
be  partial.  It  must  be  complete;  but  those  only 
are  affected  by  the  judgment  and  its  conse- 
quences who  are  before  the  court  when  it  is 
rendered. 

(Syllabus- by  the  Court.) 

Error  from  superior  court.  Hall  county; 
J.  B.  Estes,  Judge. 

Action  by  A.  R.  Ooop»,  Jr.,  and  others 
against  R.  N.  Pirkle  and  W.  H.  Cooper. 
Judgment  for  plaintiffs,  and  defendants 
bring  error.    Affirmed. 

Fletcher  M.  Johnson  and  W.  R.  Ham- 
mond, for  plaintiffs  in  error.  Dean  &  Hobbs, 
for  defendants  in  error. 


LUMPKIN.  P.  J.  This  was  an  equitable 
proceeding,  begun  In  due  time  by  A.  R. 
Cooper,  Jr.,  Mrs.  £Ua  Wellborn,  and  others, 
as  heirs  at  law  of  A.  R.  Cooper,  Sr.»  deceased, 
against  R.  N.  Pirkle  and  W.  H.  Cooper,  as 
administrators  of  his  estate,  and  others,  to 
set  aside  the  sale  of  certain  lands  belonging 
to  that  estate  by  R.  N.  Pirkle,  as  administra- 
tor, to  himself.  Mrs.  Caroline  Cooper,  the 
intestate's  widow,  was  a  party  plaintiff 
when  the  petition  was  filed,  but  the  same 
was,  as  to  her,  dismissed  on  the  day  the 
case  was  tried,  and  evidently  before  the 
.trial  was  had.  It  appears  that  some  of  the 
heirs  at  law  did  not  join  in  the  petition. 
The  answer,  after  alleging  that  Pirkle,  as 
the  active  administrator,  had  taken  the  ex- 
clusive management  of  the  estate,  admitted 
the  purchase  by  him  of  the  lands  in  con- 
troversy at  his  own  sale  thereof,  but  de- 
nied all  actual  fraud,  and  averred  that  the 
sale  was  fair,  and  that  the  property  brought 
its  full  value.  It  also  alleged  that  the  pur- 
chase by  the  administrator  was  "at  the 
earnest  and  repeated  request  of  the  widow, 
Caroline  Cooper,  and  other  heirs,"  and  that 
the  arrangement  for  him  to  become  the  pur- 
chaser was  made  at  the  request  of  her  "and 
other  heirs."  An  amendment  to  the  answer 
tendered  by  Pirkle  was  rejected  by  the 
court  So  far  as  material,  its  contents  were, 
in  substance,  as  follows:  The  intestate,  be 
fore  his  death,  had  borrowed  a  considerable 
sum  of  money  from  a  named  mortgage  com- 
pany, giving  therefor  a  promissory  note,  and 
securing  the  same  by  a  deed  to  the  lands 
now  in  dispute.  This  deed  was  of  force  at 
the  time  the  sale  by  Pirkle  was  to  take 
place,  and  a  claim  was  about  to  be  filed  by 
the  mortgage  company.  Pirkle,  being  anx- 
ious to  protect  the  estate^  "agreed  with  the 
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said  Caroline  Cooper,  and  with  other  mem- 
bers of  the  family,"  who  were  the  heirs  of 
the  intestate,  "and  whose  names  he  cannot 
now  recall  with  certainty  after  so  long  a 
lapse  of  time,  that  he  would  arrange  to  have 
said  property  bought  off,  and,  if  necessary, 
would  take  the  same,  in  order  to  satisfy 
said  indebtedness,  and  in  order  to  protect 
the  interests  of  said  estate."  This  was  "at 
the  urgent  solicitation  of  the  said  Caroline 
Cooper,  and  with  the  knowledge  and  con- 
sent of  the  family,  as  hereinbefore  stated." 
By  promising  tbe  mortgage  company  to  pay 
its  claim  in  full,  he  procured  its  consent 
for  him  to  sell  the  lands  as  administrator, 
free  from  the  incumbrance  of  the  security 
deed;  and  he  actually  did  so.  The  proceeds 
were  not  sufficient  to  pay  the  debt,  and  he 
supplied  the  deficiency,  amounting  to  over 
$300,  from  his  own  pocket.  The  company 
confirmed  his  sale  by  a  conveyance  of  the 
lands.  The  estate  is  insolvent,  and  he  has 
paid  out  more  than  he  has  received  as  ad- 
ministrator. The  lands,  if  resold,  will  not 
bring  as  much  as  they  did  when  first  sold. 
The  amendment  concluded  with  a  prayer 
that,  if  the  sale  by  the  administrator. to  him- 
self be  set  aside,  the  court  decree  a  resale 
of  the  lands,  the  same  to  be  conducted  by 
some  one  other  than  himself,  and  direct  that 
the  proceeds  be  applied,  so  far  as  necessa- 
ry, to  the  reimbursement  of  Pirkle  for  all 
amounts  he  had,  from  his  own  means,  paid 
out  in  behalf  of  the  estate.  After  the  evi- 
dence was  closed,  the  court  directed  a  ver- 
dict for  the  plaintiffs  to  the  effect  that  the 
sale  in  question  be  set  aside,  that  the  con- 
veyances purporting  to  evidence  the  same 
be  canceled,  and  that  the  title  to  the  lands 
be  revested  in  the  intestate's  estate.  Judg- 
ment was  entered  accordingly.  The  defend-, 
ants  thereupon  made  a  motion  for  a  new 
trial,  which  was  overruled.  Their  bill  of 
exceptions  assigns  error  in  rejecting  the  of- 
fered amendment  to  the  answer  and  in  re- 
fusing to  grant  a  new  trial. 

1, 2, 3.  The  amendment  was  rightly  reject- 
ed. It  set  up  no  real  equity  against  the 
plaintiffs,  or  any  of  them.  Nothing  is  better 
settled  in  the  law  of  this  state  than  that 
heirs  may,  within  a  reasonable  time,  elect  to 
set  aside  a  purchase  by  an  administrator  at 
his  own  sale.  Every  administrator  is  abso- 
lutely chargeable  with  knowledge  that  such 
is  the  law,  and  therefore  one  who  buys  at 
his  own  sale  must  take  all  the  consequences 
necessarily  resulting  from  the  exercise  by 
heirs  of  their  right  to  annul  the  transaction. 
It  makes  no  difference  with  what  amount  of 
good  faith  the  administrator  acts,  or  that 
the  estate  is  insolvent,  or  that  a  resale  would 
yield  a  smaller  return.  He  must,  as  already 
indicated,  take  all  the  chances  of  his  sale  to 
himself  being  allowed  by  those  who  have  a 
perfect  right  to  repudiate  It,  to  stand.  Nor 
can  he  set  up  any  supposed  equity  growing 
out  of  his  own  disregard  of  the  plain  letter 
of  th^  law  which  would  defeat,  or  even  qual- 


ify, the  right  of  the  heirs  to  exercise  their 
option  in  the  premises.  To  hold  otherwise 
would  uproot  all  of  the  established  principles 
bearing  on  this  subject  When  the  resale  is 
bad,  the  administrator  may,  of  course,  reim- 
burse himself  from  the  proceeds  for  any  le- 
gitimate outlay  he  has  made  in  behalf  of  the 
estate;  but,  if  the  proceeds  are  inadequate, 
the  loss  will  be  his.  Nor  can  he,  to  avoid 
such  loss,  demand  that  the  court  decree  a 
resale  to  be  conducted  by  some  one  other 
than  himself,  in  order  that  he  may  be  a  com- 
petitive bidder  at  the  same,  and  thus  force 
the  property  to  bring  a  higher  price  than  it 
otherwise  would.  The  amendment  derived 
no  strength  from  the  allegations  relating  to 
the  arrangement  made  with  the  mortgage 
company,  however  advantageous  it  may  have 
been  to  the  estate.  If  it  did  operate  bene- 
ficially to  the  trust  with  which  he  was  cloth- 
ed, he  did  more  than  his  duty  in  the  prem- 
ises, and  the  heirs— not  he— became  entitled 
to  the  corresponding  gain.  Certainly,  the 
making  of  such  an  arrangement  could  not, 
as  against  the  heirs,  give  the  administrator 
any  lawful  right  to  buy  the  property  sold  In 
pursuance  thereof.  There  is  no  sufiaclent 
averment  in  either  the  answer  or  the  amend- 
ment that  any  of  the  original  plaintiffs  ex- 
cept the  widow  consented  to  or  ratified  Plr- 
kle's  purchasing  at  his  own  sale;  and,  as  has 
been  seen,  the  action  was,  as  to  her,  dis- 
missed. The  loose  expressions  "and  other 
heirs,"  "other  members  of  the  family,"  etc., 
were  certainly  too  indefinite  to  be  treated  as 
tendering  any  distinct  issue  on  this  point  to 
the  plaintiffs  in  whose  behalf  the  case  was 
pressed  to  trial.  Especially  is  this  so  in  view 
of  the  fact,  mentioned  above,  that  some  of 
the  intestate*s  heirs  were  never  parties  to 
the  petition,  and  of  the  administrator's  ex- 
pressed inability  to  remember  what  "heirs" 
or  "members  of  the  family"  had  agreed  that 
he  might  purchase  at  his  own  sale.  More- 
over, he  did  not  undertake  to  allege  that 
those  who  did  consent  were  at  the  time  of 
age,  and  therefore  competent  to  enter  into 
an  agreement  binding  in  law  upon  them. 
We  therefore  uphold  the  ruling  striking  the 
amendment  The  foregoing  disposes  also  of 
several  of  the  questions  presented  by  the 
motion  for  a  new  trial.  We  will  now  give 
attention  to  those  which  are  not  thereby  ful- 
ly covered. 

4.  Error  is  assigned  upon  rejecting  as  Ir- 
relevant the  offered  testimony  of  Pirkle  that 
the  plaintiffs  A.  B.  Cooper,  Jr.,  and  Mrs.  Well- 
bom  were  living,  at  the  time  of  the  sale  of  the 
lands  in  controversy,  on  a  different  farm,  and 
"expected"  Pirkle  to  buy  those  lands  "to  get 
a  home  on;  and  all  the  family  understood 
it  and  didn't  object."  The  exclusion  of  this 
testimony  was  clearly  right,  for  the  reason, 
before  stated,  that  the  pleadings  nowhere 
set  up  the  defense  that  either  one  of  these 
plaintiffs  had  consented  to  or  ratified  Pir- 
kle's  purchase  from  himself.  Again,  the  tes- 
timony was  itself  exceedingly  vague  and  in- 
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definite.  Evidence  merely  showing  that  A. 
R.  Cooper,  Jr.,  and  Mrs.  Wellborn  "expected" 
Plrkle  to  bny  the  lands  In  order,  presumably, 
that  they  might  somehow  ''get  a  home" 
thereon,  and  that  "all  the  family"  understood 
and  did  not  object  to  this  expectation^  would 
fall  far  short  of  proying  that  these  two  heirs 
deliberately  agreed  that  Pirkle  might  sell  the 
lands  to  himself.  Furthermore,  it  affirma- 
tively appeared  elsewhere  in  the  testimony 
that  A.  R.  Cooper,  Jr.,  was  a  minor  when 
this  alleged  expectation  on  his  part  existed* 
and  it  does  not  appear  that  Mrs.  Wellborn 
had  then  attained  her  majority. 

5.  The  verdict  is  attacked  because  it  sets 
the  sale  aside  entirely,  and  not  merely  as  to 
some  of  the  heirs.  It  was  argued  that  the 
sale  could  be  annulled  as  to  those  heirs  only 
who  rightfully  exercised  the  election,  to  set 
it  aside.  All  of  the  heirs  before  the  court 
iv'hen  the  verdict  was  returned  established 
their  right  to  have  the  sale  declared  void. 
There  could  be  no  such  thing  as  a  partial  an* 
nulment  of  it  On  the  resale  of  these  lands 
the  fee  in  each  parcel  must  be  put  up  and 
disposed  of.  In  the  settlement  to  follow,  the 
plaintiffs  and  the  administrator  will  be 
bound  by  the  result;  but  the  adult  heirs  who 
did  not  join  in  this  proceeding  will  stand  as 
they  did  before.  Judgment  affirmed.  All 
the  Justices  concurring. 
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ADAMS  et  al.  v.  ADAMS. 
(Supreme  Court  of  Georgia.    July  18,  1901.) 

SALB     OF     DECEDENT'S     LAND— COLLATERAL 
ATTACK— ACCOUNTING  BY  ADMINISTRA- 
TOR—ANSWER-NONSUIT. 

1.  An  order  for  the  sale  of  land,  duly  grant- 
ed by  the  ordinary,  cannot  be  collaterally  at- 
tacked in  the  superior  court  on  the  ground  that 
It  was  firranted  upon  insnfflcient  evioence. 

2.  Where  such  an  order  was  for  the  sale  of 
a  reversion  in  realty  after  the  expiration  of  a 
widow's  dower,  and  before  the  sale  took  place 
the  widow  died,  the  order  constituted  author- 
ity to  sell  the  fee. 

3.  It  is  not  ground  of  objection  to  an  answer 
filed  by  an  administrator  to  an  equitable  peti- 
tion, which  waived  discovery  and  prayed  for  an 
accounting  and  settlement,  that  the  answer  did 
not  have  attached  thereto  a  schedule  of  the  re- 
turns of  the.  administrator. 

4.  Where,  on  the  trial  of  an  equitable  peti- 
tion against  an  administrator  for  an  account 
and  settlement,  the  plaintiffs,  bv  affirmative 
proof,  charged  him  with  the  receipt  of  assets, 
the  mere  fact  that  the  evidence  offered  by 
them  showed  that  he  had  previously  obtained 
an  order  for  the  sale  of  realty  for  the  purpose 
of  paying  debts  did  not  entitle  him  to  the  grant 
of  a  nonsuit.  On  such  a  state  of  pleadings  and 
evidence,  the  plaintiffs  would  have  been  en- 
titled to  recover. 

(Syllabus  by  the  Court) 

BJrror  from  superior  court.  White  county; 
J.  B.  Estes,  Judge. 

Action  by  George  W.  Adams  and  others 
against  J.  M.  Adams.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Reversed. 

O.  S.  Kytle  and  H.  H.  Dean,  for  plaintiffs 
in  error.    L  L.  Cakes,  for  defendant  in  error. 


COBB,  J.  George  W.  Adams  and  others 
brought  their  action  against  J.  M.  Adams, 
alleging  that  the  plaintiffs  were  children  and 
heirs  at  law  of  Harden  Adams,  deceased, 
and  that  the  defendant  was  the  administra- 
tor on  his  estate;  that  the  defendant  was 
insolvent,  and  that  the  only  security  on  his 
bond  was  a  nonresident  of  the  state,  who 
had  no  property  within  the  limits  of  the 
state;  that  their  father  left  as  a  part  of  his 
estate  a  tract  of  land,  which  the  administra- 
tor was  advertising  for  sale^  and  that  it 
was  his  purpose  to  apply  the  proceeds  of 
the  sale  to  an  invalid  claim  against  the  es- 
tate which  he  held,  or  in  which  he  was  in- 
terested; that  an  application  was  pending 
in  the  court  of  ordinary  to  have  the  de- 
fendant removed  as  administrator,  but  that 
the  hearing  upon  this  application  could  not 
be  had  until  after  the  date  of  the  sale. 
The  prayer  of  the  petition  was  that  the  de- 
fendant be  enjoined  from  seUing  the  land  un- 
til after  the  application  to  remove  pending  in 
the  court  of  ordinary  had  been  determined, 
that  the  land  be  divided  between  the  plain- 
tiffs and  the  defendant  as  the  heirs  at  law 
of  their  father,  and  for  general  relief.  The 
petition  waived  discovery.  In  an  amend- 
ment to  the  petition  it  was  alleged  that 
since  the  filing  of  the  suit  the  widow  of 
Harden  Adams,  who  had  had  her  dower  set 
apart  in  the  land  referred  to  in  the  original 
petition,  had  died,  and  that  the  dower  es- 
tate had  determined;  that  the  order  ob- 
tained by  the  administrator  to  sell  the  land 
was  an  order  authorizing  the  sale  of  the  re- 
versionary interest  subject  to  the  widow's 
dower,  and  that  no  evidence  was  introduced 
before  the  court  of  ordinary  when  this  or- 
der of  sale  was  obtained  showing  that  there 
were  any  valid  debts  against  the  estate;  that 
since  the  death  of  the  widow  there  is  no 
reversionary  interest  and  no  dower  interest, 
and  that  a  sale  under  the  order  would  have 
the  effect  of  misleading  persons  and  depre- 
date the  value  of  the  property;  that  various 
itenls  of  personal  and  real  property  had 
gone  into  the  possession  of  the  administra- 
tor, the  alleged  value  of  each  being  set 
forth  in  the  petition.  The  amendment  then 
charges  other  acts  of  mismanagement  on 
the  part  of  the  administrator,  and  allege? 
a  willingness  to  pay  to  the  administrator 
whatever  amount  may  be  necessary  to  pay 
off  the  debts  of  the  estate,  and,  waiving  dis- 
covery, prays  that  the  administrator  be 
brought  to  a  full  settlement  and  accounting. 
This  amendment  seems  to  have  been  allow- 
ed without  objection.  The  defendant  filed 
an  answer  in  which  he  admitted  various  al- 
legations in  the  petition  and  amendment  to 
be  true,  denied  the  various  charges  of  mis- 
management, and  denied  that  the  plaintiffs 
were  entitled  to  any  of  the  relief  sought 
An  interlocutory  injunction  was  granted, 
which  seems  to  have  continued  in  force  an* 
til  the  final  hearing.  When  the  case  came 
on  for  m  final  hearing,  at  the  conclusion  of 
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the  plaintiffs'  evidence,  upon  motion  of  tiie 
defendant,  the  court  granted  a  nonsnit  To 
this  mling,  as  well  as  to  other  rulings  made 
during  the  progress  of  the  trial,  the  plain- 
tiffis  excepted. 

1.  The  plaintiffs  introduced  in  evidence  an 
order  of  the  court  of  ordinary  authorizing 
the  sale  of  the  land  described  in  the  peti- 
tion, for  the  purpose  of  paying  debts,  and 
then  offered  testimony  to  the  effect  that  at 
tbe  time  the  ordinary  granted  tibe  order 
there  was  before  him  no  evidence  whatever 
showing  that  any  debts  were  due  by  the 
estate.  The  court  refused  to  allow  this  tes- 
timony, and  this  is  assigned  as  error.  The 
Judgment  of  a  court  of  ordinary  granting 
leave  to  sell  land  of  an  Intestate  is  a  Judg- 
ment of  a.  court  of  general  Jurisdiction,  and, 
when  duly  granted  in  accordance  with  law, 
is  binding  upon  all  persons  interested  in  the 
estate^  and  cannot  be  collaterally  attacked 
in  any  court  upon  a  ground  of  tiie  charac- 
ter upon  which  the  attack  is  made  in  the 
present  case.  &ee  Stuckey  v.  Watklns,  112 
Oa.  268,  87  S.  B.  401«  and  cases  cited. 

2.  The  order  above  referred  to  was  grant- 
ed during  the  lifetime  of  the  widow  of  the 
Intestate,  whose  dower  had  been  laid  off  in 
the  land  proposed  to  be  sold,  and  the  order 
granted  authority  to  sell  the  land  subject 
to  the  dower.  It  was  contended  that  as 
the  widow  had  died  since  the  granting  of 
the  order,  and  before  any  sale  had  been  had, 
the  order  was  inoperative,  and  no  sale  could 
be  had  thereunder,  and  that  even  if  it 
could  be  had,  It  should  not  be,  for  the 
reason  that  the  order  provided  for  a  sale 
only  of  the  reversion,  and  a  sale  under  the 
order  would  be  calculated  to  mislead  bid- 
ders and  depreciate  the  price  of  the  proper- 
ty. The  order  authorized  the  sale  of  every 
interest  in  the  property  except  the  widow's 
dower,  and  we  do  not  think  that  the  death 
of  the  widow  at  all  affected  the  validity  of 
the  order,  or  made  a  sale  thereunder  improp- 
er, when,  with  proper  advertisements,  and 
proper  statements  at  the  sale,  informing  the 
bidders  that  the  widow  was  no  longer  in  life, 
and  that  the  administrator  would  sell  the  en- 
tire fee,  any  confusion  about  the  matter 
would  be  relieved,  and  the  property  would  be 
placed  before  the  bidders  in  such  a  way  that 
It  would  bring  its  full  value. 

3.  The  plaintiffs  demurred  to  the  answer 
of  the  defendant  on  the  ground  that  it  did 
not  have  attached  thereto  a  schedule  of  tiie 
returns  of  the  administrator.  The  court 
overruled  the  demurrer,  and  this  ruling  is 
assigned  as  error.  As  both  the  petition  and 
the  amendment  expressly  waived  discov- 
ery, we  do  not  know  upon  what  principle  it 
could  be  claimed  that  tbe  defendant  was  re- 
quired to  attach  to  his  answer  a  complete 
schedule  of  his  returns.  Tbe  defendant  was 
not  required  to  answer  at  all,  but,  of  course^ 
if  he  failed  to  answer  any  specific  allega- 
tion of  the  petition,  it  would  be  taken  as 
true.     He  has   answered   in   detail   every 


paragraph  of  the  petition,  denying  some  and 
admitting  others;  and  this  is  all  the  answer 
the  plaintiffs  were  entiUed  to,  in  the  absence 
of  a  prayer  for  discovery,  intended  to  search 
the  conscience  of  the  defendant  Not  hav- 
ing been  willing  to  take  the  risk  which  a 
prayer  for  discovery  would  bring  about,  the 
plaintiffs  must  be  satisfied  to  make  out  their 
case  the  best  they  can  without  the  aid  of 
the  defendant. 

4.  There  was  evidence  introduced  by  the 
plaintiff  that  property,  real  and  personal,  of 
several  thousand  dollars  in  value,  had  gone 
into  the  possession  of  the  administrator. 
There  was  also  evidence  that  he  had  sold 
realty  arid  personalty  for  sums  aggregating 
several  hundred  dollars,  and  there  was  evi- 
dence that  the  tract  of  land  especially  in 
controversy  was  still  in  his  possession.  We 
think  this  evidence  was  suflScient  to  cast  up- 
on the  defendant  the  burden  of  showing 
what  disposition  he  had  made  of  the  money 
received  from  the  sale  of  property,  and  also 
what  debts  were  still  outstanding  against  the 
estate.  It  Is  true  that  there  was  a  Judgm^it 
of  the  court  of  ordinary  that  there  were 
debts  outstanding,  and  by  this  Judgment  the 
plaintiffs  were  bound;  but  there  was  noth- 
ing in  the  Judgment  to  indicate  the.  amount 
of  these  debts,  and  the  plaintiffs,  as  heirs 
at  law  of  the  defendant's  intestate,  had  a 
right,  after  the  expiration  of  12  months  from 
the  defendant's  qualification,  to  call  him  to 
an  account,  and  make  him  disclose  what 
had  been  done  with  the  proceeds  of  property 
which  he  had  sold,  and  what  was  the  amount 
of  the  valid  debts  outstanding  against  the 
estate,  so  as  to  determine  how  much  of  the 
property  should  still  be  retained  by  him  to 
be  administered  for  this  purpose.  Upon  the 
evidence  introduced  in  behalf  of  the  plain- 
tiffs, in  the  absence  of  any  evidence  by  the 
defendant,  the  court  would  have  been  not 
only  authorized,  but  required,  to  enter  a  de- 
cree in  favor  of  the  plaintiffs  for  their  pro- 
portionate amount  of  the  moneys  which  bad 
been  received  by  the  administrator,  belong- 
ing to  the  estate,  and  also  a  decree  that  the 
land  still  in  the  possession  of  the  administra- 
tor be  sold  by  him  either  under  the  order  of 
the  court  of  ordinary  or  the  decree  to  be  ren- 
dered in  this  case,  and  after  paying  the  valid 
debts  still  due  by  the  estate,  the  expenses  of 
administration,  and  such  other  costs  as  the 
Judge  should  see  fit  to  tax  against  the  estate* 
the  remainder  to  be  divided  among  the  heirs 
at  law  in  proportion  to  their  interest  in  the 
estate.  The  superior  court,  as  a  court  of 
equity,  has  concurrent  Jurisdiction  with  the 
court  of  ordinary  in  the  matter  of  the  settle- 
ment of  estates;  and  the  court  of  ordinary, 
under  a  citation  for  a  settlement,  would  un- 
doubtedly have  had  authority  to  have  re- 
quired the  administrator  to  account  for  the 
moneys  which  the  evidence  shows  he  had  re- 
ceived to  have  made  a  disclosure  of  the  debts 
due  by  the  estate,  and  to  have  made  up  the 
accounts  and  entered  a  Judgment  in  favor  of 
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tbe  helm  for  a  sale  of  the  property.  If  the 
court  of  ordinary  had  this  authority,  a  court 
of  equity,  as  a  court  of  concurrent  Jurisdic- 
tion, had  equal,  if  not  greater,  authority  In 
tlie  matter.  The  heirs  at  law  have  done  all 
that  is  possible  for  them  to  do.  They  have 
brought  the  administrator  at  the  proper  time 
into  a  court  of  competent  Jurisdiction.  They 
have  introduced  evidence  showing  that  he  is 
charged  with  having  received  property  of  the 
estate,  and  the  evidence  shows  what  proper- 
ty is  in  his  bands  still  unadminlstered.  Ev- 
erything is  before  the  court  which  would  be 
necessary  to  authorize  a  complete  settlement 
of  the  estate.  Certainly,  under  such  circum- 
stances, it  is  not  the  law  that  the  heirs  at 
law  shall  be  turned  out  of  court,  and  the 
administrator  allowed  by  his  silence  in  court 
to  obtain  a  Judgment  which  means  that  he 
shall  remain  in  the  possession  of  property 
-which  is  not  wholly  his  own,  but  which  be- 
longs to  him  Jointly  with  the  heirs  of  the 
estate.  Under  the  evidence  introduced  by 
the  plaintiffs,  the  court  should  have  entered 
9L  decree  winding  up  the  estate.  If  there  are 
any  claims  against  the  estate,  the  adminis- 
trator knows  of  them,  and  he  should  be 
made  to  disclose  what  they  are.  If  he  should 
not  disclose,  he  should  be  made  to  bear  the 
loss.  Judgment  reversed.  All  the  Justices 
coDCurring. 

(US  Qa.  815) 

RONBY  V.  TUTT  et  aL 

TIJTT  et  al.  v.  RONBY. 

(Supreme  Oourt  of  Georgia.    July  18,  1901.) 

EXECUTION  SALE— RATIFICATION— NONSUIT. 

1.  If  a  defendant's  property  be  sold  under  a 
▼old  judgment  and  execution,  and  she,  with 
legal  notice  of  all  the  material  facts,  receive 
from  the  sheriff,  and  retain,  a  portion  of  the 
proceeds  of  the  sale,  this  amounts  in  law  to  a 
ratification,  and  she  is  bound  by  the  sale. 

2.  Under  the  facts  disclosed  by  the  record, 
the  judge  did  not  err  in  granting  a  nonsuit. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Richmond  coun- 
ty; E.  L.  Brlnson,  Judge. 

Action  by  Rosetta  Roney  agralnst  J.  B.  Tntt 
and  others.  From  the  Judgment,  both  par- 
ties bring  error.  Affirmed  on  main  bill  of  ex- 
ceptions.   Gross  bill  dismissed. 

B.  B.  McGowen,  for  plaintiff.  W.  K.  Miller 
and  C  H.  Cohen,  for  defendants. 

PER  CURIAM.  Judgment  on  main  bill  of 
exceptions  affirmed;  cross  bill  dismissed. 


(tU  Oa.  726) 

HARRIS  V.  STATE. 
(Snpreme  Oourt  of  (Seorgis.    July  18,  1901.) 

CRIMINAL  LiAW— APPEAL. 

There  was  no  merit  in  the  motion  for  a 
continuance,  the  evidence  warranted  the  ver- 
dict, and  it  was  not  erroneous  to  refuse  a  new 
trial. 
(Syllabus  by  the  Court) 


Emur  from  superior  court,  CSarke  county; 
R.  B.  Russell,  Judge. 

Will  Harris  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Shackelford  &  Shackelford,  for  plaintiff  in 
error.    G.  H.  Brand,  Sol.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

(118  Oa.  724) 
LANE  V.  STATE. 
(Supreme  Oourt  of  G^eorgia.    July  18, 1901.) 

CRIMINAL  LAW—APPBAXr-NBW   TRIAI* 

The  only  grounds  of  the  motion  for  a  new 
trial  being  that  the  verdict  was  contrary  to  the 
law  and  to  the  evidence,  and  the  evidence  be- 
ing amply  sufficient  to  sustain  the  verdict,  the 
judgment  of  the  court  refusing  a  new  trial  is 
affirmed. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Dublin;  J.  8.  Ad- 
ams, Judge. 

Joe  Lane  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Howard  &  Armistead,  for  plaintiff  in  er- 
ror. F.  G.  Corker  and  Grlner  &  Williams, 
for  the  State. 

PER  CURIAM.    Judgment  affirmed. 


(US  Qa.  6M) 


BRANCH  V.  STATE. 


(Supreme  Court  of  Georgia.    July  17,  1901.) 

CRIMINAL  LAW— APPBAIr-REVIEW. 

No  complaint  being  made  of  any  ruling  at 
the  trial,  and  there  being  evidence  warranting 
a  finding  that  the  accused  was  guilty  of  the 
offense  wij:h  which  he  was  charged,  his  convic- 
tion must  stand,  since  the  verdict  of  the  jury 
has  met  with  the  approval  of  the  presiding 
Judge.  It  is.  however,  a  case  in  which,  appar- 
ently, his  discretion  would  haVe  been  wisely 
exercised  in  granting  a  new  trial. 

(Syllabus  by  the  Oourt.) 

Error  from  superior  court,  Floyd  comity; 
W.  M.  Henry,  Judge. 

Cicero  Branch  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

M.  B.  Eubanks»  for  plaintiff  in  error. 
Moses  Wright,  SoL  Gen.,  for  the  States 

PBR  CURIAM.    Judgment  affirmed. 

(113  Ga.  724) 
GRAHAM  V.  STATE. 
(Supreme  Oourt  of  Georgia.    July  18,  1901.) 

CRIMINAL  LAW— APPEAL— NEW  TRIAL. 

No  error  of  law  was  complained  of;  the 
evidence  sustains  the  verdict;  the  newly-discov- 
ered evidence  was  merely  cumulative,  and  does 
not  authorize  the  granting  of  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Dublin;    J.  8. 

Adams,  Judge. 

C.  S.  Graham  was  convicted  of  crime,  and 

brings  error.    Affirmed. 

Howard  &  Armistead,  for  plaintiff  in  er- 
ror.   F.  G.  Corker,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 
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(113  Ga.  704) 

WIUvIAMS  V.  STATE. 

(Supreme  Court  of  Georgia.    July  17,  1901.) 

CRIMINAL  LAW— APPEAL— REVIEW. 

The  evidence  fully  sustained  the  verdict  of 
the  iury.  The  error  of  the  trial  judge  in  inac- 
curately stating  the  contentions  of  the  defend- 
ant, taken  in  connectian  with  all  the  instruc- 
tions given,  was  manifestly  not  harmful  to 
the  defendant,  and  therefore  affords  no  legal 
cause  for  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Houston  coun- 
ty; W.  H.  Felton,  Jr.,  Judge. 

Romulus  Williams  was  conyicted  of  crime, 
and  brings  error.    Affirmed. 

Duncan  &  Duncan,  for  plaintiff  in  error. 
Wm.  Brunson,  Sol.  Gen.,  and  J.  M.  TerrelU 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  a^rmed. 


(113  Oa.  698) 

WASHINGTON  v.  STATE. 

(Supreme  Court  of  Georgia.    July  17,  1901.) 

CRIMINAL  LAW— INDICTMENT— MISNOMER- 
QUESTION  FOR  JURY— CERTIORARI. 

1.  When,  in  an  indictment,  the  given  name 
of  the  defendant  was  so  written  that  it  was  a 
matter  of  uncertainty  whether  it  was  "Surre- 
na"  or  "Surrence,"  it  was  not  erroneous,  on 
the  trial  of  a  plea  of  misnomer  alleging  that 
the  given  name  of  the  defendant  was  ^'Serena," 
for  the  judge  to  submit  to  the  jury  for  their 
determination  by  personal  insjpection  the  ques- 
tion whether  the  name  was  "Surrena"  or  "Sur- 
rence"; and  where  the  jury  found  the  name  to 
be  "Surrena,"  and  accordingly  returned  a  ver- 
dict against  the  plea,  the  same  will  be  upheld, 
**Surrena"  and  ^'Serena"  being  idem  sonans. 
Construing  language  is  for  the  judge,  but  de- 
termining what  an  obscurely  written  word  Is 
may  be  regarded  as  a  proper  matter  for  a  jury. 
See,  in  this  connection,  Civ.  Code,  §  9672;  Arm- 
strongv.  Burrows,  6  Watts,  266. 

2.  Where  a  petition  for  certiorari  in  a  crim- 
inal case  in  effect  alleged  that  it  set  forth  all 
of  the  evidence  introduced  on  the  trial,  and  it 
does  not  appear  therefrom  that  the  venue  was 
proved,  it  was  erroneous  to  refuse  to  sanction 
the  petition  for  certiorari  assigning  error  upon 
the  verdict  as  being  contrary  to  the  evidence 
and  without  evidence  to  support  It. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Liberty  county; 
P.  E.  Seabrook,  Judge. 

Serena  W^ashington  was  convicted  of  crime, 
and  brings  error.    Reversed. 

B.  A.  Way  and  J.  B.  Hudson,  for  plaintiff 
in  error.  F.  A.  Hooper,  Sol.  Gen.,  for  the 
State. 

PER  OURIAM.    Judgment  reversed. 


(U3  Oft.  736) 


PTNB  V.  STATE. 


(Supreme  Court  of  Georgia.    July  18,  1901.) 

CRIMINAL    LAW— APPBALr-RECORD—BILL     OF 

EXCEPTIONS. 

1.  When  one  who  is  dissatisfied  with  a  judg- 
ment rendered  in  a  trial  court  seeks  to  bring 
the  same  to  this  court  for  review  by  a  bill  of 
exceptions  in  which  he  does  not  specify  as  ma- 
terial any  portion  of  the  record,  no  part  thereof 


should  be  sent  to  this  court  by  the  clerk  of 
the  trial  court;  nor  will  the  plaintiff  in  error 
be  allowed  in  this  court  to  amend  his  bill  of 
exceptions  by  inserting  therein  a  specification 
of  a  portion  or  all  of  the  record,  and  thus  make 
valid  an  unauthorized  act  already  committed 
by  the  clerk  of  the  trial  court  in  sending  up  a 

?art  or  parts  of  the  record.  Hardee  v.  Lovett, 
1  S.  E.  1021,  85  Ga.  620;  Alexander  v.  Wil- 
liamson, 12  S.  E.  182,  86  Ga.  13. 

2.  Where  a  bill  of  exceptions  contains  a  re- 
cital that  a  copy  of  a  petition  for  certiorari  is 
thereto  attached,  and  no  such  copy  is  in  fact 
attached  to  the  bill  of  exceptions  itself,  and 
only  appears  in  a  transcript  of  the  record  im- 
properly sent  to  this  court  in  the  manner  abov^ 
indicated,  and  where  such  bill  of  exceptions 
contains  no  assignment  of  error  except  the  over- 
ruling of  the  certiorari,  it  is  fatally  defective, 
and  does  not  properly  present  any  question  for 
determination  by  this  court. 

(Syllabus  by  the  (3ourt) 

Error  from  superior  court.  Lowndes  coun- 
ty; A.  H.  Hansen,  Judge. 

C.  A.  Pyne  was  convicted  of  crime,  and 
brings  error.    Dismissed. 

Jas.  M.  Johnson,  for  plaintiff  in  error.  W. 
E.  Thomas,  Sol.  Gen.,  and  J.  G.  Cranford, 
City  SoL,  for  the  State. 

PER  CURIAM.    Writ  of  error  dismissed. 


(1X8  Ga.  7oS) 


SMITH  V.  STATE. 


(Supreme  Court  of  G^rgia.    July  18,  1901.) 

INTOXICATING  LIQUORS—ILLEGAL  SALB— 
LAGER   BEER— INSTRUCTIONS. 

1.  While  the  words  "lager  beer,"  in  their  or- 
dinary use  and  acceptation,  may  sufficiently  in- 
dicate an  intoxicating  liquor  to  warrant  a  con- 
viction of  selling  liquor  of  that  character,  when 
the  proof  shows  a  sale  of  lager  beer  and  noth- 
ing more  (Blaclc,  Intox.  Lio.  §  17),  yet  where, 
in  a  given  case,  there  was  affirmative  testimony 
to  the  effect  that  a  liquid  which  contained  not  ex- 
ceeding 2  per  cent,  of  alcohol  would  not  intoxi- 
cate, and  that  the  identical  bottle  of  liquid 
which  the  accused  sold,  and  upon  the  sale  of 
which  the  question  of  his  guilt  or  innocence 
turned,  did  not  contain  more  than  2  per  cent,  of 
alcohol,  it  was,  although  there  was  other  testi- 
mony to  the  effect,  that  this  identical  liquid  was 
lager  beer,  erroneous  to  charge  generally  that 
all  lager  beer  is  intoxicating. 

2.  It  was,  in  such  a  case,  erroneous  to  admit 
hearsay  testimony  to  the  effect  that  lager  beer 
contained  from  2  to  6  per  cent,  of  alcohol;  but, 
in  view  of  the  ruling  above  announced,  it  would 
seem  that  admitting  such  testimony  was  not 
harmful  to  the  accused. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Dublin;  J.  S.  Ad- 
ams, Judge. 

Plummer  Smith  was  convicted  of  Illegal 
sale  of  liquors,  and  brings  error.    Reversed. 

Howard  &  Armistead  and  W.  C.  Davis,  for 
plaintiff  in  error.    F.  G.  Corker,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 


(113  Ge.  749) 
BURGESS  ▼.  STATE. 
(Supreme  0>urt  of  Georgia.    July  18,  1901.) 

CRIMINAL  LAW— APPBAI^RBVIEW. 

The  evidence,  though  entirely  circumstan- 
tial, was  amply  sufficient  to  warrant  the  verdict. 
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Thig  being  so,  and  It  not  being  alleged  that 
any  error  of  law  was  committed  in  the  county 
court  wherein  the  case  was  tried,  the  judgment 
of  the  superior  court  overruling  the  certiorari 
sued  out  by  the  accused  will  not  be  dkiturbed. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Houston  coun- 
ty;  W.  H.  Felton,  Jr.,  Judge. 

Sidney  Burgess  was  convicted  of  crime. 
From  a  Judgment  of  the  superior  court  over- 
mling  the  certiorari,  defendant  brings  error. 
Affirmed. 

Duncan  &  Duncan,  for  plaintiff  in  error. 
Wm.  Branson,  Sol.  Gen.,  for  the  State. 

PEB  CUBIAM.    Judgment  affirmed. 


(US  C3«.  699) 


McDOW  V.  STATE. 


(Supreme  Court  of  Georgia.    July  17,  1901.) 

CRIMINAL.  LAW— NSW  TRIAIr-INSTRUCTIONS. 

1.  Errors  alleged  to  have  been  committed  up- 
oii  the  trial  of  a  special  plea  of  misnomer  in 
a  criminal  case  do  not  constitute,  and  cannot 
be  considered  as,  proper  grounds  of  a  motion 
for  a  new  trial  in  the  main  case;  and  this  is  so 
although  the  same  jurors  passed  upon  the  spe- 
cial plea  and  upon  the  case  in  chief,  it  appear- 
ing that  the  two  investigations  were  conducted 
independently  of  each  other,  that  the  jurors 
were  separately  sworn  in  each,  and  that  there 
was  no  direct  motion  to  set  aside  the  finding  on 
the  special  plea.  Kneeland  v.  State,  62  Ga. 
395;  %oisclalr  y.  State,  17  S.  E.  270,  92  Ga. 
453. 

2.  An  instruction  in  a  criminal  case  correctly 
explaining  to  the  jury  the  elements  of  the  of- 
fense for  which  the  accused  is  on  trial  is  not 
open  to  criticism  on  the  ground  that  the  state 
failed  to  make  out  its  case.  On  the  contrary, 
the  Jury  should  be  informed  of  the  crime  char- 

ged,  in  order  to  enable  them,  by  applying  the 
iw  to  the  facts  established  by  the  evidence,  to 
determine  whether  or  not  the  accused  is  guilty. 

3.  The  charges  complained  of  which  are  not 
dealt  with  in  the  preceding  note  embraced  cor- 
rect and  familiar  principles  of  law,  were  ful- 
ly warranted  by  the  evidence,  and  were  not,  in 
any  sense,  prejudicial  to  the  accused.  There 
was  ample  evidence  to  sustain  the  verdict,  and 
no  error  in  denying  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Tish  McDow  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Henry  Walker,  for  plaintlif  in  error. 
Moses  Wright,  Sol.  Gen.«  for  the  State. 

PEB  CURIAM.    Judgment  affirmed. 


(m  Oa.  721) 


AYBRS  V.  STATE. 


(Supreme  Court  of  Georgia.    July  18.  1901.) 

CRIHINAL    LAW— APPEALr-REFUSAIi    OF    NBW 

TRIAL. 

No  error  of  law  is  assigned  In  the  bill  of 
exceptions.  The  evidence,  although  circum- 
stantial, was  sufficient,  when  taken  all  togeth- 
er, to  warrant  the  conviction  of  the  accused; 
and,  the  trial  judge  being  satisfied  with  the 
verdict,  this  court  will  not  control  his  discre- 
tion in  overruling  the  motion  for  a  new  trial. 
(Syllabus  by  the  Courtj 


Error  from  superior  court,  Johnson  coun- 
ty;  B.  D.  Evans,  Judge. 

William  Ayers  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

A.  L.  Hatcher  and  J.  L.  Kent,  for  plaintiff 
in  error.  B.  T.  Rawllngs,  Sol.  Gen.,  and 
J.  M.  Terrell,  Atty.  Gen.,  for  the  State. 

FEB  CURIAM.^    Judgment  affirmed. 


(113  Ga.  700) 


STILES  V.  STATE. 


(Supreme  Court  of  Georgia.    July  17,  1901.) 

CRIMINAL  LAW— APPBAL-REVIEW-BVIDBNCB. 

1.  Whether  the  evidence  for  the  state  was 
overcome  by  that  introduced  in  behalf  of  the 
accused,  and  whether  the  alibi  sought  to  be 
proven  was  sufficiently  made  out,  were  ques- 
tions properly  left  to  the  jury,  which  determin- 
ed them  adversely  to  the  plaintiff  in  error; 
and,  their  finding  being  authorized  by  the  evi- 
dence, the  verdict  will  not  be  disturbed. 

2.  There  was  no  error  in  the  admission  of  the 
diagram,  preliminary  proof  of  its  correctness 
having  been  made.  It  will  not  be  presumed 
that  the  jury  undertook  to  decipher  words 
thereon  which  the  court  directed  to  be  erased, 
and  which,  so  far  as  appears,  would  not  there- 
after, on  inspection,  be  readily  deciphered. 

3.  The  words  "cotton  press,"  written  on  the 
diagram  as  descriptive  of  an  appliance  located 
at  a  particular  place  thereon,  did  not  render  the 
diagram  inadmissible  in  evidence,  when  the 
draftsman  as  a  witness  testified  that  it  was 
correct,  and  in  his  evidence  described  the  appli- 
ance as  a  cotton  press. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Putnam  coun- 
ty;  John  C.  Hart,  Judge. 

William  Stiles  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Allen  &  Pottle,  Howard  &  Crawford,  and 
W.  F.  Jenkins  &  Son,  for  plaintiff  in  er- 
ror. H.  G.  Lewis,  Sol.  Gen.,  and  J.  B.  Park, 
Jr.,  for  the  State. 

PER  CUHIAM.    Judgment  affirmed. 


(U8  Ga.  749) 


DAVIS  ▼.  STATE. 


(Supreme  Court  of  Georgia.    July  18,  1901.) 

CRIMINAL  LAW— APPBAL— REVIEW. 

Where  one  on  trial  for  carrying  a  conceal- 
ed pistol  stated  to  the  jury  in  his  defense  that 
he  'did  not  own  a  pistol,  and  never  carried  one 
in  his  life,"  and  'a  witness  in  his  behalf  under- 
took to  testify  to  the  same  effect,  evidence  that 
the  accused  had,  on  an  occasion  previous  to 
that  under  investigation,  openly  carried  a  pis- 
tol, was  irrelevant,  for  it  related  to  a  matter 
not  germane  to  the  issue:  but  admitting  such 
evidence  will  not  be  held  cause  for  a  new  trial, 
when  the  guilt  of  the  accused  was  distinctly 
sworn  to  by  eyewitnesses,  and  it  is  manifest 
from  the  record  that  the  conviction  rested  upon 
the  fact  that  the  jury  believed  theee  witnesses 
in  preference  to  others  whose  testimony  related 
to  the  main  fact,  and  the  evidence  illegally  ad- 
mitted could  in  no  possible  view  have  had  the 
effect  of  impeaching  or  discrediting  them. 

(Syllabus  by  the  Court.) 

Error  from  superior  court*  Greene  county; 
John  C.  Hart,  Judga 
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John  Davis,  Jr.,  was  convicted  of  carrying 
concealed  weapons,  and  brings  error.  Af- 
firmed. 

J.  B.  Park,  Jr.,  for  plaintiff  in  error.  Jas. 
Davison,  SoL,  and  H.  G.  Lewis,  SoL  Gen., 
for  the  State. 

PEB  CUBIAM.    Judgm^t  affirmed. 


(US  Ga.  708) 

JONES  V.  STATE, 

(Supreme  Court  of  Georgia.    July  17,  1901.) 

CRIMINAL  LAW— APPEAL. 

No  error  of  law  was  complained  of,  and 
the  evidence  authorized  the  verdict. 
(Syllabus  by  the  Oourt.) 

Error  from  superior  court,  Pulton  county; 
J.  S.  Candler,  Judge. 

Hilliard  Jones-  was  convicted  of  crimen 
and  brings  error.    Affirmed. 

Bobt  L.  Bodgers,  for  plaintiff  In  error. 
G.  D.  Hill,  SoL  Gen.,  for  the  State. 

« 

PEB  CUBIAM.    Judgment  affirmed. 


(lis  Ga.  886) 

JOHNSON  ▼.  STAN(3LIPP. 

(Supreme  Oourt  of  Georgia.    July  19,  1901.) 

CROSS  BILL— EJECTION  OF  INTRUDER— RB- 

CBIVER. 

1.  An  answer  in  the  nature  of  a  cross  bill, 
which  sets  up  matters  of  defense  not  germane 
to  the  case  made  by  the  plaintiff*s  petition,  is 
not  maintainable. 

2.  In  view  of  the  pleadings  filed  in  the  pres- 
ent case,  and  of  the  facts  disclosed  on  the  hear- 
ing thereof,  the  trial  judge  gave  to  it  the  proper 
direction. 

(Syllabus  by  the  Court.) 

Krror  from 'superior  court,  Dekalb  county; 
John  S.  Candler,  Judge. 

Suit  by  the  National  Bailway  Building  & 
Loan  Association  against  B.  M.  Johnson.  D. 
B.  Stancliff  was  appointed  receiver.  Prom 
an  order  ordering  the  receiver  to  turn  over 
certain  funds  discharging  him,  and  suspend- 
ing further  proceedings  in  the  cause,  Johnson 
brings  error.    Affirmed. 

Burton  Smith,  J.  W.  Mogre,  and  J.  D.  Kll- 
patrick,  for  plaintiff  in  error.  King  &  An- 
derson, L.  W.  Thomas,  and  W.  W.  BrasweU, 
for  defendant  In  error. 

LUMPKIN,  P.  J.  The  National  Bailway 
Building  &  Loan  Association,  claiming  to  be 
the  owner  in  fee  simple  of  a  certain  tract  of 
land.  Instituted  a  summary  proceeding  to 
eject  Johnson  therefrom  as  an  intruder.  He 
met  this  proceeding  with  a  counter  affidavit 
Subsequently  the  plaintiff  filed  an  equitable 
petition  against  Johnson,  in  which,  after  set- 
ting forth  the  facts  with  regard  to  the  pend- 
ing action,  it  was,  in  substance,  alleged:  (1) 
That  Johnson  was  wholly  insolvent,  and  un- 
able to  respond  to  any  judgment  which  might 
be  obtained  against  bim  for  the  rent  of  the 
premises;  (2)  that  he  was  committing  waste 


by  cutting  and  marketing  the  timber  there- 
on; and  (3)  that  there  were  different  persons 
who  desired  to  rent  portions  of  the  land  for 
the  ensuing  year,  and,  "if  rented  at  all,  it 
must  be  done  within  a  few  weeks,  as  in  that 
time  all  desirable  tenants  will  have  secured 
homes  for  another  year."  The  plaintiff  pray- 
ed that  a  receiver  be  appointed  to  take 
charge  of  the  land  In  controversy  pending 
the  litigation;  that  Johnson  be  required  to 
yield  possession  to  the  receiver,  and  be  en- 
joined from  in  any  wise  Interfering  with  the 
property;  and  that  the  receiver  should  hold 
the  proceeds  derived  from  the  renting  of  the 
same  subject  to  the  order  of  the  court  John- 
son filed  an  answer,  In  which  he  denied  that 
he  was  insolvent,  and  in  which  he  alleged 
that  he  was  in  possession  of  the  premises 
under  a  claim  of  right  as  the  tenant. of  an- 
other. He  afterwards  offered  two  amend- 
ments to  his  answer,  the  contents  of  which 
will  be  hereinafter  briefly  stated.  To  both 
the  original  answer  and  the  amendments 
thereto  the  association  demurred.  Subse- 
quently, upon  a  receiver*  being  appointed  to 
take  charge  of  its  affairs,  he  was  made  a 
party  to  the  case,  and  adopted  as  his  own 
the  pleadings  theretofore  filed  by  the  associa- 
tion. At  the  interlocutory  hearing  of  the 
case  the  court  appointed  a  receiver  to  take 
charge  of  the  land  in  controversy.  At  the 
final  hearing  the  demurrer  interposed  to 
Johnson's  original  answer  was  overruled,  but 
the  amendments  thereto  were  strlckem  The 
plaintiff  thereupon  filed  an  amendment  in 
the  nature  of  a  supplemental  bill,  averring 
that  the  statutory  proceeding  to  eject  John- 
son as  an  intruder  had  been  tried  in  the  su- 
perior court,  and  finally  disposed  of  by  the 
rendition  of  a  verdict  and  Judgment  against 
him,  whereby  It  was  determined  that  he  was 
an  intruder,  and  that  the' plaintiff  was  enti- 
tled to  the  possession  of  the  premises  In  dis- 
pute. It  was  accordingly  prayed  that  the 
receiver  appointed  to  take  charge  of  the 
same  and  collect  the  rents  and  profits  arising 
therefrom  be  directed  to  turn  over  to  the 
plaintiff  the  funds  in  his  hands,  and  that,  up- 
on his  so  doing,  he  be  discharged,  and  fur- 
ther proceedings  in  the  case  be  suspended. 
Upon  considering  this  amendment,  together 
with  the  record  of  the  statutory  action  there- 
in referred  to,  the  court  gave  to  the  pending 
case  the  direction  prayed  for.  Johnson  sub- 
sequently sued  out  a  bill  of  exceptions,  in 
which  he  assigned  error  upon  the  action  tiius 
taken  by  the  court,  as  weU  as  upon  Its  ruling 
sustaining  the  plaintiff's  demurrer  to  the 
amendments  which  he  had  filed  in  his  origi- 
nal answer.  The  case  necessarily  turns  upon 
the  question  whether  or  not  these  amend- 
ments were  properly  stricken. 

1.  The  defense  thereby  sought  to  be  Inter- 
posed was,  in  substance,  as  follows:  The  as- 
sociation claimed  title  under  a  deed  from  one 
Alice  J.  Mehaffey,  given  to  it  to  secure  loans 
made  to  her  at  usurious  rates  of  interest 
and  such  deed  was,  therefore,  void.    John- 
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son  was  m  bona  fide  Judgment  creditor  of 
Mlsfi  Mehaif ey,  and  tbe  only  property  owned 
by  her  which  was  subject  to  his  Judgment 
was  the  property  in  question.  Accordingly, 
kl8  claim  against  her  was  superior  to  that 
held  by  the  association,  and  he  was  entitled 
to  have  the  property  sold,  in  order  that  he 
might  realize  upon  his  Judgment 

Among  other  objections  urged  against  this 
proposed  defense  was  one  which  was  cer- 
tainly well  taken,  viz.  that  the  matters  thus 
set  up  were  not  germane  to  the  issue  in  con- 
troversy, which  was  whether  or  not  Johnson 
was  an  intruder,  and  was  wrongfully  with- 
holding from  the  association  the  possession 
of  the  land  in  dispute.  It  is  manifest  that 
Johnson's  alleged  rights  as  a  crejlitor  could 
not  properly  be  pleaded  in  Justification  of 
any  wrong  which,  as  a  mere  intruder,  he 
may  have  committed.  He  was  called  upon 
by  the  plaintiff  to  assert  whatever  claim  of 
right,  if  any,  he  had  to  the  possession  of  the 
premises.  His  reply  that,  as  a  creditor  of  a 
common  debtor,  he  had  a  right  to  have  the 
land  sold,  and  the  proceeds  thereof  first  ap- 
plied to  the  payment  of  his  Judgment,  was 
not  responsive  to  the  plaintiff's  petition,  had 
not  the  slightest  bearing  upon  the  issue  in 
controversy,  and  afforded  no  basis  for  any 
prayer  for  counter  relief  against  the  associ- 
ation. See  Ray  v.  Agency  Oo.,  106  Oa.  496, 
49e,  32  S.  E.  008,  and  authorities  cited. 

2.  As,  prior  to  the  final  hearing  of  the  case, 
that  issue  had  been  definitely  settled  ad- 
versely to  Johnson  by  a  Judgment  rendered 
in  the  statutory  proceeding  originally  insti- 
tuted by  the  assoclaticHi,  nothing  remained 
for  the  court  to  do  save  to  direct  what  dispo- 
sition should  be  made  of  the  fund  in  the 
hands  of  its  receiver.  It  does  appear  that, 
after  the  plaintiff's  equitable  petition  was 
filed,  Johnson  "did  not  further  defend  the 
common-law  case,  and  was  not  present  or 
represented  when  Judgment  was  taken." 
But  this  does  not  alter  the  fact  that  he  was 
conclusively  bound  by  that  Judgment  never- 
theless. The  disposition  made  of  the  equi- 
table proceeding  was  proper,  and  in  no  way 
injuriously  affected  the  rights  of  the  defend- 
ant in  the  premises.  Judgment  affirmed.  All 
the  Justices  concurring. 


(U3  Ga.  927) 


WOODY  V.  STATB. 


(Supreme  Court  Oif  Georgia.    July  20, 1901.) 

NAMBS— IDBM  SONANS-OAMINO-GOMPLJaNT— 

EVIDENCB. 

1.  "Gittings**  and  "Giddans"  are  idem  sonans. 

2.  An  accusation  for  gaming  ''with  Qards  and 
dice"  need  not,  more  particularly  than  as  in- 
dicated by  the  words  quoted,  describe  "the 
game  played  or  the  manner  of  [laying  same.'* 

3.  The  evidence  in  the  present  case  did  not 
support  the  accusation. 

(Syllabus  by  tbe  Oourt.) 

* 

Error  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge, 


Joe  Woody  was  convicted  of  gaming,  and 
brings  error.    Reversed. 

M.  Felton  Hatcher,  for  plaintiff  in  error. 
Wm.  Brunson,  BoL  Gen.,  for  the  State. 

LUMPKIN,  P.  J.  The  plaintiff  In  error, 
Joe  Woody,  was  convicted  In  the  city  court 
of  Macon  upon  an  accusation  charging  that 
he  and  others  named  '*did  unlawfully  and 
wrongfully  play  and  bet  for  money  and  other 
things  of  value  at  a  game  of  faro,  klondyke, 
crapps,  poker,  skin,  and  other  games  played 
with  cards  and  dice."  In  the  affidavit  upon 
which  the  accusation  was  founded  it  was  re- 
cited that  "Frank  Gittings"  appeared  before 
the  Judge  of  the  city  court,  and  on  oath  de- 
posed that  Joe  Woody  and  others  named 
committed  the  acts  above  mentioned.  This 
affidavit  purported  to  have  been  signed  by 
"Frank  Giddans."  The  accusation  appears  to 
have  been  made  by  "Frank  Gittings,"  though 
signed  by  "Frank  Giddans."  Before  pleading 
to  the  merits,  the  accused  filed  a  demurrer, 
the  grounds  of  which  were  as  follows:  (1) 
"There  is  no  affidavit  upon  which  accusation 
could  issue,  the  affidavit  having  been  signed 
and  sworn  to  by  Frank  Giddons,  when  the 
accusation  is  issued  in  tbe  name  of  Frank  Git- 
tings;'* (2)  "there  is  no  legal  affidavit  upon 
which  said  accusation  could  Issue,  the  said « 
affidavit  purporting  on  its  face  to  be  made 
by  Frank  Gittings,  and  being  signed  by 
Frank  Giddons;"  and  (3)  the  "accusation  Is 
void  because  it  does  not  set  out  with  the  par- 
ticularity required  by  law  the  game  played, 
or  the  manner  of  playing  same,  nor  does  It 
follow  the  Code  section  in  reference  to  gam- 
ing." To  tbe  overruling  of  this  demurrer, 
and  the  denial  of  a  new  trial,  the  accused  ex- 
cepted. 

1.  A  name  spelled  "Gittings"  Is  susceptible 
of  a  pronunciation  so  similar  to  that  of  a 
name  spelled  "Giddans,"  It  certainly  requires 
no  strain  to  hold  that  they  are  idem  sonans. 
At  any  rate,  it  is  safe  to  say  that  the  per- 
son who  signed  his  name  "Frank  Giddans" 
was  the  individual  intended  to  b^  designated 
in  those  portions  of  the  affidavit  and  accusa- 
tion respectively  describing  the  affiant  and 
the  accuser  as  "Frank  Gittings."  We  there- 
fore hold  that  the  first  and  second  grounds  of 
the  demurrer  were  without  merit,  especially 
so  as  they  erroneously  stated  that  the  signa- 
ture affixed  to  the  affidavit  and  the  accusa- 
tion was  that  of  "Frank  Giddons,"  when,  as 
has  been  seen.  It  was  really  that  of  "Frank 
Giddans."  It  seems,  therefore^  that  there 
w^as  almost,  if  not  quite,  as  much  inaccuracy 
in  framing  the  demurrer  as  there  was  in 
stating  the  name  of  the  affiant  in  the  affidavit 
and  accusation. 

2.  It  was  not  essential  that  the  accusation 
should  minutely  describe  the  games  played, 
or  the  manner  of  playing  them.  The  accused 
was  sufficiently  informed  of  the  nature  of  the 
charge  preferred  against  him,  the  material 
portions  of  whicii  are  quoted  above. 
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8.  The  eTldence  did  not  warrant  a  verdict 
of  guilty,  for  at  least  two  reasons:  (1)  There 
was  no  proof  whatever  that  the  accused  ever 
played  any  game  of  any  description  with 
any  one  or  more  of  the  persons,  named  as  co- 
defendants  in  the  accusation;  and  (2)  while, 
as  has  been  seen»  the  accusation  charged 
that  the  accused  played  for  money  and  other 
things  of  value  at  divers  games  ''played  with 
cards  and  dice,"  there  was  no  evidence  that 
he  ever  at  any  time  played  for  money  or 
other  thing  of  value  in  any  game  answering 
the  description  embraced  in  the  words  last 
quoted.  At  most,  the  evidence  showed  that 
the  games  at  which  he  hazarded  anything 
were  played  with  dice  only.  Judgment  re- 
versed.   All  the  Justices  concurring. 


(113  Qa.  867) 

WELLS  et  al.  v.  GOKER  BANKING  00. 
(Supreme  Oonrt  of  Georgia.     July  19,   1901.) 

CONSOLIDATION  OF  CAUSES— SINQLB  BILL  OF 

EXCEPTIONS. 

The  mere  fact  that  several  separate  and 
distinct  cases  "arising  under  the  same  con- 
tract," and  being  between  the  same  parties, 
were,  "by  agreement,  ♦  ♦  •  tried  together'* 
before  the  judge,  ''presiding  as  judge  and  jury," 
did  not  have  the  effect  of  consolidating  these 
cases  into  one,  so  as  to  authorize  the  losing 
party,  by  a  single  bill  of  exceptions,  to  bring  to 
,  this  court  for  review  the  judgments  severally 
rendered  In  such  cases  in  the  court  below. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Actions  by  the  Coker  Banking  Company 
against  H.  T.  Wells  and  others  before  a  Jus- 
tice. The  cases  were  appealed  to  the  su- 
perior court,  wherein  separate  Judgments 
were  rendered  in  each  case  in  favor  of  plain- 
tiff against  aU  the  defendants,  except  one 
Harris,  and  the  other  defendants  bring  er- 
ror.   Dismissed. 

3.  J.  Conyers,  for  plaintiffs  in  error.  J.  L. 
Hopkins  &  Sods,  for  defendant  in  error. 

FISH,  J.  The  Coker  Banking  Company 
brought  three  separate  suits  in  a  Justice's 
court  against  Wooten,  as  maker,  and  Har- 
ris, Bedford,  Joiner,  Wells,  Dobbins,  Boone, 
and  Hewitt,  as  indorsers.  Two  of  the  suits 
were,  res];>ectiv^y,  on  three,  and  the  other 
on  four,  promissory  notes,  each  of  the  notes 
behig  for  $24.55.  The  notes  were  executed 
as  part  of  one  transaction,  being  given  by 
the  defendants  to  the  plaintiff  for  the  loan 
of  a  certain  sum  of  money  made  by  plaintiff 
to  the  defendant  Wooten.  Wooten,  Bedford, 
and  Joiner  made  no  defense  to  the  suits. 
The  other  defendants  filed  a  Joint  plea  in 
each  case,  setting  up  the  same  defense  in 
each  plea.  All  the  suits  were  appealed  to 
the  superior  court,  where,  "by  agreement  [as 
recited  In  the  bill  of  exceptions],  the  three 
cases  were  tried  together  before  his  honor  J. 
H.  Lumpkin,  presiding  as  Judge  and  Jury.** 
Upon  plaintiff's  motion,  the  Judge  struck  the 
defendants*  pleaa^  except  as  to  the  defend- 


ant Harris,  and  rendered  a  separate  Judg- 
ment in  each  case,  relieving  Harris,  and  in 
favor  of  the  plaintiff  against  the  defendants 
WeUs,  Dobbins,  Boone,  and  Hewitt.  The  de- 
fendants against  whom  the  Jud^pnents  were 
rendered  excepted  to  the  rulings  of  the  Judge 
in  striking  th^r  pleas,  in  disallowing  amend- 
ments offered  by  them,  and  in  rendering  the 
Judgments  against  them,  and  they  assign  er- 
ror upon  such  rulings  in  a  single  bill  of  ex- 
ceptions. Upon  the  call  of  the  case  in  this 
court  the  defendant  in  error  moved  to  dis- 
miss the  writ  of  error  because  "three  sepa- 
rate and  distinct  cases,  In  which  separate 
.and  distinct  Judgments  were  rendered,  are 
embraced  In  the  bill  of  exceptions,  and  plain- 
tiffs in  ei7or  are  attempting  to  review  by 
one  writ  of  error  the  three  distinct  decisions 
and  three  distinct  Judgments  rendered  in  the 
three  distinct  cases."  This  motion  must  be 
granted,  and  the  writ  of  error  dismissed. 
The  three  cases  were  never  really  consoli- 
dated. There  was  simply  an  agreement  that 
they  be  tried  together— that  is,  at  the  same 
time,  in  one  trial— by  the  presiding  Judge  of 
the  superior  court,  without  the  intervention 
of  a  Jury.  There  was  no  order  that  the 
cases  be  consolidated,  and,  though  tried  at 
the  same  time,  they  were  not  tried  as  one 
case.  The  Judge  treated  them  as  three  sepa- 
rate cases,  and  rendered  a  separate  Judg- 
ment in  each  case.  This  exact  question  was 
ruled  in  Erwln  v.  Ennis,  104  Ga.  8G1,  31  S. 
£3.  444,  where  it  was  held:  "An  agreement 
between  counsel  that  'three  causes  be  sub- 
mitted to  the  finding  and  decision,  as  to  all 
facts  and  law,  of  [the  presiding  Judge],  with- 
out the  intervention  of  a  Jury,'  did  not 
amount  to  a  consolidation  of  the  cases,  and 
did  not  authorize  the  losing  party,  who  was 
a  party  to  all  three  of  the  cases,  to  make 
only  one  motion  for  a  new  trial,  and,  upon 
tne  same  being  overruled,  to  file  one  bill 
of  exceptions  to  this  court,  attempting  to 
bring  all  three  of  the  cases  for  decision  here. 
This  court  has  no  Jurisdiction  to  entertain 
such  a  bill  of  exceptions,  and  therefore  In 
such  a  case  the  writ  of  error  will  be  dis- 
missed, notwithstanding  the  fact  that  it  ap- 
pears that  the  three  cases  relate  to  the  same 
fund  or  property,  each  case  being  between 
different  parties."  It  is  true  that  there  each 
case  was  between  different  parties,  but  the 
question  decided  was  not  that  the  cases 
could  not  have  been  consolidated  because  be- 
tween different  parties,  but  that  the  agree- 
ment entered  Into  by  counsel  for  the  re- 
spective parties  did  not  amount  to  a  con- 
solidation. Mr.  Justice  Cobb,  in  rendering 
the  opinion,  said:  "Whether  It  was  in  the 
power  of  the  Judge  of  the  superior  coitrt  to 
consolidate  the  three  cases  into  one,  so  far 
as  to  authorize  one  motion  for  a  new  trial 
and  one  bill  of  exceptions,  is  a  question  not 
necessary  to  be  decided  in  the  present  case." 
Neither  do  we  now  pass  on  the  question 
whether  or  not  the  three  cases  sought  to  be 
brought  here  In  the  present  writ  of  error 
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could  have  been  consolidated,  so  as  to  have 
been  properly  brought  here  in  a  single  bill 
of  exceptions,  because  that  point  is  not  be- 
fore us  for  decision.  All  we  do  decide  is 
that  there  was  no  consolidation,  and  conse- 
quently this  court  has  no  Jurisdiction  to  en- 
tertain the  bill  of  exceptions  attempting  to 
bring  the  three  cases  here  for  review.  Writ 
of  error  dismissed.  All  the  Justices  ooncur- 
ling. 

(113  Ga.  882) 

BLACKSHER  ▼.  STATE. 
(Supreme  Court  of  Goorgia.    July  19,  1901.) 

liANSLAUOHTER-INSTRUCnONS— BVIDBNCB. 

The  evidence  in  the  present  case  warrant- 
ed the  conrt  in  instructing  the  Jury  on  the  sub- 
ject  of  volantary  manslaughter,  and  was  am- 
ply safficient  to  support  the  verdict  convicting 
the  accused  of  that  offense.  The  charge  upon 
reasonable  fears  was  a  correct  presentation  of 
the  law  on  that  subject,  and  the  other  charges 
complained  of  were  free  from  error,  and  appro- 
priate to  the  issues  involved.  It  does  not  for 
any  reason  appear  that  the  conrt  erred  in  re- 
fusing to  grant  a  new  trial. 

(Syllabus  by  the  Court. j 

Error  from  superior  court,  Bibb  county; 
W.  EL  Felton,  Jr.,  Judge. 

Monroe  Blacksher  was  convicted  of  man- 
slaughter, and  brings  error.    Affirmed. 

John  R.  Cooper,  for  plaintiff  in  error. 
Wm.  Brunaon,  SoL  Glen.,  for  the  State. 

PBB  CURIAM.    Judgment  affirmed. 


(113  Qa.  71£) 


SURRBLS  T.  STATB. 


(Supreme  Court  of  Georgia.    July  18,  1901.) 

INTOXICATING  LIQUORS—ILI^BOAIj  SALE. 

The  only  point  presented  by  the  bill  of  ex- 
ceptions in  this  case  is,  in  principle,  controlled 
by  the  decision  in  Williams  v.  State,  33  S.  E. 
641, 107  Ga.  693  (1).  See,  also.  Brown  v.  State, 
34  S.  EL  1031, 109  Ga.  570  <2>. 

(Syllabus  by  the  Ck>urt.) 

E«rror  from  city  court  of  Blberton;  P.  P. 
Proffitt,  Judge. 

£«rskine  Surrels  was  convicted  of  illegal 
sale  of  intoxicating  liquors,  and  brings  er- 
ror.   Affirmed. 

W.  D.  Tutt  &  Son  and  Sam  0.  Oliver,  for 
plaintiff  in  error.  T.  J.  Brown,  Sol.,  for  the 
State. 

PBB  CUBIAM.    Judgment  affirmed* 


(113  Qa.  807) 

GEORGIA  R.  &  BANKING  00.  v.  GARD- 
NER. 

(Supreme  Oourt  of  Georgia.    July  19,  1901.) 

ADVERSE  POSSESSION— TRESPASS— ANSWER- 
AMENDMENT. 

l.The  verdict  was  sustained  b^  the  testi- 
mony. The  defendant  in  error  having  gone  in- 
to possession  of  the  land  in  dispute  under  a 
deed,  inclosed  it  by  a  fence,  and  held  the  nndis- 
torbed  possession  of  it  for  more  than  20  years, 
he  had  a  eomplete  prescriptive  title,  and  there- 


fore the  right  to  resist  the  trespass  of  the  em- 
ployes of  the  railroad  company  upon  the  land 
thus  held  and  occupied. 

2.  A  defendant  may  amend  an  answer  by 
withdrawing  an  admission  therein  made,  and 
after  so  doing  may  introduce  testimony  tending 
to  support  the  allegations  of  such  answer  as  it 
stands  after  the  amendment  has  been  allowed. 

(Syllabus  by  the  Court.) 

Error  from  8U];>erior  court,  Richmond  coun- 
ty; E.  L.  Brinson,  Judge. 

Action  by  the  Georgia  Railroad  &  Banking 
Company  against  M.  G.  S.  Gardner.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Jos.  B.  &  Bryan  Gumming,  for  plaintiff  in 
error.  Wm.  H.  Fleming,  for  defendant  In  er- 
ror. 

* 

,    PBE  CURIAM.    Judgment  affirmed. 


013  Ga.  gl5)' 
PORTWOOD  et  al.  v.  HUNTRESS  et  al. 
(Supreme  Oourt  of  Georgia.    July  18,  1901.) 

EQUITY-JOINDER  OF  CAUSES— INJUNCTION- 
ACTIONS  AT  LAW. 
Where  one  person  is  interested  in  main- 
taining against  several  a  contention  or  conten- 
tions which  they  have  a  community  of  inter- 
est in  resisting,  or  several  persons  have  a  com- 
munity of  interest  in  maintaining  against  one 
a  contention  or  contentions  which  he  is  inter- 
ested in  resisting,  or  there  are  several  who  have 
a  community  of  interest  in  maintaining  a  con- 
tention or  confentions  against  several  who  have 
a  community  of  interest  in  resisting  the  same, 
and  such  contention  or  contentions  is  or  are  in- 
volved in  two  or  more  pending  suits,  equity 
will  consolidate  them,  and.  bring  to  trial  in  one 
action  the  disputed  issues. .  But  this  will  not  be 
done  as  to  cases  the  consolidation  of  which 
would  brin|;  about  a  promiscuous  struggle,  in 
which  parties  on  one  side,  with  no  such  com- 
munity of  interest  as  to  the  one  point  in  contro- 
versy, when  only  one,  or  in  all  the  disputed 
points;  when  there  are  more  than  one,  would  be 
compelled  to  litigate  with  another  or  others, 
(a)  rhe  petition  m  the  present  case  was  not, 
as  against  the  special  demurrers  thereto,  main- 
tainable; and  consequently  there  was  no  error 
in  denying  the  interlocutory  injunction. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Taliaferro  coun- 
ty; E.  L.  Brinson,  Judge. 

Action  by  Jesse  Portveood  and  others 
against  C.  W.  Huntress  and  othei-s.  Judg- 
ment for  defendants.  Plaintiffs  bring  error. 
Affirmed. 

Cloud  &  Jennings  and  S.  H.  Sibley,  for 
plaintiCTs  in  error.  A.  H.  Davis  and  W.  O. 
Mitchell,  for  defendants  in  error. 

LUMPKIN,  P.  J.  On  August  28,  1876,  a 
judgment  was  rendered  by  the  superior  court 
of  Taliaferro  county  in  favoi  of  T.  M.  Bryao. 
as  administrator  of  the  estate  of  J.  B.  Hart, 
against  Absalom  G.  Evans.  This  judgment 
and  the  execution  issued  thereon  were  sub- 
sequently assigned  to  John  G.  Hart  A  con- 
stitutional homestead,  containing  307%  acres 
of  land  In  that  county,  was  in  August,  1877, 
duly  set  apart  to  Evans,  as  the  head  of  a 
family  consisting  of  his  wife,  Mary  E.,  and 
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several  mlBor  children.  By  a  deed  dated 
March  14,  1882,  and  recorded  April  1,  1882, 
£27an8  and  his  wife  undertook  to  convey  to 
R.  O.  Evans,  in  fee  simple,  200  acres  of  the 
land  embraced  in  the  homestead.  On  April 
18,  1882,  he  executed  and  delivered  to  Ellen 
BL  Huntress  a  mortgage  by  which  it  was  in- 
tended to  create  in  her  favor  a  lien  on  the 
land  described  in  the  deed  Just  mentioned. 
Mrs.  Evans  died  March  12,  1894,  and  Ab- 
salom G.  Evans  died  March  12,  1897.  M.  F. 
Gritiith  was  appointed  administrator  on  his 
estate.  On  the  first  Tuesday  in  January, 
1898,  the  homestead  estate  having  previously 
terminated,  the  administrator  sold  the  en- 
tire tract  of  907^  acres  to  G.  T.  Edwards 
for  9765,  and  made  him  a  deed  thereto  on 
the  15th  day  of  that  month.  On  the  same 
day  Edwards  conveyed  a  portion  of  the  tract 
to  B.  L  Anderson,  and  the  balance  of  it  to 
Jesse  Portwood.  Thereafter  C.  W.  Huntress, 
as  guardian  of  Ellen  B.  Huntress,  who  had 
obtained  a  Judgment  of  foreclosure  upon  the 
mortgage  of  R.  O.  Evans  to  her,  caused  an 
execution  issued  upon  such  foreclosure  to  be 
levied  upon  200  acres  of  land  as  described 
in  that  mortgage.  Separate  claims  were 
filed  by  Edwards,  Anderson,  and  Portwood. 
Upon  a  trial  of  Anderson's  claim,  the  su- 
perior court  rendered  a  Judgment  in  his  fa- 
vor. That  Judgment  was  reversed  by  this 
court  at  the  March  term,  1900.  See  110  Ga. 
427,  35  S.  E.  671.  Subsequently  all  of  the 
claims  were  withdrawn,  '  and  Huntress, 
guardian,  was  again  proceeding  to  enforce 
the  collection  of  the  execution  in  his  favor 
by  a  sale  of  the  mortgaged  premises.  New 
claims  were  filed  by  Anderson  and  X^ort- 
wood.  In  the  meantime  R.  O.  Evans  had 
brought  against  them,  respectively,  separate 
actions  of  ejectment  for  the  recovery  of  de- 
scribed parcels  of  land  which  he  alleged  con- 
stituted portions  of  the  200  acres  which  had 
been  conveyed  to  him  by .  Absalom  G.  and 
Mary  B.  Evans  in.  1882.  While  these  four 
cases  were  pending,  Portwood  and  Anderson 
filed  against  G.  W.  Huntress,  as  guardian, 
Ellen  E.  Huntress,  his  ward,  R.  O.  Evans, 
John  G.  Hart,  and  the  sheriff  of  Taliaferro 
county,  an  equitable  petition,  returnable  to 
the  February  term,  1901,  of  the  superior 
court  of  that  county.  Griffltl/,  as  adminis- 
trator of  the  estate  of  Absalom  G.  Evans, 
was  subsequently  made  a  party  defendant 
In  this  petition  the  facts  above  recited  were 
set  forth,  and  tt  also  contained  numerous 
other  allegations,  of  which  those  now  ma- 
terial were  to  the  following  effect:  The  deed 
from  Absalom  G.  Evans  and  his  wife  to  R. 
O.  BiVans,  and  the  mortgage  executed  by  him 
to  BUen  B.  Huntress,  were,  because  of  in- 
definiteness  and  uncertainty  in  the  descrip- 
tive terms  therein  used  with  respect  to  the 
land  to  which  they  referred,  and  for  other 
stated  reasons,  absolutely  null  and  void.  R. 
O.  Eivans  never  in  fact  set  up  title  in  him- 
self to  the  200  acres  of  land  which  Absalom 
G.  and  Mary  R  Evans  undertook  to  convey 


to  him,  but  on  divers  occasions  made  dec- 
larations and  did  acts  (all  of  which  were  par- 
ticularly set  forth)  which  in  law  and  in  equi- 
ty estopped  him,  as  against  Portwood  and 
Anderson,  from  claiming  title  to  any  por- 
tion of  the  land  originally  constituting  the 
Evans  homestead.  The  Judgment  on  which 
the  Hart  execution  was  issued  was,  next  to 
the  expenses  incident  to  the  burial  of  Ab- 
salom G.  Evans  and  certain  expenses  of  ad- 
ministration, the  highest  lien  upon  that  land. 
Of  the  proceeds  of  the  sale  thereof  which 
was  made  by  the  administrator,  he  paid 
^20  on  that  execution,  leaving  a  balance 
still  due  thereon.  The  estate  of  Absalom  G. 
Evans,  consisting  entirely  of  the  S07V&  acres 
of  land,  is  insolvent 

The  prayers  of  the  petition.  In  substance, 
were  (1)  that  R.  O.  Evans  be  enjoined  from 
the  further  prosecution  of  his  actions  of 
^  ejectment;  (2)  that  Huntress,  guardian,  be 
*  enjohied  from  '^proceeding  further  with  the 
two  claim  cases";  (3)  that  the  sheriff  be  en- 
Joined  from  selling  under  the  mortgage  ex- 
ecution any  of  the  lands  mentioned  in  the 
petition;  (4)  that  all  of  the  issues  involved  in 
the  four  pending  cases  be  determined  and 
disposed  of  by  an  appropriate  Judgment  to 
be  rendered  upon  the  plaintiffs*  petition;  (5) 
that  accordingly  the  deed  from  Absalom  G. 
Evans  and  his  wife  to  R.  O.  Evans,  and  the 
mortgage  from  him  to  BUen  B.  Huntress,  be 
declared  null  and  void,  and  that  the  same 
be  delivered  up  and  canceled;  or  (6)  that  if 
those  instruments  are  valid,  and  the  land 
covered  by  the  mortgage  shall  be  sold  there- 
under, the  plaintiffs,  by  equitable  subroga- 
tion to  the  rights  of  John  G.  Hart  be  paid 
from  the  proceeds  of  the  sale  $520,  or  such 
proportions  thereof  as  they  may,  under  the 
facts  set  forth,  be  entitied  to  receiva 

A  restraining  order  was  granted,  and  a 
day  in  advance  of  the  appearance  term  was 
set  for  the  hearing  of  an  application  for  an 
interlocutory  Injunction.  That  hearing  was 
afterwards  postponed,  and  did  not  take  place 
till  March  18,  1901,  which  was  after  the 
adjournment  of  the  appearance  term  of  the 
case.  At  that  term  Huntress,  guardian,  and 
R.  O.  Evans  each  demurred  generally  and 
specially.  One  of  the  guardian's  special 
grounds  of  demurrer  was  that  '*there  is  a 
misjoinder  of  causes  of  action,  this  de- 
fendant having  no  interest  in  the  ejectment 
suits  brought  by  R.  O.  Evans";  and  one  of 
the  grounds  of  his  special  demurrer  was  that 
"there  Is  a  misjoinder  of  causes  of  action, 
in  that  the  actions  of  ejectment  brought  by 
this  defendant  have  no  connection  with  the 
proceeding  by  Huntress  to  foreclose  his 
mortgage.*'  The  Judge  passed  an  order  dis- 
solving the  restraining  order  and  denying  an 
injunction,  and  this  is  the  main  error  assign- 
ed in  the  bill  of  exceptions  sued  out  by 
Portwood  and  Anderson.  If  the  special 
grounds  of  demurrer  set  forth  above  were 
well  taken,  this,  of  course,  would  afford  an 
all-sufiicient  reason  for  upholding  the  Judg- 
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ment  nnder  review.     That  they  were  well 
taken,  we  have  no  doubt. 

If  this  petition  did  not  seek  to  join  sereral 
distinct  and  Incongruous  causes  of  action,  It 
would  be  difficult  to  conceive  of  one  naving 
such  a  defect.    B.  O.  Bvans  was  endeavor- 
ing, by  separate  actions  at  law  against  two 
persons,  to  recover  two  parcels  of  land.    To 
these  controversies  Huntress,  guardian,  had 
not  the  slightest  concern.    It  was,  under  the 
facts   alleged,   entirely  immaterial  to  him 
whether  R.  O.Bvans  did  or  did  not  prevail 
over  Portwood  and  Anderson.    On  the  other 
hand,  it  is  equally  clear  that  there  was  no 
equitable  reason  for  complicating  the  litiga- 
tion between  Huntress  and  either  of  the 
claimants,   which  simply  involved  in  each 
claim  case  the  question  whether  or  not  the 
parcel  of  land  therein  claimed  was  subject 
to  the  execution,  with  a  settlement  of  the 
disputes  between  R.  O.  B2vans  and  either 
of  these  same  persons  over  their  respective 
rights  of  title  or  possession.    E.  O.  Bvans 
was  seeking  to  recover  these  lands,  and 
Huntress  was  seeking  to  sell  the  same.    It  is 
certain  that  they  had  no  common  purpose 
in  view.    While  the  question  of  the  sufficien- 
cy pf  the  descriptive  portions  of  the  deed 
under  which  R.  O.  Evans  claimed  title  and 
of  his  mortgage  to  Huntress  might  be  in- 
volved in  all  four  of  the  cases,  the  question 
whether  R.  O.  Bvans  had  by  his  declarations 
or  conduct  estopped  himself  from  setting  up 
title  against  Portwood  and  Anderson  could 
in  no  possible  way  be  injected  into  the  claim 
eafie.     While,  therefore,  on  separate  trials 
of  the  ejectment  actions,  or  a  trial  of  both 
together,  R.  O.  Bvans  might  be  defeated 
solely  on  the  ground  that  he  was  so  estop- 
ped.  Huntress,  on   separate  trials  of  the 
<rlaim  cases^,  or  a  Joint  trial  of  the  two, 
would  have  no  such  difficulty  to  contend 
with.     Obviously,  it  would  be  subjecting 
Huntress  to  an  unnecessary  hazard  to  com- 
pel him  to  try  his  issues  with  Portwood  and 
Anderson  along  with  other  Issues  in  which 
he  had  no  interest.     He  might,  with  two 
^ood  cases  lose  both  by  being  forced  into 
bad  company.    It  may  be  true  that  each  of 
the  four  cases  involves  an  issue  or  issues 
common  to  all;  but  it  is  certainly  not  true 
that  all  of  the  issues  in  each  case  are  iden- 
tically or  even  substantially  the  same.    It  is 
^nly  when  this  latter  condition  exists  that 
equitable   consolidation  can    be   demanded 
as  matter  of  right    When  one  person  is  in- 
terested in  maintaining  against  several  a 
contrition  or  contentions  which  they  have 
a  common  interest  in  resisting,  or  when  sev- 
eral  have  a   like   interest  in   maintaining 
against    one    a    contention    or    contentions 
which  he  is  Interested  in  resisting,  or  when 
several  have  a  common  interest  In  main- 
taining against  several  a  contention  or  con- 
tentions which  they  have  such  an  interest 
In  resisting,  and  such  contention  or  conten- 
tions is  or  are  involved  in  two  or  more 
pending  suits,  an  appropriate  equitable  pro- 


ceeding will  lie  to  bring  the  issues  in  dis- 
pute to  a  determination  by  one  trial.  But 
this  remedy  is  not  available  when  consolida- 
tion would  simply  bring  about  a  pellmell 
struggle  in  which  parties  on  the  one  side, 
with  no  community  of  interest  among  them- 
selves as  to  the  one  point  in  controversy 
when  there  is  only  one,  or  as  to  all  the  dis- 
puted points,  when  there  are  more  than  one, 
would  be  compelled  to  contend  with  a  single 
party  <a  the  other  side,  or  with  parties 
thereon  who  are  also  lacking  in  such  a 
community  of  interest  among  themselves. 
This  doctrine  is  illustrated  by  the  decision 
of  this  court  in  Smith  v.  Dobbins,  87  Ga. 
S08,  18  S.  B.  496,  and  supported  by  the  au- 
thorltieB  tliere  cited.  It  was  applied  in 
Webb  V.  Parks,  110  Qa.  639,  86  &  B.  70. 
And  see  Bowden  v.  Achor,  95  Ga.  243,  22 
8.  B.  264;  Stuck  v.  Alloy  Co^  96  Ga.  96,  22 
S.  B.  692.  The  first  of  these  cases  is  easily 
distinguishable  from  the  case  in  hand,  and 
the  other  is  on  the  same  line  with  the  de- 
cision now  rendered. 

While  the  order  of  the  Judge  denying  the 
injunction  was  not  expressly  based  upon  the 
question  of  law  dosJt  with  in  the  foregoing 
discussion,  the  fact  that  the  plaintiffs*  peti-, 
tlon  was  not,  as  against  the  special  demur- 
rers above  mentioned,  maintainable,  leads 
inevitably  to  the  conclusion  that  the  action 
taken  by  the  Judge  should  not  be  disturbed 
by  this  court  See,  in  this  connection,  Rip- 
ley V.  Bady,  106  Ga.  428,  32  S.  B.  848,  and 
Goker  v.  Montgomery,  110  Ga.  22,  36  S.  B. 
273.  Judgment  affirmed.  All  the  Justices 
concurring. 

(U3  Qa.  70D 

GAMBLE  V.  STATE.  LBB  v.  STATE.  Mc- 
MIOHAEL  V.  STATE.  SBABOY  v.  STATE. 
WILLIAMS  V.  STATE.  WILCOX  v. 
STATE. 

(Supreme  Court  of  Georgia.    July  17,  1901.) 

CRIMINAL  LAW— APPEAL— AFPRAY-BVIDBNCB. 

1.  This  court  cannot  deal  with  the  assign- 
ments of  error  made  in  an  amendment  to  a 
motion  for  a  new  trial  which  has  upon  it  an 
entry  to  the  effect  that  It  has  been  allowed  by 
the  trial  judee,  with  nothing  else  to  indicate  an 
approval  of  its  grounds. 

i^.  Where  persons  are  accused  of  an  affray, 
and  there  is  no  evidence  that  the  fighting  occur- 
re<^  at  a  pnblic  place,  a  verdict  of  guilty  Is 
contrary  to  law. 

(Syllabns  by  the  Court.) 

Error  from  criminal  court  of  Atlanta;  A 
B.  Oalhoun,  Judge. 

Son  .Gamble,  John  Lee,  J.  D.  McMichael, 
Oynthla  Searcy,  George  Williams,  and  Annie 
Wilcox  were  each  severally  accused  and  con- 
victed of  an  affray,  and  bring  error.  Re- 
versed in  each  case. 

F.  R.  Walker,  A.  R.  Bryan,  and  &  a  Orane, 
for  phUntiff  in  error.  B.  R.  BhiclE,  for  the 
State. 

SIMMONS,  a  J.  Six  persona  were  sepa- 
rately accused  of  an  affray  alleged  te  have 
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been  committed  at  a  certain  time  and  place 
In  Pulton  county,  Ga.  The  cases  were  tried 
together,  and  the  defendant  in  each  case 
found  guilty.  Eiach  defendant  moved  for  a 
new  trial  upon  the  grounds  that  the  verdict 
was  contrary  to  law  and  evidence,  and  with- 
out evidence  to  support  It  Subsequently  five 
of  these  motions  were  amended  by  adding 
special  grounds.  The  court  overruled  all  of 
the  motions  for  new  trial,  and  each  movant 
excepted  to  the  order  overruling  his  motion. 
The  cases  were  argued  at  the  same  time  In 
this  court,  and  will  be  considered  together. 

1.  In  each  case  in  which  an  amendment 
was  made  to  the  original  motion  for  new 
trial,  the  amendment  was  "allowed"  by  the 
court  and  ordered  filed,  but  further  than  this 
there  is  nothing  in  the  record  or  in  the  bill 
of  exceptions  to  Indicate  an  approval  of  the 
grounds  of  the  amendment  These  special 
grounds  are  therefore  not  sufficiently  verified 
to  authorize  this  court  to  deal  with  them. 
MerriU  v.  Merritt  (Ga.)  38  S.  E.  973. 

2.  From  the  evidence  In  the  records  It  ap- 
pears that  certain  officers  of  Fulton  county, 
learning  that  there  would  be  a  dance  at  a 
certain  place  in  the  county,  went  to  that 

>  place.  As  they  approached  the  house,  they 
heard  several  pistol  shots,  and  saw  the  man 
who  had  done  the  shooting  run  off.  They 
also  saw  five  men  (among  them  four  of  the 
defendants)  engaged  in  a  general  fight 
These  men  were  placed  under  arrest  Then 
another  of  the  defendants  had  a  fight  with  a 
certain  person  in  the  house,  and  they  were 
arrested.  The  remaining  defendant  then  be- 
came engaged  in  a  fight  with  still  another 
person,  and  they  also  were  placed  under  ar- 
rest This  fighting  was  attended  with  much 
noise  and  disorder.  It  took  place  In  the  front 
room  and  on  the  front  porch  of  a  house 
which  had  been  rented  for  the  occasion. 
From  the  briefs  of  evidence  In  some  of  the 
cases,  it  would  appear  that  the  house  was  a 
vacant  one;  from  those  in  the  others,  that 
the  house  was  composed  of  two  rooms,  and 
that  the  back  room  was  occupied  by  a  ne- 
gro family.  The  house  was  in  the  country, 
was  one  of  a  row  of  negro  houses,  and  was 
about  2(X)  yards  from  any  other  residence.  It 
was  "near"  a  public  road,  which  was  in  front 
of  it;  but  what  was  the  distance  from  the 
road,  and  whether  the  defendants*  fighting 
could  be  seen  or  heard  from  the  road,  the 
evidence  does  not  disclose.  The  Code  sec- 
tion under  which  the  defendants  were  accused 
defines  an  affray  as  'the  fighting  of  two  or 
more  persons  In  some  public  place,  to  the 
terror  of  the  citizens  and  disturbance  of  the 
public  tranquillity."  Pen.  Ck>de,  S  355.  Thus, 
in  this  state,  as  at  common  law,  there  cannot 
be  a  conviction  for  an  affray  unless  the  fight- 
ing occurs  in  a  public  place.  See  4  Bl.  Comm. 
145;  2  Bish.  New  O.  Law,  S§  1,  2;  Bish. 
St  Oimes  (3d  Ed.)  S  298;  2  McClain,  O.  Law. 
§§  1006,  1008;  State  v.  Hefiin,  8  Humph.  84. 
Unless  the  defendants  were  fighting  in  a  pub- 
lic place,  their  convictions  were  Illegal.    The 


house  in  which  they  /ought  appears  to  have 
been  a  private  one,  rented  by  the  defendants. 
There  is  no  suggestion  In  the  evidence  that  it 
possessed  at  ordinary  times  any  of  the  ele- 
ments which  characterize  a  public  place.  It 
Is  true,  it  was  near  a  public  road,  and  that 
a  public  road  is,  prima  fade  at  least  a  pub- 
lic place,  and  may  give  that  character  to 
places  in  sight  and  hearing  from  the  road. 
State  V.  Morlarty,  74  Ind.  103;  Carwile  v. 
State,  85  Ala.  392;  Henderson  v.  State,  59 
Ala.  89;  Ford  v.  State  (Ala.)  26  South.  503. 
It  is  also  true  that  a  road  which,  though  not 
a  regular  public  highway.  Is  used  and  trav- 
eled, is  a  public  place.  Mills  v.  State,  20  Ala. 
86.  But  the  evidence  in  the  present  case  falls 
to  show  how  ''near'*  or  how  far  it  was  from 
the  road  to  the  house,  or  that  the  defendants 
could  be  seen  or  heard  from  the  roadL  So 
far  as  appears,  the  house  may  have  been 
quite  a  distance  from  the  road,  and  so  situ- 
ated that  the  defendants  could  not  have  been 
seen,  or  their  noise  heard,  by  persons  in  the 
road.  Under  such  circumstances,  the  exist- 
ence of  the  road  cannot  be  held  sufficient  to 
supply  the  necessary  element  of  a  public 
place.  See  Reg.  v.  Hunt  1  Oox,  CSr.  Cas.  177; 
Gerrells  v.  State  (Tex.  O.  App.)  26  S.  W.  394; 
Graham  v.  State,  105  Ala.  130,  16  South.  934. 
The  Judge  below  seems  to  have  taken  the 
position  that  the  place  was  made  public,  for 
the  time  being,  by  the  gathering:  of  persons 
there  for  the  purpose  of  dancing.  This  we 
think  is  not  tenable.  A  place  ordinarily  pri- 
vate may  become  public,  within  the  law  of 
affrays,  by  being  thrown  open  to  the  public 
upon  a  particular  occasion.  Sewell  ▼.  Taylor, 
7  a  B.  (N.  S.)  160;  TurbeviUe  v.  State,  37 
Tex.  Cr.  R.  145,  38  S.  W.  1010.  Permitting 
only  a  certain  class  of  the  public  to  enter  will 
not  prevent  the  place  from  assuming  the  char- 
acter of  a  public  place.  Smith  v.  State,  52 
Ala.  384;  Nickels  v.  State,  111  Ala.  58,  20 
South.  564.  It  has  been  held  that  an  assem- 
blage may  make  a  place  temporarily  public 
(Finnem  v.  State,  115  Ala.  106,  22  South.  593); 
but  it  has  also  been  held  that  the  assemblage 
of  a  few  persons  at  a  place  not  open  to  the 
public  will  not  so  operate  (Taylor  v.  State, 
22  Ala.  15;  0>leman  v.  State,  20  Ala.  51), 
nor  the  assemblage  of  persons  at  a  social  par- 
ty by  express  invitation  (State  v.  Sowers,  52 
Ind.  311).  "In  general,  the  place  must  be  one 
to  which  people  are  at  the  time  privileged  to 
resort  without  an  invitation."  Bish.  St 
Grimes  (3d  Eki.)  S  29a  In  the  present  case  it 
does  not  appear  how  many  persons  attended 
the  dance,  or  were  in  and  about  the  house  at 
the  time  of  the  fighting.  The  evidence  does 
not  show  certainly  the  presence  of  more  than 
a  dozen  or  fifteen  people.  So  far  as  appears, 
the  dance  was  entirely  private,  and  none  al- 
lowed to  attend  except  by  express  Invitation 
or  previous  arrangement  We  believe,  there- 
fore, that  the  place  was  not  shown  to  be  fiv^ 
open  to  the  general  public,  or  to  any  portion 
of  the  public,  as  to  constitute  it  a  public 
place,  within  the  nieanlng  of  the  law  of  afv 
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frays.  So  belleylng,  we  are  constrained  to 
liold  that  the  evidence  failed  to  make  out 
this  essential  element  of  an  affray,— that  the 
fighting  was  In  a  public  place,— and  that  the 
▼erdlcts  of  guilty  were  c(Hitrary  to  law. 
Judgment  In  each  case  reversed.  All  the 
Justices  concurring. 


(113  Oft.  958) 

PERKINS  V.  DUNN. 
(Supreme  Court  of  Georgia.     July  20,  1901.) 

APPRAL— RBVIBW-ORANT  OF  UJEW  TRIAL. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  therefore  no  error  in  re- 
fusing to  grant  a  new  trial  upon  the  ground 
that  the  verdict  was  contrary  to  law  and  con- 
trary to  the  evidence. 

(Syllabus  by  the  Court.) 

E2rror  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  between  J.  B.  Dunn  and  E.  A.  Per- 
kins. From  the  judgment,  Perkins  brings 
error.    Affirmed. 

O.  E.  &  M.  C.  Horton,  for  plahitiff  In  error. 
Shepard  Bryan  and  A  O.  Powell,  for  de- 
fendant in  error.    . 

PER  CURIAM.    Judgment  affirmed. 


(113  Oa.  946) 


FOOTB  V.  KENDALL^ 


(Supreme  Court  of  Georgia.    July  20, 1001.) 

CONTRACTOR'S  LIEN— ACTION  TO  BNFORCB^ 

BVIDBNCB. 
Viewed  in  the  light  of  the  pleadings  upon 
which  this  case  went  to  trial,  the  evidence  de- 
manded a  verdict  In  favor  of  the  plaintiff  for 
a  portion,  at  least,  of  the  amount  for  which  he 
sued;  and  a  general  finding  for  the  defendant 
was  therefore  unwarranted. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  A.  B. 
(^Ihonil,  Judge. 

Action  by  O.  W.  Foote  against  LlUlan  A. 
Kendall.  Judgment  for  defendant  Plain- 
tiff tarings  error.    Reversed. 

Jas.  K.  Hlnes,  for  plaintiff  In  error.  L,  B. 
Anstln,  for  defendant  in  error. 

LUMPKIN,  P.  J.  It  appears  from  the 
record  that  Foote  built  a  house  for  Mrs. 
Kendall  under  a  written  contract  which  pro- 
vided that  he  was  to  furnish  the  material 
and  do  the  work,  according  to  certain  plans 
and  specifications,  for  $1,100.  Of  this 
amount  she  paid  him  upwards  of  $1,095.10. 
He  claimed  that,  In  addition  to  a  balance  of 
$4.00  still  due  upon  the  contract  price  of  the 
house,  she  owed  him  a  specified  sum  for 
constructing  at  the  same  time  a  private 
sewer  extending  from  her  premises  to  a 
city  street,  and  there  connecting  with  a  pub- 
lic sewer.  He  accordingly  brought  suit  to 
recover  the  amounts  claimed,  and  to  fore- 
close a  contractor's  lien  upon  the  premises. 
Mrs.  Kendall  filed  an  answer  In  which  she 
dolled  that  she  owed  him  anything,  and  in 


which  she  alleged  that  the  work  had  not 
been  completed  according  to  contract  On  the 
trial,  Foote  testified  that  he  had  fully  com- 
plied with  his  obligations  under  the  con- 
tract, and  introduced  in  evidence,  as  a  part 
thereof,  certain  specifications  in  which  was 
a  clause  as  follows:  "Sewer  and  other  con- 
nections: Owner  Is  to  pay  the  city  for  wa- 
ter tap,  sewer  frontage,  and  for  two  hundred 
and  twenty  feet  of  sewer  not  estimated  in 
contract'*  The  def^idant  introduced  evi- 
dence to  the  effect  that  at  the  time  the 
written  contract  was  signed  this  clause  was 
not  embraced  In  the  specifications,  that  the 
sewer  connections  were  to  be  put  down  and 
paid  for  by  Foote,  and  that  he  was  to  turn 
over  the  house  completed  for  $1,100.  As  a 
witness  in  her  own  behalf,  Mrs.  Kendall  tes- 
tified: "He  did  not  complete  this  house  by 
March  1,  1890.  .There  was  some  work  to  be 
done  on  the  doors  and  locks,  and  after  that 
date  he  sent  back  there  and  had  this  work 
done.  He  has  never  completed  my  house- 
never  finished  it"  She  did  not,  however, 
undertake  to  specify  wherein  the  house  was 
incomplete,  nor  to  assert  that  she  had  paid 
in  full  the  contract  price  therefor.  Indeed, 
she  admitted  that  she  still  owed  Foote 
"three  dollars  and  fifty  cents  of  this 
amount."  On  being  recalled  to  the  stand, 
he  testified,  in  rebuttal,  that  the  clause 
above  referred  to  was  in  the  specifications 
at  the  time  the  contract  was  executed.  In 
this  connection,  he  further  said:  "I  never 
heard  this  contention  until  the  defendant 
and  her  mother  swore  to  it  in  this  case. 
In  our  efforts  to  settle  this  matter  before 
suit  was  brought  the  defendant  contended 
that  she  had  paid  for  this  220  feet  of  sew- 
erage. She  never  contended  that  this  item 
in  the  specifications  was  not  there,  before 
to-day,  to  me."  The  trial  resulted  in  a  ver- 
dict In  favor  of  the  defendant  The  plain- 
tiff made  a  motion  for  a  new  trial,  which 
was  overruled,  and  the  case  Is  now  here  for 
review. 

Granting  that  the  jury  was  warranted  in 
finding  that,  under  the  contract  actually 
made,  there  could  be  no  recovery  of  the 
amount  claimed  as  just  compensation  for 
constructing  the  sewer.  It  is  nevertheless 
true  that  the  plaintiff  was  entitled  to  & 
verdict  for  the  sum  which,  under  the  con- 
tract as  thus  construed,  stiU  remained  due 
as  part  of  the  price  which  Mrs.  Kendall 
conceded  she  had  agreed  to  pay  Foote  f  ot- 
the  work  done  and  materials  furnished  by 
him.  She  did  make  tbe  assertion  that  he 
had  never  completed  the  house  according  to 
contract  but  she  gave  no  data  upon  which 
the  jury  could  base  an  estimate  of  the  loss. 
If  any,  which  she  in  consequence  sustain- 
ed. Furthermore,  she  did  not  in  her  an- 
swer allege  she  had  suffered  any  damages 
by  reason  of  his  failure  to  comply  fully  with 
his  obligations,  nor  did  she  therein  pray 
that  she  might  by  way  of  recoupment  re- 
cover of  him  a  single  cent    Obviously,  there- 
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fore,  a  general  finding  in  ber  favor  was 
wholly  unwarranted.  Judgment  reversed. 
All  the  Justices  concurring. 


(lis  Ga.  859) 
HART  V.  PHENIX  INS.  CO.  OP  BROOK- 

LYN. 

(Supreme  Oonrt  of  Georgia.    July  19, 1901.) 

ACTION  ON  NOTES— ANSWER  —  SUFFICIENCY  — 
ACT  OF  CORPORATION—ULTRA  VIRES— AP- 
FEALr-WAIVERr-ASSIGNMENTS  OF  ERROR. 

L  A  defense  the  validity  of  which  depends 
upon  the  terms  and  conditions  embraced  in  a 
written  contract  is  not  well  set  forth  by  an 
answer  which  does  not,  even  in  snbstance,  state 
the  contents  of  that  contract. 

2.  A  mere  general  averment  that  a  given  act 
of  a  corporation  was  ultra  vires  is  not,  as 
against  a  proper  special  demurrer,  good. 

3.  Points  made  in  a  bill  of  exceptions,  but  not 
Insisted  noon  in  the  supreme  court,  will  be 
treated  as  having  been  abandoned,  the  more  es- 
pecially when  the  brief  of  counsel  for  the  plain- 
tiff in  error  indicates  an  actual  intention  to 
abandon. 

4.  An  assignment  of  error  which  is  so  general 
that,  even  when  considered  in  connection  with 
the  record,  it  does  not  present  for  decision  a 
particular  question,  is  insufficient  to  invoke 
from  the  supreme  court  a  ruling  upon  that 
Question. 

(Syllabus  by  the  Gourt.) 

Error  from  city  court  of  Atlanta;   H.  M. 
.  Reid,  Judge. 

Action  by  the  Phenix  Insurance  Company 
of  Brooldyn  against  B.  D.  Hart  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

John  B.  Suttles  and  Felder  ft  Rountree,  for 
plaintiff  in  error.  Slaton  ft  Phillips,  for  de- 
fendant in  error. 

LUMPKIN,  P.  J.  The  Phenix  Insurance 
Company  of  Brooklyn  brought  against  Mrs. 
B.  D.  Hart  an  action  upon  promissory  notes 
payable  to  the  Southern  Messenger  Service 
or  order,  to  which  the  plaintiff  claimed  title 
as  assignee.  One  of  these  notes  was  for  a 
stated  principal  sum,  and  the  others  were 
coupon  interest  notes.  The  main  note  con- 
tained a  stipulation  that  a  specified  default 
in  paying  interest  would,  at  the  holder's  op- 
tion, mature  the  whole  debt;  and  the  peti- 
tion alleged  that  such  default  had  occurred. 
Mrs.  Hart  filed  an  answer  which  embraced 
nothing  more  than  a  general  denial  of  the 
plaintiff's  demand,  and  averments  of  inabili- 
ty, from  want  of  sufficient  Information,  to 
answer  paragraphs  which  related  to  matters 
apparently  within  her  personal  knowledge, 
with  no  explanation  of  her  alleged  ignorance 
with  respect  thereto.  This  answer  was  met 
by  a  proper  demurrer,  and  counsel  for  the 
defendant,  evidently  recognizing  that  the  de- 
murrer was  good,  filed,  under  leave  of  the 
court,  and  subject  to  demurrer,  an  amend- 
ment to  the  answer.  To  this  amendment 
counsel  for  the  plaintiff  demurred,  both  gen- 
erally and  specially;  and  the  court,  after 
allowing  further  opportunity  to  amend,  of 
which  the  defendant's  counsel  declined  to 


avail  themselves,  passed  an  order  striking 
the  answer  and  rejecting  the  amendment, 
and  also  rendered  a  judgment  in  the  plain- 
tiff's favor.  The  defendant  thereup<Mi  sued 
out  a  bill  of  exceptions,  specifically  assigning 
error  upon  the  order  just  mentioned,  and  in 
the  most  general  terms  complaining  of  the 
judgment.  Briefiy  stated,  the  substance  of 
the  proposed  amendment  to  the  answer  was: 
Defendant  held  a  policy  in  the  plaintiff  com- 
pany, which  she  delivered  to  the  Messenger 
Service  to  secure  the  payment  of  the  notes 
sued  on.  The  insured  property  was  destroyed , 
by  fire,  and  the  Insurance  company,  under  an 
agreement  with  the  Messenger  Service,  by 
the  terms  of  which  proof  of  loss  was  dis- 
pensed with,  paid  to  the  Messenger  Service 
the  amount  of  the  notes,  which  were  deliv- 
ered to  the  company,  and  subsequently  as- 
signed to  it  without  recourse  on  the  Messen- 
ger Service.  By  reason  of  these  facts,  and 
others  set  forth,  the  defendant  was  prevent- 
ed from  presenting  to  the  Insurance  compa- 
ny within  60  days  after  the  occurrence  of 
the  fire  a  proof  of  loss.  The  acquirement 
by  the  insurance  company  of  the  notes  in 
question  was  an  ultra  vires  act.  In  point  of 
fact,  the  company  did  not  purchase  the  notes, 
but  paid  them  off,  and  taking  the  assign- 
ment thereof  was  an  afterthought.  The 
terms  and  conditions  of  the  insurance  policy 
were  not  set  forth,  nor  was  there  any  alle- 
gation of  liability  by  the  company  to  the  de- 
fendant upon  the  policy. 

1.  It  is  obvious  from  the  foregoing  that 
the  amendment  to  the  answer  did  not  show 
that  Mrs.  Hart  suffered  any  injury,  or  was 
deprived  of  any  right  by  the  plaintiff.  She 
could  not  do  this  without  first  showing  what, 
relatively  to  both  the  Insurance  company  and 
the  Messenger  Service,  her  rights  in  the 
premises  were.  This  she  could  not  possibly 
do  without  setting  forth  the  terms  imd  con- 
ditions of  the  policy  Itself.  The  privilege  of 
so  doing  was  embraced  in  the  court's  offer 
to  which  aJlusIoix  is  made  above.  This  offer 
was  declined,  and  the  proper  result  followed. 

2.  The  loose  and  general  allegation  that 
the  plaintiff's  act  in  requiring  the  notes  was 
ultra  vires  was  not  sufficient  to  withstand 
the  plaintiff's  special  demurrer  on  this  point, 
whereby  the  defendant  was  distinctly  called 
upon  to  show  how  this  act  was  ultra  vires. 
Even  if  it  was  the  right  of  the  defendant  to 
raise  this  question  at  all,  certainly  it  was  In- 
cumbent upon  her  to  meet  the  special  de- 
murrer by  setting  forth  at  least  one  good  rea- 
son why  the  plaintiff  could  not  lawfully  pur- 
chase the  notes.  The  court  extended  to  the 
defendant  an  opportunity  to  do  this,  but  it 
was  not  acted  upon. 

3.  If  there  was  any  merit  in  the  averment 
that  the  insurance  company  did  not  really 
purchase  the  notes,  but,  after  paying  off  and 
discharging  them,  took  the  alleged  assign- 
ment as  an  afterthought,  the  point  was  not 
insisted  on  in  this  court  On  the  contrary, 
counsel  of  Mrs.  Hart  in  their  brief  treat  the- 
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assignment  as  actaal.  We  qnote  from  it  the 
following  expressions:  "The  insurance  com- 
pany stands  npon  the  same  footing  as  the 
payee  of  the  note."  "The  note  was  assigned, 
and  not  indorsed,  in  this  case.**  "Hie  conpon 
notes,  which  wer^  a  pa|t  of  the  note,  were 
past  due  and  unpaid  at  the  time  of  the  trans- 
fer of  said  notes  and  said  coupons.'*  "The 
whole  debt  was  due,  therefore,  when  the  in- 
siu-ance  company  bought  the  note."  The 
word  "note,**  as  used  in  the  above  extracts, 
was  eyidently  intended  to  designate  the  prin- 
cipal or  main  note. 

4.  Under  the  general  exception  to  the  Judg- 
ment to  which  we  referred  above,  it  was 
argued  here  that  it  was  not  correct  as  to 
amount,  and  also  that,  m  the  contract  sued 
on  was  not  unconditional;  the  court  had  no 
authority  to  render  a  judgment  thereon  with- 
out the  intervention  of  a  Jury.  The  bill  of 
exceptions  fails  signally  to  show  that  any 
such  points  were  made  in  and  passed  upon 
by  the  trial  court  But  for  the  statements 
in  the  brief  of  counsel  for  the  plaintiff  in  er- 
ror, there  would  be  no  ground  for  even  sur- 
mising that  anything  of  the  kind  occurred. 
Collins  V.  Garr,  111  Ga.  867,  36  S.  e:  958,  and 
cases  cited.  Judgment  affirmed.  All  the 
Justices  concurring, 


(US  Qa.  861) 

FISHER  et  al.  v.  GRAHAM. 

{Supreme  Court  of  Georgia.    July  19,  1901.) 

INJUNCTION— RECEIVER->SUIT  IN  AID  OF 

EXECUTION. 

Under  the  allegatioDs  in  the  pleadings  and 
the  facts  disclosed  at  the  bearing,  the  couit 
did  not  abuse  its  discretion  in  granting  an  in- 
junction and  appointing  a  receiver. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Wilcox  county; 
D.  M.  Roberts,  Judge. 

Action  by  Benjamin  Graham  against  A.  K. 
Fisher  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Affirmed. 

Bldridge  Gutts  and  Hal  Lawson*  for  plain- 
tiffs in  error.  W.  C  Worrill,  for  defendant 
in  error. 

COBB,  J.  The  petition  set  forth  a  cause 
of  acclon,  and  no  sufficient  reason  was  stated 
in  the  dehiurrer,  either  of  Fisher  or  his  wife, 
why  the  injunction  should  not  have  been 
granted.  It  was  distinctiy  provided  in  the 
agreement  which  was  a  part  of  the  verdict 
and  Judgment  rendered  against  Fisher  that 
"if,  after  the  lajst  installment  becomes  due 
as  aforesaid,  there  shall  be  any  balance  due 
on  said  indebtedness,  plaintiffs  may  levy  and 
•ell  whatever  remains  unsold  of  said  lands, 
or  any  other  property  of  said  defendant.** 
The  last  installment  fell  due  in  1899,  and 
was  not  paid.  The  present  petition  was  filed 
in  1901,  at  which  time,  under  the  very  terms 
of  the  agreement,  Graham  had  a  right  to 
proceed  to  sell,  for  the  purpose  of  paying  the 
debt  due  him,  all  of  the  property  described 
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in  his  security  deod.  in  any  manner  author- 
ized by  law,  provided  the  sale  of  the  whole 
of  it  was  necessaiy  for  the  purpose  of  paying 
his  debt  Under  the  allegations  in  the  peti- 
tion, it  Is  necessary  to  sell  all  of  the  lands 
still  unsold,  and  it  certainly  does  not  lie  in 
the  mouth  of  Fisher  to  say  that  Graham 
shall  not  proceed  to  collect  his  debt  in  the 
manner  authorized  by  law,  when,  under  the 
averments  in  the  petition,  he  and  his  wife 
have  interposed  every  obstacle  within  their 
power  to  the  collection  of  his  debt  when  he 
was  seeking  to  collect  the  same  In  the  man- 
ner in  which  it  was  provided  in  the  agree- 
ment that  it  should  be  collected  before  the 
maturity  of  the  last  installment  There  was 
equity  in  the  petition,  and  the  court  did  not 
err  in  so  holding. 

In  the  demurrer  of  Mrs.  Fisher,  it  was  set 
up  that  as  she  had  interposed  a  claim  to  a 
portion  of  the  land  levied  on,  and  had  given 
the  bond  required  by  the  statute  in  claim 
cases,  conditioned  to  pay  to  plaintiff  such 
damages  as  the  Jury  might  assess  in  the 
event  they  should  reach  the  conclusion  that 
the  claim  iCas  filed  for  delay  only,  she  was 
entitied  to  a  trial  of  her  claim  ^case,  and  the 
remedy  of  the  plaintiff,  if  she  was  not  the 
owner  of  the  land,  and  the  claim  was  inter- 
posed for  delay  only,  was  to  ask  for  dam- 
ages when  the  claim  case  should  be  tried.  It 
was  said  in  the  argument  that  a  receiver  to 
collect  the  rents  of  the  property  in  such  a 
case  was  not  necessary,  and  that  this  court 
had  never  held  that  a  receiver  would  be  ap- 
pointed for  the  purpose  of  collecting  the 
rents,  except  in  a  case  where  the  claimant 
had  not  given  the  bond,  and  bad  interposed 
her  claim  in  forma  pauperis.  We  do  not 
think  that  in  a  case  in  which  a  claim  is  in- 
terposed to  property  levied  on,  where  the 
plaintiff  in  execution  is  in  equity  entitied  to 
the  rents  of  the  property,  the  remedy  upon 
the  claim  bond  to  ask  that  the  Jury  assess 
damages  for  the  delay  Is  at  all  adequate  for 
the  plaintiff  in  execution.  It  is  legally  pos- 
sible for  the  Jury  to  find  that  the  claim  is 
unfounded,  and  at  the  same  time  to  reach 
the  conclusion  that  the  claim  was  interposed 
in  perfect  good  faith.  In  such  a  case,  if  the 
litigation  is  protracted,  and  the  claimant  is 
insolvent,  the  plaintiff  has  no  remedy  what- 
ever for  the  loss  resulting  to  him  from  the 
rents  being  collected  by  a  person  who  was 
not  able  to  respond.  We  think  that  the  right 
of  the  plaintiff  in  execution  to  a  receiver  in 
such  cases  is  dependent  not  upon  the  ability 
of  the  claimant  to  give  the  claim  bond  to  an- 
swer for  damages  in  the  event  the  claim  was 
filed  for  delay  only,  but  upon  the  ability  of 
the  claimant  to  respond  in  an  action  for  the 
rents,  issues,  and  profits  collected  by  him, 
which  in  equity  belonged  to  the  plaintiff  In 
execution.  This  we  think  was  the  view  en- 
tertained by  this  court  in  the  case  of  Wilkins 
V.  Gibson,  113  Ga.  31,  38  S.  B.  374,  where  the 
claim  was  interposed  by  persons  who  were 
perfectiy  solvent;    and,  while  it  was  held 
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that  the  plaintiff  in  execution  was  entitled 
to  an  accounting,  it  was  ruled  that  a  receiv- 
er would  not  be  appointed,  because  the 
claimants  were  solvent,  thus  clearly  intimat- 
ing that  if  the  claimant  was  insolvent  the 
court  would  be  authorized  to  appoint  a  re- 
ceiver to  collect  the  rents  pending  the  litiga- 
tion. 

It  Is  contended  that  the  court  erred  in 
granting  an  injunction  and  appointing  a  re- 
ceiver, because  the  equitable  petition  of  the 
plaintiff  was  one  merely  in  aid  of  his  levy; 
that  to  this  levy  an  affidavit  of  illegality  had 
been  filed,  which  was  overruled  at  the  trial, 
and  that  a  bill  of  exceptions  was  pending  In 
this  court,  assigning  error  upon  the  judgment 
overruling  the  illegality;  and  that,  so  long  as 
the  case  was  undisposed  of,  the  plaintiff  in 
execution  had  no  right  to  proceed  with  any 
other  remedy.  We  do  not  think  this  position 
is  well  taken.  The  fact  that  an  affidavit  of 
illegality  has  been  overruled,  and  a  bill  of  ex- 
ceptions filed,  carrying  the  case  to  the  su- 
preme court,  where  there  will  necessarily  be 
delay  in  determining  the  question,  instead  of 
being  a  reason  why  equity  would  not  in- 
terfere in  behalf  of  the  plaintiff,  is  itself  a 
good  reason  for  its  interference  by  the  grant- 
ing of  an  injunction  and  appointing  a  receiv- 
er, in  view  of  the  allegations  made  in  the  pe- 
tition. 

It  is  also  claimed  that  the  plaintiff  in  exe- 
cution is  estopped  from  claiming  that  the 
value  of  the  land  is  less  than  the  amount  t>f 
the  debt,  by  the  stipulation  in  the  agreement 
that  the  defendant  in  execution  should  have 
a  right  to  sell  portions  of  the  land  at  private 
sale  at  fonr  dollars  per  acre;  the  price  so 
fixed  being,  as  contended,  the  true  value  of 
the  land,  and  both  parties  being  bound  by  the 
stipulation  that  the  land  is  worth  that  much. 
Even  if  the  parties  were  bound  by  this  stipu- 
lation at  the  time  the  agreement  was  enter- 
ed into,  and  could  not  say  that  the  land  was 
worth  less  than  the  amount  so  fixed,  they 
were  not  bound  by  that  stipulation  certainly 
after  the  last  Installment  became  due  and  re- 
mained unpaid.  At  that  time,  as  has  here- 
tofore been  shown,  the  plaintiff  in  execution 
was  entitled  to  pursue  any  remedy  to  collect 
his  debt  which  the  law  provided.  While  the 
evidence  on  the  question  of  the  insolvency  of 
li^sher  was  directly  conflicting,  we  think  that 
there  was  evidence  from  which  the  Judge 
could  find  that  he  was  insolvent,  within  the 
meaning  of  the  rule  laid  down  in  Oohen  v. 
Parish,  100  Ga.  338.  28  S.  B.  122,  which  was, 
in  substance,  that,  If  the  value  of  the  per- 
son's property  Is  not  sufficient  to  discharge 
all  of  his  debts,  such  person  is  insolvent.  It 
is  true  that  some  of  the  witnesses  for  the 
plaintiff  based  their  opinion  on  the  value  of 
the  property  upon  what  it  would  bring  at 
Judicial  sale,  and  it  Is  contended  by  counsel 
for  plaintiff  in  error  that  this  is  not  a  cor- 
rect test  to  be  applied.  It  seems  to  us,  how- 
ever, that,  where  the  person  who  is  to  l)e 
affected  by  the  question  as  to  whether  an- 


other is  solvent  or  insolvent  is  compelled  to 
resort  to  a  Judicial  sale  in  order  to  realize  on 
his  debt,  the  value  of  the  property,  as  tested 
by  a  Judicial  sale.  Is  a  very  important  mat- 
ter to  be  Inquired  into  In  determining  whether 
his  debtor  is  solvit  or  insolvent.  While 
what  the  property  would  bring  at  Judicial  sale 
is  not  absolutely  controlling  on  the  question 
of  what  is  the  market  value  of  the  proper- 
ty, still  it  is  a  circumstance  to  be  considered 
in  determining  the  question  as  to  what  Is  the 
market  value,  and  in  a  case  like  the  present 
is  a  very  important  one  to  be  considered.  •  Un- 
der this  view  of  the  case,  there  was  abundant 
evidence  from  which  the  Judge  could  find 
that  the  market  value  of  the  property  was 
less  than  the  debt  for  which  it  stood  as  se- 
curity. 

After  a  careful  examination  of  the  record 
and  the  briefs  filed,  we  are  .satisfied  not  only 
that  the  Judge  did  not  abuse  his  discretion  in 
granting  an  injunction  and  appointing  a  re- 
ceiver, but  that  this  was  a  proper  Judgment 
to  be  rendered  in  the  case.  Judgment  af- 
firmed.   All  the  Justices  concurring. 

(lis  Oa.  706) 
WESTERN  &  A.  R.  00.  v.  FERGUSON. 
(Snpreme  Court  of  (veorgia.    July  17,  1901.) 

INJURY  TO  PBRSON  ON  TRACK— NBGLIOBNCB— 
CONTRIBUTORY  NBOLIGSNCB— EVIDSNCB. 

1.  The  datv  Imposed  by  law  upon  aU  per- 
sona to  exercise  ordinary  care  to  avoid  the  con- 
sequences of  another's  negligence  does  not  arise 
until  the  negligence  of  socn  other  is  existing, 
and  is  either  apparent,  or  the  circumstances 
are  such  that  an  ordmarily  prudent  person 
would  have  reason  to  apprehend  its  existence. 

2.  Failure  to  exercise  ordinary  care  on  the 
part  of  the  person  Injured  before  the  negligence 
complained  of  is  apparent  or  should  have 
been  reasonably  apprehended  will  not  preclude 
a  recovery,  but  will  authorize  the  jury  to  di- 
minish the  damages  In  proporti<Mi  to  the  fault 
attributable  to  the  person  injured. 

3.  The  evidence  authorised  the  verdict,  and 
the  discretion  of  the  trial  judge  in  refusing  a 
new  trial  will  not  be  controlled. 

(Syllabus  by  the  Court) 

E#rror  from  superior  court  Whitfield  coma- 
ty;  A-  W.  Fite,  Judge. 

Action  by  George  D.  Ferguson  against  the 
Western  &  Atlantic  Railroad  Company.  Y^- 
dict  for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Payne  &  Tye  and  R.  J-.  ft  J.  McCamy,  for 
plaintiff  in  error.  Hoke  Smith  and  H.  C. 
Feeples,  for  defendant  in  error. 

COBB,  J.  Ferguson  sued  the  railroad  com- 
pany for  damages  alleged  to  have  resulted 
from  personal  injuries  received  by  him  on 
account  of  the  negligent  operation  of  one  of 
the  defendant's  trains.  The  plaintiff  recov- 
ered a  verdict,  and  the  defendant's  motion  for 
a  new  trial,  based  on  the  general  grounds 
only,  having  been  overruled,  it  excepted. 

The  evidence  introduced  in  behalf  of  the 
plaintiff  made  substantially  the  following 
case:  On  October  7, 181)9,  plaintiff  was  struck 
and  injured  by  one  of  the  defendant's  traina 
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On  the  date  named  the  plaintiff  desired  to 
take  this  train  for  Atlanta,  which  was  due  at 
Dalton  at  7:10  in  the  morning;  plaintiff  know- 
ing that  the  train  was  due  to  arrive  at  that 
time.  A  short  time  before  the  train  was  due, 
plaintiff  came  out  of  a  barber  shop,  and  start- 
ed to  walk  obliquely  along  a  footpath  towards 
the  depot  to  take  the  train.  It  was  raining 
slightly,  and  plaintiff  was  carrying  a  raised 
umbrella  over  his  head.  There  was  a  side 
track  along  by  the  side  of  the  defendant's 
freight  depot,  between  the  barber  shop  and 
the  main  track,  and  extending  a  few  feet  be- 
yond the  freight  depot  It  was  necessary  to 
croflB  the  main  track  in  order  to  reach  the  pas- 
senger depot,  and  plaintiff  intended  crossing 
the  main  track  lower  down  than  the  end  of 
the  side  track  beyond  the  freight  depot 
Walking  hi  an  oblique  direction,  plaintiffs 
face  was  in  a  direction  diagonally  across  the 
track,  and  his  side  was  towards  a  train  which 
would  approach  from  the  north.  There  were 
some  freight  cars  on  the  side  track.  When 
plaintiff  reached  a  point  10  or  12  feet  beyond 
these  cars,  from  which  he  could  see  150  to  200 
feet  up  Uie  main  track,  he  looked  up  the 
track,  and  saw  no  train  approaching.  His 
watch  indicated  that  it  would  be  four  minutes 
before  the  train  was  due,  though  plaintiff  was 
unable  to  say  whether  the  engineer  had  the 
same  time  he  did.  After  looking  up  the  main 
line,  and  seeing  no  train  approaching,  plain- 
till  walked  casually  along  towards  the  main 
track,  at  the  rate  of  2^  to  3  miles  an  hour, 
8  or  10  steps,  or  about  30  feet  and,  without 
looking  further  to  see  if  a  train  was  approach- 
ing, stepped  upon  the  main  track  at  a  place 
where  it  was  usual  and  customary  for  foot 
passengers  to  cross,  and  was  struck  by  the 
train,  which  had  run  150  to  200  feet  while 
plaintiff  walked  30.  There  was  an  ordinance 
of  the  city  of  Dalton  prohibiting  the  running 
of  trains  at  the  place  where  the  plaintiff  was 
strack  at  a  greater  speed  than  4  miles  an 
hour,  and  the  train  which  struck  the  plain- 
tiff was  running  at  a  speed  greatly  in  excess 
oT  that  limit.  Had  the  train  been  run  at  4 
miles  an  hour,  the  plaintiff  could  have  gotteh 
safely  across  the  track  before  the  train  reach- 
ed the  point  where  he  was  injured.  Plaintiff 
^AS  given  no  warning  of  any  kind  of  the  ap- 
proach of  the  train. 

In  the  case  of  Railroad  Co.  v.  Luckie,  87 
6a.  7,  18  S.  £.  106,  Mr.  Justice  Lumpkin 
used  the  following  language:  **It  seems 
to  be  the  clear  meaning  of  our  law  that  the 
plaintiff  can  never  recover  In  an  action  for 
personal  injuries,  no  matter  what  the  negli- 
gence of  the  defendant  may  be,  short  of  actual 
wantonness,  when  the  proof  shows  he  could, 
by  ordinary  care,  after  the  negligence  of  the 
defendant  began  or  was  existing,  have  avoid- 
ed the  consequences  to  himself  of  that  negli- 
gence.'* This  language  can  convey  no  other 
impression  than  that  in  cases  of  the  charac- 
ter referred  to,  the  duty  on  the  part  of  the 
plaintiff  to  use  ordinary  care  for  his  protec- 
tion against  the  consequences  of  the  defend- 


ant's negligence  does  not  arise  "until  after 
the  negligence  began  or  was  existing."  The 
ruling  in  the  Luckie  Case  was  approved  In 
terms  in  the  case 'of  Railroad  Go.  v.  Gibson, 
97  Oa.  497,  25  S.  E.  484,  where  Mr.  Chief 
Justice  Simmons  used  the  expression  above 
referred  to,  saying  that  ''the  plaintiff  in  an 
action  against  a  railroad  company  for  per- 
sonal injuries  cannot  recover,  even  though  the 
company  may  have  been  negligent  if,  after 
the  negligence  of  the  defendant  began  or  wa» 
existing,  the  person  Injured  could,  \)y  ordinary 
care,  have  avoided  the  consequences  to  him- 
self of  that  negligence."  In  the  case  of  Rail- 
road CJo.  V.  Attaway,  90  Ga.  661,  16  S.  E. 
058,  the  present  chief  Justice  used  the  follow- 
ing language:  '*The  rule  which  requires  one 
to  avoid  the  consequences  of  another's  neg- 
ligence does  not  apply  imtil  he  sees  the  San- 
ger, or  has  reason  to  apprehend  it"  In  the 
case  of  Comer  v.  Barfield,  102  Ga.  4SQ,  31  S. 
E.  90,  Mr.  Justice  Fish  says,  in  substance,  that 
if  one  who  was  injured  by  the  negligence  of 
another  used  proper  diligence,  as  soon  as  his 
peril  was  apparent  to  avert  the  catastrophe, 
it  could  not  be  said  that  by  ordinary  care  he 
might  have  avoided  the  consequences  of  the 
other's  negligence.  In  Railway  Co.  v.  Holmes, 
103  Ga.  658,  30  S.  E.  565,  Mr.  Justice  Lewis 
says:  *'A  party  cannot  be  charged  with  the 
duty  of  using  any  degree  of  care  or  diligence 
to  avoid  the  negligence  of  a  wrongdoer  until 
he  has  reason  to  apprehend  the  existence  of 
such  negligence.  No  one  can  be  expected  to 
guard  against  what  he  does  not  see  and  can- 
not foretelL  The  rule,  therefore,  which  re- 
quires one  to  exercise  ordinary  care  and  dili- 
gence to  avoid  the  consequences  of  another's 
negligence,  necessarily  applies  to  a  case  where 
there  is  opportunity  of  exercising  this  dili- 
gence after  the  negligence  has  begun  and  has 
become  apparent."  From  the  expressions 
used  and  the  rulings  made  In  the  cases  cited,— 
and  there  are  many  others  where  similar  ex- 
pressions are  used  and  similar  rulings  made, 
—the  rule  of  force  with  reference  to  the  sub- 
ject under  investigation  seems  to  be  well 
settled,  and  may  be  thus  stated:  The  duty 
imposed  by  law  upon  all  persons  to  exercise 
ordinary  care  to  avoid  the  consequences  of 
another's  negligence  does  not  arise  until  the 
negligence  of  such  other  is  existing,  and  is 
either  apparent  or  the  circumstances  are  such 
that  an  ordinarily  prudent  person  would  have 
reason  to  apprehend  its  existence.  In  such 
cases,  and  in  such  cases  only,  does  the  fail- 
ure to  exercise  ordinary  care  to  escape  the 
consequences  of  negligence  entirely  defeat  a 
recovery.  In  other  cases  (that  is,  where  the 
person  injured  by  the  negligence  of  aiiother 
is  at  fault  himself,  in  that  he  did  not,  before 
the  negligence  of  the  other  became  apparent, 
or  before  the  time  arrived  when,  as  on  ordi- 
narily prudent  person,  it  should  have  appeared 
to  him  that  there  was  reason  to  apprehend 
its  existence,  observe  that  amount  of  care 
and  diligence  which  would  be  exercised  under 
like  circumstances  by  an  ordinarily  prudent 
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person)  such  fault  or  failure  to  exercise  due 
care  and  diligence  at  such  a  time  would  not 
entirely  preclude  a  recovery,  but  would  au- 
thorize the  Jury  to  diminish  the  damages  "in 
proportion  to  the  amount  of  default  attribut- 
able to"^the  pex-son  injured.  Comer  t.  Bar- 
field,  supra;  Railroad  Co.  v.  Holmes,  supra; 
Railroad  Co.  y.  Johnson,  38  Ga.  400.  In  some 
jurisdictions  the  mere  failure  to  stop,  look, 
and  listen  by  one  who  is  about  to  cross  a 
railroad  track  is  negligence  per  se;  and  this 
is  true  notwithstanding  that  at  the  place 
where  the  person  was  about  to  cross  there  is 
imposed  upon  the  railroad  company,  by  gt&tr 
nte  or  otherwise^  the  duty  of  giving  signals  as 
to  the  approach  of  trains  to  such  places.  In 
other  Jurisdictions  It  Is  held  that  the  mere 
failure  to  stop,  look,  and  listen  will  not 
amount  to  negligence  per  se,  but  the  question 
whether  it  is  such  negligence  as  will  defeat 
a  recovery  is  one  of  fact,  to  be  determined 
by  a  Jury,  after  taking  Into  consideration  all 
of  the  circumstances  of  the  case.  2  Am.  & 
Esig.  Enc.  Law,  42&  et  seq.  Even  in  the 
Jurisdictions  last  referred  to— among  them 
being  our  own  state— the  rule  Is  settled  that 
one  about  to  cross  a  railroad  track  must  use  his 
senses  in  the  way  that  an  ordinarily  prudent 
person  would  under  similar  circumstances  use 
them,  in  order  to  determine  whether  it  would 
be  safe  to  cross  at  that  time  and  place;  and 
this  is  true  notwithstanding  the  company 
may  be  by  law  required  to  give  signals,  slack- 
en speed,  or  do  such  other  acts  as  would,  if 
faithfully  performed,  render  improbable.  If 
not  impossible,  injury  to  any  one  crossing  the 
track.  At  common  law.  If  the  negligence  of 
the  plaintiff  contributed  to  the  injury,  he 
could  not  recover.  This  doctrine  referred  to 
usually  as  that  of  "contributory  negligence" 
Is  not  the  law  of  this  state;  but  the  doctrine 
referred  to  often  as  that  of  "comparative 
negligence"  Is  the  rule  of  force  here.  This 
rule  authorizes  a  recovery  by  the  plaintiff,  al- 
though he  was  at  fault,  provided  he  was  In- 
jured under  circumstances  where,  by  the  ex- 
ercise of  ordinary  care  on  his  part,  he  could 
not  have  avoided  the  consequences  of  the  de- 
fendant's negligence.  See  Civ.  Code,  SS  2322, 
3830.  If  the  plaintiff  knows  of  the  defend- 
ant's negligence,  and  fails  to  exercise  that 
degree  of  care  and  caution  which  an  ordina- 
rily prudent  man  would  exercise  under  sim- 
ilar circumstances  to  prevent  aii  Injury  which 
will  result  from  such  negligence,  it  is  well 
settled  that  he  cannot  recover.  See  Railroad 
Co.  V.  Neely,  56  Ga.  544;  Railroad  Co.  v. 
Harris,  76  Ga.  508;  Railroad  Co.  v.  Luckle, 
87  Ga.  6,  13  S.  E.  106;  Briscoe  v.  Railway 
Co.,  103  Ga.  224,  227,  28  S.  E.  638;  Railroad 
Co.  V.  Dorsey,  106  Ga.  826,  828,  32  S.  E.  873; 
Hopkins  v.  Railway  Co.,  110  X^a.  85,  88,  35 
a  E.  307. 

If  the  negligence  of  the  defendant  was 
existing  at  the  time  that  plaintiff  was  hurt, 
and  he,  in  the  exercise  of  that  degree  of  care 
and  caution  which  an  ordinarily  prudent  x>er- 
soD   would   exercise   under   similar  circum- 


stances, could  have  discovered  the  defend- 
ant's negligence,  and  when  discovered  could, 
by  the  exercise  of  a  like  degree  of  care,  have 
avoided  the  same,  then  he  caimot  recover. 
See  Railroad  Co.  v.  Laftin,  86  Ga.  43,  46,  12 
S.  E.  186;  Railroad  Co.  ▼.  Luckle,  supra; 
Railroad  Co.  ▼.  Gibson,  07  Ga.  489,  4d7,  25 
S.  B.  485;  Cain  v.  Railway  Co.,  97  Ga.  298, 
22  S.  E.  918;  Railroad  Co.  ▼.  Bradford  (G^.) 
88  S.  E.  823.  If  at  the  time  of  the  injury  an 
ordinarily  prudent  person,  in  the  exercise  of 
that  degree  of  care  and  caution  which  such 
a  person  generally  uses,  would  have  reason- 
ably apprehended  that  the  defendant  might 
be  negligent  at  the  time  when  and  place 
where  the  Injury  occurred,  and,  so  appre- 
hending the  probability  of  the  existence  of 
such  negligence,  could  have  taken  steps  to 
have  prevented  the  injury,  then  the  person 
injured  cannot  recover,  if  he  failed  to  exer- 
cise that  degree  of  care  and  caution  usually 
exercised  by  an  ordinarily  prudent  person  to 
to  ascertain  whether  the  negligence  which 
might  have  been  reasonably  apprehended 
really  existed.  See  Railroad  Co.  v.  Blooming- 
dale,  74  Ga.  604,  611;  Smith  v.  Railroad  Co., 
82  Ga.  801,  10  S.  E.  Ill;  Jenkins  v.  RaUroad 
Co.,  89  Ga.  756,  15  S.  E.  655;  Railroad  Co. 
V.  Attaway,  90  Ga.  657,  661,  16  S.  E.  956; 
Railway  Co.  v.  Holmes,  103  Ga.  655,  30  S.  E. 
563;  Lloyd  v.  Railway  Co.,  110  Ga.  167,  35 
8.  E.  170.  If  there  Is  anything  present  at 
the  time  and  place  of  the  injury  which  would 
cause  an  ordinarily  prudent  person  to  rea- 
sonably apprehend  the  probability,  even  if 
not  the  possibility,  of  danger  to  him  in  doing 
an  act  which  he  is  about  to  perform,  then 
be  must  take  such  steps  as  an  ordinarily  pru- 
dent person  would  take-  to  ascertain  whether 
such  danger  exists^  as  well  as  to  avoid  the 
consequences  of  the  same  after  Its  existence 
is  ascertained;  and  if  he  falls  to  do  this, 
and  is  injured,  he  will  not  be  allowed  to  re- 
cover, if  by  taking  proper  precautions  he 
could  have  avoided  the  consequences  of  the 
negligence  of  the  person  Inflicting  the  injury. 
A  railroad  track  is  a  place  of  danger,  and 
one  who  goes  thereon  is  bound  to  know  that 
he  is  going  Into  a  place  where  he  Is  sub- 
ject to  the  dangers  incident  to  the  opera- 
tion of  trains  upon  that  track.  See,  in  this 
connection,  Comer  ▼.  Shaw,  98  Ga.  545,  25 
S.  E.  733;  Lloyd  ▼.  RaUway  Co.,  110  Ga. 
167.  35  S.  E.  170.  This  is  true,  without  re- 
gard to  the  place  where  the  track  is,— 
whether  in  the  country,  where  pedestrians 
are  not  expected  to  be,  or  at  a  public  road 
crossing,  or  at  a  street  crossing,  or  at  the 
stations  and  depots  of  railroad  companies, 
where  persons  are  expected  and  invited  to 
be  present  No  matter  where  the  track  is 
located,  any  person  who  goes  upon  the  same 
is  bound  to  know  that  he  is  going  upon  a 
place  where  his  presence  would  be  attend- 
ed with  more  or  less  danger.  What  would  or 
would  not  amount  to  negligence  in  the  man- 
ner in  which  a  person  entered  upon  a  rail- 
road track  would  depend  to  a  large  extent 
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upon  the  peculiar  location  of  the  place  at 
which  he  went  upon  the  track.  An  ordi- 
narily prudent  person  in  the  possession  of 
all  his  faculties  would  not  attempt  to  cross 
a  railroad  track  at  any  place  without  using 
at  least  liis  sense  of  sight,  if  not  that  of 
hearing,  to  determine  whether  at  the  time 
and  place  he  was  about  to  cross  the  same 
there  were  present  any  of  those  dangers 
wliich  a  person  of  ordinary  intelligence 
woald  reasonably  apprehend.  In  Railroad 
Oo.  T.  Smith,  78  Ga.  700,  3  S.  B.  889,  it  was, 
in  effect,  held  that  one  is  not  bound  to  antici- 
pate negligence  when  the  law  commands  dUi* 
gence  for  his  protection  at  the  hands  of  an- 
other; Mr.  Chief  Justice  Bleckley,  in  the 
opinion  in  that  case,  saying:  "If  [the  plain- 
tiff] had  been  on  the  crossing,  or  at  any  place 
he  was  by  right  entitled  to  be,  he  would  have 
been  warranted  in  assuming  that  the  whole 
world  would  be  diligent  In  respect  to  him 
and  hlB  safety."  We  do  not  understand  this 
rule  to  mean  that  it  is  an  act  of  ordinary 
prudence  for  a  person  to  go  blindly  into  a 
place  which  may  or  may  not  be  dangerous, 
simply  because  the  law  has  commanded 
those  In  charge  of  such  place  to  do  certain 
things,  which,  if  faithfully  performed,  would 
render  improbable,  if  not  impossible,  injury 
to  any  one  at  that  pUtce.  Ordinary  care 
would  itself  require  the  use  of  the  senses  to 
ascertain  whether  there  was  at  the  particu- 
lar time  any  danger  in  going  into  the  place. 
An  ordinarily  prudent  person  would  neces- 
sarily apprehend  the  possibility  of  danger, 
and  would  always  act  on  such  apprehension, 
and  use  his  senses  to  determine  whether  or 
not  it  was  safe  to  go  into  the  place  at  the 
time  that  he  was  seeking  to  enter  the  same. 
Applying  the  principles  abovd  referred  to 
to  the  facts  of  the  present  case,  we  find  that 
the  plaintiff  was  about  to  cross  a  railroad 
track  at  a  place  where  he  was  entitled  to 
cross;  that  he  knew  that  it  was  near  the 
time  for  a  train  to  approach;  that  he  look- 
ed up  the  track  in  the  direction  from  which 
the  train  was  expected,  and  saw  no  train 
approaching;  that  he  could  see  such  a  dis- 
tance along  the  track  that  it  would  be  impoe- 
sible  for  a  train,  if  running  within  the  lim- 
it of  speed  prescribed  by  the  ordinance  of 
the  city  in  which  the  track  was  located,  to 
reach  the  place  at  which  the  plaintiff  intend- 
ed to  cross  the  track  before  the  plaintiff 
reached  that  point;  that,  acting  upon  the  as- 
sumption that  the  train  would  approach  in 
the  manner  prescribed  by  the  ordinance,  he 
walked  a  very  short  distance,  being  occu- 
pied only  a  few  moments  in  doing  so,  and, 
without  looking  again  to  see  if  the  train  was 
approaching,  stepped  upon  the  track,  and 
was  struck  by  a  train  running  at  a  high  rate 
of  speed.  While  there  was  a  conflict  in  the 
OTidence  on  some  points,  there  was  evidence 
from  which  the  Jury  could  find  the  facts  to 
be  as  above  stated,  and  we  must  deal  with 
the  case  in  its  most  favorable  light  for  the 
plaintiff     It  was  the  duty  of  the  plaintiff, 


befOTe  he  attempted  to  cross  the  railroad 
track,  to  at  least  use  his  senses  to  determine 
whether  there  was  any  danger  in  such  act. 
He  complied  with  this  duty,  Mid  the  cir- 
cumstances surrounding  him  were  such  that 
if  the  employes  in  charge  of  the  train  had 
operated  it  as  they  should  have  done,  in 
conformity  to  the  city  ordinance,  injury  to 
the  plaintiff  at  the  time  and  place  that  he 
stuped  upon  the  track  was  an  impossibinty. 
After  having  looked  up  the  track,  and  being 
able  to  see  the  distance  that  he  said  he  could 
see,  the  plaintiff  (there  being  no  evidence 
showing  ttLat  he  had  any  reason  to  anticipate 
the  contrary)  had  a  right  to  assume  that  the 
persons  in  charge  of  the  train  would  not  vio- 
late the  city  ordinance  regulating  the  rate  of 
speed;  and,  in  acting  upon  this  assumption, 
it  would  seem  that  he  was  not  guilty  of  neg- 
ligence when  he  stepped  upon  the  track. 
But,  even  if  it  cannot  be  said  that  he  was 
entirely  free  from  fault,  neither  can  it  be 
said  that  he  failed  entirely  to  exercise  the 
care  and  prudence  which  an  ordinarily  pru- 
dent person  would  exercise  for  his  own  pro- 
tection under  similar  circumstances. 

There  was  no  error  of  law  complained  of, 
and  the  verdict  in  the  plaintiff's  favor  has 
met  with  the  approval  of  the  trial  Judge, 
and  we  cannot  say  that  it  is  entirely  unsux>- 
ported  by .  evidence.  For  this  reason,  we 
will  not  interfere  with  the  discretion  of  the 
trial  Judge  in  refusing  to  grant  a  new  trial. 
Judgment  affirmed.  All  the  Justices  concur- 
ring. 

(lU  Ga.  810) 
BRIGHAM  et  al.  v.  BRIGHAM. 
(Supreme  Oourt  of  Georgia.    July  18,  1901.) 

PARTITION— OWELTY— WIDOW'S    SUPPORT- 
PRIORITIES. 

Upon  the  application  of  the  heirs  at  law. 
the  lands  of  a  deceased  intestate  were  apprais- 
ed and  divided  under  section  3480  of  the  Civil 
Code.  By  the  judgment  of  the  court,  the  heir 
drawing  a  certain  lot  was  required,  before  tak- 
ing possession,  to  pay  a  named  amount  of 
money  to  the  other  neirs,  to  make  them  equal. 
This  heir  was  already  in  possession  of  the  lot 
set  apart  to  him,  and  was  allowed  to  remain  in 
possession  upon  giving  notes  to  the  others  for 
this  amount,  secured  by  mortgage  upon  his  lot. 
Subsequently  he  died,  leaving  the  notes  unpaid. 
His  widow  applied  for  a  year's  support,  and  all 
of  the  lot  was  set  apart  to  her,  whereupon  the 
mortgagees  filed  a  caveat  to  the  return  of  the 
appraisers  setting  aside  the  year's  support. 
Eeld,  that  the  mortgage,  having  been  given 
upon  the  whole  lot  for  the  purchase  money  of 
an  undivided  interest  In  it,  was  a  purchase- 
money  mortgage,  and  that  the  right  of  the  wid- 
ow to  a  year's  support  in  the  lot  was  inferior  to 
the  lien  of  the  mortgage,  and  to  the  caveators* 
lien  for  owelty  of  partition. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Burke  county; 
W.  M.  Henry,  Judge. 

In  the  matter  of  the  estate  of  William 
Brigham,  deceased.  The  appraisers  set  apart 
certain  property  to  Mollie  Brigham,  his  wid- 
ow, for  a  year's  support  To  the  return  or 
the  appraisers  a  caveat  was  llled  by  W.  U. 
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Brigham  and  others.  Judgment  of  the  conrt 
of  ordinary  on  appeal  was  affirmed  by  the 
superior  court,  and  the  caveators  bring  error. 
Reversed. 

Johnston  &  Fnllbrlght,  for  plaintiffs  in  er- 
ror. S.  H.  Jones  and  Lawaon  &  Scales,  for 
defendant  In  error. 

SIMMONS,  a  J.  The  record  discloses  that 
WlUlam  Brigham  died  intestate,  leaving  a 
large  quantity  of  land  and  nine  children. 
The  children  applied  to  the  court  of  ordinary, 
under  section  3479  et  seq.  of  the  Civil  Ck>de, 
to  have  the  land  divided  in  kind.  Appraisers 
were  appointed,  who  divided  the  land  into 
nine  shares,  and  estimated  the  value  of  all 
of  the  land  and  of  each  of  the  shares.  The 
appraised  values  of  the  shares  were  not  equal, 
and  the  appraisers  recommended  that  the 
heirs  who  drew  the  more  valuable  shares 
should  pay  designated  sums  of  money  to  the 
others,  in  order  to  equalize  them.  There  ap- 
pear to  have  been  no  objections  to  this  re- 
port, which  was  made  the  Judgment  of  the 
court  of  ordinary  in  February,  1894.  T.  R. 
Brigham  drew  the  most  valuable  share.  In 
order  to  equalize  the  heirs,  it  was  recom- 
mended by  the  appraisers  and  adjudged  by 
the  court  that  he  should  pay  to  the  others 
$463.56.  It  appears  from  the  record  that  he 
was  already  in  possession  of  the  lot  which 
he  drew.  The  other  heirs  who  drew  lots 
worth  more  than  their  distributive  shares 
paid  the  amounts  adjudged  against  them. 
In  the  distribution  of  the  sums  thus  paid, 
some  of  those  drawing  small  shares  were, 
by  the  consent  of  all  the  parties,  including 
T.  R.  Brigham,  paid  up  in  full,  while  the 
others  who  had  drawn  small  shares  were  as- 
signed the  money  to  be  paid  by  T.  R.  Brig- 
ham. The  latter  in  June,  1894,  agreeing  to 
this  arrangement,  but  being  unable  to  pay 
the  amount  assessed  against  him,  made  and 
executed  his  notes,  secured  by  mortgage  up- 
on the  whole  of  the  lot  drawn  by  him,  to 
cover  this  amount.  The  notes  and  mortgage 
also  included  some  $77  for  certain  personal 
property  he  had  purchased  at  the  administra- 
tor's sale,  but  at  the  time  of  the  execution 
of  the  notes  and  mortgage  he  paid  on  the 
notes  $156,  which  was  credited  on  the  notes 
the  day  they  were  executed;  the  agreement 
being  that  the  money  thus  paid  should  go 
first  to  discharge  the  debt  for  the  personal 
property.  In  1898  T.  R.  Brigham  died,  and 
his  widow  applied  for  a  year's  supp<Nt  for  her- 
self and  h&p  minor  children.  The  appraisers 
set  apart  as  a  year's  support  all  of  the  land 
drawn  by  T.  R.  Brigham  as  his  share  of  the 
estate  of  his  father,  and  also  all  of  his  per- 
sonal property.  To  the  return  of  the  apprais- 
ers a  caveat  was  filed  by  the  brothers  and 
sisters  who  held  the  notes  and  mortgage 
above  mentioned.  From  the  Judgment  of  the 
court  of  ordinary  an  appeal  was  taken  to  the 
superior  court  On  the  trial  of  the  appeal 
the  Jury  found  a  verdict  sustaining  and  set- 


ting up  the  return  of  the  appraisers.  The 
caveators  made  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court  The  mov- 
ants excepted. 

One  of  the  grounds  of  the  motion  com 
plained  that  the  trial  Judge  erred  in  char- 
ging the  Jury  that  '*the  caveators  have  no 
lien  of  owelty  upon  the  land  in  question,  for 
any  amount,  superior  to  the  applicant's  right 
to  year's  support,"  and  that  **the  mortgage 
held  by  the  caveators  upon  the  land  is  not 
superior  to  the  applicant's  right  of  year's 
support  in  the  land.  You  have,  therefore, 
nothing  to  do  with  these  questions,  and  your 
investigation  is  restricted  solely  to  the  issue 
as  to  whether  or' not  the  amount  and  value 
of  the  property  set  apart  by  the  appraisers 
is  excessive."  The  question  thus  made  is 
controlling  in  the  case.  The  equitable  doc- 
trine of  owelty  is  fully  recognized  in  our 
Civil  Gode  (section  3460).  This  doctrine  is 
applied  in  partitions  between  heirs  at  law 
of  an  intestate  or  other  tenants  in  common, 
and  means  that  where  one  of  the  heirs  or 
tenants  in  common  receives,  in  a  divisicxi  in 
kind  of  the  lands  of  the  estate,  a  share  more 
valuable  than  his  due  portion  of  the  estate, 
he  should  pay  a  certain  ascertained  sum  to 
the  others,  in  order  to  equalize  the  distribu- 
tion. In  some  states  the  lien  of  owelty  is 
enforced  in  equity  courts  only,  while  in  oth- 
ers, as  in  Georgia,  the  legislature  has  made 
provision  for  it.  In  this  state  it  can  be  en- 
forced upon  the  application  of  any  of  the 
distributees  or  of  the  administrator  in  the 
court  of  ordinary.  The  doctrine  is  purely 
equitable,  and  the  lien  cannot  be  enforced 
in  courts  of  law,  except  by  statute.  The 
principle  established  is  so  Just  that  courts 
of  equity  began  at  an  early  day  to  enforce 
the  lien.  It  has  always  been  held  by  these 
courts  that  this  lien  for  owelty  is  superior 
to  almost  every  other  lieai.  In  one  case  it 
was  held  that  where  one  of  the  heirs  of  an 
intestate  gave  a  mortgage  upon  his  undivid- 
ed interest  in  the  estate,  and  subsequentiy 
he  drew  a  share  charged  with  owelty,  the 
lien  for  owelty  established  by  the  court  in 
favor  of  the  co-heirs  was  superior  to  the  lien 
of  the  mortgage.  This  lien  for  owelty 
should  be  superior  to  all  other  liens  imposed 
by  the  distributee;  for  in  this  state  land  de- 
scends to  the  heirs,  and  each  of  them  owns 
an  equal  interest  in  it,  and  when,  by  a  par- 
tition, either  In  equity  or  under  the  statute, 
a  decree  or  Judgment  is  rendered  dividing  the 
lands  so  that  one  of  the  heirs  gets  more  than 
his  proper  share,  the  others  must  be  paid  for 
the  surplus  in  value  before  the  titie  passes  to 
the  heir  drawing  such  valuable  share.  In 
the  present  case  the  Judgment  of  the  court 
of  ordinary  appears  to  have  made  provision 
for  this  very  thing.  The  return  of  the  ap- 
praisers, which  was  made  the  Judgment  of 
the  court,  declared  that  T.  R.  Brigham  should 
pay  the  sum  of  $463.56  before  the  delivery  of 
the  land  to  him.  Thus  the  payment  of  this 
amount  seems  to  have  been  made  a  condition 
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precedent  to  his  obtaining  possession  of  the 
land.  He  was  unable  to  pay  the  amount 
charged  against  his  portion  of  the  land,  and 
four  of  the  other  helr%  who  had  drawn 
smaller  shares,  were  willing  to  wait  upon  him 
for  the  money.  The  remaining  heirs  who  had 
drawn  small  shares  were  unwilling  to  post- 
pone the  payment  of  the  amounts  due  them. 
All  of  the  parties,  therefore,  entered  into  the 
agreement  set  forth  above,  by  which  some  of 
the  heirs  were  fully  equalized  by  payment  of 
the  money  paid  in  by  others  who  had  drawn 
large  shares,  while  the  caveators  agreed  to 
look  to  T.  IL  Brigham,  taking  from  him  his 
notes  and  mortgage  for  the  amount  assessed 
against  his  share.  The  mortgage  thus  given 
was  for  the  same  debt  or  daim,  and,  under 
the  facts  recited,  between  the  same  parties 
as  the  lien  for  owelty  of  partition*  The  lien 
of  owelty  or  equalization  was  for  the  pur- 
chase money  of  that  portion  of  the  lot  drawn 
by  T.  R.  Brigham  which  was  in  excess  of  the 
share  to  which  he  would  have  been  entitled 
upon  an  exactly  equal  division.  Had  the  heirs 
proceeded  to  enforce  this  lien  for  owelty,  it 
might  be  said  that  it  extended  only  to  the 
part  which  he  acquired  by  purchase,  and  not 
to  that  to  which  he  acquired  title  by  descent. 
As  far  as  our  research  has  extended,  the 
better  opinion  Is  that  the  Hen  attached  to  the 
whole  of  the  tract  or  purpart;  the  portion 
acquired  by  purchase  being  an  undivided  in- 
terest in  all  parts  of  the  whole.  However 
this  may  be,  when  T.  R.  Brigham  gave  a 
mortgage  upon  the  entire  tract,  including  the 
Interests  acquired  by  purchase  and  by  descent, 
the  mortgage  lien  certainly  attached  to  the 
whole.  It  was  argued  that  we  have  another 
statute  which  makes  the  claim  for  year's 
support  superior  to  all  debts;  that  this  debt 
Is  shnply  a  claim  in  the  nature  of  a  vendor's 
lien,  and  Is  not  superior  to  the  claim  for 
year's  support  In  reply  it  may  be  said  that 
section  M72  of  the  Civil  Code  declares,  in 
substance,  that  where  land  is  sold,  and  the 
vendor  makes  a  deed  and  takes  a  mortgage 
for  the  purchase  money,  this  mortgage  lien 
shall  be  superior  to  the  claim  for  year's  sup- 
port The  facts  of  the  present  case  bring 
the  lien  of  the  caveators'  mortgage  within 
the  principle  of  that  section.  It  may  not  be 
strictly  within  Its  letter,  for  in  this  case  there 
was  no  deed  made  by  the  caveators  to  T.  R. 
Brigham;  but  in  such  a  case  no  deed  Is  nec- 
essary. EUid  the  tenants  in  common  them- 
selves divided  the  land  and  sold  It  to  each 
other,  no  deeds  would  have  been  necessary. 
Releases  would  have  sufficed.  In  the  present 
case  the  action  of  the  parties  amounted  to 
releases  to  each  other,  if  not,  indeed,  to  the 
giving  of  deeds.  They  applied  to  the  court 
for  a  division  of  the  lands,  the  lands  were 
divided  by  a  Judgment  of  the  court  and  the 
parties  entered  Into  the  agreement  hereinbe- 
fore recited.  Had  T.  R.  Brigham  taken  a 
deed  from  the  other  heirs,  or  obtained  a  re- 
lease from  them,  and  given  his  notes  and 
mortgage  for  their  interests  in  the  land,  could 


he  have  said  that  the  notes  did  not  represent 
the  purchase  money  of  a  part  of  the  land? 
Clearly  not  If  he  could  not  set  up  such  a 
defense,  his  widow,  standing  in  his  shoes, 
cannot  do  so,  under  the  section  of  the  Code 
last  alluded  to.  It  is  dear  that  the  note  and 
mortgage  represented  the  purchase  money  of 
that  part  of  the  land  he  drew  which  was  in 
excess  of  the  value  of  his  proportionate  part. 
To  hold  that,  before  section  3472  of  the  Civil 
Code  can  apply,  there  must  be  a  bargain  and 
sale,  and  a  deed  and  a  mortgage  back,  would 
be  sticking  In  the  bark.  Our  constitution  pro- 
vides that  homesteads  and  exemptions  shall 
be  exempt  from  levy  and  sale,  except  for 
purchase  money,  improvements,  etc.  This 
court  has  several  times  held  that,  where  a 
factor  sells  to  the  head  of  a  family  fertil- 
izers or  supplies  which  enter  Into  the  mak- 
ing of  his  crops,  the  claim  is  In  the  nature 
of  a  purchase-money  debt  and  the  crop  is 
subject.  Stephens  v.  Smith,  62  Ga.  177;  Cook 
V.  Roberts,  69  Oa.  742.  If  these  things  are 
in  the  nature  of  purchase  money,  how  much 
stronger  is  the  case  made  where  an  heir  ob- 
tained land  worth  ^3  more  than  his  share 
of  the  estate,  where  the  court  adjudged  that 
he  was  not  to  go  into  possession  as  owner 
of  the  land  until  he  had  paid  the  money, 
where  he  recognized  the  daim  as  a  purchase- 
money  debt  in  a  mortgage  given  upon  the  lot, 
and  where  such  mortgage  described  the  lot 
as  the  land  he  had  drawn  in  the  distribution 
of  his  deceased  father's  estate!  The  case  is, 
we  think,  within  the  spirit  and  principle,  if 
nojt  within  the  letter,  of  section  3472  of  the 
Civil  Code.  And  "if  the  debt  •  •  •  was 
for  any  part  of  the  purchase  money  of  all  the 
land,  •  •  •  then  all  the  land  Is  subject 
until  the  whole  debt  is  paid."  Cook  v.  Cook, 
67  Oa.  381.  To  hold  that  this  widow  can, 
by  application  for  a  year's  support,  get  not 
only  her  husband's  estate,  but  the  interest 
of  his  brothers  and  sisters  in  the  identical 
land,  would  be  contrary  to  all  principles  of 
Justice  and  equity. 

The  other  questions  made  in  the  record  are 
such  as  will  probably  not  arise  upon  the  next 
trial,  and  it  is  therefore  UD^ecessary  to  de- 
dde  them.  Judgment  reversed.  All  the  Jus- 
tices concurring. 


(lU  Ga.  942) 
JOHNSON  et  al.  v.  JOHNSON. 

(Supreme  Court  of  Georgia,     .luly  20,  1901.) 

APPEAL  FROM  JUSTICE— AMENDMENT  OF 

SUMMONS. 

When  a  suit  brought  in  a  justice's  court 
apon  a  promissory  note  for  $100  principal  and 
10  per  cent,  attorney's  fees  is  appealed  to  the 
superior  court,  the  summons  may  be  so  amend- 
ed in  that  court  as  to  show  that  the  account 
really  due  upon  the  note  at  the  time  the  sum- 
mons was  issued  was  less  than  $100,  Inclusive 
of  attorney's  fees. 

(Syllabus  by  the  Court) 

Error  from  superior  court*  Spalding  coimty; 
EL  J.  Reagan,  Judge. 
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Action  by  Roea  P.  Johxison  against  CL  H. 
Johnson  and  another.  Judgment  for  plaintiff 
was  affirmed  on  appeal.  Defendants  bring 
error*    Affirmed. 

T.  E.  Patterson,  for  plaintiff^  In  error. 
Lloyd  Cleveland,  for  defendant  in  error. 

COBB,  J.  The  verdict  in  favor  of  the  plain- 
tiff was  for  an  amount  less  than  that  admit- 
ted by  the  defendant  in  his  plea  to  be  dne, 
and  therefore  he  has  no  right  to  complain 
unless  he  can  establish  that  the  court  was 
without  Jurisdiction  to  raider  any  Judgment 
in  the  case.  The  case  made  by  the  original 
summons  and  the  copy  note  attached  thereto 
was  beyond  tl^e  Jurisdiction  of  the  Justice^s 
court  The  attorney's  fees  stipulated  for  In 
the  note  were  a  part  of  the  principal,  and  at- 
taching a  note  containing  such  a  stipulation 
as  an  exhibit  to  the  summons,  when  there  is 
nothing  in  the  summons  to  indicate  that  there 
was  any  intention  on  the  part  of  the  plaintiff 
to  abandon  his  right  to  claim  attorney's  fees, 
made  the  suit  one  for  the  largest  amount  tiiat 
might  be  claimed  by  the  owner  of  the  note 
under  the  stipulations  thereof.  Se^  Peoples 
V.  Strickland,  101  Ga.  820,  29  S.  E.  22,  and 
cases  cited;  Morgan  v.  Klser,  Wi  Ga.  104,  81 
S.  E.  45,  and  cases  cited.  In  Pickett  v. 
Smith,  95  Ga.  757,  22  S.  B.  669,  it  was  held 
that,  while  any  amount  due  as  attorney's  fees 
stipulated  for  in  a  promissory  note  was  a 
part  of  the  principal,  the  principal  and  attor- 
ney's fees  stipulated  for  were  "distinct  and 
severable  demands";  ihat  the  payee  in  the 
note  was  not  compelled  to  claim  attorney's 
fees  unless  he  desired  to  do  so;  and  that 
therefore  an  attachment  founded  upon  a  note 
for  $100,  containing  a  stipulation  for  10  per 
cent,  attorney's  fees,  was  within  the  Jurisdic- 
tion of  the  Justice's  court,  when  it  distinctly 
appeared  from  the  affidavit  on  whidi  the  at- 
tachment Issued  that  there  was  no  intention 
on  the  part  of  the  plaintiff  in  attachment  to 
claim  any  amount  other  than  the  principal 
and  interest  on  the  note.  The  principle  ruled 
in  that  case  is  that,  where  there  is  an  ex- 
press abandonment  of  the  attorney's  fees,  the 
suit  TtriU  be  treated  as  one  for  the  amount 
due  on  the  claim,  with  no  sum  added  for  at- 
torney's fees.  So  construing  that  decision,  it 
is  manifestly  not  in  conflict  with  the  principle 
Just  above  laid  down,  which  is  that  the  suit 
will  be  treated  as  one  claiming  attorney's 
fees,  unless  the  contrary  intention  is  distinct- 
ly stated  in  the  summons  or  affidavit,  as  the 
case  may  be.  The  trial  in  the  Justice's  court 
resulted  in  a  verdict  in  favor  of  the  plaintiff, 
and  the  defendant  entered  an  appeal  to  the 
superior  court  When  the  case  came  on  to 
be  tried  on  the  appeal  the  defendant  made  a 
motion  to  dismiss  the  case  on  the  ground  that 
it  appeared  upon  the  face  of  the  summons 
and  exhibit  thereto  attached  that  the  suit  was 
one  for  an  amount  beyond  the  Jurisdiction  of 
the  Justice's  court  That  an  appellant  may 
move  to  dismiss  the  case  on  appeal  for  want 


of  Jovlsdiction  in  the  tribunal  from  which  the 
appeal  was  taken  is  settled  by  the  decision  of 
this  court  in  the  case  of  Austell  v.  City  of  At- 
lanta, 100  Ga.  182,  27  S.  B.  983  (4).  In  reply 
to  the  motion  to  dismiss  the  case,  the  plain- 
tiff offered  the  amendment  referred  to  in  the 
foregoing  statement  of  facts.  The  court  al- 
lowed this  amendment  It  appears  from  the 
record  that  after  the  allowance  of  the  amend- 
ment the  case  was  postponed  until  a  subee- 
quent  term  of  the  court  When  it  came  on 
for  trial  again  the  defendant  moved  to  strike 
the  amendment  upon  the  ground  that,  the 
case  as  originally  brought  being  beyond  the 
Jurisdicti<m  of  the  Justice's  court  the  superior 
court  on  appeal  had  no  right  to  allow  any 
amendment  which  would  have  tiie  effect  of 
giving  the  court  Jurisdiction.  This  motion 
was  overruled,  and  to  this  ruling  exception 
was  taken  by  the  defendant 

The  plaintiff  In  error  relies  upon  the  deci- 
sion made  in  the  case  of  Cos  v.  Stanton,  58 
Ga.  406,  to  support  his  contention  that  the 
court  had  no  right  to  allow  the  amendment. 
In  that  case  it  was  ruled  that  a  creditor  could 
not  bring  his  claim  within  the  Jurisdiction  of 
the  Justice's  court  by  entering  a  credit  there- 
on without  the  consent  of  the  debtor.  The 
reason  for  the  ruling  there  made  is  thus  stat- 
ed by  Mr.  Chief  Justice  Warner:  **The  note 
was  an  entire  contract  between  the  plaintiffs 
and  defendant  It  took  two  parties  to  make 
it  and  required  the  consent  of  both  parties  to 
the  contract  to  alter  and  reduce  the  amount 
of  it  so  as  to  bring  it  within  the  Jurisdiction 
of  a  Justice  of  the  peace.  The  defendant  may 
not  have  been  willing  to  have  made  a  con- 
tract which  would  have  authorized  a  Justice 
of  the  peace  to  adjudicate  his  rights  under  it; 
and  shall  the  plaintiffs  be  allowed,  without 
his  consent,  to  force  him  to  litigate  his  rights 
in  that  tribunal,  by  reducing  the  amount  of 
the  contract  under  the  pretext  that  they  do 
not  daim  but  one  hundred  dollars  under  thift 
contract?  In  our  Judgment  they  could  not 
legally  have  done  so.  The  attempt  to  reduce 
the  amount  of  the  note  by  the  act  of  the 
plaintiffs  alone,  without  the  consent  of  the 
defendant  did  not  alter  or  change  the  con- 
tract as  it  was  originally  made  by  the  parties 
to  it"  If  the  contract  made  by  the  parties 
was  one  which,  although  apparently  for  more 
than  $100  principal,  was  really  one  for  less 
than  that  amount  neither  the  ruling  nor  the 
reasoning  in  the  case  cited  above  is  applica- 
ble. When  the  note  and  the  contemporane- 
ous written  agreement  in  the  present  case  are 
taken  together,  and  in  the  light  of  the  aver- 
ments in  the  amendment  as  to  the  amount 
due  upon  the  counterclaim  referred  to  in  the 
written  agreement,  it  Is  clear  that  there  never 
was  at  any  time  a  right  in  the  plaintiffs  to 
daim  from  the  defendant  a  debt  the  princi- 
pal of  which,  either  with  or  without  attor- 
ney's fees  added,  would  'exceed  the  sum  of 
$100.  In  such  a  case  the  Justice's  court  would 
undoubtedly  have  Jurisdiction  to  enforce  the 
demand.    There  la  a  clear  distinction  between 
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reducing  a  claim  for  an  asnount  exceeding 
$100  by  volantarily  remitting  a  portion  of  the 
same,  and  showing  that  a  claim  apparently 
for  an  amount  exceeding  $100  wai  really  one^ 
by  express  agreement  between  the  parties,  for 
a.  sum  less  than  $100.  If  the  dalm  sued  on 
in  the  present  case  was  really  one  in  which 
the  largest  sum  that  could  be  In  any  event 
collected  was  less  than  $100,  the  justice's 
court  had  Jurisdiction  of  a  suit  to  enforce  the 
same;  and  there  Is  no  sufficient  reason  wliy 
an  amendment  to  the  summons  could  not  have 
been  allowed  in  the  Justice's  court  setting  up 
facts  which  would  show  this  to  be  true,  and 
thus  relieve  the  apparent  defect  in  the  sum- 
mons as  originally  framed.  See,  In  this  con- 
nection, Gates  V.  Jones,  1  Root,  238;  Bpperly 
V.  Little,  6  Ind.  34^1;  Collins  v.  OoUins,  87  Fsl 
387.  The  law  of  amendments  Is  very  broad. 
ClT.  Code,  I  5007.  It  is  expressly  provided 
that,  where  there  Is  a  failure  to  allege  facts 
sufficient  to  show  Jurisdiction  In  the  court, 
this  omission  may  be'  cured  by  amendment 
GlY.  Code,  ii  5098,  6107.  If  the  omission  to 
show  Jurisdiction  may  be  supplied  by  amend- 
ment we  see  no  good  reason  why  an  amend- 
ment might  not  be  allowed  showing  that  the 
claim  sought  to  be  enforced  Is  one  really  with- 
in the  Jurisdiction  of  the  court  While  noth- 
ing that  happens  after  the  suit  has  been  be- 
gun can  be  relied  upon  to  give  the  court  Ju- 
risdiction of  a  case  of  which  it  had  no  Juris- 
•diction  at  the  time  the  suit  was  brought  bUU, 
if  at  the  time  the  suit  was  brought  the  court 
had  Jurisdiction  of  the  subject-matter  of  the 
dalm,  and  there  was  enough  in  the  summons 
to  amend  by,  we  know  of  no  good  reason  why 
an  amendment  relieving  the  summons  of  the 
appai^ent  defect  might  not  be  properly  allow- 
ed. If  the  amendment  could  have  been  al- 
lowed in  the  Justice's  court  the  same  right 
to  amend  existed  when  the  case  was  on  the 
appeal  in  the  superior  court  In  the  case  of 
Reynolds  v.  Neal,  01  Ga.  614,  18  S.  B.  530, 
Mr.  Chief  Justice  Bleclcley  said:  "When  a 
case  is  on  the  appeal  in  the  superior  court 
from  a  Justice's  court  any  amendment  of  the 
summons,  whether  in  matter  of  form  or  of 
substance,  may  be  made  which  could  have 
been  made  whilst  the  case  was  pending  In  the 
primary  court  The  only  restriction  on  eitiier 
court  is  that  there  must  be  enough  to  amend 
\fyr  See,  alsov  Civ.  Code,  S  4460;  Burns  v. 
diandler,  61  Oa.  386.  The  court  did  not  err 
In  refusing  to  strike  the  amendment  offered 
by  the  plaintiiT.  Judgment  affirmed*  All  the 
Justices  concurring. 


(113  Oft.  loes) 

VINOB  et  aL  v.  STATE. 
CBupreme  Court  of  Georgia.    July  19,  1901.) 

RBSISTINO  OFPICER—INDICTMBNT— 
DEHIfURRBR. 

Under  a  special  act  creating  a  city  court 
and  providing  for  the  appointment  of  a  sherllT 
thereof,  that  officer  may,  though  such  act  does 
not  even  in  general  terms,  prescribe  or  define 
l>is  powers  and  duties,   execute   processes  of 


that  court  or  perform  any  other  duty  neces- 
sarily incident  to  his  position  as  its  ministerial 
officer;  but  he  cannot  under  such  act  law- 
fully execute  processes  issued  from  other 
courts,  or  by  judicial  officers,  other  than  the 
Judge  of  the  city  court  In  question.  Applying 
this  principle  to  the  present  case,  it  follows 
that  the  court  below  erred  in  not  sustaining 
the  demurrer  to  the  accusation. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Dublin;  J.  8. 
Adams,  Judge. 

Rosa  Yince  and  others  were  convicted  of 
resisting  an  officer,  and  bring  error.  Re- 
versed. 

Akerman  &  Akerman,  for  plaintiffs  in  er- 
ror.   F.  Y.  Corker,  for  the  State. 

LEWIS,  J.  The  accused  was  tried  in  the 
city  court  of  Dublin  upon  an  accusation  char- 
ging that  on  a  named  day.  In  Laurens  coun- 
ty, she  and  three  other  named  females  did 
"unlawfully,  knowingly,  and  willfully  ob- 
struct resist  and  oppose  an  officer  of  this 
state,  to  wit  J.  D.  Prince,  sheriff  of  the  city 
court  of  Dublin,  in  serving  a  state  warrant 
issued  by  J.'B.  Wolfe,  a  N.  P.  and  ex  off.  J. 
P.  of  the  342d  district  G.  M.,  Laurens  coun- 
ty, Georgia,  for  the  arrest  of  one  Rosa  Vlnce, 
charged  In  said  warrant  with  a  misdemean- 
or, said  warrant  dated  Feb.  25,  1901,  by 
then  and  there  striking  the  said  J.  D.  Prince, 
and  thereby  attempting  to  prevent  said  offi- 
cer from  making  said  arrest"  The  defend- 
ants demurred  to  the  accusation  on  the 
grounds  (1)  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  crime  under  the  laws 
of  this  state;  (2)  that  the  act  constituting  the 
city  court  of  Dublin  is  unconstitutional,  in 
that  it  embraces  more  than  one  subject  to 
wit  tha  establishment  of  the  city  court  of 
Dublin  and  the  abolition  of  the  city  court  of 
Laurens  county,  and  (3)  that  the  sheriff  of 
the  city  court  of  Dublin  has  no  authority  in 
law  to  execute  a  state  warrant  issued  by 
a  justice  of  the  peace  or  a  notary  public  who 
is  ex  officio  justice  of  the  peace.  To  the 
overruling  of  this  demurrer  the  defendants 
except 

In  the  view  which  we  entertain  of  this 
case,  it  is  only  necessary  to  consider  the 
last  of  the  grounds  of  demurrer  set  forth 
above;  for.  If  the  sheriff  of  the  city  court 
of  Dublin  had  no  authority  to  serve  the  war- 
rant for  obstructing  the  execution  of  which 
the  accused  was  tried,  It  is  at  once  apparent 
that  the  accusation  cannot  stand.  The  city 
court  of  Dublin  was  established  in  pursu- 
ance of  an  act  approved  December  6,  1900. 
Acts  1900,  p.  117.  Section  16  of  that  act 
provides  for  the  appointment  by  the  judge 
of  a  sheriff,  and  for  the  appointment  by  the 
sheriff  of  a  deputy  or  deputies.  The  act  no- 
where sets  forth  what  shall  be  the  duties 
of  the  sheriff  or  his  deputies.  In  the  absence 
of  such  a  provision  in  the  law  creating  the 
court  the  sheriff  will  not  of  course,  be  de- 
prived of  authority  to  do  any  official  acts 
whatever,  but  he  will  be  held  to  be  empow- 
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ered  to  do  tbose  thisga,  and  those  things 
only,  which  are  necessary  to  the  performance 
of  his  duties  as  sheriff  of  the  court  under 
which  he  serves.  The  statute  creating  his 
office  glvelB  him  no  power  to  execute  war- 
rants Issued  from  any  other  court,  and  there 
Is  no  general  law  of  force  In  this  state  which 
can  be  construed  to  give  him  such  authority. 
Had  he  been  serving  a  warrant  Issued  from 
the  city  court  of  Dublin  at  the  time  the  al- 
leged offense  was  committed,  the  defendants 
could  very  properly  have  been  held  under 
this  accusation;  but  he  was  engaged  In  a 
service  which  he  had  no  authority  to  per- 
form, and  the  defendants  were  not,  therefore, 
liable  to  punishment  for  the  offense  with 
which  they  were  charged.  Sections  8d5  and 
898  of  the  Penal  Ck)de,  cited  In  the  brief  of 
the  solicitor,  refer  to  the  duties  of  officers 
generally  and  of  arresting  officers,  and  nec^ 
essarlly  relate  to  such  officers  as  are  by  law 
charged  with  the  duty  of  making  arrests 
upon  the  warrants  placed  In  their  hands. 
It  would  simply  be  begging  the  question  to 
apply  the  rules  In  regard  to  these  officers  to 
the  sheriff  of  the  city  court  of  Dublin.  We 
must,  therefore,  hold  that  the  court  below 
erred  In  overruling  the  demurrer  to  the  ac- 
cusation. Judgment  reversed.  All  the  Jus- 
tices concurring. 

(lis  Qa.  W8) 

WIIiLINGHAM     V.     STERLING     OTCLB 

WORKS. 

(Supreme  Court  of  Georgia.    July  2X>,  1901.) 

APPEAL— SECOND    TRIALr-LAW    OF    CASE— AS- 
SIONMSNTS  OF  ERROR^-CONTRAOT— IN- 
TENT OF  PARTIES. 

1.  Points  decided  by  the  supreme  court  In  a 
given  case  must,  upon  another  hearing  thereof, 
be  treated  as  settled. 

2.  Assignments  of  error  in  admitting  testi- 
mony must  disclose  with  reasonable  certainty 
what  the  alleged  objectionable  testimony  was. 

S.  Proof  of  the  secret  intention  or  purpose  of 
the  writer  of  a  document  as  to  what  he 
**meant*'  to  express  thereby  is  not  admissible 
to  bind  another. 

4.  None  of  the  grounds  of  the  motion  for  a 
new  trial  filed  in  the  present  case  disclose  the 
commission  of  material  error  in  any  of  the  rul- 
ings or  charges  complained  of,  and  the  evidence 
warranted  the  verdict. 

(Syllabus  by  the  Oourt) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  the  Sterling  Cycle  Works 
against  E.  G.  WllUngham.  Judgment  for 
plaintiff.  Defendant  brings  error.  Affirm- 
ed. 

Culberson  ft  Willlngham  and  Westmore- 
land Bros.,  for  plaintiff  in  error.  Mayson  & 
Hill,  for  defendant  In  error. 

LUMPKIN,  P.  J.  This  case  was  here  at 
the  October  term,  1809,  at  which  time  it  was 
held  that  the  trial  court  erred  In  rejecting 
certain  testimony  and  in  granting  a  non- 
suit See  109  Ga.  559,  35  S.  E.  55.  Another 
trial  was  had  In  the  city  court,  resulting  In 


a  verdict  for  the  plaintiff,  the  Sterling  Cycle 
Works;  and  the  defendant  E.  G.  Wflling- 
ham.  Is  now  here  as  plaintiff  In  error,  ex- 
cepting to  a  Judgment  overruling  a  motion 
for  a  new  trial  filed  In  his  behalf.  Some  of 
the  points  made  In  this  motion  are  fully 
covered  by  the  rulings  made  when  the  case 
was  first  before  this  court  These  were,  in 
substance:  (1)  That  evidence  of  the  alleged 
parol  promise  of  E.  G.  WlUlngbam  to  pay 
for  all  goods  ordered  by  Willingham  &  Cas- 
tle was  admissible;  (2)  that  the  testimony 
offered  on  this  point  warranted  a  finding 
that  such  a  promise  was  made  after  the 
execution  of  the  written  contract,  and  was 
supported  by  a  valid  consideration;  and  (3) 
that  the  evidence  as  a  whole  was  sufficient 
to  carry  the  case  to  the  Jury. 

1.  It  would  be  useless  and  unprofitable  to 
again  enter  upon  a  discussion  of  these  mat- 
ters. We  will  therefore  pass,  without  fur- 
ther notice,  such  gtounds  of  the  motion  for 
a  new  trial  as  relate  thereto,  and  will  deal 
specifically  with  those  grounds  only  which 
present  new  questions  of  enough  practical 
Importance  to  merit  attention.  Before  pro- 
ceeding to  do  so,  it  is  proper  to  state  certain 
facts  not  distinctly  made  apparent  in  the 
headnotes  and  opinion  heretofore  filed,  but 
in  the  light  of  which  what  was  therein  laid 
down  should  be  understood  and  Interpreted. 
The  defendant's  answer  did  not,  either  di- 
rectly or  indirectly,  set  up  as  a  defense  that 
the  alleged  promise  of  E.  G.  Willlngham 
to  pay  for  all  goods  ordered  by  the  firm  of 
Willingham  &  Castle,  and  which  the  plain- 
tiff insisted  was  made  after  the  execution 
of  his  written  contract  of  guaranty,  was 
within  the  operation  of  the  statute  of 
frauds.'  This  statement  will,  we  trust,  suf- 
fice to  explain  what  may  heretofore  have 
been  regarded  as  an  oversight  on  the  part 
of  this  court  in  falling  in  Its  previous  deal- 
ing with  this  case  to  give  proper  effect  to 
the  provisions  of  that  statute.  It  Is  also 
pertinent  to  state  that  the  defendant's  orig- 
inal answer  has  never  been,  so  far  as  re- 
lates to  this  matter,  amended. 

2.  In  some  of  the  grounds  of  the  motion 
for  a  new  trial  complaint  is  made  that  the 
court  erred  In  not  ruling  out  the  answers 
to  certain  Interrogatories.  The  answers 
themselves  are  not  set  out  In  the  motion, 
nor  is  the  substance  thereof  stated  with 
sufficient  fullness  to  enable  this  court  to 
pass  upon  their  admissibility  or  materiality. 
The  rule  that  grounds  of  a  motion  for  a 
new  trial  assigning  errors  of  this  l^lnd  must 
disclose  with  reasonable  certainty  what  the 
alleged  objectionable  evidence  was  is  settled 
so  far  as  anything  can  be  established  by 
oft-repeated  Judicial  utterances. 

3.  While  on  the  stand  testifying  as  a  wit- 
ness in  his  own  behalf,  B.  G.  Willlngham 
was  asked  by  his  counsel  what  he  meant 
by  certain  language  appearing  In  one  of 
his  letters  to  the  plaintiff.  The  answer  was 
properly  excluded.    The  secret  Intention  at 
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a  party  In  employing  glTen  words  In  a  wrl^ 
ten  communication  addressed  to  and  acted 
OD  by  another  is  not  binding  upon  the  lat- 
ter. See  Harris  y.  Lumber  Co.,  97  Qa.  46S» 
469,  25  S.  B.  619,  and  anthoritles  dted. 

4.  Several  other  grounds  of  the  motion 
contain  exceptions  to  the  admission  d  tes- 
timony. We  are  not  prepared  to  say  that 
all  of  the  same  was  relevant,  but  none  of 
it  which  was  Irrelevant  was  of  snfflciait 
materiality  to  have  affected  the  result  One 
ground  complains  of  the  refusal  to  give  in 
charge  to  the  Jury  a  specific  request,  but 
does  not  disclose  that  this  request  was  in 
writing.  Complaint  is  also  made  of  certain 
charges.  It  is  enough  to  say  that  they  were 
in  substantial  accord  with  the  law  as  laid 
down  by  this  eourt  in  this  very  case.  A 
careful  examination  of  the  brief  of  evidence 
discloses  that  the  Jury  were  warranted  in 
finding  that  the  plaintiff  proved  its  case  as 
laid.  Judgment  affirmed.  All  the  Justices 
concurring. 


(U3  Ga.  986) 


PERRY  V.  STATD, 


(Supreme  Oonrt  of  Georgia.    July  20,  1901.) 

CRIMINAL.    LAW— BILL    OP    BXCBPTIONS— BN- 

TICINO  AWAY  SERVANT— CONTEOL 

OF  BASTARD  CHILD. 

1.  A  bill  of  exceptions  which  recites  that  "at 
the  April  term,  1901,  of  the  city  court  of  Bain- 
bridge,  hia  honor  B.  B.  Bower,  judge  of  aaid 
court,  presiding,"  a  designated  case  came  on  to 
be  tried,  and  was  tried,  and  which  is  duly  cer- 
tified by  the  judge  named,  sufficiently  shows 
that  the  case  was  tried  in  the  city  court  of 
Balnbridge,  in  the  state  of  Georgia. 

2L  The  control  of  a  minor  bastard  child  who 
has  not  been  legitimated  by  his  father  belongs 
exclusiyely  to  his  mother,  and  even  if  he  could, 
where  she  abandoned  him  or  refused  to  sup- 
port him,  malce  a  valid  contract  of  service  with 
another,  he  certainly  cannot  against  her  con- 
sent do  so,  when  she  has  neither  abandoned 
nor  refused  to  support  him. 

8.  It  results  from  an  application  of  the  prin- 
ciple laid  down  in  the  note  immediately  pre- 
ceding to  the  facts  of  the  present  case  that  the 
verdict  of  guilty  was  contrary  to  the  evi- 
dence. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Bainbridge;  B.  B. 
Bower,  Judge. 

John  Perry  was  convicted  of  enticing  away 
the  servant  of  another,  and  brings  error. 
Reversed. 

W.  O.  Sheffield  and  Harrison  &  Bryan,  for 
plaintiff  in  error.  Albert  H.  Russell,  for  de- 
fendant In  error. 


COBB,  J.  Porry  was  tried  upon  an  accu- 
sation charging  him  with  the  offense  of  en- 
ticing away  the  servant  of  another,  and  was 
convicted.  His  motion  for  a  new  trial,  based 
upon  the  general  grounds  only,  having  been 
overruled,  he  excepted. 

1.  When  the  case  was  called  in  this  court 
a  motion  was  made  to  dismiss  the  writ  of 
error  on  the  ground  tiiat  the  bill  of  excep- 
tions did  not  show  In  what  state  and  county 


the  case  was  tried.  The  bill  of  exceptions 
recites  that  "at  the  April  term,  1901,  of  the 
city  eourt  of  Balnbridge,  his  honor  B.  B. 
Bower,  Judge  of  said  court,  presiding,  there 
came  on  to  be  tried  the  case  of  the  state 
against  John  Perry."  It  nowhere  appears 
affirmatively  in  the  bill  of  exceptions  in 
what  state  or  county  the  case  was  tried. 
The  courts  of  Geolrgia  will  take  judicial  cog- 
nizance of  the  fact  that  a  named  county  is 
within  the  state.  Wright  v.  Phillips,  46  Ga. 
107.  And,  when  it  is  shown  that  a  given 
town  is  in  the  state,  the  court  will  taJse  Judi- 
cial notice  of  the  county  in  which  such  town 
is  located.  Clayton  v.  May,  67  Ga.  769;  Rail- 
road Co.  V.  De  Bray,  71  Ga.  406;  Cooper  v. 
State,  106  Ga.  120,  82  S.  E.  23.  But  the 
courts  cannot  know  Judicially  ,that  a  named 
town  is  in  the  state,  for  there  may  be  towns 
of  the  same  name  in  other  states.  In  order, 
therefore,  for  this  court  to  acquire  Jurisdic- 
tion of  a  bill  of  exceptions,  it  must  appear 
at  least  either  in  what  county  the  case  was 
tried,  or,  if  it  is  stated  that  the  case  was 
tried  in  a  given  town,  it  must  appear  that 
the  town  was  in  this  state.  We  think  suffi- 
cient appears  in  the  present  bill  of  excep- 
tions to  give  the  court  Jurisdiction.  While 
we  cannot  know  that  Bainbridge  is  in  Geor- 
gia, we  can  take  Judicial  cognizance  of  the 
fact  that  Hon.  B.  B.  Bower  is  Judge  of  a 
court  in  this  state  known  as  the  "City  Court 
of  Bainbridge,"  and  located  at  Bainbridge, 
Ga.  This  is  matter  of  public  record.  A  sim- 
ple recital  that  the  case  was  tried  in  the  city 
court  of  Bainbridge  would  probably  have 
been  Insufficient,  because  there  may  be  such 
a  court  in  another  state;  but,  when  that  re- 
cital is  coupled  with  a  statement  that  a  Judge 
of  this  state  presides  over  that  court,  we 
can  with  certainty  locate  it  in  this  state, 
and,  once  located  in  this  state,  we  can  know 
that  the  town  where  the  court  is  held  is  in 
Decatur  county.  Counsel  for  movant  relied 
on  the  case  of  £<nglish  v.  Bryan,  66  Ga.  5Y4, 
but  we  think  that  case  is  distinguishable 
from  this.  There  the  bill  of  exceptions  sim- 
ply recited  that  a  certain  case  was  tried  be 
fore  "Hon.  A.  C.  Pate,  Judge  of  the  Oconee 
circuit,  presiding  instead  of  Hon.  H.  V.  John- 
son, hindered  from  providential  cause/'  It 
was  ruled  that,  where  a  bill  of  exceptions 
failed  to  state  either  the  court  or  county  In 
which  the  case  was  tried,  the  writ  of  error 
would  be  dismissed,  and  that  the  certificate 
of  the  clerk  could  not  be  looked  to  to  deter- 
mine where  the  case  was  tried.  That  deci- 
sion was  manifestly  right  The  court  would 
take  Judicial  cognizance  of  the  fact  that 
Judge  Johnson  was  Judge  of  the  Middle  cir- 
cuit, but  there  was  absolutely  nothing  to 
show  in  which  of  the  several  counties  in 
that  circuit  the  case  was  tried.  Had  there 
been  but  one  county  in  that  circuit,  as  in  the 
Atlanta  circuit,  the  rule  would  be  different 
The  motion  to  dismiss  the  writ  of  error  hi 
the  present  case  must  be  overruled. 
2,  a.  The  evidence  showr  that  the  person 
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whom  tlie  accused  was  charged  with  haying 
enticed  away  from  his  employer  was  a  minor 
illegitimate  child,  and  there  was  no  evidence 
that  he  had  ever  been  legitimated  by  his 
father.  Cly.  Code,  |  2509,  provides  that  '*the 
mother  of  a  bastard  is  entitled  to  the  pos* 
session  of  the  child,  unless  the  father  shall 
legitimate  him  as  before  provided.  Be- 
ing the  only  recognized  parent,  she  may  ex- 
ercise aU  the  parental  power."  It  follows, 
therefore,  that  the  mother  of  a  minor  bastard 
child  has  absolute  control  over  him,  and  is 
entitled  to  his  services.  Such  a  child  could 
not,  therefore,  against  the  consent  of  his 
mother,  any  more  than  a  minor  legitimate 
child  could  against  the  consent  of  his  father, 
enter  Into  a  valid  contract  of  service.  As  It 
appears  In  this  case  that  the  boy  ran  away 
from  home,  and,  without  his  mother's  con- 
sent and  against  her  wishes,  entered  into  the 
employment  from  which  it  is  charged  he  was 
enticed  away,  the  conviction  of  the  accused 
was  not  warranted  by  the  evidence.  It  may 
be  that,  if  the  mother  of  a  minor  bastard 
child  abandoned  him  or  refused  to  support 
and  maintain  him,  he  could  make  a  binding 
contract  of  service  with  another,  but  the 
present  record  presents  no  such  case.  Judg- 
ment reversed.    All  the  Justices  concurring. 


(U3  Ga.  948) 

ROUGHTON  V.  CITY  OP  ATLANTA. 
(Supreme  Court  of  Georgia.    July  20,  1901.) 

CITY  STREarrS-OHANQB  OF  GRADS— DAMAGES 
—TORTS  OP  SBSRVANTS. 

1.  When  a  dtv,  in  the  exercise  of  its  cor- 
porate powers,  cnanges  the  grade  of  one  of  it3 
streets,  and  as  a  result  the  premises  of  an  ad- 
joining lot  owner  are  rendered  less  valuable, 
he  is  entitled  to  just  compensation  for  the  in- 
lury  thus  sustained;   the  measure  of  damages 

>eing  the  diminution  In  the  mariset  value  of  his 
iroperty. 

2.  A  municipality  is  not,  however,  in  such  a 
rase,  liable  in  damages  for  toi*tious  acts  of  its 

servants  which  are  not  proximately  connected 
with  the  work  incident  to  the  making  of  the 
public  improvement. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  A.  E. 
Oilhoun,  Judge. 

Action  by  J.  F.  Boughton  against  the  city 
of  Atlanta.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Roughton  sued  the  dty  of  Atlanta,  alleging, 
in  substance,  in  his  petition  that  the  defend- 
ant had  damaged  him  by  reason  of  the  fol- 
lowing facts:  On  a  given  day  the  defendant 
changed  the  grade  and  filled  in  on  a  designat- 
ed public  street  in  its  charge  and  control  in 
the  city,  on  which  was  the  plaintiff's  lot, 
where  he  resided,  and  it  made  a  fill  on.  the 
front  end  of  his  lot  and  fence  about  4  feet, 
and  damaged  the  lot  and  fence  in  a  sum 
stated;  and,  having  made  the  fill,  the  defend- 
ant undertook  to  "jack  up"  his  house  to  come 
above  the  fill,  and  did  so,  about  4  or  5  feet, 
so  that  the  house  was  about  11  or  12  feet 
troin  the  ground  in  the  rear  of  It    In  raising 


T  the  house  the  timbers  to  It  were  torn  loose 
and  disturbed,  the  plastering  broken,  and  the 
roof  made  to  leak,  whereby  the  house  was 
damaged  to  a  stated  sum.  The  making  of 
the  change  in  the  lot  and  the  house  rendered 
the  place  unfit  for  occupancy  as  a  home,  and 
its  rental  value  was  thereby  destroyed,  thus 
damaging  him  to  a  sum  stated.  To  the  al* 
legation  that  the  defendant  undertook  to  Jack 
up  the  house,  etc.,  the  plaintiff  added,  by 
amendment,  that  Ihe  defendant  entered  on 
his  premises  and  undertook  to  do  this  without 
his  knowledge  or  consent  He  alleged  also, 
by  amendment,  that  the  defendant  ratified 
and  adopted  as  its  own  the  acts  of  its  agents 
and  employes  to  raising  the  house,  after  It 
was  done,  and  by  so  ratifying  became  liable 
to  pay  all  damages  arising  therefrom;  also 
that  it  ratified  these  acts  by  paying  for  them. 
To  the  petition  as  amended  the  defendant 
demurred  generally,  and  the  court  dismissed 
tt,  assigning  as  the  reason  for  dismissal  that 
it  set  forth  no  cause  of  action,  because  the 
acts  complained  of  were  ultra  vires. 

H.  M.  Patty,  for  plaintiff  in  error.  J.  A. 
Anderson.  J.  T.  Pendleton,  J.  L.  Mayson,  and 
W.  P.  HIU,  for  defendant  to  error. 

LUMPKIN,  P.  J.  The  sole  question  which 
this  case  presents  for  determination  is  wheth- 
er or  not  the  petition  filed  by  the  plaintiff 
was  capable  of  withstanding  a  general  de- 
murrer. We  hold,  without  hesitation,  that  It 
was. 

1.  If,  as  alleged,  the  city  undertook  to 
change  the  grade  of  one  of  its  streets  by 
maktog  "a  fill  on  the  front  end  of  plaintiff's 
lot,"  and  as  a  consequence  his  fence  was 
damaged  and  his  premises  rendered  less  val- 
uable, his  right  to  compensation  for  the  to- 
Jury  thus  sustatoed  is  beyond  question.  City 
of  Atlanta  v.  Green,  07  Ga.  386.  In  such  a 
case  the  measure  of  damages  is  the  difference 
between  the  market  value  of  the  property 
injuriously  affected,  before  and  after  the 
chango  in  the  grade  of  the  street  was  made. 
City  Oouncil  v.  Schrameck,  96  Ga.  426,  23  S. 
E.  400;  Hurt  v.  City  of  Athinta,  100  Ga. 
274,  281,  28  S.  El  65. 

2.  In  so  far,  however,  as  the  plaintiff  sought 
to  recover  damages  for  the  tortious  acts  of 
the  city's  servants  to  subsequently  undertak- 
ing, without  his  knowledgre  or  consent,  to 
"jack  up"  his  house  so  that  it  would  be  on  a 
level  with  the  fill  made  in  the  street,  we  are 
equally  confident  that  the  petition  did  not 
set  forth  a  cause  of  action.  We  fully  recog- 
nize the  doctrine  that  a  mimicipallty  is  sub- 
ject to  the  rule  of  respondeat  superior  wfaen» 
to  the  prosecution  of  a  public  enterprise  with- 
to  the  scope  of  its  corporate  powers,  its  au- 
thorized agents  n^llgently  or  unskillfully 
conduct  the  work  to  hand  so  that  damage 
is  done  to  adjacent  private  property.  See,  in 
this  connection,  Barfield  v.  Macon  Ob.,  109 
Ga.  386,  34  S.  E.  596,  and  cases  cited.  But 
where  "the  act  ccmiplatoed  of  necessarily  lies 
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wnoOj  outside  of  the  general  or  special  pow- 
ers of  the  corporation,  as  conferred  In  Its 
charter  or  by  statute,  the  corporation  can  In 
no  event  be  liable  to  an  action  for  damages," 
notwithstanding  Its  governing  body  "directly 
commanded  the  performance  of  the  act"  2 
DUl.  Mun.  Oorp.  (4th  Ed.)  |  96a  And,  of 
course,  an  act  which  Is  ultra  vires  in  the 
sense  that  It  Is  beyond  the  corporate  powers 
of  a  municipality  cannot  become  the  legiti- 
mate subject-matter  of  ratification,  since  Its 
officials  are  without  authority  to  ratify  an  act 
which  they  could  not  In  the  first  Instance 
have  legally  authorized.  As  a  dty  has  no 
right  to  commit  a  trespass,  it  cannot  be  held 
liable  for  the  tortious  acts  of  Its  servants, 
In  no  way  connected  with  the  prosecution  of 
public  Improvements  which  It  has  power  to 
make,  whereby  private  property  Is  either 
damaged  or  destroyed.  Tied.  Mun.  Corp.  p. 
677,  f  338.  The  trespass  complained  of  in 
the  present  case  was  not  committed  during 
the  progress  of  the  work  done  in  effecting 
a  change  In  the  grade  of  the  street,  but  was 
wholly  disconnected  therewith.  It  may  safe- 
ly be  assumed,  as  a  general  proposition,  that 
tortlously  entering  upon  private  grounds  and 
Jacking  up  the  dwelling  of  the  owner  is  nei- 
ther a  necessary  nor  usual  Incident  to  the 
grading  of  a  street  In  front  of  the  premises. 
Certain  It  la  that  the  plaintiff  does  not  un- 
dertake to  charge  that,  as  a  result  of  the 
unskillful  or  negligent  manner  In  which  the 
work  of  making  the  fill  referred  to  was  con- 
ducted, his  house  acquired  Its  unwonted  and 
unwanted  elevation.  Nor  Is  there  In  his  peti- 
tion BO  much  as  a  hint  that  this  particular 
municipality  had  corporate  authority  to  effect 
any  such  perpendicular  change  with  respect 
to  hl8  habitation.  That  this  could  possibly 
be  true  passes  understanding  and  belief. 
Judgment  reversed.  All  the  Justices  concur- 
ring. 

(m  Qa.  74ft) 

BRADDT,  Sheriff,  v.  WHITELET. 
(Hapreme  Court  of  Georgia.    July  17,  1901.) 

MANDAMUS  TO  SHERIFF—OFFICIAL  ADVBR- 

TISEMBNTS. 

1.  ^e  proprietor  of  a  newspaper,  having  the 
legal  right  to  publish  therein  the  official  adver- 
tisements of  the  county  in  which  it  is  publish- 
ed, may  by  mandamus  compel  the  sheriff  to  in- 
sert his  official  advertisements  in  that  paper. 

2.  A  sheriff  must  publish  such  advertise- 
ments in  a  newspaper  published  at  the  county 
site  of  his  county,  if  one  there  be,  the  pro- 
prietor of  which  IS  wUling  to  do  the  advertis- 
ing at  the  rates  prescribed  oy  law.  As  between 
two  or  more  pa'pers  so  published,  the  publirii- 
ers  of  which  will  accept  those  rates,  he  nas'the 
discretion  of  mailing  a  selection. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Glascock  conn* 
ty;  H.  M.  Holden,  Judge. 

Application  by  J.  W.  Whlteley  for  a  writ 
of  mandamus  against  B.  L.  Braddy,  sheriff. 
Writ  granted,  and  defendant  brings  error. 
'AffLnned* 


B.  F.  Walker,  for  plaintiff  In  error.  K. 
J.  Hawkinsi  for  defendant  in  error. 

LUMPKIN,  P.  J.  Upon  the  petition  of 
J.  W.  Whlteley,  the  proprietor  of  the  Gib- 
son Record,  tne  only  newspaper  published 
at  the  county  site  of  GlascoclE  county,  the 
Judge  of  the  superior  court  granted  a  man- 
damns  absolute  compelling  the  sheriff  of 
that  county  to  Insert  his  legal  advertise- 
ments in  that  newspaper,  although  there 
was  another  newspaper  published  in  the 
same  county,  at  a  place  other  than  the  coun- 
ty site,  which,  according  to  the  sheriff's 
answer,  had  a  larger  circulation  than  the 
Gibson  Record.  It  appeared  that  each  pa- 
per offered  to  do  the  sheriff's  official  adver- 
tising at  the  rates  prescribe^  by  law.  The 
Judge  based  his  decision  upon  the  act  of 
November  8, 1899  (Acts  1899,  p.  40),  amend- 
ing section  6462  of  the  Civil  Code.  The 
sheriff  excepted  to  the  Judgment  rendered, 
and  his  bill  of  exceptions  presents  for  de^ 
termination  here  only  the  two  questions 
dealt  with  below: 

1.  Was  Whlteley  entitied  to  the  remedy 
of  mandamus?  This  question  Is  answered 
by  the  decision  of  this  court  in  the  case  of 
Coffee  V.  Ragsdale^  112  Ga.  706,  710,  87  S. 
B.  968. 

2.  The  remaining  question  is,  does  the 
law  imperatively  require  the  sheriff  to  do 
his  official  advtftising  in  a  newspaper  pub- 
lished at  the  county  site  of  his  county,  the 
proprietor  of  which  is  willing  to  accept  the 
legal  rates,  or  has  the  sheriff  the  discretion- 
ary right  of  placing  his  advertisements  in 
some  other  newspaper  published  in  the 
county,  if.  In  his  opinion,  it  has  a  larger 
circulation,  and  its  proprietor  is  likewise 
willing  to  publish  official  advertisements  at 
the  prescribed  rates?  Construing  all  togeth- 
er sections  5457  and  5462  of  the  Civil  Code 
of  1895  and  the  amendatory  act  of  1899,  we 
are  of  the  opinion  that  the  trial  Judge 
reached  the  right  conclusion  upon  this  ques- 
tion. Section  3647  of  the  Code  of  1873  pro- 
vided that  "It  shall  be  the  dut^  of  the  sher- 
iffs and  coroners  to  publish  weekly,  for 
four  weeks,  in  some  newspaper  published 
in  their  counties,  respectively,— and  if  there 
be  no  such  paper  published  in  the  county, 
then  in  the  nearest  newspaper  having  the 
largest  or  a  general  circulation  in  such  coun- 
ty—notice of  all  such  sales  of  land  and  oth- 
er property  executed  by  him,"  etc.  Thus 
stood  the  law  until  October  15,  1879,  when 
the  general  assembly  passed  an  act  "to  reg- 
ulate the  rates  and  manner  of  legal  adver- 
tising in  this  state."  See  Acts  1878-79,  p. 
81.  It  provided  that  "If  the  ordinary,  sher- 
iff, or  other  officer  Is  unable  to  procure  the 
advertisements  at  the  rates  [therein]  pre- 
scribed in  the  newspaper  published  In  the 
county,  then  he  shall  be,  and  is  hereby,  au- 
thorized to  have  said  advertisements  pub- 
lished In  any  newspaper  In  this  state  having 
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tbe  largest  general  circulation  In  the  coun- 
ty." The  above-cited  section  of  the  Ck>de 
of  1873  appears,  with  the  same  number,  in 
the  Code  of  1882,  and  the  provision  of  the 
act  of  1879  Just  quoted  was  codified  in  sec- 
tion 3704c  of  that  Code.  The  law  as  em- 
braced in  these  sections  was  carried  for- 
ward into  the  present  Civil  Code,  and  may 
be  found  in  sections  5457  and  5462.  It  is 
therefore  apparent  that  these  sections  should 
be  construed  in  pari  materia;  and,  pursu- 
ing this  course,  it  results  that  the  sheriff, 
before  the  passage  of  the  act  of  1899,  was 
authorized  to  insert  his  official  advertise- 
ments in  any  newspaper  published  in  his 
county,  the  proprietor  .of  which  would  ac- 
cept the  rates  prescribed  by  the  act  of  1879, 
and  only  In  the  event  no  such  proprietor 
could  be  foimd  in  that  county  was  the  sher- 
iff at  liberty  to  do  his  legal  advertising  in 
a  newspaper  published  beyond  its  limits. 
Thus  stood  the  law  at  the  time  of  the  pas- 
sage of  tfie  above-mentioned  act  of  1899. 
By  this  act  it  was  declared  that  section 
5462  of  the  Civil  Code  of  1895  should  read 
as  follows:  "If  the  ordinary,  sheriff,  or 
other  officer  is  unable  to  procure  the  adver- 
tisements at  the  Tate  herein  prescribed.  In 
a  newspaper  published  in  the  county  at  the 
county  site  of  said  county,  then  he  is  au- 
thorized to  have  said  advertisements  pub- 
lished in  any  newspaper  in  this  state  hav- 
ing the  largest  general  circulation  in  the 
county:  provided,  said  rates  are  agreed  up- 
on: provided,  further,  if  contracts  cannot 
be  made  with  newspapers  at  the  rates  afore- 
said, then  the  sheriff  and  ordinary,  or  other 
advertising  officers,  shall  post  their  adver- 
tisements in  the  court^thouse  and  in  a  public 
place  in  each  militia  district  in  the  county 
for  the  length  of  time  required  by  law  for 
advertising  in  newspapers:  provided,  there 
is  no  newspaper  published  at  the  county 
site,  then  any  paper  published  in  the  coun- 
ty shall  be  next  entitled  to  the  public  ad- 
vertisements." Manifestiy,  therefore,  under 
this  section  as  amended,  the  sheriff  must 
select  as  the  organ  of  his  official  adver- 
tising a  newspaper  published  at  the  coun- 
ty site  of  his  county,  if  such  a  one  there  be, 
whose  proprietor  will  accept  the  legal  rates. 
If  there  be  only  one  such  newspaper,  as  In 
the  present  instance,  the  sherllTs  legal  ad- 
vertisements must  be  published  hi  it;  if 
more  than  one,  he  has  the  right  of  selec- 
tion. 

On  the  argument  here^  and  in  the  brief 
of  counsel  for  the  plaintiff  in  error,  it  was 
insisted  that  the  act  of  1899  was,  for  rea- 
sons assigned,  void  and  unconstitutionaL 
Inasmuch,  however,  as  the  bill  of  exceptions 
presents  no  question  involving  the  points 
thus  sought  to  be  made  upon  this  act,  we 
cannot  undertake  to  pass  upon  the  same. 
See  HiU  v.  State,  112  Qa.  400,  37  S.  B.  441; 
White  T.  Screven  Ca,  112  Ga.  804,  38  S.  B.  89. 
Judgment  affirmed.  AU  the  Justices  con- 
curring. 


BAYBS  V.  STATD. 
STATB  V.  BAVBS.i 


(113  Ga.  749) 


(Supreme  Court  of  Georgia.    July  18,  1901.) 

CRIMINAL  LAW— BILL  OP  BaCCEPTIONS— WRIT 
OF  ERROR  BY  STATB— INTOXICATINQ  LIQ- 
UORS—ILLEGAL 8ALB— INDICTMBNT-DXREXTT- 
ING  VERDICT— NEW  TRIAL. 

1.  Where,  in  a  criminal  case,  the  bill  of  ex- 
ceptions complains  of  the  overruling  of  a  mo- 
tion for  a  new  trial,  the  writ  of  error  will  not 
be  dismissed  because  the  motion  was  made  and 
filed  before  sentence  was  pronounced  upon  the 
accused,  such  sentence  having  been  pronounced 
prior  to  the  suing  out  of  the  bill  of  excep- 
tions. 

2.  No  writ  of  error  lies  in  favor  of  the  vstate 
in  a  criminal  case.  Where,  in  such  case,  tiie 
accused,  by  bill  of  exceptions,  complains  of  the 
overruling  of  his  motion  for  new  trial,  this 
court  is  without  jurisdiction  to  consider  a  cross 
bill  of  exceptions,  sued  out  by  the  solicitor  gen- 
eral in  the  name  of  the  state,  and  complaining 
that  the  court  erred  in  refusing  to  dismiss  the 
motion  for  new  trial  filed  by  the  accused. 

3.  The  indictment  charged  definitely  the  state 
and  county  wherein  the  crime  was  alleged  to 
have  been  committed. 

4.  Where  one  is  indicted  by  the  name  of  "^W. 
H.  Eaves,"  and  he  files  a  plea  in  abatement 
on  the  ground  of  misnomer,  alleging  that 
his  name  is,  and  has  always  been,  *' Wallace 
H.  Baves,'*  and  that  he  is  not,  and  never  has 
been,  called  or  linown  by  the  name  of  **W.  H. 
Baves,"  it  was  not  error  to  striise  such  plea 
upon  demurrer  thereto. 

6.  Where  a  statute  makes  penal  the  unlicens- 
ed sale  of  spirituous,  vinous,  or  malt  liquors, 
the  offense  is  committed  by  one  who  s^ls  any 
one  or  more  of  such  specified  liquors.  Where 
an  indictment  charges  the  accused  with  the 
sale  of  all  three,  it  is  sufficient  to  support  a 
conviction  if  the  evidence  shows  the  sale  of 
any  one  of  the  liquors  charged. 

6.  Where  one  is  indicted  under  a  statute 
making  penal  the  unlicensed  sale  of  malt  liq- 
uors, tiie  court  may  properly  charge  the  jury 
that  it  is  not  essential  that  the  iiquor  sold 
should  be  proven  to  have  been  intoxicating, 
and  that  the  jury  need  only  ''consider  the  evi- 
dence as  to  whether  the  liquor  was  intoxicating 
in  determining  whether  it  wa^s  a  malt  liquor. 
Courts  cannot  know  judicially  whether  all  malt 
liquors  are  intoxicating. 

7.  If  an  indictment  be  on  its  face  fatally  de- 
fective, because  based  on  a  statute  no  longer 
in  force,  advantage  of  the  defect  should  be  tak- 
en by  demurrer  or  by  motion  in  arrest  of 
judgment.  In  the  absence  of  a  demurrer,  such 
defect  is  not  ground  for  asking  the  direction 
of  a  verdict  of  acquittal,  or,  in  a  motion  for  a 
new  trial,  for  setting  aside  a  verdict  of  guilty 
as  contrary  to  law. 

8.  The  verdict  was  authorised  by  the  evi- 
dence. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Cartersvllle;  J.  W. 
Harris,  Judge. 

W.  H.  Eaves  was  convicted  of  crime,  and 
brings  error,  and  the  state  assigns  cross  er- 
ror. Judgment  afflrmedt  and  cross  bill  dis- 
missed. 

J.  M.  Neel,  for  plalntlfF  in  error.  Sam  P. 
Maddoz,  SoL  Gen.,  for  the  State. 

SIMMONS,  C.  J.  In  this  court  motions 
were  made  to  dismiss  both  the  main  and  the 
cross  bills  of  exceptions. 


^  Rehearing  denied   July  2S,  IML 
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J.  The  motion  to  dismiss  the  main  bill  of 
exceptions  was  upon  the  ground  that  there 
had  been  no  final  disposition  of  the  case  In 
the  court  below  at  the  time  the  motion  for 
new  trial  was  made  and  filed.  It  appears 
that  this  same  reason  was  advanced  in  the 
court  below  for  dismissing  the  motion  for 
new  trial,  and  that  the  trial  Judge  pronoun- 
ced sentence  upon  the  accused,  and  then  re- 
fused to  dismiss  the  motion  for  new  triaL 
There  was,  therefore,  a  final  disposition  of  the 
case  in  the  court  below  before  the  bill  of  ex- 
ceptions was  sued  out  to  this  court  Even  if 
the  bill  of  exceptions  complained  of  nothing 
except  the  overruling  of  the  motion  for  new 
trial,  we  think  it  is  no  sufficient  ground  for 
dismissing  it  that  there  had  been  no  final  dis- 
position of  the  case  at  the  time  the  motion  for 
new  trial  was  made.  Before  a  writ  of  error 
can  be  sued  out  to  this  court,  the  case  must 
be  finally  disposed  of  in  the  court  below,  un- 
less the  decision  complained  of  would,  if  ren- 
dered as  claimed  by  the  plaintiff  in  error, 
have  finally  disposed  of  the  cause.  But  our 
attention  has  been  called  to  no  requirement  of 
this  sort  in  connection  with  the  making  of  a 
motion  for  a  new  trial.  Such  a  motion  seeks 
m^ely  to  set  aside  the  verdict,  and  does  not 
go  to  errors  in  the  sentence  or  Judgment.  Un- 
der the  common-law  practice  it  had  to  be 
made  before  sentence  or  Judgment  (14  Enc. 
PL  &  Prac.  863),  but  under  our  system  it  is 
in  time  if  filed  during  the  term,  and  within 
30  days  from  the  date  of  the  verdict  (Castel- 
law  T.  Blanchard,  100  Ga.  97,  31  S.  E.  801), 
whether  it  be  before  or  after  sentence  or 
Judcrment.  Certainly  there  was  a  final  dispo- 
sition of  this  case  before  the  bill  of  excep- 
tions was  sued  out,  and  the  motion  to  dismiss 
the  writ  of  error  must  be  overruled. 

2.  The  motion  to  dismiss  the  cross  bill  of 
exceptions  was  upon  the  ground  that  the 
'*8tate  is  not  entitled,  to  have  and  maintain 
[a]  writ  of  error,  or  to  be  plalntifT  in  error  in 
a  criminal  case,  or  to  be  heard  on  its  bill  of 
exceptions  therein,  under  the  laws  of  this 
state."  That,  in  this  state,  a  writ  of  error 
does  not  ordinarily  lie  in  favor  of  the  state, 
or  of  a  municipal  corporation  of  the  state, 
in  a  criminal  case,  is  established.  State  v. 
Jones,  7  Ga.  422;  State  v.  Lavinia,  25  Ga. 
311;  Oranston  v.  Mayor,  etc,  61  Ga.  572; 
State  V.  Johnson,  Id.  640;  Mayor,  etc.,  v.  Etb- 
ridge,  96  Ga.  826,  22  S.  E.  985;  Mayor,  etc., 
of  Macon  v.  Wood,  109  Ga.  149.  In  fact  that 
question  is  settled  by  the  Civil  Code,  which 
provides  (section  5527)  for  a  bill  of  exceptions 
by  "either  party  in  any  civil  cause  and  the 
defendant  in  any  criminal  proceeding;**  and 
by  the  Penal  Code,  which  provides  (section 
1070)  for  exceptions  by  "the  defendant  in  any 
criminal  proceeding.**  The  Civil  Code  does 
further  declare  (section  5527T  that,  *^hen  the 
successful  party  to  any  cause,  •  «  « 
which  is  carried  to  the  supreme  court  by  the 
unsuccessful  litigant,  files  a  cross  bill  of  ex- 
ceptions,** the  questions  therein  made  shall  be, 
with  certain  exceptions,  heard  and  determined; 


and  (section  5535)  "if  a  defendant  in  error  ex- 
cepts In  any  case  by  bill  of  exceptions,  he 
shall  prepare  his  bill  of  excepticMis  and  pro- 
ceed" much  as  does  the  plaintiff  in  error  in 
the  main  bill  of  exceptions.  These  sections, 
however,  seem  clearly  to  refer  to  cross  bills 
in  civil  cases  only.  Judge  Nisbet,  In  State  v. 
Jones,  7  Ga.  4!^,  said:  "In  criminal  trials, 
the  state— the  supreme  authority;  that  author- 
ity which  makes  the  law,  and  prescribes  its 
penalty,  and  executes  its  Judgments— moves 
against  the  citizen.  The  court,  the  Jury,  and 
the  solicitor  general  are  its  agents.  The  state 
is  not  a  party.  The  state  is  rather  an  ac- 
cuser. She  charges  crime,  arrests,  tries,  con- 
victs, and  executes.  In  criminal  causes  the 
state,  through  her  agents,  is  the  Judge  who 
tries  the  accused.  In  dvU  cases  she  stands 
aside,  and  leaves  the  parties  to  litigate  upon 
equal  terms  before  a  tribunal  independent  of 
both.  Thus  unequally  do  the  state  and  the 
defendant  entor  upon- an  issue,  the  result  of 
which  may  involve  the  liberty  or  life  of  the 
one,  and  no  sensible  consequence  to  the  oth- 
er.** "The  law  •  •  •  declares  that  'any 
criminal  cause  may  be  carried  up  to  the  su- 
preme court  on  a  bill  of  exceptions  •  •  • 
to  be  drawn  up  by  the  party,  his  counsel  or 
attorney,*  etc.  If  the  view  I  have  taken,  that 
In  a  criminal  cause  the  state  cannot,  in  any 
Just  sense,  be  considered  a  party  [be  correct], 
then  the  word  'party*  does  not  embrace  the 
state,  and  applies  alone  to  the  defendant. 
The  use  of  the  personal  pronoun  'his*  indi- 
cates a  person,  to  wit,  the  defendant.  Nei- 
ther in  law  language  nor  in  common  parlance 
is  it  usual  to  indicate  a  state  by  the  use  of  a 
personal  pronoun  of  the  masculine  gender.'* 
And  in  State  v.  LAvinia,  25  Ga.  311,  the  court, 
after  expressing  the  opinion  that  the  act  giv- 
ing a  right  to  certiorari  to  "either  party**  did 
not  give  such  right  to  the  state,  but  only  to  a 
party  defendant  in  a  criminal  proceeding,  fol- 
lowed State  V.  Jones,  supra,  and  ruled  "that 
a  writ  of  error  does  not  lie  to  this  court.  In  a 
criminal  case,  at  the  instance  of  the  state.** 
Much  of  the  above  reaaoning  applies  to  the 
question  now  under  discussion.  The  lan- 
guage of  the  Code  as  to  the  "successful  par- 
ty to  any  cause**  is  evidently  used  with  refer- 
ence to  dvil  causes  only,  for,  as  pointed  out 
by  Judge  Nisbet,  the  state  is  not  within  the 
meaning  of  the  law  giving  the  right  to  a  writ 
of  error,  a  "party**  to  a  criminal  case.  It  is 
also  significant  that,  while  the  Penal  Code 
(section  1076)  declares  that  in  a  criminal  case 
the  copy  bill  of  exceptions  shall  be  served 
upon  the  solicitor  general,  no  provision  is 
made  for  service  of  a  cross  bill  of  exceptions, 
or  of  any  bill  of  exceptions^  by  the  solicitor 
general  upon  the  accused.  In  view  of  the 
general  law  which  denies  the  right  of  the 
state  to  a  writ  of  error  in  a  criminal  case,  of 
the  absence  of  any  express  provision  for  a 
cross  bill  of  exceptions  in  behalf  of  the  state 
in  such  a  case,  and  of  the  use  of  such  lan- 
guage with  reference  to  cross  bills  of  excep- 
tions generally  as  would  seem  to  exclude  the 


320 


89  SOUTHEASTERN  REPORTER. 


(G&. 


state  la  criminal  cases,  we  bold  that  the  state 
Is  without  any  right  to  a  writ  of  error  in  a 
criminal  case  by  either  main  or  cross  bill  of 
exceptions.  The  croes  bill  filed  in  the  present 
case  was  not  authorized  by  law,  and  this 
court  Is  without  Jurisdiction  to  entertain  the 
writ  of  error. 

3.  The  indictment  in  this  case  had  not  the 
prescribed  caption  giving  the  state  and  coun- 
ty, but  instead  gaye  the  state  and  the  name 
of  the  court.  It  was  contended  that  the  alle- 
gation that  the  offense  was  committed  'in  the 
county  aforesaid*'  had  nothing  to  which  to 
relate,  and  that  for  this  reason  the  indict- 
ment failed  to  set  forth  the  state  and  county 
in  which  the  crime  was  alleged  to  have  been 
committed.  An  examination  of  the  indict- 
ment will  show  that,  preceding  the  express 
sion  "in  the  county  aforesaid,'*  there  were 
recitals  that  the  grand  Jurors  were  selected 
for  the  county  of  Bartow,  and  that  the  charge 
was  in  the  name  and  behalf  of  the  citizens  of 
Georgia.  These  recitals,  taken  In  connection 
with  the  caption,  "State  of  Georgia,  Bartow 
Superior  Court,"  were  sufficient  to  show 
clearly  that  the  words  "in  the  county  afore- 
said" related  to  Bartow  county,  state  of  Geor- 
gia. This  state  and  county  had  been  set  out, 
and  no  other  state  or  county  mentioned  or  re- 
ferred to.  It  was,  therefore,  proper  to  over^ 
rule  the  motion  to  quash  the  indictment  on 
this  ground. 

4.  The  plea  in  abatement  on  the  ground  of 
misnomer  was  stricken  upon  demurrer  th^ e- 
to.  The  indictment  set  out  the  initials  only 
of  the  given  names  of  the  accused.  It  is, 
of  course,  best  that  an  indictment  should  set 
forth  the  full  Christian  name  and  surname 
of  the  accused;  but  there  are  cases  in  which 
this  cannot  be  done.  It  may  be  necessary 
to  rely  upon  another  form  of  description,  or  a 
fictitious  name  may  have  to  be  employed. 
"If  part  only  of  a  name  is  known,  it  should 
be  given,  supplemented  by  the  due  excuse 
for  not  stating  the  rest.*'  1  Bish.  New  Or. 
Proc  I  676,  note  4.  Instead  of  the  true  name, 
the  Indictment  may  employ  any  name  by 
which  the  accused  is  commonly  called  or 
known.  Wilson  v.  State,  69  Ga.  224;  14  Enc. 
PI.  &  Prac  277.  "In  this  state  men  are  fre- 
quentiy  as  well  known  by  their  initials  as 
by  their  given  or  Christian  names  in  full. 
♦  •  •  The  rule  of  law  as  to  two  names 
for  the  same  person  is  that  either  is  suffi- 
cient when  the  Individual  is  equally  well 
known  by  the  one  as  by  the  other,  and  there 
is  at  this  day  no  substantial  reason  for  not 
applying  the  rule  between  two  usual  and  cus- 
tomary forms  of  writing  the  name.  With- 
out shutting  our  eyes  to  all  the  light  that  sur- 
rounds us,  there  can  be  no  presumption  that 
particular  men  are  less  known  by  their  In- 
itials than  by  their  given  names  in  fulL" 
Minor  V.  State,  63  Ga.  31&  See,  also,  State 
T.  Johnson,  83  Mo.  317,  6  a  W.  77l  We  are 
aware  that  in  some  of  the  states  it  has  been 
held  that  an  indictment  setting  forth  by  in- 
itials only  the  Christian  name  of  the  accused 


Is  subject  to  a  plea  In  abatement  We  think, 
however,  that  these  cases  should  not  now 
be  followed.  They  are  based  upon  English 
cases  of  early  date,  and  the  reasons  for  them 
do  not  apply  at  the  present  time.  In  this 
state  men  are  commonly  known  by  the  initials 
of  theis  Christian  names  as  well  as  they  are 
by  those  names  in  fulL  Such  initials,  fol- 
lowed by  the  surname  in  fuU,  are  held  to 
constitute  a  sufficient  description  when  used 
In  deeds,  wills,  and  other  writings.  Signa- 
tures and  addresses  In  this  form  are  in  much 
more  frequent  use  than  those  setting  forth 
the  full  name.  We  cannot  see  why  the  same 
reason  by  which  such  a  statement  of  a  name 
Is  held  good  in  a  deed  should  not  be  applied 
In  case  of  a  criminal  indictment.  If,  as  mat- 
ter of  fact,  the  grand  Jury  intended  to  indict 
some  person  other  than  the  one  arrested  and 
put  upon  trial,  this  can  be  shoWn  under  a 
plea  of  not  guilty.  The  person  arrested 
would  be  in  a  position  exactiy  similar  to  that 
of  a  person  arrested  for  another  person 
against  wl^om  an  indictment  has  been  found, 
giving  his  full  name,  which  is  identical  with 
respect  to  the  Christian  name  as  well  as  the 
surname  with  that  of  the  person  arrested. 
The  substantial  question,  after  all,  is  as  to 
the  ideotity  of  the  person  indicted  and  the 
one  on  trial.  If  there  is  no  such  identity,  an 
acquittal  must  follow,  for  there  would  be  a 
failure  to  make  out  the  charge.  If  the  per- 
son is  the  same,  then  a  conviction  should 
not  be  postponed  or  averted  by  showing  mere- 
ly that  the  grand  Jury  described  the  accused 
without  giving  more  than  the  initials  of  his 
Christian  name.  We  still  think  it  best  that 
the  indictment  should,  where  no  reason  to  the 
contrary  exists,  set  forth  the  full  name;  but 
we  think  that  a  failure  to  state  the  Cftiristlan 
name  more  fully  than  by  initials  should  not 
be  good  ground  for  a  plea  in  abatement 
where  those  initials  are  correctiy  stated,  and 
are  the  initials  of  the  person  accused  and 
tried.  For  these  reasons  we  think  that  the 
trial  Judge  did  not  err  in  striking,  upon  de- 
murrer, the  idea  of  misnomer  filed  in  the 
present  case. 

5.  The  law  under  which  the  accused  was 
indicted  makes  penal  the  unlicensed- sale  of 
spirituous,  vinous,  or  malt  liquors.  Under 
this  act  the  offense  Is  committed  by  one  who 
sells  either  spirituous  liquors,  vinous  liquors, 
or  malt  liquors,  or  any  two  of  such  liquors, 
or  all  three  of  them.  See  Hardison  v.  State, 
95  Ga.  330,  22  S.  Bl  661.  An  indictment 
charging  the  accused  with  having  sold  spirit- 
uous, vinous,  or  malt  liquors  would  have  been 
bad  for  uncertainty.  Grantham  v.  State,  88 
Ga.  121,  14  S.  B.  882.  The  indictment  should 
charge  the  sale  of  one  of  these  liquors,  or, 
conjunctively,  of  two  or  of  all  of  them.  1 
Bish.  New  Or.  Proc.  {  436.  The  indictment 
in  the  present  case  charged  the  sale  of  spirit- 
uous, vinous,  and  malt  liqours.  Under  this 
indictment  it  was  not  necessary  to  prove  that 
all  of  these  liquors  were  sold  by  the  accused, 
but  merely  to  prove  the  sale  of  any  one  of 
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the  three.  The  plaintiff  in  error  contended 
that  the  words  "spirituous,  vinous,  and  malt" 
are  used  In  the  Indictment  as  adjective  and 
descriptive  terms,  and  not  as  substantive 
terms,  and  that  it  was,  therefore,  necessary 
to  prove  them  as  laid.  In  this  we  cannot 
agree.  While  the  terms  a^e  adjectives,  and 
descriptive,  it  is  evident  that  each  Is  used  as 
separately  relating  to  the  term  'liquors,"  so 
that  the  indictment  really  charged  the  ac- 
cused with  selling  spirituous  liquors  and 
rlnous  liquors  and  malt  liquors.  This  being 
true.  It  was  necessary  only  to  prove  the  sale 
of  one  of  such  liquors.  "The  Indictment  may 
allege,  in  a  single  count,  that  the  defendant 
did  as  many  of  the  forbidden  things  as  the 
pleader  chooses,  employing  the  conjunction 
'and'  wh&ce  the  statute  has  'or,*  and  it  will 
not  be  double,  and  It  will  be  established  at 
the  trial  by  proof  of  any  one  of  them."  1 
Bish.  New  Or.  Proc.  I  430.  See,  also,  Blsh. 
St.  Crimes  (dd  Bd.)  |  244;  Wingard  v.  State, 
IB  Ga.  397. 

d.  Ck>mplaint  Is  made  that  the  court  char- 
ged that  the  state  did  not  have  to  prove  that 
the  liquors  sold  were  intoxicating,  and  that 
It  made  no  difference  whether  the  liquors 
were  intoxicating  or  not  This,  we  think, 
was  not  error.  The  statute  made  penal  the 
unlicensed  sale  of  malt  liquors,  and  the  of- 
feoBe  would  be  established  If  the  state  prov* 
ed  such  a  sale.  We  cannot  see  what  rele- 
vancy the  intoxicating  qualities  of  the  llq- 
oora  could  have,  save  in  determining  wheth- 
tf  or  not  they  were  malt  liquors;  and  as  to 
this  the  court  charged  the  Jury  to  consider 
the  evidence  as  to  whether  the  liquors  sold 
were  intoxicating  in  determining  whether 
they  wore  malt  liquors.  The  point  Is  made 
that  the  court  should  take  Judicial  cogni- 
zance that  malt  liquors  are  intoxicating,  and 
that  a  liquor  not  intoxicating  is  not  a  malt 
liquor.  Ck)urtB  are  not  agreed  as  to  whether 
Judicial  notice  should  be*taken  that  beer  is 
intoxicating  (Blank^iship  v.  State,  08  Ga. 
814,  21  S.  B.  130),  and  certainly  courts  cannot 
know  Judicially  that  all  malt  liquors  are  in- 
toxicating. What  numerous  forms  and  kinds 
of  malt  liquors  there  may  be,  and  whether 
an  of  them  are  intoxicating,  we  cannot  know 
Judicially.  The  statute  under  which  the  ac- 
cused was  indicted  was  designed  to  prevent 
an  unlicensed  sale  of  spirituous  and  vinous 
liquors  and  of  all  malt  liquors,  whether  in- 
toxicating or  not.  Even  if  all  malt  liquors 
are,  as  matter  of  fact,  intoxicating,  the  state 
need  not  diow  the  intoxicating  qualities  of 
the  liquors  sold  if  It  can  show  In  other  ways 
that  such  liquors  were  malt  liquors. 

7.  From  the  indictment  It  may  be  ascer- 
tained that  the  accused  is  charged  with  the 
violation  of  a  certain  penal  statute.  The  ac- 
cused contended  that  this  act  was  no  longer 
in  force  in  Bartow  county,  having  been  su- 
perseded by  another  act  He  sought  to  make 
the  question  In  the  lower  court  by  request- 
ing the  Judge  to  instruct  the  jury  that  a  con- 
viction could  not  be  had  under  the  indlct- 
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ment  In  the  motion  for  new  trial  complaint 
is  made  that  the  Judge  refused  to  so  charge. 
The  motion  also  sets  up  that  the  verdict  is 
contrary  to  law,  in  that  the  indictment  was 
based  upon  this  inoperative  statute.  The 
question  was  not  raised  by  demurrer  to  the 
indictment  the  allegations  of  which  were 
sufficiently  established  by  the  evidence. 
There  was  no  motion  to  quash  the  indict- 
ment The  question  was  never  properly 
raised.  If  the  plaintiff  In  error  was  indicted 
under  a  law  no  longer  in  force,  and  •the  in- 
dictment is  fatally  defective,  he  does  not 
want  a  new  trial  under  that  indictment 
"In  such  a  case  the  remedy  Is  by  general 
demurrer  before  a  trial  on  the  merits,  or  by 
motion  in  arrest  after  verdict'*  Boberts  v. 
Keeler,  111  Ga.  186,  86  S.  E.  617.  After  go- 
ing to  trial  upon  the  merits  without  objec- 
tion to  the  Indictment  the  accused  could  not 
properly  ask  the  direction  of  a  verdict  in  his 
favor  because  of  the  insuffldency  of  the  in- 
dictment See  Bray  v.  Railroad  Co.,  113  Ga. 
808,  38  S.  E.  849;  Strouse  v.  Kelly,  113  Ga. 
575,88  S.  B.  967.  Nor  can  this  point  be  made 
in  a  ground  of  a  motion  for  a  new  trial  com- 
plaining that  the  verdict  Is  dontrary  to  law 
and  the  evidence.  See  Phillips  v.  Railway 
Co.,  112  Ga,  197,  37  S.  B.  418;  Roberts  v. 
Keeler,  supra.  In  the  absence  of  objection 
to  such  ttn  indictment  a  conviction  is  au- 
thorized if  the  evidence  sustains  the  allega- 
tions of  the  Indictment  as  laid.  Without  re- 
gard, therefore,  to  the  merits  of  the  polD* 
sought  to  be  raised,  we  must  affirm  the  over- 
ruling of  these  grounds  of  the  motion  for 
new  trial. 

8.  The  verdict  was  authorized  by  the  evi- 
dence. Judgment  affirmed.  Gross  bill  dis- 
missed.   All  the  Justices  concurring. 
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HART  V.  STATE. 
(Supreme  Court  of  Georgia.    July  20,  1901.) 

CONSTITUTIONAL  LAW— TTFLB  OP  ACT. 

Act  Dec.  16,  1897,  '*to  amend  section 
413  of  the  Penal  Code"  of  this  state,  is  not  un- 
constitutional, in  that  it  ''contains  matter  dif- 
ferent from  what  is  expressed  in  the  title  there- 
of."   Const,  art  8,  9  7,  par.  & 

(Syllahus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Henry  Hart  was  convicted  of  a  misdemean- 
or, and  brings  error.    Affirmed. 

Robt.  Hodges,  for  plalntifT  in  error.  Wm. 
Brunson,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  P.  J.  The  question  upon  which 
this  case  turns  Is  whether  or  not  the  act  of 
December  16,  1897,  which  declares  a  purpose 
to  amend  section  413  of  the  Penal  Code,  is 
unconstitutional.  In  that  it  ^'contains  matter 
different  from  what  Is  expressed  in  the  title 
thereof.*'  Const  art  3,  f  7,  par.  &  See  Acts 
1897,  p.  37.  That  section  reads  as  foUows: 
*'An  owner,  or  person  controlling  a  bJUlaril 


322 


39  SOUTHEASTERN  BEPOETHB* 


(Ga. 


table,  or  ten-pin  alley,  who  shall  permit  any 
minor  to  play  or  roll  on  the  same,  without 
the  consent  of  the  parent  or  guardian,  shall 
be  guilty  of  a  misdemeanor."  The  title  of 
the  amending  act  discloses  that  the  legis- 
lative intent  was  to  pass  *'An  act  to  amend 
section  413  of  the  Penal  Code  *  *  *  so 
SLB  to  make  said  section  apply  to  any  owner 
or  owners,  or  persons  controlling  any  pool 
table  in  this  state,  by  adding  after  the  words 
'billiard  table'  and  before  the  words  'or  ten- 
pin  alley/  in  the  second  line  of  said  section 
413,  the  following  words,  to-wit,  'pool  table,' 
and  for  other  purposes/*  The  enacting 
clause,  after  providing  that  this  amendment 
to  the  above-mentioned  Code  section  shall  be 
made,  proceeds  to  declare  that  "said  section, 
when  thus  amended,  shall  read  as  follows: 
Any  owner  or  owners,  or  persons  controlling 
billiard  table,  pool  table,  or  ten-pin  alley, 
that  shall  or  may  permit  any  minor  to  play 
or  roll  on  the  same,  without  the  consent  of 
the  parent  or  guardian,  shall  on  conviction 
of  the  same,  be  fined  in  a  sum  not  to  exceed 
one  hundred  dollars  for  each  and  every  of^ 
fense,  or  imprisonment  twenty  days,  or  both, 
at  the  discretion  of  the  court"  As  is  obvi- 
ous, the  proposed  amendment  was  not  such 
as  would  make  "said  section,  when  thus 
amended,"  so  read.  But,  as  the  legislative 
intent  Is  clear  that  the  amendment  referred 
to  should  bring  about  the  result  stated,  effect 
must  be  given  to  such  intent  Gilbert  v. 
Raihroad  Co.,  104  Ga.  412,  30  S.  E.  673;  Rylo 
V.  Wilkinson  Co.,  104  Ga.  476,  80  S.  E.  931. 

The  inquiry,  therefore,  arises:  Was  so 
sweeping  a  charge  in  the  provisions  of  the 
Code  section  sought  to  be  amended  authoriz- 
ed by  the  title  of  the  amending  act?  Its  ti- 
tle gave  notice  that  a  statute  was  to  be  enact- 
ed, not  only  with  a  view  to  introducing  into 
the  Code  section  the  words  "pool  table,"  but 
"for  other  purposes/'  "Provisions  germane 
to  the  general  subject-matter  embraced  In 
the  title  of  an  act,  and  which  are  designed 
to  carry  into  effect  the  purpose  for  which  it 
was  passed,  Aiay  be  constitutionally  enacted 
therein,  though  not  referred  to  in  the  title 
otherwise  than  by  the  use  of  the  words,  'and 
for  other  purposes."*  Burns  v.  State,  104 
Ga.  544,  30  S.  E.  815.  It  follows  that  in 
passing  the  statute  now  under  consideration, 
"any  legislation  could  constitutionally  be  em- 
bodied in  the  act  which  was  germane  to  the 
general  subject  of  amending  the"  Code  sec- 
tion to  which  its  title  made  reference.  May- 
or, etc.,  V.  Hughes.  110  Ga.  796,  796,  36  S.  E. 
247.  The  controlling  question  which  the 
case  now  in  hand  presents  for  our  determina- 
tion therefore  is,  were  all  the  changes 
wrought  in  that  section  by  the  enacting 
clause  af  the  above-cited  act  of  1897  "ger- 
mane to  the  general  subject-matter  embraced 
in  the  Utle"  thereof? 

On  the  argument  here,  our  attention  was 
called  to  the  fact  that  In  the  body  of  this 
act  the  general  assembly  undertook  to  pre- 
scribe an  entirely  new  and  essentially  differ- 


ent punishment;  and  counsel  for  the  plain- 
tiff in  error  strenuously  insisted  that  as  the 
title  of  the  amending  act  made  no  mention 
whatever  of  any  such  proposed  change  in  the 
law  as  it  previously  stood,  the  statute  should 
be  declared  wholly  inoperative  and  of  no  ef- 
fect We  think  otherwise.  Our  conclusion 
is  supported,  if  not  constrained,  by  several 
adjudications  of  this  court  See  cases  cited 
in  Mayor,  etc.,  v.  Hughes,  supra.  A  decision 
peculiarly  in  point  was  rendered  in  the  case 
of  Plumb  V.  Christie,  103  Ga.  700,  30  S.  E. 
759.  Thefe  an  act  relating  to  the  sale  of  in- 
toxicating liquors  in  Terrell  county  was  up- 
held, notwithstanding  it  was  attacked  as 
unconstitutional,  "because  in  the  title  there 
was  no  allusion  to  the  penalty  provided  for 
in  the  body  of  the  act  for  a  violation  of  its 
terms."  The  case  of  Brown  v.  State,  73  Ga. 
38,  in  which  this  court  made  a  similar  ruling, 
was  cited  approvingly.  The  title  of  the  act 
therein  referred  to  stated  its  purpose  to  be 
"to  provide  for  the  collection  of  the  special 
taxes  imposed  by  law  on  dealers  in  spirit- 
uous or  malt  liquors,  or  intoxicating  bitters, 
and  for  other  purposes**;  and  this  title  was 
held  to  be  broad  enough  to  cover  a  provision 
in  the  body  of  the  act  declaring  that  a  dealer 
who  failed  to  pay  his  tax  should  be  punished 
as  for  a  misdemeanor.  To  the  same  effect 
see  Bums  v.  State,  104  Ga.  544,  30  S.  E.  815, 
hereinbefore  cited,  wherein  it  was  said: 
"This  case  differs  from  that  of  Sasser  v. 
State,  9G  Ga.  54,  25  S.  E.  619,  in  which  this 
court  dealt  with  a  similar  act  relating  to  the 
sale  of  liquors  in  the  county  of  Bulloch,  the 
title  of  which,  however,  did  not  contain  the 
words,  'and  for  other  purposes.'  **  For  a  like 
reason,  the  present  case  is  distinguishable 
from  that  of  Johnson  v.  Jones,  87  Ga  85,  13 
S.  E.  261,  upon  which  counsel  for  the  plain- 
tiff in  error  mainly  relied.  There  are  other 
cases  in  which  certain  legislative  enactments 
have  been  held  to  f>e  violative  of  the  above- 
mentioned  constitutional  inhibition.  McDuf- 
fie  V.  State,  87  Ga.  687,  13  S.  E.  596;  Crabb 
V.  State,  88  Ga  581,  15  S.  E.  455;  Elliott  v. 
State,  91  Ga  694,  16  S.  E.  1004;  Dempsey  v. 
State,  94  Ga  766,  22  S.  E.  57;  Frazier  v. 
Railroad  Co.,  101  Ga  77,  28  S.  E.  662;  Har- 
ris V.  State,  110  Ga.  887,  36  S.  E.  232.  But 
suffice  it  to  say  that,  if  the  statutes  therein 
dealt  with  be  examined  in  the  light  of  the 
foregoing  discussion.  It  wiU  readily  be  per- 
ceived that  nothing  ruled  in  any  of  these 
cases  militates  against  the  decision  herein 
announced.  Judgment  affirmed.  All  the  Jus- 
tices concurring. 

013  Ga.  967) 
KAHN  et  aL  v.  THOMSON  et  aL 
THOMSON  V.  KAHN  et  aL 
(Supreme  Court  of  Georgia.     July  20,   1901.) 

PLEADING— AMENDMENT    OF    ANSWER— PART- 
NERSHIP NAME— PROCESS— RETURN. 
1.  Allowing  an  amendment  good  in  substance 
to  an  answer  will  not  by  the  supreme  court  be 
held  erroneous,  when  it  does  not  appear  that 
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any  valid  objection  to  its  allowance  was  pre- 
sented to,  and  passed  upon  by,  the  court  below. 

2.  Unless  restricted  by  statute,  the  parties 
to  a  partnership  may  give  thereto  such  name 
as  they  please,— eyen  one  that  is  purely  fanci- 
ful, (a)  A  disregard  of  the  rule  here  stated 
led  to  the  commission  of  divers  errors  in  the 
present  case. 

3.  When,  in  a  petition  against  a  partnership, 
it  is  alleged  to  be  composed  of  Mrs.  J.  G^  Q. 
and  Mrs.  J.  L.  S.,  a  return  thereon  by  the  sher- 
iff that  'the  defendant  J.  L.  S."  ia  not  to  be 
found  indubitably  refers  to  Mrs.  S. 

4.  When  an  offered  amendment  to  an  answer 
does  not,  even  If  taken  alone  or  in  connection 
with  the  answer,  contain  any  good  defensive 
matter,  there  is  no  error  in  refusing  to  allow 
it. 

(Syllabus  by  the  Court) 

£«rror  from  city  court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  Kahn  Bros,  against  Mrs.  J.  G. 
Gause  and  Mrs.  J.  Lynn  Smith,  partners  mi- 
der  the  name  of  Gause  &  Smith,  and  W.  8. 
Thomson.  Judgment  against  Gause  &  Smith 
and  In  favor  of  Thomson,  and  plaintiffs  ap- 
peal, and  Thomson  files  a  cross  bill  of  excep- 
tions. Judgment  on  main  bill  of  exceptions 
reversed;  on  cross  bill,  affirmed. 

Slaton  &  Phillips,  for  plaintiffs.  J.  L. 
Hopkins  &  Sons,  for  defendants. 

LUMPKIN,  P.  J.  Kahn  Bros,  brought  in 
the  city  court  of  Atlanta  an  action  against 
Mrs.  J.  G.  Gause  and  Mrs.  J.  Lynn  Smith,  as 
partners  under  the  firm  name  set  forth  be- 
bw,  and  W.  S.  Thomson  as  surety.  There 
was  an  entry  of  service  upon  the  firm  and 
Mrs.  Gause,  showing  personal  service  upon 
her,  and  an  entry  of  non  est  inventus  as  to 
**the  defendant  J.  L.  Smith.'*  It  appears 
from  the  record  that  the  initials  **J.  G."  and 
"J.  ti."  were  those,  respectively,  of  the  hus- 
bands of  the  members  of  this  partnership. 
The  suit  was  predicated  upon  a  written  con- 
tract dated  August  3,  1896^  and  an  account 
thereto  attached.  This  contract  recited  that 
the  parties  thereto  were  ''Kahn  Bros.,  mer- 
chant tailors,  of  the  first  part,  and  Gause  and 
Smith,  Agts.  (J.  G.  Gause,  J.  Lynn  Smith), 
of  the  second  part,  and  W.  S.  Thomson,  sure- 
ty, of  ♦•  •  the  third  part"  It  was 
signed  thus:  "Gause  &  Smith,  Agts.  [Seal.] 
W.  S.  Thomson.  [Seal.]"  It,  hi  substance, 
stipulated  that  Kahn  Bros,  were  to  fill  or- 
ders for  clothing  sent  to  them  by  Gause  & 
Smith,  and  that  Thomson  was  to  guaranty 
payment  for  the  goods  shipped  under  such 
orders.  In  the  first  paragraph  of  the  plain- 
tiffs' petition  it  was  aUeged  "that  Mrs.  J.  G. 
Gause  and  Blrs.  J.  Lynn  Smith  are  partners 
doing  business  under  the  firm  name  of  Gause 
&  Smith,  Agents."  The  third  paragraph  of 
the  petition  was  as  follows:  "Your  petition- 
er shows  that  on  the  3d  day  of  August,  1896, 
a  contract  was  entered  into  between  plain- 
tiffs and  said  defendants  Gause  &  Smith,  and 
W.  S.  Thomson,  surety.  A  copy  of  said  con- 
tract is  hereto  attached,  and  marked  *Bx- 
hibit  A,'  and  made  a  part  of  this  declara- 
tion.*'   The    defendants    Gause    &    Smith, 


Agents,  filed  an  answer,  which  was  stricken 
on  demurrer,  and  to  this  they  did  not  except 
Thomson  also  filed  an  answer,  in  the  first 
and  third  paragraphs  of  which  he  admitted, 
respectively,  the  truth  of  the  allegations  con- 
tained in  the  above-mentioned  paragraphs  of 
the  petition.  At  the  trial  he  tendered  an 
amendment  to  his  answer,  striking  the  first 
and  third  paragraphs  thereof,  and  substitut- 
ing for  the  same  averments  to  the  effect  that 
the  partnership  which  entered  into  the  con- 
tract with  Kahn  Bros,  was  not  comiK>8ed  of 
Mrs.  Gause  and  Mrs.  Smith,  and  that  Thom- 
son did  not.  In  signing  that  instrument,  xm- 
dertake  or  intend  to  become  surety  fpr  them. 
This  amendment  also  undertook  to  set  up 
divers  reasons  why,  even  upon  the  assump- 
tion that  Mrs.  Gause  and  Mrs.  Smith  were 
members  of  that  partnership,  and  as  such  en- 
tered into  the  contract,  the  same  should  not 
be  enforced  against  Thomson.  The  court,  on 
demurrer  to  his  original  answer  and  objec- 
tion to  the  offered  amendment,  struck  the  an- 
swer, and  allowed  so  much  only  of  the 
amendment  as  was  designed  to  set  up  the 
defense  embraced  in  the  matter  substitut- 
ed for  the  first  and  third  paragraphs  of  the 
answer.  The  trial  proceeded,  and  Thomson 
in  open  court  admitted  the  ccHrrectness  of 
^  the  account  sued  on,  and  that  It  was  "due 
by  the  defendants  and  unpaid."  The  origi- 
nal contract  was  introduced  in  evidence, 
and  also  the  first  and  third  paragraphs  of 
Thomson's  original  answer.  J.  G.  Gause 
testified  that  the  partnership  was  in  fact 
composed  of  Mrs.  Gause  and  Mrs.  Smith. 
Subsequently  the  court  ruled  that  the  con- 
tract was  not  admissible  in  evidence  against 
Thomson,  and  refused  to  admit  testimony 
showing  that  it  was  in  fact  executed  in  be- 
half of  Mrs.  Gause  and  Mrs.  Smith,  and  so 
treated  by  them;  that  the  business  under 
the  contract  was  conducted  by  their  hus- 
bands in  their  behalf  and  as  their  agents: 
and  that  these  things  were  well  known  by 
Thomson  when  he  signed  the  contract 
These  rulings  were  all  predicated  upon  the 
Idea  that  the  contract  affirmatively  and  un- 
equivocally showed  on  its  face  that  the  part- 
nership therein  named  was  composed  of  Mr. 
Gause  and  Mr.  Smith,  and  not  their  wives, 
and  that  the  contrary  could  not  be  shown 
by  parol.  The  trial  was  concluded  by  the 
direction  of  a  verdict  against  Mrs.  Gause 
and  the  partnership  of  Gause  &  Smith, 
Agents  (they  having  Interposed  no  valid 
defense),  and  in  favor  of  Thomson.  Kahn 
Bros,  sued  out  a  bill  of  exceptions,  and 
Thomson  a  cross  bill  of  exceptions,  and  tho 
case  is  here  for  review  on  the  points  thus 
presented  for  our  consideration. 

1.  The  first  complaint  made  In  the  main 
bill  of  exceptions  is  that  the  court  erred  in 
allowing  any  portion  of  the  amendment  to 
Thomson's  answer.  Several  reasons  why, 
in  the  opinion  of  counsel  for  Kahn  Bros., 
the  amendment  should  have  been  rejected, 
are  set  forth.    It  does  not,  however,  appear 
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that  these  reasons  were  stated  to  the  court 
below  and  insisted  upon  as  objections  to 
the  amendment  This  being  so,  and  the 
amendment  being  obviously  good  in  sub* 
stance,  we  cannot  say  allowing  it  was  erro- 
neous. 

2.  Kahn  Bros,  also  except  to  the  various 
other  rulings  indicated  above,  and  they  were 
plainly  erroneous,  if  our  second  headnote 
lays  down  good  law.  We  think  it  does. 
**The  parties  to  a  partnership  may  give  it 
such  name  as  they  see  fit"  17  Am.  &  Bug. 
Bnc.  Law,  913.  ''This  name  may  contain 
the  name  of  one  or  more  or  all  the  part- 
ners, otr  the  names  of  one  or  more  with  a 
collective  designation,  or  may  be  purely  fan- 
ciful, and  in  this  country  may  be  a  corpo- 
rate name."  1  Bates,  Partn.  |  191.  There 
may,  of  course,  be  statutory  restrictions  up- 
on the  general  rule,  but  we  know  of  none 
applicable  in  the  present  instance.  If  Mrs. 
Cause  and  Mrs.  Smith  wished  to  do  a  part- 
nership business  und^  the  firm  name  and 
style  of  "Cause  &  Smith,  Agts.  (J.  G. 
Cause,  J.  Lynn  Smith),"  and  actually  did 
so,  it  was  nobody's  business  but  theirs.  Our 
very  able  and  learned  Brother  of  the  trial 
bench  was  probably  misled  into  the  view 
he  took  because  of  the  fact  that  the  initials 
of  the  husbands  appeared  in  that  part  of 
the  contract  which  designated  the  parties  of 
the  second  part.  This  fact  made  no  differ- 
ence, if  the  husbands  were  willing;  and  per- 
haps not  in  this  day,  if  they  were  unwill- 
ing. If  the  wives  desired  to  operate  under 
the  partnership  name  they  chose,  and  Thom- 
son, knowing  this  fact  signed  as  their  sure- 
ty, he  ought  to  be  held  to  his  contract  un- 
less he  shows  some  good  reason  to  the  con- 
trary; and  certainly  Kahn  Bros,  ought  to  be 
allowed  to  show  what  the  real  truth  of 
these  matters  is.  The  direction  of  the  ver- 
dict in  favor  of  Thomson  was,  of  course,  a 
necessary  sequence  of  the  ruling  that  the 
contract  was  not  admissible  in  evidence 
against  him;  but  the  error  committed  in 
making  that  ruling  and  the  others  will 
doubtless  be  corrected  at  the  next  hearing. 

3.  The  first  point  raised  by  the  cross  bill 
of  exceptions  is  whether  or  not  the  return 
of  non  est  inventus  was  applicable  to  Mrs. 
J.  Lynn  Smith.  As  the  petition  alleged  that 
the  partnership  declared  against  was  com- 
posed of  Mrs.  J.  C.  Cause  and  Mrs.  J.  Lynn 
Smith,  and  did  not  refer  to  any  other 
Smith,  we  think  the  return  that  *'the  de- 
fendant J.  L.  Smith"  was  not  to  be  found  in 
Fulton  county  indubitably  Indicated  Mrs. 
Smith. 

4.  In  his  cross  bill  of  exceptions  Thomson 
also  assigns  error  upon  the  striking  of  his 
answer,  and  the  refusal  to  allow  that  por- 
tion of  the  off^ed  amendment  thereto  to 
which  reference  is  made  in  our  preliminary 
statement  It  is  quite  certain  that  the  an- 
swer did  not  set  forth  a  good  defense,  and 
the  rejected  portion  of  the  proposed  amend- 
ment amounted  to  no  more  than  a  volumi- 


nous amplification  of  the  averments  of  the 
answer.  Taken  all  together,  they  so  ob- 
viously related  either  to  matters  which  were 
merged  in  the  written  contract  or  which  did 
not  as  alleged,  increase  or  tend  to  increase 
the  risk  of  Thomson  as  a  surety,  we  do  not 
think  it  necessary  to  state  their  contents, 
which  would  occupy  much  space,  or  to  »i- 
ter  upon  an  argument  to  prove  their  want  of 
merit  Judgnuent  on  main  bill  of  exceptions 
reversed;  on  cross  bill,  afilrmed.  All  the 
Justices  concun-ing. 


(U3  Gft.  934) 

FAMBROUGH  v.  STATE. 
(Supreme  Court  of  Georgia.    July  20,  1901.) 

SOLICITOR  OF  CITY  COURT— DUTIBS—FALSB 
PRETENSES— EVIDENCE. 

1.  The  city  court  of  Griffin  being  a  court 
from  which  writs  of  error  lie  direct  to  the  mi- 
preme  court  and  the  act  establishing  the  city 
court  creating  the  office  of  solicitor  thereof,  and 
providing,  in  effect  that  he  should  reoresent 
the  state  in  all  criminal  cases  prosecuted  in  that 
court  it  is  his  duty  to  represent  the  state  in 
the  supreme  court  in  criminal  cases  brought 
there  from  the  city  court  The  case  of  Cooper 
V.  State,  30  S.  E.  249,  lOS  Ga.  405,  upon  a  re- 
view thereof,  is  affirmed. 

2.  An  accusation  charging  that  the  accused 
falsely  represented  that  another  had  promised 
to  pay  for  goods  sold  and  delivered  to  the  for- 
mer is  not  supported  bv  proof  showing  merely 
that  the  accused  falsely  represented  that  an- 
other had  promised  to  become  security  for  the 
payment  of  the  goods. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  GrifBba;  B.  W. 
Hammond,  Judge. 

Will  Fambrough  was  convicted  of  obtain- 
ing goods  on  false  pretenses,  and  brings  er- 
ror.   Reversed. 

T.  W.  Thurman,  for  plaintiff  in  error.  O. 
H.  P.  Slaton  and  O.  H.  B.  Bloodworth,  Sol. 
Gen.,  for  the  State. 

COBB,  J.  An  accusation  brought  In  the 
city  court  of  Griffin  chai*ged  that  Fambrough, 
the  accused,  procured  from  Sears  certain  ar- 
ticles of  merchandise  by  falsely  representing 
to  him  that  another  person  had  promised  to 
pay  for  the  goods.  The  proof  showed  that 
Sears  furnished  the  goods  to  the  accused 
upon  his  representation  that  the  person  re- 
ferred to  had  promised  that  he  would  '*stand 
security"  for  the  goods.  The  accused  was 
convicted,  and  his  motion  for  a  new  trial, 
based  on  the  general  grounds  only,  having 
beeQ  overruled,  he  excepted* 

1.  The  bill  of  exceptions  in  the  present  case 
was  served  upon  the  solicitor  of  the  city 
court  of  Griffin  and  the  solicitor  general  of 
the  Flint  circuit  Both  of  these  officers  ap- 
peared at  the  bar  of  this  court  and  announ'ced 
themselves  ready  to  represent  the  state  In 
the  case.  The  solicitor  general  has  filed  a 
formal  application,  praying  that  the  deik  of 
this  court  be  required  to  issue  him  the  cer- 
tificate of  appearance  in  the  case,  in  order 
that  he  may  receive  the  fee  for  representing 
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tbe  state  In  this  court  The  city  court  of 
Griffin  was  established  by  an  act  approTod 
December  14«  1897.  Acts  1897,  p.  462.  In 
the  a'ct  it  was  provided  that  writs  of  error 
from  the  city  court  should  lie  direct  to  the 
supreme  court  The  act  further  provided  for 
the  appointment  of  a  solicitor  of  the  court 
and  declared,  In  effect  that  it  should  be  his 
duty  to  represent  the  state  in  all  criminal 
cases  prosecuted  in  the  city  court  While  the 
act  does  not  expressly  declare  that  the  so- 
licitor shall  represent  the  state  in  the  su- 
preme court  in  criminal  cases  brought  here 
from  the  city  court  it  is  dear  that  such  was 
the  intention  of  the  general  assembly,  as  the 
act  does  not  provide  that  the  state  shall  be 
represented  in  such  cases  by  the  solicitor 
general  of  the  circuit  Cooper  v.  State,  103 
Ga.  406,  30  S.  E.  249.  The  case  cited  is  di- 
rectly in  point  and  is  controlling  on  the 
question.  The  solicitor  general  was  granted 
permission  to  review  this  decision,  and  he 
requested  that  the  same  be  overruled.  We 
are,  however,  after  due  reflection,  entirely 
satisfied  with  this  decision,  and  must  there- 
fore affirm  the  same.  The  solicitor  general 
contended  that  it  was  his  duty,  under  the 
constitution,  to  represent  the  state  in  this 
court;  that  instrument  providing  that  "it 
shall  be  the  duty  of  the  solicitor-general  to 
repres^it  the  state  in  all  cases  in  the  su- 
perior courts  of  his  circuit  ai^d  in  all  cases 
taken  up  from  his  circuit  to  the  supreme 
court  fuid  to  perform  such  other  services  as 
shall  be  required  of  him  by  law."  Civ.  Code, 
i  6862.  As  this  was  a  case  "taken  up  from 
his  circuit  to  the  supreme  court"  he  claims 
that  it  was  his  constitutional  duty  to  appear 
here  and  represent  the  state.  We  do  not 
think  that  the  provision  of  the  constitution 
makes  it  the  duty  of  the  solicitor  general 
to  represent  the  state  in  any  case  in  this 
court  unless  it  is  a  case  which  the  constitu- 
tion requires  him  to  prosecute  In  the  trial 
court;  and  certainly  it  is  not  the  duty  of  the 
solicitor  general,  under  the  constitution,  to 
appear  in  this  court  and  represent  the  state 
in  a  case  brought  from  a  city  court  embraced 
within  the  territory  of  his  circuit  when  there 
is  not  only  nothing  in  the  statute  creating 
the  city  court  requiring  him  to  do  so,  but  on 
the  other  hand,  the  statute  expressly  pro- 
vides for  the  appointment  of  an  officer  whose 
duty  it  shall  be  to  represent  tbe  state  in  the 
dty  court;  and  therefore,  by  a  necessary  In- 
ference, it  is  the  duty  of  that  officer  to  rep- 
resent the  state  in  this  court  in  cases  pros- 
ecuted in  his  court  as  was  held  in  the  Coop- 
er Case.  The  application  of  the  solicitor  gen- 
eral ihust  be  denied. 

2.  Tbe  state  must  prove  every  offense  sub- 
stantially as  laid  in  the  indictment  or  accusa- 
tiofL  There  was  a  fatal  variance  between 
the  accusation  and  the  proof  in  this  case. 
There  is  a  substantial  difference  between 
pnonising  to  pay  for  an  artide,  and  promis- 
ing to  pay  In  the  event  somebody  else  fails 
to  do  so.    It  is  the  difference  between  mak- 


ing a  debt  of  your  own  and  promising  to  be- 
come responsible  for  somebody  else'8  debt 
In  the  present  case  the  representations  of  the 
accused  were  based  on  supposed  verbal  prom- 
ises. He  offered  no  writing  to  corroborate 
his  statement  If  he  had  actually  stated  to 
the  seller  of  the  merchandise  that  another 
person  had  promised  to  pay  for  the  goods, 
the^n  the  seller  would  have  been  defrauded; 
for  this  would  have  been  a  promise  which, 
if  made,  would  have  been  enforceable  against 
the  promisor.  But  the  representation  which 
the  accused  actually  made  to  the  seller  could 
not  have,  in  legal  contemplation,  deceived 
him;  for  the  promisor  would  not  be  bound 
thereby,  under  the  statute  of  frauds.  The 
promise  laid  in  the  accusation  could,  in  law, 
amount  to  a  deception.  The  promise  shown 
by  the  proof  could  not  We  think,  therefore, 
that  the  variance  between  the  allegation  and 
the  proof  whs  substantial,  and  that  the  ao 
cused  is  entitled  to  a  new  trial.  Judgment 
reversed.    All  the  Justices  concurring. 

(US  Ga.  966) 
SESSIONS  V.  PAYNB  et  al. 
(Supreme  Court  of  Georgia.    July  20,  1901.) 

PRINCIPAL  AND  AOBNT— DIITIBS. 
It  is  contrary  to  public  policy  for  an  agent, 
without  the  full  knowledge  and  consent  of  his 
principal,  to  do  any  act  or  make  any  contract 
In  carrying  out  the  business  of  his  agency,  the 
effect  of  which  will  be  to  bring  the  personal 
interests. of  the  agent  in  antagomsm  with  those 
of  the  principaL  Thus,  where  one  was  employ- 
ed as  agent  for  another  to  engage  the  profes- 
sional services  of  an  attorney  at  law,  such 
agent  could  not  lawfully,  without  the  assent  of 
the  principal,  contract  with  the  attorney  to  re- 
ceive from  him  a  portion  of  the  fee  to  be  paid 
to  him  for  such  services  by  the  principal;  and 
the  law  will  not,  at  the  instance  of  the  agent, 
enforce  a  contract  of  this  nature  against  the 
attorney. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Held,  Judge. 

Action  by  M.  M.  Sessions  against  Payne  & 
Tye.  Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

Z.  D.  Harrison,  Shepard  Bryan,  and  J.  E. 
Mozley,  for  plaintiff  in  error.  Spencer  R.  At- 
kinson, for  defendants  in  error. 

COBB,  J.  Sessions  sued  Payne  &  Tye  in 
the  city  court  of  Atlanta,  setting  forth  in  his 
petition  what  was  claimed  to  be  two  distinct 
causes  of  action.  The  first  cause  of  action 
alleged  was  upon  a  demand  arising  ex  con- 
tractu for  $44.52  principal.  For  a  reason 
which  will  hereafter  appear,  it  is  unneces- 
sary to  further  refer  to  the  allegations  of  this 
portion  of  the  petition.  The  second  cause  of 
action  alleged  was  contained  in  averments, 
the  substance  of  which  is  as  follows:  Wolcott 
and  Paige  turned  over  to  the  petitioner  cer- 
tain bonds,  and  mortgages  to  secure  them, 
against  the  Marietta  Paper  Manufacturing 
Company,  and  asked  him  to  employ  counsel 
to  foreclose  the  mortgages,  and  to  have  a  re* 
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celver  appointed  to  take  charge  of  the  prop- 
erty of  the  company  until  It  could  be  sold; 
and  they  requested  that  the  petitioner  act  as 
receiver,  and  he  agreed  to  do  so,  and  to 
charge  only  a  nominal  sum  for  his  services 
as  receiver.  He  then  proposed  to  Tye,  one 
of  the  defendants,  to  turn  over  the  case  to 
him  If  he  would  divide  the  fees  in  the  case 
with  petitioner,  which  was  agreed  to  by  Tye. 
The  defendants  took  charge  of  the  case,  filed 
the  bill,  had  petitioner  appointed  as  receiver, 
took  the  final  decree,  and  sold  the  property 
of  the  company  mentioned,  for  which  services 
Wolcott  and  Paige  paid  the  defendants  $2,500, 
a  half  of  which  sum  is  due  to  petitioner  from 
the  defendants,  as  his  part  of  the  fee  under 
the  said  contract  The  defendants  filed  a 
general  demurrer  to  the  petition,  and  also  de- 
murred to  the  second  cause  of  action  alleged, 
upon  the  ground  that  the  contract  therein  set 
forth  was  against  good  morals  and  contrary 
to  public  policy,  and  hence  not  enforceable 
at  law.  I 

Mr.  Mechem,  In  his  work  on  Agency,  says: 
"A  person  will  not  be  permitted  to  take  upon 
himself  the  character  of  an  agent,  where,  on 
account  of  his  relation  to  others,  or  on  ac- 
count of  his  own  personal  interest,  he  would 
be  compelled  to  assume  incompatible  and  in- 
consistent duties  and  obligations.  An  agent 
owes  to  his  principal  a  loyal  adherence  to  his 
interests,  and  It  would  be  a  fraud  upon  the 
principal,  and  would  contravene  the  public 
policy,  to  permit  an  agent,  without  the  full 
knowledge  and  consent  of  his  principal,  to 
enter  into  a  relation  involving  such  a  duty, 
when  his  allegiance  had  already  been  pledged 
to  one  having  adverse  interests,  or  when  his 
own  personal  interests  would  be  antagonistic 
to  those  of  his  principal."  The  rule  has  also 
been  thus  stated:  '*Ajq  agent  will  not  be 
allowed  to  place  himself  in  a  position  in 
which  his  duty  and  interest  conflict,  or  be 
permitted  to  make  a  secret  profit  out  of  his 
agency."  1  Am.  &  Eng.  Bjuc.  Law  (Ist  Ed.) 
372.  See,  also,  the  same  work,  volume  1  (2d 
Ed.)  1071,  1072;  Story,  Ag.  (9th  Ed.)  §§  210, 
211;  Oiv.  Code,  §§  4030,  4081;  Ramspeck  v. 
Pattillo,  104  Ga.  772,  80  S.  E  962.  A  con- 
tract by  which  an  agent  places  himself  in  a 
position  where  his  Interests  conflict  with  a 
duty  he  owes  to  his  principal  is  contrary  to 
the  policy  of  the  law,  and  not  enforceable  at 
the  instance  of  the  agent  Glv.  Code,  S  3i668. 
The  law  will  leave  the  parties  to  such  a  con- 
tract where  it  finds  them.  Applying  these 
principles  to  the  second  cause  of  action  al- 
leged by  the  plaintiff  in  his  petition,  it  will  be 
at  once  seen  that  the  contract  therein  set  up 
cannot  be  enforced,  and  that  consequently 
the  Judge  did  not  err  in  sustaining  the  de- 
murrer to  that  part  of  the  petition.  The  city 
court  of  Atlanta  has  no  Jurisdiction  in  any 
case  "where  the  principal  sum  claimed,  ex- 
clusive of  interest,  does  not  exceed  one  hun- 
dred dollars,  in  cases  where  the  Jurisdiction 
\B  now  vested  in  the  Justice  courts."  Acts 
1894,  p.  209,  1 1.    The  first  cause  of  action  al- 


leged being  one  founded  on  a  contract,  and 
the  principal  sum  claimed,  exclusive  ol  in- 
terest, being  less  than  $100,  the  city  court  of 
Atlanta  had  no  Jurisdiction  of  this  cause  of 
action  standing  alone;  and,  after  the  con- 
clusion was  reached  that  the  second  cause  of 
action  alleged  should  be  stricken,  it  was 
proper  to  strike  the  whole  petition  and  dis- 
miss the  case,  without  regard  to  the  merits 
of  the  controversy  set  forth  in  the  first  cause 
of  action  alleged.  Judgment  affirmed.  All 
the  Justices  concurring. 


on  Ga.  869) ' 
BERGER  V.  SAUL  et  al. 
(Supreme  Court  of  Georgia.    July  19,  1901.) 

MALICIOUS  PROSECUTION— FALSE  IMPRISON- 
MENT-EVIDENCE. 

1.  Neither  the  institutlou  nor  the  prosecution 
of  a  civil  suit  in  a  court  which  has  no  juris- 
diction thereof  affords  ground  for  the  bring- 
ing by  the  defendant  of  an  action  against  the 
plaintiff  for  malicious  prosecution. 

2.  Where,  however,  such  a  suit  is  brought 
maliciously  and  without  probable  cause,  and 
the  defendant  is  in  consequence  restrained  of 
his  liberty,  he  may  malntam  against  the  plain- 
tiff an  action  for*  false  imprisonment,  without 
regard  to  whether  final  judgment  was  entered 
in  the  unauthorized  suit  or  not. 

3.  The  evidence  in  the  p;resent  record  was 
sufficient  to  carry  the  case  to  the  jury  on  the 
count  for  false  imprisonment. 

(Syllabus  by  the  Court ) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Abraham  Berger  against  J.  Saul 
and  others.  Judgment  for  defendants.  Plain- 
tiff brings  error.    Reversed. 

S.  C.  Crane  alid  Jas.  K.  Hines^  for  plaintiff 
in  error.  A.  Heyman  and  Dorsey,  Brewster 
&  Howell,  for  defendants  in  error. 


COBB,  J.  1.  The  Justice's  court  was  without 
Jurisdiction  to  hear  and  determine  the  issues 
raised  in  the  bail  trover  proceeding.  Blocker 
V.  Boswell,  109  Ga.  230,  34  S.  E.  289;  Casey 
V.  Wagnon,  111  Ga.  874,  36  S.  E.  949,  and 
cases  cited.  Where  the  court  is  without  Ju- 
risdiction of  the  subj^-matter,  there  is  no 
"prosecution,**  and  consequently  the  proceed- 
ing cannot  be  made  the  basis  of  an  action  for 
malicious  prosecution.  Such  is  the  rule  laid 
down  by  the  authorities,  with  few,  if  any,  ex- 
ceptions. See  Newell,  MaL  Pros.  p.  351;  Blx- 
by  V.  Brundige,  2  Gray,  120,  61  Am.  Dec. 
443;  Painter  v.  Ives,  4  Neb.  122,  127;  Whit- 
ing V.  Johnson,  6  Gray,  247;  Vinson  v.  Flyun, 
64  Ark.  453,  43  S.  W.  146,  46  S.  W.  186,  ^'Vl 
L.  R.  A.  416;  Turpin  t.  Remy,  3  Blackf.  210. 
216.  Indeed,  the  question  seems  to  have  been 
in  principle  decided  by  this  court  In  Manu- 
facturing Co.  V.  Cason,  98  Ga:  14,  25  S.  E. 
909,  it  appeared  that  the  proceeding  complain- 
ed of  as  the  basis  for  the  action  of  malicious 
prosecution  constituted  no  offense  against  the 
criminal  laws  of  this  state;  and  it  was  ruled 
that,  inasmuch  as  such  a  proceeding  did  not 
amount  to  a  prosecution,  it  could  not  be  made 
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the  basis  of  an  action  for  malicious  prosecu- 
tion. To  the  same  effect  Is  Gollum  v.  Turner, 
102  Ga.  534,  27  S.  K  680.  The  analogy  be- 
tween those  cases  and  the  present  one  is  ap- 
parent. In  none  of  tbem  was  there  a  ''prose- 
cution." In  all  of  them,  at  most,  there  was 
nothing  but  a  malicious  attempt  to  prose- 
cute, and  such  an  attempt  will  not  serve  as 
the  foundation  for  an  action  of  malicious 
prosecution. 

2,  3.  The  petition,  however,  contained  a 
count  for  false  imprisonment.  The  Code  pro- 
vides that,  where  the  imprisonment  is  by  vir- 
tue of  a  ''warrant"  void  for  want  of  jurisdic- 
tion in  the  court  to  issue  it,  an  action  for  false 
imprisonment  will  lie,  if  the  warrant  is  sued 
out  in  bad  faith,  and  that  in  such  a  case  good 
faith  must  be  determined  from  the  circum- 
stances of  the  case.  Civ.  Code,  |  3852.  We 
would  be  inclined  to  hold,  if  it  were  neces- 
sary, that  the  terms  of  the  section  cited  are 
broad  enough  to  cover  an  imprisonment 
brought  about  by  the  issuance  of  a  void  order 
of  arrest  based  on  an  affidavit  in  a  bail  trover 
proceeding;  but,  as  we  shall  hereafter  show, 
the  present  case  was  made  out,  so  far  as  the 
count  in  question  was  concerned,  without  re- 
gard to  the  applicability  of  this  section.  Un- 
der the  section  but  two  things  are  necessary 
to  be  shown,— void  process  and  bad  faith. 
See  Pajge  v.  Banking  Co.,  Ill  Ga.  86,  36  S. 
E.  418.  It  is  contended  by  counsel  for  Saul 
&  Co.  that  Berger  must  show  that  final  Judg- 
ment was  entered  in  his  favor  in  the  ball 
trover  proceeding;  but,  Bvea  if  this  be  true 
in  any  case,  it  is  manifestly  not  true  when 
the  whole  proceeding  is  void.  In  such  a  case 
there  Is  nothing  to  terminate,  the  whole  pro- 
ceeding is  a  nullity,  and  neither  a  favorable 
nor  an  unfavorable  Judgment  could  affect  the 
question.  As  a  general  rule,  the  person  who 
procures  an  arrest  and  Imprisonment  uilder  a 
void  process,  as  well  as  the  magistrate  who 
issues  and  the  officer  who  executes  It,  are  lia- 
ble to  the  injured  party  in  an  action  of  false 
imprisonment,  without  regard  to  the  question 
of  good  or  bad  faith  in  the  premises.  See  12 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  pp.  754  (3),  760 
(3),  762  (2).  Our  Code,  however,  as  above 
shown,  changes  the  rule,  and  makes  good 
faith  the  test  in  such  a  case.  The  defendants 
in  error  contend  that  the  evidence  conclusive- 
ly showed  that  they  acted  in  good  faith,  and 
with  probable  cause  to  believe  that  a  recov- 
ery could  be  had  against  Berger  in  the  bail 
trover  proceeding.  There  Is,  it  Is  true,  no 
evidence  to  show  that  they  had  actual  knowl- 
edge of  the  want  of  jurisdiction  in  the  magis- 
trate, but  the  evidence  is  clear  that  the  goods 
in  question  had  been  disposed  of  by  Berger, 
and  the  Jury  could  have  well  found  that  the 
goods  were  sold  to  Berger  on  credit  and  title 
acquired  by  him,  and  that  Saul  &  Ca  knew 
that  he  had  disposed  of  them.  It  is  said, 
however,  that  the  Judgment  of  the  magistrate, 
on  Berger's  application  for  discharge  from 
imprisonment,  was  conclusive  on  the  question 
of  good  faith  and  probable  cause.    We  do  not 


think  this  is  true.  In  the  first  place,  this 
Judgment  of  the  magistrate  was  itself  a  nalli- 
ty,  and  established  nothing;  and,  in  the  sec- 
ond place,  he  was  called  on  to  determine  sim- 
ply whether  Berger  could  "produce  the  prop- 
erty" or  "give  the  security."  Civ.  Code,  S 
46tJ6.  The  magistrate  simply  rendered  a  Judg- 
ment refusing  the  application,  and  recommit- 
ting Berger  to  Jail.  For  aught  that  appears, 
he  was  of  opinion  that  the  applicant  was  able 
to  give  the  security,  and  did  not  pass  on  his 
ability  to  produce  the  property.  In  any  event, 
the  Judgment  was  certainly  no  adjudication 
that  Berger  did  not  have  title  to  the  prop- 
erty, and  that  was  the  real  question  in  issue 
in  the  ball  trover  proceeding. 

It  was  further  contended  that  before  the  ac- 
tion for  false  Imprisonment  could  be  main- 
tained Berger  should  have  procured  the  judg- 
ment of  a  court  of  competent  jurisdiction  set- 
ting aside  the  judgment  of  the  magistrate  in 
the  bail  trover  proceeding.  This  probably 
would  have  been  true  had  the  magistrate's 
judgment  been  merely  voidable  for  some  Ir- 
regularity (12  Am.  &  Eng.  Enc.  Law  [2d  Ed.] 
753);  but  a  Judgment  absolutely  void  can  be 
attacked  in  any  proceeding  and  by  anybody 
with  whose  interests  it  conflicts  (Civ.  Code,  § 
5373).  The  court  erred  in  granting  a  nonsuit 
Judgment  reversed.  All  the  Justices  concur- 
ring. 

(113  Ga.  833) 

SMITH  et  al.  v.  MAYOR,  BTa,  OP  CITY 
OF  DUBLIN  et  al. 

(Supreme  Court  of  Georgia.   July  19,  1001.) 

MUNICIPAL  BONDS— ElLBcnON—SUFFICIBNCT 
OF  NOTICBy-BVIDENCE. 

1.  Notice  given  by  the  municipal  authorities 
that  an  election  will  be  held  in  a  named  city 
on  the  question  of  issuing  bonds  by  that  city, 
and  which  contains  uo  information  as  to  the 
amount  of  the  bonds  souglit  to  be  issued,  or  of 
the  purpose  for  which  the  proceeds  thereof  are 
to  be  used,  save  as  expressed  in  the  following 
language:  '*Said  bonds  to  be  l^nown  as  'School 
and  City  Improvement  Bonds,'  and  to  be  issu- 
ed to  the  aggregate  amount  of  $25,000,  in  de- 
nominations of  from  ,f  1,000  to  15,000  each,  as 
purchasers  may  desire,  and  not  more  than  $20,- 
000  of  the  amount  realized  therefrom  to  be  used 
for  the  purpose  of  building  and  erecting  a 
school  house,  and  not  more  than  $5,000  for 
the  purpose  of  enlarging  and  improving  the 
light  and  water  plant  of  said  city,  and  the  sur- 
plus, if  any,  to  be  used  by  the  mayor  and  coun- 
cil in  such  other  manner  as  they  may  see  fit,'* 
— does  not  meet  the  legal  requirement  that  a 
notice  of  this  character  shall  "specify  what 
amount  of  bonds  are  to  be  issued,  [and]  for 
what  purpose." 

2.  Before  a  judgment  validating  bonds  sought 
to  be  issued  by  a  municipal  corporation  can 
lawfully  be  rendered,  sufficient  facts  affirm- 
atively showing  that  such  issue  was  sanctioned 
by  two-thirds  of  the  qualified  voters  of  such 
municipality  must  appear. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Laurens  county; 
John  C.  Hart,  Judge. 

Action  by  the  state  against  the  city  of 
Dublin  and  others.  C.  C.  Smith  and  others 
intervened.    From  a  Judgment  sustaining  tlie 
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issue  of  certain  bonds  by  the  city  of  Dublin, 
Interveners  bring  error.    Reversed. 

Akerman  &  Akerman,  for  plaintiffs  in  er- 
ror. S.  B.  Baker,  H.  G.  Lewis,  SoL  Gen.,  and 
Jas.  K.  Mines,  for  defendants  In  error. 

LITTLE,  J.  1.  There  axe  two  points  made 
in  the  record  of  this  case:  The  plaintiffs  in 
error' contend  that  the  court  erred  in  enter- 
ing a  Judgment  validating  and  confirming 
the  bonds  proposed  to  be  issued,  because  the 
notice  calling  the  election  did  not  specify  for 
what  purpose  the  bonds  were  to  be  issued, 
and  that  It  does  not  state  with  sufficient  defl- 
nlteness  when  they  are  to  be  paid,  or  when 
the  principal  and  Interest  is  to  be  paid;  and 
because  the  notice  leaves  to  the  discretion 
of  the  mayor  and  council  the  amount  to  be 
ixpended  for  the  purpose  of  erecting  and 
building  a  school  house,  and  the  amount  to 
be  used  in  enlarging  and  improving  the  light 
and  water  plant  Section  377  of  the  Politi- 
cal Oode,  which  is  copied  from  an  act  of  the 
general  assembly  of  1878  to  carry  into  effect 
the  constitutional  provision  forbidding  the 
creation  of  a  debt  by  a  municipal  corpora- 
tion without  the  assent  of  two-thirds  of  the 
qualified  voters,  declares  that  the  officers  of 
the  municipality  shall  give  notice  of  such 
election  by  the  publication  of  a  notice  in  a 
newspaper  for  a  given  time,  notifying  the 
qualified  voters  that  on  a  day  named  the 
election  will  be  held.  It  further  provides 
that  "in  said  notice  he  [the  officer]  shall 
specify  what  amount  of  bonds  are  to  be  is- 
sued, for  what  purpose,"  etc.  It  has  been 
more  than  once  ruled  by  this  court  that.  In 
order  to  render  the  issue  legal,  this  require- 
ment as  to  notice  must  be  strictly  complied 
with.  See  Bowen  v.  Mayor,  etc.,  of  Greens- 
boro, 79  Ga.  715,  4  S.  E.  159;  Mayor,  etc.,  of 
City  of  Athens  v.  H^nerick,  89  Ga.  674,  16 
S.  B.  72;  Ponder  v.  City  of  Forsyth,  96  Ga, 
572,  23  S.  E.  498.  An  examination  6f  the 
notice  now  being  considered  discloses  that 
the  bonds  proposed  to  be  issued  aggregated 
in  amount  the  sum  of  $25,000,  which  is  a 
literal  compliance  with  the  statute.  In  notl- 
.fying  the  voters  of  the  purpose  for  which 
the  bonds  were  to  be  issued,  it  is  stated  in 
the  notice  that  of  this  sum  of  $25,000  not 
more  than  $20,000  of  the  amount  realized 
therefrom  shall  be  used  for  the  purpose  of 
building  and  erecting  a  school  house,  and  not 
more  than  $5,000  for  the  purpose  of  en- 
larging and  improving  the  light  and  water 
plant  of  the  city.  To  say  the  least,  the  no- 
tice is  very  indefinite  as  to  what  amounts 
would  be  used  for  these  two  purposes. 
When  the  people  are  told  that  not  more  than 
$20,000  should  be  used  for  the  erection  of  a 
school  house,  they  could  from  the  notice  it- 
self form  no  reasonable  idea  how  much 
would  in  fact  be  so  used.  True,  by  the  no- 
tice a  greater  sum  than  $20,000  was  not  to 
be  used  for  thi^t  purpose,  but,  if  $1,000  of 
the  sum  waa  so  applied,  the  requirements  of 


this  notice  would  have  been  met.  The  same 
may  be  said  with  reference  to  the  amount 
to  b^  used  in  enlarging  and  improving  the 
light  and  water  plant.  The  notice  in  this  re- 
spect in  neither  case  informed  the  voters 
how  much  of  the  sum,  if  voted,  would  be 
used  for  either  purpose.  If  $500  had  been 
used  in  enlarging  the  light  and  water  plant, 
and  $1,000  In  building  the  school  house,  it 
would  seem  that  the  terms  of  the  notice 
would  have  been  complied  with;  but  then 
there  would  remain  $23,500  of  the  bonds 
whose  use  and  disposition  had  not  been  di- 
rected by  the  voters.  That  this  Is  a  legiti- 
mate criticism  as  to  the  meaning  and  effect 
of  the  notice  is  found  in  the  fact  that  the 
notice  contains  this  further  provision,  that 
the  surplus  of  the  $25,000  which  remains 
after  completing  and  erecting  the'  school 
house  and  enlarging  the  light  and  water 
plant  shall  be  used  by  the  mayor  and  coun- 
cil in  such  other  manner  as  they  might  see 
fit  The  power  given  to  a  municipal  corpo- 
ration to  create  a  new  debt,  and  issue  bonds 
in  payment  thereof,  is  an  important  one  to 
the  taxpayer;  so-  much  so  that  the  framers 
of  the  constitution  have  declared  that  such 
a  debt  should  not  be  created  without  the  as- 
sent of  two-thirds  of  the  qualified  voters  of 
the  municipality  proposing  to  issue  the 
bonds.  In  the  same  spirit,  the  legislature, 
which  was  charged  with  passing  Uiws  to 
carry  this  provision  into  effect,  declares  spe- 
cifically that  before  the  election  is  held  the 
municipal  authorities  by  publication  shall  in- 
form the  voters  for  what  purpose  the  bonds 
are  to  be  used.  In  the  notice  under  consid- 
eration the  general  purpose  is  stated,  but  the 
amount  to  be  devoted  to  this  purpose  is  left 
indefinite,  and  provision  is  made  therein  that 
the  major  and  council  may  use  such  part  of 
the  proceeds  of  the  bonds  as  remains  in  any 
other  manner  they  may  see  proper.  The  no- 
tice was  not  a  l^al  one,  and  from  it  the 
voters  of  the  city  of  Dublin  were  not  legally 
notified  of  the  purpose  for  which  the  amount 
to  be  realized  from  the  proposed  Issue  of 
$25,000  of  bonds  was  to  be  used.  It  follows, 
therefore,  that  the  election  held  under  the 
notice  was  void,  the  bonds  could  not  have 
been  legally  issued,  and  they  should  not  have 
been  confirmed  and  validated.  In  this  con- 
nection, it  may  not  be  irrelevant  to  call  at- 
tention to  a  further  provision  In  the  notice. 
After  naming  the  rate  of  interest  the  bonds 
should  bear,  how  and  where  it  was  to  be 
payable,  it  is  further  recited  In  the  notice 
that  "none  of  the  principal  amount  of  said 
bonds  to  become  due  and  payable  annually, 
but  the  entire  principal  amount  of  said  bonds 
to  become  due  and  payable  in  gold  at  Han- 
over National  Bank  of  New  York  after  the 
expiration  of  thirty  years  from  the  date  of 
issue,  when  said  bonds  shall  be  fully  paid 
off."  Paragraph  2,  §  7,  art  7,  of  the  con- 
stitution of  this  state  seems  to  contemplate 
that  the  principal  and  interest  of  all  bonds 
issued  by  a  municipality  ahall  be  paid  off 
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within  30  yean  from  tbe  date  of  iBsuance, 
because  It  declares  that  at  or  before  the  time 
a  municipality  shall  Incur  any  bonded  In- 
debtedness it  *'shall  provide  for  the  assess- 
ment and  collection  of  an  annual  tax,  suffi- 
cient in  amount  to  pay  the  principal  and  In- 
terest of  said  debt  within  thirty  years  from 
the  date  of  the  incurring,  of  said  indebted- 
ness." Without  specifically  determining  that 
the  notice  in  this  regard  is  def ectire  for  a 
noncompliance  with  the  statute,  we  content 
ourselves,  in  passing,  by  calling  attention  to 
this  constitutional  provision. 

2.  It  is  further  contended  by  plaintiffs  in 
error  that  the  Judge  erred  In  rendering  a 
Judgment  confirming  and  validating  the 
bonds,  because  they  say  that  the  Judgment 
is  contrary  to  law  and  without  evidence  to 
support  it  It  is  our  opinion  that  this  con- 
tention must  be  sustained.  By  the  terms 
of  an  act  approved  December  6,  1897,  pro- 
vision was  made  for  the  confirming  and  vali- 
dating of  all  bonds  which  might  thereafter 
l>e  issued  for  counties  and  municipalities  un- 
der the  constitution  of  this  state.  It  is  there- 
in declared  that,  when  the  returns  of  the 
election  shall  show  prima  facie  that  it  re- 
sulted in  favor  of  the  issuance  of  bonds,  the 
officers  of  the  municipality  charged  with  the 
duty  of  declaring  the  result  shall  notify  the 
solicitor  general  of  the  Judicial  circuit  in 
which  the  municipality  lies  of  the  fact  that 
such  election  was  held,  and  resulted  in  favor 
of  the  Issuance  of  bonds.  It  is  prescribed 
that,  after  having  been  so  notified,  the  solici- 
tmr  general  shall  file  a  petition  in  the  supe- 
rior court  in  the  name  of  the  state  of  Geor- 
gia against  the  municipality  desiring  to  issue 
bonds,  setting  out  certain  facts,  to  which 
petition  the  municipality  Is  required  to  make 
answer.  The  act  further  provides  that  after 
proper  notice  the  Judge  of  the  court  shall 
proceed  to  hear  and  determine  all  of  the 
questions  of  law  and  of  fact  in  the  case,  and 
shall  render  Judgment  thereon,  and  that  this 
Judgment,  If  it  confirmed  and  validated  the 
issue  of  bonds,  shall  never  be  called  in  ques- 
tion In  any  court  in  this  state.  In  the  pres- 
ent case  a  notice  was  given  to  the  solicitor 
general  of  the  circuit  in  which  the  city  of 
Dublin  is  situated,  and  in  the  name  of  the 
state  of  Georgia  he  filed  a  petition  Inthe 
superior  court  of  Laurens  county,  in  which 
he  recited  the  fact  that  the  election  was  held, 
and  that  the  returns  showed  prima  facie 
that  the  election  resulted  in  favor  of  the 
issue  of  bonds,  etc.,  and  prayed  for  an  order 
requiring  the  city  of  Dublin  to  show  cause 
why  the  bonds  should  not,  by  the  Judgment 
of  the  court,  be  confirmed  and  validated.  To 
this  petition  the  city  of  Dublin  filed  an  an- 
swer, in  effect,  admitting  the  allegations  of 
the  petition.  It  ifl  to  be  noted,  however,  that 
in  neither  the  petition  nor  answer  was  it 
shown  or  intimated  how  many  votes  were 
oast  at  the  election  in  favor  of  the  issuance 
of  bonds,  nor  how  many  against  such  issue, 
nor  does  that  fact,  nor  the  fact  of  the  num- 
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ber  of  qualified  voters  residing  in  the  city 
of  Dublin,  appear  either  in  the  petition,  an- 
swer, or  by  evidence.  Nevertheless,  by 
Judgment  and  order  of  the  court,  the  bonds 
were  validated.  The  petition  merely  states 
*that  the  returns  of  said  election  showed 
prima  facie  that  said  election  had  resulted 
in  favor  of  the  issuance  of  said  bonds,"  and 
the  answer  admits  this  to  be  true,  and  says 
'*that  the  returns  of  said  election  sliowed 
prima  facie  that  the  result  was  as  aforesaid." 
These  are  but  conclusions  of  the  pleader, 
without  the  facts  upon  which  they  are  bas- 
ed, and  are  not  snfflcient,  ev^i  though  admit- 
ted in  the  answer,  to  base  affirmative  action 
upon  in  a  case  of  this  character.  It  could 
never  have  been  within  the  contemplation 
of  the  general  assembly  that  a  Judgment  vali- 
dating an  issue  of  bonds  should  be  made 
without  due  inquiry  into  the  facts,  to  ascer- 
tain whether  their  issuance  had  been  au- 
thorized by  an  affirmative  vote  of  two-thirds 
'of  the  qualified  voters  of  the  municipality 
seeking  to  issue  the  bonda  It  is  contended 
on  the  part  of  the  defendants  In  error  that 
the  notice  given  to  the  solicitor  general  was 
in  all  respects  that  required  by  the  act  ot 
1807  (Acts  1897,  p.  82),  and  that  the  petition 
which  was  filed  also  contained  the  data 
which  that  act  prescribes,  aiiU  we  presume 
that  the  Judgment  of  validation  was  given 
on  the  admission  by  the  city  that  the  alle- 
gations in  the  petition  were  true.  It  will  be 
noted  that  by  the  first  section  of  the  act  of 
1897  the  officers  of  the  municipality  who 
were  charged  by  law  with  the  duty  of  de- 
claring the  result  of  said  election  shall  with- 
in 20  days  after  so  declaring  the  same  inform 
the  solicitor  general.  It  is  true  that  the  act 
prescribes  that  the  notification  shall  consist 
of  the  fact  that  an  election  for  the  Issuance 
of  bonds  was  held,  and  that  it  resulted  in 
favor  of  the  issuance  of  bonds;  but  the  fact 
that  the  consolidating  officers  are  required, 
after  declaring  the  result,  to  inform  the  solic- 
itor g^ieral,  would  seem  to  indicate  that  it 
was  in  contemplation  that  he  should  be  in- 
formed of  the  result,  and  not  merely  of  the 
fact  that  the  election  was  in  favor  of  the 
issuance  of  bonds.  However  this  may  be, 
the  meaning  of  the  constitution  is  plain  when 
it  declares  that  the  bonds  shall  not  be  issued 
without  the  assent  of  two-thirds  of  the  quali- 
fied voters;  and  when  the  act  of  1897  pro- 
vides that  the  Judge  of  the  superior  court 
shall  hear  and  determine  all  of  the  questions 
of  law  and  of  fact  in  the  case,  and  shall  ren- 
der Judgment  thereon,  certainly  the  act  must 
be  construed  in  the  light  of  the  constitutional 
provision,  and  the  Judgment  which  is  render- 
ed must  adjudicate  the  underlying  question 
of  validity,  whether  the  requisite  number  of 
voters  sanctioned  the  issue.  Certainly,  it 
was  never  the  intention  of  the  general  as- 
sembly that  bonds  which  had  not  received 
the  assent  of  the  number  of  voters,  as  re- 
quired by  the  constitution,  could  be  validat- 
ed.   Taking  the  constitatlonal  requirement 
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as  to  what  shall  make  the  issue  of  such 
bonds  legal  and  the  tenns  of  the  act  to- 
gether, it  Is  a  fair  conclusion  that  the  law 
requires  that  before  Judgment  of  Talidation 
shall  be  made  sufficient  facts  must  be  made 
clearly  to  appear  to  the  satisfaction  of  the 
judge  that  the  election  was  in  all  respects 
regular,  and  that  the  Issue  of  bonds  was  in 
fact  authorized  by  the  requisite  constitution- 
al majority.  While  the  proceeding  to  vali- 
date a  proposed  issue  of  bonds  is,  of  course, 
a  Judicial  one,  it  is  a  prescribed  method  to 
ascertain  in  advance  of  the  issue  whether 
the  bonds  when  issued  shall  bear  on  their 
face  the  imprint  that  they  have  been  tested, 
and  not  found  wanting  in  any  particular. 
This  imprint  renders  further  inquiry  Into 
their  validity  unavailing,  and  the  property  of 
the  taxpayer  must  be  the  source  of  payment 
It  is  fair  and  right,  then,  that  his  assent 
must  be  obtained.  If  he  gives  it,  he  is  bound 
by  It;  if  the  requisite  number  do  not  give  it, 
none  are  bound  by  it  In  adjudicating  their 
validity,  his  rights  are  passed  on.  He  may 
or  may  not  be  a  party,  but,  whether  he  is  or 
not,  the  constitution,  for  his  protection,  fixes 
a  condition  precedent  to  the  issue.  An  ad- 
mission, by  the  corporation  seeking  to  make 
the  issue,  that  the  notice  was  regular,  or 
that  the  requisite  number  of  voters  assented 
to  the  issue,  is  good  as  far  as  it  goes;  but 
to  irrevocably  bind  the  taxpayer,— and  that 
Is  what  "validation**  means,— chances  of  mis- 
take of  either  law  or  fact  must  be  elimmat- 
9d,  and  without  the  ascertalnnient  and  find- 
ing that  the  particular  facts  necessary  to 
render  the  issue  of  bonds  legal  under  the 
constitutional  requirement  exist  validation 
should  be  refused.  When  the  facts  appear 
in  such  a  manner  as  to  evoke  a  Judgment 
that  the  requirements  of  the  law  have  been 
met  validation  follows,  under  the  terms  of 
the  act  but  general  admissions  in  pleadings 
do  not  authorize  a  Judgment  of  validation. 

Such  we  take  to  be  the  spirit  and  meaning 
of  the  constitutional  and  statutory  require- 
ments Incident  to  the  issue  of  bonds  by  a 
county  or  municipal  corporation.  In  this 
case  certain  citizens  of  Dublin  intervened  In 
the  exercise  of  the  right  given  by  the  act  of 
1807,  and  denied  that  the  returns  of  the 
election  showed  prima  facie  that  the  election 
had  resulted  in  favor  of  the  issue  of  bonds. 
These  interveners  were  made  parties,  and  In 
the  Judgment  validating  the  bonds  the  Judge 
recites  that  upon  considering  the  petition 
together  with  the  petition  and  evidence  of 
the  Interveners,  the  bonds  were  validated. 
Undoubtedly,  as  we  have  before  said,  the 
order  of  validation  was  made  because  of  the 
admission  by  the  city  of  Dublin  that  the  al- 
legations set  out  in  the  petition  of  the  solici- 
tor general  were  true;  but  Inasmuch  as  no 
Information  appeared  either  In  the  petitl<» 
or  answer  which  affirmatively  showed  that 
the  bonds  had  been  sanctioned  as  a  matter 
of  fact  by  two-thirds  of  the  qualified  voters 
of  the  dty  of  Dublin,  the  order  of  validation 


oould  not  follow  the  admissions  made.  We 
are  therefore  of  opinion  that  the  Judgment 
and  order  of  validation  was  rendered  without 
evidence  to  support  it  Judgment  reversed. 
▲11  the  Justices  concurring. 
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(Supreme  Ck>art  of  Georgia.     July  20,  1901.) 

CRIMINAL   LAW  — APPEAL  — RBMITTITURr-JU- 
RISDICTION  OF  TRIAL  COURT— NBW  TRIAL. 

The  filing  of  a  remittitur  from  the  supreme 
court  in  the  ofllce  of  the  clerk  of  a  trial  court 
Immediately  reinvests  it  with  jurisdiction  for 
all  purposes  over  the  case  to  which  such  remit- 
titur relates,  thoagh  good  practice  requires  that 
the  trial  coart  cause  the  remittitur  to  be  enter- 
ed upon  Its  minutes,  (a)  If,  where  a  new  trial 
has  been  granted  by  the  supreme  court  the  re- 
mittitur is  not  so  entered  before  the  new  trial 
is  had,  it  is  proper  to  pass  a  nunc  pro  tone  or- 
der directing  that  the  remittitur  be  entered  as 
of  the  date  when  that  trial  began,  (b)  While 
the  nractice  of  promptly  having  remittiturs  en- 
tered upon  the  minutes  of  trial  courts  should 
be  followed,  and  in  so  doing  trial  courts  should 
pass  such  orders  as  are  appropriate  to  effectu- 
ate the  judgments  of  the  supreme  court  an  ot^ 
der  formally  making  a  judgment  of  that  court 
the  Judgment  of  the  trial  court  is  not  an  indis- 
pensable prerequisite  to  proceeding  with  a  new 
trial,  when,  unaer  the  judgment  of  the  supreme 
court,  a  new  trial  is  to  be  had. 

little,  J.,  dissenting. 

(Syllabus  by  the  Oourt.) 

Error  from  superior  court-  Franklin  coonty ; 
K.  B.  Russell,  Judge. 

Ed  Knox  was  found  guilty  of  murder,  and 
brings  error.    AJSrmed. 

W.  R.  Little  and  A.  G.  McOnrry,  tor  plain- 
tiff In  error.  C.  H.  Brand,  SoL  Gen.,  and  J. 
M.  Terrell,  Atty.  G^l,  for  the  State. 

LUMPKIN,  P.  J.  At  the  March  term,  1900, 
of  the  superior  court  of  Franklin  county,  Bd 
Knox  was  found  guilty  of  the  crime  of  mur- 
der. He  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  excepted.  On 
November  80, 1900,  this  court  rendered  a  judg- 
ment reversing  that  of  the  trial  court  See 
U2  Ga.  878,  37  S.  £.  410.  The  remittitur 
was  duly  transmitted  to  the  derk  of  the  court 
below,  and  received  by  him.  On  December 
21,  1900,  in  vacation,  he  entered  the  remitti- 
tur upon  the  minutes  of  that  court  At  the 
March  term,  1901,  thereof,  Knox  was  again 
tried,  found  guilty,  and  sentenced.  He  there- 
upon filed  a  motion  in  arrest  of  Judgmoit  oa 
the  ground  that  the  Judgment  of  the  supreme 
court  had  never,  by  any  order  of  the  superior 
court  been  made  its  Judgment  The  Judge 
of  that  court  passed  an  order  reciting  the 
facts  above  mentioned  as  to  the  receipt  by 
the  derk  of  the  remittitur,  and  providing  that 
the  Judgment  of  the  supreme  court  be  made 
the  Judgment  of  the  superior  court  This  or- 
der also  embraced  a  direction  that  it  be  en- 
tered upon  the  minutes  as  of  the  date  when 
the  last  trial  began.  The  motion  in  arrest  of 
Judgment  was  then  overruled,  and  Knox  sned 
oat  a  bill  of  exceptions,  alleging  that  the  oooit 
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erred  in  passing  the  nunc  pro  tunc  order  just 
mentioned,  and  also  in  overruling  bis  motion 
in  arrest  of  Judgment. 

We  are  of  the  opinion  that  no  error  was 
committed.  All  Jurisdiction  of  this  court  over 
the  case  was  at  an  end  after  the  remittitur 
therefrom  liad  been  filed  in  the  office  of  the 
clerk  of  the  court  below.  Zom  r.  Lamar/  71 
Oa.  85.  And  see  Legg  ▼.  Overbagh,  i  Wend. 
488^  21  Am.  Dec.  115.  It  was,  of  course,  es- 
sential that,  before  taking  any  further  steps 
in  the  ca^e,  the  trial  court  should  haye  been 
officially  informed  of  the  Judgment  which  had 
been  rendered  by  this  court  Section  5597  of 
the  GlTll  Code  points  out  the  manner  in 
which  a  trial  court  is  to  be  apprised  of  the 
decision  of  this  court  In  any  given  case,  viz. 
that  such  decision  ''shall  be  certified  by  the 
derk  [of  this  court]  to  the  court  below,  under 
the  seal  of  the  supreme  court"  This  section 
further  declares  that  after  the  decision  has 
been  so  certified,  it  '*shall  be  respected  and  in 
good  faith  carried  into  effect  by  the  superior 
court"  The  thhrty-fifth  rule  of  this  court  is 
based  upon  the  section  of  the  Code  Just  cited« 
Section  51d4  declares  that  "when  any  cause 
shall  be  sent  back  to  the  superior  oourt  by  the 
supreme  court  the  same  shall  be  In  order 
for  trlaL"  It  is  certainly  safe  to  say  that  a 
case  is  "sent  back"  when  the  remittitur  from 
the  supreme  court  reaches  the  hands  of  the 
derk  of  the  trial  court  The  case  starts  on 
Its  Journey  back  to  the  court  from  whence 
it  came  to  the  supreme  court  when  the  re- 
mittitur is  transmitted  by  the  derk  of  this 
court  and  Hie  Journey  is  completed  when  that 
remittitur  is  lodged  with  the  official  custodian 
of  the  trial  court  who  is  authorized  to  receive 
the  document  That  custodian  is  the  derk 
of  that  court  and  none  other.  '*If  tlie  Judg- 
ment below  is  affirmed,  upon  filing  the  re- 
mittitur with  the  clerk  of  the  superior  court 
in  vacation,  the  supersedeas  shall  cease,  and 
execution  diall  issue  at  once  for  the  amount 
of  the  original  Judgment"  Civ.  Code,  i  5598. 
This  very  clearly  Indicates  that  the  **filing  of 
the  remittitur  with  the  clerk  of  the  superior 
court**  is  all  that  is  necessary  to  restore  to 
that  court  Jurisdiction  over  the  case;  for,  in 
the  absence  of  such  Jurisdiction,  any  action 
taken  by  its  derk  with  reference  to  issuing 
an  execution  upon  'the  original  Judgment" 
would  be  wholly  nugatory.  "All  cases  decid- 
ed by  the  supreme  court  which  are  not  finally 
disposed  of  by  sudi  decision,  shall  stand  for 
further  hearing  at  the  term  next  ensuing 
after  the  decision  of  the  supreme  court  un- 
less the  lower  court  be  in  session  when  such 
decision  is  made,  in  which  event  they  shall 
stand  for  trial  during  such  term  of  the  lower 
court^  (section  5490);  and  "the  derk  of  the 
lower  court  in  whldi  a  remittitur  is  entered 
shall  docket  the  case  immediately  after  the 
other  oases  then  pending  in  his  court  which 
stand  for  trial  at  the  term  above  fixed"  (sec- 
tion 5491),  to  the  end  that  another  hearing 
may  be  liad  in  conformity  to  the  Judgment 
of  the  supreme  court    In  the  great  majority 


of  histances  the  derk  actually  -  receives  the 
remittitur  during  the  vacation  of  the  trial 
court  He  is  nevertheless  authorized  and  di- 
rected to  immediately  "docket  the  case,"  act- 
ing, not  under  any  order  passed  in  term  by 
the  Judge,  but  solely  by  virtue  of  the  fact 
that  "a  remittitur  is  entered"  in  the  court  of 
which  he  is  clerk.  The  term  "entered,"  as 
employed  in  section  5491,  is  used  in  the  sense 
of  "filed"  or  "duly  deposited."  That  section 
cannot  possibly  mean  that  the  remittitur 
must  be  spread  upon  the  minutes  before  the 
derk  proceeds  to  "docket  the  case."  On  the 
contrary.  It  contemplates  that  the  case  shall 
be  immediately  entered  upon  the  docket  of 
the  trial  court,  in  order  that  the  Judge,  oo 
reaching  the  case  in  its  regular  order,  may 
dispose  of  it  by  carrying  into  effect  the  Judg- 
ment rendered  by  this  court  If  the  remitti' 
tur  be  received  in  vacation,  this  much  must 
be  done  at  once,  independentiy  of  any  action 
taken  by  the  trial  Judge  in  the  premises,  in 
order  that  as  provided  by  section  5490,  the 
case  "shall  stand  for  further  hearing  at  the 
term  next  ensuing  after  the  decision  of  the 
supreme  court"  Unless  the  ffilng  of  the  re- 
mittitur in  the  office  of  the  clerk  of  the  lower 
court  operates  to  at  once  restore  to  that  court 
its  former  Jurisdiction  over  the  case,  it  ought 
not  to  be  docketed  at  all;  and  the  require- 
ment that  it  shall  "immediately"  be  docketed 
when  the  remittitur  is  "entered"  (that  Is, 
filed)  conduslvely  shows  the  intention  of  the 
lawmaking  power  to  liave  been  that  the  trial 
court  should  resume  Jurisdiction  over  the  case 
whenever  the  mandate  of  this  court  reaches 
it  through  its  duly-appointed  clerk. 

We  attach  no  importance  whatever  to  the 
fact  that  in  the  present  case  the  clerk  of  the 
lower  court  upon  receipt  of  the  remittitur, 
actually  entered  it  upon  the  minutes.  There 
being  no  statute  requiring  him  to  do  so,  it 
was,  perhaps,  improper  for  him,  in  the  ab- 
sence of  an  order  of  court  so  directing,  to 
take  any  further  action  with  respect  to  the 
remittitur  than  to  preserve  it  on  ffie.  It  is, 
however,  good  practice  for  the  Judge  to  or- 
der all  remittiturs  to  be  entered  upon  the 
minutes,  to  the  end  that  they  may  show  a 
complete  history  of  the  cases  to  which  such 
remittiturs  relate;  and  trial  courts  may  and 
should,  by  appropriate  orders,  effectuate  any 
special  directions  given  by  the  supreme  court 
It  was  emiuentiy  proper  for  the  judge,  to 
pass  the  nunc  pro  tunc  order  to  which  ex- 
ception is  taken,  for  it  was  his  duty  to  take 
such  action  as  would  make  the  minutes  show 
what  disposition  had  been  made  of  the  case 
in  the  supreme  court  In  this  connection,  see 
Armstrong  v.  Lewis,  61  Ga.  t>80,  and  Gold- 
smith V.  Railroad  Co.,  62  Ga.  544.  We  are 
aware  that  it  has  been  the  general,  if  not 
the  universal,  custom  of  trial  courts  to  enter 
orders  In  terms  declaring  that  the  Judgments 
of  this  court  be  made  the  judgments  of  those 
courts,  but  there  is  no  statutory  requirement 
to  this  effect  On  the  contrary,  as  we  have 
undertaken  to  show,  the  scheme  of  all  the 
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Code  sections  bearing  upon  this  subject 
seems  to  be  that  the  resumption  of  Jurisdic- 
tion by  a  trial  court  follows  immediately 
upon  the  reception  by  its  clerk  of  the  remit- 
titur from  this  court  It  is  true  that  in  the 
case  of  Hubbard  t.  McCrea,  103  Ga.  680,  30 
S.  B.  G2S,  it  was  said  that  the  lower  court 
had  no  Jurisdiction  to  proceed  with  a  new 
trial  thereof  until  after  the  remittitur  from 
this  court  had  been  "entered  upon  the  min- 
utes of  the  lower  court,  and  made  the  Judg- 
ment thereof."  It  was  not,  however,  essen- 
tial in  that  case  for  any  such  ruling  ,to  be 
made;  for,  as  disclosed  by  the  (pinion  deliv- 
ered by  Mr.  Justice  Little,  the  fact  was  that 
the  court  below  undertook  to  enter  upon  the 
new  trial  before  the  remittitur  had  been  filed 
with  its  clerk;  that  is  to  say,  before  that 
coui^t  had  any  official  information  whatever 
as  to  the  action  which  had  been  taken  in 
the  case  by  the  supreme  court  The  use  of 
the  language  quoted  doubtless  grew  out  of 
the  fact  (well  known  to  the  writer  of  the 
opinion  and  to  all  of  us)  that  ^e  practice 
of  entering  remittiturs  upon  the  minutes  of 
the  trial  courts  of  this  state,  and  making 
them  the  Judgments  thereof,  had  long  pre- 
vailed. It  is  to  be  noted,  however,  that  this 
language  was  not  used  relatively  to  any  such 
question  as  that  with  which  we  are  now 
dealing.  That  case  was  decided  MarcJi  23, 
1898.  On  the  next  day  this  court,  in  Lyon 
V.  Lyon,  103  Ga.  747,  30  S.  B.  575,  held  that 
a  new  hearing  in  a  case  which  hid  been 
brought  here  ^'could  not  lawfully  be  had  be- 
fore the  remittitur  from  this  court  had  been 
filed  in  the  office  of  the  clerk  of  the  court 
below."  The  opinion  in  the  latter  case  was 
delivered  by  the  same  Justice,  who  remarked 
(page  751,  108  Ga.,  and  page  570,  30  S.  B.) 
that  the  Judge  of  the  superior  court  ."had  no 
power  whatever  to  procee4  with  a  new  in- 
terlocutory hearing  of  the  cause  before  the 
remittitur  from  this  court  reversing  the  Judg- 
ment rendered  on  the  former  Interlocutory 
hearing  had  been  filed  with  the  clerk  below; 
and  good  practice  would  also  require  that 
this  remittitur  should  also  have  been  enter- 
ed  upon  the  minutes  and  made  the  Judg- 
ment of  the  lower  court,  if  practicable.*'  The 
second  headnote  in  the  case  of  Wiggins  v. 
Tyson,  112  Ga.  745,  38  S.  B.  86,  clearly  indi- 
cates that  "the  reception  of  the  remittitur" 
by  the  clerk  of  the  trial  court  is  all  that  is 
needed  to  invest  it  with  full  authority  to  en- 
force a  Judgment  of  affirmance.  Said  Mr. 
Justice  LitUe  (pages  748,  749,  112*  Ga.,  and 
page  88,  38  S.  B.):  "The  method  of  convey- 
ing to  the  superior  court  •  •  •  the  in- 
formation that  this  court  had  affirmed  its 
Judgment  was  by  a  remittitur,  the  transmis- 
sion of  which  is  regulated  by  statute  and  the 
rules  of  this  court  It  is  true  that  until  this 
writ  is  received  the  superior  court  can  take 
no  further  action." 

Now,  for  the  first  time,  so  far  as  we  are 
Informed,  this  court  has  before  it  for  deci- 
sion the  question  whether   or  not  the  filing 


of  a  remittitar  with  the  clerk  of  a  trial  court 
is,  without  more,  sufficient  to  reinvest  that 
court  with  Jurisdiction  over  a  case,  the  ex- 
ercise of  which  had  been  suspended  by  su- 
ing out  and  prosecuting  the  writ  of  error. 
After  due  investigation  and  refiection,  we 
now  definitely  rule  that  it  is  not  a  condition 
precMent  to  a  trial  court  entering  upon  an- 
other hearing  ordered  by  this  court  that  the 
remittitur  should,  by  a  formal  order,  be  en- 
tered upon  the  minutes  of  the  court  below, 
and  made  the  Judgment  thereof,  ^e  mo- 
tion in  arrest  of  Judgment  with  which  we 
are  now  dealing  rests  solely  upon  the  ground 
that  in  the  absence  of  such  an  order  the  su- 
perior court  of  FranklUi  county  had  no  Juris- 
diction over  the  case.  If  it  did  not  acquire 
Jurisdiction  by  the  filing  of  the  remittitur 
in  the  clerk's  office,  it  was  without  author- 
ity to  take  any  steps  in  the  case,  and  had 
no  more  right  to  pass  an  order  formally,  mak- 
ing the  Judgment  of  this  court  its  Judgment 
than  it  had,  without  so  doing,  to  proceed 
with  the  trial.  In  other  words,  if  the  filing 
of  the  remittitur  in  the  office  of  the  clerk 
did  not  operate  to  reinvest  the  superior  court 
with  Jurisdiction  to  again  try  the  case,  it 
could  not  have  been  lawfully  docketed^,  set 
for  a  bearing,  or  called  for  trial;  nor  had 
the  court  any  power  to  deal  with  it  for  any 
puipose.  On  the  other  hand,  if  the  filing  of 
the  remittitur  with  its  cletk,  gave  to  the  court 
power  to  again  entertain  Jurisdiction  of  the 
case  for  any  purpose.  It  thereby  acquired  full 
Jurisdiction  over  the  case  for  all  purposes. 
It  woidd  be  an  anomaly  to  hold  that  a  trial 
court  could,  by  passing  an  order  which  adopt- 
ed as  its  own  the  Judgment  of  any  other 
court,  thus  confer  upon  itself  Jurisdiction 
of  a  case  over  which  it  would  otherwise 
have  no  Jurisdiction  at  all.  We  do  not  see 
our  way  clear  to  so  hold.  Judgment  affirm- 
ed. All  the  Justices  CMicurring,  exc^t  LIT* 
TLB,  J„  dissenting. 


(11»  Oa.  7<6> 


OOGHRAN  V.  STATB. 


(Supreme  Oourt  of  Georgia.    July  17,  1901.) 

CRIMINAL.  LAW— INSTRUCnONS-CREDIBIIJ[TY 
OP  WITNESSES— CONTINUANCE— NEW  TRIAL 
—ADJOURNMENT  OF  COURT-CHALLBNOB  TO 
ARRAY. 

1.  It  is  not  erroneous  in  the  trial  of  a  crim- 
inal case  for  the  judge  to  charge  the  Jury: 
^'Where  the  state  makes  out  a  prima  facie 
case  (that  is  to  say,  a  case  where  the  jury 
would  be  authorized  to  convict  if  no  other  evi- 
dence was  offered),  and  the  defendant  offers 
an  alibi  as. a  defense,  the  burden  is  on  him  to 
make  it  out  by  a  preponderance  of  the  evi- 
dence (that  is,  by  the  greater  weight  of  the 
evidence);  but  the  evidence  offered  as  to  alibi 
is  to  be  considered  along  with  all  the  other 
evidence,  In  order  to  determine  whether  the 
guilt  of  the  defendant  has  been  shown  beyond 
a  reasonable  doubt.** 

2.  The  clroumstance  that  a  witness  who  tes- 
tifies in  behalf  of  the  accused  in  a  criminal 
case  is  his  relative,  or  the  fact  that  such  wit- 
ness is  jointly  indicted  with  the  accused  for 
the  offense  for  which  he  Is  on  trial,  may  be 
considered  by  the  Jury  in  passing  upon  the 
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eredlbilSty  of  tiich  witness  and  wslghing  his 
testimony,  and  general  Instructions  to  this  of* 
feet  are  not  erroneous. 

3.  This  court  will  not  interfere  with  the  ex- 
ercise by  the  trial  judge  of  his  discretion  in 
denying  a  motion  for  a  continuance,  when  the 
facts  in  connection  therewith,  as  certified  by 
the  judge,  are  sufficient  to  warrant  the  conclu- 
sion that  the  motion  was  not  made  in  good 
faiths 

4.  Though  the  trial  judge  may  propound  to 
the  accused  irrelevant  ana  inappropriate  ques- 
tions, this  affords  no  cause  for  a  new  trial, 
when  neither  the  questions  nor  the  answers 
thereto  were  heard  by  any  person  who  subse- 
quently was  selected  and  served  as  a  juryman 
upon  the  trial  of  the  accused. 

6.  Where  the  law  provides  for  a  term  of  a 
superior  court  to  extend  beyond  one  week,  and 
the  judge,  on  any  day  of  the  first  week,  orders 
that  the  court  take  a  recess  until  a  named  day 
in  the  next  week,  the  court  may  lawfully  as- 
semble on  that  day,  and  when  assemUed  is  In 
lawful  session,  though  there  be  no  order  call- 
ing a  special  term,  or  directing  an  adjourned 
term  of  the  court  to  be  held  during  that  week. 

6^T1iough  the  statute  provides  that,  "when 
a  superior  court  is  held  for  longer  than  one 
week,  the  presiding  judge  shall  draw  separate 
panels  of  petit  jurors  for  each  week  of  the 
court,"  yet  where  the  judge  draws  jurors  for 
a  term,  and  they  appear  and  serve  during  the 
IKrst  week  thereof,  and  subsequently,  by  direc- 
tion of  the  court,  appear  for  service  during  the 
next  week,  and  are  duly  impaneled  for  such 
service,  and  upon  the  trial  of  a  felony  case  are 
put  upon  the  accused  as  part  of  the  array  of 
48  jurors  from  which  the  trial  jury  is  to  be 
selected,  a  challenge  to  the  array  upon  the 
grounds  that  these  jurors  ''had  been  summoned 
for  the  previous  we^  and  had  not  been  re- 
summoDiKl  for  the"  week  when  this  trial  oc- 
curred, did  not  raise  the  question  that  they 
had  not  been  properly  drawn  to  serve  during 
the  second  week,  and  the  court  committed  no 
error  in  overruling  It. 

7.  Certain  written  requests  to  charge  were 
properly  refused  because  not  warranted  by  the 
evidence.  There  was  no  error  in  failing  to 
charge  that  the  testimony  to  corroborate  a  con- 
fession must  connect  tiie  accused  with  the 
perpetration  of  the  crime  charged.  There  was 
ample  corroboration  of  the  confession  of  the 
accused,  the  testimony  of  the  accomplice  was 
sufficiently  corroborated  1^  evidence  which  con- 
nected the  defendant  with  the  perpetration  of 
the  offense  charged,  the  evidence  as  a  whole 
fully  warranted  the  verdict,  and  there  was  no 
error  in  refusing  a  new  triaL 

(Syllabus  by  the  Court) 

VtroT  from  superior  court,  Olimpbell  cotin- 
ty;  J.  S.  Quidler,  Judge. 

Shell  Cbchran  was  convicted  of  murder, 
and  brlogfl  error.    Affirmed. 

J.  F.  GoUghtly,  CSande  C.  Smith,  J.  B.  Sut- 
tles,  and  Arnold  &  Arnold,  for  plaintiff  in 
error.  W.  T.  Klmsey,  Sol.  Oen.,  J.  M.  Ter- 
rell, Atty.  Gen.,  a  8.  Reid,  and  L.  S.  Roan, 
for  the  State. 

FISH,  J,  Shdl  Oochran  was  tried  for  and 
convicted  of  the  crime  of  murder.  He  made 
a  motion  for  a  new  trial,  which  was  overrul- 
ed, and  he  excepted. 

1.  One  of  the  groonds  of  the  motion  Is  that 
the  court  erred  in  giving  to  the  jury  the 
charge  set  out  in  the  first  headnote.  It  Is 
contended  that  this  charge  was  contradictory, 
and  that  the  bnrden  was  not.  upon  the  de- 
fendant to  establish  his  defense  of  alibi  by  a 


preponderance  of  the  evidence.  The  charge 
is  in  substantial  accordance  with  the  rule 
upon  the  subject  which  has  been  established 
by  repeated  decisions  of  this  court  In  the 
case  of  Harrison  v.  State,  83  Ga.  129,  9  S.  E. 
542,  Chief  Justice  Bleckley,  in  formulating 
from  previous  decisions  the  rule  upon  this 
subject  which  had  been  established  in  this 
state,  .said:  'grouching  alibi,  the  rule  in 
Georgia,  as  established  by  authority,  consists 
of  two  branches:  The  first  Is  that,  to  over- 
come proof  of  guilt  strong  enough  to  exclude 
all  reasonable  doubt,  the  onus  is  on  the  ac- 
cused to  verify  bis  alleged  alibi,  not  beyond 
reasonable  doubt,  but  to  the  reasonable  satis- 
faction of  the  Jury.  The  second  is  that  nev- 
ertheless any  evidence  whatever  of  alibi  Is 
to  be  consido^d  on  the  g^ieral  case  with 
the  rest  of  the  testimony,  and.  If  a  reasonable 
doubt  be  laised  by  the  evidence  as  a  whole, 
the  doubt  must  be  given  in  favor  of  inno- 
cence." In  Bone  t.  State,  102  Ga.  887,  80 
S.  B.  845,  it  was  held:  "It  is  not  error  Ui  the 
trial  of  a  criminal  case  for  the  presiding 
judge  to  charge  the  Jury  that  when  the  state 
makes  ont  a  prima  fade  case  against  the  de- 
fendants, 'and  the  defense  of  idlbi  is  relied 
on,  then  the  bnrden  of  proof  is  on  the  de- 
fendants to  show  you  by  the  preponderance 
of  the  evidence  offered  that  at  the  time  and 
place  in  question  it  was  Impossible  for  the 
defendants  to  have  been  there,'  when  imme- 
diately after  such  charge  he  instructs  the 
jury  to  consider  all  the  evidence  offered,  the 
evidence  touching  the  alibi  and  all  other  parts 
of  the  case,  with  reference  to  determining 
whether  the  evidence  offered  Is  so  strong  as 
to  convince  them  of  the  defendants'  guilt  be- 
yond a  reasonable  donbt"  Other  decisions 
of  this  court  to  the  same  effect  could  be  cit- 
ed. 

2.  Another  ground  Is  that:  "The  court,  in 
charging  upon  the  rules  of  weighing  evidence, 
and  upon  the  credibility  of  witnesses,  erred 
in  charging  the  jury  as  follows:  'You  will 
consider  all  the  testimony  of  all  the  iiHtness- 
es,  taking  into  consideration  the  state  of  a 
witness*  feeling  towards  any  party  to  the 
case,  his  or  her  relationship  to  any  party  to 
the  case,  or  his  or  her  interest  in  the  result 
of  the  case.  In  other  words,  consider  is  he 
or  she  Interested  In  the  result  of  the  trial, 
if  such  is  shown  by  the  evidence.  All  this 
Is  to  be  considered  by  yon  in  determining 
the  credit  to  be  given  the  testimony  of  every 
witness.  Their  nuumer,  interest,  or  bias,  if 
shown,  as  also  the  reasonableness  or  unrea- 
sonableness of  the  testimony  of  the  witness, 
may  be  considered  by  the  jury.  The  fact 
that  a  witness  is  jointly  indicted  for  the  same 
offense  with  the  defendant,  and  for  .which 
the  defendant  is  on  trial,  may  be  considered 
by  you  in  fixing  the  credit  yon  will  give  to 
the  testimony  of  such  witness.' "  It  is  alleged 
that  this  charge  was  erroneous,  because  "it 
goes  too  far  towards  individualising  the  wit- 
ness, and  Is  argumentative,  and  would  nat- 
nraUy  be  considered  by  the  jury  as  singling 
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out  those  witnesses  for  the  defendant  who 
were  relatives  of  the  defendant"  and  ''be- 
cause such  charge  also  went  too  far  In  point- 
ing out  to  the  jury  to  consider  whether  the 
witnesses  were  Jointly  indicted  for  the  same 
offense  with  the  defendant,  and  In  cpmpelling 
the  jury  to  consider  this  as  a  circumstance." 
Three  of  the  witnesses  who  testified  for  the 
defense  were  jointly  Indicted  with  the  prison- 
er on  trial,— two  of  them  as  principals  in  the 
crime  charged,  and  one  of  them  as  accessory. 
Two  of  these  witnesses  were  his  brothers, 
and  other  witnesses  who  testified  In  his  be- 
half were  closely  related  to  him  by  blood 
or  affinity.  These  were  circumstances  which 
the  jury  had  the  right  to  take  into  considera- 
tion when  weighing  the  testimony  of  these 
respective  witnesses.  Where  the  testimony 
in  a  case  conflicts,  it  is  the  duty  of  the  jury, 
if  they  cannot  reconcile  it,  to  determine  where 
the  truth  lies,  and  in  order  to  do  this  they 
must  take  Into  consideration  the  credibility 
of  the  respective  witnesses;  and  In  passing 
upon  the  credibility  of  any  witness  they  can 
consider  any  circumstance  shown  by  the  evi- 
dence which  would  naturally  tend  to  bias  or 
prejudice  sucli  witness  In  favor  of  the  one 
side  or  the  other.  They  can  consider  wheth- 
er he  Is  himself  vitally  interested  in  the  re- 
sult of  the  trial,  whether  he  will  be  affected 
by  the  verdict  rendered  tiiereln,  or  whether 
the  issue  on  trial  is  one  of  vital  Interest  to  a 
near  relative  of  his.  Any  fact  shown  by  the 
evidence  which,  according  to  human  experi- 
ence and  observation,  would  naturally  tend 
to  cause  the  witness  to  lean  towards  one 
side  or  the  other,  may  be  considered  by  the 
jury  in  passing  upon  the  credibility  of  a 
witness'  testimony  and  the  weight  to  be  giv- 
en to  his  evidence.  Certainly,  if  he  testifies 
in  behalf  of  the  accused,  who  is  being  tried 
for  the  alleged  crime  of  murder,  and  the  evi- 
dence shows  that  he  is  closely  related  to  the 
accused,  the  jury  may  take  this  fact  into 
consideration  in  determining  the  credibility 
of  such  witness  and  in  weighing  his  testi- 
mony; and  It  is  equally  clear  that  if,  in  such 
a  case,  he  stands  jointly  Indicted  with  the 
prisoner  on  trial  for  the  same  alleged  offense, 
the  jury  have  the  right  to  take  this  fact  into 
consideration  when  weighing  his  testimony. 
This  is  so  because  these  are  facts  which 
might  naturally  cause  him  to  be  biased  or 
prejudiced  in  favor  of  the  defense.  The  fact 
that  some  of  the  circumstances  which  the 
court  charged  could,  if  shown  by  the  evi- 
dence, be  taken  into  consideration  by  the 
jury  in  weighing  the  testimony  of  the  wit- 
nesses, were  applicable  only  to  certain  vrit- 
nesses,  did  not  render  the  charge  erroneous, 
as  "singling  out"  or  "individualizing"  those 
particular  witnesses.  The  court  had  the  right 
to  point  out,  in  general  terms,  what  circum- 
stances, if  shown  by  the  evidence,  the  jury 
could  consider  in  passing  upon  the  credibility 
of  witnesses;  and  the  fact  that,  when  the 
jury  should  come  to  consider  the  evidence, 
come  of  these  circumstances  would  be  found 


to  bo  applicable  only  to  the  testimony  of 
particular  witnesses,  can  make  no  difference. 
Were  It  otherwise,  it  would  be  impossible  in 
most,  if  not  all,  cases  for  the  court,  even 
in  the  most  general  terms,  to  indicate  to  the 
jury  what  sort  of  circumstances  they  could 
take  into  consideration  in  passing  upon  the 
credibility  of  witnesses  and  the  weight  to  be 
given  to  their  testimony;  for  it  would  rarely, 
if  ever,  be  the  case  that  all  of  the  drcfimstan- 
ces  which  the  jury  might  properly  consider  for 
this  purpose  wotUd  apply  to  all  of  the  wit- 
nesses. A  similar  objection  to  the  charge 
of  the  court  was  made  in  Wheeler  v.  State, 
112  6a.  43,  87  S.  B.  126,  where  the  court 
charged  the  jury  that  they  had  "a  right  to 
consider  the  circumstances  and  condition  of 
any  witness  as  proven  to  have  been  at  the 
time  of  the  incidents  about  which  said  wit- 
ness testifies";  that  they  could  consider  the 
condition  of  the  witness  "as  to  soberness," 
and  his  "surroundings,"  "with  reference  to 
determine  whether  or  not  such  witness  was 
in  a  condition  to  see  and  understand  what 
was  occurring."  The  error  assigned  upon 
this  charge  was  that  "it  was  argumentative, 
and  singled  out  and  was  made  applicable  to 
a  particular  witness  of  the  accused."  It  was 
held  that  **the  Instruction  was  general,  and 
there  was  evidence  to  support  It,  and  It  cer- 
tainly was  not  erroneous  because  it  may 
have  been  applicable  to  only  one  witness." 

3.  It  is  alleged  in  the  motion  for  a  new 
trial  that  the  court  erred  in  overruling  a  mo- 
tion to  continue  the  case  upon  the  ground 
of  the  absence  of  a  particular  witnesB  for 
the  defendant  Motions  to  continue  are  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  it  is  only  where  the  discretion 
of  such  court  has  been  clearly  abused  that 
this  court  will  reverse  a  case^cause  of  the 
refusal  of  a  continuance.  The  facts  in  con- 
nection with  this  motion  to  continue^  as  cer- 
tified by  the  trial  judge,  are  sufficient  to  war- 
rant the  conclusion  that  the  motion  was  not 
made  in  good  faith,  and  under  such  circum- 
stances the  discretion  of  the  trial  judge  in 
overruling  the  motion  to  continue  will  not 
be  interfered  with  by  the  supreme  court. 

4.  Another  ground  of  the  motion  for  a  new 
trial  is  that  the  court  erred,  while  the  motion 
for  a  continuance  was  being  heard,  in  pro- 
pounding to  the  accused  certain  questions. 
The  questions  and  the  answers  thereto  were 
as  follows:  "By  the  Court:  Q.  Are  you  the 
man  that  said  you  could  prove  hell  was  an 
ice  house  In  thirty  minutes?  A.  No,  sir;  I 
never  said  that  Q.  By  the  Court:  That 
was  Steve,  was  it?  A.  I  don*t  know,  sir.'* 
In  certifying  this  ground  the  trial  judge 
states:  "The  fourteenth  ground  is  approved, 
as  follows:  The  remark  that  is  criticised 
was  made  as  a  matter  of  pleasantry  to  the 
defendant  in  a  side  remarlc,  and  was  not 
heard  by  but  few  near  us.  It  was  made 
laughingly  to  the  defendant  while  waiting  for 
a  witness  to  be  brought  back  into  the  back 
room,— a  jury  room  to  which  we  had  retired. 
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where  we  were  all  seated.  We  were  not  In 
the  court  room,  but  had  gone  hack  into  the 
jury  room,  out  of  the  presence  ot  the  public. 
Parties  in  the  room  did  not  all  hear  it  One 
of  defendant's  counsel,  who  was  i^resent  in 
the  room,  afterwards  asked  me  what  It  was 
I  said  to  the  witness.  There  was  no  one 
present  at  the  time  but  the  defendant,  his 
counsel,  the  state's  counsel,  the  stenograph- 
er, and  one  or  two  of  the  defendant's 
friends.  •  •  •  The  remark  was  not  in 
connection  with  the  case,  and  could  not  hare 
affected  the  defendant  in  any  way.  His  ez< 
amlnatlon  as  a  witness  had  been  concluded 
by  counsel  on  both  sldesi,  and  another  wit- 
ness had  been  sent  for.**  These  manifestly 
Irrelevant  and  inappropriate  questions  pro- 
pounded by  our  learned  Brother,  the  trial 
Judge,  '*as  a  matter  of  pleasantry,**  to  a  pris- 
oner charged  with  and  about  to  be  tried 
for  the  grare  offense  of  murder,  would  have 
afforded  ample  ground  for  setting  the  ver- 
dict of  guilty  aside,  and  granting  a  new 
trial,  if  they  had  been  asked  in  the  hearing 
of  any  person  who  subsequently  became  a 
member  of  the  trial  Jury.  But  these  ques- 
tions could  not  have  been,  as  contended, 
'*prejudlcial  and  injurious  to  the  accused"  on 
his  trial,  when  they  were  not  asked  In  the 
presence  or  hearing  of  any  of  the  jurors  in 
attendance  upon  court,  or  of  any  person  who 
subsequently  served  upon  the  Jury  that  tried 
the  case.  They  coidd  not  have,  therefore, 
affected  the  verdict  rendered,  and  conse- 
quently afford  no  cause  for  a  new  trial. 

5.  Another  ground  of  the  motion  for  a  new 
trial  was:  "Because  the  court  erred  In  over- 
ruling defendant's  objection  to  being  tried  by 
the  court  organized  for  the  second  week  un- 
der the  following  circumstances:  •  •  • 
At  the  August  term,  1900,  of  Campbell  su- 
perior court,  his  honor  John  S.  Candler,  judge 
of  said  court,  drew  thirty-six  traverse  jurors, 
and  the  clerk  entered  on  the  minutes  of  the 
court  at  said  August  term  said  thirty-six 
names  under  the  following  caption:  TTra- 
verse  Jurors  Drawn  for  the  February  Term  of 
Campbell  Superior  Court,  1901.'  And  on 
Monday,  the  4th  day  of  February,  1901,  the 
clerk  called  the  names  of  said  thirty-six  Ju- 
nnrs,  twenty-nine  of  whom  being  present, 
and,  having  no  lawful  excuse,  were  sworn 
as  traverse  Jurors,  the  first  twelve  to  be 
known  as  panel  No.  1,  the  second  twelve  as 
panel  No.  2,  and  the  additional  five  to  be 
known  as  part  of  panel  No.  8,  to  be  supplied 
as  the  court  might  direct  Panels  Nos.  1 
and  2  served  in  civil  cases  on  Monday,  the 
4th  and  5th;  and  on  the  6th  the  case  of  Peg- 
ram  Cochran,  one  of  the  defendants  in  this  In- 
dictment, was  put  on  trial,  and  the  forty- 
eight  jurors  placed  upon  him  was  the  twenty- 
four  panels  Nos.  1  and  2,  the  other  five  Ju- 
rors of  panel  No.  8,  and  the  forty-eight  was 
completed  by  tales  Jurors  duly  drawn  by 
the  court  and  served  by  the  sheriff.  From 
said  number  put  upon  Pegram  Cochran,  sev- 
tral  of  panels  Nos.  1  and  2  disqualified,  some 


fEOm  relationship,  some  from  having  express 
ed  opinion,  and  twelve  Jurors  were  secured 
for  the  trial  of  said  Pegram  Cochran.  Dur- 
ing said  week,  at  the  end  of  each  day,  the 
clerk  would  enter  on  the  minutes,  and  court 
approved  the  minutes,  as  follows:  *The  court 
took  a  recess  till  to-morrow.'  And  on  Fri- 
day, the  8th  day  of  February,  the  verdict 
in  the  case  of  Pegram  Cochran  was  rendered, 
and  the  trial  ended.  And  on  that  date  the 
court  had  the  clerk  to  make  the  following  en- 
try, and  made  the  following  announcement: 
The  court  will  now  take  a  recess  until  Tues- 
day, February  12th,  at  8  o'clock,  a.  m.'  The 
court  excused  some  of  the  jurors  for  the 
term  for  legal  reasons,  and  all  who  had  act- 
ed as  Jurors  In  the  trial  of  Pegram  Cochran. 
No  new  Jury  was  drawn  during  said  week, 
but  the  court  Instructed  all  the/ traverse  Ju- 
rors and  tales  Jurors  who  had  been  drawn 
for  the  previous  week  to  appear  on  said 
Tuesday,  except  some  excused  for  cause,  and 
had  also  drawn,  and  the  shoiff  serve,  thirty 
additional  tales  Jurors.  On  Tuesday,  Feb- 
ruary 12th,  after  defendant  had  made  his 
motion  to  continue,  and  the  motion  was  over- 
ruled, and  under  said  circumstances,  the  de- 
fendant's counsel  made  the  following  state- 
ment: *We  want  to  submit  to  your  honor 
that  this  trial  cannot  proceed,  because  this 
is  not  the  regular  term  of  court,  and  there 
has  been  no  call  <^  a  special  term;  and  we 
wish  to  offer  evidence.  If  it  is  necessary, 
to  show  that  no  special  term  of  court  has 
been  called  to  try  this  defendant'  The  court 
announced  that  it  'did  not  adjourn,  but  took 
a  recess.  The  February  term  is  now  in 
session,  and  has  never  adjourned  at  alL'  On 
making  said  announcement  the  court  then 
placed  upon  defendant  forty-eight  Jurors, 
the  first  twelve  being  those  of  panel  No.  1, 
which  had  been  carried  over  from  the  pre- 
vious week,  and  the  additional  twelve  being 
made  up  from  the  remaining  traverse  and 
tales  jurors,  drawn  the  week  befwe,  which 
had  been  supplied  to  fill  the  places  of  those 
excused;  and,  when  said  array  of  twelve 
was  placed  upon  the  defendant  the  defend- 
ant challenged  the  array  upon  the  ground 
that  the  regular  term  of  the  court  had  ex- 
pired, and  that  there  had  been  no  caU  of  a 
special  term,  and  the  jurors  composing  pane) 
No.  1  had  been  summoned  for  the  previous 
week,  and  had  not  been  resummoned  for  the 
present  week;  they  had  been  excused  untK 
Tuesday  morning,  after  the  trial  of  Pegram 
Cochran  was  begun,  and  told  by  the  court 
to  return  at  that  time,  and  therefore  could 
not  act  as.  jurors.  The  court  overruled  the 
challenge  to  the  array.  Defendant  says  that 
the  above  ruling  Is  error;  that  the  court 
should  have  sustained  his  first  point  that 
the  court  was  not  regularly  organized  for 
the  trial  of  this  case;  that  the  court  erred  in 
not  sustaining  his  challenge  to  the  array,  on 
the  grounds  therein  stated,  and  also  because 
the  court  erred  in  not  sustaining  his  chal- 
lenge to  each  poll  of  the  six  Jurors  of  pantf 
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No.  "L  ag  fhey  were  placed  upon  him,  and 
for  that  reason  a  new  trial  should  he  grant- 
ed him/'  The  law  requires  **that  the  Judge 
of  the  superior  court  of  the  county  of  Camp- 
hell  hold  the  spring  and  fall  terms  of  said 
court,  of  each  and  every  year,  not  less  than 
two  weeks,  unless  the  business  of  said  court 
Is  sooner  disposed  of."  Acts  1874,  p.  42,  No. 
46.  The  court,  during  the  term  at  which  the 
defendant  was  tried,  met,  as  provided  by 
law,  on  the  first  Monday  In  February,  and 
on  the  following  Friday,  by  a  proper  order 
duly  entered  upon  the  minutes,  took  a  re- 
cess until  the  next  Tuesday.  It  seems  al- 
most superfluous,  therefore,  to  say  that  the 
regular  February  term  of  the  coiut  was  not 
terminated  by  the  order  passed  during  the 
first  week  of  the  term  declaring  a  recess  un- 
til a  named  day  In  the  next  week.  When 
the  court  reassembled  on  the  Tuesday  fol- 
lowing the  recess,  there  was  simply  a  con- 
tinuation of  the  regular  February  term  of 
the  same;  and  there  was  therefore  no  merit 
In  the  contention  that  the  trial  of  the  de- 
fendant could  not  proceed,  because  It  was 
uot  the  regular  term  of  the  court,  and  no 
special  term  had  been  called  to  try  the  de- 
fendant 

6.  Nor  do  we  think  that  there  was  any 
merit  in  the  challenge  to  the  array  of  Jurors 
put  upon  the  accused  upon  the  ground  that 
'*the  Jurors  composing  panel  No.  1  had  been 
summoned  for  the  previous  week,  and  had 
not  been  resummoned  for  the"  week  when 
this  trial  was  had,  and  that  ''therefore  [they] 
could  not  act  as  Jurors."  This  challenge  to 
the  array  was  made  when  panel  No.  1  was 
put  upon  the  accused.  This  panel  had  been 
formed  from  Jurors  who  at  the  preceding 
August  term  had  been  drawn,  and  subse- 
quently summoned,  for  the  February  term, 
and  tales  Jurors  who  had  been  duly  drawn 
by  the  court  during  the  first  week  of  the  lat- 
ter term,  and  summoned  by  the  sheriff;  and 
when  the  court  took  a  recess  that  week  these 
Jurors  were  Instructed  by  the  Judge  to  ap- 
pear for  service  on  the  following  Tuesday. 
There  was  no  necessity  for  formally  resum- 
moning them.  Had  the  defendant  chal- 
lenged the  array  put  upon  him  on  the  ground 
that  the  Judge  had  not,  as  the  law  directs, 
drawn  separate  panels  of  petit  Jurors  for 
each  week  of  the  court,  a  very  dilTerent  ques- 
tion would  have  been  presented.  He  did  not 
challenge  the  array  upon  the  ground  that  no 
separate  panel  of  petit  jurors  had  been 
drawn  for  the  second  week  of  the  court,  but 
upon  the  ground  that  the  very  Jurors  put 
upon  him  had  not  been  resummoned  for  serv- 
ice during  the  second  week  of  the  court  In 
support  of  this  ground  of  the  motion  for  a 
new  trial,  counsel  for  the  plaintiff  in  error 
have  presented  to  this  court  an  argument 
which  would  have  been  appropriate  If  the 
abov-e-indlcated  objection  to  the  array  had 
been  made  In  the  court  below,  but  they  can- 
not raise  here  a  question  which  was  not 
raised  In  the  trial  court    They  cite  the  case 


of  Bridges  v.  State,  103  6a.  21,  29  &  E.  8^. 
but  that  decision  does  not  show  that  the 
court  erred  in  the  present  case  In  overruling 
the  challenge  to  the  array.  There  the  chal- 
lenge to  the  array  was  on  the  ground  that 
'*said  array  of  Jurors  contains  the  names  of 
19  Jurors  who  have  not  been  drawn,  sum- 
moned, and  Impaneled  as  required  by  law*'; 
the  challenge  showing  the  Illegal  manner  In 
which  these  Jurors  had  been  selected  and 
Impaneled.  The  point  ruled  was  that:  ''In 
a  county  In  which  a  superior  court  continues 
In  session  longer  than  one  week,  and  at  the 
commencement  of  the  second  week  the  Judge 
causes  full  panels  of  Jurors  to  be  organized 
from  persons  regularly  drawn  and  summoned 
for  that  week,  it  Is  error  for  him  to  direct 
the  clerk.  In  making  up  a  panel  of  forty- 
eight  Jurors  for  the  trial  of  [a  felony]  case, 
to  Include  in  such  panel  Jurors  who  have 
served  during  the  preceding  week,  and  whom 
the  Judge  has  directed  to  report  for  duty  dur- 
ing the  week  In  which  the  case  is  being  tried; 
such  persons  having  been  neither  regularly 
drawn  as  talesmen  by  the  Judge,  nor  regu- 
larly summoned  by  the  sheriff."  This  deci- 
sion of  the  court  was  based  on  section  85S 
of  the  Penal  Code,  which  provides:  "When 
any  person  shall  stand  Indicted  for  a  felony, 
the  court  shall  have  Impaneled  forty-eight 
Jurors,  twenty-four  of  whom  shall  be  taken 
from  the  two  panels  ot  petit  Jurors,  from 
which  to  select  the  Jury.  If  the  Jury  cannot 
be  made  up  of  said  panel  of  forty-eight,  tlie 
court  shall  continue  to  furnish  panels,  con- 
sisting of  such  number  of  Jurors  as  the  court, 
In  Its  discretion,  may  think  proper,  until  a 
Jury  is  obtained.  In  making  up  said  panels 
of  forty -eight  Jurors,  or  successive  panels  of 
any  number,  the  presiding  Judge  may  draw 
the  tales  Jurors  from  the  Jury  boxes  of  the 
county  and  order  the  sheriff  to  summon 
them,  or  he  may  order  the  sheriff  to  summon 
tales  Jurors  from  among  persons  qualified  by 
law  to  serve  as  Jurors."  The  course  herein 
prescribed  was  not  followed  by  the  Judge  In 
the  Bridges  Case.  Twenty-four  Jurors  were, 
as  the  statute  directs,  taken  from  the  two 
panels  of  petit  Jurors  who  had  been  regu- 
larly drawn  and  summoned,  but  In  complet- 
ing the  panel  of  48  for  the  6*ial  of  the  felonv 
case,  the  Judge  neither  drew  tales  Jurors 
from  the  Jury  boxes  and  had  them  sum- 
moned by  the  sheriff,  nor  did  he  have  them 
summoned  by  the  sheriff  from  among  per- 
sons qualified  by  law  to  serve  as  Jurors;  but 
he  ordered  the  clerk  to  place  upon  the  panel 
the  names  of  those  Jurors  who  had  served 
during  the  preceding  week,  and  who  had  not 
been  excused  from  further  attendance  upon 
the  court.  This  court  held  that  this  was 
equivalent  to  his  selecting  and  summoning 
these  Jurors  himself,  and  that  they  had  not 
been  selected  as  tales  Jurors  in  the  manner 
poihted  out  bylaw.  In  the  case  now  before 
us  the  Jurors  challenged  upon  the  array  were 
not  Improperly  selected  as  tales  Jurors  by  the 
Judge,  to  complete  a  full  panel  of  48.  for  the 
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trial  of  a  felony  case,  but  they  were  one  of 
the  two  panels  of  24  petit  Jurors  with  which 
the  organization  of  the  panel  of  46,  from 
which  the  trial  Jury  was  to  he  selected,  be* 
gan.  The  statute  requires  that  24  of  the  48 
Jurors  impaneled  in  a  felony  case  shall  be 
taken  from  the  two  panels  of  petit  Jurors. 
This  was  done  In  this  case.  Panel  No.  1« 
which  was  challenged  when  put  upon  the 
accused,  was  one  of  the  panels  of  petit  Ju> 
rors;  the  original  panel  of  12  having  been 
broken  by  some  of  the  members  thereof  be- 
ing excused  during  the  first  week  of  the 
court,  and  having  been  subsequently  com- 
pleted from  tales  Jurors  drawn  by  the  Judge 
during  that  week,  and  summoned  by  the 
sheriff.  The  error  was  not  in  beginning  the 
formation  of  the  full  panel  of  48,  from  which 
to  select  the  trial  Jury,  with  the  two  panels 
of  i>etit  Jurors,  but  it  was  in  not'  having 
drawn  new  and  separate  panels  of  petit  Ju- 
rors for  the  second  week  of  the  court  As 
we  have  seen,  however,  the  array  was  not 
challenged  upon  this  ground,  but  upon  the 
ground  that  *the  Jurors  composing  panel 
No.  1  had  been  summoned  for  the  previous 
week,  and  had  not  been  resummoned  for  the'* 
week  when  this  trial  took  place.  Manifestly, 
the  purpose  of  the  law  in  requiring  separate 
panels  of  Jurors  to  be  drawn  for  the  first  and 
second  weeks  of  the  court  is  that  the  same 
persons  shall  not  serve  upon  the  regular  pan- 
els during  both  weeks.  If  the  Jurors  who 
served  during  the  first  week  had  been  re- 
summoned, then,  of  course,  the  same  persons 
who  had  served  during' that  week  would  have 
reappeared  In  court  for  service  during  the 
second  week;  but,  if  separate  panels  of  Ju- 
rors had  been  drawn  for  the  two  weeks,  this 
would  not  have  occurred.  It  seems  clear  to 
us  that  the  challenge  did  not  raise  the  ques- 
tion whether  or  not  Jurors  drawn  for  the 
first  week  of  the  court  could,  over  the  ob- 
jection of  the  accused,  serve  during  the  sec- 
ond week  thereof. 

7.  Some  of  the  grounds  of  the  motion  for  a 
new  trial  allege  that  the  court  erred  in  re- 
fusing to  give  in  charge  to  the  Jury  certain 
written  requests.  It  is  sufficient  to  say  that 
the  charges  contained  in  these  requests  were 
not  authorized  by  the  evidence  in  the  case. 
One  ground  alleges  that  the  court,  in  char- 
ging upon  the  subject  of  confessions,  and  the 
necessity  for  a  confession  to  be  corroborated 
before  it  would  Justify  a  conviction,  erred  in 
not  charging  that  the  corroborating  testi- 
mony must  be  such  as  to  connect  the  ac- 
cused with  the  crime  charged.  This  is  the 
rule  in  reference  to  the  corroboration  of  the 
testimony  of  an  accomplice,  but  it  is  not  the 
rule  in  reference  to  the  corroboration  of  a 
confession.  There  was  ample  corroboration 
of  the  confession  of  the  accused,  the  testi- 
mony of  the  accomplice  was  sufficiently  cor- 
roborated by  evidence  which  connected  the 
defendant  with  the  perpetration  of  the  of- 
fense charged,  and  the  evidence  as  a  whole 
fully  warranted  the  verdict 
89  S.B.-22 


This  (pinion  and  the  foregoing  headnotes 
sufficiently  cover  every  question  worthy  of 
consideration  presented  by  the  motion  for  a 
new  trial,  in  so  far  as  the  grounds  of  the 
motion  were  verified  by  the  trial  Judge  and 
argued  here.  There  was  no  error  in  refusing 
a  new  trial.  Judgment  affirmed.  All  the  Jus- 
tices Qoncurrlng. 


(113  Qa.  736) 
COOHRAN  ▼.  STATB. 
(Supreme  Court  of  Georgia.    July  18,  1801.) 

JUDGB^DISQUALIFICATION  —  CRIMINAL  LAW- 
CONTINUANCE— NEW  TRIAL— HOMICIDE  —  IN- 
STRUCTIONS —  EVIDENCE  —  CONFESSIONS  — 
LEADING   QUESTIONS. 

1.  A  Judge  of  the  superior  court  is  not  dis- 
qualified from  presiding  at  the  trial  of  an  in- 
dictment  merely  .because  previously  thereto  he 
held  a  court  of  inquiry  and  bound  the  prisoner 
over. 

2.  Under  all  the  facts  appearing,  there  was 
no  abuse  of  discretion  in  refusing  to  grant  a 
continuance. 

3.  That  the  judge,  while  a  panel  of  48  jurors 
was  being  made  ap^  excused  Jurors  who  weins 
not  disqualified,  affords  no  canse  for  a  new 
trial,  wnen  it  appears  that  the  panel,  after 
being  completed,  was  pat  upon  tne  accused, 
and  there  was  no  challenge  to  the  array,  or 
other  objection  to  the  pand,  and,  further,  that 
the  peremptory  challenges  allowed  to  the  ac- 
cused were  not  exhausted. 

4.  Though  one  accused  of  crime  be  jointly 
Indicted  witl}  others  for  the  offense  of  murder, 
a  charge  to  the  effect  that  if  he,  *'alone  or 
with  others,"  unlawfully  shot  and  Icilled  the 
deceased,  with  malice  aforethought,  he  would 
be  guilty  of  the  crime,  is  not  cause  for  a  new 
trial. 

5.  When  testimony  is  distinctly  offered  for  an 
explicit  purpose,  and  there  is  no  contention 
that  it  should  be  considered  for  any  other  pur- 
pose, a  new  trial  will  not  be  granted  because 
the  court  in  its  charge  restricted  the  jury  to 
the  consideration  of  such  testimony  with  refer- 
ence to  this  purpose  alone,  although  it  may 
have  been  relevant  for  other  purposes. 

6.  When  a  request  to  charge  that  confessions 
should  be  received  with  caution  is  given  in 
the  exact  language  of  the  request  presented, 
it  is  not  cause  for  a  new  trial  that  the  coiivt 
omitted  to  use  the  word  "great"  between  the 
words  "with"  and  "caution/' 

7.  The  fact  that  the  judge  in  charging  the 
Jury  referred  to  them  as  "honest,  experienced, 
intelligent,  upright  citizens,  selected  to  try  the 
case,"  is  not  canse  for  a  new  trial. 

8.  One  on  trial  for  crime  is  not  entitled,  as 
matter  of  right,  to  make  a  second  statement 
to  the  jury. 

9.  Allowing  leading  questions  to  be  asked  is 
a  matter  purely  within  the  discretion  of  the 
trial  judge.  There  was  no  error  in  the  charges 
complained  of  not  specifically  noted  above, 
there  was  no  material  error  in  admitting  evi- 
dence, the  evidence  fully  warranted  the  ver- 
dict, and  there  was  no  error  in  denying  a  new 
trial. 

(Syllabus  by  the  Oourt.) 

Error  from  superior  oourt,  Campbell  coun- 
ty;  J.  S.  Candler,  Judge. 

J.  A.  Cochran  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Arnold  &  Arnold,  J.  F.  Golightly,  C.  C. 
Smith,  J.  B.  Suttles,  and  R.  D.  Waits,  for 
plaintiff  In  error.  W.  T.  Kimsey,  Sol.  Gen., 
O.  8.  Reid,  J.  M.  Terrell,  Atty.  Oen.,  and  h. 
8.  Roan,  for  the  State. 
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LBWIS,  J.  Bight  men,  one  of  whom  was 
the  plaintiff  in  error,  were  indicted  for  the 
murder  of  Sterling  Thompson.  The  defend- 
ants severed,  and  J.  A.  Cochran  was  tried 
and  convicted.  He  exeats  to  the  overrul- 
ing of  his  motion  for  a  new  trial,  the  ma- 
terial grounds  of  which  will  be  considered 
as  the  opinion  proceeds. 

1.  It  is  contended  that  the  judge  who 
tried  the  case  should  have  held  himself 
disqualified,  although  there  was  no  sugges- 
tion of  disqualification,  nor  any  objection 
to  his  presiding.  It  appears  that,  after  the 
defendant  and  several  of  the  others  named 
]n  the  indictment  were  placed  in  Fulton 
:ounty  jail,  Judge  Candler,  upon  applica- 
tion to  him  for  a  committing  trial,  went  to 
FAirbum  and  held  the  committal  trial;  his 
reason  being  that  he  did  not  wish  the  jurors 
who  would  likely  be  drawn  or  summoned 
to  hear  the  evidence  on  the  committal  triaL 
Before  that  time  the  defendants  had  applied 
to  the  judge  to  have  the  prisoners  returned 
to  Fairburn  for  a  committal,  triaL  They 
made  no  objections  to  his  hearing  the  evi- 
dence, but  stated  that  they  wished  an  in- 
vestigation as  to  whether  they  should  be 
bound  over.  The  judge  went  to  Falrbum, 
heard  the  evidence,  and,  the  defendants  of- 
fering no  evidence,  committed  the  defend- 
ant and  others  under  arrest  to  Jail  under 
the  warrant  sworn  out,  charging  them  with 
murder.  Leaving  out  of  consideration  the 
fact  that  at  the  time  of  the  trial  this  point 
was  not  made,  there  is  no  merit  in  the  con- 
tention that  conducting  the  preliminary  com- 
mittal trial  disqualifies,  or  ought  to  disqual- 
ify, the  Judge  from  presiding  at  the  regular 
trial  of  the  accused.  The  only  argument 
advanced  to  sustain  it  by  counsel  for  the 
plaintiff  in  error  is  that  the  news  that  the 
superior  court  Judg:e  had  presided  at  the 
preliminary  trial  and  bound  the  accused 
over  might  lead  the  public,  including  pro- 
spective jurors,  to  the  conclusion  that  the 
judge  had  made  up  his  mind  that  the  ac- 
cused was  guilty.  If  we  concede,  as  we 
must,  that  the  citizens  of  the  county  where 
the  case  was  tried  were  possessed  of  a  sufil- 
clent  amount  of  intelligence  to  understand 
the  nature  of  a  commitment  trial,  this  ar- 
gument at  once  falls  to  the  ground.  The 
accused  offered  no  evidence  at  the  prelim- 
inary hearing,  and  the  act  of  the  judge  in 
binding  him  over  was  simply  equivalent  to 
a  judicial  determination  that  the  case 
against  the  prisoner  warranted  further  in- 
vestigation by  the  grand  jury.  While  there 
is  no  Georgia  case  exactly  in  point  as  to 
facts,  the  principle  here  Involved  is  fully 
settled  by  the  ruling  of  this  case  of  Heflin 
T.  State,  88  Ga.  151,  14  S.  E.  112,  30  Am. 
St  Rep.  147.  The  first  headnote  of  that 
case  is  as  follows:  "It  does  not  per  se  dis- 
qualify a  Judge  of  the  superior  court  to 
preside  on  the  tried  of  an  indictment  for 
perjury  that  the  same  Judge  presided  at  the 
trial  of  the  case  in  which  the  alleged  per^ 


Jury  was  committed,  and  also  of  a  second 
case  in  which  one  of  the  witnesses  In  the 
first  was  convicted  of  peijuiy.  Nor  does 
any  disqualification  result,  as  matter  of  law, 
from  the  judge  having,  by  reason  of  his 
acquaintance  or  supposed  acquaintance  with 
the  facts  thus  derived,  privately  and  unoffi- 
cially advised  the  prisoner's  counsel  to  In- 
duce his  client  to  plead  guilty,  saying  that 
there  was  no  doubt  about  his  guilt,  and  no 
earthly  chance  for  him  to  be  acquitted." 
Certainly  a  stronger  case  is  there  presented 
than  is  now  before  us.  We  quote  the  fol- 
lowing from  the  learned  opinion  of  Chief 
Justice  Bleckley  on  pages  154,  155,  88  6a., 
page  116,  14  S.  B.,  and  page  149,  SO  Am.  St. 
Rep.:  "It  can  make  no  difference  that  the 
Judge  had  thus  become  convinced  of  Hefiln's 
guilt,  because  the  opinion  of  the  presiding 
judge  as  to  the  guilt  or  Innocence  of  the 
prisoner,  however  that  opinion  may  have 
been  formed,  does  not  unfit-  him  for  dis- 
charging his  judicial  duties  with  the  most 
complete  fairness  and  impartiality.  These 
duties  are  exactly  the  same  whether  the 
accused  is  guilty  or  innocent,  and  upon  that 
question  the  Judge  has  no  deciding  power, 
and  is  not  permitted  to  intimate  to  the  jury 
his  opinion.  *  *  *  It  could  hardly  be 
expected  that  from  hearing  all  the  evidence 
he  would  not  form  some  opinion  of  his  own 
as  to  the  actual  guilt  or  innocence  of  the 
person  on  trials  but  the  law  cares  not  for 
this,  and  is  not  so  absurd  as  to  make  it 
work  a  disqualification  to  preside  through- 
out the  trial." 

2.  The  accused  moved  for  a  continuance 
on  the  ground  of  the  absence  of  certain 
named  witnesses  by  whom  he  expected  to 
establish  proof  material  to  hlis  defense.  To 
the  ground  of  the  motion  for  a  new  trial 
complaining  of  the  refusal  to  grant  a  con- 
tinuance, the  trial  Judge  appended  an  ex- 
planatory note.  In  the  light  of  this  note, 
and  taking  the  showing  for  a  continuance 
in  its  entirety,  the  record  discloses  ample 
reason  for  concluding  that  the  judge  was 
warranted  in  holding  that,  under  all  the 
facts  and  circumstances  appearing,  the  mo- 
tion to  continue  was  not  really  made  in  good 
faith.  We  will 'not,  therefore,  disturb  the 
judgment  on  this  ground. 

3.  The  fifth,  sixth,  and  seventh  g^rounds 
of  the  motion  assign  orror  upon  the  excus- 
ing of  three  Jurors  of  the  array  put  upon 
the  defendant,  upon  the  contention  of  the 
state's  counsel  that  they  were  disqualified 
by  relationship.  It  appears  that  the  three 
jurors  in  question  were  related  in  various 
degrees  of  afiinity  to  othoB  of  the  men  who 
had  been  Jointly  Indicted  with  the  defend- 
ant on  trial,  but  no  relationship  was  shown 
to  exist  between  any  of  them  and  the  de- 
fendant himself.  The  panel  was  filled  up 
from  regularly  drawn  jurors  from  the  Jury 
box  of  the  county,  and  the  jury  selected 
without  either  side  having  exhausted  the 
peremptory   challenges   allowed  them.    Ne 
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challenge  to  the  array  was  made  Bttec  these 
Jurors  were  taken  off,  nor  was  any  objec- 
tion made  to  the  Jurors  who  were  after- 
wards put  on  to  fill  their  places.  Conced- 
ing^, for  the  sake  of  the  argument,  that  the 
three  jurors  were  not  disqualified,  and  that 
the  court  erroneously  struck  them  from  the 
panel,  the  defendant,  by  not  thereafter  chal- 
lenging the.  array,  waived  any  objection  to 
Buch  error.  See  Moon  v.  State,  68  Ga.  687; 
Fogarty  ▼.  State,  80  Ga.  450  (8),  5  S.  E.  782. 
There  is  nothing'  In  conflict  with  these  views 
hi  the  decision  in  the  case  of  Gunneen  t. 
State,  96  Ga.  406,  23  S.  B.  412;  for  in  that 
case  the  judge  arbitrarily  excused  a  juror 
from  the  panel,  and  upon  that  ground  the 
accused  challenged  the  array. 

4.  There  is  no  merit  in  the  ground  of  the 
motion  which  complains  of  the  charge  of 
the  court  to  the  effect  that  if  the  evidence, 
taken  all  together,  should  satisfy  the  jury 
beyond  a  reasonable  doubt  that  the  accused, 
"alone  or  with  others,"  attacked  the  deceas- 
ed, and  in  such  attack  unlawfully  shot  and 
killed  him,  with  malice  aforethought  they 
should  convict  him  of  murder.  See  Plain 
V.  State.  60  Ga.  284;  Nobles  v.  State,  98  Ga. 
73,  2i:  S.  B.  64. 

5.  Error  is  assigned  upon  the  following 
portion  of  the  judge's  charge:  "Evidence 
has  been  offered  as  to  the  whereabouts  of 
other  persons  who  are  jointly  indicted  with 
this  defendant,  at  the  time  when  this  of- 
fense was  alleged  to  have  been  committed. 
This  evidence  has  been  off^ed  but  for  one 
purpose,  namely,  for  the  purpose  of  throw- 
ing light  upon  the  credibility  of  witnesses 
in  this  case.  To  make  this  plain  to  you, 
certain  witnesses  have  been  offered  as  to 
certain  parties  other  than  the  defendant 
being  present  at  the  scene  of  the  killing. 
Witnesses  have  been  offered  to  prove  that 
these  parties  were  not  present.  This  last 
evidence  is  only  relevant  for  the  purpose  of 
contradicting  or  impeaching  such  witnesses. 
You  are  not  to  pass  upon  the  guilt  or  inno- 
cence of  these  parties.  In  considering  this 
evidence,  you  only  consider  it  in  determin- 
ing the  credit  to  be  given  to  the  testimony 
of  such  witnesses,  because  a  witness  may 
be  impeached  by  proof  of  contradictory 
statements,  and  also  by  disproving  the  facts 
testified  to  by  him."  We  see  no  error  in 
this  charge.  The  evidence  in  question  was 
offered  for  the  distinct  purpose  of  impeach- 
ing certain  witnesses,  and  the  court  had  not 
been  called  upon  to  pass  on  Its  admissibil- 
ity for  any  other  purpose.  That  being  the 
case,  it  was  not  error  to  restrict  its  consid- 
eration by  the  jury  to  the  purpose  for  which 
it  was  admitted,  even  if  it  were  admissible 
for  other  purposes. 

6.  The  charge  of  the  court  upon  the  subject 
of  confessions  was  given  in  the  exact  lan- 
guage of  the  written  request  of  counsel  for 
the  accused,  and  he  will  not  be  heard  to  now 
complain  because  the  phraseology  he  selected 
was  used.     It  is  customary  to  charge  that 
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confessions  are  to  be  received  with  "great 
caution,  but,  even  if  the  omission  of  the  wora 
"great"  be  reversible  error,  the  court  in  the 
present  case  was  led  Into  the  mistake  through 
the  act  of  the  defendant's  counsel  and  it 
would  be  absurd  to  set  aside  the  judgment 
for  any  such  reason. 

7.  Complaint  is  made  that  the  jud^e,  in 
charging  the  jury,  referred  to  them  as  "hon- 
est, experienced.  Intelligent,  upright  citizens, 
selected  to  try  the  case."  It  Is  not  shown 
how  this  language  affected  the  verdict  one 
way  or  the  other.  We  are  not  prepared  to 
hold  that  it  is  reversible  error  for  the  court 
to  compliment  the  jury.  Such  a  matter  must, 
in  the  nature  of  things,  be  left  to  the  good 
taste  of  the  presiding  judge.  How  the  lan- 
guage used  could  have  prejudiced  the  rights 
of  the  accused,  we  cannot  see;  nor  can  we 
understand  why  he  should  object  to  having 
his  case  submitted  to  men  of  the  character 
mentioned. 

8.  It  was  not  error  tor  the  court  to  refuse 
to  allow  the  defendant  to  make  more  than 
one  statement  That  no  such  right  is  given 
him  by  the  law,  and  that  the  granting  of  such 
a  privilege  is  entirely  discretionary  with  the 
trial  court,  has  been  repeatedly  ruled  by  this 
court,  and  It  is  only  necessary  to  cite,  in  pass- 
ing, a  few  of  the  authorities  which  sustain 
this  position.  See  Vaughn  v.  State^  88  Ga. 
732,  16  S.  E.  64;  Boston  v.  State,  94  Ga.  590. 
20  S.  E.  98;  Sharp  v.  State,  111  Ga.  176,  86 
&  E.  633;  Knox  t.  State,  112  Ga.  373,  37  S. 
B.  416. 

9.  Error  is  assigned  because  the  court  al- 
lowed the  solicitor  general  to  propound  to  a 
named  witness  certain  questions  alleged  to 
have  been  leading.  As  to  thl8»  see  the  opin- 
ion of  Chief  Justice  Bleckley  in  Howard  v. 
Johnson,  91  Ga.  319,  18  S.  E.  132,  where  the 
subject  is  dealt  with  as  follows:  "Granting 
that  the  question  propounded  •  •  ^  was 
leading,  the  allowance  of  it  was  not  cause 
for  a  new  trial.  Such  details  In  practice  are 
generally  subject  to  the  discretion  of  the  trial 
court."  See,  also,  Allgood  v.  State,  87  Ga. 
668,  13  S.  E.  569. 

Numerous  other  points  are  made  in  the  mo- 
tion for  a  new  trial,  but  we  have  here  dealt 
with  every  question  which  we  deem  necessary 
to  a  correct  determination  of  the  case.  There 
was  no  material  error  in  the  admission  or  re- 
jection of  evidence,  and  the  charge,  taken  as 
a  whole,  was  full  and  fair.  The  evidence  was 
ample  to  sustain  the  verdict,  and  we  see  no 
error  in  overruling  the  motion  for  a  new  trial. 
Judgment  affirmed.  All  the  justices  concur- 
ring. 

(113  Gfi.  762) 

KOIiLOCK  V.  WEBB  et  al. 
(Supreme  Court  of  Georgia.    July  17,  1901.> 

FINAL  ORDER— APPBALr-WASTB  BY  LIFB 

TENANT. 
1.  The   action   being    against    four    persons 
jointly,  a  judgment  on  demurrer  dismissing  it 
as  to  three  of  them  is  final  in  its  nature,  and 


340 


39  SOUTHEASTBRN  BEPOBTBB. 


(Ga. 


may  be  broaght  to  the  supreme  court  by  the 
plaintiff  while  the  case  is  still  pending  in  the 
conrt  below  as  to  the  other  defendant. 

2.  Remainder-men,  whether  their  interest  be 
Tested  or  contingent,  may  appeal  to  a  conrt  of 
equity  ^o  prevent  the  life  tenant  from  wasting 
and  destroying  the  corpas  of  the  estate. 

(Syllabus  by  the  Court. i 

Error  from  superior  court,  Habersham  coun- 
ty; J.  B.  Estes,  Judge. 

Action  by  Bruce  T.  La  Pierre  and  Bessie 
C.  La  Pierre,  by  W.  W.  Kollock,  guardian, 
against  Hiram  H.  Webb  and  others.  Judg- 
ment for  defendants^  and  plaintiff  Koilock 
brings  error.    Beversed. 

L.  E.  Bleckley,  W.  T.  CSrane,  T.  8.  Bean« 
and  Kobt  McMillan,  for  plaintiff  In  error.  J. 
B.  Jones  and  H.  H.  Deaxit  for  defendants  in 
error. 

GOBB»  J.  Bruce  Thyler  La  Pierre,  Elsie 
May  La  Vieae,  and  Bessie  Calhoun  La  Pierre 
brought  their  petition  in  the  superior  court 
against  Hiram  H.  Webb,  Susan  M.  Webb, 
Anna  B.  La  Pierre^  Individually  and  as  trus- 
tee, and  Thomas  J.  Oastley,  as  sheriff,  alleg- 
ing that  the  plaintiffs  were  the  minor  children 
of  Alonzo  N.  and  Anna  E.  La  Pierre,  that 
their  father  waa  dead,  and  that  they  knew  of 
no  person  whom  they  could  call  to  their  aid 
to  act  as  their  next  friend.  The  petitioners 
further  alleged,  in  substance:  On  February 
20,  1888,  their  mother  (then  Anna  K  Thyler) 
executed  and  delivered  to  their  grandmother, 
Miza  Jane  Thyler,  a  deed  conveying  certain 
'real  estate  situated  in  the  state  of  New  York. 
The  deed  was  executed  in  the  state  of  Geor- 
gia, but  at  the  time  of  its  execution  both  the 
grantor  and  the  grantee  were  residents  of  the 
state  of  New .  Yorlc  Under  the  deed  the 
property  therein  described  was  conveyed  to 
Eliza  Jane  Thyler,  party  of  the  second  part, 
upon  certain  uses  and  trusts,  that  is  to  say: 
'To  let  and  lease  the  same,  and,  after  i)aying 
all  taxes,  assessments,  water  rents,  insurance 
premiums,  repairs,  and  all  other  necessary 
charges  and  expenses,  tp  apply  the  net  income 
of  one-half  part  thereof  to  the  use,  main- 
tenance, and  support  of  the  said  party  of  the 
first  part  for  and  during  her  natural  llf e^  and 
on  her  death  to  convey,  transfer,  and  pay  over 
the  half  part  of  the  said  premises^  or  that 
which  shall  have  been  substituted  in  its 
place,  as  hereinafter  provided,  to  the  lawful 
issue  of  the  said  party  of  the  first  part,  to 
them  and  their  heirs,  forever.  But  if  the  said 
party  of  the  first  part  shall  die,  leaving  no 
lawful  issue  her  surviving,  then  to  convey, 
transfer,  and  pay  over  the  same  to  such  per- 
son or  persons  in  such  proportions  as  she 
shall  by  her  last  will  and  testament,  or  in- 
strument in  the  nature  of  such  will,  appoint 
and  direct  But  tf  she  shall  die  leaving  no 
lawful  issue  her  surviving,  and  no  such  last 
will,  or  instrument  in  the  nature  of  a  will, 
then  to  convey,  transfer,  and  pay  over  the 
same  to  the  right  heirs  at  law  of  the  said 
party  of  the  first  part,  to  them  and  their 
heirs,  forever.    And  to  apply  the  net  Income 


of  the  other  half  part  of  the  said  premisc^s, 
or  that  which  may  be  substituted  in  its  place, 
to  the' use,  maintenance,  and  support  of  the 
said  party  of  the  second  part  for  and  during 
ber  natural  life;  and  if  she  shall  die  before 
the  said  party  of  the  first  part,  then,  after 
her  death,  to  apply  the  said  net  income  to 
the  use  and  maintenance  of  the  said  party  of 
the  first  part  during  the  residue  of  .her  natural 
life,  and  on  the  death  of  the  survivor  of  the 
said  parties  of  the  first  and  second  parts  to 
convey,  transfer,  and  pay  over  the  said  half 
part  of  the  said  premises,  or  that  which  shall 
have  been  substituted  in  its  place,  to  the 
lawful  issue  of  the  said  party  of  the  first  part, 
to  them  and  their  heirs,  forever.  But  if  the 
said  party  of  the  first  part  shall  leave  no 
lawful  issue  surviving  the  said  survivor  of  the 
parties  hereto,  then  to  convey,  transfer,  and 
pay  over  the  said  half  part  of  the  said  prem- 
ises, or  its  substitute,  to  such  person  or  pe3> 
sons,  and  In  such  proportions,  as  the  said 
party  of  the  second  part  shall,  by  her  last 
will  and  testament,  or  instrument  in  the 
nature  of  a  last  will,  direct  and  appoint,  and, 
in  default  of  such  wHl  or  instrument,  to  the 
right  heirs  at  law  of  the  said  party  of  the 
first  part,  to  them  and  their  h^rs,  forever. 
With  the  power  unto  the  said  party  oi  the 
second  part  and  her  successors,  and  she  and 
they  are  hereby  expressly  authorized  and  em- 
powered, to  sell  and  convey  the  said  premises, 
or  any  portion  or  portions  thereof,  and  any 
and  all  real  estate  which  may  be  substituted 
in  its  place,  and  any  portion  or  portions  there- 
of, with  the  consent,  however,  of  the  said 
party  of  the  first  part,  to  be  evidenced  by  her 
Joining  hi  and  executing  the  instrument  or  in- 
struments of  conveyance  thereof,  and  to  in- 
vest and  keep  invested  the  proceeds  thereof, 
or,  with  the  consent  of  the  said  party  of  the 
first  part,  to  purchase  with  the  said  proceeds 
other  real  estate,  and  to  hold  the  said  pro- 
ceeds, securities,  or  investments,  and  real  es- 
tate so  purchased  with  the  said  proceeds  upon 
the  same  trusts,  for  the  same  uses,  and  with 
the  same  powers  as  the  premises  herein  de- 
scribed." Eliza  Jane  Thyler  is  dead,  and 
Anna  B.  La  Pierre  has  been  appointed  her 
successor  in  the  trust  provided  for  in  the 
deed.  The  deed  was  within  the  provision? 
of  that  part  of  the  laws  of  New  York  relat- 
ing to  uses  and  trusts,  wherein  it  was  pro- 
vided, among  other  things,  that:  ''Future 
estates  are  either  vested  or  contingent  They 
are  vested  when  there  is  a  person  in  being 
who  would  have  an  immediate  right  to  the 
possession  of  the  lands  upon  the  ceasing  of 
the  intermediate  or  i»Tecedent  estate.''  The 
deed  was  a  New  York  contract,  and  under  the 
law  of  New  Yortc  Just  quoted  the  plaintiffs 
were  vested  remainder-men.  The  property 
mentioned  in  the  deed  was  worth  from  twen- 
ty-eight to  thirty  thousand  dollars,  and  the 
net  income  therefrom  was  flmm  twelve  to 
fifteen  hundred  'dollars  per  annum.  A  por- 
tion of  the  property  was  subsequently  sold 
and  the  proceeds  Invested  in  property  In  the 
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state  of  North  Carolina.  In  ylolation  of  tbe 
deed  of  trust,  Eliza  Jane  Tbyler  and  tbe  fath- 
er and  mother  of  pl^ntiffs  incumbered  the 
property  in  North  OaroUna  with  a  mortgage 
to  secure  a  debt  due  to  a  bulldiii^  an,d  loan 
association,  which  iaad  full  notice  of  the  want 
of  power  in  the  parties  to  legally  create  the 
lien.  In  1S80  petitioners'  father  became  ac- 
quainted with  H.  H.  Webb,  of  GlarksviUe, 
Ga.;  and  the  petition  then  proceeds  to  set 
forth  various  transactions  between  Webb  and 
Mrs.  La  Pierre  and  Mrs.  Thyler,  and  between 
Mrs.  Webb  and  Mrs.  La  Pierre,  consisting  of 
saies^  loans  of  money,  conveyances^  mort- 
gages, and  the  lilce,  from  which  it  appears 
that  the  remaining  portion  of  the  New  York 
property  had  been  sold,  and  the  proceeds  used 
to  pay  the  individual  debts  of  the  father  and 
mother  of  the  plaintiffs,  the  debt  due  the 
loan  association  by  mortgage  on  the  North 
Carolina  property  belAg  one  of  them.  As  a 
consequence  of  these  various  transactions  be- 
tween the  Webbs  and  the  mother  and  grand- 
mother of  plaintiffs,  the  proceeds  of  the  sale 
of  the  property  mentioned  in  the  deed  of  1883, 
as  well  as  the  proceeds  of  the  salei^  of  other 
property  bought  with  the  proceeds  arising 
from  the  sale  of  the  property  mentioned  in 
the  deed,  have  become  intermingled  with  th^ 
individual  property  of  Webb  and  his  wife, 
both  of  whom  had  notice  at  the  time  of  each 
transaction  of  the  source  from  which  the 
money  which  went  ,  into  their  possession 
arose;  and,  if  something  is  not  done  to  pre- 
vent it,  the  entire  propertj  will  be  dissipated, 
and  the  interests  both  of  petitioners*  moth- 
er as  the  life  tenant  and  of  themselves  as  re- 
mainder-men will  be  entirely  dissipated,  and 
upon  the  death  of  their  mother  there  will  be 
nothing  remaining  of  the  New  York  property, 
or  the  proceeds  arising  from  the  sale  thereof. 
It  is  distinctly  alleged  that  the  proceeds  of 
the  different  sales  can  be  directly  traced  into 
the  possession  of  Webb  and  his  wife,  both 
of  whom  had  full  notice  of  the  fact  that  the 
mother  of  plaintiffs  had  no  right  to  use  the 
I^oceeds  in  any  othe^  way  than  for  purposes 
of  reinvestment.  The  petition  describes  with 
great  particularity  each  of  the  transactions 
referred  to,  and  the  property  to  which  it  re- 
lates, and  into  whose  possession  tbe  property 
and  process  thereof  h^ve  gone.  Webb  is  at- 
tempting to  have  sold  a  portion  of  the  prop- 
erty which  was  still  in  the  possession  of  their 
mother  under  certain  tax  executions  of  which 
he  claimed  to  be  the  transf ^ee.  These  trans- 
fers were  invalid,  for  the  reason  that  they 
were  not  made  by  a  proper  officer,  being 
made  by  the  tax  collector,  when  they  should 
have  been  made  by  the  sheriff.  The  prayers 
of  the  petition  were,  in  substance,  that  the 
sale  under  the  tax  executions  be  enjoined; 
that  Webb  be  restrained  from  further  trans- 
ferring his  property,  or  removing  beyond  the 
Jurisdiction  of  the  state;  that  a  certain  note 
signed  by  the  mother  of  petitioners  Indi- 
vidually and  as  trustee,  and  payable  to  Mrs. 
Webb,  together  with  a  moirtgage  given  to  se- 


cure the  note,  be  set  aside  and  canceled;  that 
a  full  accounting  of  the  property  traceable 
into  the  hands  of  the  different  defendants  be 
had;  and  that  it,  by  a  proper  decree,  be 
placed  in  a  position  where  it  might  be  used  in 
the  manner  described  in  the  deed  of  ^1883  dur- 
ing the  lifetime  of  the  mother  of  petitioners, 
so  that  the  property,  after  her  death,  may 
be  delivered  to  the  plaintiffs,  as  contemplated 
by  the  deed.  While  the  case  was  pending, 
KoUock  was  appointed  guardian  ad  litem  for 
the  petitioners,  and  thus  became  a  party 
plaintiff  to  the  case.  All  of  the  defendants 
except  Mrs.  La  Pierre  united  in  a  demurrer 
to  the  petition,  in  which  they  set  up  that  there 
was  no  equity  in  the  petition,  and  that  it  set 
forth  no  cause  of  action;  that  it  appeared 
upon  the  face  of  the  petition  that  the  plain- 
tiffs had  no  title  to  the  property,  and  no  right 
to  recover  and  maintain  the  suit,  and  that 
no  such  right  had  accrued  to  th^  under  the 
deed  upon  which  they  based  their  claim;  that 
under  the  deed  the  absolute  title  was  in  n 
trustee,  and  that  during  the  life  of  Mrs.  La 
Pierre  the  trust  was  executory,  and  the  re- 
mainder was  contingent;  and  that  until  the 
death  of  the  life  tenant  the  sole  right  of  ac- 
tion was  in  the  trustee,  and  in  no  other  per- 
son whatsoever.  The  court  sustained  the 
demurrer,  and  the  plaintiffs  excepted. 

1.  Upon  the  call  of  the  case  a  motion 
was  made  to  dismiss  the  writ  of  error  upon 
the  ground  that  the  case  was  still  pend- 
ing in  the  court  below,  for  the  reason  that, 
as  Mrs.  La  Pierre  had  not  united  In  the 
demurrer,  the  case  was  still  pending  as  to 
her.  Under  the  ruling  made  In  tbe  case  of 
McGaughey  v.  Latham,  63  Ga.  67,  the  mo- 
tion to  dismiss  the  writ  of  error  must  be 
overruled.  It  was  there  held  that  the  action 
being  against  two  persons  jointly,  a  judg- 
ment on  demurrer  dismissing  it  as  to  one 
of  the  defendants  is  final  in  its  nature,  and 
may  be  brought  to  this  court  by  the  plain- 
tiff while  the  case  is  still  pending  in  the 
court  below  as  to  the  other  defendant. 
In  the  opinion  Mr.  Justice  Bleckley  said: 
"The  action  brought  was  a  joint  action 
against  two,  and  no  such  action  is  now  pend- 
ing in  that  court,  the  court  having  dismiss- 
ed it  as  to  one  of  the  defendants  on  the  de- 
murrer which  we  have  just  discussed.  The 
judgment  of  dismissal  was  final  in  its  na- 
ture, and  while  it  stood  no  further  proceed- 
ings could  be  had  below  except  against  the 
other  defendant.  It  is  manifest  that  the 
case  as  a  joint  action  was  at  an  end,  and 
that  to  reinstate  it  the  plaintiffs  were  with- 
out remedy  other  than  a  writ  of  error." 
See,  also,  Sutherlln  v.  Agency,  53  Ga.  442. 
In  Shealy  v.  Toole,  66  Ga.  573,  it  was  held 
that  the  grant  of  a  nonsuit  as  to  one  of 
two  defendants  is  not  such  a  final  judg- 
ment as  will  give  the  other  the  right  to 
bring  the  case  to  this  court,  it  appearing 
that  tbe  case  was  still  pending  in  the  court 
below  as  to  the  other  defendant  The  case 
of  Zom  V.  Lamar,  71  Ga.  80,  85,  Is  clearly 
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distinguishable  from  the  case  of  McGaugbey 
T.  I<atham,  supra,  but  some  of  the  language 
of  Mr.  Chief  Justice  Jackson  on  page  88 
would  indicate  that  he  did  not  apprehend 
what  seems  to  us  to  be  the  full  purport  of 
the  ruling  made  in  the  McGaughey  Case. 
Th4)  language  of  the  learned  chief  Justice 
rather  indicates  that,  where  the  cause  of  ac- 
tion was  joint,  a  dismissal  as  to  one  of  the 
defendants  would  authorize  the  bringing  of 
a  writ  of  error,  notwithstanding  the  case 
had  not  been  dismissed  as  to  the  other; 
but  that,  where  the  action  was  Joint,  though 
the  cause  of  action  was  several,  the  right 
to  bring  a  writ  of  error  while  the  case  was 
pending  as  to  one  of  the  defendants  did  not 
exist.  Upon  an  examination  of  the  Mc- 
Gaughey Case,  it  will  appear  that  the  action 
was  joint,  but  that  the  cause  of  action  was 
several,  the  suit  being  against  one  alleged 
to  be  indebted  upon  an  account  and  against 
another  alleged  to  be  liable  on  account  of 
a  promise  to  pay  the  account.  The  object 
of  the  suit  was  to  hold  the  latter  x>erson  lia- 
ble as  security,— a  liability  which  could  have 
been  asserted  in  a  suit  brought  against  him 
alone,  provided  he  was  liable  at  all  as  se- 
curity. In  the  case  of  Deadwyler  v.  Bank, 
110  Ga.  511,  35  S.  B.  779,  the  court  followed 
the  reasoning  of  Mr.  Chief  Justice  Jackson 
in  Zom  v.  Lamar.  The  case  of  McGaughey 
V.  Latham  being  a  unanimous  decision  by 
three  judges,  and  never  having  been  und^ 
review,  must  be  followed  in  preference  to 
the  later  case  of  Zom  v.  Lamar,  even  if  that 
decision  can  be^  properly  construed  to  be  in 
conflict  with  the  McGaughey  Case,  as  well 
as  in  preference  to  Shealy  v.  Toole,  notwith- 
standing that  was  a  unanimous  decision, 
and  Deadwyler  v.  Bank,  which  was  a  de- 
cision by  five  justices  only,  and  therefore 
not  absolutely  binding  as  authority.  It  is 
our  duty,  in  any  event,  to  follow  the  earll^ 
decisions  of  the  court  when  concurred  in 
by  all  the  members  of  the  court;  but  we 
the  more  cheerfully  follow  them  In  cases 
which,  like  the  present,  relate  solely  to  ques- 
tions of  practice,  which  it  is  Important 
should  be  settled,  and  not  open  to  fluctu- 
ation, notwithstanding  they  may  be  not  in 
exact  accord  with  technical  niceties.  The 
present  case  being  an  action  against  several 
persons  jointly,  and  not  a  joint  cause  of  ac- 
tion ag^ainst  them,  the  rule  laid  down  In 
McGaughey  v.  Latham,  supra,  is  control- 
ling. See,  also.  Rives  v.  Rives  (Ga.)  89  S.  B. 
79,  In  which  it  appears  that  this  court.  In 
allowing  a  reinstatement,  did  so  solely  on 
the  idea  that  by  a  correction  of  the  record 
it  was  shown  that  the  original  petition  set 
forth  a  joint  cause  of  action;  thus  ag^ain 
following  the  reasoning  of  Mr.  Chief  Justice 
Jackson  referred  to  above.  This,  however, 
resulted  in  no  injury  to  any  party,  for  the 
case  was  actually  reinstated  and  decided  on 
its  merits. 

2.  It  was  (Contended  by  counsel  for  plain- 
tiff in  error  in  the  argument  here  that  the 


deed  of  1883  should  be  construed  according 
to  the  laws  of  New  York,  while  counsel  for 
the  defendants  in  error  contended  that  it 
was  governed  as  to  validity  and  efltect  by 
the  laws  of  Georgia.  For  reasons  which 
will  hereafter  appear,  we  do  not  consid^  it 
material  to  a  proper  determination  of  the 
case  to  authoritatively  decide  this  question, 
though  we  incline  to  the  opinion  that,  as 
both  the  grantor  and  the  grantee  in  the  deed 
were  domiciled  in  the  state  of  New  York  at 
the  time  it  was  executed,  and  the  property 
upon  which  It  was  operative  was  located  in 
that  state,  tiie  validity  and  effect  of  the  con- 
tract must  be  determined  by  the  laws  of 
New  York,  notwithstanding  its  actual  execu- 
tion may  have  taken  place  in  the  state  of 
Georgia.  See,  in  this  connection,  Latlne  v. 
Clements,  8  Ga.  432;  Kerr  y.  White,  52  Ga. 
362;  3  Am.  &  Bng.  Enc.  Law  (1st  Bd.)  563; 
Story,  Oonfl.  Laws  (8th  Ed.)  §  363.  Relying 
upon  the  allegations  hi  the  pleadings  as  to 
what  is  the  law  of  New  York,  so  far  as  these 
allegations  give  information  on  the  subject 
and  the  presumption  that  the  common  law 
is  of  force  as  to  matters  about  which  there 
are  no  allegations,  we  think  that,  whether 
or  not  the  deed  be  construed  under  the  law 
of  New  York  or  under  the  law  of  this  state, 
a  proper  construction  of  the  same  is  as  fol- 
lows: After  the  death  of  Mrs.  Thyler,  Mrs. 
La  Pierre  is  entitled  to  a  life  estate  in  the 
whole  property,  and,  as  life  tenant,  is  enti- 
tled to  the  Income  and  profits  arising  from 
the  property  during  her  life,  the  corpus  be- 
ing kept  intact  to  pass  to  those  who  are  to 
take  under  the  terms  of  the  deed  after  her 
death.  The  deed  having  been  executed  be- 
fore the  marriage  of  Mrs.  La  Pierre,  the  re- 
mainder over  to  her  lawful  issue  and  their 
heirs,  forever,  created  a  contingent  remain- 
d^;  but  upon  the  marriage  of  Mrs.  La 
Pierre,  and  birth  of  children,  the  contingency 
no  longer  existed.  There  were  then,  during 
the  existence  of  the  particular  estate  upon 
which  the  remainder  was  based,' persons  In 
esse  to  answer  to  the  description  provided 
for  the  remainder-men,  and  the  remainder 
became  vested;  but  this  remainder,  though 
vested,  under  the  other  terms  in  the  deed, 
belonged  to  that  class  of  vested  remainders 
which  was  subject  to  be  devested  upon  the 
death  of  Mrs.  La  Pierre  without  lawful  issue 
surviving  her.  See  20  Am.  &  Bng.  Enc.  Law 
(Ist  Bd.)  838  et  seq.;  Daniel  v.  Danid,  102 
Ga.  181,  183,  28  S.  B.  167,  and  cases  cited; 
McDonald  v.  Taylor,  107  Ga.  43,  46,  32  S. 
B.  879,  and  cases  cited.  While,  in  our  opin- 
ion, the  deed,  properly  construed,  gives  to 
the  living  children  of  Mrs.  La  Pierre  a  vest- 
ed remainder,  subject  to  be  devested  upon 
her  death  without  issue,  still,  for  the  pui> 
poses  of  the  present  case,  we  thixik  it  is 
immaterial  whether  the  remainder  created 
by  the  deed  for  the  benefit  of  the  children 
of  Mrs.  La  Pierre  was  vested  or  contingent. 
A  life  tenant  is  entitled  to  the  corpus  of  the 
property  for  his  own  use,  but  this  posses- 
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sion  l8  subject  to  the  right  of  the  remainder-  i 
men  to  have  the  property  in  a  state  of  se- 
curity to  be  forthcoming  to  them  upon  the 
termination  of  the  life  estate.  Bowman  v. 
Long,  2G  Ga.  142.  In  Dickinson  y.  Jones,  36 
Ga.  07,  it  was  held  that  threatened  waste 
by  any  life  tenant,  or  person  claiming  under 
such  a  one,  would  be  promptly  and  efficient- 
ly restrained  by  a  court  of  equity  upon  ap- 
plication by  any  remainder-man.  In  the 
case  of  Grlswold  v.  Greer,  18  Ga.  546,  it 
was  distinctly  ruled  that  a  contingent  re- 
mainder-man had  a  right  to  bring  a  suit 
against  the  life  tenant  and  one  co-operating 
with  him  to  prevent  the  waste  of  the  corpus 
of  the  property,  and  the  removal  of  the  same 
beyond  the  Jurisdiction  of  the  court  The 
right  of  a  contingent  remainder-man,  either 
in  his  own  name  or  through  a  proper  repre- 
sentatiye,  to  appeal  to  a  court  of  equity  dur- 
ing the  continuance  of  the  life  estate  for 
the  preservation  and  security  of  the  property, 
in  order  that  it  might  be  forthcoming  at  the 
termination  of  the  life  estate,  was  distinctly 
recognized  in  the  case  of  Keaton  v.  Bagga, 
53  Ga.  226.  See,  also,  Fleming  v.  Hughes, 
00  Ga.  449,  27  S.  B.  791.  In  Clarke  v.  De-' 
veauz,  1  Rich.  (S.  G.)  172,  the  supreme  court 
of  South  Carolina  held  that  cestuis  que  trust- 
ent  whose  interests  are  future  and  ccmtin- 
g^it  may,  upon  sufficient  grounds,  maintain 
a  bill  against  the  trustee  and  tenant  for 
life  to  have  their  interests  secured.  In  the 
opinion  Moses,  C.  J.,  said:  '*If  the  remain- 
der is  only  contingent,  still  the  party  rep- 
resenting it,  as  we  have  said.  Is  not  pre- 
vented from  seeking  the  aid  of  this  court 
for  its  safety  a^d  preservation.  A  cestui 
que  trust,  though  entitled  to  a  mere  contin- 
gent benefit,  may,  upon  reasonable  cause 
shown,  apply  to  this  court  to  have  his  inter- 
est properly  secured.  *  *  *  It  might  not, 
probably,  be  stretching  the  Jurisdiction  of 
equity  too  far  to  say  that  one  who  holds 
for  a  contingent  remainder-man,  and  who 
fraudulently  converts  the  estate  confided  to 
him  to  his  own  use,  may  be  held  to  answer 
for  such  disposition,  either  by  requiring  an 
account,  and  the  payment  of  the  money  into 
court,  or.  If  the  property  is  still  under  his 
contrc>l,  to  transfer  it  to  the  succeeding  trus- 
tee." A  case  very  similar  to  the  present 
one  is  that  of  Wright  v.  Miller,  8  N.  Y.  9, 
59  Am.  Dec.  438.  In  that  case  a  conveyance 
of  real  estate  was  made  to  a  trustee,  with 
power  with  the  grantor's  consent  during  her 
life  to  sell  or  lease,  and  from  the  proceeds, 
after  defraying  the  expenses  of  the  trusts, 
to  pay  over  the  residue  for  the  reasonable 
support  of  the  grantor  as  she  might  require 
the  same  during  her  life,  and  to  accumulate 
the  surplus,  and  at  her  death  to  apply  it  to 
the  bringing  up,  education,  and  support  of 
such  child  or  children  as  she  should  or  might 
have  during  the  life  of  such  child  or  chil- 
dren, with  remainder  over  in  default  of  chil- 
dren. It  was  held  that  the  life  tenant  did 
not  have  vested  in  h»  by  the  tferms  of  the 


deed  an  equitable  fee  simple,  and  she  had  no 
power  to  extinguish  the  trust  by  conveyance 
to  a  third  party;  and  that,  upon  the  gran- 
tor's having  children,  they  became  entitled 
to  a  vested  interest  in  the  trust  estate,  and 
to  bring  an  equitable  action  to  avoid  a  fraud- 
ulent disposition  of  it  by  the  grantor  and 
trustee.  See,  also,  Johnson  v.  Johnson 
(Ohio)  38  N.  B.  61;  Dunham  v.  Mllhous,  70 
Ala.  596.  606;  2  Perry,  Trusts  (5th  Ed.)  §§ 
539,  540,  547.  When  it  is  conceded  that  the 
plaintifiCs  are  entitled  to  be  heard  in  a  court 
of  equity,~and  we  think  they  are  so  entitled, 
whether  their  interest  be  that  of  vested  or 
merely  contingent  remainder-men,— there  is 
no  difficulty  whatever  in  holding  that,  as 
against  the  demurrers  filed  to  the  petition, 
the  plaintiffs  are  entitled  to  the  relief  sought 
upon  the  allegations  made  by  them.  The 
life  tenant  under  the  deed  has  now  become 
the  trustee,  and  by  reason  of  contracts,  con- 
veyances, and  other  transactions  entered  in- 
to by  her  In  her  Individual  capacity  as  well 
as  in  her  capacity  as  trustee,  a  poiftion  of 
the  trust  property  has  been  converted  into 
money,  and  has  passed  into  the  hands  of 
Webb  and  his  wife,  and  there  is  a  probability 
that  the  remaining  portion  will  be  sold,  and 
the  money  arising  therefrom  pass  likewise 
into  their  hands,  or  into  the  possession  of 
some  one  who  may  have  no  notice  that  it  Is 
charged  with  the  trust;  the  allegations,  in 
effect,  showing  a  state  of  affairs  where,  un- 
less relief  along  the  lines  indicated  in  the 
prayers  of  the  petition  is  granted  to  the  re- 
mainder-men, there  will  not  only  be  no  es- 
tate to  be  turned  over  to  the  remainder-men 
at  the  expiration  of  the  life  estate,  without 
regard  to  who  may  be  entitled  to  take  at 
that  time,  but  the  estate  will  be  entirely 
consumed,  destroyed,  and  dissipated  before 
the  time  for  the  life  estate  Itself  to  deter- 
mine. Under  such  circumstances  the  re- 
mainder-men, whether  contingent  or  vested, 
either  in  their  own  name  or  in  that  of  a 
proper  representative,  have  a  right  to  be 
heard  in  a  9uit  against  the  life  tenant  and 
trustee  and  those  co-operating  with  her  to 
have  an  accounting,  and  determine  how 
much  of  the  property  In  which  they  are  in- 
terested as  remainder-men  is  still  in  the 
possession  of  the  life  tenant  and  trustee,  how 
much  is  still  in  the  possession  of  the  other 
defendants,  who  took  the  same- with  notice 
of  the  rights  of  the  plaintiffs,  how  much  is 
in  the  possession  of  the  defendants  other 
than  the  life  tenant  -which  has  been  pur- 
chased with  the  proceeds  arising  from  the 
sale  of  property  by  the  life  tenant,  and  how 
much  of  the  proceeds  of  such  sales  has  gone 
into  the  possession  of  the  other  defendants 
with  knowledge  of  the  source  from  which  it 
was  derived;  and,  upon  these  facts  being  as- 
certained, a  decree  should  be  entered  fixing 
and  ascertaining  of  what  the  estate  consist- 
ed at  the  date  of  the  decree,  and  making 
provision  for  its  investment  and  preserva- 
tion,  either  by  the  present  trustee,  or  by  a 
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Bticcessor  to  be  appointed  if  tbe  pres^ent  trus- 
tee is  then  for  any  reason  an  improper  per- 
son to  be  intrusted  in  the  future  with  the 
corpus  of  the  property.  The  petition  set 
forth  a  cause  of  action.  If  its  allegations 
are  true,— and  for  the  purposes  of  tbe  de- 
murrer this  must  be  admitted,— it  Is  OTer- 
fiowing  with  equity,  and  is  not  subject  to 
any  of  the  objections  set  up  in  the  demurrer. 
The  allegations  are  sufQclent  in  their  nature 
to  make  a  strong  appeal  to  the  conscience 
of  the  chancellor  for  the 'preservation  of  the 
rights  of  these  helpless  infants,  who  so  plain- 
tively appeal  to  the  court  to  be  allowed  to 
come  under  its  protection  as  wards  in  chan- 
cery. If  the  prayers  of  the  petition  are  not 
sufficient  to  give  all  of  the  relief  which  the 
circumstances  of  the  case  require,  they  may 
be  amended  when  the  case  comes  on  for  a 
final  hearing.  The  plaintiffs  are  entitled  to 
be  heard  by  a  court  of  equity.  They  have 
Just  cause  for  appealing  to  that  tribunal,  and 
the  doors  of  that  court,  which  Is  supposed 
to  always  have  a  ready  and  willing  ear  to 
hear  the  cries  of  the  weak,  the  helpless,  the 
wronged,  and  the  friendless,  should  not  have 
been  closed  against  them.  ^'Equity  wishes 
the^  plundered,  the  deceived,  and  the  ruined, 
above  all  things,  to  have  restitution."  1 
Oycl.  Law  &  Proc.  p.  1159,  citing  Lofft,  Max. 
874.  Judgment  reversed.  All  the  Justices 
concurring. 


•.<11S  Oil  S80) 

LA  PIERRB  V.  WEBB  et  al. 
(Supreme  Oourt  of  Georgia.    July   18,   1901.) 

PLEADINQ— AMENDMENT— RBS  JUDICATA 

1.  An  amendment  to  a  petition  brought  by 
one  in  his  individual  capacity,  making  allega- 
tions and  asking  for  relief  which  would  be  ap- 
propriate to  the  plaintiff  in  a  respresentative 
capacity,  but  not  as  an  indiyidual,  is  properly 
disallowed  when  there  Is  no  offer  to  amend 
the  petition  by  making  the  same  one  in  the 
name  of  the  plaintiff  In  a  representative  ca- 
pacity. 

2.  A  Jndgment  overruling  a  demurrer  to  a 
foreclosure  proceeding  filed  against  a  person  in 
both  an  individual  and  representative  capacity, 
and  which  raises  the  question  that  the  mort- 
gagor in  his  representative  capacity  had  no 
nght  to  create  the  lien,  is  conclusive  upon  the 
mortgagor  both  as  an  individual  and  in  his 
representative  capacity. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Habersham 
county;  J.  B.  Estes,  Judge. 

Action  by  Anna  B.  La  Pierre  against  H. 
H.  Webb  and  S.  M.  Webb.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

W.  ^.  Orane,  Thos.  S.  Bean,  and  Robt  Mc- 
Millan, for  plaintiff  in  error.  H.  H.  Perry, 
Chas.  L.  Bass,  J.  B.  Jones,  and  J.  J.  Bowden, 
for  defendants  In  error. 

OOBB,  J.  Anna  B.  La  Pierre  filed  In  the 
superior  court  an  equitable  petition  against 
H.  H.  Webb  and  Susan  M.  Webb,  setting 
up  that  certain  trust  property  in  which  she 


was  interested  as  life  tenant  and  her  chil- 
dren as  remainder-men  had  been  sold,  and 
that  a  portion  of  the  funds  arising  from  such 
sale  had  been  paid  ix>  the  defendants;  and 
praying  for  an  accounting  by  the  defendants 
of  the  sums  so  received;  and  also  praying 
that  a  certain  mortgage  which  had  been  exe- 
cuted by  the  plaintiff  individually  and  as 
trustee  be  declared  void,  and  delivered  up  to 
be  canceled.  Subsequently  to  the  filing  of 
this  suit,  Susan  M.  Webb  filed  hi  the  supe- 
rior court  against  Anna  B.  La  Pierre  Indi- 
vidually and  as  trustee  a  proceeding  to  fore- 
close the  mortgage  Just  referred  to.  To  the 
foreclosure  proceeding  the  defendants  filed 
a  demurrer,  one  ground  of  which  was  that  she 
had  no  authority  to  execute  the  mortgage  as 
trustee.  This  demurrer  was  overruled.  Aft- 
er answers  had  been  filed  in  each  case,  an 
order  was  passed  referring  both  the  equita- 
ble petition  and  the  foreclosure  proceeding 
to  an  auditor,  who  was,  by  an  order,  per- 
mitted to  hear  the  cases  together,  and  make 
only  one  report  or  two  reports,  as  he  deemed 
best,  but  there  was  no  order  consolidating 
the 'two  cases.  The  cases  were  heard  by  the 
auditor,  and  he  made  one  report,  but  dealt 
with  each  case  separately  therein.  To  the 
report  Anna  B.  La  Pierre  filed  certain  ex- 
ceptions of  law,  which  were  overruled,  and 
she  filed  a  bill  of  exceptions  assigning  error 
upon  the  Judgment  overruling  her  excep- 
tions. When  the  case  was  called  in  this 
court,  a  motion  was  made  to  dismiss  tbe 
writ  of  error  upon  the  ground  that  it  appears 
from  the  record  that  the  plaintiff  In  error 
has  attempted  to  bring  to  this  court  two  sep- 
arate cases  on  one  writ  of  error.  While  the 
bill  of  exceptions  refers  to  two  cases,  and 
while  there  are  in  the  transcript  of  the  rec- 
ord copies  of  the  record  in  each  of  the  cases, 
after  a  careful  examination  of  the  bill  of 
exceptions  in  the  light  of  the  record,  we  are 
satisfied  that,  properly  construed,  the  bill 
of  exceptions  does  not  attempt  to  bring  un- 
der review  the  rulings  made  in  both  of  the 
cases,  but  that  the  only  rulings  complained 
of  are  those  which  were  made  in  the  case 
of  the  equitable  petition  brought  by  Anna 
B.  La  Pieire  against  H.  H.  and  Susan  M. 
Webb,  and  that  the  references  in  the  bill  of 
exceptions  to  the  other  case  are  merely  ex- 
planatory, and  no  assignment  of  error  In  the 
bill  of  exceptions  can  be  properly  applied 
to  the  Judgment  rendered  In  the  foreclosure 
proceeding.  The  bill  of  exceptions  recites 
at  the  b^lnning,  where  it  is  usual  to  desig- 
nate the  case  which  is  sought  to  be  brought 
to  the  court  by  a  bill  of  exceptions,  that 
'*there  came  on  to  be  tried  In  the  case  of 
Anna  B.  La  Pierre  against  H.  H.  Webb  and 
Mrs.  Susan  M.  Webb  certain  exceptions  to 
an  auditor's  report,  said  case  having  been  an 
equitable  petition,"  etc.,  and  then  proceeds 
to  state  that  that  case,  'together  with  a 
proceeding  to  foreclose  a  mortgage,  brought 
by  Mrs.  Susan  M.  Webb  against  Anna  E. 
La  Pierre,"  had  been  referred  to  an  auditor. 
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etc  The  aaslgnmentfl  of  error  In  the  bill 
of  exceptions  are  upon  the  overmllng  of  ex- 
ceptions to  the  auditor's  report  There  Is 
no  assignmeht  of  error  in  reference  to  any* 
thing  done  in  the  foreclosure  proceeding, 
and,  notwithstanding  the  bill  of  exceptions 
is  confused,  and  by  no  means  clear,  we  are 
of  opinion  that  a  fair  construction  of  it 
shows  that  it  was  not  the  Intention  of  the 
pleader  to  bring  before  this  court  for  re- 
view any  other  case  than  that  of  the  equi- 
table petition  filed  by  Anna  B.  La  Pierre 
against  the  Webbs.  Bo  construing  the  bill 
of  exceptions,  the  first  assignment  of  eanroT 
to  be  dealt  with  is  that  which  complains  that 
the  court  erred  in  overruling  that  exception 
to  the  auditor's  report  which  complains  of 
the  ruling  of  the  auditor  sustaining  the  de* 
murrer  of  the  defendants  to  the  amendment 
offered  by  the  plaintiff  to  her  petition.  This 
amendment  was  offered  before  the  auditor 
after  the  case  had  been  referred.  The  case, 
as  originally  brought,  was  one  by  Anna  E. 
La  Pierre  in  her  individual  capacity.  While 
there  were  a  number  of  allegations  in  the 
petition  in  reference  to  a  trust  estate  of 
which  she  was  trustee,  and  in  reference  to 
the  interests  of  her  children  under  a  trust 
deed,  the  suit  was  by  her  solely  in  her  in- 
dividual capacity,  and  under  her  original  pe- 
tition she  was  entitled  to  no  relief  whatever 
except  such  as  might  be  necessary  to  pro>- 
tect  her  in  her  rights  as  an  individual  in 
the  property  and  transactions  referred  to  in 
the  petition.  In  the  amendment  offered  she 
was  still  proceeding  as  an  individual,  but 
attempting  to  set  up  rights  as  trustee  for 
her  children  in  the  property  referred  to  in 
the  original  petition,  and  the  relief  prayed 
for  by  her  was  that  which  was  appropriate 
if  she  had  brought  the  action  in  her  repre- 
sentative capacity.  Keeping  in  mind  that 
the  suit  was  by  Anna  B.  La  Pierre  as  an 
individual,  and  not  in  her  representative 
capacity,  it  appears  that  the  amendment  was 
properly  disallowed,  for  the  reason  that  there 
was  nothing  therein  which  authorized  any 
relief  to  her  in  her  individual  capacity,  and 
the  averments  in  the  amendment  and 
prayers  thereof  were  those  which  would  be 
appropriate  if  the  suit  had  been  brought  by 
her  in  her  representative  capacity  as  trustee 
for  her  children.  There  was  no  offer  to 
amend  by  changing  the  capacity  in  which 
she  sued  to  one  as  trustee,  which  it  seems 
might  have  been  done;  the  Code  declaring 
that  in  an  action  by  or  against  an  individual 
the  pleadings  may  be  amended  by  inserting 
his  representative  capacity.  Civ.  Code,  | 
5100.  See,  also,  Higdon  v.  Heard,  14  Oa. 
255  a);  Poole  T.  Hines,  52  Ga.  500;  Tift  v. 
Towns,  OS  Oa.  240.  The  defendants  in  the 
foreclosure  proceeding  having  filed  a  demur- 
rar  raising  the  question  as  to  whether  Anna 
B.  La  Pierre,  as  trustee,  had  authority  to 
execute  the  mortgage,  and  this  demurrer 
having  been  overruled  by  the  Judge  before 
the  case  was  referred  to  the  auditor,  the 


auditor  held  that  tbik  ruling  concluded  Anna 
B.  La  Pierre  from  raising  any  question  in 
the  equitable  petition,  even  if  it  could  be 
properly  raised  there,  as  to  the  right  of  the 
trustee  to  create  a  lien  by  mortgage  upon 
the  trust  property.  This  ruling  of  the  auditor 
was  also  excepted  to.  We  think  the  auditor 
ruled  correctly,  and  that  the  Judge  commit- 
ted no  error  in  overruling  the  exceptions 
filed  to  his  report  on  this  ground.  Anna  E. 
La  Pierre  being  a  ^arty  to  the  foreclosure 
proceedings  in  her  individual  capacity  as 
well  as  her  capacity  as  trustee,  a  Judgment 
rendered  in  that  proceeding  would  bind  her 
in  another  controversy  between  her  and  the 
parties  to  the  foreclosure  proceeding;  and,  as 
the  equitable  petition  which  prayed  for  the 
cancellation  of  the  mortgage  was  one  by 
Anna  E.  La  Pierre  in  her  individual  capaci- 
ty, a  Judgment  on  demurrer  in  the  fore- 
closure proceeding^  is  binding  upon  her  indi- 
vidually, and  also  concludes  her  as  to  any 
right  or  interest  she  might  have  as  an  in- 
dividual to  bring  in  question  her  right  as 
trustee  to  create  a  lien  by  mortgage  on  the 
trust  property.  Her  children,  not  being  par- 
ties to'the  equitable  petition,  of  course  are 
not  bound  l^  any  Judgment  rendered  there- 
in; and  how  far  they  may  be  bound  by  the 
Judgment  rend^ed  in  the  foreclosure  pro- 
ceeding, to  which  they  were  not  parties,  is  a 
question  which  cannot  be  properly  deter- 
mined in  the  present  controversy.  The  fore- 
going deals  with  all  of  the  questions  which 
we  think  can  be  properly  determined  under 
the  bill  of  exceptions  as  we  have  construed 
the  same.  Judgment  afOrmed.  All  the  Jus- 
tices concurring. 


(<1  S.  C.  190) 

POAO  V.  OHARLOTTE  OIL  ft  FERTILIZER 

00. 

(Supreme  Court  of  South  Oarolina.   July  18, 

1901.) 

FRAUD-SALE  OF  UNSOUND  FOOD. 
In  an  action  to  recover  damages  arising 
frmn  fraud  In  the  sale  of  unsound  food  for  a 
sound  price,  plaintiff  must  show  that  the  sel- 
ler knew  the  goods  to  be  unsound  at  the  time 
of  the  delivery. 

Appeal  from  common  pleas  circuit  court 
of  York  county;  Klugh,  Judge. 

Action  by  J.  E.  Poag  against  the  Charlotte 
Oil  &  Fertilizer  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Thos.  F.  McDow  and  Witherspoon  &  Spen- 
cers, for  appellant  Finley  &  Brice  and  Wil- 
son &  Wilson,  for  respondent. 

POPB,  J.  The  complaint  contains  two 
causes  of  action,  in  the  first  of  which  the 
plaintiff  alleges  the  defendant  to  be  indebted 
under  contract  to  the  plaintiff  the  balance 
of  $34  for  a  rebate  on  200  tons  of  cotton- 
seed hulls  at  25  cents  per  ton,  and  for  400 
empty  sacks  shipped  by  plaintiff  to  defend* 
ant  at  $2  per  hundred;   and  on  the  secon<* 
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of  which,  the  defendant,  by  reason  of  un- 
sound cotton-seed  hulls  shipped  by  it  to 
plaintiff,  damaged  the  plaintiff  $200.  Judg- 
ment for  $234  was  demanded  by  plaintiff. 
The-  answer  of  defendant  denied  any  indebt- 
edness to  plaintiff,  and  further  alleged  that 
if  any  of  the  cotton-seed  hulls  which  were 
shipped  by  the  defendant  to  the  plaintiff 
were  unfit  to  be  fed  to  plaintiff's  stock,  the 
plaintiff  had  knowledge  of  such  unsound- 
ness before  he  fed  them  to  his  stock,  and 
defendant  was  wholly  unaware  of  any  such 
unsoundness;  that  if  such  cotton-seed  hulls 
were  unfit  to  be  fed  to  stock,  it  was  without 
fault  on  defendant's  part,  and  despite  its 
utmost  care  to  prevent  the  existence  of  any 
fault  in  the  condition  of  said  cotton-seed 
hulls.  The  issues  joined  came  on  for  trial 
before  his  honor.  Judge  Klugh,  and  a  jury. 
Verdict  was  for  $190  in  favor  of  plaintiff. 
After  entry  of  judgment  the  defendant  ap- 
pealed therefrom  on  the  single  ground  of  an 
error  in  the  judge's  charge  to  the  jury,  to 
wit:  "For  error— after  properly  instructing 
the  jury  that  the  right  of  plaintiff  to  recover 
for  damages  resulting  from  the  use  of  un- 
sound food  purchased  of  defendant  must 
be  bottomed  upon  fraud  or  deceit  prac- 
ticed by  defendant  upon  the  plaintiff— in 
charging  that  if  a  sound  price  was  paid  and 
received,  the  law,  raising  a  warranty  of 
soundness,  would  imply  fraud  or  deceit  from 
the  fact  of  unsoundness;  and  that  whether 
the  defendant  actually  knew  of  the  unsound- 
ness or  not,  being  bound  to  know,  he  would 
be  responsible  for  any  damages  following.*' 
We  will  now  consider  this  ground  of  appeal. 
The  complaint  does  not  allege  a  knowledge 
by  the  defendant  of  the  unsoundness  of  the 
cotton-seed  hulls  sold  to  the  plaintiff.  It  is 
admitted  by  the  appellant  that  under  the  laws 
of  this  state  a  sound  price  is  a  warranty  of 
a  sound  commodity,  but  it  is  not  admitted 
that  the  laws  of  this  state  will  "imply,  in 
such  a  case,  fraud  or  deceit  in  the  seller 
from  the  fact  of  unsoundness";  and  that 
"whether  the  defendant  knew  of  the  un- 
soundness or  not,  being  bound  to  know,  he 
would  be  responsible  for  any  damages  fol- 
lowing." The  exact  language  used  by  the 
circuit  judge  is:  "If  the  plaintiff  agreed 
with  the  defendant  to  buy  sound  property, 
then  he  had  the  right  to  have  the  defend- 
ant to  know  whether  or  not  he  was  selling 
and  delivering  sound  property,  and  the  de- 
fendant, whether  he  actually  knew  it  or  not, 
delivered  unsound  property  for  a  sound 
price,  the  law  would  imply  deception,  and 
would  hold  the  defendant  responsible  for 
any  damage  occurring  from  the  deceit'* 
To  hold  any  one  responsible  for  deception 
or  deceit  without  any  knowledge  thereof  by 
the  party  to  be  affected  th^eby  is  a^  bold 
and  startling  doctrine.  We  prefer  to  adopt 
the  rule  of  law  on  that  subject  from  14  Am. 
A  Eng.  Bnc.  Law,  pp.  86-88:  "As  was  stat- 
ed In  a  preceding  paragraph,  a  fraudulent 
Intent  In  the  case  of  a  false  representation 


includes  knowledge  that  the  representation 
is  falser  or  what  is  called  a  'scienter.' 
*  *  *  As  a  general  rule,  an  action  of 
deceit  cannot  be  maintained  if  a  false  repre- 
sentation is  made  in  the  honest  belief  that  it 
is  true.  In  the  requirement  of  a  sclents, 
deceit  differs  from  a  breach  of  warranty. 
If  a  representation  amounts  to  a  warranty, 
an  action  of  assumpsit  for  a  breach  of  war- 
ranty, or  an  action  on  the  case  for  a  false 
warranty,  express  or  implied,  may  be  main- 
tained, whether  the  defendant  knew  the  rep- 
resentation was  false  or  not.  Therefore, 
when  it  is  decided  in  any  case  that  the 
knowledge  of  the  falsity  of  a  representation 
is  necessary  to  entitle  a  person  to  maintain 
an  action  for  damages,  care  should  be  taken 
to  ascertain  whether  the  action  is  for  deceit 
or  for  breach  of  warranty  or  false  warranty, 
before  the  decision  is  relied  upon  as  au- 
thority." See,  also,  pages  223,  224,  1  Strob., 
and  pages  552,  553,  47  Am.  Dec.,  in  the  case 
of  Ohisholm  v.  Gadsden.  We  cannot  avoid 
the  conclusion  that  the  jury  may  have  been 
misled  in  their  reliance  upon  the  charge  of 
the  trial  judge  by  his  language,  complained 
of  by  the  defendant.  A  new  trial  must  be 
ordered. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  action  remanded  to  the  latter  court 
for  a  new  triaL 


(SL  S.  C.  1G5) 

VIRGINIA-CAROLINA  CHEMICAL  00.   v. 

MOORE  et  al. 

(Supreme  Oouit  of  South  Carolina.    July  17, 

1901.) 

ACTION  ON  WRITTEN  CONTRACT— PAROL 
AGREBMBNT— EYIDENCB. 

1.  In  an  action  on  a  written  contract,  defend- 
ant can  set  up  as  a  counterclaim,  and  show 
by  parol  evidence,  an  independent  agreement 
entered  into  be^tween  the  parties  at  the  same 
time,  not  varying  the  terms  of  the  written  cod- 
trac^and  claim  damages  for  breach  thereof. 

2.  Wh6re  a  written  contract  does  not  contain 
all  the  terms  of  the  transaction,  parol  evidence 
is  competent  to  show  the  entire  transaction. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  county;  Buchanan,  Judge. 

Action  by  the  Virginia-Carolina  Chemical 
Company  against  Moore  &  Hughes.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Revised. 

D.  R  Hydrick  and  Stanyame  Wilson,  for 
appellants.    J.  T.  Johnson,  for  respondent, 

McIYER,  C.  J.  This  action  was  brought 
by  the  plaintiff  to  recover  from  the  defend- 
ants the  sum  of  $198.50,  the  same  being  the 
price  of  10  tons  of  Globe  fertilizer  ordered 
by  the  defendants,  and  delivered  to  them  by 
the  plaintiff,  in  pursuance  of  a  contract  in 
writing,  a  copy  of  which  is  appended  to  the 
complaint  as  a  part  thereof,  and  marked  "Ex- 
hibit A."  .  The  defendants  by  their  answer 
admitted  the  allegations  of  the  complaint 
and  for  a  defense  set  up  as  a  couziterclaim  an 
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agreement  with  the  plafntlff,  through  Its 
agent,  Iredell  Jones,  Jr.,  through  whom  the 
contract  (Exhibit  A),  set  up  as  a  part  of  their 
complaint,  had  been  made,  that  they,  the  de- 
fendants, should  be  the  scde  agents  for  the 
sale  of  plaintiff's  commercial  fertilizer  for  the 
year  X896  at  Duncans,  S.  01,  and  the  ylclnlty 
thereof;  that  none  of  its  goods  would  be  mM 
or  shipped  io  any  other  person  or  persons  at 
that  point,  or  In  the  vicinity  thereof;  and 
that  such  agreement  was  the  main  induce- 
ment to  defendants  to  enter  into  the  contract 
{Exhibit  A).  It  is  also  alleged  in  the  answer 
that  the  plaintiff,  in  violation  of  its  said 
agreement  with  defendants  to  make  them  the 
sole  agents  for  the  sale  of  plaintiff's  fertil- 
izers at  Duncans,  shipped  and  s<^d,  and  al- 
lowed its  agents  to  ship  and  sell,  to  other 
persons  at  said  point,  and  In  the  vicinity 
thereof,  its  fertilizers,  whereby  defendants 
suffered  loss  and  damage  to  the  amount  of 
$153.50;  and  that  the  defendants  consent  that 
plaintiff  may  have  judgment  for  the  differ- 
ence between  the  amount  claimed  in  the  com- 
plaint and  the  amount  set  up  as  a  counter- 
claim. The  plaintiff  replied,  denying  all  the 
allegations  upon  which  the  counterclaim  is 
based.  The  case  being  thus  at  issue  came  on 
for  trial  before  his  honor.  Judge  Buchanan, 
and  a  jury,  and  the  defendants,  having  ad- 
mitted on  the  record  plaintilTs  case,  claimed 
and  were  allowed  the  right  to  open  and  reply. 
When  the  defendants  offered  testimony  tend- 
ing to  prove  the  agreement  set  out  in  th^r 
answer,  such  testimony  was  objected  to  by 
plaintiff,  and  the  objection  was  sustained. 

The  ground  of  the  objections  and  the  reason 
for  the  rulings  made  seem  to  have  been  that, 
inasmuch  as  the  plaintiff  based  its  action  upon 
a  contract  in  writing,  it  was  not  competent 
for  defendants  to  introduce  any  parol  testi- 
mony tending  to  contradict  or  vary  the  terms 
of  the  written  contract.  There  can  be  no 
doubt  that  the  rule  as  expressed  in  1  Oreenl. 
Ev.  §  276,  is  well  settled,  that  ''parol,  con- 
temporaneous evidence  is  inadmissible  to  con- 
tradict or  vary  the  terms  of  a  valid  written 
instrument,"  though,  as  will  be  seen  by  the 
succeeding  sections,  this  rule  is  subject  to 
numerous  exceptions,  which,  however,  we  will 
not  now  consider,  as  we  do  not  understand 
that  the  testimony  in  question  was  offered  for 
the  purpose  of  either  contradicting  or  varying 
any  ot  the  terms  of  the  written  contract  set 
out  as  a  part  of  the  complaint.  On  the  con- 
trary, the  pleadings  very  plainly  show  that 
it  was  no  part  of  the  defense  to  atta<5k  or 
modify  any  of  the  terms  of  the  contract,  as 
it  was  admitted  in  express  terms;  and,  in  ad- 
dition to  this.  It  was  also  admitted  on  the 
record  that,  by  reason  of  the  terms  of  such 
contract,  together  with  the  other  facts  al- 
leged In  the  complaint,  the  defendants  had 
become  liable  to  pay  to  the  plaintiff  the  sum 
of  money  demanded  In  the  complaint  So 
that  It  Is  difficult  to  perceive  what  applica- 
tion the  rule  Invoked  could  have  to  the  case 
as  made  by  the  pleadings.    The  testimony 


ruled  out  was  offered,  not  for  the  purpose  of 
impairing,  altering,  or  in  any  way  otherwise 
Interfering  with  the  written  contract  upon 
which  the  plaintiff  based  its  dalm,  but  solely 
for  the  purpose  of  showing  that  by  reason  of 
the  breach  by  the  plaintiff  of  another  distinct 
and  independent  agreement,  the  plaintiff  had 
become  liable  to  pay  the  defendants  the  dam- 
ages alleged  in  the  answer;  and  such  dam- 
ages were  distinctly  pleaded  as  a  counter- 
claim to  the  admitted  demand  of  plaintiff. 
Upon  this  ground,  therefore,  we  think  there 
was  error  In  rejecting  the  testimony  offered 
by  defendants. 

There  is,  however,  another  ground  equally 
fatal  to  re£q;)ondent.  It  is  quite  clear  that  the 
contract  in  writing,  set  out  as  an  exhibit  to 
the  complaint,  does  not  contain  all  of  the 
terms  of  the  transaction  between  the  parties; 
and  hence.  If  looked  at  alone.  It  would  not 
afford  plaintiff  any  cause  of  action  against  de- 
fendants. It  only  purports  to  be  ^  agr^- 
ment  that  the  defendants  should  become  the 
.agents  of  plaintiff  to  sell  its  fertilizers  at  the 
point  named,  and  the  terms  of  such  engago- 
ment;  but  It  contains  no  contract  by  which 
defendants  bind  themselves  to  pay  to  the 
plaintiff  any  specified  sum  of  money,  and  it 
contains  no  statement  of  the  consideration 
upon  which  the  defendants  agreed  to  enter 
Into  the  purposed  arrangement  The  terms 
of  that  paper  do  not  show,  of  itself,  any  such 
contract  as  could  become  the  basis  of  a  cause 
of  action  for  any  specified  sum  of  money. 
This  being  so,  then  the  cases  of  Kaphan  v. 
Ryan,  16  S.  G.  852;  Fullwood  v.  Blanding, 
2C  S.  G.  812,  2  S.  E.  565;  McAteer  v.  McAteer, 
81  S.  G.  813,  9  S.  B.  966,  and  Willis  v.  Ham- 
mond, ti.  8.  G.  153,  19  S.  B.  310,— are  quite 
sufficient  to  show  that  the  testimony  was 
competent  in  order  to  show  the  entire  trans- 
action between  the  parties.  The  judgment  of 
this  court  is  that  the  judgment  of  the  circuit 
court  be  reversed,  and  the  case  remanded  to 
that  court  for  a  new  trlaL 


(61  S.  C.  155) 

VAUGHAN  et  al.  v.  BRIDGEa 

• 

(Supreme  0>art  of  South  Oarotina.    Jitly   IS, 

1901.) 

WILL-CONSTRUCTION  OF  CODICIL— LIFB 

BSTATB. 

1.  Limitations  In  a  will,  referred  to  In  a  codi- 
cil, though  not  made  a  part  thereof,  must  be 
considered  in  coDstruing  such  codicil. 

2.  Testator  devised  certain  land  to  his  sons 
for  life,  with  the  remainder  to  their  children 
living.  Bv  a  codicil  he  devieed  a  certain  other 
tract,  which  he  had  thereafter  purchased,  to 
his  sons,  to  be  divided  among  them,  subject  to 
the  limitations  and  conditions  expressed  In  his 
will.  Held,  that  the  land  mentioned  in  the  codi- 
cil went  to  the  sons  for  life,  with  remainder  in 
fee  to  their  surviving  children. 

Townsend,  J.,  dissenting. 

Appeal  from  (common  pleas  circuit  court  of 
Lancaster  county;  Buchanan,  Judge. 
Action    by  J.   W.    Yaughan  and   others 
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against  John  J.  Bridges.    Verdict  for  plaln- 
tliXii,  and  defendant  appeals.    Affirmed. 

Ernest  Moore,  for  appellant  T.  Y.  Wil- 
liams, for  respondents. 

TOWNSEND,  Special  Judge.  This  was  an 
action  by  summons  and  complaint  for  the  re- 
covery of  a  tract  of  85  acres  of  land  in  Lan- 
caster county,  the  Issue  of  title  being  raised 
by  the  complaint  and  answer.  The  cause 
was  heard  at  October  term,  1899,  before 
Hon.  O.  W.  Buchanan,  circuit  Judge,  and  a 
Jury.  The  hearing  was  had  upon  the  ad- 
missions and  statement  of  facts  and  the  evU 
dence  hereinafter  set  out,  and  upon  the 
agreement  of  counsel  below  set  forth: 

"The  land  here  in  question  is  a  part  of 
the  tract  of  land  known  as  the  'Douglass 
Tract,'  which  tract  was  owned  and  pos- 
sessed by  Milton  B.  Yaughan  In  fee  simple 
at  the  time' of  his  death.  Milton  B.  Yaughan 
died  some  time  about  the  year  1885,  leav- 
ing of  force  his  last  will  and  codicil  wlU 
hereinafter  set  out,  and  leaving  as  his  sole 
heirs  at  law  his  sons,  William,  Wylle,  and 
John  H.  Yaughan,  the  latter  being  called 
John  In  the  will  and  codicil.  The  wife  of 
Milton  B.  Yaughan  being  dead,  the  said 
Douglass  tract  of  land  described  In  the 
codicil  will  of  Milton  B.  Yaughan  was  par^ 
titloned  and  divided  in  kind  amcmgst  the 
eons  of  the  said  Milton  B.  Yaughan,  viz.  the 
said  William,  Wylle,  and  John  H.  Yaughan, 
and  the  said  eighty-five  acres  of  land,  being 
part  of  the  said  Douglass  tract,  was  set  apart 
to  John  H.  Yaughan.  By  deed  duly  execut- 
ed, dated  January  4,  1883,  the  said  John  EL 
Yaughan  conveyed  to  John  A.  Bridges,  his 
heirs  and  assigns,  'all  my  right,  title,  and 
Interest  In  and  to'  the  said  eighty-five  acres 
of  land.  This  deed  contains  the  usual  ha- 
bendum clause,  'unto  the  said  John  A. 
Bridges,  his  heirs  and  assigns,'  and  the  war- 
ranty clause  as  follows:  'And  I  hereby  bind 
myself  and  my  heirs  to  defend  the  same  un- 
to the  said  John  A.  Bridges,  his  heirs  and  as- 
signs, against  any  and  all  persons  claiming 
or  to  claim  the  same,  or  any  part  thereof.' 
John  A.  Bridges  conveyed  the  same  land  in 
fee  simple  to  the  defendant,  John  J.  Bridges, 
by  deed  dated  January  12.  1887.  The  defend- 
ant. John  J.  Bridges,  ever  since  the  date  last 
named  has  been  in  possession  of  the  said 
tract  of  land,  claiming  the  same  In  fee  sim- 
ple. John  H.  Yaughan  died  April  1,  1895, 
leaving  the  plaintiffs,  his  children,  surviv- 
ing him.  Thereafter  the  plaintiffs,  his 
children,  demanded  the  possession  of  said 
lands  from  the  defendant,  claiming  to  be  the 
owners  thereof,  ana,  possession  being  refus- 
ed, brought  this  action.  The  following  Is 
that  portion  of  the  will  of  Milton  B. 
Yaughan  bearing  upon  the  question  here 
presented:  'Second.  I  give,  devise,  and  be- 
queath to  my  three  sons,  William,  Wylle, 
and  John,  my  whole  estate  of  lands,  con- 
sisting of  the  Ingram  traet,  the  Addison 


land,  the  Thompson  tract  and  the  Caston 
lands,  to  be  equally  divided  between  them. 
My  will  Is  that  John  Is  to  have  the  Ingrram 
lands,  Wylle  the  Gaston  place,  and  William 
the  Thompson  place;  but  those  tracts,  with 
the  Addison  lands,  are  to  be  valued,  and 
each  son  made  equal  in  value  out  of  the 
Vhola  Each  son  will  take  the  settlement 
on  the  above  tracts  and  as  much  land  ad- 
joining as  win  make  each  equal  hi  value 
when  divided;  this  division  to  await  the 
t^minatlon  of  my  wlfe^s  widowhood  or  her 
deaths  [Here  follow  bequests  of  negroes.] 
The  lands  and  negroes  which  I  have  given 
or  may  be  allotted  or  received  by  my  said 
three  sons,  William,  Wylle,  and  John,  I  give, 
devise,  and  bequeath  to  the  said  William, 
Wylie^  and  John  each,  respectively,  during 
the  term  of  their  respective  natural  lives, 
and  at  their  respective  deaths  to  such  child 
or  children  as  they  may  each,  respectively, 
leave  living  at  the  time  of  their  respective 
deaths;  and,  In  case  either  of  my  three 
sons  should  die  leaving  no  child  or  children 
alive  at  their  respective  deaths,  then  their 
share  of  lands  and  negroes  and  Increase  un- 
der this  title  or  any  other  clause  of  my  will 
Is  to  return  and  be  equally  divided  betwe^i 
my  surviving  son  or  sons  and  their  legal 
representatives.  I  mean  the  children  of  a 
deceased  son  to  take  among  them  the  share 
of  a  surviving  son.'  The  above  will  bears 
date  June  29,  1850.  The  following  is  that 
portion  of  the  codicil  will  of  Milton  B. 
Yaughan  bearing  upon  the  question  here 
presented.  It  Is  dated  May  1^  1854: 
*Whereas,  I,  Milton  B.  Yaughan,  did,  on. 
the  29th  June,  1850,  make  and  execute  my 
last  win  and  testament;  and  whereas,  I 
have  since  purchased  some  other  estate  in 
lands  and  negroes  that  a  change  or  addition 
becomes  necessary,  and  I  desire  It  also  in 
some  few  particulars,  do  hereby  make  the 
following  codicil  will  and  amendment  to 
the  said  will  of  the  29th  June,  1850:  First 
Since  my  will  of  the  29th  June,  1850,  I  have 
purchased  a  tract  of  land  called  the  "Doug- 
lass Tract"  at  the  commissioner  in  equity 
sale,  and  also  two  negroes,  Charles  and 
Rush.  Now,  I  give,  devise,  and  bequeath 
said  tract  of  land  and  negroes  to  my  three 
sons,  William,  Wylle,  and  John,  to  be  equally 
divided  amongst  them,  share  and  share 
alike,  subject  to  the  sam^  limitations  and 
conditions  as  are  expressed  and  declared  In 
the  second  clause  of  my  will  of  the  29th 
June,  1850,  and  they  are  to  take  precisely 
the  same  estate  In  the  Douglass  tract  and 
negroes  Charles  and  Rush  as  Is  given  to 
them  In  the  property  and  estate  mentioned 
in  the  said  second  clause  of  my  will  of  the 
29th  June,  1850.' 

"It  is  agreed  by  and  between  the  attor- 
neys for  the  plaintiffs  and  for  the  defendant 
that  the  presiding  judge  shall  direct  a  ver- 
dict by  the  jury  in  this  case  In  accordance 
with  the  construction  of  the  will  and  codicil 
will  of  said  Milton  B.  Yaughan  which  may 
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be  adopted  by  tlie  court  That  la  to  say.  If  | 
the  court  shall  adopt  the  construction  con- 
tended for  by  the  attorney  for  the  plaintiffs, 
that  under  the  codicil  wlU  and  will  of  Mil- 
ton B.  Yaughan  the  children  of  John  H. 
Vau^han  were  to  take  an  estate  in  remain- 
der in  fee  simple  In  the  Douglass  tract  of 
land  after  the  termination  of  the  life  estate 
of  John  H.  Yaughan,  then  the  verdict  shall 
be  for  the  plaintUfs.  If,  howeTer,  the  court 
shall  adopt  the  construction  contended  for 
by  the  attorney  for  the  defendant,  that  un- 
der said  codicil  and  will  only  a  life  estate 
was  given  to  John  H.  Yaughan,  and  no  es- 
tate in  remainder  in  the  Douglass  tract  was 
given  to  the  children  of  John  H.  Yaughan, 
then  the  verdict  shall  be  for  the  defendant. 

"The  presiding  judge  made  the  follow* 
\ng  charge  to  the  Jury:  'The  plaintiffs  bring 
this  action  against  the  defendant,  and  claim 
to  be  the  owners  of  the  property  by  reason 
of  the  provisions  of  the  will  and  codicil 
will  of  Milton  B.  Yaughan.  The  construc- 
tion of  the  will  is  the  matter  here  at  issue. 
It  is  agreed  among  the  counsel  that,  which- 
ever way  the  court  rules,  the  verdict  will 
be  directed  according  to  the  construction 
the  court  gives  of  the  will.  The  construc- 
tion the  court  gives  this  will  Is  this:  That 
the  plaintiffs  have  title  to  this  land  pursuant 
to  the  provisions  of  clause  second  of  the  will, 
in  which  the  testator  says  [see  clause  sec- 
ond of  will].  The  codicil  recites  the  pur- 
chase  of  a  tract  of  land  called  the  ''Doug^ 
lass  Tract,'*  which.  It  is  admitted,  includes 
thla  tfact;  and  the  testator  there  says  [see 
first  clause  of  codicil].  My  Idea  Is  that  he 
Intended  to  incorporate  the  Douglass  tract, 
so  to  speak,  subject  to  the  same  limitations. 
Therefore,  I  direct  a  verdict  for  the  plain- 
tiffs.' The  presiding  judge  thereupon  re- 
fused the  written  requests  to  charge  which 
had  been  In  due  time  submitted  by  the  de- 
fendant, and  which  are  correctly  set  out  In 
grounds  of  appeal  hereinafter  stated,  and 
directed  a  verdict  for  the  plaintiffs.  Under 
the  said  direction  of  the  court,  the  jury 
found  a  verdict  for  the  plaintiffs  for  the  land 
In  dispute,  and  judgment  was  entered  for 
the  plaintiffs  in  accordance  with  the  verdict 

"In  due  time  the  defendant  gave  written 
notice  of  intention  to  appeal  to  the  supreme 
court  of  the  said  state  from  the  said  charge, 
refusals  to  charge,  direction  of  verdict,  ml* 
lugs,  and  judgment,  and  also  executed  the 
bond  required  by  order  of  the  circuit  court 
to  stay  execution  pending  the  appeal.  The 
defendant  now  appeals  to  the  supreme  court 
of  the  said  state  of  South  Carolina  from  the 
said  charge,  refusals  to  charge,  rulings,  di- 
rection of  verdict  and  judgment;  and  the 
defendant  now  states  the  following  excep- 
tiGDB  and  grounds  of  appeal:  ^ 

"(1)  Because  the  circuit  judge  erred  In  di- 
recting a  verdict  by  the  jury  in  favor  of  the 
plaintiffs  and  against  the  defendant  for  the 
land  In  dispute,  and  because  the  circuit  judge 
erred  In  failing  to  direct  a  verdict  In  favor  of 


the  defendant  (2)  Because  the'  circuit  judge 
erred  In  holding  and  charging:  (a)  That  the 
plaintiffs  *have  titie  to  this  land  pursuant  to 
the  provisions  in  clanse  second  of  the  will*; 
(b)  that  the  testator,  by  the  codicil  and  will, 
'intended  to  Incorporate  the  Douglass  tract, 
so  to  speak,  subject  to  the  same  limitations,' 
to  the  cbil^en  of  John  H.  Yaughan  as  were 
provided  in  the  second  clause  of  the  will  as 
to  the  other  lands  there  mentioned;  (c)  that 
under  the  said  codicil  and  will  t£e  tract  of 
land  here  in  question,  being  a  part  of  the 
Douglass  tract  was  devised  In  .remainder 
after  the  death  of  John  H.  Yaughan  to  his 
children  then  surviving;  (d)  that  under  said 
codicil  and  win  the  said  Douglass  tract  was 
devised  to  William,  Wylle,  and  John  for  life, 
with  remainder  to  their  respective  children 
surviving  at  the  death  of  each.  (3)  Because 
the  circuit  judge  erred  in  failing  and  refusli^ 
to  hold  and  diarge,  as  duly  requested  by  de- 
fendant: (a)  That  no  estate  whatever  In  the 
Douglass  tract  of  land  was  devised  to  the 
children  of  the  said  William,  Wylle,  and  John 
H.  Vaughan  by  the  terms  of  the  said  codicil 
will,  (b)  That  by  the  terms  of  the  said 
codicil  and  will,  William,  Wylle,  and  John 
H.  Yaughan  took  an  estate  for  life  In  the 
said  Douglass  tract  of  land,  and  that  the  re- 
mainder in  fee  simple  in  the  said  tract  re- 
mained xmdisposed  of  by  said  will  and  codicil; 
and  that  such  remainder  in  fee  simple  de- 
scended to  the  heirs  at  law  of  the  said  Milton 
B.  Yaughan.  (c)  That  und^  the  admitted 
and  agreed  facts  In  this  case  William,  Wylie, 
and  John  H.  Yaughan  took  a  life  estate  In  the 
said  Dcmglass  tract  of  land  under  the  will, 
and  took  the  fee  simple  in  remainder  as  heirs 
at  law  of  the  said  Miltxm  B.  Yaughan;  and 
that  under  the  voluntary  partition  between 
the  said  William.  Wylle,  and  John  H.  Yaugh- 
an the  tract  of  land  described  in  the  com- 
plaint being  a  part  of  the  said  Douglass  tract, 
being  vested  absolutely  and  In  fee  simple  In 
the  said  John  H.  Yaughan,  and  passed  by  the 
subsequent  conveyances  to  the  defendant, 
(d)  That  under  the  admitted  and  agreed  facts 
in  this  case  the  defendant  was  and  Is  seised 
of  the  said  tract  of  land  here,  in  question  as 
owner  In  fee  simple  thereof.  (4)  Because, 
under  the  agreed  and  admitted  facts  In  this 
case,  and  under  the  agreement  of  counsel  at 
the  hearing,  the  circuit  judge  erred  in  failing 
to  direct  a  verdict  in  favor  of  the  defendant 
and  against  the  plaintiffs  for  the  land  In  dis- 
pute." 
All  of  the  above  has  been  copied  from  the 


"case." 


As  will  be  seen,  Milton  B.  Yaughan,  by  bis 
will,  devised  to  his  three  sons,  William,  Wy- 
lle, and  John,  and  their  children,  certain 
lands.  By  the  codicil  he  devised  the  Doug- 
lass tract  to  the  same  three  sons,  William, 
Wylle,  and  John,  without  any  mention  of 
their  children.  The  appellant  who  derives 
his  title  through  John,  contends,  that  John 
took  only  a  life  estate  In  his  part  of  the  Dong- 
laM  tract  under  the  codldl,  but  that  he  took 
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the  fee  therein  descended  to  him  as  the  heir 
of  his  father.  The  respondents  contaid  that 
under  the  codicil  John  took  a  Ufe  estate,  and 
that  they  (his  children)  took  the  fee-simple 
interest  in  remainder.  So  that  the  main  ques- 
tion here  is  the  construction  of  the  codicil. 
This  can  be  done  only  by  ascertaining  the  in- 
tention of  the  testator,  and  this  must  be  done 
according  to  certain  rules  of  construction.  Tn 
the  first  place,  simply  the  language  which  the 
testator  used  must  be  resorted  to  to  ascertain 
his  intention,  if  plain.  If  not  plain,  then  it 
may  be  considered  in  the  light  of  surroundins; 
circumstances,  but  there  must  be  no  resort  to 
conjecture.  Hamilton  ▼.  Boyles,  1  Brev.  414; 
Howser  v.  Flood,  1  Nott  &  McO.  321;  Gan- 
edy  V.  Jones,  19  S.  C.  300,  45  Am.  Rep.  777; 
MeUichamp  v.  Mellichamp,  28  S.  G.  125,  5  S. 
£.  333;  Durant  v.  Nash,  30  S.  a  184,  9  S.  R 
19.  The  language  used  in  the  codicil  clearly 
gives  John  a  life  estate.  There  is  no  differ- 
ence between  appellant  and  respondents  on 
this  point,  but  they  do  difter  as  to  the  dispo- 
sition of  the  fee-simple  remainder.  Now, 
what  became  of  the  balance  of  the  estate,  the 
fee-simple  remainder,  after  John's  life  estate? 
Appellant  contends  that  the  testator  did  not 
dispose  of  it,  and  that  John  inherited  it  at 
testator's  death.  The  respondents  contend 
that  the  testator  did  dispose  of  it,— that  he 
gave  it  to  them  (John's  children)  in  remainder 
after  John's  life  estate.  They  (respondents) 
contend  that  the  testator,  by  the  codicil,  in- 
tended to  give  his  three  sons,  William,  Wylie, 
and  John,  and  their  children,  the  same  estate 
in  the  Douglass  tract  that  he  gave  them  (his 
three  sons  and  their  children)  in  other  lands 
by  his  will.  No  such  intention  appears  in  the 
language  used  in  the  codicil.  The  language 
there  used  refers  entirely  and  exclusively  to 
the  respective  interests  which  the  three  sons, 
William,  Wylie,  and  John,  were  to  take,  and 
-John's  children  are  not  mentioned.  In  order 
that  John's  children  take  an  interest,  there 
must  be  words  added  to  the  codicil;  that  is, 
if  John's  children  are  to  take,  it  must  be 
by  implication.  Such  estates  are  sometimes 
created.  An  implication  is  admissible  when 
it  is  plain  from  the  language  used  by  the  tes- 
tator that  it  should  be  allowed,  or  when  it  is 
necessary  to  carry  out  the  provisions  of  the  in- 
strument Taveau  v.  Ball,  1  McCord,  Bq.  7; 
Shaw  V.  Erwln,  41  S.  0.  212, 19  S.  B.  499;  Carr 
V.  Porter,  1  McCord,  Eq.  eo.  I  fail  to  find  any 
words  in  the  codicil  which  can  be  construed 
BO  as  to  show  the  intention  on  the  part  of  tes- 
tator to  include  John's  children.  There  i9 
not  the  remotest  allusion  to  them,  directly 
or  indirectly.  An  implication,  therefore,  is 
not  admissible  from  testator's  language,  nor 
do  I  see  any  foundation  for  an  implication  on 
the  ground  of  necessity,  because  there  can 
be  no  trouble  in  carrying  out  the  provisions 
of  the  codicil  without  such  implication.  At 
the  death  of  testator,  John  took  the  life  estate 
under  the  codicil,  and  he  took  the  fee-simple 
remainder,  which  had  not  been  disposed  of 
(Andrew!  t.  lioeb,  23  B.  O.  274),  as  heir  of  tes- 


tator, and,  the  two  estates  having  merged  one 
into  the  other,  gave  him  the  fee-simple  title 
to  the  land.  In  Renwick  v.  Smith,  11  8.  C. 
306,  an  attempt  was  made  to  interpolate  the 
words  "and  his  children"  in  a  devise  similar 
to  the  one  under  consideration,  but  the  court 
refused  it,  because  the  intention  of  the  tes- 
tator must  be  ascertained  from  the  language 
which  he  used,  and  not  from  conjecture.  The 
case  of  Andrews  v,  Ix>eb,  supra,  furnishes  an 
instance  in  which  the  fee  was  not  disposed  of 
by  the  devise.  Ghief  Justice  Simpson,  in  de- 
livering the  opinion  of  this  court,  says:  '"We 
adopt  the  reasoning  of  the  circuit  Judge,  and 
concur  in  his  conclusion.  This  conclusion 
might  also  be  sustained  upon  another  ground, 
if  necessary.  At  the  death  of  Moses  Andrews, 
inasmuch  as  he  devised  only  a  life  estate  to 
his  widow,  without  disposing  of  the  fee  in 
terms  to  any  one,  the  fee  descended  to  his 
heirs.  These  were  his  widow  and  his  two 
children,  who  inherited  one-third  each;  that 
is,  the  fee  descended  to  them  in  that  propor- 
tion, awaiting  a  sale  as  directed  by  the  will 
upon  the  termination  of  the  life  estate."  Soi, 
in  this  case,  I  think  that  the  testator  did  not, 
by  his  codicil,  dispose  of  the  fee  in  the  Doug- 
lass tract  of  land,  but  that  at  his  death  it 
descended  to  John  as  his  heir,  and  from  him. 
by  deed,  to  John  A.  Bridges,  and  from  John 
A.  Bridges,  by  deed,  to  the  appellant,  John  J. 
Bridges;  and  that  it  was  error  in  the  circuit 
judge  to  charge  the  jury  that  plaintiffs  were 
entitled  to  an  interest  in  said  land  under  the 
codicil,  and  that  he  erred  in  the  other  re- 
spects as  hereinbefore  set  forth  in  the  ground.** 
of  appeal,  and  also  in  refusing  appellant's  re- 
quests to  charge.  I  think,  therefore,  that  the 
judgment  of  the  circuit  court  should  be  re- 
versed, and  the  case  remanded  for  a  new 
trial;  but,  as  the  majority  of  this  court  think 
otherwise,  the  judgment  of  the  circuit  court 
must  be  afilrmed. 

POPE,  J.,  and  GARY,  A.  J.,  dissent 

McIVBR,  C.  J.  After  a  very  careful  ex- 
amination of  this  case,  I  regret  to  say  that 
I  am  unable  to  concur  in  the  conclusion 
reached  by  his  honor,  Judge  TOWNSEND, 
acting  associate  justice.  The  facts  of  this 
case  are  so  fully,  fairly,  and  clearly  set 
forth  in  the  opinion  of  Judge  TOWNSEND 
as  to  supersede  the  necessity  for  any  fur- 
ther statement  here,  and  the  only  question  is 
whether  the  testator,  Milton  B.  Vaughan, 
died  without  making  any  disposition,  either 
by  his  will  or  the  codicil  thereto,  of  the  re- 
mainder in  a  tract  of  land  known  as  the 
"Douglass  Tract"  after  the  termination  of 
the  life  estates  created  therein  by  the  cod- 
icil to  his  wilL  In  the  first  place,  the  pre- 
sumption is  that  a  person  who  undertakes 
to  dispose  of  his  property  by  will  intends  to 
dispose  of  all  of  his  property,  and  the  whole 
of  his  interest  therein,  unless  there  is  some- 
thing in  the  will  manifesting  a  contrary  in- 
tent   Here  there  is  nothing  whatever  in  thi; 
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will,  or  at  least  those  portions  of  it  which 
are  set  out  in  the  "case''  (for  their  is  no 
full  copy  of  the  will  set  out),  which  mani- 
fests any  such  contrary  intent  On  the  con- 
trary, the  recitals  in  the  codicil  plainly  show 
that  the  testator  did  not  intend  to  die  intes- 
tate as  to  any  portion  of  his  property;  for 
those  recitals  show  that  the  testator  had  ac- 
quired other  property,  a  part  of  which  was 
real  estate,— the  Douglass  tract— afterhe  had 
made  his  will,  which  subsequently  acquired 
property,  under  the  law  as  it  then  stood, 
would  not  have  passed  under  his  will;  and 
therefore  he  proceeded  to  execute  a  codicil 
to  his  will,  apparently  for  the  express  pur- 
pose of  disposing  of  such  after-acquired 
property.  This  strengthens  the  general  pre- 
sumption that  the  testator  intended  to  dis- 
pose of  his  whole  estate,  and,  while  not  con- 
clusive, as  the  question  still  remains  wheth- 
er he  has  expressed  such  intention  in  such  a 
way  as  will  warrant  the  court  in  carrying 
into  effect  such  intention,  yet  it  affords  some 
aid  in  construing  the  language  actually  used 
by  the  testator  in  his  will  and  codicil;  for, 
after  all,  the  cardinal  rule  of  construction 
of  a  will  is  to  seek  for  the  intention  of  the 
testator  as  disclosed  by  the  language  which 
he  used.  In  the  first  place,  I  would  remark 
that  It  seems  to  me  to  be  misleading  to 
say  that  the  testator,  by  his  will,  devises  to 
his  three  sons,  William,  Wylie,  and  John, 
"and  their  children,"  certain  lands,  whereas 
by  the  codicil  he  devises  the  Douglass  tract 
to  the  same  three  sons,  William,  Wylie,  and 
John,  without  any  mention  of  their  children; 
for  in  the  second  clause  of  his  will  the  tes- 
tator uses  this  language:  ''I  give,  devise, 
and  bequeath  to  my  three  sons,  William, 
Wylie,  and  John  [without  mentioning  their 
children],  my  whole  estate  of  lands  [desig- 
nating the  several  tracts],  to  be  equally  di- 
vided between  them,"  and  then  proceeds  to 
indicate  what  tract  each  son  shall  take,  and 
how  and  when  the  division  shall  be  made; 
and,  after  making  some  bequests  of  neg^roes, 
then  proceeds  as  follows:  "The  lands  and 
negroes  which  I  have  given  or  may  be  allot- 
ted or  received  by  my  said  three  sons,  Wil- 
liam, Wylle^  and  John,  I  give,  devise,  and  be- 
queath to  the  said  William,  Wylie,  and  John, 
each,  respectively,  during  the  term  of  their 
respective  natural  lives,  and  at  their  re- 
spective deaths  to  such  child  or  children  as 
they  may  each,  respectively,  leave  living  at 
the  time  of  their  respective  deaths;  and  in 
case  either  of  my  said  three  sons  should  die 
leaving  no  child  or  children  alive  at  their 
respective  deaths,  then  their  share  of  lands 
and  negroes  and  increase  under  this  titie  or 
any  other  clause  of  my  will  is  to  return  and 
be  equally  divided  between  my  surviving 
son  or  sons  and  their  legal  representatives. 
I  mean  the  children  of  a  deceased  son  to 
take  among  them  the  share  of  a  surviving 
son.^  In  the  codicil  the  testator,  after  recit- 
ing the  fact  that  since  the  making  of  his 
win  be  had  acquired  other  property,  to  wit 


the  Douglass  tract  of  land  and  two  negroes, 
Charles  and  Rush,  proceeds  in  the  following 
language:  "Now,  I  give,  devise,  and  be- 
queath  said  tract  of  land  and  segroes  to  my 
three  sons,  William,  Wylie,  and  John,  to  be 
equally  divided  amongst  them,  share  and 
share  alike,  subject  to  the  same  limitations 
and  conditions  as  is  expressed  and  declared 
in  the  second  clause  of  my  will  of  the  29th 
June,  1850;  and  they  are  to  take  precisely 
the  same  estate  in  the  Douglass  Jand  and 
negroes  Charles  and  Rush  as  is  given  to 
them  in  the  property  and  estate  mentioned 
in  the  said  second  clause  of  my  will  of  the 
29th  June,  1850."  It  seems  to  me  that  the 
language  used  in  the  codicil  necessarily  im- 
plies an  intention  upon  the  part  of  the  tes- 
tator that  the  Douglass  tract  should,  like  the 
other  lands  mentioned  in  the  second  clause  of 
the  will,  above  copied,  go  to  the  three  sons 
for  life,  with  remainder  in  fee  to  their  sur- 
viving children.  What  other  possible  mean- 
ing were  the  words,  "subject  to  the  same 
limitations,"  Intended  to  express?  If  the 
testator,  in  the  codicil,  instead  of  using  the 
words,  "subject  to  the  same  limitations,"  ex- 
pressed in  the  second  clause  of  the  will,  had 
repeated  the  words  used  in  the  second  clause 
of  the  will,  by  which  the  estate  of  the  sons 
was.  declared  to  be  for  life  only,  I  suppose 
it  could  not  be  doubted  that  the  effect 
would  be  to  give  the  sons  an  estate  for  life, 
with  remainder  In  fee  to  their  surviving  chil- 
dren; and  it  seems  to  me  that  the  words  ac- 
tually used  in  the  codicil  amounted,  prac- 
tically, to  a  repetition  of  the  language  used 
in  the  second  clause  of  the  will.  I  have  ex- 
amined the  cases  cited  to  sustain  a  contrary 
view,  and  do  not  think  that  they  are  sufl9- 
dent  for  the  purpose.  In  my  opinion,  there- 
fore, the  judgment  of  the  circuit  court  should 
be  affirmed,  and,  as  the  majority  of  the  court 
concurs  in  this  conclusion,  the  Judgment  of 
the  circuit  court  is  affirmed. 


,  (81  8.  C.  170) 

PROCTOR  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.     July  17, 

1901.) 

NBOLIGBNCB    AT    CROSSING— INSTRUCTIONS— 
PLEADING  AND  PROOF— VARIANCE. 

1.  In  an  action  for  personal  injuries  it  is 
not  reversible  error  for  the  judge  in  his  charge 
to  sa^  that  the  allegation  of  damages  for 
$l,99o  was  made  only  to  avoid  removal  to  th(» 
United  States  court  where  the  jury  find  a  ver- 
dict for  $740. 

2.  Where  the  complaint  in  an  action  against 
a  railroad  company  alleges  that  defendant 
"willfully,  wantonly,  and  recklessly,"  with  in- 
tent to  injure  plaintiff,  let  off  steam  from  its 
engine,  and  blew  the  whistle,  thereby  frighten- 
ing plaintiff's  team  at  a  crossing,  an  instruc- 
tion that  the  jury  may  give  damages  arising 
^m  negligence  alone  was  erroneous. 

Appeal  from  common  pleas  circuit  court 
of  Greenwood  county;    Benet.  Judge. 

Action  by  John  M.  Proct(Mr  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 
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The  following  complaint  was  filed: 
"Jolm  M.  Proctor,  the  plaintiff  above  nam- 
ed, by  Graydon  &  Giles,  his  attorneya.  com- 
plaining of  the  Southern  Railway  Ck)mpany, 
the  defendant  aforesaid,  alleges: 

''(1)  That  the  said  defendant,  the  South- 
ern Railway  Company,  is  a  corporation,  duly 
chartered  under  and  by  virtue  of  the  laws 
of  the  state  of  Virginia,  and  owns  and  oper- 
ates a  certain  railroad  between  the  cities 
of  Greenville  and  Columbia,  in  this  state, 
known  as  the  'Columbia  &  Greenville  Rail- 
road Company,'  together  with  the  tracks, 
cars,  locomotives,  and  other  appurtenances 
thereunto  belonging.  (2)  That  on  the  18th 
day  of  September,  1899,  while  the  plaintiff 
was  returning  from  the  city  of  Greenwood 
to  his  home  in  the  county  of  Greenwood,  in 
the  state  of  South  Carolina,  and  while  trav- 
eling along  the  public  road  near  the  track  of 
the  defendant,  driving  two  mules  hitched  to 
a  two-horse  wagon,  at  a  point  near  the  oil 
mill  in  the  town  of  Ninetysix,  said  county, 
the  plaintiff  observed  an  engine  and  a  train 
of  freight  cars  attached  thereto  belonging  to 
the  defendant,  and  operated  by  its  agents, 
servants,  and  employes,  on  the  track  of  the 
defendant,  and  moving  in  the  direction  of 
the  said  town  of  Ninetysix,  and  towards  the 
plaintiff,  and  about  to  meet  the  plaintiff's 
wagon  and  team.  (3)  That  the  plaintiff,  to 
avoid  meeting  the  said  engine  and  train  of 
freight  cars  attached  thereto,  drove  out  of 
and  off  of  the  said  public  road,  and  away 
from  the  track  of  the  defendant,  and  stop- 
ped his  said  team  to  allow  the  said  engine 
and  train  of  freight  cars  attached  thereto  to 
pass,  the  said  plaintiff  being  then  and  at  all 
times  in  plain  and  open  view  of  the  defend- 
ant, its  agents,  servants,  and  employte; 
when  the  defendant,  its  agents,  servants, 
and  employ^,  saw  that  the  plaintiff  had 
moved  his  wagon  ai^d  team  off  from  the  pub- 
lic road,  and  away  from  the  noise  of  said 
engine  and  train  of  freight  cars  attached 
thereto,  then  the  defendant,  its  agents,  serv- 
ants, and  employes,  caused  the  said  engine 
and  train  of  freight  cars  attached  thereto 
to  come  to  a  full  stop  on  the  track  of  the 
defendant's  road.  (4)  That  the  plaintiff,  see- 
ing that  the  said  engine  and  train  of  freight 
cars  attached  thereto  had  come  to  a  full  stop, 
then  drove  his  said  wagon  and  team  back  in- 
to the  said  public  road,  and  attempted  to  pass 
the  said  engine  and  train  of  freight  cars  at- 
tached thereto  while  standing;  but,  as  soon 
as  the  plaintiff  approached  near  and  oppo- 
site to  the  said  engine,  he  being  in  the  said 
public  road,  the  defendant,  its  agents,  serv- 
ants, and  employ^  who  were  in  charge  of 
the  said  engine  and  train  of  freight  cars  at- 
tached thereto,  and  being  In  full  and  plain 
view  of  the  plaintiff  and  his  wagon  and 
team,  with  intent  to  frighten  and  scare  the 
plaintiff's  team  and  injure  the  plaintiff,  will- 
fully, wantonly,  and  recklessly,  and  not  re- 
garding the  rights  of  the  plaintiff  in  that  re- 
gard, let  off  steam  from  said  engine,  blewthe 


whistle  attached  to  said  engine,  so  that  tho 
said  team  of  mules  became  frightened  and 
unmanageable,  and  were  made  to  run  away, 
and  threw  the  plaintiff  out  of  said  wagon, 
and  the  wheels  of  said  wagon  were  made  to 
pass  over  the  body  of  the  plaintiff,  inflicting 
serious  and  painful  wounds  and  bruises  on 
plaintiff's  back,  foot,  and  injuring  the  plain- 
tiff internally,  so  that  he  became  ill  and  siclc, 
and  for  a  long  time  was  unable  to  attend 
to  his  business,  and  was  confined  to  his  bed, 
and  suffered  Intense  pain  from  the  injuries 
to  his  left  kindey;  and  he  fears  that  from 
the  effects  of  said  injuries  he  will  never  be 
strong  and  well  again.  (5)  That  by  reason 
of  the  injuries  as  aforesaid,  received  by  the 
willful,  wanton,  and  negligent  conduct  of  the 
defendant,  its  agents,  servants,  and  em- 
ployes, the  plaintiff  has  been  damaged  by 
the  defendant  in  the  sum  of  $1,995.  Where- 
fore the  plaintiff  demands  judgment  against 
the  defendant  in  the  sum  of  |1,995,  and  the 
cost  of  this  action.'* 

The  trial  judge  instructed  the  Jury  as  fol- 
lows: 

"The  case  you  have  been  trying,  and  have 
now  about  reached  the  conclusion  of,  is  an 
action  for  damages  brought  by  the  plaintiff. 
Proctor,  against  the  Southern  Railway  Com- 
pany, for  alleged  injuries  said  to  have  be^i 
infiicted  upon  him  by  the  railroad  company 
or  its  servants.  The  allegations  are  of  such 
a  character  as,  if  established  by  testimony, 
by  the  preponderance  of  proof,  would  jus- 
tify a  jury  in  finding  a  verdict  for  damages, 
either  actual  damages  or  punitive^  or  both, 
or  only  actual  or  only  punitive.  It  depends 
entirely  on  the  testimony.  The  allegations 
are  so  framed  that  counsel  had  the  right.to 
introduce  testimony  as  to  actual  damages, 
and  also  evidence  as  to  punitive,  vindictive 
damages;  and  it  is  left  entirely  with  the 
jury  to  say  from  the  testimony  whether  the 
plaintiff  has  made  out  his  case  for  damages 
of  any  kind,  or  in  any  amount  You  have 
heard  counsel  on  both  sl^es  speak  of  actual 
and  compensatory  damages,  and  of  punitive, 
vindictive,  or  exemplary  damages,  and  per- 
haps a  word  or  two  of  explanation  may  help 
you  so  that  you  may  the  better'  weigh  the 
testimony.  When  a  man  seeks  only  actual 
damages,  called  also  'compensatory  dam- 
ages,' he  seeks  at  the  hands  of  the  jury  only 
enough  money  to  place  him  where  he  was 
before,— to  pay  him  back,  to  compensate 
him  for  the  actual  Injury.  But  when  he 
seeks  and  obtains  punitive  damages  as  well 
as  actual,  the  jury  in  the  case.  If  it  Is  a  prop- 
er case,  are  allowed  in  law,  after  having 
ascertained  how  much  he  ought  to  receive 
as  compensation,  to  add  anoth»  amount  of 
money,  not  for  the  purpose  of  the  comi>en- 
sation  of  the  plaintiff,  but  for  the  purpose 
of  inflicting  a  penalty  upon  the  defendant 
for  the  wrongdoing  proved,— something  in 
the  nature  of  a  punishment,  v^ry  similar  to 
a  fine  imposed  in  a  criminal  court  for  a 
violation  of  the  law;  and  intended  not  only 
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to  punish  for  the  wrongdoing  In  the  pastr 
but  to  act  as  a  warning  for  the  future  not 
to  repeat  such  wrongdoing.  Hence  they  are 
called  'punitiye  damages,'  the  word  'puni- 
tlye'  meaning  of  the  character  of  punish- 
ment. They  are  also  called  *ylndictiYe  dam- 
ages,' supposed  to  embody  the  righteous  in- 
dignation of  a  Jury  at  wanton,  reckless,  will- 
ful wrongdoing;  and  they  are  also  called 
'exemplary  damages,'  because  they  are  sup- 
posed to  operate  as  an  example  not  only  to 
the  defendant  who  suffers  the  penalty,  but 
to  others  in  the  same  line  of  business,  who 
will  take  warning. 

"Now,  in  this  case,  the  plaintiff  alleges 
that  the  injuries  which  he  alleges  in  his 
complaint  were  inflicted  upon  him  because 
of  the  willful,  wanton,  and  reckless  .conduct 
of  the  railway  company  and  its  servants. 
These  allegations,  if  they  are  sustained  by 
sufficient  proof,  by  the  preponderance  of  the 
testimony,  would  Justify  a  jury  in  finding 
punitiye  damages,  and  also  actual,  if  proved. 
It  is  alleged  here  that  the  conduct  spoken 
of  as  willful,  wanton,  and  reckless  consisted 
in  blowing  the  whistle  of  the  engine  and 
in  letting  off  steam  in  a  willful,  wanton, 
and  reckless  manner;  and,  further,  that 
those  acts  were  done  with  the  intent  to 
frighten  the  plaintifTs  team  of  mules,  and 
also  to  injure  him.  80  that,  under  the  alle- 
gations of  this  complaint,  the  plaintiff  char- 
ges not  only  that  the  conduct  was  willful, 
wanton,  and  reckless,  but  with  intent  to 
frighten  his  mules,  and  to  injure  him.  He 
alleges,  further,  in  his  complaint,  that,  as 
a  consequence  of  that  conduct  on  the  part 
of  the  railroad  servants,  he  suffered  injury; 
that  his  team  ran  off,  having  been  frighten- 
ed by  the  blowing  of  the  whistle  and  the 
letting  off  of  steam  in  the  manner  described; 
and  that  he  suffered  painful  wounds  and 
bruises  in  his  back,  and  he  also  suffered 
internal  injury,  which  caused  him  to  be  ill 
and  sick,  and  unable  to  attend  to  business 
for  a  long  time;  and  that  he  was  confined 
to  his  bed,  and  suffered  intense  pain  from 
Injuries  to  his  left  kidney,  sp  that  he  will 
never  be  well  and  strong  a^rain;  and  for 
these  alleged  injuries  he  claims  damages  to 
the  extent  of  |1,095,— that  otherwise  odd 
sum  being  manifestly,  of  course,  to  come 
within  the  amount  for  which  a  suit  of  this 
character  can  be  allowed  in  this  court,  and 
not  removed  to  the  federal  court  If  ,they 
had  asked  for  more,— for  $2,000,— probably 
the  railroad  company  would  have  had  a  pe- 
tition to  remove  it  to  the  other  court;  so 
that  the  amount  alleged  in  the  complaint 
may  be  explained  in  that  way.  $1,995  might 
have  been  $1,999.99,  so  far  as  that  Is  con- 
cerned. The  railway  company,  answering, 
denies  that  the  plaintiff  is  entitled  to  any 
damages  at  all;  denies  all  the  allegations 
of  the  complaint.  Therefore  the  burden  of 
proof  is  put  upon  the  plaintiff  to  establish 
his  case  according  to  the  measure  of  proof, 
which  is  always  applied  in  the  court  of  com- 
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mon  pleas  before  a  jury.  In  the  court  of 
common  pleas  he  is  not  required  to  prove 
it  beyond  a  reasonable  doubt,  but  by  the 
preponderance  of  the  testimony.  So  that 
you  will  take  all  the  evidence  that  seems 
to  favor,  tends  to  favor,  or  does  favor  the 
plaintiff's  claim  on  all  these  allegations,  and 
put  that  evidence  in  one  scale,  and  in  the 
other  scale  over  against  it  put  all  the  evi- 
dence, no  matter  from  what  witness,  that  is 
against  the  plaintiff's  claim,  weigh  the  two 
batches  of  testimony,  and,  if  the  testimony 
in  favor  of  the  plaintiff's  claim  clearly 
weighs  more  than  the  testimony  against  it, 
then  the  plaintiff's  claim  has  been  establish- 
ed by  the  preponderance  of  the  testimony, 
—which  means  the  greater  weight  of  the 
testimony;  and  I  need  not  charge  this  in- 
telligent jury  that  'greater  weight  of  the 
testimony'  cannot  and  should  never  mean 
the  greater  number  of  witnesses,  because 
the  testimony  of  one  good,  honest,  truthful 
witness  should.  In  the  opinion  of  an  intelli- 
gent jury,  outweigh  the  testimony  of  a 
dozen  or  more  doubtful  or  untruthful  wit- 
nesses. In  other  words,  the  question  is, 
how  much  truth  is  there  in  the  testimony? 
And  if  the  jury  finds  more  truth  in  the  tes- 
timony of  one  man  than  in  the  testimony 
of  twenty,  then  that  man's  testimony  would 
outweigh  the  twenty  who  might  be  against 
him.  You  have  heard  all  the  testimony  in 
the  case.  You  are  first  to  determine,  how 
wexe  the  injuries  infiicted?  That  is  one  of 
the  main  facts  first  to  be  ascertained.  Did 
the  plaintiff  suffer  any  injuries?  If  so,  what 
were  they,  and  to  what  extent  has  he  been 
injured  in  his  person,  and  are  the  injuries 
temporary,  cured  or  curable,  or  permanent? 
If  he  has,  according  to  the  testimony,  and 
that  is  your  view  of  it,  suffered  injuries, 
then  the  next  question  is,  who  is  to  blame? 
He  charges  that  the  railway  company  is  to 
blame,  and  should  be  made  to  pay  him 
damages;  in  other  words,  he  charges  that 
the  conduct  of  the  railway  company  and  its 
servants  was  the  direct,  proximate  cause 
of  the  injuries  he  suffered.  If  that  is  your 
view  of  the  case  by  the  preponderance  of 
the  testimony,  then,  if  you  are  satisfied  that 
the  injuries  were  due  directly  to  the  wanton 
conduct  of  the  railway  company,  or  to  the 
reckless  conduct  of  the  railway  company,  or 
to  the  negligence  of  the  railway  company, 
the  plaintiff  would  be  entitled  to  damages. 
If  simply  to  the  negllgencer-want  of  due 
care— of  the  railway  company,  he  would  be 
entitled  to  actual  damages.  If  due  to  the 
wanton  conduct,— ^e  willful  conduct,— with 
intent  to  injure  plaintiff  (after  some  expla- 
nation on  that  point  which  I  shall  give  you) 
he  would  be  entitled  to  punitive  damages. 

"The  plaintiff  alleges  that  the  blowing  of 
the  whistle  and  the  letting  off  of  steam  was 
done  recklessly.  That  means  done  without 
care.  'Recklessly'  generally  means  'gross 
negligence.'  It  is  a  little  stronger  than  'care 
lessness'  in  its  usual  application,  but  still 
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an  allegation  of  reckless  conduct  would 
justify  a  jury  in  finding  that  the  conduct 
was  ordinary  negligence,— want  of  due  care, 
—if  the  plaintiff  failed  to  prove  gross  neg- 
ligence, wanton,  willful  misconduct;  and 
what  is  meant  by  due  care  is  simply  that 
measure  of  caution  and  carefulness  which 
was  proper  under  the  circumstances.  That 
measure  of  care  necessarily  varies  in  the 
different  cases,  just  because  the  circumstan- 
ces developed  in  the  different  cases  vary. 
A  man  who  is  driving  a  team  of  horses  is 
expected  by  all  people  of  intelligence  and 
common  sense  to  exercise  due  care,— just 
that  amount  of  care  which  he  should  exer- 
cise in  proportion  to  the  probable  danger 
In  driving  a  team  of  horses;  and  he  is  ex- 
pected to  exercise  more  care  in  driving  that 
team  of  horses  along  the  street  of  a  town 
than  out  in  the  country.  For  obvious  rea- 
sons, the  measure  of  care  varies.  So,  also, 
the  man  who  is  driving  or  operating  a  loco- 
motive and  train,  if  there  is  more  danger 
in  working  such  machinery,  from  its  weight, 
and  the  speed  with  which  it  moves,  and  the 
tremendous  power  which  it  takes,  then  com- 
mon sense  and  intelligence  would  expect  of 
him  a  greater  degree  of  care,  if  there  Is 
greater  danger  in  running  a  train  than  in 
driving  a  team  of  horses.  So,  also,  more 
care  is  expected  of  an  engineer  or  conduct- 
or running  a  train  along  the  streets  of  a 
town,  where  there  are  numerous  traveled 
places,  than  out  in  the  country,  where  they 
have  no  reason  to  expect  the  presence  of 
any  person,  may  be,  for  miles,  or  any  other 
obstruction  in  the  way.  You  see,  therefore, 
that  the  measure  of  care  necessarily  varies, 
and  under  the  varying  circumstances  just 
this  amount  of  care  is  necessary:  that 
amount  of  care  which  would  or  should  have 
been  exercised  by  a  person  of  ordinary  in- 
telligence and  prudence.  A  jury  can  easily 
apply  that  in  every  case.  In  this  case, 
therefore,  you  are  to  say  what  amount  of 
care  should  have  been  exercised  by  the  rail- 
way company's  servants  In  operating  the 
train  on  the  day  mentioned  In  the  complaint, 
at  the  place  mentioned  in  the  complaint, 
under  the  circumstances  detailed  in  the  tech 
timony  under  the  allegations  of  the  com- 
plaint.   So  much  for  due  care. 

"The  plaintiff  goes  further,  and  says  that 
the  conduct  of  the  railway  company's  serv- 
ants was  wanton,  willful,  showing  an  utter 
disregard  of  the  rights  of  the  plaintiff,  and 
it  was  done  with  Intent  to  frighten  his  team, 
and  to  injure  him.  Counsel  for  the  defend- 
ant has  submitted  to  the  court  as  matt» 
of  law  that  a  principal  cannot  be  held  liable 
In  punitive  damages  for  the  wrongful  acts 
of  his  agent  or  servant,  and  cited  authority 
from  the  supreme  court  at  Washington  in 
other  cases;  and,  as  a  general  proposition, 
that  is  good  law.  The  counsel  for  the  rail- 
way company  in  this  case  submitted  that  as 
law,  arguing  that  (as  those  cases  argued 
In  the  cases  cited)  a  master  should  not  be 


subjected  to  a  penalty  or  a  punishment  for 
the  willful  and  wanton  misconduct  of  his 
servant.  He  should  be  held  liable  in  com- 
pensatory damages  only;  actual  damages 
only.  But,  like  all  general  statements,  they 
are  not  always  applicable,  not  applicable  to 
all  cases.  What  is  good  law  in  one  case 
would  not  be  good  law  in  another  case;  and 
the  opinion  of  the  highest  court  in  the  land, 
while  good  as  to  that  particular  case,  might 
not  be  good  as  to  another  case,  where  the 
facts  would  not  correspond  sufficiently  with 
the  facts  of  the  case  before  the  court;  be- 
cause whether  or  not  a  master  or  principal 
should  be  held  liable  in  punitive  as  w^  as 
actual  damages  for  the  wrongful  act  of  his 
servant  would  depend  on  whether  or  not  the 
acts  of  the  servant  or  agent  were  committed 
while  he  was  conducting  the  business  of 
his  master  or  principal  within  the  scope  of 
his  agency,  actually  operating  within  the 
limit  of  his  agency  as  such  servant  of  the 
master,  and  wheth^  the  principal  or  master 
had  either  expressly  or  impliedly  authorized 
or  ratified  or  adopted  the  acts  of  the  sor- 
ant,  or  whether  the  master  or  principal  had 
been  guilty  of  negligence  In  selecting  or 
employing  his  servant  or  agent  For  exam- 
ple, if  the  railway  company  exercises  due 
care  in  selecting  and  employing  its  servants 
to  operate  the  train,  and  if  those  servants, 
in  operating  the  trains,  are  guilty  of  person- 
al acts  of  violence^  for  Instance,  upon  a 
passenger,  not  in  the  line  of  the  business  as 
railroad  servants,  but  as  individuals,  wby 
the  railroad  company  would  not  be  held 
responsible  for  such  violent  conduct  on  the 
part  of  the  servants;  but  in  conducting  the 
business  as  servants  they  mistreated  or  mal- 
treated a  passeng^,  or  are  guilty  of  any 
wanton,  willful  misconduct  against  any  per- 
son, passengers,  or  other  people,  or  against 
property,  if  doing  that  in  the  line  of  the 
business,  conducting  the  work  of  the  master, 
then  the  general  principle  laid  down  would 
not  apply,  because  the  railroad  company  is 
held  to  act  through  Its  servants.  That  Is 
all  that  the  public  sees  of  a  railway  com- 
pany,—the  sery ants  who  operate  the  trains. 
They  stand  to  the  public  as  the  railway  com- 
pany, and  If,  in  the  conduct  of  the  business 
as  the  railway  company's  servants  or  em- 
ploy(^s,  they  are  guilty  of  willful,  wanton, 
reckless  misconduct  towards  the  public, 
showing  an  utter  disregard  for  the  lives  and 
property  or  rights  of  the  public,  then  the 
railway  company,  being  a  quasi  public  serv- 
ant, is  held  responsible  in  punitive  damages. 
So,  also,  if  the  railway  company  could  be 
shown  in  a  proper  case  to  have  been  reck- 
less and  careless  in  employing  servants, 
placing  incompetent,  inexperienced,  and  care- 
less men  in  charge  of  dangerous  machinery, 
like  a  locomotive,  and  if  that  incompetent, 
careless,  and  reckless  servant,  who  should 
not  have  been  employed  by  the  railway  com- 
pany, and  who  would  not  have  been  employ- 
ed by  the  railway  company  If  they  had  ex- 
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ercised  proper  care  In  selecting  and  employ- 
ing a  servant,  Is  guilty  of  conduct  which 
causes  Injury  to  the  public  because  of  his 
recklessness  and  incompetency,  why  then  the 
railway  company  would,  in  such  a  case,  be 
proporly  held  liable  in  punitive  damages,  as 
well  as  in  actuaL  As  I  have  said,  the  rail- 
way company- is  a  quasi  public  servant.  It 
does  not  operate  its  railroad  Just  as  a  pri- 
vate corporation  operates  its  factory  or  its 
mills,  or  any  other  business  it  may  conduct 
The  railway  company  owes  certain  duties 
to  the  public.  It  does  not  run  its  road  en- 
tirely for  Its  own  profit,  but  it  is  held  bound 
to  observe  certain  duties,  and  to  discharge 
those  duties  to  the  public,  and  among  them 
is  that  they  should  employ  safe,  competent 
servants,  who  will  run  their  trains  with  due 
care.  So,  also,  it  is  very  properly  held  that, 
while  whistling,  blowing  the  whistle,  and 
letting  off  steam  may  be  necessary— must  be 
necessary— in  operating  a  railroad,  even  if 
that,  however,  is  done  unnecessarily,  and 
wantonly  and  willfully,  for  the  purpose  of 
frightening  horses  or  other  cattle  near  the 
track,  that  Is  an  infringement  of  the  rail- 
way company*s  duties  to  the  public;  and, 
If  Injury  results  therefrom,  the  railway  is 
properly  held  liable  In  damages,  either  in 
actual  or  both  actual  and  punitive,  as  the 
testimony  in  a  proper  case  may  justify.  It 
is  for  you  to  say  in  this  case  whether  the 
plaintiff  has  proved  by  the  preponderance 
of  the  evidence  that  he  was  injured  in  the 
manner  alleged.  If  he  was,  what  was  the 
extent  of  his  injury?  If  he  was  Injured  to 
a  certain  ertent,  whether  the  Injuries  are 
permanent  or  temporary  or  both.  If  so,  was 
the  railway  company  to  blame  directly  as 
the  cause  of  that  injury?  If  so,  you  will 
find  out  whether  he  is  to  obtain  actual  dam- 
ages only,  or  actual  and  punitive.  With  my 
explanation  of  the  law,  I  think  you  will  be 
able  to  say  from  the  testimony  whether  he 
is  entitled  to  either  or  both.  If  you  come 
to  the  conclusion  that  he  Is  entitled  to  dam- 
ages* the  amount  is  entirely  in  your  powesr 
to  assess,  but  it  must  be,  of  course,  in  ac- 
cordance with  the  testimony.  The  amount 
claimed  is  $1,995.  You  cannot  go  beyond 
that,  no  matter  what  the  damages  proved; 
nor  can  you  go  to  that  extent  unless  you 
are  satisfied  that  the  proof  Justifies  that  as 
an  amount,  but  any  amount  less  than  that 
If  you  come  to  the  conclusion  that  he  is  en- 
titled to  any  damages,  you  will  assess  in 
accordance  with  the  testimony.  If  he  is 
entitled  to  actual  damages,  you  will  first  fix 
that  amount  Then  also  ask:  Is  he  also 
entitled  to  punitive  damages?  Was  the  con- 
duct of  the  railway  company  wanton,  will- 
ful, with  intent  to  injure— frighten  the  team 
and  Injure  the  plaintiff?  If  you  have  not 
come  to  the  conclusion,  then  you  can  only 
grant  compensatory  damages;  actual,  not 
punitive.  If  you  are  satisfied  that  the  In- 
juries were  Infiicted  by  the  railway  com- 
pany, and  were  due  simply  to  a  want  of  due 


care,  then  you  will  simply  award  actual 
damages,  and  not  punitive  damages.  If  you 
come  to  the  conclusion  that  the  plaintiff  is 
entitled  to  a  verdict  for  damages  in  any 
amount  you  will  write  the  verdict  out  in 
words,  and  not  in  figures,  and  say,  'We  find 
for  the  plaintiff  so  many  dollars  damages.' 
If  the  testimony  does  not  satisfy  you  that 
the  plaintiff  Is  clearly  entitled  to  his  dam- 
ages by  the  preponderance  of  the  testimony, 
then  you  will  say,  *We  find  for  the  defend- 
ant' 

"I  am  very  glad  to  be  able  to  congratu- 
late you  and  the  counsel  that  this  case  has 
been  argued  without  any  reference  at  all  to 
wealthy  corporations,  or  any  attempt  being 
made  to  stir  up  any  prejudice  in  the  minds 
of  the  Jury  against  railway  corporations, 
which  always  seem  to  me  an  insult  to  the 
Intelligence  of  the  jury,  and  altogether  apart 
from  the  evidence  in  the  case.  You  are  left 
as  honest  men  in  this  case  by  the  counsel 
in  this  cause  to  judge  of  these  parties,  the 
railway  on  the  one  side  and  the  plaintiff, 
Proctor,  on  the  other,  as  if  they  were  two 
individuals,  or  two  letters  of  the  alphabet 
A  against  B;  and  you  are  to  decide  from  the 
testimony  whether  the  plaintiff  has  made 
out  his  case,  and  award  the  damages  if  he 
has.  If  he  has  not;  then  you  will  find  tor 
the  railway  company.  You  will  take  the 
record,  and  write  your  verdict  on  the  back 
of  the  summons  and  complaint" 

From  Judgment  for  plaintiff,  defendant 
appeals. 

T.  P.  Cothran,  for  appellant  Graydon  & 
Qiles,  for  respondent 

McIYER,  C.  J.  This  was  an  action  brought 
by  the  plaintiff  to  recover  damages  for  in- 
juries sustained  by  reason  of  the  alleged 
willful,  wanton,  and  reckless  conduct  of  the 
servants  and  agents  of  the  defendant  com- 
pany. The  allegations  of  the  complaint 
(which  should  be  fully  set  out  by  the  re- 
porter in  his  report  of  the  case)  may  be 
stated  briefly  as  follows:  That  on  the  13th 
day  of  September,  1899,  the  plaintiff,  while 
driving  his  wagon,  drawn  by  two  mules, 
along  the  public  road,  which  ran  very  near 
the  railroad  track  of  the  defendant  company, 
seeing  a  freight  train  approaching,  drove 
out  of  the  public  road,  and  away  from  the 
defendant's  track,  for  the  purpose  of  allow- 
ing the  said  train  to  pass  not  so  near  plain- 
tiff's wagon  as  it  would  have  been  If  the 
plaintiff  had  remained  in  the  public  road, 
when  the  officers  and  agents  In  charge  of 
said  freight  train  stopped  said  train;  that 
plaintiff,  seeing  that  the  train  had  stopped, 
drove  his  wagon  back  into  the  public  road 
with  a  view  to  pass  said  train  while  it  was 
stopped;  but  as  soon  as  the  plaintiff  had 
approached  near  and  opposite  to  the  engine 
drawing  the  train,  he  being  in  the  public 
road,  those  in  charge  of  the  train,  being  in 
full  and  plain  view  of  the  plaintiff  and  his 
wagon*  with  Intent  to  frighten  and  scare 
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plaintiffs  mnlefl  and  Injure  the  plaintiff, 
willfully,  wantonly,  and  recklessly,  and  not 
regarding  the  rights  of  the  plaintiff,  let  off 
steam  from  the  engine^  blew  the  whistle, 
so  that  the  mules  became  frightened  and  un- 
manageable, and  were  made  to  run  away, 
whereby  plaintiff  was  thrown  from  the  wag- 
on, which  caused  serious  injuries  to  plain- 
tiff specified  In  the  .complaint.  The  defend- 
ant  answered,  denying  each  and  every  alle- 
gation in  the  complaint 

The  case  came  on  for  trial  before  his  hon- 
or. Judge  Benet,  and  a  Jury,  and,  after  the 
pleadings  were  read,  his  honor,  as  seems  to 
to  be  his  custom,  deliyered  a  preliminary 
charge  to  the  Jury,  In  which,  as  we  under- 
stand it,  he  stated  to  the  Jury  fully  and 
clearly  the  issues  which  they  were  called 
upon  to  try,  but,  as  we  shall  see  presently, 
in  his  general  charge  he  stated  the  issues 
differently,  and,  as  we  think,  erroneously, 
in  one  respect  at  least.  At  the  close  of  the 
testimony,  and  after  hearing  the  argument 
of  counsel  and  the  general  charge  of  the 
circuit  Judge,  the  case  was  submitted  to  the 
Jury,  who  found  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $740,  and  from  the 
Judgment  entered  on  the  said  verdict  (a 
motion  for  a  new  trial  having  been  made 
and  refused)  the  defendant  appeals  upon  the 
several  grounds  set  out  in  the  record,  which 
need  not  be  set  out  here,  as  it  is  claimed 
by  counsel  for  appellant  in  his  argument 
here— Justly,  we  think— that  the  various 
grounds  raise  practically  but  two  questions, 
which  are  stated  by  counsel  as  follows: 
First  Did  the  circuit  Judge  err  in  declaring 
to  the  Jury  that  the  plaintiff  had  fixed  the 
amount  of  his  damages  at  $1,995  to  avoid 
a  removal  of  the  case  to  the  federal  court? 
Second.  Did  the  circuit  Judge  err  in  char- 
ging the  Jury  that  the  plaintiff  might  recov- 
er upon  proof  of  ordinary  negligence?  To 
better  understand  the  first  of  these  ques- 
tions, it  will  be  necessary  to  state  that  the 
circuit  Judge,  in  his  general  charge  to  the 
Jury,  after  stating  the  nature  and  extent  of 
the  injuries  which  the  plaintiff,  in  his  com- 
plaint, alleged  he  had  received,  proceeded 
to  use  the  following  language:  "And  for 
these  alleged  injuries  he  claims  damages  to 
the  extent  of  $1,995,— that  otherwise  odd 
sum  being  manifestly,  of  course,  to  come 
within  the  amount  for  which  a  suit  of  this 
character  can  be  allowed  in  this  court,  and 
not  removed  to  the  federal  court  If  they 
had  asked  for  more,— for  $2,000,— probably 
the  railroad  company  would  have  had  a  pe- 
tition to  remove  it  to  the  other  court;  so 
that  the  amount  alleged  in  the  complaint 
nay  be  explained  in  that  way."  Why  such 
a  matter  should  have  been  injected  into  this 
case,  we  are  utterly  at  a  loss  to  conceive. 
It  was  wholly  foreign  to  any  issue  which 
the  Jury  were  called  upon  to  try.  It  was 
not  mentioned  or  alluded  to  in  any  way 
either  in  the  pleadings  or  the  testimony,  and 
we  do  not  see  that  it  had  any  proper  place 


in  the  case.  A  plaintiff  who  brings  an  ac- 
tion for  damages  may  fix  the  amount  which 
he  claims  at  any  Sum  he  pleases,  and  the 
only  legal  bearing  or  effect  that  it  can  pos- 
sibly have  is  to  forbid  the  Jury  from  giving 
any  more  damages  than  the  amount  claim- 
ed in  the  complaint  What  may  have  been 
the  motives  of  the  plaintiff  in  fixing  the 
amount  mentioned  is  a  matter  solely  for 
him,  and  is  not,  properly,  to  be  inquired 
into  by  any  one  else.  While,  therefore,  we 
cannot  approve  of  the  practice  of  thus  In- 
jecting into  a  case  any  matter  which  is  whol- 
ly foreign  to  the  issues  Joined  in  such  case, 
the  question  to  be  determined  by  this  court 
is  whether  there  was  any  error  of  law  in 
thus  incorpoirating  into  a  charge  to  the  Jury 
matters  wholly  Irrelevant  to  any  issue  in 
the  case.  It  is  contended  that  such  lan- 
guage was  calculated  to  prejudice  the  minds 
of  the  Jurors  against  the  defendant;  but 
while  this  may  be  the  effect  in  some  cases, 
yet  in  this  case  it  seems  pretty  clear  that 
no  such  effect  was  produced,  for  the  amount 
found  by  the  Jury  was  but  little  more  than 
one-third  of  the  amount  to  which  they  had 
a  right  to  go,  provided  they  thought  the 
facts  proved  were  sufficient  to  warrant  such 
a  finding.  This  seems  to  negative  the  idea 
that  the  Jury  were  prejudiced  against  the 
defendant  by  the  language  used  by  the  cir- 
cuit Judge  in  reference  to  the  motive  which 
probably  influenced  the  plaintiff  in  fixing 
the  amount  of  his  damages  at  the  sum  stat- 
ed in  the  complaint  We  cannot  say,  there- 
fore, that  there  was  any  error  of  law  on 
the  part  of  the  circuit  Judge  in  using  the 
language  which  is  made  the  basis  of  the 
exception  raising  the  first  question. 

The  second  question  is  of  a  much  more 
serious  character.  In  every  system  of  plead- 
ing with  which  we  are  acquainted— not  even 
excepting  the  liberal  system  of  code  plead- 
ing—one fundamental  rule  has  always  been 
acknowledged,  and  that  is,  a  plaintiff  who 
brings  an  action  for  damages  for  an  alleged 
wrong  done  to  him  must  state  the  facts  con- 
stituting such  wrong  in  Intelligible  language, 
so  that  the  defendant  may  be  able  to  undav 
stand  what  he  Is  charged  with  having  done, 
and  thus  enabled  to  meet  the  charge  either 
with  a  d«iial  or  some  satisfactory  explana- 
tion. This  rule  is  based  upon  common  right 
and  common  sense;  and,  while  the  system 
of  code  pleading  is  designed  to  obviate  the 
asperities  of  some  of  the  artificial  and  tech- 
nical rules  of  the  former  system  of  pleading, 
we  do  not  understand  that  it  was  intended 
to  abrogate  any  of  the  fundamental  rules 
based  upon  common  right  Hence,  when  a 
person  is  brought  into  court  charged  wltii 
having  done  certain  acts  ^htch  It  is  alleged 
caused  wrong  and  injury  to  the  plaintiff, 
he  cannot  be  called  upon  to  answer  for  other 
acts  of  a  different  character,  which  are  not 
charged  in  the  complaint  Even  the  recent 
act  of  1898  (22  St  at  Large,  p.  698)  entitled 
**An  act  to  regulate  the  practice  in  the  courts 
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<xf  this  state  In  actions  ex  delicto  for  dam- 
ages," was  not  designed  to  have,  and  cannot 
have,  the  effect  of  abrogating  the  role  above 
stated;  for  in  the  first  section  that  statute 
simply  declares  that  in  such  an  action  it  is 
not  necessary  to  make  any  separate  state- 
ment of  the  facts  which  would  entitle  him 
to  recover  actual  or  exemplary  damages,  and 
he  shall  not  be  required  "to  elect  whether 
he  will  go  to  trial  for  actual  or  other  dam- 
ages, but  shall  be  entitled  to  submit  his 
whole  case  to  the  Jury  under  the  instruc- 
tions of  the  court"  And  as  is  well  said  by 
Mr.  Justice  Pope  in  Glover  v.  Railway  Co., 
57  S.  C,  at  page  234,  35  S.  B.  512,  the  ob- 
ject of  that  statute,  or  at  least  the  first  sec- 
tion of  it,  was  to  alter  "the  practice  in  this 
state  in  actions  ex  delicto  for  damages; 
and  that  since  this  act  so  much  of  the  case 
of  SpeUman  v.  Raihroad  Co.,  35  S.  C.  486, 
14  S.  B.  047,  28  Am.  St.  Rep.  858,  as  indi- 
cated that  the  pleadings  -in  our  courts  in 
damage  suits  should  point  out  whether  puni- 
tive or  actual  damages  were  sought,  and 
that  the  recovery  in  such  suits  should  cor- 
respond to  the  issue  thus  raised,  is  no  long^ 
authority  in  this  state."  Indeed,  the  Arst 
section  of  the  act  of  1888  has  no  application 
to  the  case  now  under  consideration,  for  that 
section  applies  only  to  the  manner  in  which 
the  claims  for  actual  and  exemplary  dam- 
ages should  be  made,  and  in  this  case  no 
such  question  is  presented.  The  second  sec- 
tion of  the  act  of  1898  does,  however,  apply, 
and,  as  we  think,  so  far  from  abrogating 
the  rule  upon  which  we  rdy,  does  in  fact 
recognize  such  rule  by  the  language  (which 
we  italicize)  in  that  section  which  reads  as 
follows:  "That  in  all  cases  where  two  or 
more  acts  of  negligence  or  other  wrongs  are 
Met  forth  in  the  complaint^  as  causing  or 
contributing  to  the  Injury  for  which  such 
suit  is  brought,  the  party  plaintiff  in  such 
suit  shall  not  be  required  to  state  such  sev- 
eral acts  separately,  nor  shall  such  party 
be  required  to  elect  Mpon  which  he  will  go 
to  trial,  but  shall  be  entitled  to  submit  his 
whole  case  to  the  jury  under  the  instruc- 
tion of  the  court,  and  to  recover  such  dam- 
ages as  he  has  sustained,  whether  such  dam- 
ages arose  from  one  or  another  or  all  of 
sndki  acts  or  wrongs  alleged  in  t?ie  com- 
pUxinV*  It  is  manifest  that  this  section 
does  not  authorize  a  recovery  for  any  act 
of  wrong  not  "alleged  in  the  'complaint,"  but 
plaintiff  may  recover  for  any  act  or  wrong 
which  is  alleged  in  the  complaint,  although 
such  acts  or  wrongs  may  not  be  separately 
stated.  It  is  clear  that  the  object  of  this  see* 
tion  was  to  obviate  the  necessity  of  alleging 
acts  of  wrong  separately,  and  to  relieve  the 
plaintiff  from  being  required  to  elect,  where 
one  or  more  acts  of  wrong  are  alleged  in  the 
complaint,  upon  which  he  would  proceed  to 
trIaL  Now,  in  this  case,  there  is  no  allega- 
tion whatever  that  the  plaintiff  was  injured 
by  the  ordinary  negligence  (as  the  circuit 
Judge  terms  it  In  his  charge)  of  the  defend- 


ant, and  no  f  ^ct  is  alleged  which  would  tend 
to  show  such  negligence.  On  the  c<mtrary, 
the  allegation  is  that  the  defendant  did  the 
acts  complained  of  "with  intent  to  frighten 
and  scare  the  plaintiff's  team  and  injure  the 
plaintiff  willfully,  wantonly,  and  recklessly, 
and  not  regarding  the  rights  of  the  plain- 
tiff in  that  regard."  This,  so  far  from  being 
an  allegation  of  the  want  of  due  care  on  the 
part  of  the  defendant  which  would  consti- 
tute "ordinary  negligence,"  Is,  on  the  con- 
trary, an  allegation  that  the  defendant  pur- 
posely—not negligently— did  the  acts  com- 
plained of  with  Intent  to  injure  the  plain- 
tiff. So  that  the  practical  question  present- 
ed is  whether  there  was  error  on  the  part 
of  the  circuit  judge  in  instructing  the  jxu7 
that,  even  if  they  were  not  satisfied  that 
the  defendant  did  the  acts  complained  of 
In  the  manner  and  with  the  Intent  alleged 
in  the  complaint,  they  still  might  find  for 
the  plaintlll,  if  they  were  satisfied  that  the 
injuries  complained  of  were  due  "to  the  neg- 
ligence, or  want  of  due  care,  of  the  railroad 
company."  It  seems  to  us  clear  that  such 
an  instruction  would  be  erroneous;  for  it 
would  be,  in  effect,  saying  that,  where  a 
defendant  la  charged  with  one  wrong,  the 
Jury  may  hold  him  liable  if  a  wholly  dif- 
ferent wrong  from  that  charged  is  proved 
against  him,— that  If  a  person  is  charged 
with  willful  and  intentional  wrong,  and  such 
charge  Is  not  sustained  by  the  testimony, 
still  he  may  be  held  liable  if  the  jury  are 
satisfied  that  he  has  committed  an  entirely 
different  and  distinct  wrong  with  which  he 
is  not  charged.  In  other  words,  that  a  per- 
son who  is  brought  into  court  to  answer  to 
one  charge  may  be  held  liable  under  another 
and  different  charge,  for  which  he  has  not 
been  called  upon  to  answer.  This,  It  seems 
to  us,  would  be  in  direct  violation  of  the 
fundamental  n^les  of  law,  as  well  as  of 
common  justice  and  right,  as  well  as  in 
direct  conflict  with  the  analogies  of  the  law 
afforded  by  the  cases  upon  this  very  subject 
of  negligence;  for  it  is  well  settled  that  in 
an  action  to  recover  damages  for  Injuries 
sustained  by  reason  of  the  alleged  negli- 
gence of  a  railroad  company  the  plaintiff 
will  not  be  permitted  to  rely  upon  any  act 
of  negligence  not  alleged  in  the  complaint. 
Fell  V.  Railroad  Co.,  33  S.  C.  196,  11  S.  B. 
691.  And  the  same  doctrine  Is  recognized 
in  the  comparatively  recent  case  of  Spires 
V.  Raihroad  Co.,  47  S.  C,  at  page  30,  24  S. 
B.  993,  where  Mr.  Justice  Gary,  in  deliver- 
ing the  opinion  of  the  court;  usee  this  lan- 
guage: "If  the  complaint  had  alleged  spe- 
cific acts  of  negligence,  ♦  ♦  ♦  then  the 
plaintiff  would  be  restricted  to  the  introduc- 
tion of  such  testimony  only  as  would  tend 
to  prove  the  acts  of  negligence  alleged  in 
the  complaint"  This  Is  for  the  obvious  rea- 
son that  it  is  neither  fair  nor  just  to  re- 
quire a  party  who  is  brought  into  court, 
and  called  upon  to  answer  for  certain  speci- 
fied misconduct,  to  answer  for  other  mlscon 
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dnct  of  a  totally  different  character  with 
which  he  has  not  been  charged,  as  he  can- 
not reasonably  be  expected  to  be  prepared 
to  answer,  as  no  such  charge  has  be^i 
brought  against  him. 

The  view  which  we  have  adopted  is  special- 
ly applicable  to  a  case  like  the  present,  where 
the  nature  of  the  wrong  charged  in  the  com- 
plaint is  not  only  different  from  that  Toir 
which  the  Jury  were  erroneously  Instructed 
the  defendant  could  be  held  liable,  but  is 
also  attended  by  very  different  consequen- 
ces; for  in  a  case  where  the  wrong  charged 
in  the  complaint  is  willful,  and  done  with 
intent  to  injure  the  plaintiff  (as  it  Is  here), 
contributory  negligence  on  the  part  of  the 
plaintiff  cannot  be  pleaded  as  a  defense. 
See,  in  addition  to  the  authorities  cited  by 
appellant's  counsel,  7  Am.  &.  Eng.  Enc.  Law 
(2d  Ed.)  at  page  443,  where  it  is  said:  '*The 
doctrines  of  contributory  negligence  have  no 
application  In  cases  where  the  injury  is  In- 
flicted by  the  willful  act  or  omission  of  the 
defendant  In  such  cases  contributory  neg- 
ligence is  not  a  defense,  and,  in  its  legal 
sense,  cannot  exist"  And  this  doctrine  has 
been  expressly  recognized  in  this  state  In 
the  case  of  Darwin  v.  Railroad  Co.,  23  S. 
0.  531,  55  Am.  Rep.  82.  There  is  also  an- 
other material  difference,  and  that  is,  under 
a  charge  like  that  made  in  this  complaint 
the  plaintiff  may  recover  not  only  his  actual 
damages,  but  also  punitive,  vindictive,  or 
exemplary  damages;  whereas,  under  a 
charge  of  mere  "ordinary  negligence,*'  the 
defendant  may  plead  contributory  negli- 
gence as  a  defense,  and  the  plaintiff  is  not 
entitled  to  recover  punitive,  vindictive,  or 
exemplary  damages,  but  is  limited  to  a  re- 
covery of  his  actual  damages.  That  the  cir- 
cuit Judge  did  instruct  the  Jury  that  they 
might  find  for  the  plaintiff  even  if  they  were 
not  satisfied  that  the  charges  as  stated  in 
the  complaint  were  established,  but  were 
satisfied  that  the  plalntifiTs  injuries  were 
caused  simply  by  the  "ordinary  negligence^' 
of  the  defendant  may  be  seen  by  an  inspec- 
tion of  his  charge  (which,  for  this  purpose, 
should  be  set  out  by  the  reporter  In  his  re- 
port of  the  case),  where  we  find  the  follow- 
ing language:  "If  you  are  satisfied  that  the 
injuries  were  due  directly  to  the  wanton 
conduct  of  the  railway  company,  or  to  the 
reckless  conduct  of  the  railway  company, 
or  to  the  negligence  of  the  railway  com- 
pany,  the  plaintiff  would  be  entitled  to  dam- 
ages. If  simply  to  the  negligence — want  of 
due  care^ot  the  railway  company,  he  would 
be  entitled  to  actual  damages.  If  due  to  the 
wanton  conduct— the  willful  conduct— with 
Intent  to  injure  plaintiff,  *  *  *  he  would 
be  entitled  to  punitive  damages."  (Italics 
ours.)  Again,  the  circuit  Judge  used  this 
language:  "The  plaintiff  alleges  that  the 
blowing  of  the  whistle  and  the  letting  off  of 
steam  was  done  recklessly.  That  means 
done  without  care.  'Recklessly'  generally 
means    'gross    negligence,'    It   is    a    little 


stronger  than  'carelessness'  In  its  usual  ap- 
plicatliMi,  but  still  an  allegation  of  reckless 
conduct  would  Justify  a  Jury  in  finding  that 
the  conduct  was  ordinary  negligence,~want 
of  due  care,— if  the  plaintiff  failed  to  prove 
gross  negligence,  wanton,  willful  miscon- 
duct; and  what  is  meant  by  due  care  Is 
simply  that  measure  of  caution  and  careful- 
ness which  was  proper  under  the  circum- 
stances." H^e  it  is  clear  that  the  circuit 
Judge  confounded  two  separate  and  distinct 
and  in  fact  opposite,  things,— recklessness 
and  the  want  of  ordinary  care;  and  this. 
we  think,  was  error.  In  16  Am.  &  Eng. 
Enc.  Law,  392-^395  (a  passage  which  is  quot- 
ed with  approval  by  Mr.  Justice  Gary  in 
Pickens  v.  Railroad  Co.,  64  S.  C,  at  page 
505,  32  S.  E.  560),  it  Is  said:  "The  element 
which  distinguishes  actionable  negligence 
from  criminal  wrong  or  willful  tort  Is  in- 
advertence on  the  part  of  the  person  causing 
the  injury.  He  may  advert  to  the  act  of 
omission  of  which  he  is  guilty,  but  he  can- 
not advert  to  It  as  a  failure  of  duty— that  is, 
he  cannot  be  conscious  that  it  is  a  want  of 
ordinary  care— without  subjecting  hims^f  to 
the  charge  of  having  infiicted  a  willful  in- 
Jury,  because  one  who  Is  consciously  guilty 
of  a  want  of  ordinary  care  Is,  by  implica- 
tion of  law,  chargeable  with  an  intent  to 
injure;  malice  'being  but  the  willful  doing 
of  a  wrongful  act'  ♦  ♦  ♦  ^Negligence* 
and  'willfulness'  are  the  opposites  of  each 
other.  They  indicate  radically  dlffer^it  men- 
tal states.  The  distinction  between  negli- 
gence and  willful  tort  is  important  to  be 
observed,  not  only  in  order  to  avoid  a  con- 
fusion of  principles,  but  it  is  necessary  in 
determining  the  question  of  damages,  since, 
in  the  case  of  an  injxuy  by  the  former  (neg- 
ligence), damages  can  only  be  compensatory, 
while  in  the  latter  (willful  wrong)  they  may 
also  be  punitive,  vindictive,  or  exemplary," 
^to  which  we  may  add  another  reason:  that 
in  the  one  case  contributory  negligence  may 
be  pleaded  as  a  defense,  while  in  the  other 
it  cannot  be.  See,  also,  7  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  at  page  443,  where  it  is  said: 
"  'Willfulness'  and  'negligence'  are  the  oppo- 
sites of  each  other;  the  one  signifying  the 
presence  of  intention  or  purpose,  the  other 
its  absence.  This  distinction  has  not  al- 
ways been  observed;  consequently  there  are 
cases  that  use  the  terms  'gross'  or  'wlUful' 
negligence  to  designate  willful  injuries." 
Now,  while  these  passages  refer,  in  terms, 
to  "willfulness"  as  contradistinguished  from 
"negligence,"  yet  it  seems  to  us  that  the 
same  may  be  said  of  "recklessness,"  espe- 
cially where,  as  in  this  case.  It  was  express- 
ly charged  in  the  complaint  that  the  acts  of 
wrong  complained  of  were  done  "with  intent 
to  frighten  and  scare  the  plaintiff's  team 
and  injure  the  plaintiff,  willfully,  wanton- 
ly, and  recklessly,  and  not  regarding  the 
rights  of  the  plaintiff  In  that  regard."  Now, 
it  is  quite  true  that  negligence  may  be  so 
gross  as  to  amount  to  recklessness;    but 


S.  C.) 


STATE  V.  BROCK. 


35^ 


when  it  does,  It  ceases  to  be  mere  negli- 
gence, and  asBumeB  very  much  the  nature 
of  wUlfulness;  so  much  so,  that  it  has  been 
more  than  once  held  in  this  state  that  a 
charge  of  reckless  misconduct  will  Justify 
the  jury,  if  the  same  be  proved,  in  award- 
ing punitive,  vindictive,  or  exemplary  dam- 
ages, while  it  never  has  been  held,  so  far 
as  we  are  informed,  that  the  Jury,  undor  a 
charge  of  mere  negligence,  would  be  justi- 
ded  in  awarding  vindictive  or  exemplary 
damages.  One  in  charge  of  so  powerful  and 
dangerous  a  piece  of  machinery  as  a  loco- 
motive is  bound  to  use  care  in  operating  it, 
so  as  to  avoid,  as  far  as  practicable^  doing 
injuries  to  others;  and,  if  he  uses  such  ma- 
chine recklessly  and  without  regard  to  the 
rights  of  others,  his  conduct  may  as  well 
be  characterized  by  the  term  "willful"  as 
by  the  term  "reckless,"  for  the  difference,  in 
this  regard,  between  "reckless''  and  "will- 
fulnees"  is  scarcely  appreciable. 

The  cases  of  Olover  v.  Railway  Co.,  57 
S.  C.  228,  35  8.  B.  510,  and  Appleby  v.  Rail- 
road Co.,  60  S.  O.  48,  38  S.  B.  237,  cited  by 
respondent,  are  not  in  point;  for  in  both  of 
these  cases  negligence  and  carelessness  were 
distinctly  alleged  in  both  of  the  complaints, 
while  here  there  is  no  allegation  of  negli- 
gence,  and,  on  the  contrary,  the  allegation 
is  that  the  wrong  complained  of  was  done 
purposely,  and  with  intent  to  Injure  the 
plaintiff.  The  language  contained  in  the 
fifth  paragraph  of  the  complaint  cannot  be 
regarded  as  an  allegation  of  the  facts  con- 
stituting plalntiff*s  cause  of  action,  but  sim- 
ply as  a  statement  of  the  cause  of  the  dam- 
ages sustained  by  reference  back  to  the  facts 
constituting  ("as  aforesaid'')  plaintiff's  cause 
of  action.  The  judgment  of  this  court  Is 
that  the  judgment  of  the  circuit  court  be 
reversed,  and  the  case  remanded  to  that 
court  for  a  new  trial. 
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(Supreme  Court  of  South  Carolina.   July  18, 

1901.) 

CRIMINAL  LAW  ^  MISDEMEANOR  —  ARRAIGN- 
MENT—DISQUALIFICATION  OF  JUROB^ 
LIBEL— TRUTH  AS  JUSTIFICATION. 

1.  Any  right  to  demand  an  arraignment  by 
one  charged  with  a  misdemeanor  is  waived  by 
participating  in  the  trial  in  the  usnal  way  with- 
out objection. 

2.  Under  Rev.  St.  §  2403,  providing  that  the 
court}  on  motion,  snail  examine  any  person 
caJlea  as  a  juror  to  know  whether  he  is  re- 
lated to  any  party,  and,  if  it  appears  to  the 
court  that  the  juror  is  not  indifferent,  he  shall 
be  placed  aside,  the  fact  that  a  judge  set  aside 
two  jurors  as  disqualified  because  related  by 
blood  or  connected  by  marriage,  within  the  sixth 
degree,  to  either  of  the  parties,  was  not  error, 
though  the  degree  of  such  relationship  was  er- 
roneously considered  to  be  governed  by  statute. 

3.  Under  Const.  1895,  art  1,  §  21,  providing 
that  in  prosecutions  for  libel  the  truth  of  the 
alleged  libel  may  be  given  in  evidence,  and  the 
Jury  shall  be  the  judges  of  the  law  and  the 


facts,  an  instruction  that  the  provision  of  the 
constitution  did  not  go  any  further  than  to  al- 
low the  truth  as  a  mitigation  was  error. 

Appeal  from  general  sessions  circuit  court 
of  Clarendon  county;  Townseud,  Judge. 

John  P.  Brock  was  convicted  of  libel,  and 
he  appeals.    Reversed. 

Joseph  T.  Rhame  and  Lee  &  Moise,  for  ap- 
pellant John  S.  Wilson  and  W.  0.  Davis,  for 
the  State. 

POPE,  J.  Under  an  indictment  for  libel, 
the  defendant,  John  P.  Brock,  was  tried  at  the 
February,  1900,  term  of  court  of  general  ses- 
sions for  Clarendon  coimty.  A  verdict  of  guil- 
ty was  rendered.  After  sentence,  the  defend- 
ant appealed  upon  several  grounds.  We  will 
now  pass  upon  these  grounds  in  their  logical 
order. 

1.  The  appellant.  In  his  second  ground  of 
appeal,  alleges  error  as  follows:  "Second. 
Because  his  honor  erred,  it  is  respectfully  sub- 
mitted, in  overruling  the  defendant's  motion 
in  arrest  of  Judgment  and  to  set  aside  the  ver- 
dict, made  upon  the  ground  that  the  indict- 
ment had  never  been  read  to  the  defendant, 
nor  had  he  ever  been  given  the  opportunity 
to  plead  to  the  same,  and  that  no  plea  to  the 
same  had  ever  been  made  or  entered,  and  no 
issue  ever  joined  thereon;  and  in  holding  that 
a  plea  to  the  indictment  was  not  essential 
or  necessary,  and  that  the  trial  and  conviction 
of  the  defendant.  In  the  absence  of  any  plea 
to  the  indictment,  was  legal  and  valid."  In 
the  agreed  case  for  appeal  the  following  state- 
ment is  made:  "At  no  time  was  the  indict- 
ment ever  read  to  the  defendant,  nor  was  ue 
ever  called  upon  to  plead,  or  given  the  op- 
portunity of  pleading,  to  the  same;  nor  was 
any  plea  to  the  Indictment  ever  made  by  the 
defendant  or  entered;  and  the  entire  trial 
was  had  without  any  plea  to  said  indictment.*' 
And  by  the  same  agreed  case  for  appeal  this 
language  explains  when  and  how  this  matter 
was  brought  to  the  attention  of  the'circnit 
judge  for  the  first  time:  "The  Jury  returned 
a  verdict  of  guilty.  The  judge  then  asked  Ibe 
defendant  if  he  had  anything  to  say  why  st^n- 
tence  should  not  be  passed  upon  him.  There- 
upon the  defendant  submitted  a  motion  in  ar- 
rest of  Judgment,  and  to  set  the  verdict  aside 
on  the  ground  that  the  indictment  had  never 
been  read  to  him;  that  he  had  never  been 
called  upon  to  plead  to  the  same,  nor  given 
the  opportunity  of  doing  so;  that  no  plea  had 
ever  been  made  or  entered;  that  no  issue  had 
ever  been  Joined  between  the  state  and  the 
prisoner;  and  that  hence  his  trial  and  con- 
viction were  both  illegal  and  void,  and  could 
not  support  a  Judgment.  After  argument,  the 
court  held  that,  the  defendant  being  charpit^d 
with  a  misdemeanor,  and  not  with  a  felony, 
a  plea  to  the  indictment  was  not  essential; 
that  it  was  not  legally  necessary  that  the  In- 
dictment should  be  read  to  the  defendant,  nor 
that  he  should  be  called  upon  to  plead  to  the 
same,  nor  afforded  the  opportunity  of  doing 
so;  and  that  his  trial  and  conviction,  in  the 
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absence  of  any  plea  to  tbe  Indictment  at  all, 
was  legal  and  valid;  and  he  overruled  the 
motion,  and  the  defendant  excepted.  The 
sentence  of  the  court  was  $50,  or  one  day's 
imprisonment.*'  Thus  the  appellant  brings 
squarely  before  this  court  the  right  of  a  de- 
fendant, when  Indicted  for  a  misdemeanor, 
on  his  trial  therefor  to  be  regularly  arraigned, 
and  to  be  required  to  plead  to  said  indictment 
The  case  for  appeal  shows  that  the  defendant 
was  personally  present  at  his  trial,  and  also 
that  he  was  represented  by  Joseph  T.  Rhame, 
Esq.,  and  Messrs.  Lee  &  Moise,  attorneys,  as 
his  counsel;  that  the  counsel  for  the  defend- 
ant cross-examined  every  witness  for  the 
state,  and  introduced  a  number  of  witnesses 
for  the  defense,  including  the  defendant  him- 
self. Not  only  so,  but  that  repeated  requests 
were  made  in  writing  upon  which  the  circuit 
judge  was  asked  to  charge  the  Jury.  We  find 
in  section  47  of  the  Criminal  Statutes  of  this 
state,  that  "no  person  shall  be  held  to  answer 
in  any  court  for  an  alleged  crime  or  offense 
unless  upon  indictment  by  a  grand  jury,  ex- 
cept ♦  ♦  •,"  which  provision  is  meant  to 
carry  into  effect  section  17  of  article  1  of  our 
present  constitution.  Section  54  (formerly 
2641  of  the  General  Statutes)  requires  that  in 
the  arraignment  of  persons  indicted  for  "mur- 
der, manslaughter,  burglary,  arson,  rape, 
grand  larceny  or  forgery,  shall  be  entitled 
to  ♦  •  ♦,"  but  "that  any  person  or  per- 
sons who  shall  be  Indicted  for  any  crime  or 
offense  other  than  those  enum^ated  above, 
shall  have  the  right  to  ♦  ♦  ♦."  Thus, 
by  indirection,  the  Criminal  Statutes  of  our 
state  require  arraignment  for '  certain  of- 
fenses, such  as  murder,  manslaughter,  bur- 
glary, arson,  rape,  grand  larceny,  or  forgery, 
but  do  not  require  arraignment  for  any  other 
offenses.  What  is  an  arraignment?  The 
definition  given  in  2  Am.  &  Bug.  Enc.  Law, 
829,^  is:  "Arraignment  is  the  calling  of  tbe 
prisoner  to  the  bar  of  the  court  to  answer 
to  the  matter  charged  against  him."  Lord 
Hale  says,  in  his  Pleas  of  the  Crown  (vol- 
ume 2,  p.  216):  "An  arraignment  consists  of 
three  things:  First,  the  calling  of  the  pris- 
oner to  the  bar  by  his  name,  and  command- 
ing him  to  hold  up  his  right  hand,  which, 
though  it  may  seem  a  trifling  circumstance, 
yet  it  is  of  importance,  for  by  holding  up 
his  hand,  constat  de  i)ersone  indictati,  and 
he  owns  himself  of  that  name;  second,  read- 
ing the  indictment  to  him  in  English,  that 
he  may  understand  his  charge;  third,  de- 
manding of  him  whether  he  be  guilty  or  not 
guilty.*'  So,  therefore,  when  the  appellant 
speaks  in  this  ground  of  appeal  of  not  hav- 
ing had  the  indictment  read  to  him,  he  re- 
fers to  the  failure  of  the  court  to  have  him 
arraigned.  In  what  cases  must  an  arraign- 
ment be  had?  In  volume  2  of  the  Encyclo- 
psedia  of  Pleading  and  Practice  (at  page 
761)  it  is  stated:  "In  a  trial  for  a  felony, 
and  especially  if  capital,  the  arraignment 
has  always  been  regarded  as  an  essential;" 
oitlng  in  notes  a  number  of  authoritiea  in 


support  of  the  proposition;  among  others, 
the  case  of  State  v.  Moore,  30  S.  C.  69,  8 
S.  E.  437.  Arraignment  is  necessary  In  felo- 
nies, but  as  to  misdemeanors  the  work  En- 
cydopeedla  of  Pleading  and  Practice  (at 
page  762)  states,  *^he  authorities  are  divid- 
ed as  to  whether  an  arraignment  is  neces- 
sary in  cases  of  misdemeanor."  Fortunate- 
ly, in  our  own  state,  in  the  case  of  State  v. 
Moore,  supra,  it  is  held  that  an  arraignment 
Is  not  necessary  in  misdemeanors,  thus  fur- 
nishing an  adjudication  of  the  question. 
But,  as  we  understand,  in  the  practice  in  our 
state  from  the  earliest  times  an  arraignment 
was  not  necessary  in  misdemeanors.  De- 
fendants charged  with  misdemeanors  may 
be  tried  in  their  absence,  and  this  cannot  be 
done  in  cases  of  felonies.  If  a  defendant 
charged  with  a  misdemeanor  can  be  legally 
tried  in  his  absence,  what  would  be  the  ne- 
cessity of  an  arraignment,  with  no  prisons 
to  answer  to  his  name,  to  have  the  indict- 
ment read  to  him,  and  to  demand  of  him  if 
he  be  gruilty  or  not  guilty?  None  whatever. 
Then  this  view  disposes  of  the  objection 
that  the  defendant  was  not  called  on  to 
plead  to  the  indictment.  Besides,  the  de- 
fendant, by  his  conduct  here,  is  not  entitled 
to  have  himself  arraigned,  and  to  have  him- 
self called  on  to  plead  to  the  indictment,  for 
he  took  part  In  his  trial  at  every  stage  until 
after  the  verdict  of  guilty  was  rendered, 
without  once  demanding  this  00-called  right 
of  arraignment  He  thereby  waived  any  so- 
called  right  to  arraignment  This  ground  of 
appeal  cannot  be  sustained. 

2.  We  will  next  consider  the  alleged  error 
of  the  circuit  judge  in  causing  certain  jurors 
to  stand  aside.  The  first  ground  of  appeal 
presents  this  question,  'and  is  as  follow?: 
"First  Because  his  honor  erred,  it  is  respect- 
fully submitted,  in  holding  and  ruling  that 
jurors  related  by  blood  or  connected  by  mar- 
riage within  the  sixth  degree  to  either  of 
the  parties  were  disqualified  from  sitting  as 
jurors,  and  that  both  consanguinity  and  af- 
finity within  the  sixth  degree  were  grounds 
for  legal  exception  ynder  the  statute;  and 
in  not  holding  that  under  the  law  a  juror 
is  legally  disqualified  only  in  those  cases 
where  he  is  related  by  blood  to  any  of  the 
parties;  and  that  hence  he  erred  in  requiring 
the  jurors  Brailsford,  McFaddin,  and  Carri- 
gan  to  stand  aside  as  being  legally  disquali- 
fied to  sit  as  jurors  in  the  tried  then  in 
progress."  The  "case"  shows  the  following: 
"Upon  motion  of  the  solicitor,  the  jurors 
were  placed  upon  their  voir  dire,  and  upon 
their  examination  the  juror  T.  R.  Brailsford 
testified  that  he  was  not  related  by  blood 
to  the  defendant  nor  by  blood  or  marriage 
to  the  prosecutor,  and  that  his  relationship 
to  the  defendant  consisted  in  his  having 
married  defendant's  half-sister.  The  juror 
J.  McDowell  McFaddin  testified  that  he  was 
cot  related  by  blood  or  marriage  to  the  pros- 
ecutor, and  that  his  relationship  to  the  de- 
fendant came  about  by  reason  of  the  defend* 
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ant'f  marriage  to  the  aunt  of  the  Bald  JuroTy 
who  thereby  became  the  nephew  by  mar- 
riage of  Bald  defendant  The  Juror  B.  J. 
Carrlgan  testified  that  he  was  not  related  by 
blood  or  marriage  to  the  defendant,  but  was 
the  cousin  of  the  prosecutor.  The  presiding 
judge  ruled  that  under  the  statutes  these 
jurors  were  legally  disqualified  to  sit  as  such; 
that  Jurors  related  by  blood  or  connected 
by  marriage  within  the  sixth  degree  to  either 
of  the  parties  were  disqualified  from  sitting 
as  such;  that  both  consanguinity  and  affini- 
ty within  the  sixth  degree  were  grounds  for 
legal  exception  under  the  statutes;  and  or- 
dered the  Jurors  above  named  to  stand  aside, 
and  refused  to  permit  them  to  be  presented. 
The  defendant  excepted  in  each  Instance. 
The  two  first  named  Jurors  were  made  to 
stand  aside  before  the  defendant  had  ex- 
hausted his  peremptory  challenges,  and  the 
last  named  afterwards."  T^ils  court  has  re- 
peatedly held  that  the  question  of  whether 
a  juror  Is  indifferent  or  not  Is  confided,  un- 
der section  2403  of  the  Revised  Statutes  of 
this  state,  to  the  circuit  Judge  for  his  deci- 
sion. The  section  referred  to  reads  as  fol- 
lows: ''The  court  shall,  on  motion  of  either 
party  in  suit,  examine,  on^oath,  any  person 
who  is  called  as  a  juror  therein,  to  know 
whether  he  is  related  to  either  party,  or  has 
any  interest  In  the  cause,  or  has  expressed 
or  formed  any  opinion,  or  is  sensible  of  any 
bias  or  prejudice  therein,  and  the  party  ob- 
jecting to  the  Juror  may  introduce  any  other 
competent  evidence  in  supiK>rt  of  the  objec- 
tion. If  It  appears  to  the  court  that  the 
juror  Is  not  Indifferent  in  the  cause,  he  shall 
be  placed  aside  as  to  the  trial  of  that  cause 
and  another  shall  be  called."  While  the  cir- 
cuit judge  committed  error  in  stating  that 
jurors  related  by  blood  or  connected  by  mar- 
riage within  the  sixth  degree  to  either  of  the 
parties  were  disqualified  from  sitting  as 
such,  that  both  consanguinity  and  afllnity 
within  the  sixth  degree  were  grounds  for  le- 
gal exceptions  under  the  statutes,  still  he 
stated  a  very  salutary  rule.  Certainly,  the 
legislature  has  Interdicted  judges  from  sit- 
ting In  cases  of  such  relationship,  and  it  Is 
a  good  guide  to  the  exercise  of  a  sound  dis- 
cretion by  a  circuit  judge,  to  observe  the 
same  degree  of  relationship.  No  doubt,  he 
meant  to  give  this  as  a  reason  for  his  not 
regarding  the  jurors  presented  as  indifferent, 
because  related  to  the  defendant  or  prose- 
cutor. The  fact  of  relationship  was  in  his 
mind.  The  degree  of  snich  relationship  he 
mistakenly  thought  was  governed  by  statute. 
This  being  so^  his  error  was  not  serious  or 
harmful. 

8.  Lastly,  we  will  consider  those  excep- 
tions which  are  of  serious  moment,  and  to 
which  we  have  naturally  given  close  atten- 
tion. These  grounds  will  be  grouped  and 
disposed  of  together.  They  are  as  follows: 
"Third.  Because  his  honor  erred,  it  is  re- 
spectfully submitted,  in  refusing  to  charge 
the  defendant's  first  request,  as  follows: 
89  S.B.— 23^ 


'That  under  the  present  constitution  of  this 
state,  in  all  indictments  and  prosecutions  for 
libel  the  truth  of  the  alleged  libel,  if  made 
out  to  the  satisfaction  of  the  Jury,  Is  a  com- 
plete and  perfect  defense,  and  must  result 
in  the  acquittal  of  the  defendant;'  and  in 
charging  the  Jury  that  he'  did  not  construe 
the  constitution  In  that  way,  and  that,  even 
if  the  defendant  had  made  out  to  the  satis- 
faction of  the  Jury  the  truth  of  the  alleged 
libelous  charges,  yet  the  same  would  consti- 
tute no  justification  or  defense;  whereas.  It 
Is  respectfully  submitted  that  his  honor 
should  have  charged  as  requested,  and 
should  have  held  that  under  the  present  con- 
stitution, in  all  indictments  and  prosecutions 
for  libel,  the  truth  of  the  alleged  libel,  if 
made  out  to  the  satisfaction  of  the  jury,  is 
a  complete  and  perfect  defense,  as  in  a  civil 
action,  and  that  he  erred  in  not  so  holding. 
Fourth.  Because  his  honor  erred,  it  is  re- 
spectfully submitted.  In  charging  the  Jury  as 
follows:  *I  do  not  understand  it  [the  consti- 
tution] to  go  any  further  than  to  allow  the 
truth  as  a  mitigation,'— in  that  thereby  his 
honor  not  only  took  from  the  Jury  the  right 
to  consider  the  truth  of  the  alleged  libel, 
if  made  out  to  their  satisfaction,  as  a  com- 
plete justification  and  defense  to  the  indict- 
ment, but  he  also  .thereby  took  from  the 
jury  the  right  to  consider  the  truth  of  the 
alleged  libel,  if  made  out  to  their  satisfac- 
tion, as  negativing  the  malice  charged 
against  the  defendant  In  the  indictment 
And  the  defendant  submits  that  he  was  le- 
gally entitled  at  least  to  have  the  truth  of 
the  alleged  libel,  If  made  out  to  the  satis- 
faction of  the  jury,  considered  by  them  as 
negativing  the  malice  charged  against  him 
in  the  indictment,  and  not  merely  as  a  'miti- 
gation,* as  erroneously  held  by  his  honor. 
And  because  the  erroneous  charge  of  his 
honor  left  the  jury  no  alternative  but  to  find 
the  defendant  guilty Jf  they  found  the  fact 
that  he  caused  the  publication  of  the  alleged 
libel.  Fifth.  Because  his  honor  erred,  it  is 
respectfully  submitted,  in  refusing  the  de- 
fendant's second  request,  as  follows:  'That 
the  motive  and  Intent  with  which  an  alleged 
libel  is  punished  is,  under  the  present  law 
in  South  Carolina,  immaterial,  if  the  alleged 
libel  is  founded  upon  the  truth;  and,  if  the 
jury  find  that  the  matters  charged  in  the 
alleged  libel  in  this  case  are  true,  it  is  their 
duty  to  acquit  the  defendant'  And  defend- 
ant submits  that  the  constltutlcm  of  1895, 
having  eliminated  the  following  words  from 
the  constitution  of  1868,  'or  when  the  matter 
published  Is  proper  for  public  information, 
the  truth  thereof  may  be  given  in  evidence,* 
the  motive  with  which  a  libelous  publication 
is  published  is  now  immaterial.  If  the  al- 
leged libel  is  true  In  fact;  and  his  honor 
erred  In  not  so  holding.  Sixth.  Because  his 
honor  erred,  it  is  respectfaUy  submitted,  in 
refusing  the  defendant's  third  request,  aa 
follows:  That  it  matters  not,  under  the 
present  constitutioai  of  this  state,  whether 
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the  publlcatlan  of  an  alleged  libel  Is  actuated 
by  malicious  motiyes,  If  the  Jury  find  that 
the  matters  charged  in  such  libel  are  true 
in  fact;  and  that  if  they  so  find  In  this 
case,  it  is  their  duty  to  acquit;'  and  tn  charg- 
ing the  jury  as  follows:  *I  do  not  construe 
the  constitution  to  mean  that,*— for  that 
thereby  the  Jury  was,  in  effect,  charged  that 
the  defendant  might  be  convicted  if  the  al- 
leged libel  was  published  with  improper  mo- 
tires,  even  although  such  libel  was  true  in 
fact.  Seventh.  Because  bis  honor  erred,  it  is 
respectfully  submitted,  in  refusing  the  de- 
fendant's fourth  request,  as  follows:  That 
If  the  Jury  find  that  the  matters  charged 
against  the  prosecutor  by  the  defendant  in 
the  alleged  libel  are  not  true  in  fact,  and 
have  not  been  established  by  the  testimony, 
yet,  if  they  further  find  that  the  defendant 
believed  them  to  be  true,  and  acted  upon 
such  belief,  without  negligence,  it  is  their 
duty  to  acquit  the  defendant;'-  for  that  there- 
by the  Jury  was,  in  effect,  charged  that  the 
defendant  might  be  convicted,  even  although 
he  acted  innocently,  but  mistakenly,  but 
without  negligence,  in  publishing  the  alleged 
libel.  Eighth.  Because  his  honor  erred,  it  is 
respectfully  submitted,  in  refusing  the  de- 
fendant's sixth  request,  as  follows:  'If  the 
Jury  find  that  the  defendant  was  mistaken 
In  the  matters  charged  against  the  prosecu- 
tor in  the  alleged  libel,  and  that  said  matters 
are  not  true,  yet  if  they  find  that  the  defend- 
ant acted  upon  a  mistaken  belief  of  the  truth 
of  such  charges,  upon  probable  cause,  and 
without  negligence,  the  defendant  would  be 
entitled  to  an  acquittal;'  for  that  thereby 
the  Jury  were,  in  effect,  charged  that  the 
guilt  of  the  defendant  depended  simply  upon 
the  fact  of  the  publication,  without  regard 
to  the  motives  actuating  him  in  such  publi- 
cation. Ninth.  Because  his  honor  erred.  It 
Is  respectfully  submitted,  in  refusing  de- 
fendant's eleventh  request,  as  follows:  'That 
it  is  incumbent  on  the  state  In  this  prose- 
cution to  establish  beyond  all  reasonable 
doubt,  to  the  satisfaction  of  the  Jury,  that 
the  libelous  charges  alleged  to  have  been 
made  by  the  defendant  are  malicious  and 
false;  and,  unless  these  facts  are  so  estab- 
lished, the  defendant  should  be  acquitted;' 
for  that  thereby  the  Jury  were,  in  effect, 
charged  that  ic  is  not  necessary  for  the  state 
to  prove  that  the  publication  of  the  alleged 
libel  was  done  maliciously,  or  that  the  same 
was  false,  and  that  the  gruilt  of  the  defend- 
ant depended  simply  upon  the  fact  of  publi- 
cation, without  regard  to  its  having  been 
done  maliciously,  although  the  indictment 
charged  the  same  was  false  and  malicious. 
Tenth.  Because  his  honor  erred,  it  is  re- 
spectfully submitted,  in  refusing  the  defend- 
ant's twelfth  request,  as  follows:  'That  if 
the  Jury  be  satisfied  that  the  alleged  libel- 
ous words  said  to  have  been  published  con- 
cerning the  prosecutor,  William  S.  Rich- 
bourg,  are  true  in  substance  and  fact,  the 
defendant   should    be    acquitted;*    for    that 


thereby  the  Jury  were,  in  effect,  charged 
that  the  truth  of  the  alleged  lib^,  If  made 
out  to  the  satisfaction  of  the  Jury,  was  no 
defense  to  the  indictment.  Bleventb.  Be- 
cause his  honor  erred.  It  is  respectfully  sub- 
mitted, in  refusing  the  defendant's  thir- 
teenth request,  as  follows:  'That  if  the  jury 
find  that  the  alleged  libelous  language  set 
forth  in  the  indictment  is  true  in  substance 
and  in  fact,  they  should  find  the  defendant 
not  guilty*  though  they  are  satisfied  that 
such  words  were  maliciously  published  by 
the  defendant;'  for  that  thereby  the  jury 
was,  in  effect,  charged  that  the  defendant 
might  be  convicted  if  the  motive  was  Im- 
proper, although  the  matters  charged  in  the 
libel  were  in  fact  the  truth.  Twelfth.  Be- 
cause his  honor  erred,  it  is  respectfully  sub- 
mitted, in  refusing  the  defendant's  four- 
teenth request,  as  follows:  'If  the  defend- 
ant should  fail  to  establish  the  truth  of  the 
alleged  defamatory  matter,  yet  if,  from  all 
the  facts  and  circumstances  adduced  in  evi- 
dence, out  of  which  the  libelous  publication 
emanated,  or  which  led  up  to  it,  the  Jury 
believe  that  the  defendant  at  the  time  of 
the  publication  actually  believed  the  alleged 
libelous  matter  to  be  true,  and  that  he  had 
reasonable  grounds  for  such  belief,  he  should 
not  be  convicted;'  for  that  thereby  the  jury 
were,  in  effect,  charged  that  the  defendant 
might  be  convicted  for  the  alleged  libel,  al- 
though the  same  was  innocently  and  mis- 
takenly published  by  him." 

Before  we  begin  a  brief  discussion  of 
these  questions,  it  would  be  well  to  under- 
stand the  nature  of  the  misdemeanor  with 
which  the  defendant  stands  charged.  In 
volume  18  of  the  Encydopeedla  of  American 
and  English  Law  (at  page  861),  we  find  the 
following  definition:  "A  libel  is  a  malicious 
defamation,  expressed  either  by  writing  or 
printing,  or  by  signs,  pictures,  efllgies,  or  the 
like,  tending  to  blacken  the  memory  of  one 
who  is  dead,  or  to  impeach  the  honesty,  in- 
tegrity, virtue,  or  reputation,  or  publish  the 
natural  or  alleged  defects,  of  one  who  is 
alive,  and  thereby  to  expose  him  to  public 
hatred,  contempt,  ridicule,  or  obloquy,  or 
to  cause  him  to  be  shunned  or  avoided,  or 
to  injure  him  in  his  office,  business,  or  oc- 
cupation." This  definition  is  sustained  by 
our  own  cases  of  State  v.  Farley,  4  McCord, 
817;  Fonville  v.  McNease,  Dud.  Law,  303, 
31  Am.  Dec.  556.  No  difficulty  arises  in  this 
cause  as  to  the  definition  of  libel.  It  seems 
to  us  it  is  the  old  battle  as  to  the  power 
of  the  Jury  to  determine  the  intent  of  the 
person  who  has  published  the  libel,  it  being 
contended  on  the  one  side  that  all  the  Jury 
can  determine  is  the  publication  of  the  libel 
and  the  truth  of  the  innuendoes,  while  the 
intent  was  to  be  determined  by  the  court, 
while,  on  the  other  hand,  it  was  contended 
that  the  whole  case  was  to  be  submitted  to 
the  Jury  for  their  verdict  The  former  was 
the  practice  in  the  English  courts  until  the 
statute  passed  in  the  thirty-second  year  of 
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the  reign  of  George  III.,  which  restored  to 
Juries  the  right  of  deciding  upon  the  inten- 
tion as  well  as  the  fact  of  the  publication 
and  the  truth  of  the  innuendoes.    A  practi- 
cal illustration  of  this  may  be  found  in  the 
case  of  State  v.  Allen,  1  McCord^  525,  10 
Am.  Dec.  687.    In  the  case  just  cited.  Judge 
Johnson,  in  his  charge  to  the  jury,  stated: 
^That  in  prosecutions  for  libels  It  was  not 
within  the  province  of  the  jury  to  decide 
on  the  intent  of  the  defendant,  or  whether 
the  publication  was  libelous  or  not,  but  that 
the   only  questions  for  their  consideration 
were:    First,  whether  the  defendant  was  the 
publisher  of  the.  piece  charged  in  the  indict- 
ment;   and,   secondly,  whether  the  innuen- 
does were  true.    That  the  intent  was  the  in- 
ference of  the  law,  to  be  decided  by  the 
court  after  the  fact  of  publication  and  the 
truth  of  the  innuendoes  had  been  found  by 
the  Jury,  and  that  a  general  verdict  would 
amount  to  no  more  than  finding  the  fact  of 
publication  and  the  truth  of  the  innuendoes." 
But  the  court  of  appeals  reversed  the  circuit 
court  as  to  such  instructions,  stating  that 
a  general  verdict  of  the  Jury  in  cases  of  li- 
bel settled  the  intention,  as  well  as  the  mat- 
ter of  publication  and  the  truth  of  the  in- 
nuendoes.   The  appellant  virtually  contends 
that    the   circuit   judge,    his    honor,   Judge 
Townsend,  practically  adopted  the  views  an- 
nounced by  Judge  Johnson  when  he  limited 
the  effect  of  the  defendant's  testimony  as 
to  the  truth  of  the  libel  to  merely  a  mitiga- 
tion of  the  damages,  thus  depriving  the  ap> 
pellant  here  (who  was  the  defendant  below) 
of  having  the  jury  to  determine  the  matter 
of  defamation  to  character  of  the  prosecutor 
by  the  defendant,  if  the  said  defendant  pub- 
lished the  truth  concerning  said  prosecutor. 
In  Const  1868,  art  1,  §  8,  It  was  provided: 
**In  prosecutions  for  the  publication  of  pa- 
pers investigating  the  official  conduct  of  offi- 
cers or  men  in  public  capacity,  or  when  the 
matter  published  is  proper  fcH:  public  infor- 
mation, the  truth  thereof  may  be  given  in 
evidence;    and  in  all  indictments  for  libel 
the  jury  shall  be  the  Judges  of  the  law  and 
the  facts."    Our  constitution  adopted  in  the 
year  1885  provides  in  article  1,  §  21:   **In  all 
Indictments  or  prosecutions  for  libel,  the  truth 
of  the  alleged  libel  may  be  given  in  evidence, 
and  the  Jury  shall  be  judges  of  the  law  and 
facts."    No  complaint  is  made  as  to  the  ac- 
tion of  the  circuit  Judge  in  admitting,  testl- ' 
mony  which  had  for  its  object  the  proof 
of  the  truth  of  the  alleged  llbeL    All  such 
testimony  that  was  offered  was  admitted. 
But  the  appellant  complains  that,  after  he 
had  introduced  such  testimony,  the  circuit 
judge  refused  to  the  jury  the  right  to  apply 
such  testimony  in  determining  if  the  allied 
libel  was  true,  and  limited  such  testimony 
to  mitigation.    Let  us  examine  the  question 
a  little  more  carefully,  by  contrasting  the 
provisions  of  the  constitutions  of  1868  and 
1895,  respectively,  by  means  of  parallel  col- 
umns: 


Const  1B68.  art  1,  I  8.        Const  1S95,  art  1.  |  SL 
"In     prosecutions     tor        "In  all  indlctmeiits  or 
tht  publication  of  papers     proseeutions  tor  Ubol,tkt 
inTestigBtlng   tht  official     truth  of  tht  alltgtd  libel 
conduct     of    officers    or  -  may    be    given    in    tvi- 
men  in   public  capacity,     dtnee,  and  the  Jury  shall 
or  when  the  matter  piib-    be  tht  Judges  of  tht  law 
liahed  is  proper  for  pub-     and  the  facts." 
lie  information,  the  truth 
thereof  may  be  given  In 
evidence;    and  in  all  in- 
dictments   for    libel    the 
Jury  shall  be  the  Judges 
of  the  law  and  facts." 

We  should  remember  that  it  had  been  de- 
cided in  this  state,  in  the  case  of  State  v. 
Lehre,  2  Brev.  446,  4  Am.  Dec.  596,  that  a 
person  who  was  indicted  for  libel  could  not 
give  any  evidence  tending  to  prove  the  truth 
of  the  libelous  matter  without  the  consent 
of  the  prosecutor.  Hence  the  constitution  of 
1868  proposed  a  remedy  for  such  wrong  by 
giving  to  certain  persons  the  right  to  prove 
the  truth  of  such  libeL  But  the  constitution 
of  1805  went  further,  and  threw  wide  open 
the  door  to  all  persons  who  were  indicted 
or  prosecuted  for  libel  to  show  the  truth  of 
said  libel;  making  the  Jury  Judges  of  the 
law  and  the  facts.  It  is  no  part  of  the  duty 
of  a  court  to  expound  or  construe  that  which 
is  plain.  You  cannot  make,  by  discussion, 
anything  plainer,  which,  by  the  words  used, 
is  already  plain.  The  circuit  Judge,  having 
felt  it  his  duty  to  limit  the  application  of 
this  constitutional  guaranty  to  every  person 
who  is  indicted  or  prosecuted  for  libel  to 
show  by  evidence  the  truth  of  the  libelous 
words,  was  in  error;  and,  as  this  error  may 
have  contributed  to  the  verdict  of  guilty,  a 
new  trial  must  be  awarded.  It  is  the  Judg- 
ment oi  this  court  that  the  Judgment  of  the 
circuit  court  be  reversed,  and  that  the  ac- 
tion be  remanded  to  the  circuit  court  for  a 
new  trial. 

McIVER,  O.  J.  I  concur  In  the  result 
solely  upon  the  ground  that  the  circuit  judge 
erred  isx  commenting  upon  the  first  request 
to  charge  when  he  used  the  following  lan- 
gruage:  '*I  refuse  that  request,  because  I 
don't  understand  the  constitution  that  way. 
I  don't  understand  it  to  go  any  further  than 
to  allow  the  truth  as  a  mitigation."  That 
language  was  calculated  to  mislead  the  jury 
into  the  beUef  that  the  truth  of  the  libel 
could  only  operate  as  a  mitigation  of  the 
punishment  for  the  offense  charged,  whereas 
I  think  the  true  construction  of  the  consti- 
tution is  simply  to  make  the  truth  of  the 
alleged  libel  competent  testimony,  and  not  to 
declare  what  shall  be  the  effect  of  such  tes- 
timony. I  do  not,  therefore,  assent  to  the 
proposition  contended  for  by  the  appellant, 
—that  the  truth  of  the  matters  charged  in 
the  libel  shall  constitute  a  complete  defense. 
On  the  contrary,  I  think  such  testimony  can 
only  operate  as  a  circumstance  tending  to 
negative  malice. 

GARY,  A  J.t  and  JONBSt  J.,  concur  hi  the 
result. 
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APPBALr-RBVIEW— CHANOB  OF  VBNUB. 
Where  there  is  ao  abuse  of  discretion 
shown  in  granting  a  change  of  venue,  the  su- 
preme court  will  not  consider  whether  a  proper 
showing  was  made  in  the  court  below  authoris- 
ing the  granting  of  the  motion. 

Appeal  from  common  pleas  circuit  court  of 
Charleston  county;  Buchanan,  Judge. 

Action  by  Annie  B.  Carroll  against  the 
Charleston  &  Seashore  Railroad  Company. 

The  following  affidavit  was  submitted  on 
the  motion  for  change  of  venue: 

''Personally  appeared  before  me  Annie  B. 
Carroll,  and,  being  duly  sworn,  says  that  she 
is  the  plaintiff  in  the  above-named  action;  and: 
First.  That  the  action  in  this  cause  was  begun 

in  this  court  on  the day  of  December, 

1808,  and  came  to  trial  at  the  November  term, 
1890,  before  the  Honorable  George  W.  Gage, 
presiding  judge,  and  a  Jury,  at  which  term, 
after  a  long  and  protracted  trial,  the  Jury 
were  unable  to  arrive  at  a  verdict,  and  a 
mistrial  was  ordered;  that  thereafter  the 
aaid  cause  continued  on  the  docket  and  came 
to  trial  at  this  present  November  term  of  the 
said  court  of  common  pleas,  before  the  pres- 
ent presiding  Judge  thereof  and  a  Jury,  and, 
after  a  long  and  protracted  trial,  the  Jury 
were  unable  to  arrive  at  a  verdict,  and  a 
second  mistrial  was  ordered.  Second.  That 
the  cause  of  action  herein  is  a  suit  for  dam- 
ages brought  by  the  plaintiff  against  the  de- 
fendant for  injuries  occasioned  to  tl^e  plain- 
tiff by  the  defendant's  carelessness  and  neg- 
ligence in  leaving  open  and  insufficiently  pro^ 
tected  a  dangerous  opening  or  hole  in  its 
wharf  in  the  town  of  Mt.  Pleasant,  county 
of  Charleston,  on  the  23d  day  of  August, 
1898,  without  sufficient  lights  or  watchmen 
or  guards  to  protect  and  notify  passengers 
of  the  defendant,  so  as  to  secure  them  from 
any  danger  of  falling  therein,  in  consequence 
of  ^rhich  careless  and  negligent  omissions  the 
plaintiff  fell  into  the  said  opening  or  hole; 
and  was  very  seriously  and  permanently  in- 
jured, as  will  more  fully  appear  by  reference 
to  the  complaint  herein.  Third.  That  the  de- 
fendant herein,  the  Charleston  &  Seashore 
Railroad  Company,  is  a  corporation,  as  this 
plaintiff  shows  and  alleges,  at  the  time  of 
said  accident  engaged  in  operating  a  steam 
ferryboat  from  the  city  of  Charleston  to  a 
wharf  and  landing  at  the  town  of  Mt.  Pleas- 
ant, and  thence,  by  means  of  an  electric  rail- 
road line  running  through  the  town  of  Mt. 
Pleasant,  through  the  town  of  Mouitrieville, 
and  through  Sullivan's  Island,  to  a  hall  or 
pavilion  on  the  Isle  of  Palms;  that  since  the 
bringing  of  said  action,  as  plaintiff  is  inform- 
ed and  believes,  and  so  alleges,  the  said 
Charleston  &  Seashore  Railroad  Company 
has  been  consolidated  with  the  Charleston 
City  Railway  and  other  cotporations,  which 
oousoiidated  corporation  has  since  purchased 


and  owm  all  the  property  and. plant  of  the 
Charleston  Gaslight  Company,  and  all  the 
property  and  plant  of  the  Charleston  Electric 
Light  Company,  so  that  the  said  corporation 
is  now  generally  known  as  the  Charleston 
Consolidated  Railway,  Gas  &  Electric  Com- 
pany; and  now  owns  and  operates  in  the  city 
of  Charleston  all  the  entire  system  of  street 
railways  in  the  city  of  CharlestcMi,  all  the 
entire  system  of  railroad  and  ferry  communi- 
cation between  the  city  of  Charleston  and  the 
towns  of  Mt.  Pleasant  and  Mouitrieville  to 
the  Isle  of  Palms,  and  all  the  entire  system 
of  lighting  the  city  of  Charleston  by  gas  or 
electricity,  and  the  furnishing  gas  and  elec- 
tric motive  power  therefrom.  Fourth.  That 
in  consequence  thereof,  as  plaintiff  is  inform- 
ed and  believes,  the  said  Charleston  Consoli- 
dated Railway,  Gas  &  Electric  Company  is 
the  largest  local  corporation  in  the  city  of 
Charleston  and  county  of  Charleston,  employ- 
ing a  very,  large  number  of  employes  in  every 
part  and  department  of  its  business;  that 
also,  as  plaintiff  is  informed  and  believes,  and 
so  charges  and  alleges,  a  large  number  of  per^ 
sons,  influential  citizens  of  Charleston,  are 
interested  and  concerned  in  said  company, 
and  are  stockholders  and  bondholders  and 
own  other  interests  In  the  same,  which  are 
likely  to  be  affected  by  any  Judgment  or  re- 
covery against  the  said  corporation.  Fifth. 
That  the  city  of  Charleston  contains  by  far 
the  largest  number  of  qualified  voters  in  the 
county  of  Charleston  from  whom  Jurymen 
are  drawn,  and,  therefore,  as  plaintiff  is  In- 
formed and  believes,  at  least  four-fifths  of 
the  Jury  drawn  In  any  particular  panel  are 
furnished  and  drawn  from  the  city  of  Charles- 
ton. Sixth.  That  deponent  verily  believes, 
and  on  her  oath  does  hereby  so  declare,  that 
a  fair  and  impartial  trial  cannot  be  had  in 
the  county  of  Charleston,  where  the  action 
hereinabove  entitle4  was  commenced;  that 
already  there  have  been  two  mistrials,  and 
from  the  magnitude  of  the  corporation,  and 
the  number  of  employte  and  large  interests 
involved,  deponent  verily  believes  it  Is  impos- 
sible to  draw  a  Jury  on  which  there  shall  not 
be  one  or  more  persons  who,  either  directly 
or  indirectly,  through  others,  or  through  an 
interest  and  belief  that  the  maintenance  of 
the  corporation  is  beneficial  to  others,  are 
affected  so  as  not  to  give  a  fair  and  impar- 
tial verdict  In  the  cause.  Seventh.  That 
plaintiff  is  a  person  of  very  limited  and  x^ 
stricted  means;  that  the  continuous  trials  In 
the  courts  are  very  expensive  to  her,  and  be- 
yond her  means;  and.  If  the  same  is  to  con- 
tinue with  successive  trials,  plaintiff  will  be 
forced  to  drop  her  application  to  a  court  of 
justice  to  receive  justice,  from  a  sheer  In- 
ability to  pay  the  expenses  of  the  continnona 
and  successive  trials.  Wherefore  deponent 
prays  this  honorable  court  that  the  place  of 
trial  of  this  cause  shall  be  removed  to  an- 
other county  in  the  same  circuit  [Signed] 
Annie  B.  Carroll. 
**Swom  to  before  me,  this  7tfa  day  of  De- 
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i^ember,  1900.    [L.  B.]    Signed,  daudlan  B.  i 
Northrop,  Notary  Public." 

This  motion  was  opposed  by  defendant* a 
counsel,  who  submitted  the  following  affl- 
daylts: 

'The  undersigned,  being  duly  sworn,  each 
tor  himself  says:  That  he  was  one  6t  the  Ju- 
rors sworn  to  try  the  above-entitled  cause  at 
the  December,  1889,  term  of  court  of  Charles- 
ton county.  That  said  Jury  consisted  of  the 
following:  T.  H.  Reynolds,  foreman,  Clarence 
Cole,  H.  J.  Moroso,  Joseph  Beattle,  L.  F.  St 
Amand,  J.  O'Brien,  James  Carroll,  M.'  W. 
Powers,  F.  J.  Simmons,  L.  C.  Weber,  F.  0. 
Torlay,  M.  J.  Stelllng.  That  the  Jury,  after 
deliberating  upon  this  case,  and  discussing  it 
from  all  sides  and  in  all  aspects,  came  to  the 
honest  conclusion  that  they  could  not  recon- 
cile their  differences,  and  asked  to  be  dl9- 
charged  at  12  m.  That,  so  far  as  they  are 
able  to  state,  the  minds  of  the  Jury  were  not 
biased  In  any  way,  or  affected  by  the  large 
interests  of  the  corporation,  nor  by  the 
standing  of  Its  directors  in  this  community, 
and  that  an  earnest  effort  was  made  by  the 
Jurors  to  reconcile  their  differences  of  the 
facts  of  the  case.  That  the  Jury  was  equally 
divided  on  the  facts  of  the  case,  six  of  the 
Jurors  being  In  favor  of  a  verdict  for  the 
plaintiff,  and  six  being  In  favor  of  a  verdict 
for  the  defendant  [Signed]  Thomas  H. 
Reynolds.  H.  J.  Moroso.  C.  M.  Cole.  F.  O. 
Torlay.  L.  0.  Weber.  M.  W.  Powers.  J. 
O'Brien.    L.  F.  St  Amand.    M.  J.  Stelllng. 

•*Swom  to  before  me,  this  16th  day  of  De- 
cember, 1900.  William  Austin,  Notary  Pub- 
lic. S.  O.    [Seal.]" 

"The  undersigned,  being  duly  sworn,  each 
for  himself  says:  That  he  was  one  of  the 
Jurors  sworn  to  try  the  above-entitled  cause 
at  the  November,  1900,  term  of  court  for 
Cbarleston  county.  That  said  Jury  consisted 
of  the  following:  G.  W.  Kllnck,  J.  B.  Forbes, 
J.  M.  Addison,  Jr.,  Bdwin  F.  Connor,  F.  W. 
Adams,  D.  O.  Shirer,  HeUry  J.  Oonyers,  James 
O.  Whilden,  W.  T.  Moor^  John  Semken,  Sam- 
uel Berkman,  B.  M.  TuUy.  That  the  Jury, 
after  deliberating  upon  this  case,  and  discuss- 
ing it  from  all  sides  and  in  all  respects,  came 
to  the  honest  conclusion  that  they  could  not 
reconcile  their  differences,  and  asked  to  be 
discharged.  That,  so  far  as  they  are  able  to 
state,  the  minds  of  the  Jury  were  not  biased 
in  any  way,  or  affected  by  the  large  interests 
of  the  corporation,  nor  by  the  standing  of  its 
directors  in  this  community,  and  that  an  earn- 
est effort  was  made  by  the  Jury  to  reconcile 
their  differences  of  the  facts  of  the  case. 
That  the  Jury  was  almost  equally  divided  on 
the  facts  of  the  case;  seven  of  the  Jurors  be- 
ing in  favor  of  a  verdict  for  the  plaintiff,  and 
five  being  in  favor  of  a  verdict  for  the  defend- 
ant [Signed]  6.  W.  Klhick.  Samuel  Berk- 
man.  J.  B.  Forbes.  John  Semken.  J.  ,M. 
Addison,  Jr.  F.  W.  Adams.  D.  O.  Shirer. 
J.  G.  Whilden.  E.  M.  Tully.  BS.  F.  Connor. 
Henry  J.  Conyers.    W.  T.  Moore. 

''Sworn  to  before  me,  this  15th  day  of  D^ 


cember,  1900.    William  Austin,  Notary  Pub- 
lic, S.  C." 

From  order  granting  motion,  d^endant  ap- 
peals.   Affirmed. 

Mordecal  &  Gadsden,  for  appellant  Mltch« 
eU  &  Smith,  for  respondent 

POPB,  J.  This  action  was  begun  on  th% 
0th  day  of  December,  1808,  in  the  court  of 
common  pleas  for  Charleston  county.  In  said 
state,  for  the  recovery  by  the  plaintiff  from 
the  defendant  of  |15,260,  because,  as  alleged, 
the  plaintiff  had  been  injured  while  a  pas- 
senger on  the  line  of  defendant's  railroad 
company  from  the  Isle  of  Palms  to  the  dty 
of  Charleston,  by  the  negligence  of  the  said 
defendant  The  defendant  denied  the  inju- 
ries of  the  plaintiff,  but  alleged,  if  she  was  in- 
jured, the  same  was  the  result  of  the  con- 
tributory negligence  of  the  plaintiff.  The 
cause  was  twice  tried,~once  before  his  honor. 
Judge  Gage,  and  a  Jury,  on  .December  9th 
and  11th,  inclusive.  In  the  year  1889,  and 
once  before  his  honor.  Judge  Buchanan,  and  a 
Jury,  on  the  5th  and  Gth  of  December,  1900. 
In  each  instance  there  was  a  mistrial  because 
of  the  f&ilure  of  the  Jury  to  agree.  After 
due  notice,  a  motion  was  made  by  the  plain- 
tiff for  a  change  of  venue  before  his  honor. 
Judge  Buchanan.  The  plaintiff  submitted 
her  own  affidavit  in  support  of  her  motion, 
while  the  defendant  exhibited  affidavits  from 
the  two  Juries,  alleging  that  they  had  en- 
deavored to  give  the  parties  a  fair  trial  by 
reaching  a  verdict,  but  could  not  do  so  by 
reason  of  the  difference  of  opinion  among 
the  Jurors  as  to  the  weight  of  the  testimony. 
(The  reporter  will  insert  a  copy  of  these  affi- 
davits in  his  report  of  this  appeal.)  The  cir- 
cuit Judge,  after  argument  ordered  the  cause 
changed  for  trial  to  Orangeburg  county,  S.  CL, 
which  is  a  county  in  the  same  Judicial  dis- 
trict with  Charleston  county,  vis.  the  First 
circuit 

From  this  order  the  defendant  has  appeal- 
ed <Hi  three  grounds,  as  follows:  *'Flrst  be- 
cause his  honor  erred  in  changing  the  place 
of  trial  herein,  as  the  motion  therefor  was 
unsupported  by  any  affidavit  stating  any 
facts  tending  to  show  that  a  tnlr  and  impar- 
tial trial  could  not  be  had  in  the  county^  of 
Charleston;  second,  because  his  honor  should 
have  held  that  the  affidavits  in  support  of 
said  motion  failed  to  state  any  facts  what- 
ever, but  on  the  contrary,  set  forth  merely 
a  belief  and  speculation  of  plaintiff;  third, 
because  on  the  record  herein,  and  affidavits 
submitted  in  suppcHt  of  said  motion,  his  hon- 
or erred  in  granting  a  change  of  venue 
herein." 

In  disposing  of  this  appeal*  we  wlU  state: 
Section  2,  art  6,  Const  1895,  requires  the  gen- 
eral assembly  of  this  state  **U}  pass  laws  for 
the  change  of  venue  in  all  cases,  dvil  and 
criminal,  over  which  the  circuit  courts  have 
original  Jurisdiction,  upon  a  proper  showing, 
supported  by  affidavit,  that  a  fair  and  im* 
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partial  trial  cannot  be  had  In  the  county 
where  such  action  or  prosecation  was  com- 
menced." And  on  the  12th  day  of  February, 
1896,  the  general  assembly  passed  an  act 
whose  title  is  "An  act  to  provide  for  a  change 
of  venue  in  civil  and  criminal  cases  in  the  cir- 
cuit and  magistrate's  courts."  22  St  at  Large, 
pp.  12,  18.  The  first  section  of  this  act  re- 
lates to  the  change  of  venue  by  the  circuit 
courts,  and  sets  out  the  provisions  of  section 
2  of  article  6  of  the  constitution,  and  pre- 
scribes 10  days*  notice  of  such  application  be- 
fore the  hearing  is  had  "in  regular  term  by 
some  party  interested."  This  is  the  law  un- 
der which  the  present  application  for  a  change 
of  venue  was  made.  This  action  is  on  the 
law  side  of  the  court  of  common  pleas.  The 
supreme  court  of  this  state,  in  hearing  ap- 
peals, is  confined  to  questions  of  law  in  cases 
on  the  law  side  of  the  court.  The  circuit 
judge  has  decided  that  a  proper  showing  has 
been  made  by  the  affidavits  submitted  for  a 
change  of  venue.  The  three  grounds  of  ap- 
peal here  presented  only  ask  a  reversal  of  such 
decision  on  Issues  of  fact  If  we  could  inter- 
fere, however,  we  will  venture  to  say  that 
upon  the  facts  we  would  not  do  so.  There 
was  no  abuse  of  his  discretion  by  the  circuit 
Judge.  It  is  the  Judgment  of  this  court  that 
the  Judgment  of  the  circuit  court  be  afiirmed. 


(a  S.  C.  124) 

HOPPER  et  al.  v.  HOPPER. 

(Supreme  Court  of  South  Carolina.     July  13, 

1901.) 

PAYMENTS— AFPLIOATION— TOLLING  UMITA- 
TIONS— BVIDBNCB. 

1.  Where  payments  are  made  generally  to  a 
creditor  who  holds  several  claims  against  the 
debtor,  without  any  instructions  as  to  applica- 
tion, the  creditor  may  apply  the  payment  to  a 
debt  already  barred,  thus  tolling  the  statute. 

2.  In  an  action  by  executors  on  a  note  barred 
by  limitations  on  its  face,  evidence  that  a  cred- 
it on  the  note  was  in  the  handwriting  of  the 
intestate  was  admissible  as  tending  to  show  an 
understanding  that  payment  should  be  credited 
on  the  note,  thus  tolling  the  statute  of  limita- 
tions, where  there  was  no  contention  that  the 
payment  was  made  directly  on  the  note  by  the 
defendant,  and  there  was  an  attempt  to  show 
an  understanding  between  the  parties  that  the 
payment  when  made,  should  be  credited  on 
the  note. 

8.  Evidence  is  not  Incompetent  because  the 
witness  testified  to  "the  best  of  his  knowledge 
or  recollection,"  such  phrase  going  only  to  the 
weight 

Appeal  from  common  pleas  circuit  court 
of  Cherokee  county;  Hudson,  Special  Judge. 

Action  by  D.  J.  and  C.  O.  Hopp»,  admin- 
istrators of  W.  J.  Hopper,  against  Samuel 
L.  Hopper.  Verdict  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

The  Judge  charged  the  Jury  as  follows: 
"This  action  Is  brought  by  the  adminis- 
trators of  the  estate  of  W.  Junius  Hopper 
against  Samuel  Hopper  upon  two  notes,  the 
notes  reading  aa  follows: 


"  '$500.00.    One  day  after  date,  I  promise 
to  pay  W.  J.  Hopper  $500,  borrowed  money. 


January  1st  1884.    S.  L.  Hopper.' 

"  '$550.00.  One  day  after  date  I  promise 
to  pay  W.  J.  Hopper  $550,  borrowed  m<Hiey. 
January  1st  1885.    S.  L.  Hopper.' 

"They  are  written  one  below  the  other, 
gentlemen,  on  the  same  piece  of  paper,  and 
pasted  together.  Now,  the  action  is  brought 
to  recover  the  amount  alleged  to  be  due  on 
these  two  notes  that  are  out  of  date,  upon 
the  promise  to  pay  the  notes  from  certain 
alleged  credits,  to  wit  the  first  credit  that  is 
alleged— the  first  payment  alleged  to  have 
been  made— is  January  1,  1806,  and  reads  as 
follows:  'January  1st  1890,  received  on  the 
within  notes  $276.40.  W.  J.  Hopper,*— and 
is  signed  on  the  back  of  each.  The  next 
payment  that  is  indorsed  upon  the  back  of 
the  notes  is  as  follows:  'Paid  on  the  within 
notes,  June  4th,  1806,  $288.05,'— and  not  sign- 
ed. These  notes,  gentlemen  of  the  Jury,  are 
not  denied  by  the  defendant  in  the  case,  but 
by  a  general  denial  in  the  answer.  In  the 
answer  he  sets  up,  as  I  conceive  it  outside 
of  the  general  denial,  two  defenses.  One  is 
that  $500  was  paid  on  these  notes  under  a 
contract  by  which  he  was  to  get  $500  for 
selling  a  certain  tract  of  land,  and  that  the 
land  was  sold  according  to  the  contract  and 
therefore  a  payment  was  made.  I  say  that 
is  the  first  defense^— a  payment  of  $500. 
The  next  defense  is  the  statute  of  limita- 
tions,—that  this  case  is  barred  by  the  stat- 
ute of  limitations;  and  then  a  specific  denial 
that  the  plaintiffs  are  the  owners  of  the 
notes.  In  order  for  the  plaintiffs  to  re- 
cover in  this  case,  it  is  necessary  for  them 
to  show  that  they  are  the  ownen  of  the 
notes,  and  that  although  out  of  date,  yet 
that  within  the  last  six  years  certain  pay- 
ments were  made  on  the  notes,  and  ni)on 
these  payments  a  new  promise  is  implied: 
in  other  words,  that  these  payments  took 
the  case  out  of  the  statute  of  limitations. 
Those  are  the  points  at  issue. 

"Now,  gentlemen,  I  am  requested  to 
charge  you  certain  propositions  of  law  by 
the  defendant's  counsel,  which  I  will  now 
note:  <1)  'A  payment  made  on  behalf  of  a 
debtor  is  not  sufficient  to  avoid  the  statute 
of  limitations,  unless  the  additional  fact  ap- 
pears that  it  was  authorized  by  him,  or  was 
adopted  by  subsequent  ratification.'  That  is 
correct  A  payment  must  have  been  made 
by  himself  or  his  agent  (2)  'An  admission, 
to  avoid  the  statute,  must  amount  to  an  un- 
qualified acknowledgment  of  the  debt  dis- 
connected with  any  circumstances  indicat- 
ing an  intention  to  avoid  liability  upon  it* 
That  is  not  involved  In  this  case^  because 
it  does  not  rest  upon  admission;  it  rests 
upon  payments.  The  question  is  payment 
or  no  payment  (3)  'A  creditor  who  has  sev- 
eral claims  against  his  debtor,  and  receives 
a  general  payment  may  apply  it  to  one  of 
the  claims  which  is  out  of  date,  but  it  does 
not  revive  the  remainder  of  the  debt    But 
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lie  cannot  divide  the  payment,  and  apply  \ 
a  part  to  all.'  In  that,  gentlemen,  he  is  at 
liberty  to  do  as  he  pleasee,  unless  he  Is  re- 
quested. (4)  *A  new  promise^  which  will 
take  a  claim  out  of  the  statute  of  limlta* 
tionsy  cannot  be  Inferred  from  a  payment* 
unless  there  is  an  actual  affirmative  Inten- 
tion on  the  part  of  the  debtor  to  make  a 
payment  upon  the  debt  claimed  to  be  due. 
There  must  be  an  intention  on  the  debtor's 
part  to  waive  the  bar  of  the  statute.'  It 
must  be  a  payment,  gentlemen,  on  the  debt, 
and  must  be  so  intended.  If  it  is,  it  takes 
it  out  of  the  st&tute.  (5)  'Part  payment 
within  statutory  period  by  a  debtor  who 
owes  two  clear,  undisputed  debts,  does  not 
take  either  out  of  the  statute  of  limitations, 
where  a  remittance  la  not  specifically  appro- 
priated to  either.'  Iq  reference  to  that;  if 
it  ia  within  the  statute  bar,  we  have  noth- 
ing to  do  with  it  If  the  statute  is  a  bar, 
and  a  general  payment  made  upon  the 
claims,  as  I  said  before,  the  creditor  can 
apply  a  part  to  one  and  a  part  to  the  other, 
unless  directed  otherwise.  (6)  'If  the  debt- 
or shall  pay  with  one  Intent  and  the  cred- 
itor receives  with  another,  the  intent  of  the 
debtor  shall  govam.'  That  is  very  true.  (7) 
'The  debtor  must  assent  to  any  credits  pla- 
ced on  the  claim  barred  by  the  statute  of 
limitatlonB  by  his  creditor.'  Certainly,  it 
must  be  a  payment  made  by  the  debtor,  or 
at  his  direction.  (8)  'After  the  bar  of  the 
statute  has  barred  a  debt  the  interest  of 
the  creditor  to  fabricate  evidence  Is  strong 
enough  to  overcome  any  presumption  that 
might  otherwise  arise  from  an  instrument 
made  by  him.'  That  is  not  complete  with- 
in itself,  and  it  requests  me  to  charge  you 
on  the  weight  of  the  testimony.  So  I  can- 
not charge  that  request  (9)  'It  is  essential 
that  an  indorsement  made  on  a  note  against 
which  the  statute  of  limitations  has  run  at 
the  time  the  instrument  was  made,  that 
such  indorsem^it  was  made  bona  fide,  and 
with  the  privity  of  the  debtor.'  That  is  cor- 
rect (10)  'The  payment  by  operation  of  law 
or  acknowledged  by  credltcMr  on  account  of 
an  equitable  set-off  or  counterclaim  which 
the  debtor  might  insist  upon,  or  which  he 
has  never  claimed  to  have  applied  as  such, 
is  not  such  a  payment  as  will  operate  to 
prevent  the  statute  from  running.'  I  cannot 
see  any  application  in  that  request  to  this 
case,  and  therefore  I  do  not  charge  it  (11) 
'A 'payment  made  by  a  debtOT  to  whom  he 
owes  several  distinct  debts,  without  any  di- 
rection as  to  its  application,  and  immediate- 
ly applied  by  the  creditor  to  a  debt  barred 
by  the  statute  of  limitations,  will  not  take 
the  remainder  of  that  out  of  the  statute.' 
(12)  The  mere  Indorsement  of  the  credit  on 
the  notes  is  not  sufficient  and  they  cannot 
be  even  read  in  evidence  without  proof  that 
they  had  been  made  by  or  with  the  consent 
of  the  defendant  or  actual  proof  that  such 
payment  had  been  made.'  That  is  correct 
"Now,   goitlemen,   here  is  our  statute^ 


which  I  will  read  to  you,  and  by  which  you 
are  to  be  governed  as  far  as  It  applies  to 
the  case.  After  providing  that  claims  of 
this  kind  shall  be  barred,  then  section  131 
of  the  Code  reads  as  follows: '  'No  acknowl- 
edgment or  promise  shall  be  sufficient  evi- 
dence of  a  new  or  continuing  contract  where- 
by to  take  the  case  out  of  the  operation  of 
this  title,  unless  the  same  be  contained  in 
some  writing  signed  by  the  party  to  be 
charged  thereby;  but  payment  of  any  part 
of  principal  or  interest  Is  equivalent  to  a 
promise  in  writing.'  So,  gentlemen,  the  law 
of  the  case  is  simply  this:  If  you  should 
find  as  a  fact  that  these  payments  were 
made  upon  these  notes  as  indorsed  here,— 
when  I  say  'made,'  I  mean  made  by  the 
debtor,  or  by  his  direction,—- if  that  be  the 
case,-^hen  the  plea  of  the  statute  of  llmitar 
tions  amounts  to  nothing.  Right  ui)on  that 
question.  Were  these  payments  made  upon 
these  notes  by  the  debtor,  as  indorsed  on 
that  paper,  as  it  purports  to  be  a  paym^it 
and  reads  as  follows:  'January  1st  1896, 
received  on  the  within  notes  $226.40,'  signed 
by  W.  J.  Hopper?  That  of  Itself  is  a  ques- 
tion. You  will  have  to  take  all  the  testi- 
mony, and  decide  that  yourself.  The  sec- 
ond has  no  signature  to  it  Whether  these 
payments  were  made,  is  a  question  for  you, 
—4  question  of  fact  for  you;  and  I  cannot 
help  you.  I  cannot  comment  upon  the  testi* 
mony,  and  therefore  it  is  left  for  you  to  say. 
"In  evidence  in  connection  with  these  two 
notes  is  one  that  reads  as  follows:  '$552.80. 
On  or  by  the  first  of  January,  1806,  we,  or 
either  of  us,  promise  to  pay  J.  Q.  Little  ot 
order  the  sum  of  $552.80,  for  value  received 
of  him.  Interest  after  maturity  at  eight 
per  cent  This  September  5th,  1895.  W.  J. 
Hopper.  T.  H.  Littlejohn.  8.  L.  Hopper.' 
Now,  I  cannot  make  any  comment  upon 
these  things  in  evidence,  upon  these  dates 
in  evidence.  It  Is  a  question  of  fact  for 
you.  The  evidence  as  to  what  transpired 
in  the  bank  and  elsewhere— the  testimony 
of  all  these  witnesses— is  for  you.  As  I 
tell  you,  I  cannot  comment  upon  it  for.  If 
I  could,  then.  If  I  could,  under  the  statute,— 
under  the  law  of  the  state,— I  could  give 
you  my  impression  in  r^^rd  to  the  testi- 
mony; but  I  cannot  comment  upon  It  Tou 
have  to  do  that  Tou  are  the  sole  Judges  of 
the  facts.  Now,  gentlemen,  one  question  is, 
did  this  debtor,  S.  L.  Hopper,  pay  to  his  de- 
ceased brother  the  $500  claimed  in  connec- 
tion with  that  land  sale?  Well,  in  order  for 
it  to  be  a  payment  you  would  have  to  find 
from  the  evidence  that  it  was  to  be  a  pay- 
ment an  agreement  to  be  a  payment  that 
such  a  contract  existed  between  the  parties. 
Did  they  come  to  a  definite  understanding? 
Then  the  other  leading  question  Is  as  to 
these  payments  here.  If  those  payments  on 
there  were  made  upon  the  notes  by  his  di- 
rection, or  by  himself,  it  is  not  barred;  and 
the  only  question  is,  what  are  you  to  do? 
If  both  payments  were  nuide,  you  will  cal 
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culato  the  Interest  on  the  two  notes  up  to 
the  time  of  the  first  payment,  and  give  cred- 
it for  that,  provided  it  exceeds  the  Interest. 
Then  that  will  give  yon  a  new  principal, 
and  you  would  calculate  the  interest  up  to 
the  time  of  the  second  payment,  and  give 
credit  for  that.  Then  you  would  get  a  new 
principal.  Btart  on  that,— on  the  balance  up 
to  the  present  time.  It  you  find  the  $500 
to  be  credited,  you  will  also,  from  the  tes- 
timony, fijc  what  date  it  is  to  be  credited 
on,  for  that  must  come  off  as  a  payment 
If  it  was  not  a  payment,  you  will  pay  no 
attention  to  it  If  you  conclude  as  a  matter 
of  fact  that  these  payments  were  not  made 
by  the  defendant,  or  at  his  direction,  that 
is  the  end  of  the  case.  It  is  barred.  I  do 
not  like  to  talk  to  you  more  than  is  neces- 
sary in  regard  to  the  law.  I  don't  want  to 
get  your  minds  confused.  I  think  I  have 
Instructed  you  in  regard  to  the  whole  case. 
First,  dispose  of  the  $500  business.  Say.  If 
it  was  a  payment  If  so,  fix  the  date.  If 
that  was  a  payment  and  was  made  within 
the  last  six  years,  it  is  not  barred.  If  It 
was  no  payment*-the  $500,— -pay  no  atten- 
tion to  it  Then  determine  whether  these 
payments  were  made  before  it  is  out  of  the 
bar,— the  statute  of  limitations.  If  botii  a 
payment  give  credit  for  only  one;  give  cred- 
it and  pass  the  other.  Now,  gentiemen,  that 
is  the  whole  casa  Then  there  is  a  question 
aa  to  the  ownership  of  the  notes.  The  ad- 
ministrators claim  to  own  them.  If  you  find 
for  a  fact  that  these  notes  at  any  time  be- 
longed to  Ldttiejohn,  and  Littlejohn  surren- 
dered them  to  the  administrators,  that 
'makes  the  administrators  own  them.  If 
they  are  the  owners,  then  determine  the 
course.  If  there  were  no  payments,  find  for 
the  defendant  If  those  payments  were 
made,  count  up  th«  interest  and  find  out 
the  balance,  and  sign  your  verdict  'We  find 
for  the  plaintiff  so  much.'  If  for  tne  defend- 
ant say,  *We  find  for  the  defendant'  " 

From  judgment  for  plaintiffs,  the  defend- 
ant appeals  on  the  following  exceptions :  "(1) 
Because  the  court  erred  in  allowing  the  wit- 
ness Mrs.  W.  J.  Hopper  to  testify  as  to  the 
handwriting  of  a  credit  made  on  the  back  of 
a  note  which  was  barred  by  the  statute  of 
limitations  before  such  credit  was  made; 
the  error  complained  of  being  that  proof  of 
the  credit  on  a  note  barred  by  the  statute 
of  limitations  cannot  be  given  until  after 
actual  proof  of  payment  has  been  made. 
(2)  Because  the  court  erred  in  allowing  the 
first  note  of  $500  to  be  admitted  in  evidence 
by  the  proof  of  the  handwriting  of  the 
plaintiff's  intestate,  giving  credit  on  the  said 
note  after  the  same  had  been  barred  by  the 
statute  of  limitations,  without  further  evi- 
dence to  show  that  such  credit  was  made 
with  the  knowledge  and  consent  of  the  de- 
fendant or  that  the  defendant  had  actually 
made  the  payment  entered  on  the  back  of 
the  note.  The  error  complained  of  being, 
It  is  respectfully  submitted  to  this  court 


that  after  a  note  has  been  barred  by  the 
statute  of  limitations,  before  the  note  can 
be  admitted  In  evidence^  or  the  credit  on 
the  said  note  admitted  in  evidence,  there 
must  be  actual  proof  that  such  credit  was 
made  or  entered  on  the  back  of  the  said 
note  with  the  knowledge  and  consent  of  tli* 
defoidant  or  that  the  defendant  had  actual- 
ly made  payment  to  the  plaintiff  of  the  said 
amount  to  be  applied  as  a  credit  on  the  said 
note.     (8)  Because  the  court  erred   in   al- 
lowing the  proof  of  credit  by  A.  N.  Wood, 
sworn  to  by  the  witness  A.  N.  Wood,  as 
placed  on  the  back  of  the  notes,  as  being  suf- 
ficient to  revive  the  notes;   the  error  com- 
plained of  being  that  there  was  no  positive 
proof  that  the  defendant  had  made  the  pay- 
ments, or  that  he  was  present  or  that  he 
had  authorized  the  credits  to  be  placed  on 
the  said  notes,  or  that  he  knew  the  credit 
had  been  placed  on  the  said  notes;   and  es- 
pecially is  this  true  when  defendant  had 
other  papers  in  the  bank  of  the  said  witness, 
Wood,  and 'Upon  which  said  witness.  Wood, 
stated  the  same  credit  had  been  placed;   it 
being  respectfully  submitted  to  this   court 
that  the  defendant  should  have  eith^  direct- 
ed the  credit  placed  on  the  note  sued  on,  or 
that  he  should  have  had  knowledge  that  it 
had  been  placed  thereon,  or  that  it  had  been 
placed  thereon  by  hi»  ccmsent    (4)  Because 
the  court  erred  in  ruling  that  when  the  wit- 
ness J.  Q.  Little  was  giving  testimony  as  to 
his  'understanding*  of  a  certain  transaction, 
and  when  objected  to  by  defendant's  coun- 
sel as  to  his  giving  his  understanding  in  the^ 
matter,    in    holding    that    'understanding' 
means  an  agreement:  the  error  complained 
of  being  that  an  understanding  by  a  wit- 
ness, who  was  not  a  party  to  the  transac- 
tion, may  not  mean  an  agreement  and  an 
agreement  can  only  be  effected  when  the 
minds  of  both  parties  meet  in  the  forming  of 
a  contract;  whereas,  one  party  might  under- 
stand the  matter  one  way,  and  the  other 
party  an  entirely  different  way.    (5)  Because 
the  court  erred  in  allowing  the  witness  J. 
Q.  liittie  to  testify  as  to  Instructions  which 
plaintiffs'  intestate,  Junius  Hopper,  had  giv- 
en to  Mr.  Wood,  neither  the  witness  (Little) 
nor  the  defendant  in  this  action  being  a  par- 
ty to  such  transaction,  and  the  defendant  in 
this  action  not  being  present;  the  error  com- 
plained of  being  that  such  Instructions  would 
be  incompetent  as  to  the  defendant  here, 
and  also   hearsay.     (6)  Because  the   court 
erred  in  allowing  the  witness  Littie  to  tes- 
tify as  to  what  transpired  between  himself 
and  the  plaintiffs*  intestate,  W.  Junius  Hop- 
per, at  the  bank,  when  the  notes  were  de- 
posited there,  and  as  to  instructions  given 
at  the  bank  at  the  time  the  notes  were  de- 
posited there,  the  defendant  in  this  action 
not  being  present' and  not  having  knowl- 
edge of  such  instructions;    the  error  com- 
plained   of    being    that    such    instructions 
.would  be  hearsay  evidence  as  to  this  de- 
fendant and  such  transactions  would   bo 
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Incompetent  to  go  to  the  Jury  as  against 
this  defendant  (7)  Because  the  court  erred 
In  admitting  the  evidence  of  the  witness 
J.  Q.  little  as  to  an  understanding  between 
himself  and  plaintiffs'  intestate,  Junius 
Hopper,  as  to  where  payments  on  other  notes 
should  be  credited,  the  defendant  in  this  ac- 
tion not  being  present,  or  having  any  knowl- 
edge thereof;  the  error  complained  of  being 
that  payments  on  other  notes  were  entirely 
foreign  to  this  issue,  and  that  any  agree- 
ment made  between  the  witness  J.  Q.  Lit- 
tle and  plaintiffs'  intestate  is  as  to  this  de- 
fendant hearsay,  and  Incompetent  (8)  Be- 
cause the  court  ored  in  refusing  to  allow 
the  defendant  to  answer  the  question  wheth- 
er or  not  he  had  ever  gone  as  security  for  his 
brother  on  other  notes;  the  error  complain- 
ed of  being  that  if  the  defendant  answered 
that  he  had  d<Hie  so,  it  would  establish 
a  course  of  dealing  and  custom  between  the 
brothers  and  plaintiff^'  intestate  and  the  de- 
f^idant,  8.  L.  Hopper,  and  show  about  oth- 
er notes  in  the  bank  of  A.  N.  Wood,  testified 
to  by  the  witness  J.  Q.  Little,  and  of  which, 
by  reason  of  this  ruling,  this  defendant  was 
precluded  from  showing.  <9)  Because  the 
court  erred  In  refusing  to  allow  the  defend- 
ant as  a  witness  to  answer  the  following 
question:  *State  whether  or  not  you  have 
paid  other  debts  of  your  brother  besides 
the  one  here  charged;'  the  error  complained 
of  being  that  the  answer,  among  other  mat- 
ters, sets  up  a  defense  of  a  general  denial, 
under  which  other  payments  may  be  proven, 
and  from  which,  by  reason  of  this  ruling,  the 
defendant  was  precluded.  (10)  Because  the 
circuit  judge  erred  In  falling  or  refusing  to 
charge  defendant's  third  request,  which  was 
as  follovTS:  *A  creditor  who  has  several 
claims  against  his  debtor,  and  receives  a 
general  pnyment  may  apply  it  to  one  of  the 
claims  which  is  out  of  date,  but  it  does  not 
revive  the  remainder  of  the  debt;  but  he 
cannot  divide  the  payment,  and  apply  a 
part  to  all,'~the  error  complained  of  being 
that  it  is  respectfully  submitted  to  this 
court  even  if  no  direction  may  be  given 
by  the  debtor  as  to  the  application  of  a  gen- 
eral payment  nevertheless  a  creditor  can- 
not apply  it  to  a  note  barred  by  the* statute 
of  limitations,  and  thus  take  It  out  from 
the  bar,  without  the  debtor's  consent.  (11) 
Because  the  court  erred  in  refusing  to  charge 
defendant's  fifth  request  which  was  as  fol- 
lows: 'Part  payment  within  statutory  pe- 
riod by  the  debtor  who  owes  two  clear,  undis- 
puted debts  does  not  take  either  out  of  the 
statute  of  limitations  where  the  remittance 
is  not  specifically  appropriated  to  either.* 
(12)  Because  the  court  erred  In  refusing  to 
charge  defendant's  tenth  request,  as  fol- 
lows: 'The  payment  by  operation  of  law, 
or  acknowledged  by  creditor,  on  account  of 
equitable  set-off  or  counterclaim,  which  the 
debtor  might  insist  upon,  or  which  he  has 
never  claimed  to  have  applied  as  such,  is  not 
such  a  payment  as  will  operate  to  prevent 
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the  statute  from  running,'— the  error  oom- 
plained  of  being  that  refusing  to  charge  this 
request  he  was,  in  effect  saying  to  the  Jury 
that  plaintiffs'  intestate,  W.  J.  Hopper,  who 
held  the  notes  against  the  defendant  herein, 
and  for  whom  the  defendant  herein  had  in- 
dorsed a  note  of  $500,  when  such  payments 
were  made  on  the  note  of  $500  so  indorsed 
that  the  said  plaintiffs'  intestate  might  ap- 
ply the  credits  to  the  other  note  held  by  him 
against  this  defendant  and  against  which 
the  statute  of  limitations  had  run.  (18)  Be- 
cause the  court  erred  in  failing  to  charge 
defendant's  eleventh  request,  as  follows: 
'A  payment  made  by  a  debtor  to  whom  he 
owes  several  distinct  debts,  without  any  di- 
rection as  to  its  application,  and  immediate- 
ly applied  by  the  creditor  to  a  debt  barred  by 
the  statute  of  limitations,  will  not  take  the 
remainder  of  that  debt  out  of  the  statute,'— 
the  error  complained  of  here  being  that  in 
refusing  to  charge  the  said  request  it  was 
practically  holding  that  by  such  application 
to  a  debt  barred  by  the  statute,  without  the 
knowledge  or  consent  of  the  debtor,  a  cred- 
itor could  revive  a  debt  already  barred  by 
the  statute." 

J.  G.  Jeffries,  for  appellant.  Butler  &  Os- 
borne and  J.  E.  Webster,  for  respondents. 

McIVER,  (X  J.  This  action  was  commenced 
some  time  in  May,  1890,  by  plaintiffs,  as  ad- 
ministrators of  the  estate  of  W.  Junius  Hop- 
per, deceased,  to  recover  the  balance  claimed 
to  be  due  upon  two  promissory  notes  execut- 
ed by  the  defendant  and  made  payable  to 
plaintiffs'  intestate,  for  borrowed  money. 
The  first  of  these  notes  bears  date  1st  Janu- 
ary, 1884,  and  Is  payable  one  day  after  date, 
and  is  for  the  sum  of  $500.  The  second  note, 
for  the  sum  of  $550,  bears  date  1st  January, 
1885,  and  is  payable  one  day  after  date. 
These  two  notes  were  written  on  the  same 
piece  of  paper,  and  upon  the  back  of  saild 
paper  the  following  Indorsement  aj^ears: 
"Received  on  the  within  notes  $276.40.  W. 
J.  Hopper,"— which  bears  date  1st  January, 
1896.  The  other  Indorsement  which  is  not 
signed  by  any  one,  reads  as  follows:  'Taid 
upon  within  notes,  June  4th,  1B96,  $288.05." 
The  complaint  is  in  the  usual  form,  except 
that  there  Is  a  special  allegation  "that  the  de- 
fendant made  the  following  payments,  and 
none  other,  on  said  notes,"  proceeding  to  state 
the  two  payments  above  credited,  and  alleging 
that  by  reason  of  such  payments  the  defend- 
ant made  and  entered  Into  a  new  promise  to 
pay  the  balance  remaining  due  on  said  notes, 
and  alleging  that  such  balance  amounted  on 
the  Ist  day  of  May,  1800,  to  the  sum  of  $1,639.- 
86,  and  demands  judgment  for  that  amount 
The  defendant  by  his  answer,  sets  up  three 
defenses:  (1)  A  general  denial  of  all  the  al- 
legations of  the  complaint.  (2)  That  plain- 
tiffs' intestate,  who  was  a  brother  of  defend- 
ant promised  that  if  defendant  would  effect 
a  sale  of  a  tract  of  land  In  which  plaintiffs'  in- 
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testate  and  his  brother,  the  defendant,  were 
interested,  for  the  sum  of  $5,000,  said  intes- 
tate would  pay  defendant  the  sum  of  $500; 
that  defendant  did  effect  such  sale,  and  there- 
by the  note  which  defendant  had  given  to 
plaintiffs'  intestate  for  the  sum  of  $500  was 
extinguished  and  paid.  (3)  That  the  actioi 
brought  by  plaintiffs  on  the  notes  above  stat- 
ed Is  barred  by  the  statute  of  limitations,  de- 
fendant denying  that  he  had  ever  made,  ei- 
ther directly  or  indirectly,  the  payments  cred- 
ited on  said  notes.  The  case,  being  thus  at 
issue,  came  on  for  trial  before  his  honor, 
Judge  Hudson,  sitting  as  special  judge  under 
appointment  from  his  excellency,  the  govern- 
or, and  a  jury.  The  jury  found  a  verdict  in 
favor  of  the  plaintiffs  for  the  sum  of  $563.36, 
and  the  defendant  appeals  from  the  judgment 
entered  thereon  upon  the  several  grounds  set 
out  in  the  record,  which,  together  with  the 
charge  of  the  circuit  judge,  will  be  incor- 
porated by  the  reporter  in  his  report  of  the 
case. 

Before  proceeding  to  consider  the  questions 
presented  by  the  exceptions,  it  will  be  neces- 
sary to  make  a  general  statement  of  the  case 
as  developed  by  the  testimony.  There  is  no 
dispute  as  to  the  fact  that  defendant  did  ex- 
ecute the  two  notes  upon  which  the  plain- 
tiffs' action  is  based,  and  the  real  controversy 
seems  to  be  as  to  whether  the  action  is  barred 
by  the  statute  of  limitations,  or  whether  the 
case  has  been  taken  out  of  the  operation  of 
Ibe  statute  by  the  alleged  payments  indorsed 
en  said  notes.  Both  of  these  notes  show  on 
tieir  face  that  the  bar  of  the  statute  was 
complete  before  either  of  the  credits  were 
indorsed,  and  therefore  such  credits,  standing 
ilone,  would  not  be  evidence  sufficient  to  take 
the  case  out  of  the  operation  of  the  statute. 
Concklin  v.  Pearson,  1  Rich.  Law,  391.  Still, 
if  there  was  other  testimony  sufficient  to  sat- 
isfy the  jury  that  these  payments  were  made, 
with  the  consent  of  the  defendant,  on  the  notes 
In  suit,  that  would  be  sufficient  to  take  the  case 
out  of  the  operation  of  the  statute.  That  was 
a  question  of  fact,  which  the  circuit  judge  dis- 
tinctly left  to  the  jury;  and,  although  there 
was  a  conflict  of  testimony,  the  verdict  of  the 
jury  must  be  regarded  by  this  court  as  finaL 
The  facts  of  the  transaction  are  somewhat 
complicated,  but,  as  we  understand  the  testi- 
mony adduced  by  the  plaintiffs,  it  would  seem 
that  plaintiffs*  intestate  borrowed  some  mon- 
ey from  Little,  and  gave  him  a  note  to  secure 
the  payment  of  the  sum  borrowed;  and  also 
left  with  him,  as  collateral  security,  the  two 
notes  of  the  defendant,  which  constitute  the 
basis  of  the  present  action.  It  also  seems 
that  plaintiffs*  Intestate  also  borrowed  anoth- 
er sum  of  money  from  Little,  and  gave  him  a 
note  therefor,  upon  which  the  defendant  was 
surety.  All  of  these  notes  were  left  with  Mr. 
Wood,  a  banker,  for  collection;  and  the  un- 
derstanding was  that  whatever  amount  was 
paid  by  defendant  on  the  note  of  plaintiffs' 
intestate,  upon  which  he  was  surety,  should 
be  credited  as  a  payment  on  the  two  notes 


of  defendant  upon  which  this  action  was 
based.  Accordingly,  Wood,  the  banker,  tes- 
tified that  when  the  defendant  paid  him  the 
$288.06  he  credited  the  same,  by  the  direction 
-of  defendant,  upon  the  two  notes  now  in  suit, 
as  well  as  upon  the  $500  note  upon  which  de- 
fendant was  surety  for  plaintiffs*  intestate, 
and  that  the  entry  of  the,  credit  for  that  sum 
on  the  two  notes  now  In  suit  was  made  by  him. 
'The  notes  and  figures  are  in  my  handwrit- 
ing. The  balance  is  a  stamp  we  use  in  the 
bank.'*  As  we  have  stated,  there  was  other 
testimony  on  the  part  of  the  defendant  in 
conflict  with  the  foregoing,  which,  however, 
need  not -be  specifically  stated  here,  as  this 
court,  in  a  case  like  this,  has  no  jurisdiction 
to  pass  upon  questions  of  fact 

The  exceptions  of  appellant  relating  to  the 
questions  raised  by  the  plea  of  the  statute  of 
limitations,  upon  which  the  real  controversy 
seems  to  turn,  are  based  npon  what  we  re- 
gard as  a  misconc^tion  of  the  doctrine  of 
the  application  of  payments.  That  doctrine 
may  be  thus  stated:  Where  one  person  is 
indebted  to  another  upon  two  or  more  ac- 
counts, the  debtor,  when  he  makes  a  pay- 
ment, may,  at  the  time  of  making  such  pay- 
ment, direct  the  application  of  the  sum  of 
money  paid  to  whichever  debt  he  pleases; 
but,  if  he  fails  to  give  such  direction  at  that 
time,  then  the  creditor  may,  at  any  time 
thereafter,  apply  such  payment  to  whichever 
debt  he  pleases,  or  may  divide  the  amount  of 
such  payment,  either  equally  or  in  any  other 
proportiofi,  between  the  several  debts,  as  he 
may  see  fit  to  do.  Bee  Mayor,  etc.,  v.  Patten, 
4  Cranch,  317,  2  L.  Ed.  633,  and  Field  v.  Hol- 
land, 6  Cranch,  8,  8  L.  Ed.  186^  as  reported  In 
1  Am.  Lead.  Cas.  268;  271,  prepared  by  Hare 
&  Wallace,  and  the  notes  appended.  The 
doctrines  there  laid  down  have  been  recogniz- 
ed and  followed  in  this  state.  Heilbron  v. 
Bissell,  1  Bailey,  Eq.  430,  Brice  v.  Hamilton, 
12  S.  C.  32,  and  Thatcher  v.  Massey,  20  S.  G. 
542.  The  cases  referred  to  in  the  elaborate 
notes  to  the  cases  of  Mayor,  etc.,  v.  Patten, 
and  Field  v.  Holland,  as  reported  in  1  Am. 
Lead.  Cas.,  supra,  show  that  the  great  weight 
of  authority,  both  in  England  and  this  coun- 
try, is  that  a  creditor  may,  unless  the  debtor 
otherwise  directs,  apply  a  payment  to  a  note 
barred  by  the  statute  of  limitations,  and 
thus  take  such  a  case  out  of  the  operation  of 
the  statute.  The  only  case  mentioned  to  the 
contrary  is  that  cited  by  appellant's  counsel,— 
Ayer  v.  Hawkins,  19  Vt  28^  80,— and  that 
case  may,  and  probably  does,  rest  upon  the 
civil-law  rule,  instead  of  the  common-law 
rule;  which  latter,  as  said  by  Harper,  Ch., 
in  Heilbron  v.  Bissell,  supra,  is  the  rule 
which  prevails  in  this  state.  The  several  ex- 
ceptions of  appellant  which  rest  upon  the  Idea 
that  a  payment  made  by  a  debtor  upon  a 
note,  the  action  upon  which  is  barred  by  the 
statute  of  limitations,  will  not  have  the  effect 
of  reviving  the  right  of  acticm  upon  the  bal- 
ance of  the  debt,  cannot  be  sustained,  ond« 
the  authorities  above  referred  to,  and  these 
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exceptions  must,  therefore,  be  cyermled. 
This  Tiew  Is  not  only  sustained  by  the  weight 
of  authority,  but  also  by  reason,  and  upon 
principle.  The  doctrine  Is  well  settled,  In  this 
state,  at  least,  that  a  debt  secured  by  a  note 
upon  which  the  right  of  action  was  barred  by 
the  statute  of  llihltatlons  Is  not  thereby  ex- 
tinguished or  paid,  but  the  debt  still  remains 
due;  and  If  the  perison  can,  by  resorting  to 
any  other  means  than  an  action  upon  the 
note,  recover  his  money,  he  may  do  so;  and 
thlB,  because  the  debt  Is  not  regarded  as  paid, 
but  as  still  due,  though  not  enforceable  by  an 
ordinary  action  at  law.  See  Wilson  y.  Kelly, 
19  S.  O.  160,  which,  though  a  case  In  which 
a  question  arose  as  to  the  effect  of  a  dis- 
charge In  banlsruptcy,  was  decided  upon  the 
principle  declared  to  be  applicable  to  a  case 
of  a  debt  barred  by  the  statute.  In  both 
cases  the  action  Is  barred,  but  the  debt  Is  not 
extlngrulshed,  and,  on  the  contrary,  remains 
still  due.  If  this  be  so,  then  It  follows  that, 
upon  the  same  principle,  a  creditor  who  holds 
two  notes  against  a  debtor,  one  of  which  Is 
barred  by  the  statute  and  the  other  Is  not, 
when  be  receives  a  payment  from  his  debtor, 
who  gives  no  directions  at  the  time  as  to  the 
application  of  the  money  paid,  may  apply  the 
same  to  the  note  which,  though  barred  by  the 
statute,  still  remains  a  valid  debt,  and  thus 
revives  a  right  of  action  for  the  balance  real- 
ly due.  If  the  debtor  gives  no  directlcm  as  to 
the  application  of  the  money  which  he  pays, 
and  if  the  rule  be  as  above  stated,  then  the 
debtor  must  be  regarded  as  having  assented 
to  whatever  application  the  creditor  chooses 
to  make;  and,  if  he  applies  it  to  the  note 
which  is  barred  by  the  statute,  the  debtor 
must,  in  law,  be  assumed  to  have  assented 
to  such  application;  and,  if  so,  then,  by  the 
express  terms  of  the  statute,  the  right  of 
action  for  the  balance  remaining  unpaid  Is 
revived.  So  that  the  only  remaining  question 
is  whether  the  defendant  did  assent  to  the 
credit  of  the  amount  which  he  paid  on  the 
$552  note,  as  surety  for  the  plaintiffs'  intes- 
tate, upon  the  notes  upon  which  this  action 
is  based.  That  is  a  question  of  fact  which 
was  distinctly  left  to  the  Jury,  who  have 
solved  it  In  favor  of  the  plaintiffs;  and  their 
decision  must  be  regarded  here  as  final,  un- 
less there  was  some  error,  either  in  receiving 
Incompetent  testimony  or  in  rejecting  any 
competent  testimony;  and  this  we  will  pro- 
ceed to  consider. 

The  first  and  second  exceptions,  being  of  a 
kindred  character,  may  be  considered  to- 
gether. They  Impute  error  In  the  reception 
of  testimony  to  the  fact  that  the  credit  on 
the  note  first  in  date  was  In  the  handwriting 
of  the  plaintiffs'  intestate,  and  in  allowing 
said  note  to  be  offered  In  evidence  without 
further  testimony  as  to  the  tajct  that  such 
payment  was  made  by  defendant.  It  must  be 
remembered  that  there  was  no  contention  on 
the  part  of  plaintiffs  that  the  payments  in- 
dorsed upon  the  piece  of  paper  upon  which 
both  of  the  notes  were  written  were  made  di- 


rectly on  such  notes  by  t^ie  defendant,  but 
the  effort  on  the  part  of  the  i>lalntiffs  was 
to  show  that  there  was  an  understanding  be- 
tween the  parties  that  whenever  the  defend- 
ant made  a  payment  on  the  note  for  $552, 
to  which  the  name  of  defendant  appeared  as 
surety  for  his  brother,  such  payment  should 
be  credited  on  the  notes  in  suit;  and  there- 
fore the  testimony  objected  to  was  competent 
as  a  circumstance  tending  to  establish  the 
contention  on  the  part  of  the  plaintiffs.  Vot 
the  fact  that  the  defendant  had  paid  money 
as  surety  for  his  brother,  while  it  would  give 
him  a  claim  on  his  brother  for  the  amount  so 
paid,  would  not  operate  as  a  payment  on  the 
notes  in  suit  unless  there  was  an  understand- 
ing to  that  effect  between  the  parties.  While 
this  testimony  may  not  have  been  competent 
as  direct  proof  of  the  credit,  yet  it  was  com- 
petent as  a  circumstance  tending  to  show  that 
there  was  such  an  understanding;  and  that 
it  was  not  received  as  direct  proof  is  shown 
by  the  remark  of  the  circuit  Judge^  "That  does 
not  mean  that  the  note  or  credit  is  proven." 
It  is  manifest,  therefore,  that  this  testimony 
was  received,  not  as  proof  of  the  credit,  but 
simply  as  a  circumstance  tending  to  show 
that  there  was  such  an  understanding  be- 
tween the  parties  as  that  mentioned  above, 
and  as  such  was  clearly  competent.  These 
exceptions  are  overruled. 

The  third  exception  seems  to  impute  error 
to  the  circuit  Judge  in  receiving  the  testimony 
of  A.  N.  Wood  as  to  the  fact  that  he  had 
Indorsed  the  last  credit  on  the  notes  in  suit 
We  are  at  a  loss  to  conceive  of  any  well- 
founded  objection  to  this  testimony.  The  fact 
that  Mr.  Wood,  as  many  other  prudent  and* 
cautious  witnesses  are  in  the  habit  of  doing, 
expressed  himself  In  the  way  he  did,— '*To 
the  best  of  his  recollection;"  **I  think  Mr. 
S.  L.  Hopper  authorized  me  to  put  It  [refer- 
ring to  the  credit]  on  those  two  notes;"  "That 
is  my  Impression,  to  the  best  of  my  knowl- 
edge,"—etc.,  certainly  cannot  render  the  tes- 
timony Incompetent  At  most  it  could  only 
affect  its  weight  with  the  Jury,  though  we  do 
not  well  see  how  It  could  even  have  that  ef- 
fect; for,  when  asked,  "Do  you  swear  posi- 
tively that  Mr.  Hopper  told  you  to  put  It  [re- 
ferring to  the  credit]  on  those  notes?'  his  an- 
swer was,  "To  the  best  of  my  knowledge,  he 
did."  If  the  Jury  believed  this  testimony ,~ 
as  they  no  doubt  did,— then  there  was  testi- 
mony sufficient  to  show  that  the  defendant 
authorized  the  credit  to  be  placed  upon  the 
notes  in  suit;  and.  If  so,  then  the  case  was 
taken  out  of  the  operation  of  the  statute. 
The  third  exception  Is  overruled. 

The  fourth,  fifth,  sixth,  and  seventh  ex- 
ceptions, all  referring  to  the  testimony  of  the 
witness  Little,  must  likewise  be  overruled. 
This  testimony  was  but  a  link  in  the  chain 
of  circumstances  tending  to  sustain  the  con- 
tention of  the  plaintiffs  that  there  was  an 
understanding  that  any  payments  made  by 
defendant  upon  the  $562  note,  on  which  he 
was  surety  of  plaintiffs'  Intestate,  should  go 
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as  credits  iipcm  the  notes  In  salt,  and  was* 
therefore,  competent. 

The  eighth  and  ninth  exertions  will  be 
considered  together,  as  they  Impute  error  In 
rejecting  the  testimony  of  defendant  tending 
to  show  that  he  had  paid  other  debts  as  sure* 
ty  for  his  brother.  If  the  defendant  had  set 
up  such  allied  payments  in  his  answer  as  a 
defense  to  tbis  action,  then  we  could"  see 
how  the  testimony  was  relevant.  But,  not 
having  done  so,  we  are  unable  to  perceive  the 
relevancy  of  the  testimony  excluded  to  any 
issue  presented  in  this  case.  He  did  sec  up 
as  a  payment  his  claim  against  his  brother 
for  compensation  for  his  services  in  the  sale 
of  the  land  above  referred  to,  and  this,  we 
presume,  was  allowed  by  the  Jury,  for  their 
verdict  was  for  $663.98,  whereas  the  amount 
claimed  In  the  complaint'  as  a  balance  due  on 
the  two  notes  was  the  sum  of  $l,639.3d. 
These  exceptions  are  overruled.  The  remain- 
ing exceptions  have  already  been  disposed  of 
by  what  is  said  above.  The  Judgment  of  this 
court  is  that  the  Judgment  of  the  circuit  court 
be  affirmed. 


(61  s.  c.  ns) 

BYKABD  v.  DAVBNPORT. 

(Supreme  Court  of  South  Carolina.    July  28» 

1901.) 

NONSUTP-CRBDIBILITT    OF    WITNESS. 

In  an  action  of  claim  and  delivery  against 
the  state  constable  to  recover  whisky  alleged 
to  have  been  illegally  seized,  where  there  was 
evidence  that  plaintiff  owned  the  whiskv,  and 
that  he  had  procured  it  lawfully,  and  had  It 
for  lawful  use,  it  was  error  to  grant  a  nonsuit, 
as  the  credibility  of  plaintiff's  evidence,  and 
whether  the  whisky  was  contraband,  are  ques- 
tions for  the  jury. 

Appeal  from  common  pleas  circuit  CQurt  of 
Greenwood  county;  Benet,  Judge. 

Action  by  L.  H.  Bykard  against  M.  S.  Dav- 
enport £Yom  a  Judgment  of  nonsuit,  plain- 
tiff appeals.    Beversed. 

The  following  evidence  was  introduced  by 
plaintiff:  "Plaintiff  L.  H.  Bykard,  sworn, 
says:  *That  I  live  in  Greenwood  county,  at 
Salak.  I  know  defendant  He  lives  in 
Greenwood,  S.  C.  I  came  to  Greenwood  Sat- 
urday, September  22d,  about  8  o'clock  a.  m., 
and  thought  probably  I'd  spend  the  day  and 
night,  perhaps  part  of  day  Sunday.  I  had 
three  quarts  and  four  pints  choice  old  rye 
whisky,  worth  $1  per  quart  I  came  up  here 
to  stay  from  Saturday.  For  my  personal 
use.  I  was  getting  ready  to  go  home.  Mr. 
Davenport  and  Henderson  came  up,  and  Dav* 
enport  asked  for  the  whisky.  I  found  I  had 
to  go  home,  as  my  brother  could  not  stop. 
After  DavenpcMt  had  taken  the  whislcy,  I 
told  him  he  had  no  right  to  take  my  whisky. 
I  asked  him  for  the  whisky.  He  got  four 
pints  from  under  the  seat  and  three  quarts 
were  in  back  of  buggy,  under  the  lap  robe. 
I  had  not  taken  any  whisky  out  of  tiie  buggy 
since  I  came  to  town.  I  got  whisky  from 
Augusta,  Gft,    Pints  were  not  ordered  with 


the  quarts.  Have  never  got  the  whidcy  back. 
It  was  not  taken  by  any  of  the  means,  tax, 
flue,  or  assessment  or  under  execution 
against  my  property.  Whisky  was  for  my 
individual  use.  Value  of  the  whisky  was  ^.' 
Cross-examined:  'I  am  station  agent  and 
postmaster  at  Salak.  Six  mails  a  day.  Iief  t 
Saturday  to  remain  till  Sunday  afternoon. 
I  was  going  to  take  the  whisky  back.  Paul 
Heyman  always  puts  up  his  whisky  in  pack- 
ages. I  emptied  some  Into  pints.  Mr.  Dav- 
enport and  Policeman  Henderson  took  the 
whisky.  Mr.  Davenport  took  the  whisky  him- 
self. Henderson  with  Davenport  I  bought 
the  whisky  in  Augusta,  and  it  reached  my 
home  at  12  the  day  before.  Davenport  said 
he  seized  because  he  heard  I  was  transport- 
ing. Said  he  was  obliged  to  take  it  I  knew 
he  was  state  constable.  I  had  no  Intention 
of  taking  it  out  of  the  state.  Brought  it  here 
with  intention  of  drlnldng  before  I  went  back 
home.  Seized  about  11,  and  about  sundown 
I  took  out  papers  before  Judge  Allston.  I 
saw  Henderson  before  whislcy  was  seized. 
He  started  to  help  me  take  out  Was  in- 
tending to  send  my  buggy  home.  Negro  got 
in  the  buggy  on  the  road.  Josh  Burtcm  was 
the  negro.'  J.  G.  Book,  being  swem,  says: 
*I  served  these  papers  on  Davenport  I  did 
not  get  the  whisky.  Understood  Davenport 
to  say  he  had  shipped  the  whislcy.  He  told 
me  since  that  he  had  it  ofL*  Cross-examined: 
'I  am  not  certain,  but  think  he  said  shipped 
it'  L.  H.  Bykard  recalled:  'I  have  been 
damaged  by  losing  time  and  the  talk  about 
me.'  Cross-examined:  'I  don't  know  wheth- 
er I  was  damaged  Saturday  or  not  I  don't 
say  I  was  damaged  by  running  over  the  town. 
I  did  not  know  of  any  damages  Saturday 
when  I  got  out  the  papers.  I  meant  when 
the  whisky  was  taken.  I  don't  like  for  peo- 
ple to  talk  about  me,  and  was  damaged  by 
lapse  of  time  and  talk  and  Davenport  seizing 
my  whisky.    It  amounted  to  $26.' 


t* 


Sheppards  &  Grier,  for  appellant  D.  H. 
Maglll,  for  req;>ondent 

McIVBB,  C.  J.  This  was  an  action  of 
daim  and  delivery,  brought  before  a  magis- 
trate to  recovCT  possession  of  certain  prop* 
erty— five  quarts  of  whislcy— ^ken  from  the 
possession  of  the  plaintiff  by  the  defendant 
who,  upon  demand,  refused  to  deHv^  the 
same  to  the  plaintiff.  The  case  came  on  for 
trial  before  a  magistrate  and  a  Jury.  The 
testimony,  ^dilch  is  set  out  in  the  *'case,"  as 
the  question  arises  on  a  motion  for  a  non- 
suit based  solely  upon  the  ground  **thBt  the 
plaintiff  had  failed  to  make  out  his  case,*' 
should  be  incorporated  in  the  report  of  the 
case.  The  motion  for  a  nonsuit  was  granted 
by  the  magistrate,  and  the  plaintiff  appealed 
to  the  circuit  court  where  the  appeal  was 
dismissed  by  the  circuit  Judge  in  a  short  or- 
der, giving  no  reason  whatever  for  his  ccm- 
elusion.  The  jdaintlff  ai^ealed  from  the  or- 
der dismissing  his  appeal  iqx>n  the  several 
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grounds  set  oat  In  the  record,  which,  under 
the  yiew  which  we  take  of  the  case,  need  not 
be  set  out  here.  The  magistrate  In  granting 
the  nonsuit  assigned  his  reasons  therefor  as 
follows:  "Because  It  was  disclosed  by  tes- 
timony of  plaintiff  that  the  whisky  was  not 
in  transit  to  destination,  but  had  reached  that 
destination,  to  wit,  Salak,  S.  C,  on  Friday, 
September  21,  1900,  and  that  on  the  day  the 
said  whisky  was  seized  it  had  been  trans- 
ported from  Salak,  S.  C,  to  Greenwood,  S. 
C,  and  then  was  in  the  act  of  being  trans- 
ported back  to  Salak,  S.  C,  all  of  which 
took  place  inside  of  tills  state,  after  It  had 
reached  its  destination,  a  day  at  least;  mak- 
ing it,  to  my  mlnCL,  clearly  contraband,  and 
subject  to  seizure."  The  magistrate  evident- 
ly acted  under  the  erroneous  Impression  that, 
upon  a  motion  for  a  nonsuit,  it  was  his 
province.  Instead  of  that  of  the  jury,  to 
weigh  tiie  testimony  and  determine  what 
were  the  proper  inferences  to  be  drawn  ftom 
such  testimony.  This  was  clear  error,  for 
the  rule  is  too  well  settled  to  require  the 
citation  of  any  authorities  that  upon  a  mo- 
tion for  a  nonsuit  the  only  question  is  wheth- 
er there  is  any  testimony  tending  to  estab- 
lish the  plalntilTs  case,  and  that  it  is  not 
the  province  of  the  court  (in  this  Instance, 
the  mnpristrnte)  to  draw  conclusions  from  the 
testimony,  as  that  is  th^  exclusive  province 
of  the  jury.  So  that,  even  if  it  be  assumed 
tliat  the  testimony  was  sufficient  to  satisfy 
the  mind  of  the  magistrate,  th^e  would  still 
be  error.  But  was  there  any  testimony  tend- 
ing to  establish  the  plaintlfTs  case?  There 
was  testimony  tending  to  show  that  plaintiff 
had  bought  the  whisky  in  Augusta,  Oa.,  for 
his  own  personal  use,  and  had  received  it  at 
Salak,  where  he  lived,  the  day  before  It  was 
seized;  that  he  went  to  Greenwood  on  a  visit 
on  the  morning  of  22d  September,  1900,  and 
took  the  whisky  with  him  for  his  own  use 
whUe  tbc^re;  that  he  left  home  with  the  in- 
tention of  spending  Saturday  and  a  part  of 
Sunday  In  Greenwood,  but  finding  that-  his 
brother,  who  seems  to  have  been  with  him, 
could  not  stop,  concluded  to  return  on  Satur- 
day; and  that  the  whisky  was  seized  at 
Greenwood,  before  he  left,  by  the  defendant, 
who  took  it  into  his  own  possession,  and  re- 
fused, upon  demand,  to  return  it  to  plaintiff. 
There  was  no  testimony  whatever  tending  to 
show  that  plaintiff  had  made  or  intended  to 
make  any  unlawful  use  of  the  whisA^,  and, 
on  the  CMitrary,  the  testimony  was  that  he 
had  bought  the  whisky  oudside  of  the  limits 
of  the  state,  and  taken  it  with  him  to  Green- 
wood for  his  own  personal  use.  The  only 
testimony  that  could  by  any  possibility  be 
r^arded  as  even  tending  to  show  that  the 
whisky  was  contraband,  and  therefore  sulv 
Ject  to  seizure,  was  the  plaintiff's  own  state- 
ment as  follows:  ''Davenport  said  he  seized 
because  he  heard  I  was  transporting.  Said 
he  was  obliged  to  take  it  I  knew  he  was 
state  constable.  I  had  no  Intention  of  tak- 
ing it  out  of  the  state.    Brought  It  here 


[Greenwood]  with  the  intention  uf  drinking 
before  I  went  back  home."  It  seems, to  xm 
very  dear  that  the  testimony  on  the  part  of 
the  plaintiff  tended  to  show  that  the  whisky 
belonged  to  the  plaintiff,  and  was  in  his  pos- 
session for  a  lawful  use;  and,  in  the  absence 
of  any  evidence  to  the  contrary,  the  i^intiff 
would  have  been  oitttled  to  recover.  Wheth- 
er this  evidence  on  the  part  of  the  plaintiff 
was  entitled  to  be  believed  was  certainly  not 
a  question  which  the  magistrate  could  deter- 
mine upon  a  motion  for  a  nonsuit,  but  was 
a  question  ezdnsively  for  the  jury.  So,  also, 
even  if  there  was  any  evidence  tending  to 
show  that  the  whisky  was  contraband,  and 
therefore  liable  to  seizure,  that  also  was  a 
question  for  the  jury,  and  not  for  the  magis- 
trate, to  determine.  There  was  therefore  er- 
ror in  granting  the  motion  for  a  nonsuit,  and 
also  error  on  the  part  of  the  circuit  judge  in 
not  so  holding.  The  judgment  of  this  court 
is  that  the  order  of  the  circuit  judge  dismiss- 
ing the  aK>eal  from  the  magistrate's  judg- 
ment of  a  nonsuit  be  reversed,  and  the  case 
is  remanded  to  the  dreult  court  'with  in- 
structions to  reverse  the  judgment  of  nonsuit 
granted  by  the  magistrate,  and  to  grant  a 
new  trial. 

JONES,  J.,  concurs  bi  the  result 


(ffil  8.  C.  SBO) 
TRIMMIBR  V.  DARDBN. 

(Supreme  Court  of  South  CaroliDa.    July  2S% 

1901.) 

LIFB  TENANT— DUTIES   AND  UABILITIB3- 
RIQHTS  OP  REMAINDER-MEN. 

1.  The  remainder-men  are  not  liable  to  a  life 
tenant  for  improvements  put  by  him  on  their 
lands. 

2.  Where  a  will  autliorlzes  the  executrix  to 
make  necessary  collections,  and  convert  only 
such  assets  into  money  as  are  necessary  to  pay 
the  debts,  and  to  torn  over  in  kind  all  the  rest 
and  residue  of  the  estate  to  a  trustee,  the  ex- 
ecutrix has  no  power  to  inyest  the  funds  of  the 
estate  in  erection  of  improvements. 

3.  Where  a  life  tenant  on  condenmatlon  of 
property  receives  compensation  only  for  dam- 
ages to  her  life  estate,  the  remainder-men  are 
not  entitled  to  the  sum  so  received. 

4.  A  life  tenant  is  only  liable  for  taxes  accru- 
ing during  his  life  tenancy. 

o.  An  administratrix  who  is  also  a  life  ten- 
ant is  entitled  to  credit  for  payment  of  ac- 
counts due  by  testator. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  county;  Gage,  Judge. 

Action  by  T.  R.  Trimmier,  administrator 
with  the  will  annexed  of  F.  M.  Trimmier, 
against  Belle  Darden,  administratrix  of  M.  U 
Trimmier.  From  the  decree,  both  parties  ap- 
peal.   Modified. 

The  following  is  the  circuit  decree: 
"This  is  a  suit  for  an  accounting.  The 
cause  comes  before  me  on  exceptions  by  both 
sides  to  the  master's  report  The  exceptions 
of  plaintiff  are  numerous;  those  of  defendant 
only  two  or  three.  The  primary  estate  in- 
volved Is  that  of  F.  M.  Trtmmier,  who  died 
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testate  In  August,  1886,  possessed  of  a  large 
property.  His  sister,  Margaret  L.  Trlmmier, 
qualified  as  administratrix  of  the  estate,  with 
will  annexed,  November,  1888.  Margaret  L. 
Trimmier  was  also  a  life  tenant,  under  the 
will,  of  all  the  estate  of  F.  M.  Trlmmier.  She 
died  Intestate  in  1897.  One  T.  J.  Trlmmier 
administered  on  her  estate,  and  he  died  in 
March,  1898.  Now  T.  R.  Trimmier  Is  ad- 
ministrator of  the  estate  of  F.  M.  Trimmier, 
and  Belle  Darden  is  administratrix  of  the  es- 
tate of  Margaret  L.  Trimmier;  and  what  is 
sought  is  a  settlement  of  accounts  betwixt  the 
estate  of  Frank  M.  Trimmier  and  his  sister 
and  administratrix,  Margaret  L.  Trimmier. 
The  testimony  covers  a  wide  range,  and 
raises  issues  not  indicated  by  the  pleadings, 
but  no  objection  has  been  made  on  that 
ground.  The  master  has  not  made  up  an 
itemized  statement  of  the  account  He  has 
taken  for  a  basis  the  four  returns  made  by 
the  administratrix,  Margaret  L.  Trimmier,  in 
the  probate  court,  and  has  added  to  and  sub- 
tracted therefrom.  He  has  made  a  general 
statement  of  the  amounts  received  and  the 
amounts  paid  out  for  the  nine  years  from 
1888  to  1897,  and  Indorsed  therein  the  items 
added  and  items  subtracted,  and  the  result 
thereof  is  a  balance  of  $2,486.18  due  to  Marga- 
ret L.  Trimmler's  estate  on  22d  June,  1899. 
The  plaintiiTs  major  exceptions  are  three: 

(1)  Error  in  striking  ofT  the  account,  as  a 
charge  against  the  administratrix,  an  aggre- 
gate sum  of  $5,523.11,  made  up  of  twenty-six 
items,  and  characterized  as  rents  for  1886w 

(2)  Error  in  retaining  on  the  account,  as  a 
credit  for  the  administratrix,  an  aggregate 
sum  of  $2,387.16,  made  up  of  seven  items, 
and  characterized  as  permanent  improve- 
ments on  real  estate;  and,  of  a  kindred  char- 
acter, error  in  adding  to  the  account,  as  a 
credit  for  the  administratrix,  an  aggregate 
sum  of  $745,  and  characterized  as  permanent 
improvements  on  a  building  called  the  Biber 
Building.  (3)  Error  in  striking  off  the  ac- 
count, as  a  charge  against  the  administratrix, 
an  aggregate  sum  of  $2,919.45,  made  up  of 
two  items,  and  characterized  as  rent  received 
from  CSiarles  Petty  on  the  Biber  Building, 
sometimes  called  Spartan  Building;  and,  of 
a  kindred  character,  error  in  adding  to  the 
account,  as  a  credit  for  the  administratrix,  an 
aggregate  sum  of  $4,605.26,  made  up  of  one 
item,  and  characterized  as  interest  on  the  pur- 
chase money  of  the  Spartan  newspaper  sale, 
from  1878  or  1879  to  the  death  of  Margaret, 
in  1897.  The  plaintiff  makes  two  minor  ex- 
ceptions, to  wit:  (1)  Error  in  retaining  in 
the  account  an  item  characterized  as  wages 
of  B.  T.  Lawson  for  1888;  the  amount  not  In- 
dicated, but  assumed  to  be  $535.11.  (2)  Er^ 
ror  in  adding  in  the  account  an  item  of  $470, 
and  characterized  as  the  price  of  a  gin  and 
press  on  the  Winsmith  place.  The  exception 
which  refers  to  a  fee  of  $100  paid  to  Mr.  a  P. 
Sanders  was  withdrawn.  The  defendant  ex- 
cepts on  three  grounds:  (1)  Error  in  adding 
to  the  account,  as  a  charge  against  adminis- 


tratrix, an  item  of  $546,  and  characterized  as 
the  price  of  the  right  of  way  over  lands  of 
F.  M.  Trlmmier.  (2)  Error  in  striking  off  the 
account,  as  a  credit  for  the  administratrix, 
simdry  Items— four  in  number— aggregating 
$493.81,  and  characterized  as  taxes  for  1888. 
(3)  Error  in  not  adding  to  the  account,  as  a 
credit  for  the  administratrix,  an  item  of 
$306.50  paid  to  Gharles  Petty  by  M.  L.  Trim- 
mier for  advertising  by  Petty  for  F.  M.  Trim- 
mier in  his  lifetime.  And  now  for  the  con- 
sideration of  these  matters  of  controversy  In 
the  order  stated: 

"If  the  twenty-six  items  of  rent  were  crops 
cultivated  by  F.  M.  Trlmmier  on  his  lands, 
then,  under  the  statute,  these  crops  belonged 
to  his  estate,  for  administration,  as  other 
quick  assets.  If  these  items  were  debts  to  be 
due  to  him  by  tenants,  and  unevidenced  by 
notes,  liens,  or  other  obligation  in  equity,  then 
they  descended  to  the  life  tenant,  Miss  Marga- 
ret L.  Trlmmier,  along  with  the  land.  The 
testimony  does  not  reveal  the  character  of 
these  items,  and  did  not,  therefore,  warrant 
the  master's  findings.  The  final  determination 
of  the  right  to  these  moneys  ought  not,  how- 
ever, be  left  to  conjecture.  The  right  ou^rht 
to  be  determined  according  to  the  fact.  That 
question  Ip  therefore  recommitted  to  the  mas- 
ter, to  take  further  testimony,  and  find  the 
matter  in  accordance  with  the  rule  in  Huff 
V.  Latimer,  33  S.  0.  255,  11  S.  E.  758. 

"I  approve  the  findings  of  the  master  with 
reference  to  improvements  of  a  permanent 
character.  No  general  rule  can  be  laid  down 
for  the  government  of  every  caae.  Each  case 
must  be  determined  according  to  the  facts  of 
it,  and  to  execute  justice.  The  common  rule 
of  law  and  of  reason  is  that  he  who  expends 
his  means  on  the  land  of  another,  with  his 
eyes  open,  cannot  of  right  demand  reimburse- 
ment therefor.  But  to  the  rule  there  are  nu- 
merous limltationB.  In  a  court  of  equity  the 
inquiry  In  every  case  is  not  so  much  what  is 
the  rule,  as  what  is  right.  In  the  case  at 
bar,  Margaret  L.  Trimmier  was  sister  of 
Frank  M.  Trimmier.  The  estate  was  a  hand- 
some one.  Margaret  Ia  was  life  tenant,  and 
manifestly  the  chief  object  of  the  testator's 
bounty.  The  estate  had  vacant  lots,  and 
houses  in  need  of  constant  repair.  The  ad- 
ministratrix had  large  funds  in  her  hands. 
The  administratrix  had  the  counsel  of  a  a^en- 
tleman  of  singular  good  Judgment  The  im- 
provements benefited  not  the  life  tenant  alone, 
but  the  remainder-men  as  well.  If  the  ad- 
ministratrix expended  her  money  on  the  land, 
and  if  an  additional  value  has  thereby  been 
Imparted  to  it,  the  administratrix,  under  the 
circumstances  of  this  case,  ought  to  have 
compensation  therefor.  Palmer  v.  Miller's 
Legatees,  Cheves.  Eq.  62,  34  Am.  Dec.  602. 

**The  right  or  equity  of  the  estate  of  Mar- 
garet L.  Trlmmier  to  have  compensation  for 
improvements  on  the  Biber  Building  Is  more 
difficult  That  claim  amounts  to  $745,  and 
is  made  for  remodeling  a  brick  building  on 
Morgan  Square,  now  called  the  'Biber  Build- 
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in^'  and  formerly  called  tbe  'Spartan  Bnild- 
Ing.'  I  am  satisfied,  from  the  testimony  tbat 
the  building  has  been  permanently  and  mark- 
edly Improved,  and  that  the  cost  thereof  Is 
reasonable.  But  Margaret  L.  Trlmmier  came 
by  that  property  In  this  way:  It  was  con- 
veyed to  her  by  deed  in  1871  by  Frank  M. 
Trlmmier,  and  along  with  It  several  other 
parcels  of  land.  The  deed  carried  only  a  life 
estate  to  Margaret,  and  remainder  over.  The 
returns  of  Margaret  L.  Trlmmier  do  not  show 
that  she  claimed  to  be  reimbursed  for  the  Im- , 
provements  to  this  property.  That  Item  has 
been  added  to  her  account  by  the  master. 
The  control  and  management  of  that  property 
had  no  connection, with  the  administration  of 
the  estate  of  Frank  M.  Trlmmier.  It  is  a 
bald  case  of  a  life  tenant  improving  property 
at  her  own  risk,  and  with  full  knowledge  of 
her  limited  title.  There  la  no  equity  to  de- 
mand recompense,  and  I  cannot  allow  it 

"Another  matter  of  great  difficulty  grows 
out  of  the  Spartan  Building  transfer.  Frank 
M.  Trlmmier  was  the  owner  not  only  of  the 
building  and  lot,  but  of  a  newspaper  pub- 
lished therein,  called  the  'SpartaxL*  The  deed 
of  1871  hereinbefore  referred  to  conveyed  the 
new^Miper,  along  with  the  house  and  lot,  to 
Margaret  L.  Trlmmier.  In  December,  1878, 
the  newspaper  was  sold  to  Qharles  Petty  for 
$3,500,  on  credit  He  began  its  publication 
January,  1879,  and  at  that  time  also  became 
tenant  of  the  Spartan  Building,  at  a  rental  of 
$20  per  month.  It  is  not  dear  how  much  Mr. 
Petty  paid  on  the  purchase  price  of  the  pa- 
per, when  he  paid  it,  and  how  he  paid  it  It 
is  clear  he  paid  no  rent  up  to  the  2d  of  March, 
1887,  except  what  he  paid  by  advertisements 
for  Trlmmier.  The  note  and  mortgage  from 
Petty  to  Frank  M.  Trlmmier,  held  now  as 
part  of  Trimmier's  estate,  embrace  balances 
for  rent  of  building  and  purchase  price  of 
paper,  up  to  2d  March,  1887.  On  2d  March, 
1887,  Mr.  Trlmmier  and  Mr.  Petty  happily 
had  a  settlement  the  memorandum  sheets 
of  which  are  In  evidence.  It  appears  there- 
from that  on  that  day  Petty  owed  Trlmmier 
seven  years'  rent  and  interest  thereon,  ag- 
gregating $2,032.80;  that  Trlmmier  owed  Pet- 
ty an  account  amounting  to  $301.68;  that  a 
balance  was  then  struck  for  rent  due  by  Petty 
of  $1,781.12.  It  appears  therefrom,  also,  that 
there  was  then  due  by  Petty  for  the  purchase 
price  of  the  newspaper  the  aggregate  sum  of 
$2,290.75.  On  2d  March,  1887,  seventeen 
months  before  Frank  M.  Trlmmier  died.  Pet- 
ty owed  somebody  the  following  sums  of 
money,  to  wit:  Rent  of  building  seven 
years,  $2,032.80;  balance  purchase  price  news- 
paper, $2,200.75,— $4,832.55.  The  important 
question  is,  to  whom  was  this  money  rightly 
belonging?  It  does  not  appear  what  became 
of  the  rent  of  the  Spartan  Building  from  1871 
to  1879,  but  no  claim  is  made  here  for  It  It 
does  not  appear  what  became  of  the  pay- 
ments made  by  Petty  on  the  purchase  price 
of  the  Spartan  newspaper.  Hie  presumption 
hi  each  case  Is  that,  if  paid  to  Frank  M.  Trlm- 


mier, he  accounted  for  the  same  to  the  owner. 
It  is  manifest  the  sums  above  stated  were  not 
paid,  to  wit  $2,032.80  (except  a  small  sum 
by  offset  amounting  to  $301.68)  and  $2,299.75. 
The  memorandum  and  the  testimony  of 
Oharles  Petty  make  that  plain.  There  is  no 
question  the  rent  belonged  to  Margaret  L. 
Trlmmier,  for  the  real  property  was  hers  for 
her  life.  When  Margaret  L.  Trlmmier  qual- 
ified as  administratrix,  in  November,  1888, 
and  had  funds  In  her  hands,  the  debt  due  to 
her  for  rent  was  paid.  There  can  be  no  ques- 
tion but  that  Margaret  Lh  Trlmmier  was 
owner  of  a  life  estate  in  the  newspap^,  the 
Spartan.  But  when  that  paper  was  sold  to 
Mr.  Petty  for  $3,500,  in  Deceml>er,  1878,  and 
the  note  therefor  taken  in  Frank  M.  Trim- 
mier's name,  did  Margaret  L.  become  entitled 
to  a  life  estate  in  the  note?  I  must  infer  the 
sale  was  made  by  consent  of  the  life  tenant 
and  I  conclude,  also,  the  note  stood  for  the 
newspaper.  But  on  2d  March,  1887,  there 
was  due  by  Petty  only  $1,632  thereon,  and 
six  years'  interest  to  wit  $2,299.75.  See 
second  sheet  memo.,  above  referred  to.  It  is 
manifest  therefore,  that  Petty  had  paid  in 
some  way  about  $2,000  of  the  purchase  price 
of  the  paper.  The  testimony  of  Mr.  Petty  on 
this  point  ought  to  have  been  specific,  but  it 
was  not.  It  is  left  therefore,  to  conjecture 
from  the  written  memorandum.  Shall  Marga- 
ret L.  be  entitled  to  demand  Interest  on  the 
$2,000  settled  in  Frank  M.  Trimmler'6  life- 
time, and  interest  on  the  $1,500  due  at  his 
death?  I  must  assume  that  the  sums  paid* 
by  Petty  were  paid  to  those  entitled  thereto, 
and  that  Margaret  Ia  therefore  received  her 
share  of  the  $2,000  by  some  settlement  with 
Frank  M.  As  to  the  balance  due  by  Mr.  Pet- 
ty of  $2,299.75,  Margaret  L.  is  entitled  to  have 
the  Interest  thereon  credited  yearly  from  2d 
March,  1887,  to  her  death,  when  her  estate 
therein  ended  by  limitation.  She  can  have  no 
more  than  this.  It  was  argued  with  great 
force  by  the  attorney  for  plaintiff  that  Frank 
M.  Trlmmier  must  be  presumed  to  have  paid 
to  Margaret  L.  in  his  lifetime  the  rents  due 
to  her,  and  Interest  on  purchase  price  of  the 
newspaper.  But  the  written  memorandum 
made  by  Frank  M.  Trlmmier  and  by  T.  R. 
Trlmmier,  his  clerk,  fixes  the  ^itire  trans- 
action* and  is  conclusive  to  my  mind.  It  is 
true,  Margaret  L.  did  not  claim  these  items 
in  her  returns,  but  that  is  not  conclusive 
against  her. 

"The  plaintifT's  exception  as  to  the  wages 
of  B.  T.  Lawson  is  not  sustained  or  overruled. 
That  matter  is  remanded  to  the  master,  to  be 
determined  along  with  the  matter  of  rents, 
already  referred  back.  The  ruling  of  the 
master,  by  which  he  allows  Margaret  L. 
credit  for  $470,  the  price  of  a  gin  and  press 
on  the  WInsmith  place,  is  modified.  She  Is 
entitled  to  credit  for  the  value  of  the  gin,  etc., 
at  the  time  of  her  death,  but  no  more.  Tlte 
defendant's  first  exception  is  sustained.  A 
right  of  way  is  not  divisible  hito  a  life  estate 
and  remainder.    It  does  not  involve  the  V 
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or  partake  of  the  fictitious  entity  called  title.' 
The  defendant's  exception  about  taxes  for 
1888  Is  overruled.  The  life  tenant  was  liable 
for  taxes.  The  exception  touching  the  item 
of  $306.50,  which  was  due  by  Frank  M.  Trim- 
mfer  to  Charles  Petty,  has  already  been  pass- 
ed upon.  It  belonged  of  right  to  Margaret  L. 
The  cause  Is  remanded  to  the  master  to  take 
testimony  and  report  on  the  issues  referred 
back,  and  to  report  in  accordance  with  his 
conclusions  thereon,  and  pursuant  to  the  find* 
Ings  herein.' 


*f 


J.  T.  Johnson,  for  plaintiff.  Nicholls  & 
Jones,  for  defendant 

GARY,  A.  J.  In  order  to  understand  fully 
the  facts  of  this  case,  it  will  be  necessary  to 
refer  to  the  decree  of  his  honor,  Judge  Gage. 
The  record  contains  the  following  general 
statement:  "This  action  was  begun  In  the 
court  of  common  pleas  for  Spartanburg  coun- 
ty by  the  plaintiff,  appellant,  respondent, 
against  defendant,  appellant,  respondent,  April 
15,  1898,  for  a  settlement  and  accounting  be- 
tween the  estates  of  F.  M.  Trimmler  and  M. 
L.  Trimmler,  arising  from  the  administration 
of  F.  M.  Trlmmler's  estate  by  M.  L.  Trim- 
mler, as  administratrix  with  the  will  annex- 
ed of  F.  M.  Trlmiiiier,  from  1888  to  1897. 
The  cause  was  referred  to  the  master  to  hear 
and  determine  all  the  Issues.  The  master 
made  his  report,  and  the  same  came  on  to  be 
heard  on  exceptions  thereto  by  his  honor. 
Judge  Gage.  Judge  Gage  modified  the  mas- 
ter's report,  and  referred  certain  questions 
back  to  the  master  for  further  testimony  and 
determination.  On  the  coming  in  of  the  mas- 
ter's second  report,  there  being  no  exceptions 
thereto,  the  same  was  confirmed  by  Judge 
Klugh.  Both  plaintiff  and  defendant  appeal 
from  the  decree  of  Judge  Gage.  The  counsel 
in  the  case  entered  into  written  agreement 
on  the  filing  of  Judge  Gage's  decree  to  await 
the  determination  of  the  matter  then  left  open 
in  order  that  all  questions  might  be  present- 
ed in  one  appeal.  There  being  no  appeal 
from  Judge  Klugh's  order,  the  appeal  was 
from  Judge  Gage's  decree." 

The  issues  are  thus  stated  by  the  defend- 
ant's attorneys:  ••(1)  The  estate  of  Frank 
Trimmler  consisted  in  part  of  money  seeking 
investments,  and  in  two  lots  in  Spartanburg 
city,  known  as  the  'New  York  Store'  and  the 
•Red  House,'  which  were  not  remunerative. 
In  all  this  property  Margaret  L.  owned  a  life 
interest,  and  was  also  her  brother's  adminis- 
tratrix. She  invested  some  of  the  money  in 
improving  these  lots.  Both  the  master  and 
circuit  judge  find  that  these  improvements 
were  Judicious,  permanent,  and  allowable. 
In  addition  thereto,  she  expended  about  $700 
in  repairs,  which  were  not  allowed.  Plain- 
tiff appeals  from  the  allowance  of  the  perma- 
nent improvements.  (2)  In  addition  to  the 
life  estate  in  these  buildings,  held  under  the 
will,  Margaret  also  held  a  similar  estate  by 
deed  from  Frank  Trimmler  in  the  Spartan 


Building,  with  reversion  to  the  same  devisee. 
She  made  similar  Improvements  on  this  prop- 
erty, which  were  allowed  by  the  master,  but 
excluded  by  the  circuit  Judge.  Defendant  ap- 
peals. (3)  During  her  life  tenancy  a  railroad 
right  of  way  was  condemned  over  lands 
which  she  owned  as  a  life  tenant,  and  she 
received  $531  damages  therefor.  The  circuit 
Judge  held  that  she  was  entltied  to  hold  this 
as  her  own.  The  plaintiff  excepts,  and 
claims  that  she  is  entitied  to  only  the  interest 
thereon  during  her  life.  (4)  After  deeding  to 
Margaret  Ii.  a  life  interest  in  the  Spartan 
Building,  he  rented  it  to  Oapt.  Petty,  and 
several  years  after  he  took  Petty's  note  in 
his  own  name  for  arrears  of  rent,  and  also 
paid  Petty  an  account  of  $301.68  out  of  said 
rents.  The  master  and  circuit  Judge  held 
that  he  should  account  for  this  to  Margaret 
L.,  the  life  tenant  Plaintiff  appeals.  (5)  He 
also  deeded  to  her  a  life  interest  In  the  Spar- 
tan  newspaper.  He  afterwards  sold  it  (with 
her  consent)  to  Petty!  and  took  the  notes  for 
the  purchase  price  in  his  own  name,  and  col- 
lected part  of  the  purchase  price.  The  mas- 
ter finds  that  Frank's  estate  is  liable  for  the 
interest  on  the  purchase  price  of  the  paper, 
and  the  circuit  court  finds  that  she  was  enti- 
tied to  the  interest  In  the  said  notes.  The 
plaintiff  appeals  on  the  ground  that  Frank's 
estate  owes  her  nothing  on  this  account 
The  defendant  appeals  on  the  groimd  that  the 
circuit  Judge  made  a  mistake  in  Ills  method 
of  calculating  the  interest  which  he  had 
found  was  due.  (6)  The  master  and  circuit 
Judge  neglected  to  allow  Margaret  L.  $306w50 
paid  by  her  as  administratrix  for  advertis- 
ing for  her  testator.  Defendant  appeals.  (7) 
They  also  failed  to  allow  her  crediit  for  taxes 
charged  against  Frank  Trimmler  in  his  life- 
time, and  paid  by  h^r  as  administratrix.  De- 
fendant appeals.  We  think  these  last  two 
items  were  an  ov^sight** 

The  plaintiff's  exceptions  are  as  follows: 
'*(!)  Because  his  honor  erred  hi  finding  as  a 
fact  that  tiiese  improvements  were  perma- 
nent and  injudicious,  and  erred  in  allowing 
the  estate  of  M.  L.  Trimmler  the  following  as 
proper  credits  and  disbursements:  '1886: 
April  18,  paid  W.  A.  Mistier,  permanent  im- 
provements on  N.  Y.  Store  and  Red  House, 
$14.96.  April  20,  paid  Geo.  Sanders,  building 
chimney  and  pillars,  $20.50.  May  11,  paid  H. 
J.  Solesby,  remodeling  Red  House,  $576.83. 
May  28,  paid  W.  A.  Mistier,  putting  tin  roof 
on  N.  Y.  and  Floyd  Liles  stores,  $559.28. 
1896:  June  22,  paid  J.  P.  Hertzbg,  rebuilding 
Liles  store,  $610.  May  11,  |>aid  W.  A.  Mist- 
ier, for  pipes  and  guttering,  $10.60.  (a)  It  is 
respectfully  submitted  that  said  improve- 
ments were  made  to  increase  her  own  income 
as  life  tenant  and  not  for  the  benefit  of  the 
remainder-men,  and  his  honor  erred  in  not 
so  holding,  (b)  It  is  respectfully  submitted 
that  as  life  tenant  It  was  her  duty  to  keep  the 
real  estate  In  ordinary  and  reasonable  repair 
at  her  own  expense,  and,  if  she  made  more 
than  ordinary  repairs,  she  did  it  tor  her  own 
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benefit  and  at  her  own  peril,  and  his  hcmor 
erred  in  not  so  holdin^r.  (c)  It  is  respectfully 
sabmltted  tliat  the  fact  that  Miss  Margaret 
L.  Trimmier,  as  administratrix,  had  large 
smna  of  the  estate's  money  in  her  hands 
gare  her  no  warrant  in  expanding  such 
money,  or  any  part  thereof,  npon  real  estate, 
in  order  to  increase  her  own  income,  eTea 
though  the  succeeding  life  tenant  may  be  inci- 
dentally benefited,  and  his  honor  erred  in  not 
so  holding.  (2)  Because  his  honor  erred  in  al- 
lowing Miss  Margaret  L.  Trimmler  to  retain 
as  her  own,  and  absoltktely,  the  money  paid 
her  in  condemnation  proceedings  for  right  of 
way  over  land  of  F.  M.  Trlmmier;  it  being 
resi>ectfally  submitted  that  he  should  haye 
held  that,  as  life  tenant,  she  could  have  th« 
use  of  the  money  for  life  without  interest, 
and  at  her  death  the  money  should  go  to  the 
remainder-man,  just  as  the  land  itself  would 
do.  (3)  Because  his  honor  erred  in  finding 
as  a  matter  of  fact  that  F.  M.  Trimmle^owed 
his  sister,  M.  L.  Trimmler,  anytiiing  on  ac- 
connt  of  the  rents  of  the  Spartan  or  BIber 
Building;  It  being  respectfully  submitted 
that  the  eyidence  showed  no  such  indebted- 
ness, and  his  honor  erred  in  not  so  finding. 
(4)  Because  his  honor  erred  in  finding  as 
matter  of  fact  that  F.  M.  Trimmler  o.wed  M. 
L.  Trimmler  any  sum  whatever  on  account  of 
sale  of  the  Spartan  newspaper;  it  being  re- 
spectfully submitted  that  the  evidence  did 
not  justify  such  finding,  and  his  honor  erred 
In  not  so  holding.  (5)  Because  his  hmior 
erred  in  not  finding  and  holding  that  any  and 
an  claims  arising  from  the  rent  of  the  Spartan 
Building  and  the  sale  of  the  Spartan  news- 
paper; or  eith^  of  them,  was  barred  by 
statnte  of  limitation  and  laches  of  defend- 
ants Intestate.** 

Tbe  defendant's  exceptions  are  as  follows: 
"(1)  Because  his  honor,  the  presiding  judge,  bi 
considering  whether  permanent  improvanents 
made  by  Margaret  L.  Trimmler  on  the  Spar- 
tan or  Biber  Building,  erred  in  finding  that 
her  estate  in  said  property  differed  materially 
fn»n  the  estate  she  held  in  other  property  on 
which  she  made  improvements,  and  tor  which 
she  was  property  allowed  credit,  and  in  not 
finding  that  the  only  difference  in  the  estate 
was  that  she  held  the  Spartan  or  Biber  Build- 
ing by  deed  without  remainder  over,  and  she 
held  the  other  realty  by  will,  with  remainder 
to  the  remainder-men,  and  that  there  was  no 
substantial  difference  therein,  and  that  he 
erred  in  holding  that  *thls  was  a  bald  case  of 
a  life  tenant  Improving  property  at  her  own 
rlsk»  with  a  full  knowledge  of  her  limited  tl- 
tleT;  and  in  not  finding  that  she  made  said  per- 
manent Improvements  just  as  she  did  on  the 
other  property,  and  should  have  like  protec- 
tion therefor,  and  that  his  honor  erred  in  find- 
ing  and  holding  that  ^there  is  no  equity  to 
demand  compensatioh,'  and  in  refusing  to  al- 
low the  same.  (2)  That  his  honor,  after  find- 
ing that  Margaret  L.  had  a  life  interest  in  the 
note  given  by  Petty  for  the  Spartan  newspa- 
per, and  that  there  was  due  thereon  a  bal- 
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ance  of  V^tSS2,  which  was  principal,  and  six 
yearsf  interest  <$7fi7.75)  from  March  2,  ISSL, 
amounting  to  $2,200.75,  erred  in  allowing  her 
only  the  interest  on  said  $2,29Q.76  to  be  cred- 
ited yearly  from  the  2d  of  March,  1887,  to  her 
death,  the  error  being  that  this  balance  of 
12,290.75  embraced  both  principal  and  ac- 
crued Interest  from  1881  to  1887,  which  inter- 
est belonged  to  Margaret  L.;  and  his  honor 
erred  in  giving  this  interest  to  Frank  M.,  and 
in  allowing  to  Margaret  L.  the  interest  in  her 
said  interest,  whereas  the  estate  of  Frank 
should  receive  at  the  death  of  the  life  tenant 
only  the  principal  (11,632^,  and  Margaret 
should  receive  credit  for  all  the  interest  gain- 
ed by  the  Petty  note  from  March  2,  1881,  un- 
til her  death,  which  was  seven  per  cent  com- 
pound interest,  as  shown  by  Frank  M.  Trim- 
mier's  calculation.  (8)  That  his  honor,  aft»r 
finding  that  'Oapt.  Petty  paid  in  some  way 
about  $2,000  of  the  purchase  price  of  the  pa- 
per in  Frank  M.  Trlmmler's  lifetime'  (before 
March  2,  1881),  and  that  he  assumes  that  the 
sums  paid  by  Petty  were  paid  to  those  en- 
titled thereto,  he  erred  In  finding  that  'Margar 
ret  L.  therefore  received  her  share  of  the  $2,- 
000  Ijj  some  settlement  with  Frank  M.,'  and 
in  not  allowing  her  anything  further  on  said 
sum  so  paid  by  Petty;  the  error  being  in  not 
holding,  as  he  had  already  found,  that  the 
note  had .  been  taken  In  the  name  of  Frank 
M.  Trimmler  and  b^onged  to  him,  except 
that  Margaret  L.  had  a  life  estate  therein,  to 
wit,  the  interest  on  the  note;  that,  when  Pet^ 
ty  paid  the  $2,000  of  porchase  money,  Frank 
M.,  as  the  holder  and  owner  of  said  note,  re- 
ceived and  retained  It  as  his  own,  but  that 
he  became  liable  to  Margaret  L.  for  the  in- 
terest on  the  amount  so  received  from  the 
time  he  received  it  (March  2,  1881)  until  her 
death,  on  May  4,  1807.  (4)  That  his  honor 
erred  in  finding  that  the  amount  paid  by  Pet^ 
ty  in  Frank's  lifetime  was  about  $2,000,  when 
he  should  have  held  that  at  least  $2,511  was 
paid  prior  to  March  2,  1881,  of  which  $1,968 
was  principal  and  $548  was  interest,  belong- 
ing to  Margaret  L.,  and  that  his  honor  erred 
in  not  allowing  her  credit  for  the  said  inter- 
est, with  interest  thereon  from  the  date  it 
was  paid  (March  2,  1881)  nntU  her  death, 
May  4,  1807.  (5)  That  his  honor  erred  in  as- 
suming that  there  had  been  any  settlement 
between  Frank  M.  and  Margaret  L.,  when 
there  was  no  evidence  of  such  settlement,  nor 
when  it  was  made.  (^  Or,  in  other  words, 
that  his  honor  erred  in  not  allowing  to  Marga^ 
ret  Ii.  Trimmler,  as  life  tenant  in  the  Petty 
note,  all  the  Interest  that  he  actually  paid 
thereon;  and  when  he  paid  part  of  the  princi- 
pal to  Frank  M.,  and  thereby  stopped  the  in- 
terest on  amount  so  paid,  in  not  allowing  her 
Interest  on  the  said  amount  in  the  hands  of 
Frank  M.  from  the  time  he  received  same 
until  her  death.  (7)  Or,  If  this  cannot  be 
allowed,  that  his  honor  erred  in  not  finding 
that  she  was  at  least  entitled  to  simple  in- 
terest on  the  purchase  price  of  the  paper 
ttom  the  time  it  was  sold  until  her  death 
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(8)  Ttuit  his  honor  erred  In  OTermllng  the 
'defendant's  exception  about  taxes  for  1888^' 
and  holding  that  Margaret  L.  Trimmier  waa 
liable  as  life  tenant  for  taxes  which  accrued 
against  Frank  M.  THmmler  during  his  life- 
time, and  in  not  holding  that  a  life  tenant  la 
liable  only  for  taxes  which  accrued  during 
said  life  tenancy.  (9)  That  his  honor  erred 
in  confusing  the  item  of  $801.68  paid  for  ad- 
Tertising  by  Oapt  Trimmier  in  his  lifetime 
by  credit  on  the  rent  account,  and  the  $30a.50 
paid  by  Margaret  L.  Trimmier  on  January 
21,  1892,  for  advertising  for  Frank's  estate, 
out  of  the  rents  due  her  by  Petty,  and  in 
holding  that  this  item  of  $306.50  had  already 
been  passed  upon,  and,  after  holding  that  It 
belonged  of  right  to  Margaret  L.,'  'in  not  or- 
dering that  she  be  allowed  credit  for  the 
same,  and  that  it  be  added  to  her  disburse- 
ments by  the  master.' " 

The  plaintiff's  attorneys  in  their  argument 
say:  "The  questions  of  law  are:  (1)  What 
are  the  rights  of  the  life  tenant  to  recover 
from  remainder-men  /or  permanent  improve- 
ments? (2)  What  are  the  rights  of  remain- 
der-men in  a  fund  collected  by  the  life  tenant 
in  condemnation  proceedings  by  railway  to 
obtain  right  of  way?  (3)  Then  there  is  a 
mixed  question  of  law  and  fact,  viz.:  What 
amount,  if  any,  is  due  by  F.  M.  Trlmmier's 
estate  to  Margaret  L.  Trimmier's  estate  on 
account  of  the  Spartan  newspaper  and  the 
Spartan  Building?' 

1.  We  will  first  consider  the  rights  of  a  life 
tenant  to  recover  from  remainder-men  for 
permanent  improvements.  In  Oorbett  v. 
Laurens,  5  Rich.  Eq.  301,  Chancellor  Ward- 
law,  in  behalf  of  the  court,  says:  "The  equi- 
ty of  a  tenant  for  life  against  remainder-men 
for  the  benefit  of  his  improvements  is  infer- 
ior to  that  of  a  tenant  in  common  in  like  case. 
The  tenant  for  life  is  exclusively  entitled  to 
the  enjoyment  of  the  estate  for  an  indefinite 
term  of  time,  as  measured  by  the  calendar,  al- 
ways long  in  his  anticipation;  and  as  to  him 
the  inference  is  more  natural  that  he  intends 
his  improvements  for  his  personal  use.  He  Is 
not  interested  In  the  inheritance,  and  has  lit- 
tle pretension  to  anticipate  the  interests  or  the 
wishes  of  his  successors.  He  is  an  implied 
trustee  for  the  remainder-men,  and,  by  gen- 
eral rule  in  equity,  trustees  are  not  entitled 
to  the  profits  of  their  management  of  the 
trust  estate.  His  estate  is  not  infrequently 
given  rather  for  the  preservation  of  the  rights 
of  the  remainder-men  than  for  his  own  en- 
joyment Where  a  bounty  to  him  is  clearly 
intended,  it  is  commonly  no  more  than  the  en- 
joyment of  the  estate,  in  the  existing  condi- 
tion at  the  time  of  the  gift  or  in  a  progres- 
sive condition  contemplated  by  the  donor  at 
the  time  of  the  gift  Oonrts  of  equity  in 
England,  which  admit  this  equity  as  to  im- 
provements more  liberally  than  we  do  be- 
tween tenants  In  comm<Mi,  have  not  recognias- 
ed  the  claim  of  a  tenant  for  life  to  compen- 
sation for  improvements,  except  in  the  case 
where  he  goes  on  to  finish   improvements 


perman^itly  beneficial  to  the  estate  whldi 
were  begun  by  the  donor."  After  stating  that 
the  doctrine,  as  limited,  seems  to  be  approv- 
ed in  Ex  parte  Palmer,  2  Hill,  Eq.  217,  the 
court  in  commenting  on  that  case,  says: 
'TThere  an  allowance  was  made  to  an  executor 
for  improvements  put  by  him  on  an  unim- 
proved lot  in  the  city  of  Charleston,  which 
by  subsequent  marriage  with  the  widow  of 
the  testator  he  acquired  for  life;  but  the  gen- 
eral rule  against  such  allowance  to  a  tenant 
for  life  is  expressly  stated.  This,  as  a  gen- 
eral rule,  is  not  unconscientious;  and  in  cases 
which  may  seem  to  be  proper  exceptions  to 
its  operation,  as  in  a  gift  for  life  of  wild 
lands  in  such  terms  as  clearly  import  an  in- 
tended bounty  to  the  tenant  for  life,  which 
cannot  be  enjoyed  in  the  existing  condition 
of  the  subject  the  teijant  may  obtain  by  time- 
ly application  to  this  court  either  a  sale  of 
the  whole  estate,  so  that  he  may  enjoy  the  in- 
come,'' or  authority  to  make  iminrovements 
permanoitly  beneficial;  and  he  suffers  from 
his  own  willfulness,  if  he  proceeded  upon  his 
own  notions  of  improvement  without  asking 
aid  or  advice.  The  court  may  sanction  what 
it  would  have  previously  authorized,  but  it 
encourages  no  experiments  upon  its  power  of 
retroactive  relief."  The  general  rule  firmly 
established  in  this  state  is  that  a  tenant  for 
life  who  puts  improvements  on  land  is  not 
entitled  to  compensation  from  the  remainder- 
men. The  right  of  a  tenant  for  life  to  com- 
pensation for  improvements  on  the  land  is 
even  inferior  to  that  of  a  tenant  in  common 
in  like  case,  who  is  not  allowed  the  exclualve 
benefit  of  his  improvements,  except  "under 
circumstances  which  would  make  it  a  great 
and  obvious  hardship  to  be  deprived  of  the 
benefit  of  such  improvements."  Buck  v. 
Martin,  21  a  C.  600,  53  Am.  Rep.  702»  and 
cases  therein  cited.  There  are  no  such  cir- 
cumstances in  this  case. 

2.  It  is  contended,  however,  that  the  money 
expended  In  the  improvements  belongs  to  the 
estate  of  F.  M.  Trimmier,  of  which  Margaret 
L.  Trimmier  was  administratrix,  and,  as  the 
investment  of  the  trust  funds  by  her  as  ad- 
ministratrix was  judicious,  her  estate  should 
receive  credit  for  such  expenditures.  It  can- 
not be  said  that  the  expenditures  were  made 
by  her  as  administratrix,  for  she  had  no  such 
power.  The  will  of  F.  M.  Trimmier  contains 
the  following  provisions:  "Item  3.  In  mak- 
ing collections  and  sales  of  my  personal  as- 
sets, necessary  for  the  payments  of  my  debts 
and  expenses  of  administration,  I  direct  that 
only  such  assets  be  converted  into  money  as 
are  necessary  for  that  purpose,  to  be  sdected 
from  those  which  are  least  secured.  Item  4. 
All  the  rest  and  residue  of  my  personal  es- 
tate, whether  the  same  be  bonds,  mortgages, 
notes,  or  otherwise,  choses  in  action,  goods, 
chattels,  or  other  personalty,  I  direct  to  be 
turned  over  in  kind  (that  is  to  say,  uncon- 
verted into  money)  to  a  trustee  to  be  appoint- 
ed by  the  proper  court  of  this  state;  and  I 
give  and  bequeath  all  of  my  personal  estate 
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(Indndin^  cash  nnconsnmed  in  the  payment 
of  debts  and  expenses  of  adminlstraticm)  nnto 
and  to  the  use  of  sach  trustee,  his  successor 
in  office,  their  executors,  administrators,  and 
assigns,  foreyer,  to  be  held  by  him  and  them 
upon  the  following  trusts.  ^  ^  ^  It  will 
thus  be  seen  that  it  was  made  her  duty  to 
turn  over  in  kind  to  the  trustee  therein  men- 
tioned all  the  personal  property  of  the  es- 
tate, except  what  was  consumed  in  the  pay- 
ment of  debts  and  expenses  of  administration. 
It  would  have  been  a  violation  of  the  trust 
if  she  had  Inyeflted  the  funds  of  the  estate 
in  the  erection  of  improyements. 

3^  We  will  next  consider  what  her  rights 
were  with  regard  to  the  funds  received  by 
her  under  the  condemnation  proceedings  to 
obtain  the  right  of  way  by  the  railway  com- 
pany over  the  land.  In  the  record  appears 
this  statement:  "It  is  admitted  that  in  the 
condemnation  proceedings  over  the  real  estate 
of  F.  M.  Trimmier,  deceased,  leading  out  to 
the  Spartan  Mills,  Miss  M.  L.  Trimmier  re- 
c^ved  $645,  less  her  attorney's  fee,  who  rep- 
resented the  estate  in  said  proceedings." 
The  record  does  not  show  that  Miss  Trimmier 
received  compensation  for  any  damages  other 
than  to  her  life  estate.  She  could  not  be  con- 
sidered as  holding  the  fund  in  trust  unless 
it  was  shown  that  she  received  compensation 
not  only  for  the  damage  to  her  life  estate, 
but  to  the  estate  In  remainder.  She  had  the 
right  to  compensation  for  damage  to  her  life 
estate,  and  could  not,  even  if  she  had  so  de- 
sired, have  deprived  the  remainder-men  at 
the  right  to  compensation  allowed  them  by 
the  constitution.  Cureton  v.  Railroad  Co.,  59 
S.  a  877,  37  S.  E.  914. 

4.  We  proceed  to  a  consideration  of  the 
third  question,  viz.:  What  amount,  if  any. 
Is  due  by  F.  M.  Trimmler*s  estate  to  Margaret 
Li.  Trimmier's  estate  on  account  of  the  Spar- 
tan newspaper  and  the  Spartan  Building? 
The  presumption  is  that  an  instrument  of 
writing  is  what  upon  its  face  it  purports  to 
be.  The  mortgage  executed  by  Petty  in 
favor  of  F.  M.  Trimmier  shows  upon  its  face 
that  It  was  the  sole  property  of  F.  M.  Trim- 
mier. The  administratrix  of  Miss  Trim- 
mier's  estate  contends  that  this  presumption 
is  rebutted  by  the  fact  that  the  consideration 
of  the  mortgage  was  the  sale  of  the  property 
in  which  she  had  a  life  estate.  It  must,  how- 
ever, be  remembered  that,  when  F.  M.  Trim- 
mier wanted  to  let  it  be  known  that  Ills  sis- 
ter had  an  (interest  in  certain  of  his  property, 
he  expressed  It  in  writing.  Furthermore,  as 
said  by  his  honor,  the  circuit  Judge,  Miss 
Trimmier  did  not  claim  the  said  items  in  her 
returns.  We  do  not  think  the  presumpti<m 
was  rebutted. 

5.  These  views  dispose  of  all  the  other 
questions,  except  those  raised  by  the  defend- 
ant's eighth  and  ninth  exceptions.  Section 
220  of  the  Revised  Statutes  shows  tiiat  the 
eighth  exception  should  be  sustained. 

6.  The  ninth  exception  shourd  be  sustained 
for  the  reasons  th^ein  stated. 


It  Is  tbs  Judgment  of  this  court  tbat  flie 
Judgment  of  the  circuit  covort  be  modilled  In 
the  particolars  hereinbefort  mentioned* 
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STAIS  ex  rel.  WAIiKBB,  Olerk  of  Oourt,  v. 
DEREULM,  Comptroller  General. 

(Supreme  Oourt  of  South  OaroUna.    July  24, 

1901.) 

PENSIONS-APPROPRIATION— WARRANT. 
The  sum  of  $100,000,  appropriated  in  the 
general  appropriation  act  of  190i,  is  to  be  dis- 
tributed according  to  the  t^oyisions  of  Act 
Feb.  19, 1900  (23  ^  at  Large,  p.  409),  as  amend- 
ed  by  Act  Feb.  19,  1901  (23  St  at  Large,  p. 
753),  for  pensions  of  soldiers  and  saiiors,  resi- 
dents of  tiie  state,  who  were  in  the  service  of 
the  state  or  tiie  Confederate  States  in  the  late 
war  between  the  states,  and  the  comptroller 
general  can  only  lawfolly  draw  liis  warrant  in 
favor  of  the  clerk  of  the  circuit  court  for  a 
pro  rata  share  of  pensions  going  to  ills  county 
appropriated  by  such  general  act 

Petition  by  J.  Frost  Walker,  clerk  of  the 
court  of  the  county  of  Bichland,  for  manda- 
mus against  J.  P.  Derham,  comptroller  gen- 
eral, to  draw  his  warrant  for  pensions  for 
citizens  of  Bichland  county.    Denied. 

For  former  opinion,  see  88  S.  B.  857. 

O.  Duncan  Bellinger,  Atty.  Oen.,  for  peti- 
tioner.   John  P.  Thomas,  Jr.,  for  respondent 

POPE,  J.  The  petitioner,  as  clerk  of  court 
for  the  county  of  Bichland,  of  the  state  of 
South  Carolina,  on  the  29th  April,  1901,  made 
a  demand  upon  the  respondent,  as  comptrol- 
ler general  of  the  state  of  South  Carolina, 
that  he  should  issue  to  him  his  official  war- 
rant or  warrants  in  the  aggregate  sum  of 
^.731.60  on  the  state  treasurer,  as  the  amount 
due  tiie  pensioners  of  Bichland  county,  8.  C, 
who  had  been  soldiers  or  sailors  in  the  sery- 
ice  of  the  state  or  in  the  Conf^erate  States 
in  the  war  from  the  year  1861  to  1865,  in- 
dusiye,  in  accordance  with  the  proyisions  of 
an  act  entitled  ''An  act  to  amend  'An  act  to 
proylde  for  pensions  for  certain  soldiers  and 
sailors  now  residents  of  South  Carolina,  who 
were  in  the  seryice  of  the  state  or  of  the 
Confederate  States  in  the  late  war  between 
the  states,'  approyed  19th  February,  1900,  by 
increasing  the  amount  of  appropriation,  and 
further  prescribing  the  distribution  of  the 
same."  See  23  St  at  Large,  p.  753  et  seq. 
This  demand  was  refused  by  the  comptroller 
general  on  the  ground  that  the  appropriation 
named  in  the  aforesaid  act,  to  wit,  the  sum  of 
$160,000,  was  not  an  appropriation  of  said 
specific  sum,  but  that  the  only  appropriation 
by  law  was  the  sum  of  $100,000,  whidi  sum 
was  set  out  as  required  in  the  appropriation 
act  for  the  year  1901,  and  that  instead  of  the 
petitioner,  as  clerk  as  aforesaid,  being  enti- 
tied  to  his  warrant  or  warrants  for  the  sum, 
in  the  aggregate,  of  $8,781.00,  he  was  only  en- 
titied  to  a  warrant  or  warrants  for  the  sum, 
in  the  aggregate,  of  $2^476.84;  whereupon  the 
petitioner,  as  clerk  as  aforesaid,  exhibited  his 
petition  in  this  courts  In  the  original  Jurisdic 
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tlon  thereof,  against  the  respondent,  as  comp- 
troller general  of  this  state,  wherein  he  set 
out  by  appropriate  allegations  his  right  to  de- 
mand of  the  respondent,  as  comptroller  gen- 
eral,  the  warrants  of  the  latter  on  the  state 
treasurer  for  the  sum  of  $8,731.00,  as  pensions 
for  soldiers  and  sailors,  or  the  widows  thereof, 
of  the  late  war  between  the  states,  and  re- 
siding In  Richland  county.  In  said  state.  The 
respondent  In  his  return  denied  that  he  was 
entitled,  as  such  comptroller  general,  under 
the  laws  of  this  state,  to  draw  his  warrant 
or  warrants  on  the  state  treasurer  for  the 
sum  of  $3,781.60,  but,  on  the  contrary,  was 
only  required  under  the  laws  of  this  state  to 
draw  his  warrant  for  the  sum,  in  the  aggre- 
gate, of  $2,476.81,  which  latter  he  avowed  his 
willingness  to  do. 

There  were  no  issues  of  fact  raised;  only 
conclusions  of  law.  These  issues  were  heard 
before  this  court  on  the  6th  day  of  May,  1901, 
and,  owing  to  the  Importance  of  a  prompt  pay- 
ment of  the  pensions  to  those  entitled  to  the 
same,  the  court  pronounced  Its  Judgment  on 
the  15th  May,  1901,  and  stated  that  the  rea- 
sons for  such  judgment  would  be  given  later 
In  this  term.  The  Judgment  was  as  follows: 
''Per  Curiam.  On  hearing  the  petition  herein 
and  the  return  thereto,  and  after  argument 
of  counsel,  it  is  ordered  and  adjudged  that 
the  prayer  of  the  petition  be  refused,  and  the 
petition  dismissed.  It  is  further  ordered  and 
adjudged  that  the  money  appropriated  in  the 
general  appropriation  act  passed  at  the  last 
session  of  the  general  assembly,  to  wit,  the 
sum  of  $100,000,  be  distributed  according  to 
the  provisions  of  the  act  entitled  'An^  act 
to  provide  for  pensions  for  certain  soldiers 
and  sailors,  now  residents  of  South  Carolina, 
who  were  hi  the  service  of  the  state  or  of  the 
Confederate  States  in  the  late  war  between 
the  states,'  approved  the  19th  day  of  Febru- 
ary, A.  D.  1900  (23  St  at  liarge,  p.  409),  as 
amended  by  an  act  entitled  'An  act  to  amend 
section  1  of  an  act  entitled  "An  act  to  pro- 
vide for  pensions  for  certain  soldiers  and  sail- 
ors, now  residents  of  South  Carolina,  who 
were  In  the  service  of  the  state  or  of  the  Con- 
federate States  in  the  late  war  between  the 
states,**  approved  19th  February,  1900,  by  in- 
creasing the  amount  of  appropriation,  and  fur- 
ther prescribing  the  distribution  of  the  same,' 
approved  the  19th  day  of  February,  A.  D. 
1901  (23  St.  at  Large,  p.  758).  The  reasons 
for  the  foregoing  Judgment  will  be  given  in 
an  opinion  hereafter  to  be  filed." 

Briefly,  our  reasons  for  the  above  Judgment 
are  as  follows:  The  act  of  the  general  assem- 
bly of  this  state  entitled  "An  act  to  amend 
section  1  of  an  act  entitled  'An  act  to  provide 
for  pensicms,' "  etc.,  approved  the  19th  day 
of  February,  1901  (23  St  at  Large,  p.  753), 
among  other  things  provided  as  follows:  That 
its  purpose  was  to  amend  section  1  of  an  act 
to  provide  for  pensions,  etc,  approved  19th 
February,  1900,  by  increasing  the  amount  of 
appropriation  from  $100,000  to  $150,000,  and 
further  prescribing  the  distribution  of  the 


same.  This  was  practically  the  title  to  said 
act  of  1901.  The  language  of  section  1  of  said 
act  was  as  follows:  "Be  it  enacted,"  etc., 
**that  section  1  of  an  act  entitled  'An  act  to  pro- 
vide for  pensions  for  certain  soldiers  and  sail- 
ors now  residents  of  South  Carolina,  who 
were  In  the  service  of  the  state  or  of  the  Con- 
federate States  in  the  late  war  between  the 
states,'  approved  19th  February,  1900,  be  and 
the  same  is  hereby  amended  by  striking  out 
the  words  'one  hundred'  and  Inserting  in  lieu 
thereof  'one  hundred  and  fifty*  before  the 
word  thousand,'  on  lines  two  and  three  of 
said  section,  and  by  adding  at  end  of  said 
section  the  following,  to  wit:  Provided^  fur- 
ther^ in  case  the  same  or  such  amount  as  shall 
be  appropriated  shall  be  more  than  sufficient, 
then  the  amount  so  appropriated  shall  be  dis- 
tributed prc^ortionally  among  all  those  legally 
entitled  to  receive  the  same;  so  that  said  sec- 
tion when  so  amended  shall  read  as  follows: 
Stetion  L  The  sum  of  ctt  Ua»i  one  hundred 
and  fifty  thousand  dollars  Bhdll  he  annually 
appropriated  to  pay  the  pensions  provided  for 
by  this  act,  and  in  case  the  same  or  sucTi 
amount  aa  shaU  he  appropriated  shall  be  in- 
sufficient, then  the  amount  so  appropriated 
shall  be  distributed  proportionally  among 
those  legally  entitled  to  receive  the  same: 
provided^  that  those  pensioners  described  in 
subdivision  (a),  section  4,  herein,  shall  have 
been  first  paid  in  IfuU:  provided^  further^  in 
case  the  same,  or  such  amount  as  shall  be 
appropriated^  shall  be  more  than  suflQcient, 
then  the  amount  so  appropriated  shall  be  dis- 
tributed proportionally  among  all  those  legal- 
ly entitled  to  receive  the  same."  Italics  ours, 
except  as  applied  to  the  words  '^provided^  and 
**provided,  furtherJ^  The  question  meets  us 
at  the  threshold,  does  tills  section  1  of  the  act 
of  1901  appropriate  the  sum  of  $150,0(X),  so 
that  without  further  legislative  action  the 
state  officers  whose  duty  it  was  to  draw  and 
pay  warrants  for  funds  in  the  state  treasury 
could  be  required  to  do  so?  We  know  of  no 
law  which  confines  the  general  assembly,  in 
making  appropriations,  to  embracing  such  ap- 
propriations in  what  is  known  as  the  act  for 
general  appropriations  of  any  fiscal  year,  or 
to  what  is  known  as  the  act  making  appro- 
priations to  pay  legislative  expenses.  It  is 
competent,  though  unusual,  for  the  general 
assembly  to  provide  for  appropriations  of  the 
public  money  by  other  acts  than  the  two  just 
mentioned.  What  is  meant  by,  the  phrase 
"legislative  appropriations  of  money"?  To 
appropriate  money  Is  to  set  it  apart— to  des- 
ignate some  specific  sum  of  money  for  a  par- 
ticular purpose  or  individual.  To  do  this 
effectually  it  is  necessary  that  the  power  in 
the  legislature  to  defeat  the  application  of  the 
money  to  some  particular  object  or  individual 
by  providing  for  some  other  use  thereof  can- 
not exist  except  by  some  legislative  action 
afterwards  to  the  contrary.  Thus,  in  1878 
certain  money  raised  by  taxes  was  ordered  to 
be  applied,  set  apart,  or  appropriated  to  the 
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payment  of  the  Interest  on  a  particular  pab- 
11c  debt,  but  was  not  bo  applied,  and  there- 
after the  general  auembly  directed  a  differ- 
ent application  of  the  money  which  by  an  act 
of  the  general  assembly  had  been  appropriat- 
ed to  the  payment  of  Interest  on  certain  parts 
of  the  pnbllc  debt.  The  state  treajnirer  de- 
clined to  pay  the  money  In  his  hands  as  trea£h 
nrer  to  any  second  object  Upon  proceedings 
for  mandamus  In  the  original  jurisdiction  of 
this  court.  It  was  declared  by  the  court  that 
the  legislature  had  control  over  the  funds  In 
the  state  treasury  which  had  not  beoi  actual- 
ly applied  to  an  appropriation  prerlously 
made  by  act,  so  that  by  a  later  act  the  mon- 
ey could  be  diverted.  State  y.  Leaphart,  11 
8.  a  458.  In  1  Rap.  ft  L.  Law  Diet  p.  72, 
It  Is  said:  "By  Government.  Appropriation 
of  supplies  Is  the  mode  by  which  the  leglsla- 
tlre  branch  of  the  gOTemment  regulates  the 
manner  In  which  the  public  money  voted  at 
each  session  Is  to  be  applied  to  the  various 
objects  of  expenditure,  and  the  appropriation 
bUls  are  annual  statutes  passed  for  that  pur- 
.  pose,"— citing  1  Bl.  Gonmi.  886,  note;  2  Steph. 
Oomm.  579,  note;  Const  U.  8.  art  1,  S  9. 
In  Webster's  International  Dictionary,  to  ap- 
propriate money  Is  *to  set  apart  for  or  to 
assign  to  a  particular  person  for  use  in  ex- 
clusion of  aU  others.''  In  article  10^  S  9,  of 
the  state  constitution  of  1895,  It  Is  provided: 
''Honey  shall  be  drawn  trom  the  treasury 
only  In  pursuance  of  appropriations  made  by 
law.- 

The  next  question  we  will  consider  Is 
whether  the  sum  of  $150,000  for  pensions  Is 
In  the  act  of  1901  provided  as  an  appropria- 
tion of  so  much  numey.  We  do  not  think 
so,  for:  Flcst,  there  Is  no  definite  sum  set 
apart  by  said  act  for  pensions.  The  language 
is,  "the  sum  of  at  least  $160,000  shall  be  an- 
nually appn^rlated,"— thus  showing  that  no 
definite  sum  la  appropriated  which  the  act 
says  shall  be  appropriated;  thus  Indicating 
that  some  action  by  the  general  assembly  In 
the  future  Is  contemplated.  Second,  the  sec- 
tion In  question  by  Its  language  negatives 
an  actual  appropriation  of  $150,000  by  the 
words,  "  and  In  case  the  same  or  such  amount 
as  shall  be  appropriated  shall  be  insufficient 
then  the  amount  so  appropriated  shall  be  ap- 
plied proportionately/'  etc  And,  third.  In 
the  second  proviso,  it  Is  stated  in  tills  sec- 
tion. In  case  "the  same  or  such  amount  as 
shall  be  appropriated,"  which  negatives  the 
idea  that  this  section  carries  an  actual  ap- 
propriation. Again,  the  policy  of  the  state, 
as  it  is  ascertained  by  the  acts  themselves 
since  the  year  1887,  at  which  time  pensions 
were  first  provided  for  soldiers,  sailors,  or  the 
widows  of  soldiers  or  sailors,  has  always  been 
to  have  an  act  fixing  the  amount  to  be  ap- 
propriated for  such  pensions,  and  is  always 
accompanied  by  an  act  making  an  actual  ap- 
propriation of  such  amount— -what  Is  called  the 
general  appropriation  act  See  act  of  1887 
(19  St  at  Large,  p.  820)  provldhig  for  pen- 
sions.    See  act  of  1887  (19  St  at  Large,  p. 


848)  appn^rlatlng  the  sum  of  $50,0(X)  to  pay 
pensions,  and  contained  in  what  is  known  as 
the  general  appropriation  act  See  act  of 
1888  amending  the  act  of  1887,  in  regard  to 
pensions,  and  found  In  20  St  at  Large,  p.  29, 
providing  $50,000  as  the  amount  to  be  paid 
for  x>enslons.  In  the  general  appropriation 
act  this  sum  Is  set  apart  20  St  at  Large,  p. 
24.  And  so  it  continues  down  to  the  year 
1901.  In  this  last  year  the  general  appropria- 
tion act  fixes  the  amount  at  $100,000,  while  the 
act  for  pensions  fixes  at  least  $150,000.  As 
was  suggested  by  counsel  for  respondent  it 
may  be  that  the  pension  act  approved  Feb- 
ruary 19,  1901,  was  to  guide  future  legisla- 
tures So  we  fail  to  see  that  the  petitioner 
has  sustained  his  contention. 

We  have  directed  that  the  appropriation  of 
$100,000  shall  be  paid  in  accordance  with  the 
provisions  of  the  act  of  1900  (28  St  at  Large, 
p.  409),  but  as  amended  by  the  act  of  1901 
(23  St  at  Large,  p.  754),  because  we  hold 
that  the  said  act  of  190O  Is  still  of  force,  ex- 
cept as  amended  by  the  said  act  of  1901,  and 
it  is  expressly  provided  in  the  lattor  act  that 
the  pensions  shall  be  governed  by  the  said 
act  of  19(X);  "provided  further.  In  case  the 
same  or  such  amount  as  shall  be  appropriated 
shall  be  more  than  sufficient  then  the  amount 
so  appropriated  shall  be  distributed  propor- 
tionally among  all  those  entitied  to  receive 
the  same."  We  do  not  think  article  13,  f  5, 
of  the  constitution  of  1895,  which  merely  re- 
quires the  general  assembly  of  this  state,  at 
Its  first  session  after  the  adaption  of  this  con- 
stitution, to  provide  proper  pensions,  etc.,  af- 
fects the  question  of  pensions  in  this  state 
,except  as  furnishing  direct  authority  to  the 
state  legislature  to  provide  pensions.  It  rec- 
ognizes no  particular  amount  as  proper  to  be 
paid.  The  only  plan  it  requires  to  be  put  in 
operation  is  that  soldiers  and  sailors,  etc, 
shall  be  guarantied  a  pension.  Thus  It  fol- 
lows that  our  previously  announced  Judgment 
Is  proper,  for  the  reasons  here  assigned. 


(61 8.  a  aos) 

OAROLINA  GROOERY  CX).  v.  BURNET. 

Goanty  Treasurer. 

(Supreme  Ck>urt  of  South  Carolina.    July  22, 

1901.) 

8UPRBMS  COURT  —  JURISDICTION  —  CONTRO- 
VBRSY  WITHOUT  ACTION— CONSTITUTIONAL 
LAW— COUNTY  OOVBRNMBNT— MANDAMUS. 

1.  Under  Oode  Civ.  Proc.  S  874,  providing 
for  submission  of  controversy  without  action 
on  an  agreed  case  to  any  court  which  would 
have  jurisdiction  if  an  action  had  been  brought, 
proceedings  for  mandamus  may  be  brought 
orizinally  in  the  supreme  court 

2.  Act  Jan.  4,  1894  (21  St  at  Large,  p.  481), 
providing  for  a  system  of  county  government 
for  the  several  counties  of  the  state,  was  not 
repealed  by  Act  Jan.  12,  1899  (23  St  at  Large, 
n.  1),  providing  for  the  appointment  of  persons 
by  tile  governor  to  act  as  commissioners  oT 
counties,  and  a  county  board  of  Charleston, 
composed  of  the  supervisors  and  chairman  of 
township  boards,  is  a  legal  body. 

3.  Under  Const  art  1,  S  29,  enacting  that 
the  provisions  of  the  constitution  shall  be  eon- 
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Btraed  to  be  mandatory  and  prohibitory,  and 
not  merely  directory,  ezoept  where  e^resslj 
made  so  by  its  own  terms,  the  determination 
whether  a  general  law  can  be  applied  so  as  to 
exclude  special  laws  is  a  judicial  question. 

4.  Act  March  0, 1889  (23  St  at  Larce,  p.  113), 
amending  the  act  of  January  12,  1899  (23  St 
at  Large,  p.  1),  relating  to  county  and  town- 
ship government  which  acts  amend  the  act  of 
January  4,  1894  (21  St  at  Large,  p.  4S1),  are 
special  laws,  not  in  violation  of  Ooost  art  3, 
§  34,  subd.  2,  being  within  the  exemption  of 
the  proviso  of  such  section  of  the  constitution 
that  nothing  in  such  section  shall  prohibit  the 
general  assembly  from  enacting  special  provi- 
sions in  general  laws. 

5.  Mandamus  is  the  proper  remedy  to  com- 
pel a  county  treasurer  to  pay  a  county  warrant 
on  his  refusal  on  the  ground  that  it  was  issued 
by  a  board  of  county  commissioners  illegally 
constituted. 

Application  by  the  Carolina  Grocery  Com- 
pany for  a  writ  of  mandamua  against  Bam- 
well  B.  Burnet,  county  treasurer  of  Charles- 
ton county,  requiring  him  to  pay  a  warrant 
held  by  plaintiff.    Writ  granted. 

W.  M.  Fitch,  J.  W.  Barnwell,  T.  W.  Ba- 
cot,  and  W.  Turner  Logan,  for  plaintiff. 
O.  Duncan  Bellinger,  Atty.  Gen.,  for  defend- 
ant 

'  JONES,  J.  This  is  a  controversy  sub- 
mitted without  action  on  an  agreed  state- 
ment of  facts  in  the  original  Jurisdicti<m  of 
this  court  The  plaintiff,  a  corporation  of 
this  state,  seeks  a  writ  of  mandamus  to  com- 
pel the  defendant  as  county  treasurer  of 
Charleston  county,  to  pay  a  warrant  against 
said  county  for  $3.50,  Issued  by  W.  P.  Cant- 
well,  the  supervisor  of  said  county,  in  favor 
of  the  plaintiff,  upon  the  approval  of  the 
claim  by  the  county  board  of  commissioners 
of  said  county.  The  county  treasurer  refused 
to  pay  the  claim  on  the  ground  that  the 
board  of  county  commissioners  of  Charleston 
county  is  not  a  legally  constituted  board  and 
had  no  power  to  authorize  payment  The 
piui;K>8e  of  this  controversy  Is  to  det^mlne 
whether  the  board  of  commissioners  of 
Charleston  county  is  a  legal  board. 

1.  Before  proceeding  further  we  will  notice 
an  inquiry  made  at  the  hearing,— whether  this 
court  has  Jurisdiction  to  hear  this  contro- 
versy. Section  374  of  the  Code  of  Civil  Pro- 
cedure provides:  ''Parties  to  a  matter  in  dis- 
pute which  might  be  the  subject  of  a  dvil 
action  may,  virithout  action,  agree  upon  a 
case  containing  the  facts  upon  which  the 
controversy  depends,  and  present  a  submis- 
sion of  the  same  to  any  court  which  would 
have  Jurisdiction  if  an  acti<m  had  been 
brought.  •  •  •►•  This  provision  of  the 
Code  Is  applicable  to  this  court  In  all  matters 
within  its  original  Jurisdiction,  and  since  this 
court  has  undoubted  original  Jurisdiction  to 
issue  writs  of  mandamus  under  article  5,  S 
4,  of  the  constitution.  Jurisdiction  to  hear 
this  controversy,  submitted  under  section  374 
of  the  Code  of  CivU  Procedure,  is  clear. 
Simpson  V.  VHllard,  14  S.  C.  191;  Macoy  v. 
Curtis,  14  S.  C.  367.  This  case  is  not  like  the 
case  of  Nicholson  v.  Cousar,  49  S.  C.  329, 


29  S.  E.  1035,  wherein  it  was  sought  to  sub- 
mit to  this  court  a  controversy  velthout  ac- 
tion involving  the  specific  performance  of  a 
contract  for  the  sale  of  land,— a  matter  not 
within  the  <Hrlginal  Jurisdiction  of  this  court 
2.  The  county  board  of  commissioners  of 
Charleston  county,  whose  authority  to  act  as 
such  is  now  questioned,  is  oomi>o8ed  of  W. 
P.  Cantwell,  the  supervisor  of  the  county,  as 
ex  officio  chairman,  and  Morris  Israel  and 
others  named  in  the  proceedings,  who  are 
chairmen  of  the  township  boards  of   com- 
missioners   of    the    several    townships    of 
Charleston  county,  appointed  by  the  governor 
on  the  13th  day  of  February,  1901,  under  the 
provisions  of  the  act  entitled  *'An  act  to  pro- 
vide a  system  of  county  government  for  the 
several    counties    of    this    state,'*    approved 
January  4,  1894  (21  St  at  Large,  p.  481).    If 
this  act  is  now  of  force  In  Charleston  county, 
in  so  far  as  it  provides  for  the  mode  of  or- 
ganizing the  county  board  of  commissioners, 
then  the  writ  of  mandamus  should  Isaoe  to 
compel  the  county  treasurer  to  pay  the  plain- 
tiff's claim,   which  has  been  approved   and  . 
duly  ordered  to  be  paid  by  said  board  and 
proper  warrsnt  Issued  therefor.    At  the  ses- 
sion of  1898  the  legislature  passed  an  act  &!- 
titled  "An  act  to  provide  for  the  county  gov- 
ernment  of   the    various    counties    of    this 
state."    This  act  waa  not  approved  by  the 
governor,  but.  not  having,  been  returned  by 
him  to  the  general  assembly,  the  act  on  the 
12th  day  of  January  had  the  same  force  and 
effect  as  if  he  had  signed  It,  under  the  pro- 
visions of  section  23,  art  4,  of  the  constitu- 
tion.   23  St  at  Large,  p.  1.    This  act  provided 
in  section  2:     *That  the  governor  shall  be- 
fore the  1st  day  of  F^ruary,  A.  D.  1899, 
upon  the  recommendation  of  the  members  of 
the  general  assembly  from  the  several  coun- 
ties or  a  majority  of  them,  and  before  the  Ist 
day   of  February  of  each   succeeding  two 
years  thereafter,  appoint  two  persons  from 
each  county,  who  shall  be  Imown  as  the  com- 
missioners of  the  county,  and  who  shall  act 
with  the  supervisor  in  the  governmental  mat- 
ters of  the  county,"  etc.    In  section  3  the  act 
provides:    "That  on  the  1st  day  of  February, 
A.  D.  1899,  the  office  of  county  commissioners 
and  township  commissioners,  as  now  provid- 
ed by  law  to  be  appointed  by  the  governor, 
shall  be  abolished,  and  the  Jurisdiction,  pow- 
ers and  duties  now  devc^ved  by  law  upon  the 
appointive  boards   of  county  and   township 
commissioners  la  hereby  devolved  upon  the 
boards  of  county  commissioners  herein  pro- 
vided for,  to  consist  of  the  county  supervisor 
and    two    commissioners;    and    all    claims 
against  the  counties  to  be  valid  shall  be  ap- 
proved in  writing  by  a  majority  of  said 
board,"  etc    In  sections  7  and  9  It  wsb  en- 
acted that  "the  provisions  of  this  act  shaU 
not  apply  to  the  counties  of  Bamberg,  Bam- 
well,  Chester,  Spartanburg,  Fairfield,  Chero- 
kee, Kershaw,  Hampton  and  Beaufort,"  etc. 
Section  8  repeals  all  acts  or  parts  of  acts 
Inconsistent  with  this  act    This  act  <bi  March 
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3,  1899  (23  St  at  Large,  p.  9),  was  bo  amend- 
ed as  to  insert  Charleston  count^  in  the  list 
of  excepted  counties,  and  to  strike  Spartan- 
bui^S  out  of  said  list  Tben,  on  the  6tb  of 
March,  1899,  another  act  was  approved,  en- 
titled  "An  act  to  amend  an  act  entitled  'An 
act  to  provide  for  the  county  government  of 
the  various  counties  of  this  state.'"  23  St 
at  Large,  p.  118.  This  act  purports  to  re- 
enact  and  amend  the  said  act  of  January  12, 
1899  (23  St  at  Large,  p.  1).  It  provides  that 
the  county  board  of  commissioners  shall  con« 
sist  of  the  supervisor  and  two  commissioners, 
to  be  appointed  by  the  governor.  In  section 
4  provision  is  made  for  salaries  of  all  the 
county  supervisors  in  the  state,  including 
Charleston,  and  in  section  6  provision  is  made 
for  the  selection  and  salary  of  a  clerk  of  said 
board  in  the  counties  named  therein,  includ- 
ing Charleston  county.  Then  in  section  8  it 
is  enacted  ''that  the  provisions  of  this  act, 
except  those  of  sections  4  and  6,  shall  not  ap- 
ply to  the  following  named  counties,  to  wit: 
Bamberg,  Barnwell,  Beaufort  Charleston, 
Cherokee,  Chester,  Kershaw,  Hampton  and 
Orangeburg":  and  section  11  repeals  all  acts 
or  parts  of  acts  inconsistent  with  this  act 
Assuming  the  validity  of  the  act  of  January 
12,  1899,  it  is  contended  in  behalf  of  the  de- 
fendant that  said  act  abolished  the  offices 
of  county  commissioners  and  township  com- 
missioners as  then  provided  by  law,  .to  be 
appointed  by  the  governor  tn  all  the  counties 
of  the  state  except  those  mentioned  in  sec- 
tions 7  and  9,  and  substituted  in  place  of  the 
abolished  offices  those  mentioned  in  section  2 
of  the  act  and  that  Charleston,  being  among 
those  excepted,  became  subject  to  the  "Two 
Cknnmissioners  Act"  of  January  12, 1899;  and 
further,  that  the  act  of  March  3,  1899,  supra, 
assuming  its  validity,  by  excepting  (Charles- 
ton from  the  operation  of  the  act  of  January 
12,  1899,  abolished  the  new  county  govern- 
ment act  so  far  as  that  county  was  concern- 
ed, and  failed  to  provide  any  other  in  Its 
stead.  But  we  do  not  so  hold.  The  acts  on 
this  subject  should  be  construed  together,  in 
order  to  ascertain  the  legislative  intent  We 
think  It  clear  that  the  purpose  of  the  acts  of 
March  8,  1899,  and  March  6,  1899,  supra,  was 
to  leave  Charleston  county  subject  to  the  act 
of  1894,  supra,  in  the  matter  of  the  appoint- 
ment and  constituticm  of  the  county  board  of 
commissioners.  The  provision  of  section  37 
of  the  Revised  Statutes,  viz.  "The  repeal 
of  an  act  or  Joint  resolution  shall  not  revive 
any  law  theretofore  repealed  or  superseded, 
nor  any  office  theretofore  abolished,"  does 
not  apply.  The  effect  of  the  act  of  January 
12,  1899,  and  amending  acts,  was  not  to  re- 
peal, but  to  so  amend  the  act  of  January  4, 
1894,  that  in  the  matter  of  the  appointment 
and  constitution  of  the  county  board  of  com- 
missioners in  nine  counties  in  the  state,  in- 
cluding Charleston  county,  the  board  shall  be 
composed  of  the  county  supervisor  and  the 
chairmen  of  the  boards  of  township  commis- 
sioners appointed  by  the  governor,  while  In 


the  remaining  counties  (speaking  generally) 
the  county  board  shall  be  composed  of  the 
county  supervisor  and  two  commissioners  to 
be  appointed  by  the  governor.  Under  this 
view,  the  county  board  of  commissioners  of 
Charleston  county  Is  legally  constituted,  hav- 
ing been  appointed  and  organized  as  required 
under  the  act  of  1894,  In  force  in  said  county. 
This  same  result  would  follow  whether  the 
act  of  January  12,  1899,  supra,  and  the  said 
amending  acts,  are  unconstitutional  as  local 
or  special  legislation,  or  not  If  the  act  of 
March  3,  1899,  exempting  Charleston  county 
from  the  change  proposed  in  the  act  of  Janu- 
ary 12,  1899,  and  the  act  of  March  e,  1899, 
re-enacting  and  amending  the  act  of  January 
12,  1899,  and  exempting  (Charleston  county, 
are  In  conffict  with  article  3,  S  34,  of  the  con- 
stitution, as  special  legislation,  for  the  same 
reason  the  act  of  January  12,  1899,  would  be 
unconstitutional,  since  it  exempts  from  Its 
operation  certain  counties  therein  named,  and 
in  this  event  the  act  of  January  4,  1894, 
known  as  the  "John  Gary  Bvans  Act," 
would  be  still  of  force  in  Charleston  county. 
3.  This,  perhaps,  renders  it  Improper  to 
consider  the  constitutionality  of  said  acts; 
but,  as  one  of  the  main  objects  of  this  pro- 
ceeding is  to  obtain  an  expression  from  this 
court  on  this  subject  we  will  venture  to  state 
our  view.  Article  3,  S  34,  of  the  constitution 
provides:  "The  general  assembly  of  this 
state  shall  not  enact  local  or  special  laws  con- 
cerning any  of  the  following  subjects  or  for 
any  of  the  following  purposes,  to  wit:  1.  To 
change  the  name  of  persons  or  placea  2. 
To  lay  out,  open,  alter  or  work  roads  or  high- 
ways. 8.  To  incorporate  cities,  towns  or  vil- 
lages, or  change,  amend  or  extend  the  charter 
thereof.  4.  To  incorporate  educational,  reli- 
gious, charitable,  social,  manufacturing  tx 
banking  institutions  not  under  the  control  of 
the  state,  or  amend  or  extend  the  charters 
thereof.  6.  To  incorporate  school  districts. 
(S.  To  authorize  the  adoption  or  legitimation 
of  children.  7.  To  provide  for  the  protec- 
tion of  game.  8.  To  summon  and  empanel 
grand  or  petit  jurors.  9.  To  provide  for  the 
age  at  which  citizens  shall  be  subject  to  road 
or  other  public  duty.  10.  To  fix  the  amount 
or  manner  of  compensation  to  be  paid  to  any 
county  officer,  except  that  the  laws  may  be 
so  made  as  to  grade  the  compensation  in  pro- 
portion to  the  population  and  necessary  serv- 
ice required.  11.  In  all  other  cases,  where 
a  general  law  can  be  made  applicable,  no  spe- 
cial law  shall  be  enacted.  12.  The  general 
assembly  shall  forthwith  enact  general  laws 
concerning  said  subjects  for  said  purposes, 
whid)  shall  be  uniform  In  their  operations: 
provided,  that  nothing  contained  in  this  sec- 
tion shall  prohibit  the  general  assembly  from 
enacting  special  provisions  in  general  laws." 
The  legislation  in  question  does  not  relate  to 
any  of  the  10  subjects  enumerated  above,  be- 
ing merely  as  to  the  number  and  manner  of 
appointing  the  members  of  the  county  boards 
I  of  commissioners   In   the   various   counties. 
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Does  it  fan  under  the  eleventh  snbdlvlBion 
abore,  forbidding  any  gpedal  law  where  a 
general  law  can  be  made  applicable?  If  the 
act  of  January  12^  1889,  and  amending  acta, 
be  construed  as  special  acta,  there  is  much 
authority  for  the  view  that  under  a  provision 
like  subdivision  U  it  belongs  to  the  legisla- 
tive, and  not  the  Judicial,  department  to  deter- 
mine whether  a  general  law  can  be  made  ap- 
plicable. State  V.  Hitchcock,  1  Kan.  178,  81 
Am.  Dec.  503;  State  v.  Boone  Co.,  50  Mo. 
317,  11  Am.  Rep.  415;  City  of  Indianapolis 
V.  Navln  (Ind.  Sup.)  47  N.  B.  528;  Guthrie 
Nat  Bank  v.  City  of  Guthrie,  18  Sup.  Ct  515, 
43  L.  Ed.  TOG;  15  Am.  &  Eng.  Enc.  Law,  878, 
and  eases  cited.  We  incline,  however,  to  the 
view  that  in  this  state  it  must  be  held  a  Ju- 
dicial question  to  determine  when  a  general 
law  can  be  made  applicable,  since  under  ar- 
ticle 1,  S  28,  of  the  constitution  it  is  ordained 
that  the  provisions  of  the  constitution  shall 
be  construed  to  be  mandatory  and  prohibi- 
tory, and  not  merely  directory,  except  where 
expressly  made  directory  or  permissory  by  it» 
own  terms.  Such  question  was  treated  as  a 
Judicial  one  in  State  v.  Higgins,  51  S.  C.  54, 
28  S.  B.  15;  and  in  Dean  v.  Spartanburg  Co., 
58  S.  G.  110,  37  S.  E.  220*  whether  compensa- 
tion to  county  officers  was  graded  in  propor- 
tion to  population  and  necessary  service,  un- 
der subdivision  10  above,  was  treated  as  a  Ju- 
dicial question.  As  it  is  clearly  manifest 
that  a  general  law  as  to  the  number  who  shall 
compose,  and  the  method  of  appointing,  the 
county  board  of  commissioners,  could  be 
made  applicable  if  the  act  of  January  12, 
1898,  supra,  and  amending  acts,  are  to  be 
eonstrued  as  special  acts,  they  must  fall  un- 
der the  inhibition  of  subdivision  2,  |  34,  art  8, 
of  the  constitution,  unless  some  other  portion 
of  the  constitution  will  support  them.  But, 
as  we  will  now  endeavor  to  show,  the  act  of 
January  12,  1888,  supra,  should  not  be  held 
a  local  or  special  act,  prohibited  by  subdivi- 
sion 2,  supra,  but  as  the  enactment  of  "special 
provisions  in  general  laws,"  as  authorized  by 
the  proviso  in  subdivision  12  above.  It  may 
be  regarded  as  settled  that  local  or  special 
statutes  upon  any  of  the  10  enumerated  sub- 
jects above  will  be  declared  void,  and  that 
the  express  prohibition  of  special  legislation 
on  said  subjects  shall  not  be  pratically  nulli- 
fied or  evaded  under  any  form  or  guise  of 
legislation.  State  v.  Higgins^  51  S.  C.  51.  28 
S.  B.  15;  Dean  v.  Spartanburg  Co.,  58  S.  G. 
110,  37  S.  B.  226;  Nance  v.  Anderson  Co.,  60 
S.  G.  501,  88  S.  B.  5.  But  these  cases  do  not 
determine  the  question  now  being  considered, 
as  they  related  to  legislation  in  reference  to 
the  expressly  prohibited  subjects;  whoreasthe 
statute  in  question  relates  to  the  constitu- 
tion or  formation  of  the  county  board  of  com- 
missioners, which  is  not  among  the  enumerat- 
ed subjects  as  to  which  special  legislation 
is  expressly  prohibited.  We  find,  however, 
this  language  In  the  opinion  by  Mr.  Justice 
Gary,  in  Dean  v.  Spartanburg  Co.,  which  waa 
approved  In  Nance  ▼•  Anderson  Ca:    "It  la 


manifest  from  even  a  casual  reading  of  the 
constitution  that  'local  ot  special  laws*  and 
'special  provisions  in  general  laws/  do  not 
mean  the  same  thing,  and  that  they  were  In- 
tended to  be  construed  in  such  a  manner  that 
neither  would  practically  destroy  the  force 
of  the  other.    *    *    *    In  ord^  that  a  law 
may  be  general,  it  must  be  of  force  in  every 
county  in  the  state,  and  while  It  may  contain 
special  provisions  making  its  effect  different 
in   certain   counties,   those   counties   cannot 
be  exempt  from  Its  entire  operation."    Un- 
der  this    construction   of    the    constitution, 
which  we  think  Is  correct,  the  prohibition  as 
to  the  enactment  of  local  or  special   laws 
must  not  be  held  to  practically  nollify  the 
right  to  enact  special  provisions  in  general 
laws.    We  think  it  safe  to  say  that  if  it  be 
competent  for  the  legislature,  while  enacting 
a  geueral  law,  to  enact  special  provisions 
therein,  it  is  also  competent  to  enact  similar 
special  provisions  by  way  of  amending  a 
general  law.    The  former  power  would  nee- 
essiuily  include  the  latter.    The  act  of  Jan- 
nary  4, 1884,  known  as  the  *'John  Gary  Evans 
Act,"  was  adopted  before  the  constitntlon  of 
1885,  and  was  the  general  county  govemmoit 
law  in  force  at  the  time  of  the  enactment  of 
the  said  'Two  Commissioners  Act"  of  Janu- 
ary 12,  1888.    The  said  "Two  Commissioners 
Act"  recognissed  the  existence  of  the  said  gea- 
eral  county  government  act;  and  although  it 
does  not  in  express  terms  purpOTt  to  amend 
tne  "Evans  Act"  of  1884,  yet  by  necessary  im- 
plication such  Is  the  purpose  and  effect    So 
that,  reading  the  statutes  on  the  same  sabject 
in  pari  materia,  it  is  clear  that  the  legisla- 
ture Intended  to  provide  a  system  of  county 
government  in  all  the  counties  of  the  state, 
but  in  carrying  out  this  scheme  it  was  deem- 
ed proper  to  make  special  provision  as  to  the 
number  and  mode  of  appointment  of  those 
who  were  to  constitute  the  county  board  of 
commissioners.    Thus,  under  general  statutes 
and  by  way  of  amending  general  laws,  there 
is  provided  a  county  board  of  commissioners 
in  every  county  in  the  state,  with  like  juris- 
dicticm  in  county  governmental  affairs,  with 
a  special  provision  enacting  as  to  the  forma- 
tion of  the  county  board  in  the  various  coun- 
ties of  the  state.    There  is  another  section  of 
the  constitution  which  may  be  referred  to  as 
giving  some  support  to  the  legislation  in  ques- 
tion, viz.  section  11,  art  7,  which  provides: 
"Bhich  of  the  several  townships  of  this  atate 
with  names  and  boundaries  as  now  establish- 
ed by  law  shall  constitute  a  body  politic  and 
corporate;  but  this  shall  not  prevent  the  gen- 
eral assembly  from  organizing  other  town- 
ships, or  changing  the  boundaries  of  those  al- 
ready established;  and  the  general  assembly 
may  provide  such  system  of  township  govern- 
ment as  it  shall  think  proper  in  any  and  all 
the  counties,  and  may  make  special  provision 
for  municipal  government  and  for  the  protec- 
tion of  chartered  rights  and  powers  of  mu- 
nicipalities."   This  would  seem  to  give  the 
legislature  discretion  to  provide  a  system  of 
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township  ^vernment  In  any  county  of  the 
state.  It  will  be  observed  that  the  "Eyana 
Act* '  provides  for  a  kind  of  system  of  town- 
ship irovemment  with  township  officers,  a 
township  board  of  commissioners  with  town- 
ship duties  to  perform,  and  the  county  board, 
as  already  said,  is  composed  of  these  yarlous 
chairmen  of  the  township  boards.  If  the  leg- 
islature has  power  to  adopt  a  system  of  town- 
ship government  for  Charleston  county,  it,  of 
course,  has  power  to  retain  In  said  county 
such  system  of  township  government  as  was 
previously  established.  But  further,  in  the 
section  quoted,  the  legislature  has  discretion 
to  make  ''special  provisions  for  municipal 
government."  It  is  no  doubt  true  that  the 
strict  application  of  the  term  "municipal" 
would  limit  it  to  incorporated  cities,  towns, 
and  villages;  but  it  Is  also  true  that  it  may 
properly  be  used  in  characterizing  the  gov- 
ernment, of  a  county  or  township.  "Munici- 
pal corporations  are  administrative  agencies 
established  for  the  local  government  of 
towns,  cities,  counties  or  other  particular  dis- 
tricts," etc.  Black,  Const.  Law,  p.  874.  In 
15  Am.  &  Bug.  Ena  Law,  953,  it  is  stated: 
"A  ^municipal  corporation,*  in  its  broader 
sense,  is  a  body  politic,  such  as  a  state  and 
each  of  the  governmental  subdivisions  of  the 
state,  such  as  counties,  parishes,  townships, 
hundreds*  New  England  *towns,'  and  school 
districts,  as  well  as  cities  and  incorporated 
towns,  villages,  and  boroughs.  Every  one  of 
these  Is  properly  susceptible  of  the  general 
appellation."  This  broad  sense  seems  to 
have  been  the  one  Intended  in  ttiis  particular 
section,  whatever  may  bo  said  of  its  use  in 
other  sections  or  articles,  for  the  article  con- 
taining It  is  devoted,  as  shown  by  its  title,  to 
••counties  and  county  government,"  whereas 
article  8  is  devoted  to  thie  government  of  cit- 
ies and  towns.  This  section  was  evidently 
framed  In  view  of  the  provisions  of  article 
3,  I  84,  and  was  intended  to  give  the  legisla- 
ture a  wider  latitude  in  the  making  of  special 
provisions  for  county  aind  township  govern- 
ment. At  any  rate,  there  is  a  reasonable 
doubt  whether  the  framers  of  the  constitu- 
tion intended  to  limit  the  powers  of  the  gen- 
eral assembly  in  the  enactment  of  "special 
proTislons"  in  reference  to  township  and 
county  government  on  subjects  not  expressly 
prohibited,  and  this  is  sufficient  to  resolve 
the  doubt  in  favor  of  the  constitutionality  of 
the  statutes  in  question,  for  the  general  as- 
sembly has  full  power  in  all  matters  not 
clearly  forbidden  in  the  constitution. 

4.  Having  reached  the  conclusion  that  the 
county  board  of  commissioners  of  Charleston 
county  is  legally  constituted  under  the  "Ev- 
ans Act"  of  18M,  it  is  the  duty  of  the  defend- 
ant treasurer  to  pay  the  warrant  in  favor  of 
plaintiff,  properly  Issued,  out  of  funds  in  his 
hands  properly  applicable  thereto,  and  man- 
damus should  Issue  to  compel  the  perform- 
Ance  of  such  duty.  It  is  therefore  adjudged 
'Jiat  writ  of  mandamus  shall  issue  as  prayed 
for. 

88  S.E.— 25 
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TRIALr-ISSUBS-DETBRMINATION— LIBN— 

ADVANCES. 

1.  In  an  action  for  damages  for  illegal  seizure 
of  crops  subject  to  a  lien  for  advances,  where 
answer  raises  issae  of  payment  of  rent,  it  was 
error  to  fail  to  pass  on  such  issue. 

2.  A  mule  sold  to  a  tenant  to  make  a  crop 
is  not  "advances,"  within  the  lien  law. 

3.  One  holding  a  prior  lien  on  crops  cannot 
allow  such  crops  to  be  applied  to  the  claim  of 
a  third  person^  and  thus  defeat  the  lien  next 
in  order  to  his  own  prior  lien. 

Appeal  from  common  pleas  circuit  court  of 
Aiken  county;  Gary,  Judge. 

Action  by  Frank  H.  Ebmkinson  against 
Luther  H.  Hankinson.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

The  following  is  the  circuit  decree: 
^he  amended  complaint  upon  which  this 
case  was  heard  by  me  was  omitted  from  the 
record  furnished  me  by  the  attorneys  in  the 
cause.  As  a  consequence,  I  have  some  diffi- 
culty in  stating  the  issues  made  by  the  plead- 
ings. The  action  is  for  damages  alleged  to 
have  been  sustained  by  the  plaintiff  under 
the  following  circumstances:  On  the  10th 
day  of  February,  1897,  Preston  Tutson  rent- 
ed a  cenliln  farm  .from  the  plaintiff,  Frank 
H.  Hankinson,  for  which  he  agreed  to  pay 
as  rent  $100.  At  this  time  it  appears  that 
Tutson  was  Indebted  to  the  plaintiff  in  the 
sum  of  $166.00,  purchase  money  of  a  mule 
sold  by  plaintiff  to  Tutson,  and  also  for  sup- 
plies advanced.  As  evidence  of  the  debt, 
Tutson  executed  his  note  to  Hankinson  for 
the  amount  of  $266.06^  bearing  date  10th  of 
February,  1897,  and  to  secure  the  payment  of 
said  note  Tutson  at  the  same  time  executed 
a  mortgage  to  Hankinson  of  two  mules,  and 
his  crop  of  every  kind  grown  during  the  year 
1897  on  the  tract  of  land  rented  from  plain- 
tiff. This  mortgage  was  recorded  on  the 
18th  day  of  February,  1897.  It  appears  that 
in  November  of  that  year  Tutson  had  harvest- 
ed said  cotton,  amounting  to  three  bales,  and 
stored  it  in  a  barn  on  said  premises,  sepa- 
rate and  apart  to  itself,  and  delivered  it  to 
the  plaintiff,  Hankinson,  as  part  payment  for 
the  rent  and  mortgage  debt  due  him.  Short- 
ly thereafter,  and  before  Hankinson  had  re- 
moved said  cotton,  the  defendant,  Luther  H. 
Hankinson,  had  the  same  seized  under  a  war- 
rant, foreclosing  a  lien  which  Tutson  had 
given  him,  of  date  12th  March,  1897,  and  re- 
corded 8th  of  April,  1897,  for  the  sum  of  $40. 
While  the  cotton  was  still  In  the  possession 
of  the  plaintiff,  in  said  bam,  the  defendant, 
Luther  Hankinson,  sent  his. wagon,  with  his 
agent  or  servant,  and  had  the  bam  broken 
open,  the  cotton  carried  away,  and  ginned 
and  marketed  in  Augusta,  Ga.,  and  with  the 
proceeds  he  paid  the  amount  of  his  said  lien 
and  the  costs.  The  overplus  he  turned  over 
to  Tutson,  the  tenant  of  plaintiff.  At  f 
same  time  the  cotton  was  levied  upon  t 
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scflzed,  the  constable  making  the  levy,  nnder 
the  same  process,  levied  upon  the  cotton, 
com,  potatoes,  and  cane  remaining  In  the 
field,  and  forbade  Tatson  from  g^atherlng  the 
same.  No  effort  was  made  on  the  part  of 
the  defendant,  nor  of  the  constable  who 
levied  upon  the  same,  to  gather  said  crop,  or 
any  part  thereof,  and  the  same  was  destroy- 
ed In  the  field,  as  a  result  The  defendant, 
vhlle  practically  conceding  these  facts,  in- 
\dsta  that  he  Is  not  liable,  for  the  reason  that 
^e  plaintiff  has  estopped  himself  by  conduct 
from  asserting  his  alleged  claim  of  damages, 
vmder  the  following  facts:  In  the  spring  of 
ttie  year  1897  the  firm  of  Nixson  &  Danforth, 
of  Augusta,  advanced  to  Tutson  certain  sup- 
plies, on  the  agreement  of  the  plaintiff  that 
Tutson  would  pay  them  out  of  the  first  cot- 
ton that  was  made  in  the  premises.  In  ac- 
cordance with  this  agreement,  Tutson  shipped 
eight  bales  of  cotton  grown  on  the  place,  and 
cov^ed  by  the  plaintiff's  lien,  to  said  Nizson 
&  Danforth,  with  the  knowledge  aad  consent 
of  plaintiff.  This  cotton  was  sold  by  Nizson 
&  Danforth,  and  after  satisfying  their  claim 
there  was  a  balance,  which  was  credited  on 
the  plaintiff's,  mortgage.  The  mule  sold  b^ 
Hanklnson  had  also  been  returned,  and  a 
credit  of  $85  allowed  Tutson,  that  being  the 
original  price  agreed  upon.  After  these  cred- 
its, there  was  still  a  balance  due  Hanklnson 
of  $131.  As  already  noted,  the  defendant's 
contention  Is  the  proceeds  of  this  cotton 
should  have  been  applied  to  this  debt,  and 
that  the  plaintiff,  having  consented  for  it  to 
be  applied  to  the  debt  of  Nlxson  &  Danforth, 
is  now  estopped  from  claiming  damages  from 
this  defendant  by  reason  of  the  seizure  of  the 
three  bales  of  cotton,  or  by  reason  of  the  levy 
of  the  crops  in  the  field  that  were  not  gath- 
ered and  were  wasted.  I  fail  to  see  where 
the  principle  of  estoppel  should  be  invoked. 
Hanklnson  simply  released  his  lien  on  a  part 
of  his  security,  Imowing  possibly  that  he  was 
amply  secured.  Why,  then,  should  this  act 
on  his  part  make  his  lien  on  that  property 
which  had  not  been  released  Junior  in  rank  to 
the  lien  of  the  defendant?  There  was  no 
privity  between  the  plaintiff  and  the  defend- 
ant; no  obligation  on  the  plaintiff  to  aid  the 
defendant,  whose  lien  was  Junior  to  that  of 
the  plaintiff.  Suppose,  on  the  other  hand, 
the  plaintiff  had  failed  to  agree  to  release  his 
lien  on  said  cotton,  but  had  sold  It  and  ap- 
plied enough  of  the  proceeds  to  the  payment 
of  his  debt,  and  turned  the  overplus  over  to 
Tutson,  and  Tutson  had  paid  It  on  the  ac- 
count of  Nizson  &  Danforth;  would  it  be 
contended  that  defendant  could  call  upon 
plaintiff  to  reimburse  him  the  amount  so 
paid?  I  think  not  It  is  therefore  ordered 
that  the  plea  of  estoppel  be  overruled. 

*The  nezt  question,  then.  Is,  to  wl\at  eztent 
has  the  plaintiff  been  damaged  by  the  acts  of 
tlie  defendant?  Certainly  to  the  value  of 
three  bales  of  cotton  Illegally  appropriated  by 
the  defendant  which  he  sold  at  a  net  profit  of 
$68.82,  as  shown  by  statement  of  sales,  and 


to  the  valne  of  the  crop  In  ttie  field,  to  the 
eztent  that  his  lien  of  the  same  has  been 
impaired  or  destroyed.  The  evidence  estab- 
lishes the  fact  that  the  crop  destroyed  in  the 
field  was  worth  at  least  $75.  I  conchide, 
therefore,  as  propositions  of  law,  that  the 
plaintiff's  mortgage  and  his  landlord's  lien  are 
superior  to  the  lien  of  the  defendant;  that  the 
mortgage  was  a  lien  on  the  crop  grown  on 
the  premises  that  year,  and  was  sufllcient  to 
pledge  the  same  as  a  security  to  pay  the  debt 
of  the  plaintiff;  that  the  plaintiff  has  been 
damaged  to  the  eztent  of  the  debt  remaining 
unpaid,  to  wit  $129.57.  A  statement  of 
which  is  as  follows:  Principal  on  note  and 
mortgage,  $266.06;  Interest  from  10th  Febru- 
ary, 1897,  to  2d  March,  1898,  $22.53,— $288.59. 
Oredits:  By  mule  returned,  $86.00;  by  pro- 
ceeds of  cotton,  $74.02,— $169.02.  Amount  due 
>iarch  2,  1898,  $129.57.  It  is  therefore  ad- 
Judged  that  the  plaintiff  have  Judgment 
against  the  defendant  for  the  sum  of  $129.57.** 

Messrs.  dendersona»  for  appellant  O.  W. 
Croft  &  Son  and  P.  A.  Bmanuel,  for  respond- 
ent 

POPE,  J.  To  understand  the  questiona 
presented  by  this  appeal,  a  brief  recital  of 
the  facts  upon  which  the  action  is  bottomed 
should  be  made.  It  seems  that  on  the  10th 
day  of  February,  1897,  one  Preston  Tutson 
was  indebted  to  the  plaintiff,  Frank  £L  Han- 
klnson, in  and  for  the  sum  of  $266.06»  and 
on  the  same  day,  in  order  to  secure  the  pay- 
ment of  said  sum  on  or  before  the  15th  day 
of  October,  1897,  the  said  Preston  Tutson 
ezecuted  a  chattel  mortgage  wherein  he 
pledged  to  said  plaintiff,  Frank  H.  Hankln- 
son, the  following  goods,  chattels,  crops,  and 
stock,  to  wit:  "All  my  household  and  kitch- 
en furniture,  books,  pictures,  Jewelry,  musical 
instruments,  saddles,  buggy  and  wagon,  har- 
ness, farming  tools,  one  gray  mare  mule, 
named  *Pet,*  and  one  horse  black  mule,  named 
'Logan,'  and  all  other  goods,  chattels,  crops, 
and  stock  of  every  Idnd  which  I  now  have 
or  may  hereafter  in  any  manner  acquire  be- 
fore the  payment  of  this  note.  And  this 
debt  is  made  and  money  obtained  upon  the 
positive  representation  that  the  above  prop- 
erty is  absolutely  mine,  and  that  no  one  haa 
any  claim  whatever  on  it  and  all  the  crop 
or  crops  planted  by  me,  or  by  others  for  me, 
or  in  which  I  am  or  may  be  in  [any]  way 
interested,  during  the  year  1897,  on  any  place 
whatever,  and  especially  on  the  Hawkinson 
Old  Mill  place,  in  Hammond  township,  Aiken 
county,  and  state  of  South  Carolina,  and 
bounded  by  lands  of  Dr.  J.  M.  Galphin,  Ram- 
sey, and  Pat  Calhoun,  and  others,  and  also 
on  Mrs.  Ida  Calhoun's  place,  in  Hammond 
township,  Aiken  county,  and  state  of  South 
Carolina,  bounded  by  lands  of  Dr.  Galphin, 
Ramsey,  and  others.  To  have  and  to  hold  all 
and  singular,  the  said  goods,  chattels,  crops, 
and  stock,  unto  the  said  F.  H.  Hanklnson 
and  his  assigns,  forever:    •    •    •    and  pro- 
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Yided,  furtber,  that  the  mortgagor  may  re- 
tain posseBslon  of  enid  soods  and  chattels 
ontil  default  diall  be  made  in  the  payment 
of  said  note.  *  *  *"  This  chattel  mort- 
gage was  duly  recorded  In  the  office  of  the 
register  of  mesne  conyeyance  for  Aiken  coun- 
ty. S.  C  on  the  17th  day  of  February,  1897. 
On  the  12th  day  of  March,  1897,  the  defend- 
ant, Luther  H.  Hanklnson,  agreed  to  and 
with  the  said  Preston  Tutson  to  advance  to 
said  Tutson  two  tons  of  commercial  ferti- 
lizer, of  the  value  of  $40.  to  cultivate  a  crop 
during  the  yeaf  1897.  on  the  plantation 
known  as  F.  H.  Hankinson's,  situate  in  the 
county  and  state  aforesaid,  and  as  a  security 
for  said  advance  the  said  Preston  Tutson 
gave  to  the  defendant,  Luther  H.  Hanklnson, 
a  lien  on  said  Preston  Tutson's  crop  to  be 
raised  on  said  plantation  during  said  year 
(1897)  This  lien  waa  duly  filed  and  indexed 
on  the  8th  April,  1897,  In  the  office  of  the 
register  of  mesne  conveyance  for  Aiken  coun- 
ty, 8.  G.  Some  time  in  the  ^rlng  of  1897 
the  said  Preston  Tutson  received  $190  and 
odd  cents  of  supplies  from  the  firm  of  Nixson' 
&  Danforth,  with  a  verbal  agreement  of  the 
plaintur,  Frank  H.  Hanklnson,  that  he  would 
postpone  his  lien  until  Preston  Tutson  paid 
that  firm  for  said  supplies,  but  no  papers 
were  signed  by  Preston  Tutson  nor  by  Frank 
Hanklnson.  All  these  things  were  arranged 
with  said  firm  of  Nizson  &  Danforth  with- 
out the- knowledge  or  consent  of  the  defend- 
ant, Luther  H.  Hanklnson.  In  the  fall  of 
the  year  1897,  without  the  knowledge  or  con- 
sent of  the  defendant,  Luther  H.  Hanklnson. 
the  said  Frank  H.  Hanklnson  and  Preston 
Tutson  shipped  eight  bales  of  ootton  to  the 
firm  of  Nizson  &  Danforth,  who  sold  the 
same,  and  fkrom  the  proceeds  of  such  sale 
paid  their  account  for  over  |130,  and  the  bal- 
ance, some  $74.02,  was  paid  to  Frank  H. 
Hanklnson,  and  credited  upon  his  note  and 
mortgage.  The  said  Frank  H.  Hanklnson 
went  to  the  house  he  had  rented  for  the 
year  1897  to  said  Preston  Tutson,  and  saw 
that  said  Tutson  had  gathered  and  placed  in 
his  (Tutson's)  bam  about  three  bales  of  cotton 
In  the  seed.  He  claims  that  Tutson  told  him 
on  that  occasion  that  he  might  take  said 
three  bales,  but  he  did  not  remove  the  same. 
It  was  not  weighed  or  marked.  On  the  8d 
November,  1897,  the  defendant,  Luther  H. 
Ebinkinson,  set  on  foot  proceedings  in  attach- 
ment under  the  agricultural  lien  law  before 
and  through  J.  W.  Dunbar,  Bsq.,  a  magis- 
trate for  Hammond  township,  in  Aiken  coun- 
ty. The  warrant  to  seize  the  crop  of  Preston 
Tutson  was  issued  on  that  day  and  placed 
in  the  hands  of  one  Bountree  for  execution. 
He  seized  on  5th  November,  1897,  the  three 
bales  of  cotton  In  the  bam  of  said  Tutson, 
and  nailed  up  the  door.  Three  persons  made 
the  appraisem^it,  viz.  the  constable,  T.  D. 
Rountree,  J.  P.  Hanklnson,  and  E.  W.  Mo 
BImurray,  as  appraisers,  which  appraisement 
showed  the  following  crops  levied  upon: 
"Ootton  in  bam,   1,200  pounds,  value  |35; 


cotton  in  house,  1,000  pounds,  value  $25; 
sugar  cane,  value  $8;  cotton  in  field,  not 
open,  value  $10;  cotton  in  field,  open,  260 
pounds,  value  $5;  total  amount,  $73."  The 
three  bales  of  cotton,  after  about  four  weeks' 
delay,  were  with  the  consent  of  Preston  Tutr 
son  removed  by  Luth»  H.  Hanklnson,  haul- 
ed to  his  gin,  and  there  ginned.  In  Its  re- 
moval the  said  Tutson  accompanied  the  wag- 
ons, carrying  his  bagging  and  ties^  whidi 
were  placed  about  the  cotton.  The  cotton 
was  carried  to  the  city  of  Augusta,  Ga.,  and 
there  sold.  It  realized  $68.32.  This  sum 
paid  the  expenses  of  the  magistrate  and  con- 
stable, expense  of  ginning  and  carrying  to 
market,  leaving  $40.40  paid  to  Luther  H. 
Hanklnson  on  his  lien;  and  the  balance,  $2 
and  some  odd  cents,  was  paid  to  Preston 
Tutson.  The  sugar  cane  and  the  cotton  in 
the  field  were  ungathered,  except  400  or  500 
pounds  picked  by  Tutson  and  retained  by 
him.  Under  these  circumstances  the  plaintiff 
brought  suit  against  Luther  H.  Hanklnson  to 
recover  the  sum  of  $131  damages.  In  his 
complaint  he  alleges  that  the  consideration  of 
his  note  given  by  Preston  Tutson  for  $266.06 
was  for  rent,  $100,  and  the  further  sum  of 
$166.07  *for  advances  and  supplies"  which 
the  plaintiff  had  advanced  to  him  to  make 
his  crop.  Thcf  plaintiff  allowed  Preston  Tut- 
son credit  for  $85  for  the  mule  Pet,  taken 
back,  and  tiie  further  sum  of  $70  received 
through  the  sale  of  the  eight  bales  of  cotton 
sold  by  Nixson  &  Danforth;  thus  leaving 
$131.06  still  due^  which  the  defendant  was 
liable  to  pay.  The  defendant  denied  all  these 
facts;  then  stated  in  his  anawer  that  any 
and  all  claims  held  by  the  plaintiff  against 
the  said  Preston  Tutson  had  been  paid;  that 
he  seized  the  cotton  of  Tutson  under  an 
agricultural  Hen  upon  proper  proceedings 
therefor,  with  the  consent  of  said  Tutson; 
and  that  plaintiff  is  estopped  from  any  legal 
claim  against  defendant  by  reason  of  his  hav- 
ing voluntarily  postponed  his  Hen  on  eight 
bales  of  cotton  to  Nixson  &  Danforth,  of  Au- 
gusta, Ga.,  who  received  $130  therefrom. 
The  cause  came  on  before  Judge  Ernest  Gary 
upon  the  pleadings  and  the  testimony  taken 
before  a  referee.  The  decree  of  the  circuit 
judge  should  be  set  out  in  the  report  of  the 
cause.  From  this  decree  the  defendant  has 
appealed  on  the  foUowing  grounds:  "First 
Because  It  Is  reef)ectfuUy  submitted  that  his 
honor  erred  in  not  considering  and  not  pass- 
ing upon  the  distinct  issue  raised  in  the  an- 
swer that  the  claim  of  plaintiff,  Frank  H. 
Hanklnson,  against  Preston  Tutson  was  paid, 
and  in  not  decreeing,  as  matter  of  fact,  that 
said  claim  was  paid,  and  hence  that  the 
plaintiff's  cause  of  action  failed.  Second. 
Because,  It  Is  respectfully  submitted,  his  hon- 
or erred  in  finding,  aa  matter  of  law,  the  fact 
that  Preston  Tutson  delivered  three  bales  of 
cotton  in  question  to  plaintiff  as  part  pay- 
ment of  the  rent  and  mortgage  debt  due  him, 
whereas  he  should  have  found,  as  a  matter 
1  of  law,  under  the  admitted  testimony  on  the 
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part  of  the  plaintiff,  that  there  was  no  snch 
actual  deliyery  of  the  cotton  to  the  i^aintiff, 
and  that  no  title  thereto  vested  in  the  plain- 
tiff, and  that  he  conld  not  maintain  the  ac> 
tion  in  Question.  Third.  Because,  it  is  sub- 
mitted respectfully,  his  honor  erred  in  finding 
that  the  defendant,  Luther  Hanklnson,  did 
anything  whatsoever  towards  the  impair- 
ment of  the  alleged  lien  of  the  plaintiff  on 
the  crops  which  were  in  the  fl^d,  and  should 
have  found,  to  the  contrary,  that  the  defend- 
ant never  touched  the  same  or  removed  the 
same,  but  that  they  were  taken  in  poeses- 
Kion  by  an  officer  of  the  l&w,  under  legal  pro- 
i^eedings,  which  officer  of  the  law  did  not 
prohibit  Tutson  from  gathering  his  crop,  and 
that  the  defendant  in  no  way  received  the 
same  or  interfered  with  the  same,  and  hence, 
as  the  law  took  charge  of  it,  Hanklnson 
should  not  be  held  responsible.  Fourth.  Be- 
cause, it  is  submitted  respectfully,  his  honor 
should  have  found  that,  as  to  the  three  bales 
of  cotton  in  question,  the  same  was  turned 
over  to  the  defendant,  Hanklnson,  by  the  con- 
sent of  Tutson,  and  that  Hanklnson  had  a 
prior  lien  thereon;  the  same  never  having 
been  delivered  to  the  plaintiff,  and  no  title 
thereto  ever  having  accrued  to  the  plaintiff. 
Fifth.  That  his  honor,  it  is  respectfully  sub- 
mitted, erred  in  finding  that  the  plaintiff  was 
not  estopped  from  asserting  any  claim  to  the 
property  in  question  by  his  actively  consent- 
ing and  permitting  Tutson,  the  common  debt- 
or, to  ship  away  to  Augusta,  Oa.,  enough  cot- 
ton to  i>ay  his  said  mortgage  debt,  and  that 
he  should  have  held  that  said  conduct  on  the 
part  of  the  plaintiff,  in  equity  and  good  con- 
science, estopped  him  from  asserting  said 
claim.  Sixth.  Because,  it  is  submitted  re- 
spectfully, his  honor  erred  in  treating  the  ac- 
tion under  the  amended  complaint  as  an  ac- 
tion brought  for  damages  for  the  impairment 
of  the  security  of  the  plaintiff,  and  in  ren- 
dering any  decree  under  such  view  of  the 
case,  as  he  failed  to  find  any  actual  notice 
on  the  part  of  the  defendant  of  the  existence 
of  the  plaintiff's  security,  and  that  he  should 
have  treated  the  case  simply  as  an  action  of 
trespass  upon  the  alleged  property  of  the 
plaintiff,  and,  so  treating  it,  he  should  have 
found  that  there  was  no  proof  that  the  plain- 
tiff was  the  owner  of  the  property  in  ques- 
tion; no  title  thereto  ever  having  been  ac- 
quired by  the  plaintiff,  as  m&ttar  of  law.** 

1.  As  to  the  first  exception,  it  must  be  sus- 
tained, for  the  circuit  Judge  falls  to  pass  up- 
on the  issue  of  payment,  which  was  directly 
tendered  in  the  answ^ .  It  seems  to  us,  how- 
ever, that  by  indirection  the  circuit  Judge 
has  passed  upon  this  question  when  he  in 
effect  held  that  the  plaintifTs  debt  due  to 
him  by  Preston  Tutscm  amounted  to  about 
1286,  subject  to  the  two  credits  allowed  by 
the  plaintiff  in  his  complaint  We  sustain 
this  exception.  In  regard  to  the  error  of  the 
circuit  Judge  in  regard  to  the  payment,  for 
these  reasons:  It  was  the  duty  of  the  plain- 
tiff to  establish  the  allegations  in  his  com- 


plaint that  his  debt  of  |286.06  arose  from 
$100  due  him  by  Tutson  for  rent  for  the 
year  1807,  and  $166.06  for  supplies  and  ad- 
vances furnished  by  him  to  Tutson  in  the 
year  1897.  This  he  failed,  to  do,  for  in  his 
testimony  he  admitted  that  he  included  In 
this  1266.06  as  a  part  thereof,  $85  for  a  mule, 
Pet,  sold  to  Tutson,  and  the  balance  due  him 
by  Tutson  for  the  mule  Logan,  which  orig- 
inally was  $150,  with  a  credit  of  $65,  thus 
leaving  only  $85.  The  three  sums— $100  for 
rent,  $85  for  the  mule  Pet,  and  $85  balance 
for  the  mule  Logan-Aggregated  $270,  which 
last  amount  is  $3.94  In  excess  of  the  note  for 
$266.06.  Nowhere  in  the  plaintiff's  testimony 
could  he  tell  what  amount  he  had  advanced 
in  supplies  to  Tutson.  It  has  long  been  set- 
tled law  in  this  state  that  a  mule  or  horse 
cannot  be  included  in  an  agricultural  lien, 
under  the  term  "advances  or  supplies  with 
which  to  make  a  crop."  See  the  case  of  Bx 
parte  Kibler,  53  S.  C.  461,  31  8.  B.  274.  So, 
$170  included  in  plaintiff's  note  and  mort- 
gage is  not  a  debt  so  far  as  any  lien  in  Tut^ 
son's  crops  for  1897  is  concerned.  The  rent, 
$100,  would  be  good  without  a  chattel  mort- 
gage or  agricultural  lien,  but  on  this  was 
paid  to  plaintiff  $70,  from  the  proceeds  ot  the 
eight  bales  of  cotton  of  Tutson,  which  were 
sold  by  Ntxson  &  Danforth  in  Augusta,  6a^ 
about  35th  October,  1897,  thus  leaving  only 
$30  due  upon  the  rent;  and  this  was  paid, 
as  we  will  hereafter  show.  We  do  not  think 
it  necessary  to  pass  on  exception  2.  Nor  do 
we  regard  it  necessary  to  pass  on  exception  3b 
2.  W4»  will  treat  hi  effect  of  the  fourth, 
fifth,  and  sixth  exceptions.  We  regard  the 
plaintiff  as  holding  a  lien  for  rent  for  $100, 
which  was  enforceable  under  the  law  regulat- 
ing advances  for  agricultural  purposes,  and 
that  such  lien  was  the  first  lien  on  the  crops 
of  Preston  Tutson  for  the  year  1897.  We 
regard  the  defendant  as  holding  a  valid  lien 
for  $40  for  the  guano  furnished  for  the  crops 
of  Tutson  during  the  year  1897,  and  this  lien 
of  defendant  is  next  in  priority  to  that  for 
$100,  as  rent  held  by  plaintiff.  We  hold  that 
a  person  holding  a  lien  prior  in  point  of  time 
and  dignity  cannot  consent  for  the  crops  cov- 
ered by  his  prior  lien  to  be  applied  to  the 
daim  of  a  third  person,  and  thus  defeat  the 
lien  next  In  order  to  his  own  prior  lien. 
This  position  does  not  affect  the  questton 
passed  upon  In  Hoore  v.  Bymm,  10  S.  O. 
460,  80  Am.  Biep.  68,  for  there  the  questi<m 
was  presented  between  the  mortgagor  and 
mortgagee,  which  is  not  like  the  parties  to 
the  present  contention.  If  the  question  here 
was  made  between  the  prior  lienee,  F.  H. 
Hanklnson,  on  the  one  side,  and  the  lienor, 
Preston  Tutson,  on  the  other  side,  the  case 
would  be  like  that  presented  In  Moore  t. 
Bsrrum,  supra.  Here  the  question  is  between 
the  two  lienees,— the  two  Hanklnsons.  This 
court  held  in  the  case  of  Frost  v.  Weathers- 
bee,  28  8.  €.,  at  pages  368  and  369,  that  the 
lienors,  Weathersbee  k  Ck>.,  could  not  direct 
payment  of  the  debt  for  7hi;di  one  A.  J. 
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Weatherabee  had  become  guarantor  out  of 
cotton  which  had  been  purchased  by  the  firm 
of  Weatherabee  &  Co.  wltb  funds  supplied 
by  the  same  firm  of  B.  H.  Frost  &  Co.«  on 
an  agn^eement  for  shipment  of  said  cotton  so 
shipped  by  Weathersbee  &  Co.  We  do  not 
pretend  tiiat  the  same  question  as  presented 
In  the  case  at  bar  was  presented  in  Frost 
y.  Weathersbee*  supra,  but  the  principle  is 
yery  nearly  the  same.  In  the  case  at  bar 
the  testimony  shows  that  Luther  H.  Hankln- 
son's  lien  for  $40  was  given  on  the  13th 
March,  1807,  and  was  indexed  the  7th  April, 
1897.  Therefore,  when  the  senior  lienee,  F. 
H.  Hankinson,  attempted  by  parol  to  glye 
the  firm  of  Nizson  &  Danforth  virtually  a 
prior  lien  on  Tutson's  cotton,  and  afterwards,, 
without  the  consent  or  even  the  knowledge 
of  Lruther  H.  Hankinson,  actually  applied 
$130  from  the  eight  bales  of  Tutson's  cotton 
to  the  payment  of  the  claim  of  Nixson  &, 
Danf  orth<  in  exoneration  of  the  claim  of  said 
firm  of  Nizson  &  Danforth  against  the  said 
Frank  H.  Hankinson,  as  the  guarantor  of 
Tntson,  the  said  Frank  H.  Hankinson  must 
give  credit  on  his  lien  for  rent,  as  far  as  was 
necessary  to  extinguish  his  claim  for  rent 
against  Tutson,  so  far  as  the  interests  and 
rights  of  the  defendant,  Luther  H.  Hankin- 
son, were  concerned.  We  hold  that,  so  far 
as  Luther  tL,  Hankinson  is  concerned,  the 
transaction  whereby  $130  of  Tutson*8  crops 
were  applied  by  the  plaintiff  to  the  payment 
of  the  unsecured  claim  of  Nlxson  &  Danforth 
operated  as  a  pajrment  on  the  rent  due  to  the 
plaintiff,  as  senior  lienee,  and  the  balance 
was  only  $30  and  Interest  This  being  so, 
the  circuit  judge  was  in  error.  He  should 
have  dismissed  the  plaintiff's  complaint  It 
is  the  Judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  should  be  reversed, 
and  the  action  remitted  to  the  circuit  court, 
with  directions  to  formulate  a  decree  dis- 
missing the  plaintiff's  complaint 
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CITY  OF  FLORENCE  v.  BERRY. 

SAME  V.  ROLLINS. 

fSnpreme  Court  of  South  Carolina.    July  23, 

1901.) 

CRIMINAL  LAW— OATH  TO  WARRANT— WAIVBR 
OF  IRREGULARITY— VENUE— BVIDBNCB  —  IN- 
TOXICATING LIQUORS-ILLEGAL  SALE. 
1.  Where  a  warrant  is  ewom  to  before  an  of- 
ficer  not   authorized   to   administer   oaths   for 
such  purpose,  and  defendant  pleads  to  the  in- 
dictment, any  objection  that  the  court  did  not 
acGuire  jurisdiction  of  the  person  is  waived. 

2«  It  la  not  necessary,  in  a  criminal  case,  that 
the  Tenue  should  be  proved  afQrmatlTely,  if 
there  is  sufSdent  evidence  from  which  it  can 
be  inferred. 

3.  Where  an  indictment  alleges  sales  of  spir- 
itnons,  malt,  alcoholic,  vinous,  or  other  intox- 
icating liquors,  evidence  of  a  sale  of  anv  sndi 
liquor,  by  whatever  name  it  may  be  called,  ia 
not  a  fatal  variance. 

Appeal  from  common  pleaa  drcnit  court  of 
Florence  county;  Gary,  Judge. 
Indictment  by  dty  of  Florence  against  W. 


EL  Berry  and  B.  J.  Rollins,  in  s^arate  cases, 
for  Tlolating  city  ordinances.  From  affirm- 
ance in  circuit  court  of  Judgment  against  de- 
fendants in  mayor's  court,  defendants  appeal 
on  the  following  exceptions: .  "(1)  Because 
th^  circuit  Judge  erred  in  holding  that  the 
mayor  had  Jurisdiction  to  try  defendant,  al- 
though it  appeared  upon  the  face  of  the  pro- 
ceedings that  the  prosecution  against  defend- 
ant was  not  based  upon  an  oath  or  affidavit, 
as  required  by  law.  (2)  Because  the  circuit 
judge  erred  in  holding  that  while  the  city 
clerk  was  without  authority  to  administer  an 
oath,  and  that  although  the  prosecution  in 
this  case  was  based  upon  a  statement  pur- 
porting to  have  been  sworn  to  before  said 
clerk,  yet  that,  by  appearing,  the  defendant 
waived  the  Jurisdictional  defect,  and  that  the 
same  was  cured  by  verdict  or  sentence.  (3) 
Because  the  circuit  Judge  erred  in  holding 
that  defendant,  having  voluntarily  appeared 
before  the  mayor  and  having  gone  to  trial 
without  making  objection  to  the  warrant  or 
the  affirmation  on  which  it  was  based,  was 
then  in  the  position  after  verdict  as  though 
he  had  voluntarily  submitted  himself  to  the 
Jurisdiction  of  the  court,  and  that  in  such 
case  it  would  not  be  necessary  for  such  clprk 
to  be  authorized  to  take  the  affirmation.  (4) 
Because,  in  the  case  of  the  city  of  Florence 
against  W.  H.  Berry,  there  being  no  proof 
as  to  the  sale  of  whisky  to  James  N.  Purvis, 
his  honor  erred  in  not  holding  that  there  was 
no  venue  proven  as  to  the  sale  of  whisky  to 
J.  S.  Dale,  the  sale  to  J.  S.  Dale  being  the 
only  count  in  the  warrant  upon  which  there 
was  any  proof  as  to  the  sale  of  whisky.  (5) 
Because,  in  the  case  of  the  city  of  Florence 
against  W.  H.  Berry,  while  the  defendant 
was  charged  with  selling  to  J.  S.  Dale  on  the 
15th  day  of  July,  1900,  one-half  pint  of  rye 
whisky,  of  the  value  of  twenty-five  cents,  the 
proof  was  that  the  defendant  sold  to  Dale 
two  drinks  of  whisky  for  fifteen  cents,  and 
his  honor  erred  in  not  holding  that  there  was 
a  total  variance  between"  the  charge  and 
proof,  thereby  placing  the  defendant  in  t^e 
position  to  be  charged  with  one  offense  and 
convicted  by  proof  of  a  different  offense,  and 
thereby  placing  defendant  in  a  position  to  be 
Indicted  for  the  same  ofl^ense  as  proven,  in 
which  indictment  he  could  not  plead  former 
conviction.  (6)  Because,  in  the  case  of  the 
city  of  Florence  against  R.  J.  Rollins,  while 
the  defendant  was  charged  with  selling  to 
Zehee  one-half  pint  of  com  whisky  on  Feb- 
ruary 6, 1900,  and  one-half  pint  of  rye  whisky 
on  February  11,  1900,  the  proof  was  that  the 
defendant  sold  to  Zehee  one-half  pint  of  rye 
whisky  on  February  6,  1900,  and  one-half 
pint  of  com  whisky  on  February  11,  1900, 
thereby  placing  the  defendant  in  the  position 
to  be  charged  with  one  offense  and  convicted 
by  proof  ot  a  different  offense,  and  thereby 
placing,  defendant  in  a  position  to  be  indicted 
for  the  same  offense  as  proven,  in  which  in- 
dictment he  could  not  plead  former  oonvky 
tion."    Affirmed. 
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WQcox  &  Wllcor,  for  appellants.  W.  H. 
Wells,  for  respondent 

McIVER,  C.  J.  O^ese  two  cases,  being 
both  prosecutions  for  violations  of  an  ordi- 
nance of  the  city  of  Florence,  forbidding  the 
sale  of  spirituous  liquors  within  the  corpo- 
rate limits  of  said  city,  were  heard  and  will 
be  considered  together,  as  the  most  of  the 
questions  presented  by  the  appeals  are  com- 
mon to  both.  We  propose  to  consider  these 
questions  In  the  order  In  which  they  are  con- 
sidered in  the  argument  of  the  counsel  for 
appellants. 

Exceptions  1,  2,  and  3  raise  a  jurisdictional 
point,  and  may  be  considered  together.  The 
point  made  is  that  the  affidavits  upon  which 
these  prosecutions  were  based  purport  to 
have  been  sworn  to  beforp  the  city  cleric  of 
Florence,  an  officer  who  It  is  claimed  has  no 
authority  to  administer  an  oath.  Assuming, 
without  deciding,  that  the  city  derk  has  not 
been  invested  with  ^wer  to  administer  an 
oath,  we  think  that  the  Jurisdictional  point 
Is  not  well  taken.  It  must  be  remembered 
that  Jurisdiction  Is  of  two  separate  and  dis- 
tinct kinds:  (1)  Jurisdiction  of  the  subject, 
or,  as  it  Is  usually  phrased,  of  the  "sub- 
ject-matter"; (2)  Jurisdiction  of  the  person, 
—and  very  different  rules  apply  where  the 
question  is  as  to  the  Jurisdiction  of  the  sutK 
Ject  from  those  which  are  applicable  where 
the  question  is  as  to  the  Jurisdiction  of  the 
person.  In  the  former  the  question  of  Juris- 
diction cannot  be  waived  by  any  act  or  ad- 
mission of  the  parties,  for  the  very  obvious 
reason  that  the  parties  have  no  power  to  In- 
vest any  tribunal  with  Jurisdiction  of  a  sub- 
ject over  which  the  law  has  not  conferred 
Jurisdiction  upon  such  tribunal.  Hence  the 
common  expression,  '*€V>nsent  cannot  confer 
Jurisdiction.*'  But  In  the  latter  the  rule  is 
very  different  The  party  may,  by  consent, 
confer  Jurisdiction  over  his  person,  or  may 
waive  the  right  to  raise  the  question,  whether 
•the  proper  steps  prescribed  by  law  for  obtain- 
ing such  Jurisdiction  have  been  taken,  as  Is  Il- 
lustrated by  the  familiar  instance  of  a  party 
who,  though  not  served  with  a  summons,  ap- 
pears and  answos,  and  is  thereby  precluded 
from  afterwards  raising  the  question  as  to 
whether  the  court  had  acquired  Jurisdiction 
of  his  person.  See  Martin  v.  Fowler,  51  9. 
0.,  at  page  171,  28  S.  E.  312;  Rosamond  y. 
Earle,  46  S.  a  9,  24  S.  E.  44.  Now,  in  this 
case,  It  Is  quite  clear  that  the  mayor's  court 
had  Jurisdiction  of  the  subject,— a  violation  of 
one  of  the  ordinances  of  the  city,— and  It  Is 
equally  clear  that  the  appellants  have  waived 
any  right  they  may  have  had  to  raise  the 
question  as  to  whether  such  court  had  ac- 
quired Jurisdiction  of  their  persons  by  appear- 
ing before  said  court  and  defending  the  cases. 
The  case  of  State  v.  Mays,  21  S.  O.  190,  re- 
ferred to  both  by  the  circuit  Judge  and  coun- 
sel for  appellants,  has  been  misconceived,  and 
really  has  no  application  to  the  question  rais- 
ed by  the  exceptions  we  are  now  considering. 


That  case  arose  In  1865,  prior  to  the  compila- 
tion of  the  Revised  Statutes  of  1893,  and  the 
sections  there  referred  to  are  designated  by 
the  numbers  affixed  to  them  by  the  General 
Statutes  of  1882.  For  example,  the  section 
there  referred  to  as  section  880  is  now.  In  the 
Revised  Statutes  of  1803,  section  19  of  the 
Orimlnal  Statutes  (2  Rev.  St  268);  and  sec- 
tion 2501,  there  referred  to,  is  now  sectloD 
166  of  the  Criminal  Statutes  (2  Rev.  St  323); 
while  section  2507,  there  referred  to,  Is  now 
section  176  of  the  Criminal  Statutes  (2  Rev. 
St  326).  The  objection  made  in  the  case  of 
State  V.  Mays,  supra,  to  the  affidavit  was  not 
like  the  one  here  made,— that  the  affidavit 
was  not  sworn  to  before  an  officer  competent 
to  administer  an  oatli,— but  the  obJectJon 
there  made  was  to  the  allegations  contained 
In  the  affidavit  which  under  section  830  of 
the  General  Statutes  of  1882  (now  section  19 
of  the  Criminal  Statutes  of  1893)  served  as 
the  information,  or  Indictment  so  to  speak, 
brought  against  the  defendant;  and  the  objec- 
tion there  made  was  that  the  allegations 
made  In  the  affidavit  left  It  doubtful,  to  say 
the  least  of  It  whether  the  defendant  was 
charged  with  a  violation  of  section  2S01  of 
the  General  Statutes  of  1882  (now  section  166 
of  the  Criminal  Statutes  of  1893),  of  which 
the  trial  Justice  would  have  no  Jiiirisdictlon,  or 
whether  he  was  charged  with  a  viQlati<Hi  of 
section  2507  of  the  General  Statutes  of  1882 
(now  section  176  of  the  Criminal  Statutes  of 
1893),  of  which  the  trial  Justice  would  have 
had  Jurisdiction.  But  as  the  court  held  that 
the  language  used  In  the  affidavit  more  prop- 
erly brought  the  prosecution  under  section 
2501  rather  than  under  section  2507,  it  fol- 
lowed necessarily'  that  the  trial  Justice  had 
no  Jurisdiction.  It  will  thus  be  seen  that  the 
point  decided  In  State  v.  Mays  was  very  dif- 
ferent from  that  presented  here;  for  there  can 
be  no  doubt  that  the  language  used  in  the  affi- 
davit did  constitute  a  charge  against  the  ap- 
pellants, which  the  municipal  court  unques- 
tionably had  Jurisdiction  to  try.  The  fact 
that  the  affidavit  upon  which  the  warrant 
was  Issued  was  not  sworn  to  before  a  person 
authorized  to  administer  an  oath  (if  such  be 
the  fact),  while  it  might  have  led  to  very  seri- 
ous consequences,  If  the  appellants  had  seen 
fit  to  resist  arrest  and  might  have  Justified 
the  appellants  in  defying  arrest  under  such 
unauthorized  warrant  (State  v.  Wimbush,  9 
S.  0.  309),  but  where  a  party  charged  with  a 
criminal  offense  sees  fit  to  make  no  resistance 
to  arrest,  and  voluntarily  subjects  his  person 
to  the  Jurisdiction  of  the  court  before  which 
he  is  called  to  answer  for  the  offense  charg- 
ed (as  was  the  case  here),  we  are  unable  to 
perceive  how  any  defect  In  the  warrant  or  in 
the  affidavit  upon  which  It  was  issued  can 
affect  the  merits  of  the  issue  presented  by 
the  charge  made  against  him.  The  first  sec- 
ond, and  third  exceptions  must  therefore  be 
overruled. 

The  fourth  exception  makes  the  point  tiiat, 
in  the  case  against  the  appellant  Berry,  there 
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was  no  proof  of  the  yenne,  as  to  the  charge 
of  selling  whisky  to  J.  S.  Dale.  The  testi- 
mony was  that  the  witness  bought  the  whls-. 
ky  from  Berry,  "back  of  Mr.  Stackley's  place 
of  business,  near  a  pump  In  a  room."  If  the 
Jury  knew  that  the  place  Indicated  was  with- 
in the  lines  of  Florence  county,  and  within 
the  corporate  limits  of  the  city  of  Florence, 
that  would  be  sufficient  proof  of  the  venue. 
State  V.  Williams,  3  HIU,  Law,  91,  was  a  case 
yery  much  like  the  present;  for  the  testimony 
was  that  the  Uquor  was  bought  at  defendant's 
store,  without  stating  where  the  store  was 
situated.  The  circuit  judge  charged  the  Jury 
that  "whether  the  defendant's  store  was 
within  Marlon  district  or  out  of  It  was  an  In- 
ference of  fact  for  them  to  decide;  that  It  was 
not  Indispensably  necessary  for  the  witness 
to  have  said,  In  so  many  words,  'It  Is  within 
the  district;'  If  the  truth  were  so  It  Is  enough; 
and,  if  the  Jury  knew  the  place  described  to 
be  within  the  district  that  was  enough.^ 
This  charge  was  approved  by  the  court  of 
appeals  In  express  terms.  This  case  was  rec- 
ognized and  followed  In  the  case  of  State  v. 
Dent,  6  S.  a  383,  In  a  case  of  murder.  To 
the  same  effect,  see  State  v.  Varl,  36  S,  G. 
175,  14  S.  B.  392.  The  fourth  exception  Is 
overruled. 

Exceptions  fifth  and  sixth  may  be  consider- 
ed together,  as  they  both  make  the  point  that 
there  was  a  variance  between  the  allegations 
and  the  proof.  To  make  such  a  point  effect- 
ive, it  Is  necessary  to  show  that  the  variance 
is  material,  but  here  the  variances  alleged 
are  as  to  the  kind  and  amount  of  whisky  sold, 
and  this  Is  manifestly  immaterial.  The  of- 
fense consists  of  the  sale  of  "any  spirituous, 
malt,  alcoholic,  vinous,  or  other  intoxicating 
liquors  or  liquids,"  and  It  matters  not  what 
may  be  the  particular  kind  or  name  of  such 
liquors.  These  exceptions  are  overruled.  The 
Judgment  of  this  court  is  that  the  Judgment 
of  the  circuit  court  In  each  of  the  cases  above 
named  be  affirmed. 


(a  s.  a  243) 
RBITNOLDS  et  al.  v.  REYNOLDS  et  al. 

(Supreme  Ck)urt  of  South  Oarolina.    July  24, 

1901.) 

TRUST  DBBD—CONSTRUCnON— DEATH  OF 

TRUSTBBL     ' 

1.  A  deed  of  trust  empowered  the  trustee  to 
collect  the  rents  and  profits,  and  educate  and 
maintain  the  beneficiaries,  and  keep  the  es- 
tate in  repair,  during  the  life  of  A.  and  her 
children,  with  power  to  sell  and  reinvest.  Held 
an  executory  trust,  and  that  the  title  to  the 
property  remained  in  the  trustee  so  1od«  as  A. 
or  any  of  her  children  lived. 

2.  The  death  of  a  trustee  named  In  a  deed 
creating  a  trust  does  not  destroy  the  trust,  but 
the  oldest  son  of  the  trustee  becomes  his  suc- 
cessor. In  law,  unless  the  court  names  and  ap- 
points another  trustee. 

Appeal  from  common  pleas  circuit  court  of 
Greenwood  county;  E^lugh,  Judge. 

Action  by  Reynolds  and  others  against 
lleynolds    and    others,    in    partition.    Rule 


against  C.  A.  C.  Waller  and  W.  L.  Durst  to 
show  cause  why  they  had  not  complied  with 
their  bids  on  the  sale  of  such  lands.  Rule 
made  absolute,  and  respondents  to  rule  ap- 
peal.   Reversed. 

Sheppards  &  Grler,  for  appellants.  Gray- 
don  &  Giles,  for  respondents. 

POPB,  J.  The  plaintiffs  and  defendants, 
under  an  Impression  that  they  were  tenants  in 
common  In  fee  simple  of  a  tract  of  land  con- 
taining about  50  acres,  in  the  town  of  Green- 
wood, set  on  foot  an  action  for  partition 
among  tbemselvea  A  decree  was  passed  In 
said  action,  requiring  the  lands  to  be  sold,  and 
the  proceeds  of  sales  to  be  divided  as  the  de- 
cree announced.  The  lands,  after  being  divid- 
ed Into  lots,  were  sold,  and  at  such  sale  the 
appellants,  C.  A-  0.  Waller  and  William  L. 
Durst,  became  the  purchasers  of  certain  par- 
cels of  said  lands;  but,  having  taken  the  ad- 
vice of  counsel  learned  in  the  law,  when  titles 
were  tendered  them  for  such  parcels  of  land 
they  declined  to  comply,  and  rejected  the  titles 
tendered,  upon  the  ground  that  by  the  terms 
of  the  deed  from  Bennett  Reynolds,  Sr.,  to 
Bennett  Reynolds,  Jr.,  as  trustee,  the  widow 
and  children  of  Bennett  Reynolds,  Jr.,  only 
had  life  estates  In  said  tract  of  land,  and  that 
these  purchasers  had  been  Induced  to  become 
such  upon  the  pledge  that  the  title  to  the  same 
should  convey  said  parcels  of  land  in  fee  sim- 
ple, and  that  if  such  title  was  in  fee  simple 
they  would  accept  the  same,  but  not  other- 
wise. Therefore  In  1901  a  rule  was  Issued  re- 
quiring said  Waller  and  Durst  to  show  cause 
why  they  had  not  complied  with  their  bids  for 
said  lands.  The  respondents  made  a  formal 
return,  submitting  themselves  to  the  court,  but 
claiming  that  under  said  decree  and  said  deed 
the  interest  of  the  parties  to  the  action  was 
only  life  estates.  The  circuit  Judge  made  the 
rule  absolute,  holding  that  by  the  rule  in  Shel- 
ley's Case  the  title  to  the  plaintiffs  and  de- 
fendants, as  the  widow  and  children  of  Ben- 
nett Reynolds,  Jr.,  became  a  fee^simple  estate. 
From  this  decree  the  respondents  to  the  rule, 
C.  A.  a  Waller  and  William  Lu  Durst,  have 
appealed  upon  the  ground  that  the  rule  in 
Shelley's  Case  could  not  apply  so  as  to  enlarge 
the  life  estate  into  a  fee  simple.  So  It  now 
becomes  necessary  to  construe  the  deed  in 
question,  in  order  to  ascertain  if  the  appeal 
should  or  should  not  be  sustained.  The  deed 
Is  as  follows:  "This  indenture,  made  this 
fifth  day  of  July,  in  the  year  eighteen  hundred 
and  seventy-seven,  between  Bennett  Reynolds, 
Senior,  and  Bennett  Reynolds,  Junior,  trus- 
tee, both  of  the  state  and  county  aforesaid, 
wltnesseth:  That  the  said  Bennett  Reynolds, 
Senior,  in  consideration  of  the  natural  love 
and  affection  which  he  bears  for  Henrietta  R. 
Reynolds  and  her  children,  the  issue  of  her 
present  marriage,  and  in  further  consideration 
of  the  sum  of  ten  dollars  to  him  In  hand  paid 
by  Bennett  Reynolds,  Junior,  trustee,  as  afore- 
said, the  receipt  whereof  is  hereby  acknowl- 
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edged,  hath  bargahied,  sold,  released,  and  con^ 
reyed,  and  by  these  presents  do  bargain,  sell, 
release,  and  convey^  nnto  the  said  Bennett 
Reynolds,  trustee,  as  aforesaid,  all  that  parcel 
or  lot  of  land  situated  within  and  adjoining 
the  town  of  Greenwood,  in  the  state  and  coun- 
ty aforesaid,  bounded  on  the  north  by  lands 
of  L.  D.  Merriman,  east  by  lands  of  Bennett 
Reynolds,  Sr.,  south  by  lands  of  A.  P.  Boozer, 
Main  street,  and  L.  D.  Merriman,  and  west  by 
lands  of  L.  D.  Merriman  and  W.  H.  Bailey, 
containing  sixty-two  acres,  more  or  less,  and 
has  such  shape,  metes,  and  bounds  as  are  rep- 
resented by  annexed  plat  made  by  B.  F.  Reyn- 
olds   day  of ,  1877.    Together  wi^ 

all  and  singular,  the  rights,  members,  heredit- 
aments, and  appurtenances  to  the  said  prem- 
ises belonging,  or  In  anywise  Incident  or  ap- 
pertaining. TV)  haye  and  to  hold,  all  and 
singular,  the  said  premises,  with  the  appur- 
tenances, unto  the  said  Bennett  Reynolds,  Ju- 
nior, trustee,  as  aforesaid,  his  successors  and 
assigns.  In  trust,  and  to  and  for  the  several 
uses.  Intents,  and  purposes  hereinafter  men- 
tioned, namely:  First  In  trust  for  the  sole 
and  separate  use  of  Henrietta  R.  Reynolds, 
wife  of  the  above-named  Bennett  Reynolds, 
Junior,  and  her  children,  the  issue  of  her  pres- 
ent marriage,  during  the  term  of  their  natural 
lives,  free  from  the  liabilities  of  any  husband 
or  husbands  they  or  any  of  them  now  have 
or  may  hereafter  have,  and  in  trust  for  the 
survivor  or  survivors  of  them.  Secondly.  In 
trust  to  take  the  rents,  issues,  and  profits 
there  and  out  of  the  same  to  keep  the  estate 
In  good  repair  and  Improve  the  same;  to  de- 
fray the  exx>enses  of  maintaining  and  educat- 
ing the  said  cestuy  que  trust  And  the  said 
Bennett  Reynolds,  Senior,  hereby  declares  that 
upon  the  decease  of  the  last  surviving  cestuy 
que  trust  the  said  trust  estate  shall  cease  and 
determine,  and  the  said  land  above  described 
shall  belong  in  fee  simple  absolute  to  their 
heirs  then  living;  and  the  said  Bennett  Reyn- 
olds, Senior,  further  declares  that  the  said  Ben- 
nett Reynolds,  Junior,  trustee,  as  aforesaid, 
may  sell  and  convey  the  above-described  trust 
estate,  or  any  part  thereof,  and  execute  valid 
titles  therefor,  whenever  in  his  judgment  It 
may  be  for  the  Interest  of  the  estate,  and  for 
the  benefit  of  the  cestuy  que  trust,  or  any 
of  them,  and  reinvest  the  proceeds  thereof  for 
the  like  uses,  intents,  and  purposes,  and  with 
the  same  limitation,  as  the  original  estate. 
And  the  said  Bennett  Reynolds,  Jr.,  hereby 
signifies  his  acceptance  of  this  trust,  and  cove- 
nants and  agrees  to  and  with  the  said  Bennett 
Reynolds,  Senior,  faithfully  to  discharge  and 
execute  the  same  according  to  the  true  intent 
and  meaning  of  these  presents.  In  witness 
whereof,  I  have  hereunto  set  my  hand  and 
seal  this  fifth  day  of  July,  eighteen  hundred 
and  seventy-seven.  Bennett  Reynolds,  Sr. 
[L.  8.]  Bennett  Reynolds,  Jr.  [L.  S.]  Sign- 
ed, sealed,  and  delivered  in  the  presence  of  A. 
P.  Boozer,  J.  O.  Nlckles." 

The  following  are  the  grounds  of  appeal: 
''(I)  Because  it  was  error  In  his  honor  to  hold 


that  Qnder  the  trust  deed,  under  the  role  In 
Shelley's  Case,  Mrs.  Reynolds  and  her  diil- 
^ren  took  an  estate  In  fee,  the  errors  being: 
(a)  In  defeating  the  clear  Intention  of  the  par- 
ties to  said  trust  deed,  declared  in  express 
terms:  First,  that  the  said  Mrs.  Reynolds 
and  her  children,  the  issue  of  the  marriage 
with  said  Bennett  Reynolds,  Jr.,  should  take 
an  estate  for  life  only;  second,  that  upon  the 
determination  of  the  trust  estate  the  heirs  of 
said  cestui  que  trust  then  living  should  take 
an  estate  in  fee  simple,  (b)  Because  the  dear 
Intention  of  the  grantor  was  to  convey  a  life 
estate  only  to  Mrs.  Reynolds  and  her  children 
by  the  marriage  with  Bennett  Reynolds,  Jr., 
remainder  over  In  fee  to  their  heirs  living  at 
the  time  of  termination  of  the  trust  estate, 
which  was  to  continue  until  the  death  of  the 
last  surviving  cestui  que  trust  (c)  Because 
the  words  made  use  of  by  the  said  grantor  are 
words  of  purchase,  and  not  words  of  limita- 
tion, and  the  rule  in  Shelley's  Case  has  no  ap- 
plication whatever,  (d)  Because  the  use  of 
the  words,  *their  heirs  then  living,  in  fee  sim- 
ple absolute,'  cannot  mean  that  they  are  to 
take  by  descent,  but  as  purchasers,  and  there- 
fore the  rule  in  Shelley's  Case  cannot  apply, 
(e)  Because  until  the  determination  of  the 
trust  estate  as  limited  in  said  trust  deed  no 
valid  title  in  fee  can  be  conveyed,  (f)  Be- 
cause the  rule  In  Shelley's  Case  does  not  apply 
in  this  case.  (2)  It  was  error  in  his  honor  to 
construe  the  said  trust  deed  to  convey  a  fee 
to  Mrs.  Reynolds  and  her  children,  and  to  re- 
quire the  respondents  herein  to  comply  with 
their  said  bid,  when  it  Is  apparent  by  the 
terms  of  the  said  trust  deed  that  the  said  Mrs. 
Reynolds  and  her  said  children  have  only  a 
life  estate,  and  under  the  proceedings  herein 
the  purchaser  at  said  sale  could  acquire  no 
greater  interest  but  would  take  a  life  estate 
only." 

We  wiU  examine  this  deed  to  ascertain 
what  was  the  intention  of  Bennett  Reynolds, 
Sr.,  and  also  to  see  whether  such  intention,  as 
developed  by  the  terms  of  the  deed.  Is  con- 
trary to  law:  (1)  It  is  patent  that  a  life  es- 
tate has  been  carved  out  by  the  grantor.  He 
uses  these  words:  ''First.  In  trust  for  the 
sole  and  separate  use  of  Henrietta  Reynolda, 
wife  of  the  above-named  Bennett  Reynolds. 
Jr.,  and  her  children,  the  issue  of  her  present 
marriage,  during  the  term  of  their  natural 
lives,  •  ♦  •  and  in  trust  for  the  survivor 
or  survivors  of  them.  Second.  In  trust  to  take 
the  rents,  issues,  and  profits  thereof,  to  keep 
the  estate  in  good  repair  and  improve  the 
same;  to  defray  the  exi)enses  of  maintaining 
and  educating  the  said  cestuy  que  trust.  And 
the  said  Bennett  Reynolds,  Sr.,  hereby  de- 
clares that  upon  the  decease  of  the  last  sur- 
viving cestuy  que  trust  the  said  trust  estate 
shall  cease  and  determine,  and  the  said  land 
above  described  shall  belong  in  fee  simple  ab- 
solute to  their  heirs  then  living.  •  •  •»» 
The  parties  entitled  to  this  life  estate.are  Mrs. 
Henrietta  R.  Reynolds  and  her  children,  one 
of  whom,  who  had  Intermarried  with   Mr. 
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John  A.  Barksdatev  has  recenOj  departed  this 
life,  childless,  leaying  her  husband  and  her 
mother  and  brothers  and  sisters  as  her  only 
heirs  at  law.  So  that  now  the  life  estate  by 
the  terms  of  the  deed  is  confined  to  the  said 
Mrs.  Henrietta  R.  Reynolds  and  the  liying 
children  of  said  Mrs.  Reynolds.  (2)  It  was 
the  intention  of  the  grantor  at  the  «cpiratlon 
of  the  last  life  estate  that  the  lands  conyeyed 
in  trust  should  pass  directly  to  the  heirs  of 
the  life  tenants,  not  through  the  life  tenants, 
but  directly  from  the  grantor;  the  conveyance 
to  the  heirs  of  the  life  tenants  should  be  "to 
their  heirs  then  liying."  (3)  The  trustee,  his 
successors  or  assigns,  should  hold  such  lands 
in  trust  for  and  during  the  natural  lives  of  the 
Ufe  tenants,  or  the  survivor  or  survivors  of 
tiiem,  and  no  longer,  for  the  deed  declares 
'that  upon  the  decease  of  the  last  surviving 
cestuy  que  trust  the  said  trust  estate  shall 
cease  and  determine,  'and  the  said  lands 
above  described  shall  belong  in  fee  simple  ab- 
solute to  their  heirs  then  living/"  But  while 
the  trust  lasted  the  trustee  was  directed  to 
employ  the  rents,  issues,  and  profits  of  the 
trust  lands  to  keep  the  estate  in  good  repair 
and  improve  the  same;  second,  to  defray 
therewith  the  expenses  of  maintaining  and 
educating  the  said  cestui  que  trust;  and,  third, 
the  trustee  was  empowered  to  "sell  and  con- 
vey *the  above-described  trust  estate,  or  any 
part  thereof,  and  execute  valid  titles  therefor, 
whenever  in  his  Judgment  it  may  be  for  the 
interest  of  the  estate,  and  for  the  benefit  of 
the  cestuy  que  trust,  or  any  of  them,  and  rein- 
vest the  proceeds  thereof  for  the  like  uses,  in- 
tents, and  purposes,  and  with  the  same  limits- 
tlons»  as  the  original  estate." 

We  will  now  consider  if  the  expressed  in- 
tuition of  Bennett  Reynolds,  Sr.,  in  his  deed 
to  his  son,  Bennett  Reynolds,  Jr.,  as  trustee, 
contravenes  any  principles  of  law,  which  will 
prevent  the  execution  of  such  intention.  The 
circuit  Judge  has  held  in  his  decretal  order 
"that  the  trusts  created  by  the  trust  deed 
have  been  fully  executed,  as  the  youngest 
child  of  Bennett  Reynolds,  Junior,  is  about 
grown."  "And  it  seems  to  the  court  that,  un- 
der the  rule  in  Shelley's  Case,  Mrs.  Reynolds 
and  her  children  took  by  said  trust  deed  an 
estate  in  fee  in  the  said  lands,  as  tenants  in 
common."  We  cannot  agree  with  the  circuit 
judge  that  the  trusts  created  by  the  deed  are 
fully  executed.  In  Porter  v.  Doby,  2  Rich. 
Eq..  at  page  53,  the  court  said:  "The  test  of 
an  executory  trust  is  that  the  trustee  has  some 
duty  to  perform,  for  the  performance  of  which 
it  is  necessary  that  the  title  be  regarded  as 
abiding  in  him."  This  definition  has  been 
several  times  recognized  as  correct  Garrigan 
V.  Drake,  86  S.  G.  864, 15  S.  E.  339.  In  Porter 
V.  Doby,  supra,  it  was  held:  "Here  nothing 
can  be  plainer  than  that  the  trustee  could  not 
perform  the  trusts  conferred  on  him  without 
retaining  the  title  and  the  property.    His  trust 


was  to  maintain  Edmund  and  Susannah  dur- 
ing their  Joint  lives,  and  Susannah,  If  she 
should  be  the  survivor,  out  of  the  profits  and 
Income  of  the  property.  She  actually  sur- 
vived, and  it  was  therefore  impossible  that 
the  trust  should  have  been  executed  at  any 
time  during  Edmund's  life."  In  the  case  at 
bar  the  trustee  was  to  take  the  rents  and  prof- 
its, and  out  of  the  same  to  keep  the  estate  In 
good  repair  and  improve  the  same,— a  continu- 
ing duty,— and  also  to  defray  the  expenses  of 
maintaining  and  educating  the  said  cestui  que 
trust,  and  this  duty  of  "maintaining"  the 
cestu)  que  trust  is  to  continue  as  long  as  the 
trust  lasts.  There  is  no  estate  given  by  this 
deed  directly  to  the  cestui  que  trust,  and  it  is 
limited  to  the  persons  named,  and  the  sur- 
vivors of  them.  One  of  them  is  dead.  There 
are,  therefore,  already  survivors.  But  it  may 
be  suggested  that  the  trustee,  Bennett  Reyn- 
olds, Jr.,  is  dead,  and  has  been  so  since  1890. 
The  death  of  a  trustee  named  in  a  deed  cre- 
ating a  trust  does  not  destroy  the  trust  The 
court  of  equity  will  keep  it  alive  as  long  as 
any  duty  as  trustee  shall  continue.  Besides, 
the  oldest  son  of  Bennett  Reynolds,  Jr.,  is  his 
successor,  in  law,  as  such  trustee,  unless  the 
court  names  and  appoints  another  trustee. 
For  the  moment,  no  doubt,  the  circuit  Judge 
overlooked  the  fact  that  this  deed  of  trust  pro- 
vides for  the  performance  by  the  trustee,  ac- 
cording to  his  best  Judgment,  of  the  power  tx> 
sell  all  or  any  part  of  this  trust  estate,  and 
reinvest  the  proceeds.  As  was  said  in  Garri- 
gan V.  Drake,  supra,  of  precisely  similar  lan- 
guage, in  the  deed  of  trust  here  under  ccm- 
sideration,  after  quoting  from  the  language 
used  by  Ghancellpr  Harper  in  Posey  v.  Obok, 
1  Hill,  Law,  413:  "In  this  case  the  trustee, 
when  he  deems  best,  is  authorized  to  sell  and 
reinvest  This  he  manifestly  could  not  do  un- 
less the  legal  title  remained  in  him."  Bennett 
Reynolds,  Jr.,  as  trustee,  or  his  successor  in 
office,  by  this  deed  of  trust  is  allowed  to  sell 
any  part  or  all  of  the  trust  estate.  This  pow- 
er exists  today.  Hence  there  is  no  marked 
power  of  trustee  under  this  deed.  It  Is  not  an 
executed,  but  an  executory,  trust  And  it  is 
well  settled  in  this  state  that  the  rule  in  Shel- 
ley's Oase  cannot  apply  to  executory  trusts. 
Posey  V.  Gook,  1  EUll,  Law,  413;  Porter  v. 
Doby,  2  Rich.  Eq.  53;  Garrigan  v.  Drake,  36 
a  G.  854,  15  S.  EL  839;  Shaw  v.  Robinson,  42 
a  G.  346,  20  S.  E.  161;  Mclntyre  v.  Mclntyre, 
16  S.  G.  294;  and  many  other  cases.  The  rule 
as  to  heirs  will  be  found  in  Dukes  v.  Faulk, 
87  a.  a  255, 16  S.  B.  122,  34  Am.  St  Rep.  745. 
Then  it  Is  seen  the  exceptions  are  well  taken, 
and  therefore  the  decretal  order  must  be  set 
aside  and  reversed.  The  original  decree  can- 
not stand  for  want  of  the  presence  of  a  trus- 
tee as  successor  of  Bennett  Reynolds,  Jr.,  as  a 
party  thereto.  It  is  the  Judgment  of  this 
court  that  the  Judgment  of  the  circuit  court 
be  reversed. 
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(113  Ga.  863) 

BOARD  OF  TRUSTEES  OP  GATE  CITY 
GUARD  T.  OITY  OF  ATLANTA. 

<Suf)reme  Court  of  Georgia.    July  19,  1901.) 

TAXATION— KXBMPTIONS-PUBLIC  PROPBRTY— 
CONSTITUTIONAL  LAW. 

1.  Public  property,  within  tlie  meaniug  of 
that  clause  of  the  constitution  which  authorizes 
the  general  assembly  to  exempt  from  taxation 
**aU  public  property,  embraces  only  such  prop- 
erty as  is  owned  by  the  state,  or  some  political 
division  thereof,  and  title  to  which  is  rested  di- 
rectly in  the  state,  or  one  of  its  subordinate 
political  divisions,  or  in  some  person  holding 
exclusively  for  the  benefit  of  tKe  state,  or  a 
subordinate  public  corporation. 

2.  It  follows  from  the  ruling  stated  in  the 
preceding  not6  that  that  portion  of  the  act  of 
the  general  assembly  approved  October  13, 
1885.  and  now  embodied  in  Pol.  Code,  §  1156, 
whjch  declares  that  each  armory  "owned*'  and 
occupied  by  any  command  of  the  volunteer  mil- 
itary forces  of  the  state  "shall  be,  to  all  intents 
and  purposes,  public  property,  •  •  •  and 
as  such  public  property  •  •  •  shall  be  ex- 
empt from  any  taxation,  state,  county  or  mu- 
nicipal," is  in  violation  of  the  constitution,  and 
therefore  null  and  void. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
A.  W.  Flte,  Judge. 

Action  between  the  Board  of  Tnustees  of 
the  Gate  City  Guard  and  the  city  of  Atlanta. 
From  the  judgment  the  board  of  trustees 
brings  error.    Affirmed. 

Jas.  F.  O'Neill,  for  plaintiff  In  error.  Jas. 
L.  Mayson  and  W.  P.  Hill,  for  defendant  in 
error. 

OOBB,  J.  On  October  18,  1885,  an  act  was 
approved  which  declared:  "Each  armory 
owned  and  occupied  by  any  command  of  said 
volunteer  forces  shall  be,  tx>  all  intents  and 
purposes,  public  property— that  is  to  say,  the 
state  shall  have  the  right  to  use  the  same  for 
public  purposes  of  a  military  character,  to 
quarter  troops  therein  in  times  of  emergency, 
to  be  Judged  of  by  the  commander-in-chief, 
and  to  otherwise  use  the  same  for  military 
purposes,  such  use,  however  to  be  consistent 
with  the  occupation  of  the  same  by  said  com* 
mand  holding  the  legal  title  thereto,  and  so 
as  not  to  oust  the  said  command  thereflx)m, 
and  as  such  public  property,  each  said  ar- 
mory, and  the  land  upon  which  it  Is  situated 
while  It  is  used  and  occupied  as  such,  shall 
be  exempt  from  any  taxation,  state,  county  or 
municipal.  The  adjutant  and  inspector  gen- 
eral shall  see  that  all  such  armories  are  kept 
In  serviceable  condition,  and  shall  report  on 
the  same  to  the  commander-in-chief  in  his  an- 
nual report  AH  rents  or  income  of  any  por- 
tions of  such  armories  shall  be  the  property 
of  the  command  owning  the  same.  The  state 
shall  not  appropriate  any  money  for  the  re- 
pair of  such  buildings,  but  all  repairs  and 
other  expenses  Incident  to  preserving  and  re- 
pairing such  buildings  shall  be  paid  by  the 
command  owning  the  same."  Acts  1884-85, 
p.  84,  §  15  (Pol.  Code,  §  1156).  Under  the 
constltutiCMi  'the  general  assembly  may,  by 
law,  exMDpt  from  taxation  all  public  proper- 


ty.** Oiv.  Code,  §  5884.  The  general  assem- 
bly, under  the  authority  thus  granted,  has  de- 
clared that  "all  public  property"  shall  be 
exempt  from  taxation.  Pol.  Code,  §  702.  In 
Mundy  v.  Van  Hoose,  104  Ga.  299,  30  &  B. 
783,  Mr.  Justice  Little  says:  "  'Public  prop- 
erty,' in  the  sense  as  used  in  the  provision 
for  rendering  property  exempt,  means  prop- 
erty belonging  to  the  state,  or  the  political  di- 
visions thereof,  such  as  counties,  cities,  towns, 
and  the  like."  Taxation  la  the  rule,  and  ex- 
emption the  exception.  Athens  City  Water- 
works Co.  V.  Mayor,  etc.,  of  City  of  Athens, 
74  Ga.  413.  The  general  assembly  has  no  au- 
thority whatever  to  exempt  from  taxation 
any  species  of  property  except  those  specific- 
ally mentioned  in  the  constitution.  Any  one 
claiming  an  exemption  from  taxation  must 
show  an  act  of  the  general  assembly,  passed 
in  pursuance  of  the  constitution,  authorizing 
the  exemption;  and  in  construing  such  an 
act  every  doubt  is  to  be  resolved  In  favor  of 
taxation  and  against  exemption.  In  the  pres- 
ent case  an  effort  is  made  to  enforce  an  at- 
tempt by  the  general  assembly  to  exempt 
from  taxation  the  property  of  a  private  corpo- 
ration known  as  the  "Board  of  Trustees  of 
the  Gate  City  Guard."  The  exemption  trotn 
taxation  is  claimed  under  that  part  of  the  act 
above  referred  to  which  declares  that  an  ar- 
mory owned  and  occupied  by  the  volunteer 
military  forces  of  the  state  shall  be  public 
property  to  all  intents  and  purposes.  It  is  not 
pretended  that  the  building  in  which  the  ar- 
mory of  the  Gate  City  Guard  Is  located  is 
owned  by  the  state,  or  any  political  division 
thereof,  or  that  the  corporation  which  holds 
the  title  to  the  building  holds  itexdusively  for 
the  benefit  of  the  state,  or  a  subordinate  pub- 
lic corporation.  It  is  claimed,  however,  that 
a  portion  of  the  building  is  used  entirely  for 
purposes  which  are  of  a  public  nature;  and 
that,  while  the  corporation  derives  an  Income 
from  the  remaining  portion  of  the  building, 
this  income^  after  paying  the  debts  of  the 
corporation  incurred  in  the  erection  and  main- 
tenance of  the  property,  is  used  exclusively 
for  pul>lic  purposes  in  maintaining  the  mili- 
tary company  known  as  the  '*Gate  City 
Guard,"  which  is  a  part  of  the  regular  volun- 
teer military  forces  of  the  state.  That  pri- 
vate property  is  used  exclusively  for  public 
purposes  does  not  change  the  nature  of  the 
property,  or  the  titie  thereto,  so  as  to  convert 
it  into  public  property.  It  is  not  necessary 
in  the  present  case  to  determine  who  would 
be  the  owners  of  this  property  In  the  event 
it  should  ever  cease  to  be  used  for  the  pur- 
poses for  which  the  military  company  was 
organized  and  the  property  acquired,  but  it  is 
sufficient  to  determine,  as  it  can  be  without 
difficulty  decided,  under  the  facts  of  the  pres- 
ent case,  that  neither  the  legal  nor  equitable 
title  to  the  property  is  in  the  state,  or  any 
political  division  thereof.  It  Is  therefore  not 
public  property,  within  the  meaning  of  the 
clause  of  the  constitution  which  declares  that 
the  general  assembly  shall  have  authority  to 


Ga.) 


ALMAND  T.  WHITAKER. 


395 


exempt  public  property  from  taxation.  Pri- 
vate property  cannot  be  converted  into  public 
property  by  the  simple  declaration  of  tbe  gen- 
eral assembly;  and  especially  is  this  true 
when  the  purpose  of  the  declaration  is  to  re- 
lieve private  property  from  a  burden  which 
the  constitution  says  in  unmistakable  terms 
Shan  be  borne  by  it  for  the  benefit  of  the  pub- 
lic. The  act  of  1885  above  referred  to,  which 
attempted  to  exempt  from  taxation  armories 
owned  by  military  companies,  Is  unconstitu- 
tional and  void,  and  the  court  did  not  err  in 
so  treating  it,  and  in  holding  that  the  armory 
owned  by  the  Board  of  Trustees  of  the  Gate 
City  Guard  was  subject  to  taxation  at  the 
instance  of  the  authorities  of  the  city  of  At- 
lanta. '  Judgment  affirmed.  All  the  Justices 
concurring. 

(US  Qa.  889) 

AliBlAND  et  si  V.  WHITAKBR  et  aL 
(Supreme  Court  of  Georgia.    July  19,  1901.) 

WIIiLr-OONSTRUCTION— RIGHTS  OF  BBNBFI- 

CIARIBS. 
Under  the  general  rule  of  construction,  a 
will  whereby  property  is  given  to  the  named 
"children"  of  A.,  to  the  named  "heirs"  of  B., 
and  to  O.,  with  provision  for  an  *'equal  divi- 
sion," must,  when  there  is  nothing  to  indicate 
a  contrary  intention  on  the  oart  of  the  testator, 
be  so  interpreted  and  carried  into  effect  as  that 
the  beneficiaries  shall  take  per  capita,  and  not 
per  stirpes. 

(Syllabus  by  the  Oonrt) 

Brror  from  superior  court,  Rockdale  coun- 
ty; B.  J.  Reagan,  Judge. 

Action  between  B.  B.  Almand  and  others 
and  A.  Whitaker,  executor,  and  others. 
From  the  Judgment,  Almand  and  others  bring 
error.    Reversed. 

A.  0.  McCalla  and  J.  R.  Irwin,  for  plain- 
tiffs tn  error.  Geo.  W.  Gleaton  and  A  (X 
McCalla,  for  defendants  in  error. 

4 

LUMPKIN,  P.  J.  In  the  second  item  of 
the  will  of  James  H.  Smith  he  devised  certain 
land  to  his  two  daughters,  Mrs.  Jane  E.  Over< 
ton  and  Mary  O.  Ck)wen.  The  third  item  of 
his  will  read  as  follows:  *'I  give  and  be- 
queath the  balance  of  my  lands,  consisting 
of  three  hundred  and  fifty  acres,  to  the  fol- 
lowing named  heirs  of  my  estate:  To  Mrs. 
Nancy  A.  McDonald's  children,  names  as  fol- 
lows: Mrs.  B.  B.  Almand,  Mrs.  Martha  L. 
Still,  James  M.  McDonald,  Benjamin  B.  Mc- 
Donald, Howard  0.  McDonald;  to  the  heirs 
of  H.  F.  Smith,  Idrs.  EUma  M.  Harper,  Wil- 
liam G.  Smith,  Isaac  D.  H.  Smith,  Wilmer  Z. 
Smith,  and  Bettie  Nannie  M.  Smith.  The 
above-named  lands  to  be  sold  by  my  executor, 
and  equal  division  made  between  the  above- 
named  heirs  as  soon  as  practicable  after  my 
decease;  also  John  H.  Smith,  who  is  now  liv- 
ing  in  Texas,  who  is  my  eldest  son."  The 
question  for  decision  is  whether,  under  the 
latter  item,  the  named  devisees  each  took  an 
imdivided  eleventh  of  the  proceeds  of  the  350 
acres  of  land;  or  whether  the  proceeds  thereof 
were  to  be  divided  into  three  equal  shares,  one 


of  which  should  goto  the  five  children  of  Bfrs. 
McDonald,  another  to  the  five  heirs  of  H.  F. 
Smith,  and  the  remaining  share  to  John  H. 
Smith,  the  testator's  son,  who  lived  in  Texas. 
The  trial  Judge  held  that  the  division  should 
be  made  as  last  indicated;  that  is,  per  stirpes. 
We  are  of  the  opinion  that  it  should  be  made 
per  capita.  The  general  rule  of  construction 
is  that,  "under  a  gift  to  'children  and  grand- 
children,' or  to  A.  and  tne  children  of  'B.,  w 
the  children  of  A.  and  B.,  or  to  the  children 
of  A.  and  the  children  of  B.,  or  to  A.  and  B. 
and  their  children,  or  to  a  class  and  their 
children,  all  take  per  capita";  though  the 
**pre8iunption  in  favor  of  a  per  capita  dis- 
tribution yields  readily  In  favor  of  any  indi- 
cation of  a  contrary  Intent"  29  Am.  &  Eng. 
Bnc.  Law,  421-424.  To  the  same  effect,  see 
2  Jarm.  Wills,  756,  and  Schouler,  Wills,  { 
540.  This  general  rule  applies,  we  think,  to 
the  present  case;  for  there  is  not  in  the  will 
now  before  us  "any  Indication  of  a  contrary 
intent,"  or  what  Mr.  Jarman  terms  "a  very 
faint  glimpse  of  a  different  intention  in  the 
context."  On  the  contrary,  the  testator 
named  els  nominlbus  the  precise  persons  who 
were  to  receive  the  proceeds  of  the  lands 
mentioned  In  the  third  item  of  his  will. 
He  further  declared,  in  the  most  distinct  and 
unequivocal  language,  that  these  lands  should 
be  sold  by  his  executor,  "and  equal  division 
made  between"  the  10  persons  first  mention- 
ed as  heirs  and  his  son,  John  H.  An  equal 
division  could  not  possibly  be  made  among 
these  11  persons  without  giving  to  each  of 
them  an  eleventh  of  the  proceeds  of  the  real- 
ty. A  division  on  any  other  plan  would,  it 
seems,  defeat  the  express  direction  of  the 
testator,  so  far  as  the  same  may  be  gathered 
from  the  language  he  employed  in  framing  his 
will. 

It  was  insisted  on  the  argument  here  that 
as  the  word  "between"  was  used  after  desig- 
nating by  groups  the  children  of  Mrs.  Mc- 
Donald and  the  heirs  of  H.  F.  Smith,  and, 
as  this  term  could  be  properly  employed, 
relatively  to  dlvisees,  only  with  reference  to 
two  persons  or  groups  of  persons.  It  indicated 
an  intention  on  the  part  of  the  testator  to 
make  a  division  per  stirpes.  Orammatically, 
this  is  true  as  to  the  word  "between,"  and  If 
the  will  had,  in  this  connection,  made  no  men- 
tion of  John  H.  Smith,  the  testator's  eldest 
son,  the  contention  of  counsel  would  be  forci- 
ble indeed.  But,  as  John  H.  was  specifically 
named,  and  as  he  was  to  share  equally  with 
the  others  in  the  division  contemplated  by 
the  testator,  It  is  manifest  that  the  latter  did 
not  employ  the  term  "between"  in  its  usual 
and  proper  grammatical  sense.  This  case  is 
clearly  distinguishable  from  that  of  White  v. 
Holland,  92  6a.  216,  18  S.  B.  17,  44  Am.  St 
Rep.  87,  for  there  the  will  under  considera- 
tion, though  quite  similar  to  the  one  now 
before  us,  was  construed  with  reference  ts 
competent  aliunde  evidence  throwing  light 
upon  the  testamentary  incentlon.  Judgment 
reversed.    All  the  Justices  concurring. 


396 


88  SOUTHBASTBBN  BBPOBTBB. 


(Ga. 


(113  Ga.  920) 

SGAIiES  et  aL  T.  OHAMBBRa 

(Supreme  Oonrt  of  Cteorfia.    Jaly  28,  1901.) 

8ALB    OF    DBCBDBNTB    LAND-OPPORTUNITY 
TO  BID— DUTIBS  OF  CRIBR. 

1.  When  the  issue  in  controTersy  was  wheth- 
er a  crier  had  knocked  off  property  without  giv- 
ing persons  at  the  sale  fair  and  reasonable  op- 
portunity to  bid,  it  was  competent  to  show  b7 
one  present  that,  but  for  the  premature  termi- 
nation of  the  sale,  he  would  have  run  the 
property  up  higher. 

2.  A  mere  crier,  employed  by  an  administra- 
tor, does  not  control  toe  sale,  but  is  simply  the 
mouthpiece  of  the  lattor,  and  cannot,  over  his 
protest,  complete  the  sale;  certainly  not  when 
there  are  present  one  or  more  persons  willing 
to  bid  higher  if  allowed  an  opportunity  to  do 

BOb 

8.  Applying  to  the  facts  disclosed  by  the  rec- 
ord the  rtuings  abore  announced,  the  court  erred 
in  refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Banks  county; 
B.  B.  Bussell,  Judge. 

Action  between  I.  F.  Scaler  administrator, 
and  others,  and  J.  S.  (Chambers.  From  the 
Judgment  the  administrator  and  others  bring 
error.    Beyersed. 

Fletcher  M.  Johnson  and  H.  H.  Perry,  for 
plaintiffs  In  error.  W.  I.  Pike,  A.  P.  Wofford, 
and  N.  L.  Hutching,  for  defendant  In  error, 

COBB,  J.  Land  belonging  to  the  estate  of 
a  decedent  can  be  sold  in  this  state  only  in 
the  manner  prescribed  by  law.  If  the  dece- 
dent dies  Intestate,  the  land  must  be  sold  by 
the  administrator.  If  the  decedent  dies  tes- 
tate, the  land  must  be  sold  by  the  executor 
or  administrator  with  the  will  annexed  In  the 
maimer  provided  in  the  will.  In  the  absence 
of  provisions  in  the  will  on  the  subject,  the 
lands  must  be  sold  In  the  manner  prescribed 
by  law  for  sales  by  administrators.  Prior  to 
the  adoption  of  the  Code,  it  seems  that  it  was 
absolutely  essential  to  the  validity  of  a  sale 
of  land  belonging  to  the  estate  of  a  person 
who  died  testate  that  the  executor  should  per- 
sonally make  the  sale,  and  that  he  had  no 
authority  to  delegate  this  power  to  an  agent 
See  Atkinson  v.  Manufacturing  Ck>.,  58  Ga. 
280.  It  seems,  however,  that,  even  before  the 
adoption  of  the  Code,  an  administrator  might 
sell  the  lands  of  his  Intestate  by  an  agent 
Cheever  v.  Hora,  22  Qa.  600;  Bond  t.  Wat- 
son, Id.  637.  And  this  would  seem  to  be 
also  true  In  regard  to  executors 'who  were  not 
vested  by  the  will  with  any  discretion  as  to 
the  time,  place,  manner,  etc.,  of  making  the 
sales,  and  who  were  bound  by  the  laws  In  ref- 
erence to  sales  by  administrators.  The  Code 
provides  that  executors,  administrators, 
guardians,  and  trustees  are  authorized  to  sell 
and  convey  property  by  attorney  in  fact  In  all 
cases  where  they  may  lawfully  sell  and  con- 
vey In  person.  Civ.  Code,  §  dOOO.  It  would 
seem  from  this  that  since  the  Code,  If  an  ex- 
ecutor or  administrator  desires  to  sell  the  land 
of  the  estate  by  an  agent,  the  agency  must  be 
created  In  writing,  ar  that  Is  the  usual  mode 


of  appointing  attorneys  In  fact  It  la  not 
however,  necessary  to  decide  in  the  present 
case  whether  an  agency  created  by  parol 
would  be  valid.  An  administrator  can  un- 
doubtedly appoint,  In  writing,  an  agent  to  sell 
the  property  of  the  estate;  and  such  agent 
may  be  both  the  agent  to  sell  and  the  crier 
at  the  sale;  and,  when  he  acts  in  both  capaci- 
ties under  the  authority  thus  given,  each  and 
every  act  of  the  agent  which  was  within  the 
authority  given  would.  In  the  absence  of 
fraud,  bind  the  administrator;  the  administra- 
tor, of  course,  being  responsible  to  those  in- 
terested in  the  estate  for  the  mistakes,  mis- 
conduct, and  negligence  of  his  agent.  In  a 
case  where  the  administrator  makes  the  sale 
himself  It  is  not  absolutely  essential  to  the 
validity  of  the  sale  that  he  should  be  the  ac^ 
tual  crier  at  the  sale,  but  be  may  employ  a 
person  for  the  sole  purpose  of  crying  the  sale^ 
and  this  employment  may  be  either  In  writ- 
ing or  in  parol;  and.  If  the  purpose  of  audi 
employment  extends  no  further  than  that  of 
engaging  the  services  ol  a  mere  crier,  then  the 
crier  has  no  right  or  authority  to  do  any- 
thing In  connection  with  the  sale  except  under 
the  Immediate  supervision  of  the  administra- 
tion. He  Is  not  In  any  sense  the  agent  or 
attorney  In  fact  of  the  administrator.  He  is 
a  mere  servant  and  acts  solely  as  the  mouth- 
piece of  the  administrator,  and  muiat  do  noth- 
ing which  the  administrator  forbids,  and  must 
not  refuse  to  do  anything  which  he  com- 
mands. He  must  cry  the  sale  so  long  aa  the 
administrator  requires  it  to  be  cried,  and  must 
not  accept  any  one  as  a  purchaser  of  the 
property  until  authorized  to  do  so  by  the  ad- 
ministrator. An  auctioneer  is  .sometimes  also 
the  crier  at  the  sale,  but  he  is  always  more 
than  a  crier.  An  auctioneer  is  for  some  pur- 
poses the  agent  of  the  person  who  has  placed 
the  property  In  his  hands  for  sale.  See  Civ. 
Code,  I  3527.  If  an  administrator  create  an 
agency  to  sell  the  property  ot  his  intestate 
by  the  employment  in  the  manner  prescribed 
by  law  of  one  who  is  both  atictloneer  and 
crier,  then  the  auctioneer  aa  agent,  but  not 
solely  as  crier,  would  have  a  right  to  accept 
a  bid,  and  close  the  sale,  and  bind  the  admin- 
istrator by  such  acceptance.  In  such  a  case, 
of  course,  the  auctioneer  would  be  liable  to 
the  administrator  for  any  loss  that  might  re- 
sult to  him  or  the  estate  he  represented  on 
account  of  the  auctioneer's  misconduct  mis- 
take, or  negligence. 

When  the  principles  above  stated  are  ap- 
plied to  the  facts  of  the  present  case,  a  rever- 
sal of  the  Judgment  refusing  to  grant  a  new 
trial  Is  the  result  The  evidence  clearly  shows 
that  the  administrator  employed  the  person 
who  cried  the  property  as  a  mere  crier,  and 
did  not  confer  upon  him  anr  authority  as 
agent  or  attorney  In  fact  to  represent  him. 
He  was  the  mere  mouthpiece  of  the  admin- 
istrator. When  he  attempted  to  dose  the 
sale,  and  accept  a  bid  from  a  person  who 
had  made  an  offer  for  the  property,  and  th^ 
administrator's  attention  was  called  to  this, 
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and  acceptance  of  the  bid  as  final  prompt]/ 
repudiated  by  him,  no  complete  sale  was 
made,  for  the  simple  reason  that  the  offer  of 
the  bidder  was  never  accepted  by  the  admin- 
istrator, and  the  two  parties  essential  to  a 
complete  sale  were  wanting.  The  admlnistra-. 
tor  could  have  accepted  the  bid  if  he  had  seen 
proper  to  do  bo;  but  he  saw  proper  to  refuse 
to  accept  the  bid,  and  when  he  did  this  the 
sale  was  incomplete,  and  the  bidder  was  re- 
leased. It  was  argued  here  that,  because  the 
bidder  would  have  been  bound  to  have  com- 
plied with  the  bid  if  the  administrator  had  ac- 
cepted it,  therefore  the  administrator  was 
tx>and  to  accept  the  bid.  The  fallacy  of  this 
reasoning  is  apparent  The  bid  was  an  offer 
to  take  the  property  at  a  certain  price.  If 
accepted,  the  sale  was  complete;  if  refused, 
there  was  no  sale.  The  evidence  shows  that 
it  was  refused,  and  therefore  the  bidder  was 
not  only  released  from  his  bid,  but  deprived 
of  any  right  to  claim  the  property  as  having 
been  purchased  by  him  at  the  sale.  The  trial 
judge  overruled  the  motion  for  a  new  trial 
upon  the  assumption  that  the  evidence  would 
have  authorized  a  finding  that,  on  account  of 
the  dose  proximity  of  the  administrator  to 
the  crier  at  the  time  the  property  was  knocked 
dovm  by  the  crier,  the  administrator  had  as- 
sented to  the  acceptance  of  the  bid  by  the 
crier.  We  have  carefully  read  the  brief  of 
evidence  In  the  case  with  this  point  in  mind, 
and  we  are  constrained  to  disagree  with  our 
Brother  of  the  circuit  bench  in  the  conclusion 
he  has  reached.  It  seems  to  us  that  not  only 
was  there  no  evidence  to  authorize  a  finding 
that  there  was  an  implied  assent  by  the  con- 
duct of  the  administrator  at  the  time  the 
property  was  knocked  down,  but  the  evidence 
rather  demanded  a  finding  that  there  was  a 
prompt  repudiation  of  the  bid  as  soon  as  the 
attention  of  the  administrator  was  called  to 
the  fact  that  the  bid  had  been  accepted  by 
the  crier,  and  the  sale  attempted  to  be  com- 
pleted; the  attention  of  the  administrator 
having  been  for  the  moment  diverted  from  the 
actual  crying  of  the  sale.  As  the  case  is  re- 
manded for  a  new  trial,  we  have  ruled  upon 
the  controlling  question  in  the  case,  and  also 
upon  the  question  of  the  admissibility  of  cer- 
tain evidence;  the  last  ruling  being  contained 
in  the  first  headnote.  Judgment  reversed. 
All  the  Justices  concurring. 
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NOBWIOH  UNION  FIBB  INS.  SOa  t. 
WELLHOUSB. 

(Supreme  Court  of  Georgia.     July  20^  1901.) 

INSURANCa  —  MORTOAOBD    PROPBRTT  —  PAT- 
MBNT  TO  MORTGAGBB-ACTIQN  BT  OWNBR. 

1.  Where  an  owner  of  property  which  was 
destroyed  by  fire  had  taken  out  a  number  of  in- 
surance policies  on  the  sdme.  each  of  which 
contained  a  '^mortgage  clause,'*  making  the  in- 
surance payable  to  a  mortgagee  of  the  proper- 
ty, and  the  full  value  of  the  property  destroyed 
was  paid  to  such  mortgagee  by  some  of  the 
insurance  companies,  such  owner  thereafter 
iiad  no  right  of  action  against  another  insur- 


ance company,  even  if  before  such  settlement 
of  the  loss  it  may  have  been  liable  to  him  dp- 
on  its  policy. 

2.  If  a  plaintiff  has  himself  no  legal  ri^ ht  to 
bring  a  particular  action,  he  cannot  sustain  the 
same  by  amending  his  petition  so  as  to  sue 
for  the  use  of  another  part^. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Beld,  Judge. 

Action  by  Louis  Wellhouse,  for  the  use  of, 
etc.,  against  the  Norwich  Union  Fire  Insur- 
ance Society.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Reversed. 

King  &  Spalding,  for  plaintiff  in  errcHr. 
Fraaer  &  Hynds  and  Dorsey»  Brewster  & 
Howell,  for  defendant  In  error. 

FISH,  J.  WeUhouse  brought  a  suit  against 
the  Norwich  Union  Fire  Insurance  Society,  in 
which  be  alleged  that  the  defendant  was  in- 
debted to  him  in  the  sum  of  91,909.50,  as 
principal,  aa  Its  pro  rata  share  of  the  loss 
sustained  by  him  in  consequence  of  the  al- 
most complete  destruction  by  fire  of  a  build- 
ing which  btionged  to  kUn,  and  on  which  he 
held  a  policy  of  insurance  issued  by  the  de- 
fendant In  the  petition  the  plaintiff  alleged: 
The  policy  sued  on  had  attached  thereto  "a 
"mortgage  clause  with  full  contribution,* 
which  provided  that  the  iops  or  damage,  if 
any,  und^  this  policy,  shall  be  payable  to 
Southern  Trust  &  Bankii^^  Ck>mpany,  as  trus- 
tee,' etc.  Petitioner  saya,  however,  that  said 
trustee  has  no  vested  Interest  in  said  policy* 
and  hence  petitioner  brings  this  suit  on  said 
policy  to  recover  his  said  amount  of  damages 
and  loss  occasioned  by  said  fire."  It  appears 
from  an  agreed  statement  of  facts  introduced 
In  evidence  at  the  trial  that  at  the  time  of  the 
fire  there  were  in  existence  a  number  of  other 
poUdes  covering  the  property  damaged,  is- 
sued by  several  other  insurance  companies, 
among  which  was  a  policy  issued  by  the  Ger- 
mania  Fire  Insurance  Company  for  the  sum 
of  |2,000;  that  the  entire  amount  of  the  loss 
occasioned  by  the  fire  was  paid  by  these  other 
Insurance  companies,  each  company  paying  a 
stated  sum  as  its  pro  rata  shar^  of  the  same, 
the  Germanla  Insurance  Company  paying  the 
sum  of  11,909.50;  that  ead^  of  these  policies 
contained  ''a  clause  known  as  the  'mortgage 
clause,'  with  full  contribution,  which  provid- 
ed that  the  loss  or  damage  under  such  policy 
should  be  payable  to  the  Southern  Trust  & 
Banking  Company,  as  trustee,  said  Southern 
Trust  &  Banking  Company  holding  a  mort- 
gage or  deed  to  secure  an  indebtedness  on 
said  property  exceeding  the  amount  paid  on 
said  loss;  and  all  of  said  sums  of  money 
were  paid  to  said  Southern  Trust  &  Banking 
Company,  and  were  by  it  applied  to  the  pay- 
ment of  said  debt"  The  Oermania  Com- 
pany's policy  contained  a  clause  reserving  the 
right  to  cancel  the  policy  at  any  time,  as 
therein  provided,  but  stipulated,  "In  such 
case  this  policy  shall  continue  in  force  for 
the  benefit  only  of  the  mortgagee  (or  trustee) 
for  ten  days  after  notice  to  the  mortgagee 
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(or  tnuttee)  of  snch  cancellatl(»it  and  shall 
then  cease."  It  appeared  from  the  testlmonj 
that  prior  to  the  date  of  the  fire  one  Whitney, 
the  agent  of  the  Germania  Insurance  Com- 
pany, had  given  to  one  Hass,  as  agent  of 
WeUhouse,  notice  of  the  cancellation  of  the 
policy  issued  by  that  company,  and  that  Whit- 
ney thereupon  undertook  to  procure  for  Well- 
house  an  equal  amount  of  insurance  in  some 
other  insurance  company.  For  this  purpose 
he  applied  to  the  agents  of  the  Norwich  Union 
Fire  Insurance  Society,  and  they  agreed,  in 
behalf  of  that  company,  to  issue  a  policy  on 
the  property  for  the  sum  of  $2,000,  the  same 
amount  as  that  named  in  the  Germania  pol- 
icy. This  policy  was  written  by  the  agents 
of  the  Norwich  Company,  and  was  deliver- 
ed to  Whitney  on  the  day  before  the  fire 
occurred,  but  was  not  delivered  by  .Whit- 
ney to  Wellhouse  until  after  the  fire.  At 
the  trial  there  was  a  dispute  between  the 
parties  as  to  whether  Whitney,  when  he  ap- 
plied for  and  when  he  received  this  policy, 
was  acting  as  the  agent  of  Wellhouse,  or  as 
the  agent  of  the  Germania  Insurance  Com- 
pany, but,  in  the  view  which  we  take  of  the 
case,  this  question  is  immaterial.  Like  the 
other  policies,  the  policy  of  the  Norwich  Com- 
pany, as  alleged  in  the  petition,  contained  a 
clause  making  the  loss,  if  any,  payable  to  the 
Southern  Trust  &  Bai^klng  Company,  as  trus- 
tee. 'When  the  plaintiff  had  nearly  con- 
cluded the  introduction  of  his  testimony,  he 
amended"  his  petition,  so  as  to  sue  for  the 
use  of  the  Germania  Fire  Insurance  Company. 
This  amendment  to  the  petition  set  forth  the 
plaintiff's  version  of  facts  as  to  the  Germania 
policy,  and  the  facts  as  to  the  Norwich  pol- 
icy, and  alleged:  "(5)  That  on  the  19th  day 
of  October,  1895,  the  property  insured  under 
said  defendant's  said  policy,  and  which  had 
been  insured  under  the  said  policy  of  the  Ger- 
mania Fire  Insurance  Company,  was  destroy- 
ed by  fire.  That  the  fire  occurred  eight  days 
after  the  notice  of  cancellation  had  been  given 
by  the  Germania  Fire  Insurance  Company,  as 
above  set  out,  seven  days  after  the  said 
agents  of  defendant  society  had  agreed  to 
write  the  policy  sued  on  in  this  case,  and  the 
day  following  its  actual  delivery  by  the  de- 
fendant society  to  the  agent  of  said  Well- 
house.  That  under  the  terms  of  said  Germa- 
nia Company's  policy,  and  the  said  mortgage 
clause  attached  thereto,  said  Wellhouse  was 
«ntitied  to  five  days'  notice  of  cancellation, 
while  said  banking  and  trust  company  was 
entitled  to  ten  days'  notice  of  cancellation. 
That,  therefore,  at  the  time  of  said  fire 
*  *  *  the  situation  as  to  said  two  policies 
was  as  follows:  As  to  the  Germania  policy, 
it  was  not  subsisting  insurance  as  to  said 
Wellhouse,  the  owner  of  said  property,  but 
was  subsisting  insurance  as  to  said  banking 
and  trust  company,  mortgagee.  As  to  the  de- 
fendant society.  Its  said  policy  was  subsisting 
insurance  as  to  said  Wellhouse,  but  was  not 
subsisting  insurance  as  to  said  banking  and 
trust  company,  for  the  reason  that  it  had  not 


been  accepted  by  them  in  lieu  of  the  said 
Germania  policy,  which  they  held  at  the  time 
of  the  fire  aforesaid.  Therefore,  under  the 
terms  of  Its  said  poUcy,  the  said  Germania 
Fire  Insurance  Company  was  liable  to  said 
bauking  and  trust  company,  and  did,  on  Feb- 
ruary 28,  189C,  pay  to  said  banking  and  trust 
company  the  sum  of  nineteen  hundred  and 
nine  and  »Vioo  dollars,  •  •  •  which  was 
its  pro  rata  part  of  the  total  loss  occasioned  to 
said  property  by  said  fire.  .  (6)  That,  for  the  rea- 
sons set  out  above,  the  payment  of  said  nine- 
teen hundred  and  nine  and  <>o/ioo  dollars  to 
said  Southern  Banking  &  Trust  Company  by 
said  Germania  Fire  Insurance  Company  was 
obligatory,  and,  said  payment  going  to  the 
credit  of  said  Wellhouse  on  his  indebtedness 
to  said  banking  and  trust  company,  the  same 
inured  to  the  use  of  said  Wellhouse,  and  he 
received  the  full  benefit  thereof.  Wherefore 
the  said  Wellhouse  became  indebted. to  said 
Germania  Fire  Insurance  Company  to  the  ex- 
tent of  t])e  amount  thus  paid,  with  legal  inter- 
est thereon.  For  this  reason  said  Wellhouse 
brings  this  suit  for  .the  use  of  said  Germania 
Fire  Insurance  Company,  in  order  that  he 
may  get  the  Just  and  full  benefits  from  said 
defendant  society's  said  policy,  and  discharge 
his  said  obligation  to  said  Germania  Fire  In- 
surance Company  arising  in  the  way  and 
manner  aforesaid."  This  amendment  was  al- 
lowed by  the  court,  over  certain  objections 
thereto  by  the  defendant  At  the  conclusion 
of  the  evidence  offered  by  the  plaintiff,  the 
defendant  moved  for  a  nonsuit,  which  the 
court  refused  to  grant.  The  Jury  returned 
a  verdict  for  the  plaintiff.  The  defendant 
moved  for  a  new  trial,  which  was  overruled 
by  the  court,  and  the  defendant  excepted. 

1,  2.  One  of  the  grounds  of  the  motion  for 
a  new  trial  was  that  the  court  erred  in  refus- 
ing to  grant  a  nonsuit.  Another  ground  was 
that  the  court  erred  in  charging  the  Jury  as 
follows:  "If  the  policy  In  the  Germania 
Company  which  had  been  issued  to  Well- 
house  and  made  payable  to  the  trust  company 
was  still  valid  as  to  the  trust  company,  but 
had  become  invalid,  by  cancellation,  as  to 
Wellhouse,  then  Wellhouse  had  the  legal 
right  to  take  out  another  policy  of  insurance 
in  any  company  to  cover  this  same  property; 
and,  if  he  did  legally  procure  a  policy,  he 
would  have  the  right  to  maintain  an  action 
for  the  use  of  the  Germania  Company  after 
the  Germania  Company  had  paid  his  debt, 
and  after  the  entire  loss  on  the  building  had 
been  paid."  One  of  the  assignments  of  er- 
ror, in  the  motion  for  a  new  trial,  upon  the 
refusal  of  the  court  to  grant  a  nonsuit.  Is, 
because  the  evidence  showed  that  Wellhouse 
had  been  fully  paid  all  of  his  loss;  and  one 
of  the  assignments  of  error  in  this  motion  up- 
on the  above-quoted  charge  of  the  court  is, 
"because  the  evidence  showed  that  Wellhouse 
had  no  legal  right  of  action  on  said  policy." 
We  think  that  the  court  should  have  granted 
the  nonsuit,  and,  for  the  same  reason  that  it 
should  have  been  granted,  the  court  erred  in 
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tfaia  charge  to  the  Jury.  Id  Insurance  Oo.  r. 
Gwlnn,  88  Ga.  65.  13  S.  B.  837,  It  was  held: 
"Where  one  is  Insured  concurrently  In  seyen 
cooapanles,  and  noakes  claim  for  his  whole 
loss  against  six  of  the  companies,  and  the 
whole  loss  is  thus  settled  conformably  to  the 
terms  of  the  policies,  and  paid,  the  seyenth 
company  is  discharged  as  to  him,  and  its  lia- 
bility, if  any,  is  to  the  other  companies  for 
contribution."  The  principle  there  ruled  con- 
trols this  case.  All  of  the  insurance  policies, 
including  the  one  sued  on,  contained  a  clause 
under  which  the  loss  was  payable  to  the  trust 
c<Mnpany,  as  mortgagee.  If  the  defendant 
Insurance  c;ompany  was  erer  liable  to  Well- 
house  for  any  portion  of  the  loss  sustained  by 
him,  when  the  full  amount  of  that  loss  was, 
conformably  to  the  terms  of  the  policies,  paid 
by  the  other  insurance  companies,  the  defend- 
ant was  discharged  as  to  him,  and,  being  so 
discharged,  he,  of  course,  thereafter  had  no 
cause  of  action  upon  which  to  bring  a  suit 
auralnst  it  So  far  as  the  settlement  of  the  loss 
was  concerned,  the  payment  of  the  entire 
amount  thereof  to  the  trustee,  who  held  the 
mortgage  upon  the  property,  to  be  applied  by 
it  to  the  debt  of  Wellhouse  which  the  mort- 
gage was  given  to  secure,  yeas  the  same  as 
if  the  payment  had  been  made  to  W^house 
himself.  When  the  full  amount  of  the  loss 
was  thus  paid,  Wellhouse  received  full  com- 
pensation for  the  destruction  of  the  insured 
property,  and  thereafter  had  no  cause  of  ac- 
tion against  any  insurance  company.  It  is 
only  where  there  ts  a  legal  cause  of  action 
in  a  plaintiff  that  he  can  maintain  a  suit,  in 
his  oyni  name,  for  the  benefit  of  another  as 
usee.  Mitchell  v.  Railway  Ck>.,  Ill  Ga.  760 
<2),  86  8.  B.  071,  61  L.  R.  A.  622.'  Wellhouse 
came  Into  court  without  a  cause  of  action, 
and,  consequently,  had  no  right  to  recover 
either  for  himself  or  for  the  benefit  of  any  one 
else.  Judgment  reversed.  All  the  Justices 
concurring. 
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SAVANNAH,  F.  ft  W.  RT.  CO.  v.  POSTAL 
TEU  CABLB  00. 

(Supreme  Court  of  Georgia.    July  19,  190L) 

MANDAMUS    TO    COXTRT— INJUNOTION— BBCOND 

APPLICATION. 

1.  This  court  has  no  authority  by  mandamus 
to  compel  the  Judge  of  the  superior  court  to 
grant  a  protective  order  in  the  nature  of  a 
supersedeas,  where  he  refuses  an  injunction, 
and  declines  to  grant  such  order. 

2.  While  a  second  application  for  an  injunc- 
tion may  be  made  where  an  injunction  was  re- 
fused on  the  first  application,  such  second  ap- 
plication is  addressed  to  the  discretion  of  the 
judge,  and  should  not,  as  a  general  rule,  be 
granted  unless  based  upon  grounds  which  were 
unknown  to  the  applicant  at  the  time  of  the 
first  application,  ana  which  could  not,  by  the 
exercise  of  ordinary  diligence,  have  been  dis- 
covered by  him. 

(Syllabus  by  the  Court.) 

Brror  from  superior  courts  Obwtbftm  coin^ 
tjr;  B.  Falligant.  Judge. 


Action  by  the  Savannah,  Florida  &  West- 
em  Railway  Oomi>any  against  the  Postal 
Telegraph  Cable  Conqwny.  Judgment  for  de- 
fendant, and  plaintiff  brings  error,  and  ap- 
plies for  a  writ  of  mandamus.  Application 
denied,  and  Judgment  affirmed. 

Chisholm  &  Clay,  for  plaintiff  in  error. 
Garrard  &  Meldrlm  and  J.  R.  Mcintosh,  for 
defendant  in  en'or. 

COBB,  J.  The  Savannah,  Florida  &  West- 
em  Railway  Company  brought  an  equitable 
petition  against  the  Postal  Telegraph  Cable 
Company  seeking  to  enjoin  it  from  proceeding 
to  condemn  certain  portions  of  the  right  of 
way  of  the  railway  company.  Upon  the  hear- 
ing the  judge  refused  to  grant  an  interlocutory 
injunction.  The  railway  company  brought 
the  case  to  this  court  upon  a  writ  of  error,  and 
the  judgment  was  afilrmed.  112  Qsu  941,  88 
S.  E.  8S6.  Thereafter  the  railway  company 
filed  an  smendment  to  its  petition,  setting 
forth  various  reasons  why  the  condemnation 
proceedings  should  be  enjoined.  Upon  this 
amendment  the  judge  granted  a  rule  calling 
upon  the  telegraph  ccHspany  to  show  cause 
why  an  injunction  should  not  be  granted, 
and,  after  a  hearlngp  refused  to  grant  an  in- 
junction. To  this  ruling  the  railway  company 
excepted. 

1.  When  the  railway  company  tendered  to 
the  judge  the  bill  of  exceptions,  it  also  pre- 
sented an  application  asking  that  an  order 
be  passed  preserving  and  protecting  the 
rights  of  the  parties  until  the  judgment  of 
the  supreme  court  could  be  had  upon  the 
bill  of  exceptions.  The  judge  refused  te 
grant  this  order.  The  railway  company  then 
applied  to  this  court  for  a  writ  of  mandamus 
to  compel  the  judge  to  make  an  order  pre- 
serving and  protecting  the  rights  of  the 
parties  while  the  case  was  pending  in  this 
court  The  Code  declares  that  either  party 
may  have  a  writ  of  error  to  the  supreme 
court  from  a  decision  of  the  judge  of  the 
superior  court  granting .  or  refusing  an  in- 
junction, but  that  "no  such  writ  of  error,  or 
other  proceeding  for  the  obtainment  of  the 
same,  shall  have  tbe  effect  to  esteblish  or  deny 
any  injunction  ind^endently  of  the  order  of 
such  Judge,  who  shall,  on  rendering  the  deci- 
sion, or  in  granting  the  writ  of  error,  make 
such  order  and  require  such  bond  as  may  be 
necessary  to  preserve  and  protect  the  righto 
of  the  parties  until  the  judgment  of  the  su- 
preme court  can  be  had  thereon,  and  which 
he  shall  do  as  well  in  cases  of  refdsal  as  of 
granting."  Civ.  Code,  S  4925.  Bven  If  the 
granting  of  a  supersedeas,  or  a  protective 
order,  when  the  application  for  injunction  is 
refused,  is  not  within  the  discretion  of  the 
Judge  of  the  sup^or  court,  this  court  cannot 
review  a  mllng  of  the  Judge  on  this  subject 
in  any  other  way  than  that  prescribed  by  law 
for  bringing  under  review  the  decisions  of  the 
Judge  of  the  superior  court  This  court  has 
no  original  Jurisdiction.    It  Is  a  eoort  alonr 
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Cor  the  correction  of  the  errors  of  the  superior 
and  certain  city  courts,  and,  no  matter  how 
grave  might  be  the  error  committed  by  a  Judge 
of  the  superior  court,  or  how  irreparable  the 
injury  which  might  result  therefrom,  this 
court  has  no  power  by  an  original  writ  di- 
rected to  him  to  compel  him  to  enter  a  Judg- 
ment or  order  which  the  law  requires  him  to 
enter,  or  to  refrain  from  doing  that  which 
the  law  prohibits  him  from  doing.  The  ap- 
plication for  mandamus  In  the  present  case 
must  be  denied  for  want  of  Jurisdiction  In 
this  court  to  grant  it.  If  there  is  any  law 
authorizing  this  court  to  Issue  a  mandamus 
except  in  the  case  where  the  Judge  refuses  to 
sign  a  bill  of  exceptions,  we  are  not  aware 
of  it 

2.  All  of  the  questions  presented  by  the 
present  writ  of  error  were  passed  upon  and 
decided  when  the  case  was  here  before,  save 
<mly  those  which  seek  to  call  in  question  the 
validity  of  the  law  upon  which  the  con- 
demnation proceeding  was  founded,  and  make 
an  attack  upon  that  law  for  the  reason 
that  it  Is  violative  of  tlie  constitution  in  vari- 
ous particulars.  There  was  an  effort  made, 
when  the  case  was  here  before,  to  present  for 
decision  these  very  questions  in  reference  to 
the  constitutionality  of  the  statute,  and  this 
effort  failed  because  the  pleadings  did  not 
present  the  questions  in  such  a  way  that  the 
court  would  be  authorized  to  decide  questions 
of  this  character.  The  amendment  to  the 
p|etition  must,  therefore,  be  considered  as  a 
sidcond  application  for  an  Injunction  in  the 
same  case;  and  it  is  tx>  be  determined  whether 
there  can  be  a  second  application  for  an  in- 
junction when  the  first  application  has  been 
refused,  as  w^l  as  what  is  the  authority  of 
the  Judge  to  whom  the  second  application  is 
presented.  The  Code  declares  that  "a  second 
injunction  may  be  granted  in  the  discretion  of 
the  Judge."  Civ.  Code,  %  4921.  See,  also.  Cox 
V.  Mayor,  etc.,  17  Ga.  240.  While  this  section 
does  not.  In  terms,  provide  that  a  second  at>- 
pllcatlon  for  an  injunction  may  be  granted 
when  the  Judge  has  refused  the  first  one, 
still,  upon  the  same  principle  which  would  al- 
low the  Judge  to  grant  a  second  injunction 
If,  for  any  reason,  the'  first  has  become  in- 
operative, we  see  no  good  reason  why  the 
Judge,  after  having  refused  to  grant  an  in- 
junction, may  not,  upon  a  second  application, 
grant  the  same,  provided  he  becomes  satisfied 
that  the  ends  of  Justice  require  him  to  do  so; 
and  for  this  reason  such  applications  are  as 
much  addressed  to  his  discretion  as  applica- 
tions coming  within  the  literal  meaning  of 
the  section  of  the  Code.  In  the  case  of  Glass 
V.  Clark,  41  Ga.  644,  It  was  held  that  a  re- 
fusal to  grant  an  injunction  does  not  estop 
the  party  applying  therefor  from  asking  for 
another  in  the  same  case.  In  the  opinion 
Mr.  Chief  Justice  Lochrane  said:  ''We  are 
all  concurrent  in  the  opinion  that  the  pre- 
Tioos  dismissal  of  a  bill  in  this  case  did  not 
operate  as  an  estopp^  of  the  present  applica- 
tion, and  laiat  the  right  of  pa^es  to  be 


heard  on  appllctions  for  injunctions,  except 
on  facts  identical,  and  as  between  the  same 
parties  and  privies^  is  one  of  dear  and  un- 
questioned authority.  And  we  bold  that, 
even  as  between  the  same  parties,  the  right 
of  applying  to  the  chancellor  for  an  ord» 
granting  an  injunction  may  be  renewed,  and 
only  by  the  decree  of  the  court  on  a  full  and 
final  hearing  as  between  parties  and  privies 
does  the  decision  become  a  final  adjudication, 
estopping  other  and  unnecessary  liUgatioo." 
In  Blizzard  v.  Nosworthy,  50  Ga.  514,  it  was 
held  that  the  refusal  of  an  injunction  does 
not  bar  the  complainant  from  making  a 
second  application,  when  lie  presents  new 
and  additional  matter,  discovered  sinoe  the 
hearing.  In  the  opinion,  on  page  520,  Judge 
Trlppe  says:  ''There  is  no  good,  legal  reason 
why  a  complainant  may  not,  after  a  refusal 
of  an  injunction  by  the  chancellor,  make  a 
second  application;  especially  when  he  pre- 
sents new  and  additional  matt»,  discovered 
since  the  former  hearing.  By  analogy  to  the 
rule  for  granting  new  trials  for  newly-dis- 
covered testimony,  it  would  be  but  reason- 
able that  a  chancellor  could  thus  rehear  a 
second  application  for  injunction.  A  second 
injunction  may  be  granted  in  the  discretion 
of  the  Judge.  New  Code,  {  8223."  Civ.  Code 
1895,  (  4021.  The  right  of  the  .railway  com- 
pany to  present -a  second  application  for  in- 
junction seems,  under  these  decisions,  to  be 
unquestioned;  but  such  an  application  is  ad- 
dressed to  the  discretion  of  the  Judge,  which 
ordinarily  should  not  be  exercised  In  granting 
the  second  appUcation* .  unless  it  is  based 
upon  grounds  which  were  not  known,  and 
could  not  liave  been  discovered  by  the  exer- 
cise, of  reasonable  diligence,  at  the  time  the 
first  application  was  made.*  Not  only  was 
every  ground  upon  which  the  second  applica- 
tion in  the  present  case  is  based  known  to 
the  railway  company  at  the  time  the  first  ap- 
plication was  made,  but  some  of  them  were 
actually  presented -in  the  pleadings  as  reasons 
for  granting  an  Injunction;  and  there  was  an 
effort,  though  ineffectual,  to  present  every 
question  that  is  Ixow  presented.  Under  such 
circumstances  the  Judge  not  only  did  not 
abuse  his  discretion  in  refusing  the  applica- 
tion, but  the  grant  of  an  injunction  would 
have  been  entirely  unwarranted.  Appllca^ 
tion  for  mandamus  denieil.  and  Judgment 
afi^med.    All  the  Justices  concurring. 


CllS  Oa.  877) 

WOODSIDE  et  al.  v.  LIPPOLD  et  aL 

(Supreme  Court  of  Georgia.    July  19,  1901.) 

MORTQAQBr-BATISFACTION— BXTINOUISHMBNT 

OF  LIBN. 
Where  a  mortgagee,  to  avoid  the  expense 
of  a  foreclosure  sale,  took  from  the  mortgagor. 
In  settlement  of  the  debt  secured  by  the  mort- 
gage, a  conveyance  of  the  mortgaged  property 
at  its  full  valuation,  retaining  liis  mortgage  un- 
canceled, and  subsequently  conveyed  the  prop- 
erty to  a  third  person,  at  the^  same  time  deliv- 
ering to  him,  Tdthout  any  assignment  thereof, 
the  mortgage,  still  uncanceled;  and  where  tiie 
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mortgagee  afterwards,  at  the  instance  and  re- 
quest of  his  arantee,  made  an  entry  of  satis- 
faetion  npon  nis  mortgage,  and  had  the  same 
canceled  of  record,  both  the  mortgagee  and  his 
grantee  having  at  the  time  actual  notice  of  an 
interyening  mortgage,  bat  acting  under  a  mis- 
apprehension*  for  which  the  holder  of  the  inter- 
▼ening  mortgage  was  in  no  wise  responsible, 
that  he  would  not  insist  upon  the  enforcement 
of  the  8ame,—the  lien  of  the  first  mortgage  was 
extinguished,  and  equity  will  not  restore  it  to 
its  priority  over  the  intervening  mortgage. 

(Syllabus  by  the  Court) 

Biror  from  guperior  court,  Fulton  county; 
J.  H.  IfUmpkin,  Judge. 

Actioii  by  J.  J.  Woodside  and  the  American 
Trust  &  Banking  Company  against  C.  G.  Ltp- 
pold  and  others.  Verdict  for  defendants. 
Plaintiffs  bring  error.    Affirmed. 

On  February  26,  1892,  Mrs.  Venable,  to  se- 
cure a  loan  of  $10,000,  executed  to  the  Amer- 
ican Trust  ft  Banking  Company  a  mortgage 
on  certain  described  realty.  To  secure  a  loan 
of  $2,000,  she,  on  the  following  day,  executed 
a  mortgage  on  the  same  property  to  Skinner, 
who  transferred  it  to  the  American  Trust  & 
Banking  Company.  These  mortgages  were 
duly  recorded.  On  December  20,  X893,  she 
executed  a  mortgage  to  the  Empire  State 
Bank  on  the  same  property,  to  secure  a  debt 
of  $1,592,  which  mortgage  was  transferred  to 
Lippold,  and  it  and  the  transfer  duly  record- 
ed. On  March  18,  1896,  Mr&  Venable  con- 
yeyed  the  mortgaged  premises  in  fee  simple, 
with  warranty  of  title,  to  the  American  Trust 
&  Banking  Company.  At  the  time  this  con- 
Teyance  was  made  the  banking  company  had 
no  actual  notfce  of  the  mortgage  held  by  Lip- 
pold,  and  Mrs.  Venable  was  insolyent,  and 
owned  no  property  except  the  mortgaged 
premises.  She  had  paid  no  part  of  the  prin- 
cipal of  the  mortgage  debt  held  by  the  bank- 
ing company,  and  had  been  unable  to  pay  the 
Interest  thereon  as  it  accrued.  The  total 
amount  of  her  indebtedness  to  the  banking 
company  at  the  time  of  the  conveyance,  con- 
sisting of  principal,  interest,  and  certain  taxes 
on  the  property,  paid  by  the  company,  was 
$16,254.  The  consideration  named  in  the  deed 
was  $14,582.  The  property,  when  conveyed, 
was  not  worth  more  than  the  consideration 
named,  and  probably  not  as  much.  The  bank- 
ing company  credited  Mrs.  Venable  with  $14,- 
582,  and  charged  the  balance  to  profit  and 
loss.  Neither  the  notes  nor  the  mortgages 
were  delivered  to  Mrs.  Venable.  The  com- 
pany, being  afraid  of  the  title,  kept  the  mort- 
gages open,  there  being  no  agreement  as  to 
whether  or  not  they  should  be  satisfied.  Prior 
to  the  conveyance  the  banking  company  bad 
obtained  judgments  on  the  notes  it  held,  se- 
cured by  the  mortgages,  and  the  deed  recit- 
ed that  It  was  executed  for  the  purpose  of 
avoiding  further  expense  and  a  forced  sale  of 
the  property.  On  April  12,  1897,  the  Amer- 
ican Trust  A  Banking  Company  conveyed  the 
premises  by  warranty  deed  to  Woodside.  At 
the  time  of  this  conveyance  the  banking  com- 
pany still  held  its  mortgages,  uncanceled.  J. 
39  S.E.— 26 


B.  Gray,  whose  law  firm  was  general  counsel 
for  the  American  Trust  &  Banking  Company, 
testified  that,  after  the  sale  by  the  banking 
company  to  Woodside,  Mr.  C.  W.  Smith, 
Woodside*s  attorney,  after  investigating  the 
title,  reported  to  the  counsel  of  the  banking 
company  that  he  bad  had  an- Interview  with 
Mr.  P.  F.  Smith,  Uppold's  attorney,  who  had 
his  mortgage  for  foreclosure,  and  that  Lip- 
pold  had  abandoned  his  mortgage,  and  there 
would  be  no  effort  to  foreclose  it;  that  act- 
ing upon  this  Information,  and  at  the  request 
of  Mr.  C  W.  Smith,  the  banking  company 
made  an  entry  of  satisfaction  upon  its  mort- 
gages, and  had  the  same  canceled  of  record. 
The  Skinner  mortgage  was  canceled  April  30, 
1897,  and  the  mortgage  to  the  banking  com- 
pany was  canceled  May  7,  1897.  There  was 
evidence  that  the  banking  company  would  not 
have  canceled  Its  mortgages  but  for  the  fact 
that  it  believed  that  there  would  be  no  effort 
to  set  up  the  Iiippold  mortgage.  Subsequent- 
ly Llppold  filed  a  petition  to  foreclose  the 
mortgage  held  by  him,  and  Woodside  and  the 
American  Trust  &  Banking  Company  filed  the 
present  ];)etition  to  enjohi  Llppold  from  fore- 
closing his  mortgage,  and  to  have  it  canceled, 
and  prayed  that  the  cancellation  of  the  mort- 
gages h^d  by  the  banking  company  be  treat- 
ed as  of  no  -effect;  that  the  lien  of  the  bank- 
ing company  be  upheld;  that  its  mortgages 
be  foreclosed;  and  that  a  decree  be  entered 
in  its  favor  for  the  sum  alleged  to  be  due  (t, 
to  be  enforced  by  sale  of  the  property;  and 
for  general  relief.  Mrs.  Venable  was  made  a 
party  defendant  to  this  petition.  Upon  the 
trial  there  was  a  verdict  for  the  defendants. 
The  petitionees  made  a  motion  for  a  new 
trial,  oomplaining  that  the  verdict  was  con- 
trary to  law  and  the  evidence  and  of  speci- 
fied parts  of  the  charge  of  the  court  The 
motion  "v^as  overruled,  and  the  petitioners  ex- 
cepted, 

Ellis  &  Bills,  Brown  &  Randolph,  and  C  W. 
Smith,  for  plaintiffs  in  error.  Chas.  A.  Read, 
for  defendants  in  error. 

FISH,  J.  This  case  turns  upon  the  ques- 
tion whether,  under  ^he  facts  stated,  equity 
will  restore  the  liens  of  the  mortgages  cao- 
celed  by  the  American  Trust  &  Banking  Com- 
pany to  their  original  priority  over  the  mort- 
gage held  by  Llppold.  Under  the  view  we 
take  of  the  matter,  it  is  unnecessary  to  de- 
termine whether,  according  to  the  equitable 
doctrine  relating  to  merger,  the  liens  of  the 
mortgages  held  by  the  banking  company  were 
merged  in  the  title  when  Mrs.  Venable  con- 
veyed the  premises  to  the  company,  or  were 
extinguished  by  the  settlement  of  the  mort- 
gage debt  in  that  transaction;  for,  in  our 
opinion,  there  can  be  no  doubt  that  the  liens 
of  such  mortgages  were  absolutely  extinguish- 
ed when,  at  the  request  of  Woodside,  who  had 
purchased  the  mortgaged  property  from  the 
banking  company,  and  taken  a  warranty  deed 
thereto,  the  banking  company  made  the  en- 
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trIeB  of  fan  satisfaction  upon  such  mortgages* 
and  had  them  canceled  of  record;  this  being 
done  In  order  to  clear  the  record  of  liens 
against  the  property.  If,  up  to  the  date  of 
Woodslde's  purchase,  there  had  been  no  mer- 
ger, and  the  banking  company's  mortgages 
were  then  alive,  and  if  the  banking  company 
and  Woodslde  intended  when  he  purchased 
that  he  should  take  all  the  Interests  and 
rights  which  the  banking  company  held  In  and 
to  the  property,  and  If,  under  such  circum- 
stances, no  merger  or  extinguishment  of  the 
banking  company's  mortgages  occurred,  In 
equity,  when  Woodslde  acquired  the  title,  yet 
when  the  banking  company  subsequentiy,  and 
at  his  Instance  and  request,  deliberately 
marked  the  mortgages  satisfied,  and  had  them 
canceled  of  record,  they  never  having  been  as- 
signed to  Woodslde,  there  was  then  manifest- 
ed an  express  and  unequlTOcal  intention  on  the 
part  of  both  Woodslde  and  the  banking  com- 
pany that  the  Hens  of  its  mortgages  should 
no  longer  exist— that  they  should  merge  in 
the  tltie  which  Woodslde  had  acquired,— and 
such  intention  became  effective,  and  the  mort- 
gages were  extinguished.  It  has  been  uni- 
formly held,  in  the  application  of  the  equi- 
table doctrine  concerning  merger,  that  the  in- 
tention, when  expressed,  of  the  person  in 
whom  the  two  estates  or  Interests  meet,  must 
control  2  Pom.  Bq.  Jur.  (2d  Ed.)  f  701;  15 
Am.  &  Eng.  Enc.  Law  (1st  Ed.)  325;  Fe^is 
V.  Van  Ingen,  110  Ga.  Ill,  36  S.  E.  347.  In 
Weidner  v.  Thompson,  60  Iowa,  36,  28  N.  W. 
422,  the  mortgagor  conveyed  the  mortgaged 
property  to  the  mortgagee,  who  conveyed  it 
to  a  third  person,  who  gave  his  note  In  substi- 
tution of  the  note  of  the  mortgagor,  and  the 
holder  of  the  mortgagor's  note  delivered  it  to 
such  third  person,  marked  ''Paid,"  and  can- 
celed the  mortgage  of  record.  A  Judgment 
was  rendered  against  the  mortgagor  after  his 
execution  of  the  mortgage,  but  prior  to  his 
conveyance  to  the  mortgagee.  In  an  action 
by  the  purchaser  from  the  mortgagee  to  have 
the  cancellation  of  the  mortgage  set  aside 
on  the  ground  that  it  was  not  the  purpose  of 
the  parties  to  cancel  it,  and  that  it  was 
against  their  interests  to  do  so,  it  was  held 
that  the  cancellation  could  not  be  set  aside. 
In  the  opinion,  Beck,  J.,  said:  "It  cannot  be 
doubted  that  the  law  will  look  to  the  inten- 
tion of  the  parties,  and  the  interest  of  the 
plaintiff,  in  order  to  determine  whether  the 
mortgage  is  to  be  regarded  as  paid  and  can- 
celed. The  fact  that  it  was  canceled  of  record 
will  not  avaU  to  discharge  the  mortgage  if  the 
parties  Intended  that  the  lien  should  continue, 
and  the  plaintiff's  interests  demanded  it.  But 
if  the  parties  Intended  to  discharge  the  mort- 
gage, and  the  debt  was  in  fact  paid,  and  not 
transferred  to  the  plaintiff,  the  cancellation 
must  stand,  and  the  Hen  be  regarded  as  dis- 
charged. The  mere  fact  that  plaintiffs  in- 
terests would  have  been  better  protected  by 
permitting  the  lien  to  stand  will  not  control 
against  the  intention,  clearly  established.  The 
law  wiU  permit  a  party  in  such  a  case,  as  In 


others,  to  act  and  contract  in  a  manner  whicb 
would  not  result  to  his  interest"  See  Gamp- 
bell  V.  Carter,  14  HL  286.  The  satisfaction 
and  cancellation  of  the  banking  company's 
mortgages  seem  to  have  been  made  under  a 
mistake  of  fact,  that  Llppold  bad  abandoned 
his  mortgage,  and  would  make  no  effort  to 
foreclose  it.  While  equity  will  grant  relief 
against  a  mistake  of  fact,  it  is  well  estab- 
lished that  such  a  mistake  must  be  of  such 
a  nature  that  it  could  not,  by  reasonable  dili- 
gence, have  been  avoided  at  the  time.  Equity 
will  not  relieve  against  the  results  of  culpa- 
ble and  inexcusable  negligence.  By  the  ex- 
ercise of  the  slightest  diligence  on  the  part 
of  Woodslde  and  the  banking  company,  they 
could  have  readily  ascertained  the  intention 
of  Llppold  in  reference  to  the  enforcement  of 
his  mortgage.  It  does  not  appear  that  he  or 
his  attorney  ever  intimated  that  the  mortgage 
had  been  abandoned.  The  attorney  for  the 
banking  company  gave  as  a  reason  for  the 
satisfaction  and  cancellation  of  the  company's 
mortgages  that  the  attorney  for  Woodslde 
reported  that  he  had  had  an  interview  with 
the  attorney  for  Llppold,  and  that  Llppold 
would  not  enforce  his  mortgage.  Equity  will 
not  grant  relief  under  such  circumstances 
The  verdtet  being  demanded  by  the  undisput- 
ed facta,  there  was  no  error  in  refusing  to 
grant  a  new  trial.  Judgment  affirmed.  All 
the  Justices  concurring. 

013  Ga.  896) 
GUERNSEY  et  aL  v.  PHINIZT. 
(Supreme  Court  of  Georgia.    July  19,  1901.) 

CONVERSION— PBRSONALTT     INTO     REALTT— 

SALE— LOSS  BT  FIRE— MONEY  JUDO- 

MENTS— INTEREST-COSTS. 

1.  Personalty,  such  as  bricks  and  lumber, 
when  used  in  building  a  house  upon  land,  be- 
comos  realty,  and  constitutes  a  part  of  the  land. 
If  the  house  is  destroyed  by  an  accidental  fire, 
and  the  bricks  and  other  debris  fall  upon  the 
land,  they  still  remain  a  part  of  the  realty  if 
the  owner  does  nothing  to  show  an  intention  to 
sever  them,  and  convert  them  again  into  per- 
sonalty. In  such  a  case  the  owner  cannot  re- 
move them  from  the  land  after  a  sale  of  the 
land  to  another,  nor  hold  the  vendee  accounta- 
ble for  them. 

2.  Money  judgments  bear  interest  from  their 
dates.  Where  two  parties  disagree  as  to  the 
amount  to  be  paid  under  a  contract  of  sale  as 
recited  above»  and  the  vendee  files  an  equitable 
petition  against  the  vendor,  on  the  trial  of 
which  it  is  adjudicated  that  the  vendee  pay  to 
the  vendor  a  certain  sum,  greater  than  that 
tendered  in  court,  but  less  than  that  claimed 
and  demanded  by  the  vendor,  it  Is  the  right  of 
either  party  to  have  the  decree  entered  up.  If 
the  vendor  neglects  to  have  the  decree  entered 
for  the  amount  found  in  his  favor,  and  the 
plaintiff  also  neglects  to  have  this  done  until 
more  than  a  month  after  the  verdict,  the 
amount  found  by  the  jury  bears  interest  only 
from  the  date  of  the  decree,  and  not  from  the 
time  of  the  rendition  of  the  verdict. 

3.  In  equitable  proceedings  it  is  the  duty  of 
the  judge  to  determine,  wlio  shall  pay  the  costs. 
This  discretion,  vested'  In  the  judge  by  section 
4860  of  the  Civii  Code,  cannot  be  interfered 
with  by  this  court,  unless  it  is  manifestiy  abus- 
ed. It  does  not  appear  to  have  been  abused  In 
the  present  case. 

(Syllabus  by  the  Gonrt) 
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Brror  from  superior  court,  Blchmond  coun- 
ty; E.  L.  Brluson,  Judge. 

Action  by  Leonard  Phlnbsy  against  C.  S. 
Guernsey  and  another.  Judgment  for  plain- 
tiff.   Defendants  bring  error.    Affirmed. 

Jos.  B.  &  Bryan  Oummlng,  for  plaintiffs  In 
error.    J.  R.  Lamar,  for  defendant  In  error. 

SIMMONS,  a  J.  It  appears  from  the  rec- 
ord that  Mrs.  Guernsey  and  Harvey  S.  Hoad- 
ley  owned  a  lot  of  land  In  the  dty  of  Au* 
gusta.  On  the  lot  was  a  brick  building. 
They  offered  the  property  for  sale  through  an 
agent,  and  by  him  It  was  sold  to  Phlnlzy  at 
the  price  of  $ie,000.  Prior  to  this  the  Ten- 
dors  had  given  a  security  deed  to  Stetson,  the 
latter  giving  them  a  bond  for  titles  to  recon- 
vey  upon  the  payment  of  the  money  loaned. 
By  the  contract  of  sale  this  security  deed  was 
to  be  paid  off,  and  the  property  reconveyed, 
before  Phlnlzy  was  to  pay  for  It  In  fulL  Con* 
siderable  delay  occurred  by  reasoii  of  the  loss 
of  the  bond  for  titles  made  by  Stetson,  the  lat- 
ter refusing  to  reconvey  until  the  bond  was 
produced*  or  a  bond  of  indemnity  given  him. 
Pending  the  negotiations  the  house  was  acci- 
dentally destroyed  by  fire.  Att&r  the  lire 
It  appears  that  the  vendors  undertook  to  re- 
scind the  contract  of  sale.  Phinl^  refused 
to  rescind,  and  tendered  for  the  lot  a.  certain 
amount  of  money,  less  than  the  original  con- 
tract price.  This  was  refused,  the  vendors 
demanding  the  full  contract  price.  There- 
upon the  vendee  filed  an  equitable  petition, 
setting  out  these  fftcts,  and  praying  a  specific 
performance  of  the  contract,  and  that  a  de- 
duction be  made  because  of  the  destruction 
by  fire  of  the  improvements  upon  the  lot. 
Upon  the  trial  the  Jury  found  that,  at  the  time 
the  contract  was  entered  into,  the  land  itself, 
without  the  improvements,  was  worth  ^,000, 
and  that  since  the  fire  the  vendee  had  tender- 
ed that  amount  for  the  land.  The  court  de- 
creed that  the  plaintiff  should  pay  to  the 
vendors  the  sum  of  $8,000,  and  that  they 
should  make  him  a  deed  to  the  land,  and  re- 
move therefrom  certain  incumbrances,  include 
Ing  that  of  Stetson.  This  verdict  and  decree 
were  not  excepted  to  by  either  party,  but  be- 
tween the  rendition  of  the  verdict  and  the 
m<|iring  of  the  decree  a  dispute  arose  as  to 
the  ownership  of  the  brick  left  upon  the  lot 
mtter  the  fire.  It  appears  that  some  of  these 
brick  constituted  a  part  of  the  remaining 
foundations  of  the  building,  while  the  remain- 
der were  part  of  the  debris  which  had  fallen, 
and  which  remained  on  the  land  after  the  fire. 
The  defendants  amended  their  answer  after 
verdict  by  setting  out  these  facts,  and  pray- 
ing that  the  brick  be  decreed  to  belong  to 
them.  Phlnlzy  resisted  this  by  a  demurrer 
and  by  an  answer.  The  court  decided  that 
the  brick  belonged  to  Phinisy.  The  court 
also  decreed  that  the  |8»000  bear  interest  from 
the  date  of  the  decree,  and  not  from  the 
time  of  the  rendition  of  the  verdict,  some  time 
having  elapsed  between  the  verdict  and  the 


decree.  It  was  also  decreed  that  the  defend- 
ants should  pay  all  costs.  The  defendants  ex- 
cepted to  the  decree  as  to  the  ownership  of 
the  brick,  as  to  the  interest,  and  as  to  the 
costs,  and  by  writ  of  error  brought  these 
questions  to  this  court  for  review. 

1.  Whatever  may  be  the  law  of  fixtures 
with  regard  to  articles  not  firmly  annexed  to 
the  soil,  it  is  clear  that,  when  the  owner  of 
land  uses  brick,  lumber,  and  other  personalty 
for  the  construction  of  a  substantial  and  per- 
manent building  upon  his  land,  they  become  a 
part  of  the  realty.  Brick,  though  personal 
property  before  they  are  put  in  the  house, 
become  afterwards  attached  to  and  a  part  of 
the  land,  and  so  remain  until  severed,  and 
reconverted  into  personalty,  by  the  owner. 
If  a  house  of  brick  be  destroyed  by  acci- 
dent, and  the  walls  fall,  the  brick  may  be 
converted  Into  personalty  by  any  act  of  the 
owner  which  evidences  his  intention  to  so 
sever  them.  As  long,  however,  as  the  owner 
leaves  them  as  they  have  fallen,  some  of  them 
in  the  founddtlon  walls,  and  some  scattered 
over  the  land,  they  remain  real  property,  and 
a  part  of  the  land.  In  the  case  of  Rogers  v. 
Gilllnger,  80  Pa.  185,.  72  Am.  Dec.  694,  it  ap- 
peared that  a  house  was  blown  down  by  a 
storm,  the  lumber  of  which  It  had  been  com- 
posed falling  upon  the  land.  Subsequently 
the  land  was  sold,  and  a  contest  arose  over 
the  ownership  of  this  lumber.  It  was  held 
that  the  lumber  remained  realty,  and  a  part 
of  the  land,  and  passed,  with  the  land,  to  the 
vendees.  In  the  opinion  Mr.  Justice  Strong 
said:  "What  then,  is  the  criterion  by  which 
we  are  to  determine  whether  that  which  was 
once  part  of  the  realty  has  become  personalty 
on  being  detached?  Not  capability  of  restora- 
tion to  the  former  connection  with  the  free- 
hold, as  is  contended,  for  the  tree  prostrated 
by  the  tempest  is  incapable  of  reannexation 
to  the  soil,  and  yet  it  remains  realty.  The 
true  rule  would  rather  seem  to  be  that  that 
which  was  real  shall  continue  real  until  the 
owner  of  the  freehold  shall,  by  his  election, 
give  it  a  different  character.''  This  decision 
was  cited,  approved,  and  followed  in  Leidy  v. 
Proctor,  07  Pa.  486,  the  court  holding  that 
timber  which  had  fallen,  but  which  had  not 
been  converted  into  rails,  etc.,  by  the  owner, 
passed  to  the  purchaser  as  a  part  of  the 
realty.  The  case  of  Rogers  v.  Gilllnger  is 
also  cited  with  approval  in  1  Washb.  Real 
Prop.  (5th  Bd.)  p.  16;  4  Shars.  &  B.  Lead. 
Gas.  Real  Prop.  61&  1  Kerr,  Real  Prop.  p. 
96w  In  the  present  case  the  record  does  not 
disclose  that  the  vendors  of  the  premises  sev- 
ered the  bricks  from  the  land,  or  did  any  act 
evincing  an  intention  to  reconvert  them  into 
personalty.  We  think  that  the  bricks  remain, 
therefore,  a  part  of  the  realty,  and  that  the 
Judge  did  not  err  in  holding  that  they  be- 
longed to  the  purchaser. 

2.  It  appears  from  the  record  that  some 
time  elapsed  after  the  verdict  of  the  Jury  be- 
fore the  decree  was  entered  by  the  court 
The  plaintiffs  in  error  contended  that  they 


404 


80  SOUTHBASTERN  REPORTER. 


IGa. 


ought  to  hare  Interest  on  the  principal  amount 
from  the  time  of  the  verdict,  and  not  merely 
from  the  date  of  the  decree,  as  it  was  the 
duty  of  the  plaintiff's  counsel  to  hare  the  de- 
cree entered.  Under  our  Code,  Judgments  at 
law  bear  interest  only  from  the  time  they 
are  entered  and  signed.  This  being  a  Judg- 
ment or  decree  in  equity  for  a  specific  sum 
of  money,  we  see  no  reason  why  the  same 
rule  should  not  be  applied.  The  plaintiffs  in 
error,  if  tliey  intended  to  abide  by  the  ver- 
dict, had  the  right  to  move  the  court  to  enter 
the  decree  as  soon  as  the  verdict  was  receiv- 
ed. They  were  ^titled  to  the  money  found 
by  the  verdict,  and,  if  they  wished  It  to  bear 
interest,  they  should  have  moved  that  the 
decree  be  entered.  Inasmuch  as  they  did  not 
do  so,  and  the  plaintiff  waited  some  time 
after  the  verdict  before  having  the  decree  en- 
tered, it  should  bear  interest  from  its  date 
only. 

8.  The  trial  Judge  decreed  that  the  defend- 
ants in  the  court  below  pay  the  costs  of  the 
suit  In  cases  in  equity  it  is  the  duty  of  the 
Judge  to  determine  which  party  shaU  pay  the 
costs,  or  whether  he  shall  divide  them  be- 
tween the  parties.  Glv.  Code,  S  4850.  It  is  a 
matter  within  his  discretion.  The  Jury  hav- 
ing found  that  the  plaintiff  had  tendered  the 
true  value  of  the  land  to  the  vendees,  and 
that  the  latter  had  refused  it,  and  insisted  on 
a  greater  price,  there  was  certainly  no  abuse 
of  discretion  in  the  adjudication  as  to  costs. 
Judgment  affirmed.  All  the  Justices  concur- 
ring. 


(113  GkLtti) 

KING  HARDWARE  CO.  v.  BOWDEN. 

(Supreme  Court  of  Georgia.    July  19,  1901.) 

APPBAL-BOND— AMBNDMBNT. 
A  bond  filed  for  the  purpose  of  .entering 
an  appeal  in  behalf  of  a  partnership  or  of  a 
corporation  must,  on  its  face,  show  that  the 
appellant's  name  was  affixed  thereto  by  some 
one  duly  autborised  to  do  so;  and  an  offered 
amendment,  designed  to  make  complete  an  in- 
strument tn  the  form  of  an  appeal  bond,  but  de- 
fective in  the  respect  indicated.  Is  properly  re- 
jected if,  even  after  its  allowance,  the  paper 
would  still  fail  to  meet  the  legal  requirement 
herein  stated. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Habersham 
county;  J.  B.  Jones,  Judge. 

Action  by  the  King  Hardware  Company 
against  J.  J.  Bowden  before  a  Justice  court, 
and  on  appeal  plaintiff  moves  to  dismiss  ap- 
peaL  Appeal  dismissed,  and  plaintiff  brings 
error.    AfiSLrmed. 

H.  H.  Dean  and  R.  L.  J.  Smith,  for  plain- 
tiff in  error.  H.  H.  Perry,  J.  C.  Edwards,  and 
Gea  P.  Erwin,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  King  Hardware 
Company  brought  an  action  against  J.  J. 
Bowden  in  a  Justice's  court  upon  two  prom- 
issory notes.  A  Judgment  was  rendered  in 
his  favor.  Subsequently,  bi  the  superior 
court*  Bowden  moved  to  dismiss  what  pur- 


ported to  be  an  appeal  entered  by  the  com- 
pany. The  paper  relied  on  by  it  as  constitut- 
ing the  appeal  bond,  after  stating  the  case, 
read  as  follows:  "And  now,  within  the  time 
allowed  by  law,  come  the  King  Hardware 
Company,  and,  being  dissatisfied  with  the 
Judgment  In  the  above-stated  case,  enter  this, 
their  appeal  to  a  Jury  in  the  superior  court; 
and  they,  the  said  King  Ebirdware  Company, 
as  principals,  and  W.  D.  Burch,  as  security, 
hereby  adcnowledge  themselves  bound  to  the 
defendant,  J.  J.  Bowden,  for  the  eventual 
condemnation  money  in  said  case.  Witness 
our  hands  and  seals,  this  24th  day  of  June, 
1899.  [Signed]  King  Hardware  Co.,  [Li.  S.] 
per  Clyde  L*  King,  Sec  &  Trees.,  Prin.,  W. 
D.  Burch,  [li.  8.]  Secty.  Approved  by  me  this 
June  26th,  1889.  [Signed]  Robt  McMillan, 
N.  P.  &  J.  P."  One  ground  of  the  motion  to 
dismiss  was:  "Because  the  appeal  bond  was 
signed  by  the  King  Hardware  Company,  per 
Clyde  Ia  King,  Secty.  &  Treas.,  instead  of 
having  been  signed  by  the  president  of  said 
company.'*  Counsd  for  the  company  "stated 
in  his  place,  as  an  attorney  at  law,  that  C 
Ia.  King,  the  secretary  and  treasurer  of  the 
King  Hardware  Company,  who  signed  said 
appeal  bond,  was  the  agent  of  the  King  Hard- 
ware Company  managing  said  case,  and  that 
the  said  C.  L.  King  was  the  only  officer  or 
agent  of  said  company  with  whom  plalntlfF^s 
attorney  had  any  correspondence  concerning 
said  case."  Counsel  "also  moved  to  amend 
said  appeal  bond  by  signing  thereto  the  name 
of  the  King  Hardware  CcHupany  by  himself, 
as  their  attorney  at  law,  which  motion  was 
overruled  by  the  court,"  and  the  motion  to 
dismiss  sustained.  Error  Is  assigned  on  both 
of  these  rulings. 

The  first  inquiry  addressed  to  our  consid- 
eration is»  was  the  so-called  "appeal  bond** 
sufficient  upon  its  face?  It  is  Impossible  to 
determine,  from  the  record*  before  us^  whether 
the  hardware  company  was  a  partnership  or 
a  corporation.  If  the  former,  the  paper  relied 
on  as  a  bond  was  certainly  insufficient,  for 
section  4400  of  the  Clvfl  Code  provides  that 
when  partners  are  sued  as  such,  any  one  of 
them  '*may  enter  an  appeal  In  the  name  of 
0uch  firm,  •  ^  •  and  sign  the  name  of 
such  firm  ^  ^  ^  to  the  bond  required  by 
law,  which  shall  be  binding  on  the  firm."  If 
the  firm  name  alone  appeared,  the  presump- 
tion would  be  that  it  was  signed  by  a  member 
of  the  partnership,  for  it  will  never  be  arbi- 
trarily assumed  that  a  forgery  has  been  com- 
mitted. But  we  have  no  statute  authorizing 
the  secretary  or  treasurer  of  a  partnership  to 
sign  its  name  to  an  appeal  bond,  if.  Indeed, 
either  of  these  titles  can  be  appropriately  ap- 
plied to  an  employd  of  a  partnership.'  If  the 
hardware  company  was  a  corporation,  the  al- 
leged bond  was  not  executed  In  the  manner 
prescribed  by  that  section,  which  further  de- 
clares that  'in  case  of  corporations  the  ap- 
peal may  be  entered  by  the  president  or  any 
agent  thereof  managing  the  case,  or  by  the 
attorney  of  record,**    Apparently«  counsel  for 
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the  company  sought  to  hare  it  regarded  ai  a 
corporation,  for  he  undertook  to  state  in  his 
place  that  G.  I*  King,  who  signed  the  com- 
pany's name,  was  its  agent  '^managing  said 
case/*  Bvidently,  this  was  an  effort  to  bring 
the  case  within  the  prorision  of  the  section 
Just  cited,  indicating  the  manner  in  which 
the  appeal  bond  of  a  corporation  shall  be  ex- 
ecuted. Taking  the  paper  as  It  stood,  it  was 
insufficient,  because  it  did  not  on  its  face 
show  that  an  appeal  bad  beoi  duly  entered. 
In  cases  of  this  character  the  bond  is  itself 
the  foundation  of  the  appeal,  and  stands  in 
the  place  of  pleading.  It  should,  therefore, 
affirmatively  disclose  that  it  was  executed 
by  some  person  authorized  by  law  to  sign 
thereto  the  appellant's  name.  The  trial  judge 
was  certainly  right  In  disregarding  the  state- 
ment of  counsel  as  to  what  was  the  real  truth 
ef.the  matter.  Conceding  this  statement  to 
be  true,  it  could  not  have  had  the  legal  effect 
of  putting  the  bond  in  proper  shape.  The 
case  was  one,  not  for  the  Introduction  of  eyl- 
dence,  but  for  the  amendment  of  defective 
pleadings.  Had  counsel  offered  to  amend  the 
so-called  "bond"  by  placing  after  the  signa- 
ture of  C.  L.  EJng  words  disclosing  that  he 
signed  it  as  the  company's  agent  in  diarge 
of  and  managing  the  case,  the  proffered 
amendment  should,  in  view  of  the  provisions 
of  section  6123  of  the  CtvU  Code,  have  been 
allowed.  But  no  such  offer  was  made.  On 
the  contrary,  the  only  proposition  to  amend 
was  embraced  in  the  offer  of  counsel  to  sign 
the  name  of  the  hardware  company  "by  him- 
self as  their  attorney  at  law."  This  would 
have  been  the  equivalent  of  making  an  entire- 
ly new  bond.  In  support  of  the  contention 
that  this  was  allowable,  counsel  for  the  plain- 
tiff in  error  relied  on  the  case  of  Anthanissen 
V.  Wrecking  Co.,  92  Ga.  400,  17  S.  E.  951. 
Even  if  that  case  goes  to  the  extent  claimed, 
the  offered  amendment  would  not  have  ren- 
dered the  bond  good  on  its  face.  Referring 
again  to  section  4400  of  the  Civil  Code,  it  will 
be  seen  that,  when  an  appeal  is  sought  to  be 
entered  in  behalf  of  a  corporation  by  one  un- 
dertaking to  act  as  its  counsel,  the  bond  most 
show  on  its  face  that  he  was  the  attorney 
at  the  time  of  entering  the  appeal,  for  that 
section  provides  that  only  "the  attorney  of 
record"  has  authority  to  sign  the  name  of  a 
corporation  to  an  appeal  bond.  Whether 
counsel  was  in  a  iKWltion  to  offer  to  sign  a 
bond  as  "the  attorney  of  record"  in  this  case 
does  not  appear.  He  did  not,  In  point  of  fact, 
make  any  proposal  so  to  do.  Judgment  affirm- 
ed.   All  the  justices  concurring. 


<U3  Oa.  1071) 

BBYSIEGBL  et  al.  v.  ROME  MTJT.  LOAN 

ASS'N. 

(Supreme  Court  ol  Georgia.    July  28,  190L) 

INJUNCTION-RSMBDT  AT  LAW-MULTIPLICITT 

OF  SUITS. 
1.  An  Injunction  should  not  be  granted  when 
the  plaintiff  In  the  petition  therefor  has  a  com- 
plete and  adequate  remedy  at  law* 


2.  The  defendant  In  error  in  the  present  case 
had  such  a  remedy  by  claim,  the  successful 
prosecution  of  which  would,  for  all  essential 
purposes,  have  been  as  effectual  as  the  equita- 
ble proceeding;  nor  was  thia  proceeding  main- 
tainable on  the  theory  that  it  was  necessary  to 
prevent  a  multiplicity  of  suits. 

(Syllabus  by  the  Court.) 

Error  ftrom  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Suit  by  the  Rome  Mutual  Loan  Association 
against  W.  E.  Beyslegel  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed. 

Geo.  A.  H.  Harris  &  Son  and  R.  L.  Cham- 
lee,  for  plaintiffs  in  error.  Halsted  Smith, 
for  defendant  in  error. 

.  PER  CURIAM.    Judgment  reversed. 


(113  Qa.  1072) 
McPARLAND  v.  PARK  WOOLEN  MILLS. 
(Supreme  Ck>urt  of  Georgia.    July  23,  1901.) 

INJUNCTION— USB    OF    BASBMBNT— CONFLIOT- 

INO  BVIDBNCB. 

Under  the  facts  disclosed  bv  the  record, 
there  was  no  abuse  of  discretion  in  refusing  to 
grant  an  injunction. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Walker  county; 
W.  M.  Henry,  Judge. 

Petition  by  John  M.  McFarland  against 
the  Park  Woolen  Mills.  From  an  order  deny- 
ing an  injunction,  plaintiff  brings  error. 
Affirmed. 

Tomllnson  Fort  and  Payne  &  Payne,  for 
plaintiff  in  error.  Prltchard  A  Slzer,  for  de- 
fendant in  error. 

COBB,  J.  Upon  the  building  and  equipping 
of  a  woolen  mill,  begun  within  60  days  from 
May  18,  1895,  and  completed  within  a  reason- 
able time  thereafter,  the  grantees  In  the  deed 
from  McFarland  of  that  date,  and.  their  suc- 
cessors and  assigns,  were  entitled  under  the 
terms,  of  the  deed  to  conduct,  in  pipes  laid 
upon  the  land  of  McFarland,  water  from  the 
lake  situated  on  his  land  in  such  quantities 
as  was  necessary  for  the  use  and  operation 
of  the  manufacturing  plant.  Under  the  very 
terms  of  the  grant  they  were  to  have  *^e 
right  to  use  all  the  water  that  may  be  neces- 
sary for"  the  operation  of  the  manufacturing 
plant,  ^e  number  and  sizes  of  the  pipes 
which  were  to  be  used  to  accomplish  this 
purpose  were  not  specified  in  the  deed.  They 
were  entitled  to  use  pipes  of  such  sizes  and 
of  such  number  as  were  necessary  to  accom- 
plish the  purpose.  The  right  to  conduct  and 
use  the  water  was  to  continue  as  long  as  the 
grantees,  or  their  successors,  saw  fit  to  use 
and  operate  the  plant,  and  the  right  to  enter 
upon  the  land  of  McFarland  and  make  all 
necessary  repairs  upon  the  pipes  laid  thereon 
was  distinctly  provided  for  in  the  grant  In 
the  exercise  of  the  powers  thus  granted,  the 
parties  laid  a  two-inch  pipe,  through  whir 
the  water  necessary  for  the  use  of  the  m 
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has  been  conducted  since  the  mill  was  built, 
up  to  a  short  time  before  the  beginning  of 
the  present  litigation.  The  defendant  In  er- 
ror, which  is  the  successor  of  the  grantees  In 
the  deed  from  McFarland,  has  recently  laid 
a  four-Inch  pipe,  which  Is  to  be  used  in  con- 
ducting the  water  from  the  lake  to  Its  plant, 
and  the  present  application  Is  brought  to  en- 
join it  from  connecting  this  pipe  with  the 
l&ke  and  to  prevent  it  from  using  the  pipe. 
The  Judge  refused  to  grant  the  injunction. 
Under  the  grant  in  the  deed,  the  defendant  in 
error  has  a  right  to  the  use  of  all  the  water 
that  is  necessary  for  the  operation  of  Its 
plant,  Including  the  use  of  water  for  pro- 
tection against  fire,  in  such  quantities  as  are 
ordinarily  and  usually  required  about  manu- 
facturing plants  of  the  character  of  that 
operated  by  the  defendant  In  error.  It  is 
claimed  by  the  defendant  in  error  that  it 
has  used  water  for  all  of  these  purposes  in 
the  past;  that  it  is  intended  In  the  future  to 
use  only  such  water  as  is  necessary  for  the 
same  purposes;  that  it  is  not  its  purpose,  by 
laying  the  larger  pipe,  to  increase  the  quan- 
tity of  water  that  is  to  be  used,  but  simply  to 
provide  a  less  expensive  method  of  procuring 
the  same  quantity  of  water  that  it  had  been 
heretofore  able  to  obtain  through  a  smaller 
pipe  In  a  more'  Inconvenient  and  expensive 
way;  that  it  does  not  expect  to  maintain  the 
two  lines  of  pipe;  and  that  the  old  line  of 
pipe  will  be  necessarily  abandoned,  because 
it  is  worn  out,  and  will  soon  become  useless. 
All  of  this  is  denied  by  the  plaintiff  in  error, 
who  claims  that  it  Is  the  purpose  of  the  de- 
fendant in  error  to  use  both  lines  of  pipe, 
and  to  use  an  Increased  quantity  of  water, 
and  for  purposes  for  which  it  has  not  been 
used  in  the  past  The  evidence  upon  all  of 
these  points  was  directly  conflicting.  The 
judge  has  seen  proper  to  refuse  to  grant  an 
Injunction,  but  has  left  the  parties  to  their 
remedy  before  a  jury  upon  a  final  hearing  of 
the  case.  In  the  light  of  the  fact  that  there 
is  no  allegation  that  the  defendant  is  insol- 
vent, and  that  the  allegations  do  not  make 
a  case  where  the  damages  would  be  Irrepar- 
able, but  would  be  capable  of  almost  exact 
computation,  the  discretion  of  the  trial  judge 
in  refusing  to  grant  the  injunction  was  wise- 
ly exercised.  Judgment  affirmed.  All  the 
JusticeB  concurring. 


(113  (hu  1043) 

HEERY  et  aL  V.  BIJRE:HAI/rER. 

BURKHAI/TBR  v.  HEERY  et  al. 

(Supreme  Oourt  of  Georgia.    July  22,  1901.) 

A88IONMBNT  OF  ERROR— NBW  TRIAI<— MOTION 

TO  DISMISS. 
1.  A  direct  assignment  of  error  upon  a  ruling 
made  during  the  progress  of  a  trial  comes  too 
late  if  for  the  first  time  presented  in  a  bill  of 
exceptions  sued  out  more  than  30  days  after 
the  adjournment  of  the  term  at  which  such  rul- 


ing was  made. 


The  overruling   of   a   motion    to   dismiss 
an  action  whiclv  for  any  good  reason,  should 


not  be  tried  on  its  merits,  cannot  properly  be 
made  a  ground  of  a  motion  for  a  new  trial. 

(Syllabus  by  the  Oourt) 

Error  from  superior  court,  Tattnall  county; 
B.  D.  Evans,  Judge. 

Action  by  W.  T.  Burkhalter  against  J.  H. 
Heery  and  others.  From  the  judgment,  de- 
fendants bring  error.  Plaintiff  assigns  cross 
error.  Judgment  on  main  bill  of  exceptions 
afarmed,  and  cross  bill  dismissed. 

W.  T.  Burkhalter  and'O.  L.  Morgan,  for 
plaintiff.    J.  V.  Kelley,  for  defendants. 

LUMPKIN,  P.  J.  This  case  originated  in  a 
justice's  court,  the  same  being  an  action  for 
triple  damages  for  the  killing  of  a  cow,  predi- 
cated upon  section  1766  of  the  Political  Ck)de. 
The  plaintiff  obtained  a  judgment,  and  the 
defendants  entered  an  appeal  to  the  8ui>erior 
court  When  it  came  on  for  trial,  they  ma^e 
a  motion  '-'to  dismiss  said  case  for  want  of  ju- 
risdiction In  the  justice's  court  to  try  cases 
of  damage  arising  under"  the  above-dted  sec- 
tion of  the  (3ode.  This  motion  was  overruled, 
and  the  case  was  heard  on  its  merits,  the 
trial  resulting  in  a  verdict  for  the  plaintiff. 
A  motion  for  a  new  trial  was  made  by  the 
defendants,  to  the  overruling  of  which  they 
excepted.  They  also  assign  error  upon  the 
court's  refusal  to  sustain  their  moti<A  to  dis- 
miss the  action.  By  a  cross  bill  of  exceptions 
the  plaintiff  below  seeks  to  brUig  under  re- 
view the  refusal  of  the  judge  to  dismiss  the 
defendants'  motion  for  a  new  trial. 

1.  The  case  was  tried  at  the  October  term, 
1900,  of  Tatnall  superior  court,  which  was 
finally  adjourned  on  October  12th.  The  mo- 
tion for  a  new  trial  was  overruled  on  the  27th 
of  November,  and  the  bill  of  exceptions  sued 
out  by  the  defendants  was  not  tendered  to 
the  judge  until  a  subsequent  date.  As  no 
exceptions  pendente  lite  were  filed,  it  is  ob- 
vious that  the  assignment  of  error  upon  the 
court's  refusal  to  dismiss  the  action  comes  too 
late,  not  having  been  presented  within  80 
days  from  the  adjournment  of  the  term  at 
which  the  ruling  complained  of  was  made. 
See  Carter  v.  Johnson,  112  6a.  494^  37  S.  B. 
786,  following  Diets  v.  Fahy,  107  Ga.  325, 
83  S.  B.  51,  and  the  cases  therein  cited. 

2.  It  is  equally  clear  that  such  a  ruling 
cannot  properly  be  made  a  ground  of  a  motion 
for  a  new  trial.  Oedartown  v.  Freeman,  89 
Oa.  461,  15  S.  E.  481;  Commission  Go.  v. 
Jackson,  94  Ga.  649,  20  S.  E.  428;  Shuman  v. 
Smith,  100  Ga.  415,  28  S.  E.  448;  Carter  v. 
Johnson,  supra,  and  cases  cited.  That  a  trial 
judge  improperly  declined  to  dismiss  an  ac- 
tion whl(^  could  not  in  the  first  instance  be 
lawfully  tried  affords  no  logical  reason  for 
perpetuating  the  error  thus  committed  by  or- 
dering another  hearing  of  the  case  upon  Its 
merits.  It  follows  that  the  court  below  did 
not  err  in  refusing  to  sustain  that  ground  of 
the  defendants'  motion  for  a  new  trial  In 
which  complaint  was  made  that  the  action 
should  have  been  dismissed  at  their  instance; 
and,  as  this  was  the  only  ground  of  the  xno- 
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tlon  insisted  upon  liere,  we  must  necessarily 
nile  tbat  for  no  reason  assigned  did  the  Judge 
unproperly  refuse  to  grant  a  new  trial.  In 
yiew  of  the  disposition  made  of  the  main 
bill  of  exceptions,  there  is  no  occasion  for 
passing  upon  the  point  presented  by  the  cross 
bill.  Judgment  on  main  bill  of  exceptions 
affirmed;  cross  bill  of  exceptions  dismissed. 
All  the  Justices  concurring. 

(US  Qa.  1060) 

SIMKINS  T.  COBDELB  COMPRESS  00. 
(Supreme  Court  of  Georgia.    July  22,  1901.) 

LSASB-^ONSTRUCTION— REPAIRS. 
When,  by  the  terms  of  a  lease  coyering 
realty  and  machinery  thereto  attached,  it  is 
stipulated  that  the  lessor  shall  make  repairs 
of  a  specified  character  upon  the  machinery, 
and  that  the  lessee  shall  thereafter  kem  the 
same  in  good  repair,  and  at  the  termination  of 
the  lease  return  it  to  the  lessor  in  good  repair, 
and  the  lessee,  after  such  stipulated  repairs 
were  made  by  the  lessor,  entered  into  posses- 
sion, the  lessee,  notwithstanding  there  may 
have  been  latent  defects  in  the  machinery  so 
leased  at  the  time  the  latter  took  possession, 
Is,  in  the  absence  of  fraud  or  concealment  on 
the  part  of  the  lessor  in  the  execution  of  the 
contract,  chargeable  with  the  expense  of  main- 
taining the  property  in  good  order.  Under  the 
terms  of  such  a  contract,  the  law  applicable 
to  an  implied  warranty  and  of  failure  of  consid- 
eration relating  to  sales  of  personalty  is  inap- 
plicable. 

(Syllabus  by  the  Court) 

Error  from  dty  court  of  Savannah;  T*  M. 
Norwood,  Judge. 

Action  by  the  Cordele  CSompress  Company 
againat  W.  D.  Simkins.  Judgment  for  plain- 
tiif.    Defendant  brings  error.    Affirmed. 

Ohisholm  ft  Clay  and  Shtiby  Myrick,  for 
plaintiff  in  error.  Denmark,  Adams  ft  Free- 
man, for  defendant  in  error. 

LITTLE,  J.  From  the  view  we  take  of 
the  rule  of  law  which  controls  this  case,  it  Is 
unnecessary  to  consider  in  detail  the  25  sep- 
arate grounds  of  the  motion  for  new  triaL  It 
appears  that  the  defendant  In  error  was  the 
owner  of  a  certain  cotton  compress,  and  that 
the  plaintiff  in  error  desired  to  lease  the  prem- 
ises on  which  It  was  situated,  together  with 
the  compress  and  machinery  attached  thereto, 
and  In  June,  1888,  the  parties  entered  into  a 
written  contract  consummating  the  lease  for 
a  year,  containing  certain  terms  and  stipula- 
tions by  which  their  rights  In  this  case  must 
be  determined.  The  compress  company 
agreed  to  put  a  new  cylinder  of  giren  dimen- 
sions in  said  press,  together  with  other  sep- 
arate pieces  of  machinery,  which  are  fully  de- 
scribed. Tbe  Georgia  (Cotton  Ck>mpany  agreed 
that,  when  these  improvements  had  been 
made,  it  would  pay  certain  sums  of  money 
specified  In  the  lease  contract  for  a  lease  of 
the  property  for  one  year,  and  covenanted  to 
'^eep  the  premises  In  good  repair  while 
[they]  continue  to  occupy  the  same  (Are  ex- 


cepted), and  toxetum  the  same  to  tiie  ^  ^  ^ 
parties  of  the  first  part  ♦  ♦  ♦  In  such 
good  repair  *  .  *  *  at  the  end  and  expira- 
tion of  tills  lease."  The  contract  is  plain  and 
unambiguous.  It  is  to  be  presumed  that  the 
cotton  company  was  fully  aware-  of  the  con- 
dition of  the  property  which  it  agreed  to 
lease.  Certainly,  if  it  was  not,  that  fact,  in 
the  absence  on  its  part  of  fraud,  was  not 
chargeable  to  the  lessor;  and  when  it  was 
stipulated  that  the  owner  should  make  certain 
repairs  In  and  additions  to  the  press,  and  the 
lessor  then  covenanted  to  keep  the  same  In 
good  repair,  and  return  the  property  to  the 
owner  In  such  good  repair  at  the  expiration 
of  the  lease,  it.  In  law,  covenanted  with  the 
owner  that  the  repairs  stipulated  for  would 
be  all  that  the  lessor  would  be  required  to 
make,  and  the  lessee  would  keep  up  the  prop- 
erty and  return  it  in  good  condition  to  the 
owner.  Hence,  when  the  evidence  showed, 
as  substantially  it  did,  that  the  repairs  stip- 
ulated for  had  been  made,  the  obligation  on 
the  part  of  the  lessee  to  keep  the  property  in 
good  repair  went  into  effect;  so  that  it  was 
the  duty  of  the  lessee,  uilder  the  terms  of  the 
contract,  to  put  the  press  in  good  repair, 
when,  in  October,  it  became  disabled,  and,  if 
it  failed  to  do  so,  the  owner  of  tbe  press  had 
a  right  to  charge  said  lessee  with  the  expense 
of  such  repairs.  Whether  these  repairs  were 
in  good  faith  made,  or  whether  the  restora- 
tion to  good  order  was  made  by  distinct  ad- 
ditions to  it,  tar  which  the  lessee  was  not 
chargeable,  were  questions  of  fact  which 
were  settled  by  the  verdict  of  the  Jury.  In 
any  event,  it  was  not  the  right  of  the  lessee, 
under  the  contract  which  it  had  entered  into, 
to  abandon  the  press  when,  during  its  term, 
it  had  gotten  out  of  repair,  and  refuse  to  pay 
rental  for  the  same,  no  fraud  or  misrepre- 
sentations on  the  part  of  the  owner  In  pro- 
curing the  execution  of  the  lease  contract 
having  been  alleged  or  shown.  With  these 
views  of  the  relative  rights  of  the  parties 
under  the  terms  of  their  contract  we  have 
examined  the  specifications  of  error  made  In 
the  different  grounds  of  the  motion  for  new 
trial,  and  are  of  opinion  that  the  verdict  ren- 
dered was  not  excessive.  And  while  we  find 
that  certain  specific  portions  of  the  charge  to 
which  exceptions  are  taken  may  be  inaccurate 
in  some  particulars,  in  every  instance  where 
such  inaccuracies  exist,  the  error  Is  imma- 
terial, and  should  not  work  a  reversal  of  the 
Judgment.  Taken  as  a  whole,  the  rulings  of 
the  trial  Judge  were  correct,  and  his  express- 
ed views  of  the  law  of  the  case  are  sound, 
and  his  instructions  to  the  Jury  fully  covered 
the  law  of  the  case  and  the  contentions  of  the 
parties.  And,  as  the  record  contains  evidence 
sufficient  to  support  the  v^ diet,  there  was  no 
error  in  overruling  the  motion  for  a  new  trial 
for  any  of  the  errors  assigned  therein.  Judg- 
ment affirmed.    All  the  Justices  concurring. 


408 


89  SOUTHEASTBRN  REPORTER. 


(Ga. 


(113  Ga.  1065) 

RAY  T.  STATE. 

(Supreme  Court  of  Georgia.  .July  23,  1901.) 

PROFANITY  IN  PRBSBNCB  OF  FBMALB-* 
PROVOCATION. 

Upon  the  trial  of  one  charged  with  the  of- 
fense of  using  profane  language,  without  proY- 
•cation,  in  the  presence  of  a  female,  the  accus- 
ed may  defend  by  showing  that  hJe  was  pro- 
voked to  use  the  language,  by  one  other  than 
such  female;  the  sufficiency  of  the  provocation 
being  a  question  for  the  jury,  under  all  the  cir- 
camstanoes  of  the  case. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Baxley;  T.  A.  Par- 
ker, Judge. 

A.  Ray  was  convicted  of  using  profane  ]an< 
guage  in  the  presence  of  a  female,  and  brings 
«rror.    Reversed. 

E  P.  Padgett  &  Son,  for  plaintiff  in  error, 
J.  H.  Thomas^  for  the  State. 

FISH,  J.  The  only  question  made  in  this 
case  la  whether  one  charged  in  an  indictment 
with  the  offense  of  using,  VTithont  provoca- 
tion, profane  language  in  the  presence  of  a 
female,  can,  when  the  proof  shows  that  be 
did  use  such  language  in  her  presence,  de- 
fend himself  against  the  charge  by  showing 
that  he  was,  at  the  time  and  place  in  ques- 
tion, provoked  by  a  third  person  to  use  the 
language.  The  indictment  charged  and  the 
evidence  for  the  state  showed  that  the  ac- 
cused addressed  certain  profane  language  to 
W.  C.  Dykes,  the  prosecutor,  in  the  presence 
of  his  wife.  The  court  charged  the  Jury  that 
"no  provocation  can  be  considered  •  •  • 
except  such  provocation  as  wkb  given  by  the 
female  in  whose  presence  the  language  was 
used."  This  charge  was  excepted  to,  and 
error  is  assigned  thereon. 

This  is  the  first  time  that  this  question  has 
been  before  this  court,  and  the  only  light 
that  is  thrown  upon  it  is  that  which  is  de- 
rived from  the  wording  of  the  statute  itself, 
and  the  well-established  rule  that  criminal 
statutes  must  be  construed  strictly,  in  favor 
of  liberty.  The  statute  under  which  the  ac- 
cused was  tried  and  convlcteo  reads  as  fol- 
lows: "Any  person  who  shall,  without  prov- 
ocation, use  to,  or  of,  another  and  in  his 
presence,  opprobrious  words  or  abusive  Ian- 
gua^^  tending  to  cause  a  breach  of  the  peace, 
or  who  shall,  in  like  manner,  use  obscene  and 
vulgar  or  profane  language  in  the  presence  of 
a  female,  •  •  ^  shall  be  guilty  of  a  misde- 
meanor.'* Pen.  Code,  9  896.  The  words  "in 
like  manner,"  as  used  in  the  statute,  are 
equivalent  to  "without  provocation,"  and  were 
so  construed  by  the  trial  Judge  and  the 
counsel  engaged  in  the  case.  But  it  was  con- 
tended by  counsel  for  the  state  that  the  only 
provocation  for  the  use  of  the  words,  which 
could  be  set  up  as  a  defense,  would  be  prov- 
ocation given  by  the  female  in  whose  pres- 
ence the  words  were  used,  while  counsel  for 
the  accused  contended  that  provocation  given 
by  a  third  party  at  the  time  the  language  was 
used  might  be  sufficient  to  legally  Justify  the 


accused  in  using  profane  language  In  tbe  pres- 
ence of  a  female.  Of  course,  the  legal  mean- 
ing of  the  words  'Svithout  provocation"  is 
"without  sufficient  provocation,"  and  the  Jury 
trying  a  case  of  this  character  are  the  Judges 
of  the  sufficiency  of  the  provocation.  The 
particular  offense  with  which  the  accused  was 
charged  is  conomitted  when  profane  language 
is  used  in  the  presence  of  a  female  without 
provocation.  If  the  profane  language  is  used 
in  her  presence  with  provocation,  no  criminal 
offense  is  committed.  This  is  all  that  the 
statute  shows.  It  is  evident  that  one  may, 
with  provocation,  use  profane  words  in  the 
presence  of  a  female,  who  does  nothing  what- 
ever to  provoke  the  person  using  them;  the 
provocation  which  causes  the  use  of  the  words 
may  be  given  by  another  person.  Take  tbe 
present  case,  for  instance.  The  agreed  brief 
of  evidence  concludes  with  the  following  state- 
ment: "The  evidence  of  W.  C  Dykes  and  his 
wife  showed  that  the  defendant  used  the  lan- 
guage charged  without  provocation  from  Mrs. 
W.  C.  Dykes  or  from  W.  C.  Dykes,  evidence 
of  Dave  Ray  and  Mollie,  children  of  the  de- 
fendant, makes  a  defense  of  provocation  from 
W.  C.  Dykes."  Granting  tliat  the  accused 
used  the  profane  language  charged  in  the 
presence  of  Mrs.  Dykes,  and,  upon  the  sub- 
ject of  provocation,  taking  tbe  evidence  for 
the  defendant  and  his  statement  to  be  true, 
it  cannot  be  said  that  the  profane  language 
was  used  In  the  presence  of  Mrs.  Dykes  with- 
out provocation,  but  it  can  be  said  that  thli 
language  was  used  by  the  accused  in  her 
presence  without  provocation  on  her  part 
To  construe  the  statute  to  mean  that  the 
provocation  for  the  use  of  the  profane  lan- 
guage must  be  by  the  female  in  whose  pres- 
ence such  language  is  used  would  be  to  read 
into  it  something  which  is  neither  expressed 
nor  clearly  indicated  by  the  words  therein  em- 
ployed. This  cannot  be  done  in  construing  a 
statute  which  defines  a  criminal  offense. 
Where  such  a  statute  is  of  doubtful  construc- 
tion, that  construction  must  be  placed  upon  it 
which  is  most  favorable  to  the  accused*  For 
these  reasons  we  are  of  opinion  that  the  court 
erred  in  giving  the  instruction  complained  of. 
Counsel  for  the  defendant  presented  to  tbe 
trial  Judge  a  written  request  to  give  the  Jury 
certain  instructions  on  the  subject  of  prov- 
ocation, which  the  Judge  refused  to  give,  and 
this  refusal  is  alleged  to  have  been  erroneous. 
Under  the  views  presented  above,  this  request 
to  charge  contained  a  nearly  accurate  pre- 
sentation of  the  law  applicable  to  thcfacts,  in 
the  event  the  Jury  found  that  the  accused 
was  provoked  by  the  prosecutor  to  use  the 
profane  language  in  question.  But  It  was  de- 
fective in  not  clearly  showing  that*  in  passing 
upon  the  sufficiency  of  the  provocation  as  a 
defense,  the  Jury  should  determine  whether  or 
not  such,  provocation  was  sufficient  to  legally 
Justify  the  use,  in  the  presence  of  the  female, 
of  tbe  language  charged.  The  question  was 
not  whether  the  provocation  given  by  the 
prosecutor  was  sufficient  to  Justify  tbe  use 
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of  the  language  to  him,  or  in  his  presence,  but 
whether  the  proyocation  which  he  gave  was 
fofflcient  to  Justify  the  accused  in  using  the 
language  in  the  presence!  of  the  prosecutor^i 
wife.  We  think  that  counsel  for  the  accused 
had  this  idea  In  mind  when  the  request  wfti 
prepared,  hut  the  latter  portion  of  the  same, 
to  wit,  'then  it  would  he  for  you  to  say 
whether  or  not  the  provocation  given  by  W.  G. 
UykeB  was  sufficient  to  justify  the  use  of 
the  language,  and,  if  you  find  that  the  prov- 
ocation  given  by  W.  C.  Dykes  was  sufficient 
to  authorize  the  use  of  the  language,  you 
would  be  authorized  and  it  would  be  your 
duty  to  acquit  the  defendant,"  if  given  in 
hsec  verba,  might  have  misled  the  Jury.  We 
think  that  the  expression,  ''sufficient  to  jus- 
tify the  use  of  the  language,"  should  have 
been  qualified  by  the  words,  "in  the  presence 
of  Mrs.  Dykes,"  and  the  expression,  "suffi- 
cient to  authorize  the  use  of  the  language," 
should  have  been  followed  by  words  of  like 
lmi>ort  Judgment  reversed.  AH  the  justices 
eoncurrlng. 


aisGkLiisi:) 
WARNOGK  V.  Cirr  OP  ATLANTA  et  al. 
<Supreme  Court  of  Georgia.    July  24,  1901.) 

REVIEW— INSTRUCTIONS. 

The  charges  excepted  to  were  abstractly 
oorrect,  and  not  open  to  the  criticism  that  they 
were  calculated  to  confuse  or  mislead  the  Jury; 
nor  were  they,  in  view  of  the  pleadings,  alto- 
gether inappropriate.  The  real  issae  in  con- 
troversy was  fairly  and  distinctly  submitted 
to  the  jury,  and  the  verdict  was  fully  warrant- 
ed by  the  evidence. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  LumpkUi,  Judge. 

Action  between  M.  J,  Wamock  and  the  dty 
of  Atlanta  and  others.  From  the  judgment, 
Wamock  brings  error.    Affirmed. 

Slaton  &  Phillips  and  Arnold  &  Arnold,  for 
plaintiff  In  error.  J.  A.  Anderson,  J.  T.  Pen- 
dleton, J.  L.  Mayson,  and  W.  P.  Hin,  for  de- 
fendants in  error. 

FEB  CURIAM.    Judgment  affirmed. 


(lis  Oa.  1162) 

OWINN  V.  ALMAND  et  aL 

(Supreme  Court  of  Georgia.    July  24,  1901.) 

BILL    OF    EXCEPTIONS— CERTIFICATION. 

When  a  bill  of  exceptions  recites  that  a 
demarrer  to  a  petition  was  sustained,  and  that 
the  plaintiff  excepted  to  this  ruling,  and  the 
eertlncate  of  the  judge,  instead  of  verifying, 
without  qualification,  the  bill  of  exceptions  as 
written,  embraces  a  statement  to  the  effect 
that,  before  the  court  passed  upon  the  de- 
murrer, counsel  for  the  plaintiff  informed  the 
court  that  they  did  "not  care  to  submit  any 
argument  nor  to  resist  the  demurrer."  and  that 
the  judge  signed  the  order  of  dismissal,  "con- 
sidering it  a  consent  order,"  such  bill  of  excep- 
tions is  not  duly  certified,  and  presents  no 
question  for  determination  by  the  supreme 
court. 

(SyUabos  by  the  Oourtl 


Error  from  superior  court,  Dekalb  county; 
J.  S.  Candler,  Judge. 

Action  by  G.  W.  Gwlnn,  administrator, 
against  A.  J.  Almand  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Dismissed. 

A.  C.  McCalhi,  for  plaintiff  in  error.  W. 
W.  Braswell,  for  defendants  in  error. 

PER  CURIAM.    Writ  of  error  dismissed. 


(113  Qa.  U44) 


BURT  V.  RUBLEY. 


(Supreme  Court  of  Georgia.    July  23,  1001.) 

EXECUTION— LEVY-STATEMENT    IN    ENTRY- 
CLAIM  OP  THIRD  PERSON. 

1.  A  Statement  in  an  entry  of  levy  that  the 
defendant  in  execution  was  in  possession  at  the 
date  of  the  levy  is  prima  fade  evidence  of  that 
fact. 

2.  Proof  that  title  to  the  property  levied  on 
was  at  the  date  of  the  levy  in  a  person  other 
than  the  defendant  in  execution,  and  that  the 
claimant  acquired  title  since  the  filing  of  the 
claim,  will  not  authorise  a  vmiict  In  lus  favor. 

(Syllabus  by  the  Cburt) 

Error  from  superior  court,  Habersham 
county;  J.  B.  Estes,  Judge. 

Action  by  W.  H.  Burt  against  N.  Kuhnen. 
Judgment  for  plaintiff.  On  levy  of  execu- 
tion, John  Rubley  interposed  a  daim.  Judg- 
ment for  claimant,  and  plaintiff  in  execution 
brings  error.    Reversed. 

J.  a  Edwards,  M.  T.  Perkins,  and  J.  C. 
Kilpatrick,  for  plaintiff  in  error.  Hubert 
Estes  and  Robt  McMillan,  for  defendant  in 
error. 

COBB,  J.  This  was  a  claim  case  In  which 
W.  H.  Burt  was  plaintiff  in  execution,  N.  Kuh- 
nen defendant  in  execution,  and  John  Rubley 
claimant.  The  plaintiff  in  execution  intro- 
duced in  evidence  the  execution,  which  was 
issued  in  April,  1806,  and  recited  that  it  was 
based  on  a  Judgment  rendered  August  2i, 
1895.  This  execution  was  properly  recorded 
in  the  general  execution  docket  in  April,  1806. 
An  entry  of  nulla  bona,  dated  July  2,  1806, 
appears  on  the  execution.  On  September  25. 
1809,  the  levying  officer,  after  making  an  en- 
try on  the  execution  reciting  that  no  personal 
property  could  be  found,  levied  the  execution 
on  the  land  now  in  controversy.  The  entry 
of  this  levy  recited  that  the  property  levied 
on  was  In  the  possession  of  the  defendant  in 
execution  at  the  date  of  the  levy.  The  claim 
was  interposed  November  24,  1800.  The 
claimant  introduced  in  evidence  a  deed  from 
N.  Kuhn^i  to  John  Rubley,  dated  June  25, 
1808,  and  recorded  January  8,  1800;  also,  a 
deed  ftom  N.  Kuhnen  to  Mrs.  A.  M.  Kuhnen, 
his  wife,  dated  November  27,  1894,  and  re- 
corded September  25,  1809;  also  a  deed  from 
Mrs.  A.  M.  Kuhnen  to  John  Rubley,  dated 
July  9,  1900.  The  plaintiff  in  execution  then 
introduced  in  evidence  a  deed  from  Klmsey 
to  N.  Kuhnen,  dated  October  27,  1887,  and  re- 
corded December  20, 1888b    Hie  court  dlree 
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ed  a  verdict  In  fayor  of  the  claimant,  and  the 
plaintiff  in  execution  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  excepted. 
.  1.  "It  is  the  duty  of  the  sheriff  to  state  In 
his  entry  of  levy  who  was  in  possession  of 
the  property  at  the  time  of  the  levy,  and  his 
entry  is  evidence  upon  that  point"  Lamkln 
V.  Clary,  103  Ga.  635,  80  S.  B.  596,  citing 
Williams  V.  Hart,  65  Ga.  201.  As  possession 
1b  prima  facie  proof  of  ownership,  the  evi- 
dence offered  by  the  plaintiff  In  execution 
was  sufficient  to  cast  upon  the  claimant  the 
burden  of  showing  that  the  property  levied 
on  Tras  not  the  property  of  the  defendant  in 
execution,  but  was  that  of  the  claimant.  Olv. 
Code,  §  4624. 

2.  Was  this  burden  successfully  carried? 
A  claimant  must  recover  on  his  own  title,  and 
proof  of  title  outstanding  in  a  third  person  at 
the  date  of  the  levy  is  not  sufficient    Thomp- 
son V.  Waterman,  100  Ga.  586,  28  S.  E.  286, 
and  cases  cited.    Nor  can  a  recovery  be  had 
by  the  claimant  on  a  title  acquired  by  him 
after  issue  Joined.    Maclntyre  v.  Perst  101 
Ga.  682,  28  S.  E.  989;  Oatts  v.  Wllklns,  110 
Ga.  819,  35  S.  E.  345.    Applying  these  princi- 
ples to  the  facts  of  the  present  case,  what,  is 
the  result?    The  claimant  offered  In  evidence, 
first,  a  deed  from  the  defendant  In  execution 
to  himself  dated  In  1896,  long  after  the  Judg- 
ment was  rendered  and  the  execution  issued 
and  recorded  on  the  general  execution  docket. 
The  lien  of  the  judgment  had  attached  to  the 
property  before  this  deed  was  made,  and  con- 
sequently it  Interposed  no  obstacle  to  the  levy 
and  sale  of  the  property  under  the  executl<m. 
So  that  even  If  the  deed  of  1898  is  superior  to 
the  deed  of  Kuhnen  to  his  wife  dated  in  1894, 
but  not  recorded  until  the  day  of  the  levy,  it 
cannot  be  relied  upon  to  defeat  the  plaintiff's 
lien.    The  claimant  cannot  rely  on  his  deed 
from  Mrs.  Kuhnen,  executed  in  July,  1900, 
because  this  was  after  the  claim  was  inter- 
posed.   Nor  can  he  recover  the  property  on 
the  theory  that  title  was  In  Kuhnen's  wife  at 
the  date  of  the  levy.    He  must  show  a  title 
in  himself  at  that  date  which  Is  superior  to 
the  lien  of  the  plaintiff's  judgment    The  plain- 
tiff  in  execution  having,    by    his    evidence, 
made  out  a  prima  facie  case,  and  the  claim- 
ant having  failed  to  offer  evidence  sufficient 
to  overcome  this  prima  facie  proof,  it  was 
error  to  direct  a  verdict  In  favor  of  the  claim- 
ant but  a  verdict  should  have  been  directed 
finding  the  property  subject  to  the  execution. 
Judgment  reversed.    All  the  justices  concur- 
ring. 

(US  Ga.  976) 

SMITH  et  aL  ▼.  GEORGL\  LOAN,  SAVINGS 
A  BANKING  00. 

(Supreme  Court  of  Georgia.    July  20,  1901.) 

CONTRACTS-RBBCISSION-ACTION  FOR  BRBACH 
— PERFORMANCE  OF  OBLIGATIONS. 

1.  After  the  renanciatlon  by  one  party  of  a 
continuing  coutract  consisting  of  mutual  obli- 
ffatlons,  uie  other  party  is  at  liberty  either  to 
Mumedlately  treat  such  renunciation  as  a  breach 


of  the  contract,  and  sue  for  any  damages  b« 
has  sustained  by  reason  of  the  breach,  or  to 
treat  the  contract  as  still  binding,  and  wait 
until  the  time  arrives  for  its  performance  in 
order  to  give  the  party  who  has  repudiated  the 
contract  an  opportumty  to  comply  with  its 
terms. 

2.  If,  after  the  attempted  renunciation  by  one 
party  to  the  contract,  the  other  party  elects  to 
treat  the  contract  as  still  binding,  and  await 
the  time  for  full  performance,  it  is  incum- 
bent upon  the  party  making  such  election  to 
perform  such  of  the  obligations  as  may,  in  the 
meantime,  devolve  upon  him  under  the  terms 
of  the  contract.  Especially  is  this  true  when 
such  performance  is  demanded  by  the  party 
who  had  attempted  to  renounce. 

3.  Applying  the  principles  above  laid  down 
to  the  facts  of  the  present  case,  the  plea  of  the 
defendants  was  properly  stricken  on  motion. 

(Syllabus  by  the  Court) 

Error  from  dty  court  of  Atlanta;  H.  M. 
Beid,  Judge. 

Action  by  the  Georgia  lioan.  Savings  & 
Banking  Company  against  Burton  Smith  and 
others.  Judgment  for  plaintiff.  Defendants 
bring  error.    Affirmed. 

Rosser  &  Carter  and  Burton  Smith,  for 
plaintiffs  in  error.  Dorsey,  Brewster  &  How- 
ell and  Hugh  H.  Dorsey,  for  defendant  in 
error. 


COBB,  J.  It  was  argued  for  the  defend- 
ants that,  as  the  plaintiff  had  made  what  is 
known  to  the  law  as  a  renunciation  or  antici- 
patory breach  of  the  contract,  the  defendants 
were  no  longer  bound  thereby,  and  could-  re- 
pudiate the  contract  whenever  the  plaintiff 
endeavored  to  enforce  It.  The  rule  of  law 
sought  to  be  invoked  was  laid  down  by  the 
supreme  court  of  the  United  States  In. a  re- 
cent case  after  an  elaborate  consideration  of 
the  authorities.  The  conclusion  reached  by 
the  court  Is  thus  succinctly  stated  In  the 
headnotes:  "After  a  careful  review  of  all  the 
cases,  American  and  English,  relating  to  an- 
ticipatory breaches  of  an  executory  contract, 
by  a  refusal  on  the  part  of  one  party  to  It  to 
perform  It,  th^  court  holds  that  the  rule  laid 
down  In  Hochster  v.  De  la  Tour,  2  El.  &  Bl. 
678,  is  a  reasonable  and  proper  rule  to  be  ap- 
plied in  this  case.  That  rule  Is  that,  after  the 
renunciation  of  a  continuing  agreement  by 
one  party,  the  other  party  is  at  liberty  to  con- 
sider himself  absolved  from  any  future  por- 
formance  of  it,  retaining  his  right  to  sue 
for  any  damages  he  has  suffered  from  the 
breach  of  It,  but  that  an  option  should  be 
allowed  to  the  Injured  party,  either  to  sue  Im- 
mediately, or  to  wait  till  the  time  when  the 
act  was  to  be  done,  still  holding  it  as  pro- 
spectively binding  for  the  exercise  of  this  op- 
tion." Roehm  v.  Horst,  178  U.  S.  1,  20  Sup. 
Ct  780,  44  L.  Ed.  953.  This  rule  was  ex- 
pressly limited  by  the  court  to  contracts  con- 
taining mutual  obligations.  See  page  17,  17S 
tJ.  S.,  page  786,  20  Sup.  Ct,  and  page  959,  44 
L.  Ed.  The  agreement  under  consideration  in 
the  present  case  is  of  such  a  character.  But 
giving  to  the  defendants'  plea  that  construc- 
tion which  Is  most  favorable  to  their  conten- 
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tlon,  we  do  not  understand  that  they  have 
brought  themselves  within  the  rule  above 
quoted.  They  did  not  immediately,  upon  the 
renunciation  of  the  contract  by  the  plaintiff, 
elect  to  repudiate  the  contract,  and  sue  for 
whatever  damages  they  had  sustained  by  rea- 
son of  its  breach.  Not  having  so  elected,  but 
one  other  course  was  open  to  them,  and  that 
was  to  wait  until  the  maturity  of  the  con- 
tract, and  see  if  the  plaintiff  would,  notwith- 
standing its  former  renunciation  of  the  con- 
tract, comply  with  its  terms.  As  they  elect- 
ed to  pursue  this  course,  it  was  incumbent 
upon  them  to  comply  with  the  obligations 
which  under  the  contract  devolved  upon  them 
from  time  to  time,— that  is,  to  pay  installments 
of  interest  as  they  became  due.  If  the  con- 
tract was  valid  and  enforceable,  the  plaintiff 
could,  under  its  express  terms,  upon  default 
In  the  payment  of  interest  by  the  defendants, 
treat  the  principal  sum  as  due  and  collecti- 
ble. As  we  understand  the  law,  when  the  de- 
fendants failed  to  Immediately  take  advan- 
tage of  the  plaintiff's  renunciation  of  the  con- 
tract, it  left  it  optional  with  the  plaintiff  to 
afterwards  elect  to  perform  notwithstanding 
Its  former  renunciation;  in  other  words,  after 
the  defendants  elected  not  to  sue  as  for  a 
breach,  the  contract  remained  valid  and  en- 
forceable by  the  plaintiff,  notwithstanding  its 
former  repudiation.  This  being  so,  when  the 
defendants  made  default  in  the  payment  of 
interest,  the  principal  sum  for  which  they 
were  bound  became  due  and  collectible.  By 
express  terms  of  the  contract,  such  a  default 
on  the  part  of  the  defendants  released  the 
plaintiff  from  compliance  with  its  agreement 
to  accept  certain  bonds  In  payment  of  the 
principal  sum  due  by  the  defendants.  This  re- 
lease was,  however,  attributable  solely  to  the 
action  of  the  defendants,  and  they  have  no 
Just  cause  of  complaint  by  reason  thereof. 
When  they  failed  to  treat  the  contract  as 
having  been  broken  immediately  upon  its  re- 
nxmciation  by  the  plaintiff,  and  elected  to 
give  the  plaintiff  further  opportunity  to  per- 
form when  the  contract  matured,  they  should 
have  paid  up  the  interest  as  it  matured,  and 
then,  when  the  time  for  performance  of  the 
contract  arrived,  they  would  have  been  in  a 
position  to  tender  the  bonds,  and,  if  the  plain- 
tiff refused  to  accept  them,  to  maintain  an  ac- 
tion for  whatever  damages  they  had  thereby 
sustained;  and  we  apprehend  that  in  such  a 
suit  they  could  have  recovered  whatever  sums 
they  had  paid  as  Interest  under  the  assump- 
tion that  the  plaintiff  would  comply  with 
its  agreement  A  construction  of  the  defend- 
ants' plea  which  would  make  necessary  the 
foregoing  discussion  is,  however,  more  liberal 
to  them  than  they  are  entitled  to.  Had  it  not 
be^i  for  the  argument  made  in  this  court, 
we  would  have  been  at  a  loss  to  understand 
what  rule  of  law  they  were  invoking.  They 
yray  for  no  relief  whatever.  They  say  the 
plaintiff  "declines"  to  carry  out  its  contract; 
but  no  facts  are  set  forth  to  show  upon  what 
tkis  allegation  la  based,  and  the  court  la  not 


Informed  to  what  portion  of  the  contract  this 
declination  applies.  The  allegation  Is  a  mere 
conclusion  of  the  pleader.  The  plea  avers  a 
willingness  on  the  part  of  the  defendants  to 
comply  with  the  obligations  imposed  upon 
them  by  the  contract,  and  to  pay  any  inter- 
est due  by  them.  It  would  seem  that  a 
prayer  for  specific  performance  would  have 
been  appropriate  to  this  allegation.  It  cer- 
tainly evidences  a  desire  on  the  part  of  the 
defendants  to  have  the  contract  enforced, 
and  they  do  not  even  now  claim  the  benefit  of 
the  plalntiiTs  renunciation.  Had  the  plea  al- 
leged that  the  defendants  accepted  the  plain- 
tiff's renunciation  of  the  contract,  and  for  that 
reason  did  not  pay  the  interest  installments 
as  they  fell  due;  that  they  did  not  desire  to 
sue  the  plaintiff  for  any  damages;  but  that 
they  bad  all  along  treated  the  contract  as 
not  being  enforceable  against  them  by  reason 
of  the  renunciation  of  the  same  by  the  plain- 
tiff,—a  defense  to  the  action  might  have  been 
presented;  but  we  are  clear  that  the  allega- 
tions of  the  plea  as  framed  set  up  no  defense 
to  the  action,  and  that  the  plea  was  properly 
stricken  on  motion.  Judgment  affirmed*  All 
the  justices  concurring. 


(113  Ga.  1105) 

LYNCH  ▼.  FLORIDA  CENT,  ft  P.  B.  00. 
(Supreme  Court  of  Georgia.    July  23,  1901.) 

CARRIBR— ASSAULT    BT    STATION    AQBNT— 

LIABILITIES. 
A  railroad  company  Is  not  liable  for  dam- 
ages resulting  from  an  assault  and  battery  in- 
flicted by  its  station  agent  and  another  upon  a 
third  person,  when  it  appears  that  the  difficul- 
ty which  gave  rise  to  the  beating  arose  out 
of  a  personal  qnarrel,  and  that  the  agent,  so 
far  as  related  to  his  participation  therein,  was 
acting  ui^n  his  individual  responsibility,  and 
not  within  the  scope  of  the  buBiness  of  his 
agency  as  an  employd  of  the  company. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Effingham  coun- 
ty;  P.  £.  Seabrook,  Judge. 

Action  by  W.  S.  Lynch  against  the  Florida 
Central  ft  Peninsular  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

D.  H.  Clark,  for  plaintiff  in  error.  Den- 
mark, Adams  ft  Freeman,  for  defendant  in 
error. 


little;  J.  It  cannot  be  denied  that  the 
plaintiff  was  yery  imprudent  In  his  actions 
towards  the  agent  of  defendant,  in  refusing 
to  obey  his  instructions  in  reference  to  driy- 
ing  into  the  cut  with  his  loaded  wagon,  and 
it  is  apparent  from  the  eyldence  that  he  drew 
the  difficulty  in  which  he  was  injured  upon 
himself.  The  station  agent  presumably  rep- 
resented the  railroad  company  in  an  attempt 
to  enforce  against  the  plaintiff  certain  reg- 
ulations in  relation  to  the  loading  of  cars, 
which  the  agent  claimed  existed.  It  was,  as 
will  be  seen  from  the  report  of  the  eyldence, 
a  reprehenaible  act  on  the  part  of  the  phiin 
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tiff,  not  only  to  refuse  to  confonn  to  such 
Tegulatlone,  but  also  in  denying  the  right  of 
the  agenjt  to  enforce  them.  It  was  not  be- 
coming in  him  to  question  the  authority  of  the 
agent  to  enforce  the  regulations  which  the  lat- 
ter said  existed.  He  should  have  submitted, 
and  made  his  complaint  to  the  proper  and  su- 
perior authority,  and  obtained  redress  In  that 
way. 

Two  other  things  are  also  apparent  from  the 
evidence.  The  first  Is  that  the  injuries  from 
which  the  plaintiff  really  suffered  were  not  by 
the  younger  Simmons,  who  was  the  company's 
agent,  but  by  his  father,  and,  also,  at  the 
time  he  received  the  beating,  he  had  not  ap- 
proached the  agent  on  the  business  of  the 
company,  but  to  settle  a  personal  grievance. 
Surely,  no  one  cau  entertain  such  a  distorted 
v-iew  of  the  law  as  to  claim  that  the  railroad 
company  was  responsible  to  the  plaintiff  for 
a  battery  inflicted  upon  him  by  the  elder  Sim- 
mons, who,  so  far  as  the  evidence  shows, 
was  not  connected  with  the  railroad  company 
In  any  capacity.  Nor  can  it  be  successfully 
claimed  that  if  the  plaintiff  sought  the  de- 
fendant, even  on  the  premises  belonging  to 
the  railroad  company,  for  the  purpose  of  ad- 
Justing  a  private  grievance,  although  the  one 
so  sought  was  at  the  time  its  agent,  the  com- 
pany wo.uld  be  held  liable  for  personal  In- 
juries inflicted  on  the  plaintiff  by  such  agent, 
as  the  result  of  an  unsuccessful  effort  to  ad- 
Just  their  i>ersonal  differences.  The  rules  of 
law  which  control  the  question  of  the  liability 
of  a  master  to  respond  in  damages  for  a  tort 
of  this  character,  committed  by  its  agent  on 
a  third  person,  have  been  repeatedly  consid- 
ered by  this  court  In  the  case  of  Christian 
V.  Railway  Ck).,  79  Ga.  460,  7  S.  B.  216,  It 
was  ruled  that  a  railroad  company  was  liable 
in  damages  for  the  wrongful  homicide  of  its 
customer  conmiitted  by  its  depot  agent  in  its 
office  while  the  customer  was  lawfully  there 
for  the  transaction  of  business  with  such 
agent  pertaining  to  his  agency.  When  the 
same  case  was  for  the  third  time  before  this 
court,  as  reported  In  Railway  Co.  v.  Christian, 
97  Ga.  66,  25  S.  B.  411,  the  proposition  of 
law  announced  in  the  first  decision  of  the  jcase 
was  more  fully  explained,  and  this  court 
ruled  that  "for  the  wrongful  act  of  an  em- 
ploy6  of  a  railroad  company  resulting  in  In- 
Jury  to  another,  committed  while  engaged  in 
the  performance  of  the  company's  business  In 
the  line  of  his  duty,  the  company  Is  liable. 
But  if,  while  so  engaged,  upon  some  private 
feud  previously  existing  or  suddenly  arising, 
wholly  disconnected  with  his  duties  as  such 
employ^,  and  not  pertaining  to  the  business 
then  in  process  of  transaction  (the  company 
then  not  owing  to  the  other  person  the  duty 
of  personal  protection),  he  commit  injury  up- 
on the  person  of  another,  the  company  would 
not  be  liable.*'  In  delivering  the  opinion  in 
that  case  Mr.  Justice  Atkinson,'  further  elab- 
orating the  proposition  of  law  then  In  ques- 
tion, said:  "If,  while  the  employ^  Is  en- 
gaged about  the  business  of  the  master,  upon 


some  matter  or  some  provocation  wholly  dis- 
connected with  the  performance  of  his  duties 
as  a  servant,  upon  some  private  feud.  In  an 
altercation  with  a  third  person,  he  should 
commit  an  Injury  upon  such  third  person, 
such  injury  would  not  fall  within  the  class 
for  which  the  master  is  liable,  unless  it  be  a 
case  In  which,  by  reason  of  the  relation  exist- 
ing between  the  person  thus  injured  and  the 
railroad  company,  the  latter  owed  to  the  for^ 
mer  the  special  duty  of  personal  protection,'* 
etc.  Again,  In  the  case  of  Banking  Co.  v. 
Richmond,  98  Oa.  495,  25  8.  B.  565,  where  the 
facts  brought  into  consideration  the  principle 
of  law  we  are  now  considering,  this  court 
ruled  that  If  the  real  purpose  of  the  person 
assaulted.  In  returning  to  the  station,  was  not 
to  look  after  or  arrange  for  checking  bag- 
gage, or  to  attend  jto  other  legitimate  busi- 
ness with  the  agent,  but  merely  to  upbraid 
him  for  a  real  or  supposed  breach  of  duty 
occurring  at  an  earlier  hour  of  the  day,  and 
the  difficulty  thereupon  ensued,  the  two  met 
as  ordinary  citizens,  and  the  railroad  com- 
pany had  no  concern  in  what  passed  between 
them.  In  delivering  the  opinion  in  that  case 
Mr.  Justice  Lumpkin,  after  stating  the  prop- 
osition that  If  the  injured  person  went  to  the 
station  to  attend  to  business  connected  with 
the  railroad  company,  and  conducted  himself 
properly,  he  was  entitied  to  respectful  treat- 
ment from  the  agent,  "and  if  the  latter,  un- 
der these  circumstances,  unlawfully  assault- 
ed and  beat  him,  it  was  his  right  to  hold  the 
company  responsible  in  damages,"  also  there 
said:  "It  may,  in  this  connection,  be  proper 
to  add,  however,  that,  even  if  Richmond  went 
to  the  station  for  the  lawful  purpose  of  at- 
tending to  the  business  above  mentioned.  It 
was  nevertheless  incumbent  upon  him  to  treat 
the  agent  with  the  same  respect  due  him  by 
the  agent  Therefore,  if.  Instead  of  so  doing, 
he  without  provocation  used  insulting  and 
opprobrious  language  to  the  agent,  which 
naturally  enough  resulted  in  a  difficulty,  the 
company  should  'not  be  held  responsible." 
Mr.  Justice  Lumpkin  also  said  in  the  case  of 
Railway  Co.  v.  Shropshire,  101  Ga.  37,  28  S. 
E.  508,  that  "one  who  voluntarily,  and  by  his 
own  misconduct,  places  it  beyond  the  power 
of  a  master  to  protect  him,  surely  cannot  com- 
plain of  an  omission  so  to  do.  Especially  is 
this  true  where  he  practically  invites  the  mas- 
ter's servant  to  disregard  and  abandon  his 
official  duties,  and  enter  into  a.  personal  en- 
counter on  his  own  account  and  upon  his  In- 
dividual responsibility."  See,  also.  Banking 
Co.  V.  Hopkins,  108  Ga.  324,  33  S.  E.  965. 
According  to  the  testimony  of  the  plaintiff 
himself,  he  repeatedly  persisted  in  driving  his 
wagon  within  the  cut  next  the  side  track, 
which  the  agent  insisted  that  he  must  not  do, 
as  it  was  in  violation  of  a  rule  established  by 
the  company.  Pitying  no  heed  to  the  r^eated 
remonstrances  of  the  agent,  he  sought  ad- 
vice from  another  employd  of  the  railroad 
company,  not  shown  to  have  had  any  con- 
nection whatever  with  the  care  of  the  8ta> 
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tion  and  ground,  and  then  apparently  defied 
tiie  authority  of  the  agent  to  compel  him  to 
desist  from  doing  what  he  had  been  forbid- 
den. Not  only  so,  but  he  also  subsequently 
left  the  car  in  which  he  was  placing  his 
wood,  and  sought  the  father  of  the  agent, 
who  was  engaged  in  the  same  work  some 
hundred  yards  down  the  track,  for  the  pur- 
pose, as  he  states,  of  getting  his  father  to  tell 
his  son  not  to  go  down  there  any  more  to 
disturb  him,  telling  the  father  of  the  treat- 
ment which  the  son  had  given  him.  Then, 
at  the  request  of  the  father,  they  both  walked 
up  to  the  warehouse,  and  the  agent  was  ask- 
ed by  his  father  whether  he  had  Insulted  the 
plalntifT,  and,  receiving  a  reply  that  he  had 
not,  the  father  and  the  plaintiff  became  en- 
gaged in  an  altercation  in  which  the  agent 
participated.  So  thftt  it  is  evident  that  plain- 
tiff did  not  go  to  the  warehouse,  at  the  time, 
because  of  any  business  he  had  with  the 
plaintiff  as  agent  of  the  company,  but  for  the 
purpose  of  adjusting  a  personal  grievance, 
and,  if  it  was  not  adjusted  in  a  manner  en- 
tirely agreeable  to  him,  he  should  not  attrib- 
ute the  fault  to  the  railroad  company.  It  was 
purely  a  personal  matter  between  the  three, 
and,  if  the  plaintiff  has  any  cause  to  com- 
plain, it  is  against  the  individuals  who  in- 
flicted the  injuries  upon  him,  and  not  against 
the  railroad  company,  who  at  that  time  owed 
him  no  duty  of  protection.  There  was  no  er- 
ror in  the  Judgment  awarding  a  nonsuit 
Judgment  affirmed.  All  the  Justices  concur- 
ring. 


(113  Ga.  779) 

Crrr  op  BARNESVILLB  et  al.  ▼.  MUBt 

PHBT  et  al. 

MURPHBY  et  al.  v.  CITY  OF  BABNES- 

YIIiLE  et  al. 

(Supreme  Court  of  Georgia.    July  18,  1901.) 

MUNICIPAL  CORPORATIONS-SALB  OF  LIQUORS 
—WRIT  OF  BRROR-DIVIDBD  COURT. 

L  Under  a  legislative  provision  declaring  that 
the  mnnicipal  authorities  of  a  named  city  ^'shall 
have  the  power  and  authority  to  regulate  and 
control  the  sale  [therein]  of  spirituous  and  malt 
liquors,  wine  and  ciders  for  medicinal,  me- 
chanical and  sacramental  purposes  only/'  such 
authorities  have  no  power  to  embark  ue  dty 
upon  its  own  account  in  the  business  of  buying 
and  selling  spirituous  or  other  liquors. 

2.  When  any  decision  rendered  bv  a  trial 
court  is  under  review  here,  and  is  to  be  passed 
upon  by  the  * 'court  as  a  whole,"  and  the  six 
justices  are  evenly  divided  In  opinion,  such  de- 
cision stands  affirmed  by  operation  of  law. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  PUce  county;  B. 
J.  Beagan,  Judge. 

Action  by  A  A.  Murphey  and  others  against 
the  city  of  Bamesville  and  others.  Judgment 
for  plalntifrs,.and  defendants  bring  error,  and 
plaintiffs  assign  cross  error.    Affirmed. 

W.  W.  Lambdin,  J.  F.  Bedding,  and  Bstee 
ft  Jones,  for  plaintlflto  In  error.  G.  J.  Lester 
and  A  A  Mnrpheyv  for  defendants  In  error. 


liUMPKIN,  P.  J.  Certain  citizens  and  tax- 
payers of  the  city  of  Bamesville  brougbt 
against  the  municipal  authorities  thereof  an 
equitable  petition  to  enjoin  them  from  further 
operating  a  dispensary  for  the  sale  of  spir- 
ituous and  other  intoxicating  liquors,  which 
they  had  for  several  years  been  conducting 
in  the  name  and  behalf  of  the  city,  and  also 
from  paying  bills  amounting  to  several  thou- 
sand dollars,  which  divers  persons  claimed 
were  due  to  them  for  liquors  sold  and  de- 
livered to  the  city,  and  used  in  conducting  the 
dispensary.  The  liquor  dealers  holding  the 
claims  just  mentioned  were,  by  amendment, 
made  parties  defendant.  They  and  the  mu- 
nicipal authorities  set  up  by  way  of  defense 
that  the  dispensary  had  been  legally  estab- 
lished and  operated,  and  that  the  claims  in 
question  constituted  a  valid  and  binding  in- 
debtedness of  the  city,  and  therefore  should 
be  paid.  At  the  Interlocutory  hearing  there 
was  evidence  tending  to  show  that  money  to 
the  aggregate  amount  of  the  liquor  bills 
above  referred  to,  which  had  been  derived 
from  the  sale  of  liquors  furnished  by  these 
dealers,  was  used  in  paying  off  and  dischar- 
ging legitimate  demands  a^inst  the  mu- 
nicipality. The  judge  rendered  a  decision 
granting  an  injunction  restraining  the  further 
operation  of  the  dispensary,  but  refusing  to 
enjoin  the  payment  of  the  alleged  indebted- 
ness. The  municipal  authorities  excepted  to 
so  much  of  the  decision  as  granted  the  in- 
junction against  them,  and  the  plaintiffs  ex- 
cepted to  the  refusal  of  the  judge  to  ejijoln 
the  municipal  authorities  from  paying  the 
claims  of  the  liquor  dealers. 

1.  All  of  us  agree  that  the*  judge  was  right 
in  enjoining  the  further  operation  of  the  dis- 
pensary. The  only  legislation  upon  which  the 
municipal  authorities  based  their  alleged  right 
to  carry  on  a  dispensary  is  embraced  in  the 
second  section  of  the  act  of  October  20,  1880, 
which  declares  that  "the  mayor  and  council 
of  Bamesville  shall  have  the  pawer  and  au- 
thority to  regulate  and  control  the  sale  in 
Bamesville  of  spirituous  and  malt  liquors, 
wine  and  ciders  for  medicinal,  mechanical, 
and  sacramental  purposes  only."  Acts  1880, 
p.  1360.  We  hold,  without  hesitation  or  diffi- 
culty, that  this  statutory  provision  did  not 
confer  upon  the  mayor  and  council  of  Barnes- 
Tllle  any  right  whatever  to  embark  the  mu- 
nicipality in  the  business  of  buying  and  sell- 
ing liquors.  At  most,  their  only  power  there- 
under was  to  authorize  an  individual  or  indi- 
viduals, on  his  or  their  own  account,  to  opes 
and  conduct  a  dispensary  under  municipal 
regulation.  The  question  In  hand  Is  controll- 
ed by  the  decision  which  this  court  rendered 
In  the  case  of  Mayor,  etc.,  v.  Putnam,  103  Ga. 
110,  20  S.  E.  602,  in  which  it  was  held  that 
express  legislative  authority  was  requisite  to 
the  lawful  establishment  and  conduct  of  a 
liquor  dispensary  by  municipal  authorities. 
On  pages  114,  115,  103  Ga.,  and  page  604,  29 
S.  K.,  Mr.  Justice  Cobb  cited  the  case  C 
CHiambers  v.  Town  of  Bamesville,  80  Ga.  7 
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1&  S.  B.  634»  and  pointed  out  the  distinction 
between  the  ruling  therein  made  and  tho 
decision  rendered  in  the  Putnam  Case.  Re- 
ferring to  the  Chambers  Case,  he  said:  "The 
right  of  the  city  authorities  to  operate  a  dis- 
pensary directly  was  not  inyolved  in  that 
case,  and  It  does  not  appear  from  the  record 
that  the  dispensary  was  operated  directly  by 
the  city.  The  sole  question  inyolved  was 
whether,  if  the  city  of  BarnesYiUe  had  estab- 
lished a  lawful  dispensary,  they  could  pro- 
hibit by  ordinance,  under  a  penalty,  the  sale 
of  liquors  by  persons  other  than  those  whom 
they  placed  In  charge  of  the  dispensary." 
The  ruling  In  the  Putnam  Case  was  cited  ap- 
proringly  by  Mr.  Justice  Lewis  in  Plumb  v. 
Christie.  103  Ga,  688,  30  S.  B.  759,  42  L.  R. 
A.  181,  and  its  correctness  was  also  fully  rec- 
ognized in  the  case  of  Henderson  y.  Hey- 
ward,  109  Ga.  373,  34  S.  B.  590.  47  L.  R.  A. 
366. 

2.  The  six  Justices  of  this  court  are  evenly 
divided  in  opinion  as  to  whether  or  not  the 
trial  Judge  erred  in  refusing  to  enjoin  the 
municipal  authorities  of  Barnesville  from  pay- 
ing the  claims  of  the  liquor  dealers.  This  be- 
ing io,  and  the  case  being  for  decision  by  the 
court  as  a  whole,  the  Judgment  of  the  court 
below  on  this  point  stands  affirmed  by  opera- 
tion of  law.  Judgment  on  both  bills  of  ex- 
ceptions affirmed.  AU  the  justices  concur- 
ring. 
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BURT  V.  KUHNEN. 


(Supreme  Court  of  Georgia.    July  23,  1901.) 

WIFE'S  SEPARATE  ESTATE— JUDGMENT 
AGAINST  HUSBAND— LIEN. 

1.  Land  bought  by  a  husband  for  his  wife, 
and  paid  for  with  her  money,  is  equitably  her 
property;  and.  though  he  talces  the  leKal  title 
to  the  same,  it  cannot,  as  against  a  claim  by 
her,  be  lawfully  subjected  to  the  satisfaction 
of  a  judgment  against  him,  if,  at  the  time  of 
the  creation  of  the  debt  on  which  the  judgment 
is  founded,  credit  was  not  given  to  the  husband 
on  the  faith  of  his  apparent  ownerslilp  of  such 
land. 

2w  The  evidence  in  the  present  case  demand- 
ed the  verdict  which  the  court  directed,  and  no 
sufficient  cause  for  setting  it  aside  appears. 

(Syllabus  by  the  Court.) 

B?rror  from  superior  court,  Habersham  coun- 
ty; J.  B.  Estes,  Judge. 

Action  by  W.  H.  Burt  against  N.  Kuhnen. 
Judgment  for  plaintiff.  On  levy  of  execution, 
the  wife  of  the  defendant  filed  claim.  Judg- 
ment for  claimant  Plaintiff  In  execution 
brings  error.    Affirmed. 

J.  0.  Edwards,  M.  L  Perkins,  and  J.  0. 
Kilpatrlck,  for  plaintiff  In  error.  Hubert 
Estes  and  Robt  McMillan,  for  defendant  in 
error. 

LUMPKIN,  P.  J.  On  the  24th  of  August, 
1896,  W.  H.  Burt  obtained  a  Judgment  against 


N.  Kuhnen.  Subsequently,  an  execution 
based  thereon  was  levied  on  a  tract  of  land 
as  the  property  of  the  latter.  A  claim  there- 
to was  interposed  by  Mrs.  Kuhnen.  By  way 
of  amendment  to  her  dalm  affidavit,  she 
alleged  that  she  had  an  equitable  title  to  the 
land  levied  on,  as  It  **was  bought  and  paid 
for  with  money  belonging  to'*  her,  and 
"by  mistake  and  inadvertence  the  deed  to 
same  was  made  to  N.  Kuhnen,  when  it  should 
have  been  made  to  claimant."  At  the  con- 
clusion of  the  evidence  Introduced  at  the  trial 
of  the  issue  thus  made,  the  court  directed  the 
Jury  to  return  a  verdict  In  her  favor.  Burt 
filed  a  motion  for  a  new  trial,  which  was 
overruled.  The  complaint  urged  here  Is  that 
the  trial  court  erred  in  not  sustaining  the 
same. 

1.  The  claimant  was  permitted  to  Introduce 
evidence  tending  to  support  her  contention 
that,  as  alleged,  the  land  in  controversy  was 
purchased  with  money  belonging  exclusively 
to  her.  Objection  was  made  to  this  evidence 
on  the  ground  that  the  claimant  thereby 
sought  **to  set  up  a  secret  equity"  In  fraud 
of  plaintiff's  rights  in  the  premises.  Th«% 
was  no  merit  in  this  objection.  As  has  been 
seen,  Burt  obtained  his  Judgment  in  August, 
1895,  and  there  was  no  pretense  on  his  part 
that  he  extended  credit  on  the  faith  of  Kuh- 
nen's  apparent  title  to  the  land  levied  on.  In 
point  of  fact,  the  latter  did  not  get  a  deed 
thereto  until  1807,  when  he  finished  paying 
for  the  property,  though  he  "bought  it  in 
18S6,  and  paid  one  hundred  dollars  down." 
It  does  not  appear  that  he  was  in  possesslcm 
of  this  property  at  the  time  credit  was  ex- 
tended to  him,  or  at  any  other  time  prior  to 
1807.  Nor  was  it  shown  that  Kuhnen  ever 
made  any  representations  to  Burt  conc^nlng 
the  ownership  of  the  land,  either  before  or 
after  credit  was  extended,  or  that  the  latter 
did  not  have  actual  knowledge  all  along  of 
Mrs.  Kuhnen's  equitable  claim.  Unless  Burt 
was  misled  into  extending  credit  on  the  faith 
of  her  husband's  apparent  ownership  of  the 
land,  he  had  no  right  to  subject  it  to  the  pay- 
ment of  his  Judgment  against  Kuhnen.  See 
Gray  v.  Perry,  51  6a.  181;  Zlmmer  v.  Dans- 
by,  56  Oa.  70,  82;  Kennedy  v.  Lee,  72  6a.  39, 
42;  BeU  v.  Stewart,  08  6a.  660,  27  S.  B.  153. 

2.  As  the  claimant  fully  established  by  evi- 
dence her  equitable  title  to  the  property  In 
dispute,  and  as  the  plaintiff  in  execution  in- 
troduced no  evidence  whatever  on  the  subject 
it  follows  that  the  trial  Judge  very  properly 
directed  the  Jury  to  return  a  verdict  finding 
the  property  not  subject  This  being  so,  it 
is  unnecessary  for  us  to  notice  any  of  the  as- 
signments of  error  in  the  motion  for  a  new 
trial  not  covered  by  what  is  said  above, 
further  than  to  remark  that  they  obviously  re- 
late to  rulings  which,  whether,  erroneous  or 
not,  were  not  of  sufficient  materiality  to  affect 
the  result  Judgment  afilrmed.  All  the  Jus- 
tices concurring. 
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8IKN0TT  et  al.  ▼.  MOOIRE  et  aL 

MOORE  V.  SINNOTT  et  al. 

(Sapreme  Oonrt  of  Georgia.    July  19,  190L) 

SPHVNDTHRIFT  TRUST  —  VALIDITY  —  FOREIGN 
WILL  —  CONSTRUCTION  —  INVALID  REMAIN- 
DER CLAUSE^RBCBIVBR  SALE— TITLE  CGN- 
VBTSD. 

1.  Where  the  law  Dermlta  the  creation  of  a 
spendthrift  trust,  ana  a  will  or  deed  creates 
such  a  trust,  the  trust  is  prima  facie  valid,  and 
the  burden  is  on  the  beneficiaries  to  show  that 
they  are  not  within  any  of  the  classes  described 
in  the  statute  allowing  such  trusts  to  be  created. 

2.  A  trust  of  this  character,  created  in  the 
state  of  Pennsylyania.  whose  laws  allow  such 
trusts,  is  valid  under  the  laws  of  this  state,  pro- 
vided the  beneficiaries  are  within  any  of  the 
classes  for  whom  such  trusts  are  permitted 
herob 

3.  Real  or  personal  property  in  this  state, 
devised  in  a  will  made  in  Pennsylvania  to  trus- 
tees for  the  benefit  of  certain  beneficiaries, 
with  whom  the  will  deals  as  spendthrifts, 
passes  to  the  trustees,  there  being  a  sufficien- 
cy of  assets  in  Pennsylvania  to  pay  all  the 
debts  of  the  estate,  and  there  being  no  credit- 
ors of  the  estate  resident  in  this  state. 

4.  A  valid  trust  can  be  created  in  this  state 
for  the  benefit  of  a  person  sui  juris  for  life, 
with  remainder  over  m  trust  for  another  per- 
son sol  juris  for  life;  and  the  fact  that  there 
is  an  ultimate  remainder  ovw  to  a  third  person 
wUch  is  invalid  under  the  statute  forbidding, 
under  certain  conditions,  donations  to  charities, 
does  not  destroy  or  execute  the  trusts  created 
for  the  benefit  of  the  life  tenants. 

5.  Where  a  will  creating  such  trusts  was 
made  and  probated  in  Pennsylvania,  and,  upon 
proper  proof,  was  admitted  to  probate  in  this 
state,  and  an  administrator  with  the  will  an- 
aexea  appointed,  and  several  suits  were  com- 
menced against  him,  and  he  filed  an  equitable 
petitidn  for  a  construction  of  the  will  and  for 
direction  as  to  how  to  administer  the  estate 
in  tliis  state,  and  praying  that  the  other  suits 
be  enjoined,  and,  at  the  instance  of  one  of 
the  suitors,  a  receiver  was  appointed  to  take 
charge  of  and  administer  the  estate,  if  the 
property  is  sold  under  a  proper  order  of  court 
by  the  receiver,  a  deed  by  the  latter  would 
eonvey  a  good  title  to  the  purchaser  upon  his 
complying  with  the  conditions  of  the  sale. 

6w  l^e  proceeds  of  such  a  sale,  whether  treat- 
ed as  realty  or  as  personalty,  belong,  under  the 
will,  to  the  trustees. 

7.  In  view  of  what  Is  above  laid  down,  there 
is  no  merit  in  any  of  the  assignments  of  error 
embraced  In  the  cross  bill  of  exceptions. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Richmond  coun- 
ty; BL  L.  Brlnson,  Judge. 

Action  between  J.  F.  Sinnott  and  others, 
executors,  and  G.  M.  Moore  and  others.  From 
the  decree,  Sinnott  and  others  bring  error, 
and  Moore  assigns  cross  error.  Judgment  on 
main  bin  of  exertions  reversed;  on  cross  bill 
affirmed. 

It  appears  from  the  record  that  Andrew  M. 
Moore,  a  resident  of  the  state  of  Pennsylva- 
nia, died  In  the  year  1898.  A  few  days  be- 
fore his  death  he  had  made  and  executed  a 
will,  wherein  he  appointed  Sinnott,  Penne- 
win,  and  the  Fidelity  Insurance,  Trust  &  Safe- 
Deposit  Company  of  Philadelphia  as  his  ex- 
ecutors and  trustees,  made  several  specific 
bequests  to  relatives  and  friends,  and  then, 
in  the  eleventh  Item,  gave  all  the  residue  of 


his  estate,  both  real  and  personal,  to*  his  ex- 
ecutors and  trustees  in  trust,  with  direction 
to  divide  the  property  into  three  equal  parts 
or  shares  for  the  use  and  benefit  of  his  three 
sons,  Albert,  Henry,  and  George.  Under  this 
item,  each  son  was  to  receive  the  income  and 
profits  of  one  of  these  equal  one-third  parts 
of  the  residue  of  the  estate,  not  subject  to  his 
debts  or  to  be  disposed  of  by  him,  the  re- 
ceipts of  the  son  alone  to  be  a  sufllcient 
voucher  for  the  tmstees  as  to  the  disposi- 
tion of  the  income  and  profits.  In  the  case  of 
each  son,  this  interest  was  given  for  life.  If 
he  died  before  the  others,  the  income  from  his 
share  was  to  go  to  the  other  two  sons,  and, 
upon  the  death  of  one  of  the  latter,  then  to 
the  survivor.  Upon  the  death  of  all  of  the 
sons,  the  property  was  to  go  to  the  executors 
and  trustees,  with  full  power  and  direction  to 
found  and  maintain  such  charitable  or  educa- 
tional institutions  as  they  might  deem  best, 
the  Institutions  to  be  nonsectarian  in  their 
character.  The  will  also  gave  the  executors 
and  trustees  full  power  to  sell  any  real  or 
personal  property  belonging  to  the  estate,  and 
to  reinvest  the  proceeds  as  they  saw  best 
This  win  was,  upon  application  of  the  ex- 
ecutors, admitted  to  probate  in  the  courts  of 
Pennsylvania.  The  testator  bad  a  city  lot, 
with  buildings  thereon,  in  the  city  of  Augusta, 
Richmond  county,  Ga.  The  executors  under 
the  will,  residing  in  another  state,  were  un- 
able, as  executors,  to  have  the  will  probated 
in  this  state.  They,  therefore,  as  trustees 
claiming  an  interest  under  the  will,  offered 
the  same  for  probate  in  Richmond  county. 
Upon  proper  proof  the  will  was  admitted  to 
record,  and  Armstrong  was  appointed  by  the 
ordinary  as  administrator  with  the  will  an- 
nexed. Shortly  after  his  appointment,  an 
equitable  petition  for  specific  performance 
was  filed  against  him  by  White,  who  claimed 
to  have  made  a  contract  of  sale  for  the  prop- 
erty with  the  executors  and  trustees.  Soon 
thereafter  George  M.  Moore,  one  of  the  sons, 
filed  a  suit  in  ejectment  against  the  admin- 
istrator, claiming  an  undivided  one-third  in- 
terest in  the  city  lot  He  also  filed  in  the 
court  of  ordinary  a  petition  to  have  the  let- 
ters of  administration  to  Armstrong  revoked 
on  the  ground  that  there  was  an  intestacy  as 
to  this  land  in  Georgia,  that  there  were  no 
debts  of  the  testator  in  this  state,  and  that 
there  were  sufl3cient  assets  in  the  state  of 
Pennsylvania  to  pay  all  the  debts  of  the  es- 
tate; that,  there  being  no  necessity  for  ad- 
ministration, the  land  descended  to  him  and 
his  two  brothers,  the  only  heirs  at  law  of  the 
testator.  After  the  filing  of  these  suits,  Arm- 
strong, as  administrator,  filed  an  equitable 
petition  against  the  executors  and  trustees, 
the  three  sons,  and  White.  In  it  he  alleged 
the  above  facts,  that  the  various  suits  had 
been  filed  against  him,  and  that  there  was  a 
dispute  between  the  sons  and  the  executors 
and  trustees  as  to  the  proper  construction  of 
the  eleventh  item  of  the  will;  that  the  sonr 
claimed  it  was  void— First,  l)ecau8e  th»  chax 
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Itable  bequest  contained  therein  was  made 
within  less  than  a  calendar  month  before  the 
death  of  the  testator,  and  the  law  of  Penn- 
Bylvania  declares  such  a  bequest  under  such 
circumstances  invalid,  and,  second,  the  trust 
sought  to  be  created  for  the  benefit  of  the 
sons  was  Told  under  the  laws  of  this  state 
because  the  sons  were  sui  juris,  and  not 
within  any  of  the  classes  of  persons  for  whom 
trusts  may  be  created;  that  the  executors 
and  trustees  claimed  that  the  item  was  valid 
under  the  laws  of  this  state  and  of  Penn- 
sylvania, except  as  to  the  charitable  bequest, 
and  that  they  were  entitled  to  the  control  of 
the  property,  or  to  receive  the  proceeds  of 
any  sale  of  it  that  might  be  had.  The  ad- 
ministrator therefore  prayed  the 'court  for  a 
construction  of  the  will  and  for  direction  as 
to  how  to  administer  the  estate.  He  also 
prayed  that  the  other  suits  be  enjoined,  and 
the  parties  thereto  required  to  interplead  in 
their  answers  to  his  petition.  George  M. 
Moore  answered,  setting  up  substantially  the 
foregoing  facts  and  contentions  as  to  the 
invalidity  of  the  will,  and  also,  for  reasons 
stated,  praying  that  k  receiver  be  appointed 
by  the  court  to  take  charge  of  the  property 
until  the  final  decree.  The  executors  and 
trustees  in  their  answer  alleged  substantially 
the  facts  set  forth  In  the  petition  of  the  admin- 
istrator, and  also  that  the  trust,  except  as  to 
the  charitable  bequest,  was  valid;  that  the 
testator  knew  the  character  and  habits  of  his 
sons,  and  made  the  trust  for  their  benefit. 
White  filed  no  answer.  It  was  conceded  by 
all  imrties  that  the  charitable  bequest  was 
void  under  the  laws  of  both  Georgia  and 
Pennsylvania.  When  the  case  came  on  for 
an  interlocutory  hearing,  the  trial  judge  en- 
joined the  ejectment  suit  brought  by  George 
M,  Moore,  refused  to  enjoin  the  proceedings 
in  the  court  of  ordinary  for  the  revocation  of 
the  letters  of  administration,  enjoined  White's 
suit  for  specific  performance,  and  appointed 
Armstrong  (the  administrator  with  the  will 
annexed)  as  receiver  of  the  court  to  take 
charge  of  and  hold  the  property.  In  con- 
struing the  will  the  judge  held  that  the 
charitable  bequest  was  void,  and  that,  as 
there  was  no  proof  by  the  executors  and 
trustees  that  the  sons  were  proper  subjects 
of  a  trust  on  account  of  weakness  of  mind, 
intemperate  habits,  or  wasteful  and  profligate 
habits,  '*the  trust  attempted  to  be  created  in 
the  several  life  estates,  ♦  ♦  ♦  with  cross 
remainders,  being  for  persons  sui  juris,  also 
became  executed  eo  instanti.'*  He  also  ruled 
that  the  invalidity  of  the  charitable  bequest 
did  not  affect  the  validity  of  the  other  parts 
of  the  win.  He  declined  to  charge  the  ad- 
ministrator with  the  rents  and  profits  of  the 
land  paid  over  to  the  executors  and  trustees 
in  Pennsylvania  before  he  had  received  notice 
of  the  claim  of  the  sons  to  such  rents  and 
profits.  All  parties  consenting,  he  directed 
the  receiver  to  sell  the  property  to  White 
for  a  certain  amount,  the  deed  to  be  made 
upon  certain  conditions  not  necessary  to  de- 


talL  He  ordered  that  the  Interest  of  an  the 
parties  be  devested  from  the  land,  and  trans- 
ferred to  the  fund  received  from  its  sale, 
and  that  such  fund  should  stand  charged  in 
the  same  manner  and  to  the  same  extent  as 
the  realty,  and  not,  by  reason  of  the  sale,  be 
made  chargeable  as  personal  property.  To 
these  rulings  the  executors  and  trustees  ex- 
cepted on  many  grounds  which  will  not  be 
stated  here,  but  which  will  be  dealt  with 
hereafter  in  the  opinion.  George  M.  Moore 
was  also  dissatisfied  with  some  of  the  rulings 
of  the  judge,  and  filed  a  cross  bill  of  excep- 
tions, which  will  likewise  be  dealt  with  be- 
low. 

Wm.  K.  Miller,  for  plaintiffs.  Frank  H. 
Miller,  J.  C.  C.  Black,  D.  G.  Fogarty,  H.  H. 
Callaway,  J.  R.  Lamar,  and  M.  P.  OarroU,  for 
defendants. 


SIMMONS,  C.  7.  (after  stating  the  facts 
'above).  1.  As  will  be  seen  from  the  above 
statement  of  facts,  the  eleventh  item  of  the 
will  creates  what  is  known  as  a  "spendthrift 
trust."  There  was  no  positive  or  direct  proof 
before  the  trial  judge  that  the  sons  of  the 
testator  were  of  weak  minds  or  of  intemper- 
ate or  wasteful  and  profligate  habits.  The 
answer  of  the  executors  and  trustees  did  not 
specifically  allege  that  the  sons  came  within 
any  of  the  classes  for  whom  trusts  may  be 
created  either  in  Pennsylvania  or  in  Georgia; 
it  simply  asserted  that  the  testator  knew  the 
character  and  habits  of  his  sons,  and  accord- 
ingly made  provisions  for  their  ben^t 
George  M.  Moore  did  not  specifically  allude 
to  the  question  In  his  answer,  but  relied  upon 
the  fact  that  the  executors  and  trustees  did 
not  show  that  the  sons  were  within  the  classes 
for  whom  trusts  may  be  created.  The  trial 
judge  ruled  that  the  burden  was  upon  the 
trustees  to  make  this  proof,  and  that,  as  they 
had  not  made  it,  and  as  the  law  presumes 
every  man  to  be  compos  mentis,  the  spend- 
thrift trust  sought  to  be  created  must  be  held 
to  be  executed.  This  ruling  is  the  subject- 
matter  of  the  first  exception  made  by  the 
plaintiffs  in  error.  The  law  of  this  state  (Civ. 
Coda  S  3149)  allows  property  to  be  devised  or 
bequeathed  in  trust  for,  the  benefit  of  any 
minor,  person  non  compos  mentis,  or  any 
male  person  of  age,  who  is,  '*on  account  of 
mental  weakness,  intemperate  habits,  waste- 
ful and  profiigate  habits,  unfit  to  be  Intrust- 
ed with  the  right  and  management  of  proper- 
ty." The  law  of  Pennsylvania  is,  we  under* 
stand,  even  more  liberal  in  this  respect.  See 
In  re  Moore's  Estate  (Pa.  Sup.)  48  AtL  885, 
where  this  same  will  was  under  considera- 
tion. When,  therefore,  a  father  has  a  sob 
who  belongs  to  one  of  the  classes  enumerated 
in  the  Code,  the  law  gives  such  father  the 
right  and. power  to  make  a  will  or  deed  by 
which  he  can  create  a  trust  of  this  charact^ . 
When  he  makes  such  a  will  or  deed.  It  Is 
prima  facie  evidence  that.  In  his  judgment, 
such  a  trust  is  necessary  for  the  piotectio« 
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of  the  Bon  and  for  tbe  preeerTatlon  of  tiie 
property.  While  it  is  true  that  the  law  pre- 
sumes every  man  to  be  of  sound  mind  and  of 
good  habits,  it  also  presumes  that  a  man 
knows  the  law,  and  will  not  willfully  violats 
it  In  making  a  disposition  of  bis  property. 
Thus,  there  Is  one  presumption  against  an- 
other, and  we  think  the  first  should  yield  to 
the  other.  When,  by  the  disposition  made  of 
his  property,  a  father  declares  that  in  bis 
Judgment  It  is  necessary  to  create  a  trust  for 
his  son,  the  presumption  in  favor  of  the  va> 
lldlty  of  the  act  of  the  father  overrides  the 
presumption,  acted  on  by  the  trial  Judge  in 
his  decision,  that  all  men  are  sui  Juri&  We 
think  the  burden  is  upon  the  person  contest- 
ing the  trust  to  show  that  the  named  bene- 
ficiary does  not  come  within  the  classes  for 
whom  trusts  may  be  created.  Indeed,  our 
Ck>de  seems  to  place  this  burden  upon  the 
beneficiary  or  his  creditor,  for  it  provides  that 
the  beneficiary  or  creditor  may  show  that, 
even  if  the  beneficiary  has  been  within  one 
of  the  classes  enumerated,  the  grounds  of  the 
trust  have  ceased  to  exist  Civ.  Code,  | 
8149.  Some  person  interested  must  file  his 
petition  in  the  superior  court  of  the  county 
where  the  trustee  resides,  and  show  to  the 
court  that  the  grounds  of  the  trust  have 
ceased.  The  trust  then  becomes  executed. 
Moreover,  it  is  scarcely  to  be  presumed  that 
a  father  would  willfully  and,  knowingly,  in 
his  last  win,  place  liis  son  in'  such  a  class  un- 
less he  had  the  best  of  reasons  for  so  doing. 
The  father  has  seen  the  son  grow  up  from  in- 
fancy, and  is  familiar  with  his  habits,  his 
expenditures,  and  his  use  of  money,  and  no 
one  is  better  fitted  than  the  father  who  reared 
him  to  determine  his  capacity  to  take  charge 
of  an  estate.  We  think  it  cannot  be  said  mat 
a  father  will  put  upon  the  records  of  the 
country  an  instrument  which  classes'  his  son 
as  one  incapable  of  being. intrusted  with  the 
management  of  property  unless  absolutely 
convinced  that  it  is  necessary  to  do  so.  If 
the  father  wishes  to  punish  the  son  for  mis- 
behavior, this  can  be  mi^ch  better  accomplish- 
ed by  disinheriting  the  son  or  by  leaving  him 
but  a  small  portion  of  the  estate.  After  a 
carefnl  consideration  of  the  whole  matter,  we 
have  come  to  the  conclusion  that  the  burden 
is  upon  the  beneficiaries  to  show  either  that 
the  grounds  of  the  trust  have  never  existed, 
or  else  that  they  have  ceased. 

2.  The  law  of  Pennsylvania  permits  trusts 
which  are  created  for  the  purpose  of  protect- 
ing the  beneficiary  from  his  own  improvi- 
dence and  from  tbe  demands  of  his  credltotis. 
Such  a  trust  is  valid  under  the  laws  of  that 
state,  and  is  also  valid  under  the  laws  of  this 
state,  if  the  beneficiary  is  within  one  of  the 
classes  designated  by  our  Code.  If  the  bene* 
ficiarles  in  the  trust  under  consideration  are 
within  these  classes,  we  see  no  reason  why  the 
trust  for  them,  created  in  Pennsylvania,  is  not 
valid  and  binding  in  this  state. 

8.  A  father,  resident  in  Pennsylvania  and 
eiwning  land  in  Georgia  of  which  he  is  about 
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to  disposet  is  presumed  to  know  the  law  of 
this  state  upon  the  subject.  When,  there- 
fore, he  creates  a  trust  for  the  benefit  of  his 
sons,  and  places  the  title  in  his  executors 
and  trustees,  the  trust  will,  until  some  proof 
is  offered  to  show  that  the  sons  do  not  come 
within  any  of  the  classes  enumei*ated  in  our 
Code  as  proper  beneficiaries  of  a  trust,  be 
held  valid  here,  and  the  property  devised  in 
trust  will  pass  to  the  executors  and  trustees 
under  the  wilL  If  the  executors  and  trus- 
tees reside  in  a  foreign  state,  and  for  that 
reason  cannot  qualify  as  executors  in  this 
state,  and  an  administrator  with  the  will  an- 
nexed be  appointed,  the  latter  stands  in  the 
shoes  of  the  executors  nominated  by  the  tes< 
tator,  and  is  entitled  to  take  possession  of 
the  property  and  administer  it  under  the  will. 
The  trust  being  valid,  the  beneficiaries  have 
no  right  to  interfere  with  the  administra- 
tion in  this  state,  and,  as  all  parties  admit- 
ted that  there  were  no  debts  due  by  the  es- 
tate to  creditors  in  this  state,  and  that  the 
assets  in  Pennsylvania  were  more  than  sufil- 
clent  to  pay  all  the  debts  of  the  estate  and 
all  special  legacies,  it  would  be  the  duty  of 
the  administrator  to  account  to  the  executors 
and  trustees  in  Pennsylvania  for  the  pro- 
ceeds of  any  salb  of  the  property  he  might 
make. 

4.  Whether  the  foregoUig  as  to  the  right 
to  create  a  spendthrift  trust  be  correct  or 
not,  we  are  clear  that  the  three  sons  of  the 
testator  have  no  i^ight  to  Interfere  with  the 
administrator  with  the  will  annexed  in  the 
discharge  of  his  duties  in  the  adminl^tratioQ 
of  the  property  under  the  will.  It  will  be 
seen  by  reference  to  the  statement  of  facts 
that  the  beneficiaries  have  only  a  life  inter- 
est in  the  property  left  in  trust  for  them. 
The  will  expressly  puts  the  title  to  this  prop- 
erty in  the  executors  and  ^trustees,  with  di- 
rections to  them  to  pay  the  income,  rents, 
and  profits  to  the  beneficiaries.  But  it  was 
said  that  this  part  of  the  will  was  void  be- 
eause  such  a  trust  cannot  be  created  under 
the  laws  of  this  state,— that  our  law  does 
not  permit  a  trust  to  be  created  for  the  ben- 
efit of  a  person  sui  Juris.  We  concede  that 
a  trust  cannot  be  created  .here  for  the  ben- 
efit of  a  person  sui  Juris  without  limitation 
over,  but  that  is  not  what  was  attempted  in 
the  will  90W  imder  discission.  This  will  ere 
ated  a  trust  for  the  benefit  of  each  of  the 
sons,  for  life,  with  limltaticm  after  his  death 
in  trust  for  the  benefit  of  his  brothers. 
There  Is,  we  think,  no  statute  here  or  else- 
where which  prevents  the  creation  of  .a  trust 
for  the  benefit  of  one  person  sui  Juris  for 
life,  with  limitation  over  to  anotlier  person 
sui  Juris,  There  is  quite  a  difference  between 
creating  a  trust  for  the  benefit  of  one  per- 
son sui  Juris  alone,  and  creathig  a  trust  for 
his  benefit  for  life  with  repiainder  over  in 
trust '  for  another.  The  case  of  Lester  v. 
Stephens,  113  6a.  495,  39  S.  B.  109,  ruled 
against  the  validity  of  the  trust  becar 
there  was  no  limitation  over.    If  Mrs. 
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phens  had  giyen  her  property  Id  trust  for  her 
brothers  and  sisters  for  life,  with  limita- 
tion over  to  their  children  or  to  other  per- 
sons, the  case  would  have  been  quite  differ- 
ent. So  with  the  other  cases  relied  on  by 
the  defendants  in  error.  It  was  also  claim- 
ed that  the  trust  was  invalidated  by  the  fact 
that  the  ultimate  remainder  to  charitable 
uses  had  failed,  the  will  having  been  executed 
within  less  than  a  calendar  month  before  the 
death  of  the  testator.  Under  the  law  of 
Pennsylvania,  a  bequest  to  charitable  uses  is 
void  unless  made  more  than  a  calendar 
month  before  the  testator's  death.  In  Geor- 
gia, a  bequest  to  a  charitable  institution  is 
void  unless  the  will  was  ''executed  at  least 
ninety  days  before  the  death  of  the  testa- 
tor." Civ.  Code,  §  8277.  It  was  conceded 
by  all  parties  that  the  charitable  bequest  was 
void  for  the  reason  stated,  but  we  think  that 
this  does  not  make  the  entire  will  void.  Sec- 
tion 3259  of  the  Civil  Code  expressly  declares 
that,  "If  a  will  be  legal  In  part  and  illegal 
in  part,  that  which  is  legal  may  be  sustained 
unless  the  whole  will  so  constitute  one  tes- 
tamentary scheme  that  the  legal  alone  can- 
not give  effect  to  the  testator's  intention; 
In  such  case  the  whole  will  faUs."  This 
charitable  bequest  was  not  illegal  when  exe- 
cuted, but  became  inoperative  from  the  fact 
that  the  testator  died  within  a  few  da^s 
after  the  execution  of  the  will.  This  does 
not  avoid  the  entire  will.  The  whole  testa- 
mentary scheme  does  not  depend  upon  this 
bequest,  and  the  rest  of  the  will  may  be 
given  effect  without  enforcing  the  bequest 
to  charities.  See,  as  to  this  matter.  In  re 
Moore's  Estate  (Pa.  Sup.)  48  Atl.  887.  Bach 
of  the  sons  may  still  enjoy  his  life  estate, 
and,  in  the  event  of  the  death  of  one,  his 
share  goes  to  the  others.  When  all  of  the 
sons  have  died,  the  testator  desired  that  the 
property  should  be  devoted  to  charity.  That 
portion  of  the  will  having  failed.  It  would 
seem  clear  that  there  is  a  resulting  trust 
for  the  benefit  of  the  heirs  of  the  testator, 
though  that  is  a  matter  we  need  not  decide, 
as  we  are  dealing  with  the  present,  and  not 
with  the  distant  future.  What  we  do  decide 
is  that  a  trust  may  be  created  for  the  benefit 
of  a  person  sul  juris  for  life,  with  remainder 
over  in  trust  for  the  benefit  of  another  person 
sul  Juris.  That,  we  hold.  Is  what  Is  done  by 
the  eleventh  item  of  this  will. 

6.  Under  the  facts  of  the  case  as  stated 
above,  we  think  that  a  sale  of  the  property 
in  Augusta  by  the  receiver,  under  a  proper 
order  of  court  for  $40,000  (which  all  parties 
agree  Is  a  fair  price),  and  a  deed  made  by 
the  receiver,  would  convey  the  title  and  In- 
terest of  all  the  parties;  and  this  Is  true 
whether  the  beneficiaries  under  the  eleventh 
Item  agree  to  the  sale  or  not. 

6.  The  proceeds  of  such  a  sale,  whether 
treated  as  realty  or  personalty,  would  belong 
to  the  trustees,  to  whom  it  should  be  paid 
after  deducting  the  necessary  expenses  incur- 


red in  the  administration  of  this  portion  or 
the  estate  of  the  testator. 

7.  The  exceptions  made  in  the  cross  bill 
of  exceptions  by  George  M.  Moore,  one  of  the 
beneficiaries,  are  contrary  to  the  rulings 
made  above,  and  we  will  not  deal  with  them 
seriatim,  or  further  than  is  done  in  the  above 
opinion.  If  we  are  right  in  the  rulings  made, 
none  of  the  exceptions  made  in  the  cross  bill 
can  be  sustained,  and  the  trial  judge  commit- 
ted no  error  against  the  beneficiaries  in  any 
of  the  rulings  there  complained  of. 

Judgment  on  main  bill  of  exceptions  re- 
versed; on  cross  bill  affirmed.  All  the  jus- 
tices concurring. 


(m  Ga.681) 
COIiLIBR  V.  MEANS  et  aL 
(Supreme  Court  of  Georgia.    May  23,  1901.) 
CITT  COURT-JURISDICTION— WRIT  OP  BRROR. 
A  city  conrt,  established  in  a  "city"  which 
is  not  the  county  site  of  the  county  wherein 
the  same  is  located,  and  whose  jurisdiction  ex- 
tends only  over  the  city  and  one  militia  dis- 
trict of  that  county.  Is  not  a  court  '*like"  either 
the  city  court  of  Atlanta  or  the  city  court  of 
Savannah^  as  they  existed  at  the  time  of  the 
ratification  of  the  present  constitution  of  this 
state,  and  consequently  a  writ  of  error  does 
not  lie  from  a  court  so  established  to  the  su- 
preme court. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Bamesvllle;  O.  J. 
Lester,  Judge. 

Action  between  J.  C.  Collier  and  W.  V.  and 
F.  M.  Means.  From  the  judgment.  Collier 
brings  error.    Dismissed* 

W.  W.  Lambdin,  for  plaintiff  in  error. 
Persons  &  Persons  and  J.  J.  Rogers,  for  de- 
fendants in  error. 

PEB  CURIAM.    Writ  of  error  dismlBsecL 
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(Sapreme  Court  of  (Georgia.    July  20,  1901.) 

VOLUNTARY   CONVKYANCB-BONA   PIDB    PUR- 
CHASER^EVIDBNCB. 

1.  In  order  *to  sustain  a  voluntary  oonvey- 
ance  against  a  subsequent  bona  fide  purchaser 
for  valuable  consideration,  notice  to  the  pur- 
chaser must  be  actual,"  and  the  ''registration 
of  the  conveyance  is  not  such  notice  as  will  de- 
prive" such  bona  fide  purchaser  of  the  prefer- 
ence to  which  he  is  entitled. 

2.  Applying  the  rule  above  announced  to  the 
facts  of  the  present  case,  the  court  erred  In  di- 
recting a  verdict  in  favor  of  the  plaintiff,  but 
ought  to  have  directed  a  verdict  in  favor  of  the 
defendant. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  BoUoch  county; 
B.  D.  Evans,  Judge. 

Action  by  Martha  A.  Woods  against  D.  O. 
Finch.  From  a  judgment  for  plaintiff,  de. 
fendant  brings  error.    Reversed. 

Moore  &  Deal,  for  plaintiff  in  eiror.  B« 
B.  Strange^  tot  defendant  in  error. 
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GORB,  J.  Martha  A.  Woods  brought  an 
action  against  Finch  to  recover  possession  of 
a  described  parcel  of  land.  At  the  trial  the 
court  directed  a  yerdlct  in  favor  of  the  plain- 
tifC,  and  the  defendant  made  a  motion  for  a 
new  trial.  The  motion  having  been  over- 
ruled, be  excepted.  Both  parties  claimed 
under  Madison  Woods  as  a  common  grantor. 
The  plaintiff  relied  upon  a  deed  from  Madi- 
son  Woods  which  conveyed  to  her  a  life  es- 
tate, with  remainder  to  her  children,  dated 
November  4,  1875,  recorded  November  10, 
1S75,  and  reciting  a  consideration  of  $5  and 
natural  love  and  affection;  the  grantee  be- 
ing the  wife  of  the  grantor.  The  defendant 
claimed  under  a  warranty  deed  from  Madi- 
son Woods  to  him  dated  January  27,  18d9, 
recorded  February  8,  1889,  and  reciting  a 
consideration  of  $1,127.  The  plaintiff  testi- 
fied that  h/ac  husband  bought  the  land  about 
30  years  ago,  and  that  he  deeded  It  to  her. 
She  further  testified:  *'I  did  not  buy  it  from 
him.  He  just  deeded  it  to  me.  I  never  paid 
him  anything  for  It,  but  I  helped  to  pay  for 
the  land.  I  never  paid  him  any  considera- 
tion at  the  time  this  deed  was  made,  any 
more  than  I  helped  to  pay  for  the  land." 
The  defendant  testified  that  he  paid  full 
value  for  the  land,  that  the  plaintiff  was 
present  when  he  bought  It  from  her  hus- 
band, that  he  did  not  l^now  that  she  had  any 
claim  upon  the  land,  and  that  he  never  knew 
of  the  existence  of  the  deed  from  Madison 
Woods  to  his  wife  and  children  until  some 
time  in  July  or  August,  1899,  after  he  had 
bought  the  land.  It  is  not  necessary  to  de- 
termine In  the  present  case  whether  a  deed 
which  recites  as  a  consideration  to  support 
it  love  and  affection  and  a  nominal  sum  of 
money  Is  a  voluntary  conveyance.  Some 
courts  hold  that  if  th^e  is  a  valuable  con- 
sideration, no  matter  how  trivial  or  Inade- 
quate, the  conveyance  is  not  voluntary,  while 
other  courts  hold  that  a  merely  nominal 
money  consideration  will  not  save  the  deed 
from  being  classified  as  voluntary.  See 
Bump,  Fraud.  Gonv.  (4th  Ed.,  by  Gray)  9 
238,  and  notes;  also  notes  to  Hagerman  ▼. 
Buchanan  (N.  J.  Eq.)  14  Am.  St  Rep.  739 
(8.  c.  17  Atl.  946).  A  deed  which  purports 
to  be  founded  upon  a  yaluable  consideration 
can  be  shown  to  have  been  based  either  upon 
simply  a  good  consideration  or  upon  no  con- 
sideration (GlT.  Code,  §  3599);  and  when 
this  is  conclusively  done  the  deed  stands  as 
a  voluntary  conveyance,  without  regard  to 
the  consideration  expressed  therein.  *The 
testimony  of  the  plaintiff  above  referred  to, 
which  Is  all  the  evidence  there  is  on  the  sub- 
ject of  what  was  the  real  consideration  mov- 
ing to  Madison  Woods  in  making  the  deed 
to  his  wife,  clearly  shows  that  the  convey- 
tnce  was  purely  voluntary,  and  not  Intended 
by  either  the  grantor  or  the  grantee  to  be 
based  upon  other  than  a  consideration  of 
lore  and  affection.  No  money  passed  from 
her  to  him  at  the  time  the  conveyance  was 
executed.    Lave  and  affection  are  given  the 


prominent  place  in  the  recitals  of  the  con- 
sideration, and  the  nominal  amount  of  mon- 
ey stated  in  connection  therewith  negatives 
any  idea  that  the  parties  intended  the  deed 
as  a  payment  by  the  husband  of  any  debt 
due  the  wife,  or  as  a  recognition  by  him  of 
a  resulting  trust  in  her  favor.  Under  the 
evidence  of  the  plaintiff,  the  Jury  would  have 
been  compelled  to  find  that  the  conveyance 
was  purely  voluntary.  This  being  true,  the 
question  arises,  which  of  the  two  deeds  is 
entitled  to  preference,—the  earlier  deed, 
founded  upon  a  consideration  of  love  and 
affection,  or  the  younger  deed,  founded  upon 
a  valuable  consideration?  Both  were  duly 
recorded.  If  both  deeds  were  founded  upon 
a  valuable  consideration,  then  under  the 
registry  laws  the  deed  which  was  prior  In 
date,  as  well  as  prior  In  time  of  record, 
would  be  entitled  to  preference.  But  the 
registry  laws  were  not  intended  for  the  pro- 
tection of  those  who  claim  under  voluntary 
conveyances.  In  Fleming  v.  Townsend,  6 
6a.  104,  it  was  held  that,  to  sustain  a  vol- 
untary conyeyance  against  a  subsequent 
bona  fide  purchaser  for  a  valuable  considera- 
tion, notice  to  the  purchaser  of  the  prior  vol- 
untary deed  must  be  actual,  and  that  such  a 
purchaser  who  has  no  actual  notice  is  pro- 
tected, notwithstanding  the  prior  voluntary 
conveyance  has  been  duly  recorded.  See, 
also.  Fowl«r  v.  Waldrip,  10  Ga.  857;  Jordan 
V.  Pollock,  14  Ga.  145,  156;  Toole  v.  Toole, 
107  Ga.  472,  33  S.  B.  686;  Byrd  v.  Aspin- 
wall,  108  Ga.  1,  33  S.  E.  688.  The  uncontra- 
dicted evidence  showing  that  the  defendant 
was  a  bona  fide  purchaser  for  value  at  the 
time  that  he  took  his  conveyance,  and  had 
no  actual  notice  of  the  prior  voluntary  con- 
veyance which  had  been  made  by  Woods  to 
his  wife,  the  court  erred  In  directing  a  ver- 
dict in  favor  of  the  plaintiff,  but,  upon  the 
record  as  It  now  stands,  should  have  directed 
a  verdict  In  favor  of  the  defendant.  Judg- 
ment reversed.    All  the  Justices  concurring. 


013  Oa.  1024) 
THOMPSON  V.  SANDER& 

(Supreme  Court  of  Georgia.    July  20,  1901.) 

TENANTS  IN'  COMMON— OUSTBR^BVIDBNCS. 

1.  One  tenant  In  common  of  land  cannot 
maintain  against  a  co-tenant  an  equitable  pro- 
ceeding having  for  its  purpose  the  complete 
oustlDg  of  the  latter  from  the  possession  of  the 
land  held  in  common,  and  from  all  participa- 
tion in  the  profits  thereof. 

2.  Bhren  if  the  will  under  consideration  In  the 
present  case  did  not  clothe  the  defendant  In  er- 
ror with  any  title  In  his  Individual  right,  he  cer- 
tainly inherited  an  undivided  one-fourth  of  his 
deoeased  wife's  share  of  the  land;  and  there- 
fore the  rule  stated  above  applies. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Banks  county; 
B.  B.  Russell,  Judge. 

Action  by  J.  K.  Thompson  against  W.  8. 
Sanders.  Judgment  for  defendant  Plaintiff 
brings  error.    Affirmed, 
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Fletcher  Bf.  Johnson,  for  plaintiff  in  error. 
W.  W.  Stark  and  J.  L.  Perkins,  for  defendant 
In  emxr. 

COBB,  J.  1.  As  a  gfeneral  rule,  the  remedy 
of  one  tenant  In  common,  who  desires  to  ob- 
tain possession  of  his  portion  of  the  property, 
as  against  his  co-tenant,  is  to  institute  pro- 
ceedings at  law  to  have  the  land  partitioned. 
Olv.  Code,  S8  3140,  4786.  In  Logan  v.  Goodall, 
42  Ga.  96  (5),  it  was  held  that  one  tenant  in 
common  might  maintain  against  his  co-tenant 
an  action  of  ejectment,  and  obtain  a  judg- 
ment placing  him  in  possession  Jointly  with 
the  defendant,  and  that  any  equities  between 
them  could  be  thereafter  settled  by  a  writ  of 
partition  or  a  bill  in  equity.  The  ruling  made 
in  that  case  was,  however,  disapproved  as 
obiter  in  Sanford  v.  Sanford,  58  Ga.  259,  261, 
where  it  was  held  that  a  tenant  in  common 
might  sue  severally  in  ejectment,  but  could 
recover  no  more  than  his  own  interest.  See, 
also,  Wilson  v.  Chandler,  00  Ga.  130;  Dupon  T. 
McLaren,  68  Ga.  470;  Baker  v.  Middlebrooks, 
81  Ga.  494,  8  S.  E.  320.  It  seems,  therefore, 
that  a  tenant  in  common  may  recover  in  eject* 
ment  from  his  co-tenant  his  interest  in  the 
property.  If  one  tenant  in  common  is  in 
possession  of  tnore  than  his  share  of  the  prop- 
erty, or  is  committing  waste,  or  is  receiving 
more  than  his  share  of  the  rents  and  profits, 
he  is  liable  to  account  to  his  co-tenant  Olv. 
Code,  fi  3144.  Where  a  tenant  in  common  is 
receiving  more  than  his  share  of  the  rents  and 
profits,  equity  will  take  jurisdiction  of  the 
matter,  and  adjust  the  accounts  between 
them.  Civ.  Code,  ffi  8147,  3989.  See,  also, 
Daniel  v.  Daniel,  102  Ga.  184,  28  S.  E.  167. 
And,  where  the  peculiar  circumstances  render 
a  proceeding  In  equity  more  suitable  and  just, 
equity  will  take  jurisdiction,  and  partition  the 
property.  Civ.  Code,  S  4783;  Tate  v.  Goff,  89 
Ga.  184,  15  S.  E.  30,  and  cases  cited.  But  an 
equitable  petition  having  for  Its  object  the 
complete  ousting  of  a  tenant  in  common  from 
the  possession  of  the  property,  and  from  all 
participation  In  the  profits  thereof,  is  certain- 
ly not  maintainable  by  a  ccp-tenant  In  order 
for  a  co-tenant  to  get  a  standing  in  a  court  of 
equity,  he  must  come  willing  to  do  equity, 
and  to  do  equity  he  must  concede  and  accord 
to  his  co-tenant  whatever  rights  he  may  have 
In  the  property. 

2.  In  the  present;  case  It  appears  on  the 
face  of  the  petition  that  the  defendant  is  the 
owner  In  fee  of  a  one-sixteenth  undivided  in- 
terest In  the  land  in  controversy  as  one  of  the 
heirs  at  law  of  his  wife,  who,  so  far  as  ap- 
pears from  the  allegations  of  tho  petition, 
died  possessed  of  a  one-fourth  undivided  inter- 
est in  the  property.  The  defendant  Is  there- 
fore a  tenant  in  common  with  the  plaintiff. 
The  petition  was  framed  on  the  idea  that 
the  defendant  had  no  Interest  whatever  in 
the  property,  and  prays  for  a  decree  to  that 
effect  It  can  In  no  view  be  treated  as  an  ac- 
tion to  recov^  simply  the  plaintiff's  interest 
n  the  land  as  a  tenant  in  conunon.    N6r  can 


It  be  treated  as  a  petition  for  an  accounting 
between  tenants  In  common.  It  Is  true,  the 
petition  alleges  that  the  defendant  has  never 
"accounted  to  the  plaintiff  for  the  rents.*'  But 
the  plaintiff  is  claiming  a  right  to  aU  the 
rents.  He  is  not  willing  to  do  equity,  and 
accord  to  the  defendant  his  portion  of  the 
rents  or  of  the  land.  According  to  the  allega- 
tions of  the  petijtion,  the  defendant  Is  already 
a  wrongdoer,  and  the  plaintiff  seeks  to  be- 
come one.  Ihe  defendant  has  collected  and 
appropriated  to  his  own  use  all  of  the  rents 
and  profits,  and  the  plaintiff  prays  that  he 
may  be  allowed  to  do  the  same  thing.  A 
court  of  equity  has  no  ears  for  such  a  plea, 
but  will  leave  the  parties  where  ft  finds  them. 
It  was  argued  that  the  defendant,  Wiley  S. 
Sanders,  acquired  a  life  estate  fn  the  property 
under  the  above-quoted  Item  of  bis  father's 
will.  We  havB  not  deemed  it  necessary  to 
decide  this  question,  since  we  are  of  opin- 
ion that  the  ground  of  the  demurrer  which 
raised  the  point  that  the  defendant  was  a 
tenant  in  common  with  the  plaints,  and  that 
the  plaintiff  was,  for  that  reason,  not  entitled 
to  the  relief  prayed  for,  was  well  taken. 
There  was  no  error  In  dismissing  the  peti- 
tion. Judgment  afiirmed.  All  the  justices 
concurring. 


(118  Ga.  801) 


PACE  v.  NBBLT. 


(Supreme  Court  of  Georgia.    July  19,  1901.) 

INJUNCTION— RBSTRAININO  ACTION  AT  LAW. 
When  the  superior  court,  by  means  of  an 
equitable  petition,  has  obtained  jurisdiction  of 
a  case  in  which  a  decree  that  the  plaintiff  is  the 
rightful  owner  of  land  is  sought,  an  injunction 
should,  on  application  therefor  by  the  plaintiff, 
by  a  proper  amendment,  be  granted  to  restrain, 
pending  the  determination  of  the  equitable  peti- 
tion, proceedings  instituted  after  the  filing 
thereof  by  the  defendant  against  the  plaintiff  to 
distrain  for  rent,  and  to  evict  the  latter  from 
the  premises,  when  it  appears  that  the  petition 
was  brought  In  good  faith,  and  nnder  its  alle- 
gations was  apparently  based  on  good  grounds. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Burke  county; 
fi.  L.  Brinson,  Judge. 

Petition  by  Mattie  O.  Pace  against  R.  a 
Neely.  Judgment  for  defendant.  Plaintiff 
brings  error.    Reversed. 

W.  H.  Davis  and  W.  K.  Miller,  fbr  plain- 
tiff in  error.  P.  P.  Johnston  and  Callaway  ft 
Fulbright,  for  defehdant  in  error. 

LITTLE,  J.  We  reverse  the  ruling  made 
by  our  Brother  of  the  trial  bench  refusing 
the  injunction.  In  his  order  this  ruling  la 
based  on  the  ground  that  the  petitioner  could 
fully  set  up  her  defenses  against  the  distreea 
warrant  and  the  warrant  against  her  as  a 
tenant  holding  over  by  proceedings  author- 
ized by  statute  to  he  taken  by  the  person 
against  whom  such  processes  may  issue.  Aa- 
Buming  this  to  be  true,  we  yet  find  the  cir- 
cumstances of  the  case,  as  presented  In  the 
petition,  call  very  loudly  for  the  grant  of 
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the  writ  The  petttlonw  declares  that  the 
is  not  a  tenant  of  the  defendant  in  error, 
and  was  not  at  the  time  these  processes  were 
Issued  against  her.  If  she  was  not^  they 
.  were»  of  course,  improperly  issued.  Certain 
It  Is  that  prior  to  their  issue  the  plaintiff  In 
error  had  instituted  an  action-  to  compel  the 
spedflc  performance  by  the  defendant  la  er- 
ror of  a  contract  which  in  terms  gives  her 
an  option  to  terminate  her.  tenancy^  and  be- 
come the  legal  owner  of  the  land,  on  certain 
conditions.  The  contract  on  which  that  pe- 
tition Is  based,  the  execution  of  which  is  not 
denied,  seems  to  be  sufficiently  explicit  to 
afford  a  basis  for  the  decree  sought  At  the 
time  it  was  filed,  no  injunction  was  neces- 
sary to  protect  her  rights,  as  no  action  had 
then  been  taken  seeking  to  fix  her  status  as 
a  tenant  She  is  entitled  to  have  her  rela- 
tion to  this  land  fixed  and  determined,  and 
that,  too,  without  a  multiplicity  of  suits 
against  her.  On  the  other  hand,  the  defend- 
ant in  error  is  entitled  to  be  placed  in  a 
safe  and  secure  position  as  to  the  rental 
value  of  the  land,  should  it  ultimately  be 
determined  that  plaintiff  has  not  properly  ex- 
ercised the  right  to  purchase,  which  is  clear- 
ly given  by  the  contract.  The  superior  court 
having  acquired  Jurisdiction  in  the  case  on 
an  equitable  petition,  all  collateral  issues  af- 
fecting the  rights  of  the  parties  should  be 
brought  into  it  and  these  rights  settled  by 
a  single  decree,  when  the  facts  which  deter- 
mine the  right  shall  have  been  ascertained 
in  the  proper  manner.  The  Judgment  of  the 
court  below  is  reversed.  All  the  Justices  con- 
corring* 


<113  Ga.  1010) 

GBRMANIA  BANK  v.  COIXINS  et  aL  . 

ISupreme  Court  of  Georgia.    July  20,  1901.) 

PLEiADING— AMBNDMBNT  OF  DBCCARATION. 
In  a  suit  upon  a  chose  In  action  by  the 
holder  of  the  equitable  title  thereto  the  plaintiff 
may  amend  his  declaration  by  adding  the  name 
of  the  person  who  holds  the  legal  title,  suing 
for  his  use. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Savannah;  T..  M. 
Norwood,  Judge. 

Action  by  the  German  la  Bank  against  Col- 
lins, Grayson  &  Co.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Beversed. 

Geo.  W.  Owens,  for  plaintiff  in  error.  Os- 
borne &  Lawrence,  for  defendants  In  error.. 

LBWIfiL  J.  The  Germanla  Bank  sued  Col- 
lins, Grayson  &  Co.  on  an  open  account  for  a 
sum  alleged  to  be  due  the  bank  as  the  pur- 
chase money  of  256  bales  of  hay,  which  the 
petition  alleged  was  the  property  of  the  bank, 
and  was  sold  to  the  defendants  by  the  bank's 
agents,  W.  G.  Cooper  &  Co.  The  defendaate, 
in  Huitt  answer,  denied  the  alleged  Indebted- 
ness, and  denied  that  they  had  bought  the 
hay  from  the  bank.    At  the  tMal  a  motion 


for  a  nonsuit  on  the  ground  that  the  evi- 
dence showed  that  the  bank  had  only  a  spe- 
cial title  to  the  hay,  and  that  the  general  title 
was  in  W.  G.  Cooper  &  Co.,  was  made  by 
the  defendants  at  the  conclusl<Mi  of  the  evi- 
dence Introduced  by  the  plaintiff;  and,  the 
court  having  announced  that  this  motion 
would  be  sustained,  the  plaintiff  moved  to 
amend  the  petition  so  as  to  sue  in  the  name 
of  W.  G.  Cooper  &  Co.  for  titie  use  of  the 
Germanla  Bank.  The  court  refused  to  allow 
this  amendment  and  granted  a  nonsuit,  to 
which  ruling  the  plaintiff  excepts. 

The  refusal  to  allow  the  plaintiff  to  amend 
was  clearly  error.  The  question  is  settled 
by  section  5105  of  the  Civil  Code,  which  de- 
clares: "When  several  plaintiffs  sue  Jointly, 
the  declaration  may  be  amended  by  striking 
out  the  name  of  one  or  more  of  such  plain- 
tiffs. And  when  it  becomes  necessary  for  the 
purpose  of  enforcing  the  rights  of  such  plain, 
tiff,  he  nuiy  amend  by  substituting  the  name 
of  another  person  in  his  stead,  suing  for  his 
use."  The  principle  is  very  clearly  stated  in 
the  case  of  Estes  v.  Thompson,  90  Ga.  696, 
17  8.  E.  98,  in  the  following  language:  "A 
party  who  brings  a  suit  TQK)n  a  chose  in  ac- 
tion, though  it  be  an  open  account  and  he 
has  only  the  equitable  title  thereto,  may 
amend  his  declaration  by  adding  the  name  of 
the  person  who  has  the  legal  title,  suing  for 
his  use.  Such  amendment  does  not  make  a 
new  cause  of  action,  nor  is  it  demurrable  be- 
cause of  want  of  privity  between  the  user 
and  usee.**  See,  also,  the  cases  of  Winter  v. 
Matthews,  41  Ga.  652,  and  Adams  v.  Barlow, 
69  Ga.  d02,  cited  cm  page  699, 90  Ga.,  and  page 
96,  17  S.  B.,  in  the  able  opinion  of  present 
Chief  Justice  Simmons.  It  is  hardly  neces- 
sary to  add  anything  to  these  citations.  The 
refusal  of  the  amendment  offered  was  plainly 
error,  and  the  Judgment  of  the  court  below  is 
accordingly  reversed.  All  the  Justices  con- 
curring. 


(Ua  Ga.  988) 

ALMAND  et  si.  v.  EQUITABLE  MORTG. 

00. 

(Supreme  Court  of  Georgia.    July  20,  1901.) 

BXBCUTION*->LBVT  OF  LANI>-CLAIM  OF  THIRD 

PARTY— DEED  OF  CORPORATION— 

AGENCY— EVIDENCE. 

1.  One  who  bases  a  claim  to  land  upon  the 

{iTOposition  that  he  purchased  It  at  &u  admin- 
8trator*8  sale  is  not  injured  by  evidence  tend- 
ing to  show  that  the  latter's  intestate  was  at 
the  time  of  his  death  the  owner  of  the  land. 

2.  A  deed  purporting  to  be  that  of  a  business 
corporation,  and  to  have  been  executed  in  the 
corporate  name  by  the  president  of  the  corpora- 
tion, is,  if  the  corporate  seal  be  attached  there- 
to, prima  fade  valid,  (a)  Where  such  a  deed 
was  offered  in  evidence  and  admitted  over  ob- 
jections that  it  did  not  appear  that  the  paity 
signing  it  as  president  of  the  corporation  was 
in  fact  such  president,  or  that  he  had  authority 
to  execute  the  paper,  it  does  not  affirmative!^ 
appear  that  any  error  was  committed  in  adnr 
ting  the  paper,  when  the  record  is  silent  a; 
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whether  it  had  or  had  not  the  seal  of  the  cor- 
poration attached  to  it. 

8.  Agency  cannot  be  proved  by  the  declara- 
tions of  the  alleged  agent. 

4.  It  does  not  appear  that  any  error  prejudi- 
cial to  the  plaintiffs  in  error  was  committed 
in  admitting  in  eyidence  the  record  of  a  case  to 
which  they  were  not  parties,  and  the  action  of 
the  court  in  directing  the  verdict  in  favor  of 
the  plaintiff  in  execution  was  not,  for  any  rea- 
son assigned,  erroneous. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dekalb  county; 
J.  S.  Candler,  Judge. 

Action  by  the  Equitable  Mortgage  Compa- 
ny against  W.  W.  Braswell.  Judgment  for 
plaintiff.  On  levy  of  execution,  Almand  & 
George  interposed  a  claim.  Judgment  find- 
ing the  property  subject,  and  claimants  bring 
error.    Affirmed. 

W.  W.  Braswell,  for  plaintiffs  In  error. 
Candler  &  Thomson  and  Payne  &  Tye,  for  de- 
fendant in  error. 

FISH,  J.  An  execution  in  favor  of  the 
Equitable  Mortgage  Company  and  against  W. 
W.  Braswell,  as  administrator  of  R.  M. 
Brown,  deceased,  and  directed  generally 
against  the  goods  and  chattels,  lands  and 
tenements,  belonging  to  the  estate  of  the  de- 
ceased in  the  hands  of  the  administrator  to 
be  administered,  and  specially  against  cer- 
tain described  land,  was  levied  on  such  land, 
which  was  claimed  by  Almand  &  George. 
Upon  the  trial  of  the  issue,  the  court  directed 
a  verdict  finding  the  property  subject  where- 
upon claimants  excepted. 

1.  Plaintiff  in  fi.  fa.  tendered  in  evidence 
a  deed  from  William  Bel  Isle,  as  administra- 
tor de  bonis  non  with  the  will  annexed  of 
John  McCullough,  deceased,  to  Robert  M. 
Brown,  dated  January  5,  1864,  recorded  April 
2,  1866,  and  purporting  to  convey  the  land 
levied  upon.  *'Sald  deed  contained  all  of  the 
usual  recitals,  among  which  was  that  it  was 
made  In  pursuance  of  an  order  granted  by 
the  court  of  ordinary  of  Dekalb  county.  To 
the  admissibility  of  this  deed  claimants  ob- 
jected upon  the  ground  that  no  authority 
was  shown  for  the  person  claiming  to  be  such 
administrator  to  sell  such  land  or  execute 
such  deed.'*  The  deed  was  admitted  in  evi- 
dence over  objection,  and  claimants  assigned 
error  upon  the  ruling.  The  deed  was  inad- 
missible without  proof  that  the  grantor,  as 
administrator,  had  power  to  sell.  Mining  Co. 
V.  Irby,  40  Qa.  479.  The  record,  however, 
shows  that  the  claimants  based  their  title  to 
the  land  in  question  solely  upon  a  sale  there- 
of to  them  made  by  Braswell  ab  the  adminis- 
trator of  R.  M.  Brown,  the  defendant  in  fl. 
fa.  We  cannot  see,  therefore,  how  the  claim- 
ants  were  injured  by  evidence  tending  to 
show  that  R.  M.  Brown  was  the  owner  of  the 
land  at  the  time  of  his  death. 

2.  The  court  admitted  In  evidence,  over  the 
objection  of  the  claimants,  a  deed  from  the 
Equitable  Mortgage  Company  to  W.  W.  Bras- 
weU«  as  administrator  of  R.  M.  Brovm,  de- 


ceased, dated  January  18,  1898,  and  recorded 
February  2,  1899,  conveying  the  land  in  ques- 
tion to  Braswell,  as  such  administrator.  In 
order  that  it  might  be  levied  on  and  sold  as 
the  property  of  the  estate  of  his  intestate, 
who  had  made  a  security  deed  to  the  mort- 
gage company.    This  deed  from  the  mortgage 
company    to    Braswell,    administrator,    was 
signed,    **Equitable   Mortgage  Company,    by 
Charles   N.    Fowler,   President,   Charles    N. 
Fowler  and  James   M.  Gifford,   Receivers.** 
"To  the  admissibility  of  this  deed,  claimants 
objected  upon  the  following  grounds:    First. 
It  does  not  appear  that  the  party  signing  this 
paper  as  president  was  in  fact  president  of 
the  Equitable  Mortgage  Company; '  nor  does 
it  appear  that,   If  he  was  president,   that 
he  had  authority  by  himself  to  execute  said 
paper.    Second.  Because  it  does  not  appear 
that  there  Is  or  ever  has  been  a  receiver  for 
the  Equitable  Mortgage  Company,  except  the 
mere  declaration  of  the  parties  executing  this 
paper;  nor  does  it  appear  that,  if  there  was 
such  a  receiver,  he  had  authority  to  execute 
this  paper."    These  objections  were  overruled 
by  the  o6urt    There  was  no  error  in  this 
ruling.    The  deed  purported  to  be  that  of  the 
Equitable  Mortgage  Company,  "a  business  cor- 
poration, and  to  have  been  executed  In  tbe 
corporate  name  by  its  president.    The  record 
Is  silent  as  to  whether  the  deed  had  or  bad 
not  the  seal  of  the  corporation  attached  to 
it.    If  the  corporate  seal  was  attached,  tbe 
presumption  is  that  the  person  executing  tbe 
deed  as  president  had  authority  so  to  do  bi 
behalf  of  the  corporation.    Dodge  v.  Mort- 
gage Co.,  109  Ga.  394,  d4  8.  E.  672.     Tbere 
being  nothing  in  the  record  to  Indicate  tbat 
the  seal  was  not  attached,  it  follows  tbat 
it  does  not  aflirmatively  appear  that  any  er- 
ror was  committed  in  admitting  the  instru- 
ment.   If  admissible,  because  executed  in  tbe 
corporate  name  by  the  president  of  the  cor- 
poration, with  its  seal  attached,  then    tbe 
fact  that  it  was  signed  by  Fowler  and  Grlf- 
ford,  receivers,  would  not  render  it  inadmis- 
sible, when  there  is  nothing  to  show  that  tbere 
ever  has  been  a  receiver  for  the  covporatlon, 
"except  the  mere  declaration  of  the  parties 
executing  this  paper.'* 

8.  The  bill  of  exceptions  recites  tbat: 
"Counsel  for  claimants  then  offered  to  interro- 
gate the  witness  [Braswell]  as  to  certain 
transactions  and  communications  between 
witness  and  Alonzo  Richardson,  stating  tbat 
he  vTlshed  to  show  that  said  Richardson  bad 
possession  of  all  the  papers  of  the  Equitable 
Mortgage  Company  In  Georgia;  that  several 
conferences  had  occurred  between  the  witness 
and  Richardson  In  which  said  Richards<Hi  bad 
urged  witness  to  sell  the  land  described 
above,  threatening  that  if  witness  did  not 
sell  the  same,  he  (Richardson)  would  sell  It 
under  the  power  of  sale  in  the  loan  deed  of 
Brown  to  the  Equitable  Mortgage  Company; 
and  that,  mainly  through  the  solicitations  of 
said  Richardson,  he  administered  on  said  es- 
tate.   Counsel  for  plaintiff  in  error  objected 
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In  tbe  following  language:  'That  we  object 
to  any  statement  about  what  Alonso  Rich- 
ardson said.  That  conld  have  nothing  to  do 
with  the  yalidity  of  this  sale.'  The  conrt 
sustained  the  objection."  The  only  attempt 
to  assign  error  upon  this  ruling  is  as  follows: 
**The  court  erred  in  refusing  to  allow  W.  W. 
Braswell,  witness  for  the  claimants,  to  tes- 
tify as  set  out  in  this  bill  of  exceptions;  the 
error  in  this  ruling  being  that  the  evidence 
was  sufficient  to  go  to  the  Jury  upon  the 
question  whether  or  not  Alonzo  Richardson 
was  the  agent  of  the  Equitable  Mortgage 
Company.*'  Even  if  this  be  a  good  assign- 
ment of  error,  it  was  not  erroneous  to  reject 
declarations  of  Richardson  offered  for  the 
purpose  of  proving  that  he  was  the  agent 
of  the  Equitable  Mortgage  Company,  as  it 
is  well  settled  that  agency  cannot  be  proved 
by  the  declarations  of  the  allege  agent. 

4.  The  record  discloses  that  the  question 
upon  which  the  case  turned  was  whether  or 
not  there  was  usury  in  the  deed  executed  by 
R.  M.  Brown,  the  intestate  of  the  defendant 
in  H,  fa.,  to  the  Equitable  Mortgage  Com* 
pany,  on  December  29,  1888,  as  security  for 
a  loan  made  by  the  mortgage  company  to  the 
grantor.  The  bill  of  exceptions  complains 
that  "the  conrt  erred  in  directing  a  verdict 
finding  the  property  subject;  the  error  in  this 
ruling  being  that  the  evidence  did  not  de- 
mand such  a  verdict,  but  was  sufficient  to 
Justify  the  finding  that  the  deed  of  Brown 
to  the  Equitable  Mortgage  Company  was 
usurious."  We  have  carefully  considered  all 
the  evidence  submitted  by  the  claimants,  and 
it  clearly  appears  therefrom  that  the  total 
amount,  including  principal,  interest,  and 
commissions,  which  Brown  agreed  to  pay  the 
Equitable  Mortgage  Company,  did  not  ex- 
ceed the  sum  which  would  result  from  add- 
ing to  the  prhidpal  actually  received  by 
Brown  interest  at  8  per  cent,  per  annum  for 
the  period  of  the  loan.  The  evidence  on  the 
question  of  usury  hi  this  case  is  very  similar 
to  that  in  Green  v.  Mortgage  Co.,  107  Ga. 
536,  33  S.  B.  809,  where  it  was  held  that 
the  contract  was  not  usurious.  Claimants 
objected  to  the  admission  hi  evidence  of  the 
record  in  the  case  of  Braswell,  administra- 
tor of  Brown,  against  the  Equitable  Mort- 
gage Company  et  al.,  upon  the  ground  that' 
the  claimants  were  not  parties  thereto,  and 
not  bound  thereby.  The  objection  was  over- 
ruled, and  the  record  admitted.  This  was  er- 
ror, but,  as  the  only  object  in  introducing 
such  record  in  evidence  was  to  show  that 
there  was  no  usury  in  the  deed  from  Brown 
to  the  BSquitable  Mortgage  Company,  claim- 
ants were  not  injured  by  such  error,  as  all 
the  other  evidence  In  the  case,  Including  that 
for  the  claimants,  wholly  failed  to  show  that 
there  was  usury  in  such  instrument.  We 
conclude  that  the  action  of  the  court  in  di- 
recting a  verdict  for  the  plaintiff  in  execu- 
tion was  not,  for  any  reason  assigned,  er- 
roneous. Judgment  affirmed.  All  the  Jus- 
tices concurring. 
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(Supreme  Court  of  Georgia.    July  23,  1901.) 

CRIMINAL    LAW— TRIAIr-UNFAIR     MEANS     01* 
PROSECUTION— AROUMENTS  OF  COUNSEL. 

1.  The  state,  as  accuser  in  a  criminal  pro- 
ceeding, does  not  seek  one  of  its  citizens  con- 
victed unless  the  evidence  shows  his  guilt  be- 
yond a  reasonable  doubt ;  nor  will  it  permit  its 
prosecuting  officer  to  use  any  unfair  means  in 
the  trial,  or  illegal  argument  in  his  address  to 
the  jury,  to  the  prejudice  of  the  accused. 

2.  Where,  therefore,  a  solicitor  general,  in 
his  address  to  the  jury,  uses  highly  improper 
languaf^e,  not  authorized  by  the  evidence,  or 
any  fair  deduction  therefrom,  and  the  counsel 
for  the  accused  objects  thereto,  and  moves  tbe 
court  to  declare  a  mistrial,  which  the  court  re- 
fuses, and  exception  is  tals^en  to  the  ruling,  this 
court  will  reverse  the  judgment,  and  grant  a 
new  trial,  in  the  interest  of  justice  and  of  fair 
and  impartial  trials. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Whitfield  coun- 
ty; A.  W.  Fite,  Judge. 

Elizabeth  Ivey  was  convicted  of  selling  liq- 
uor without  a  license,  and  brings  error.  Be- 
versed. 

Jesse  A.  Glenn  and  Geo.  G.  Glenn,  for 
plaintifP  in  error.  Sam  P.  Maddox,  Sol. 
Gen.,  for  the  State. 

SIMMONSf,  C.  J.  The  record  discloses 
that  Mrs.  Elizabeth  Ivey  was  tried  and  con- 
victed for  the  offense  of  selling  intoxicating 
liquor  without  a  license/  She  made  a  mo- 
tion for  a  new  trial,  which  was  overruled 
by  the  court,  and  she  excepted.  From  her 
motion  it  api)ears  that  the  solicitor  general, 
in  his  address  to  the  Jury,  used  the  following 
language:  "Gentlemen  of  the  jury,  I  want 
you  to  stand  by  me,  and  help  me  breals  up 
this  vile  den;"  and:  "Gentlemen  of  the  Jury, 
if  you  could  go  over  this  town,  and  see  the 
good  mothers  whose  pillows  have  been  wet 
with  tears  over  their  boys  who  have  been 
intoxicated  by  the  acts  of  this  woman." 
Defendant's  counsel  objected  to-  these  re- 
marks as  being  highly  improper,  and  with- 
out evidence  to  authorize  them,  and  asked 
the  court  to  declare  a  mistrial  on  account  of 
them.  This  motion  the  court  overruled, 
simply  remarking,  "Go  on  with  the  case, 
and  confine  your  argument  to  the  facts  in 
the  case."  The  motion  for  a  new  trial  com- 
plains of  the  refusal  of  the  court  to  grant  a 
mistriol  as  asked.  We  think  that  the  ruling 
complained  of  was  erroneous.  While  the 
state  fs  the  accuser  in  every  criminal  case, 
it  does  not  seek  the  conviction  or  punish- 
ment of  any  ^one  of  its  citizens  unless  the 
evidence  shows  beyond  a  reasonable  doubt 
that  he  is  guilty.  An  officer  is  appointed  to 
represent  the  state  in  the  courts,  and  it  is 
his  duty,  when  the  evidence  shows  or  tends 
to  show  the  guilt  of  one  on  trial  for  crime,  to 
argue  to  the  Jury  that  the  evidence  Is  suffi- 
cient to  authorize  a  conviction,  and  that  the 
Jury  should  return  a  verdict  of  guilty.  The 
state,  however,  will  in  no  case  i>erm!t  it 
representative  to  go  outside  of  the  evident 
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to  find  a  baste  for  appealing  to  the  senti- 
ments, passions,  or  prejudice  of  the  Jury 
In  order  to  obtain  a  conviction.  Jesse  ▼. 
State,  20  Ga.  169.  The  solicitor  general,  ap- 
pointed to  represent  the  Interest  of  the  state 
In  the  trial  of  offenders,  does  not  occupy 
the  position  of  counsel  generally.  His  duty 
does  not  require  him  to  Insist  upon  the  con- 
viction of  the  accused  unless  the  evidence  is 
sufficient  to  authorize  It  His  office  is  quasi 
Judicial,  and,  while  It  Is  his  duty,  If  he  hon- 
estly believes  that  the  evidence  shows  the 
guilt  of  the  accused,  to  Insist  upon  this  view 
before  the  jury,  and  to  use  In  his  argument 
all  his  ability  and  skill  In  presenting  the 
case  as  made  by  th$  pleadings  and  the  evi- 
dence, still  it  te  under  no  circumstances  his 
duty  either  to  go  outside  of  the  case,  and 
state  facts  not  In  evidence^  or  to  appeal  to 
the  passions  or  prejudices  of  the  jury.  The 
motion  for  new  trial  shows  that  the  solicitor 
general  stated  as  facts  things  to  which  no 
witness  had  testified,— that  good  mothers 
had  wet  their  pillows  with  their  tears  over 
their  boys  who  had  been  Intoxicated  by  the 
acts  of  the  accused.  These  remarki^  were 
not  warranted  by  the  evidence,  and  were 
plainly  calculated  to  prejudice  the  accused. 
While,  as  before  remarked,  the  state  Is  the 
accuser  In  criminal  cases.  It  win  not  pamit 
its  representatives  to  use  unfair  means 
against  the  accused  pending  the  trial,  or  to 
comment  upon  facts  not  put  in  evidence,  or 
to  make  remarks  calculated  to  prejudice  the 
accused  In  the  minds  of  the  jurors.  This  Is 
not  a  new  question  In  this  court  Similar 
conduct  was  condemned  by  this  court  In  no 
uncertain  terms  In  the  case  of  Berry  v. 
State,  10  Ga.  522.  In  Mitchum  v.  State,  11 
Ga..  615»  where  the  court  had  refused  to  re- 
strain the  solicitor  general  from  comment- 
ing on  facts  not  In  evidence,  Nisbet,  J.,  said, 
in  reference  to  the  habit  of  counsel  in  ad- 
dressing the  jury  of  going  outside  of  the 
evidence,  and  commenting  on  facts  not  grow- 
ing out  of  the  evidence  or  the  pleadings: 
'*We  entertain  no  shadow  of  doubt  as  to  the 
necessity  of  pronouncing  lt»  a»  we  now  do, 
illegal,  and  highly  prejudicial  to  a  fair  and 
just  administration  of  the  rights  of  parties, 
eltber  on  the  criminal  or  civil  side  of  the 
court.  It  is  the  duty  of  the  court  to  prevent 
such  comments;  and  In  all  cases  where  this 
is  not  done,  provided  the  court  te  requested 
to  prevent  them,  we  shall  hold,  as  we  rule 
In  this  case,  that  It  is  good  ground* for  a 
new  trial."  In  Forsyth  v.  Cothran,  61  Ga. 
278,  this  court  approved  the  grant  of  a  new 
trial  by  the  lower  court  upon  this  ground.  In 
Railroad  Go.  v.  Randall,  85  Ga.  297,  315,  11 
S.  B.  706,  this  court  granted  a  new  trial  In  a 
civil  case  because  counsel  for  the  plaintiff, 
In  his  concluding  address  to  the  jury,  stated 
facts  which  were  not  In  evidence,  and  in- 
ferences which  could  not  be  deduced  from 
anything  properly  in  the  case.  In  Bennett 
V.  State,  86  Ga.  401,  12  S.  E.  806,  22  Am.  St 
Rep.  465,  a  new  trial  waa  granted  because 


the  trial  Judge  allowed  the  solicitor  general 
to  argue,  over  objection,  that  the  accused 
was  of  bad  character,  when  there  was  no 
evidence  of  such  character.  In  Washington 
V.  State,  87  Ga.  12,  IS  S.  B.  131,  hi  which  the 
accused  was  tried  on  a  charge  of  arson,  it 
was  held  that  It  was  error  to  allow  the  so- 
licitor genial,  over  objection  of  defendant's 
counsel,  to  state  that  frequent  burnings  had 
occurred  throughout  the  country,  and  to  urge 
the  jury.  In  consequence  thereof,  to  strictly 
enforce  the  law  In  the  case  then  on  trial. 
In  that  case  a  new  trial  was  granted.  In 
Johnson  ▼.  States  88  Ga.  606,  15  S.  B.  667,  a 
new  trial  was  granted  because  the  solicitor 
general  was  allowed,  over  the  objections  of 
the  counsel  for  the  accused,  to  argue  to  the 
jury  that  the  failure  of  the  counsel  for  the 
accused  to  examine  the  state's  witnesses 
concerning  a  fact  which  the  court  had  ruled 
to  be  inadmissible  was  an  admission  of  such 
fact;  and  also  that  the  failure  of  the  ac- 
cused to  Introduce  these  witnesses  as  his 
own  amounted  to  such  an  admission.  Mr. 
Justice  liumpkln,  speaking  for  the  court 
said:  ''We  feel  constrained  to  grant  the  ac- 
cused another  hearing.  The  conclusions 
drawn  •  •»  •  from  the  premises  stated 
were  unauthorteed,  and  were  highly  injuri- 
ous to  the  accused."  In  some  of  the  fore- 
going cases  It  does  not  appear  that  any  ob- 
jection was  made  in  the  lower  court  to  the 
improper  language,  or  that  any  motion  for 
a  mistrial  was  made  on  account  of  it  The 
rule  which  now  prevails  in  this  court  te  that 
a  new  trial  will  not  be  granted  upon  such 
grounds  unless  objection  te  made  by  counsel 
for  the  accused,  and  some  ruling  invoked 
thereon  in  the  court  below.  Farmer  v.  State, 
91  Ga.  720, 18  S.  B.  987.  In  the  case  of  Bow- 
ens  V.  State,  106  Ga.  760,  764,  32  S.  B.  666, 
667,  Mr.  Justice  Lumpkin  lays  down  the  rule 
as  follows  (with  numerous  citations  of  the 
decisions  of  this  court):  '*Where  coonsel 
make  unauthorized  and  improper  statements 
in  their  arguments  before  juries,  opposing 
counsel  should  call  attention  to  the  same, 
and  either  move  for  a  mistrial  or  request  the 
court  to  instruct  the  jury  to  disregard  such 
statements."  Bven  in  cases  where  thte  court 
has  refused  to  grant  a  new  trial  on  thte 
ground  because  of  the  failure  to  Invoke  a 
ruling  In  the  court  below,  and  make  the  point 
properly.  It  has  almost  invariably  condemned 
the  practice  of  commenting  on  facts  not  in 
evidence,  and  making  Improper  remarks  to 
the  jury.  In  the  present  case  the  solicitor 
made  statements  to  the  jury  which  were 
highly  improper,  the  court  faile<3  to  rebuke 
him,  or  to  charge  the  jury  with  reference  to 
the  matter,  and  refused  to  grant  a  mistrial 
when  asked  so  to  do  by  the  counsd  for  the 
accused.  Under  these  circumstances,  and 
the  doctrine  announced  In  the  above-dted 
cases,  we  feel  constrained  to  grant  a  new 
trial  upon  this  ground.  It  may  be  that  the 
accused  was  guilty  of  the  offense  charged* 
but  certainly  she  cannot  be  said  to  have  had 
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a  fair  and  Impartial  trial,  and,  in  the  in- 
terest of  impartiality  and  of  justice  and  of 
the  dignity  and  decorum  of  the  courts,  a 
new  trial  should  be  had.  Judgmeiit  reTers- 
ed*    All  the  justices  concurring. 


013  Oa.  1012) 

BIRD  T.  BURGSTBINER. 
(Supren^e  Oonrt  of  Georgia.    July  20,  lOOL) 

DISMISSAL— RBINSTATBMBNT. 

When,  in  the  superior  court,  a  case  Is  dis- 
missed for  want  of  prosecution,  its  reinstate- 
ment is  a  matter  within  the  sound  discretion 
of  the  court.  There  was  no  abuse  of  discretion 
In  refusing  to  reinstate  the  present  case. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Effingham  coun- 
ty; P.  E  Seabrook,  Judge. 

Action  by  J.  A.  Burgsteiner  against  L.  A. 
Bird.  Judgment  for  defendant,  and  plaintiff 
brings  enor.    Affirmed. 

A.  C.  Wright,  for  plaintiff  in  error.  D,  H. 
Glark,  for  defendant  in  error. 

PBB  CURIAM.    Judgment  affirmed. 


(113  Ga.  1023) 

HOLTZCIiAW  et  al.  t.  RILBT,  Judge, 
EILEY,  Judge,  y.  HOLTZCLAW  et  al. 

(Supreme  Court  of  Georgia.    July  20,  1901.) 
MANDAMUS  TO  COUNTY  JUDQD. 

1.  A  writ  of  mandamus  will  not  be  issued 
against  a  public  officer  to  compel  the  perform- 
ance by  him  of  acts  which  do  not  come  within 
his  official  duties. 

2.  Where  a  board  of  county  commissioners  is 
Invested  with  the  full  management  and  control 
of  certain  matters  with  which  the  county  judge, 
as  such,  has  nothing  to  do,  but  to  a  part  of 
which  he  is  attending  as  the  agent  of  the  board 
of  commissioners,  mandamus  will. not  lie  against 
such  county  indge  to  compel  him  to  perform 
certain  acts  in  connection  with  such  matters, 
when  these  acts,  if  required  at  all  by  law,  are 
required  of  the  board  of  commissioners. 

(Syllabus  by  the  Court.) 

Error  trom  superior  court,  Houston  county; 
W.  H.  Felton,  Judge. 

Petition  by  R.  N.  Holtzclaw  and  others  for 
a  writ  of  mandamus  against  A.  H  Riley, 
judge.  From  the  judgment  both  parties 
bring  error.  Judghaent  on  cross  bill  reversed; 
on  main  bill  dismissed. 

B.  N.  Holtzclaw,  for  petitioners.  0.  BL 
Branson,  for  respondent 

SIMMONS,  C.  J.  The  sheriff  of  Houston 
county  and  the  solicitor  of  the  county  court 
filed  a  petition  for  mandamus  against .  the 
county  judge  to  compel  him  to  pay  to  petition- 
ers named  amounts  as  fees  out  of  moneys  in 
his  hands,  received  as  compensation  for  the 
labor  of  convicts  hired  out  by  him  for  HoUs* 
ton  county  to  the  county  of  Dooly.  There 
was  no  dispute  as  to  the  facts,  and  the  judge 
rendered  judgment  in  favor  of  the  petitioners 
for  an  amount  less  than  that  claimed.  To 
this  judgment  all  parties  excepted;  the  peti- 


tioners to  the  failure  to  grant  an  of  the  re- 
lief prayed,  and  the  respondent  to  the  judg- 
ment against  him  which  was  rendercKl. 
Counsel  argued  before  this  court  several  in- 
teresting questions  as  to  the  amount  and  pay- 
ment of  the  fees  of  the  sheriff  and  the  solici- 
tor of  the  county  court  in  criminal  cases,  but, 
under  the  view  we  take  of  the  case,  this 
court  cannot  now  determine  them.  The 
money  in  the  hands  of  the  respondent  was 
compensation  for  the  labor  of  misdemeanor 
convicts.  Under  the  law  the  board  of  county 
commissioners  is  Invested  with  full  authority 
to  lease  and  hire  out  these  convicts,  and  to 
receive  and  dispose  of  the  fund  arising  as 
compensation  for  the  services  of  the  convicts. 
Pen.  Code,  S  1097.  With  these  matters  the 
county  judge,  as  such,  has  absolutely  nothing 
to  do.  It  appears  that  the  board  of  commis- 
sioners did  turn  over  to  him  the  convicts  of 
the  chain  gang,  and  did  authorise  and  em- 
power him  to  hire  them  out;  that  he  accOTd- 
ingly  made  a  contract  for  such  convicts  with 
the  county  of  Dooly;  and  that  he  received  on 
said  contract  a  certain  amount  of  money.  If 
the  county  commissioners  had  the  right  to 
thus  delegate  their  authority  with  reference 
to  hiring  out  convicts  (as  to  whidi  we  express 
no  opinion),  we  are  clear  that  the  county 
judge  held  this  money  as  the  agent  of  the 
board  of  commissioners,  and  not  in  his  capaci- 
ty as  county  judge.  As  county  judge  he  had 
nothing  to  do  with  the  matter,  and,  in  hiring 
out  the  convicts,  he,  as  such  agent,  performed 
a  duty  imposed  by  law  upon  the  board  of 
commissioners.  As  county  judge  he  did  not 
receive  or  hold  the  money,  and  as  county 
judge  or  as  an  officer  he  was  under  no  duty 
to  turn  any  part  of  it  over  to  the  ivetltioners. 
Accordingly,  it  was  error  to  grant  a  man- 
damus against  him  for  any  amount,  to  compel 
him  to  pay  out  any  money  which  he  held  as 
agent  of  tiie  board  of  commissioners.  Man- 
damus will  not  lie  against  a  public  officer  to 
compel  him  to  perform  acts  which  do  not 
come  withtii  the  sphere  of  his  official'  duties. 
The  question  just  dealt  with  was  made  by 
the  cross  bill  of  exceptions.  As  its  decision 
is  controlling  in  the  case,  the  main  bill  will 
be  dismissed.  Judgment  on  cross  bill  of  ex- 
ceptions reversed;  main  bill  of  exceptions  dis- 
missed.   All  the  justices  concurring. 


(113  Ga.  1060) 
OONBY  V.  8TATB. 
(Supreme  Court  of  Georgia.    July  23,  1901.) 

RIOT— WHAT  CONSTITUTBS. 

To  constitute  the  offense  of  riot,  there  must 
be  not  only  a  common  intent  on  the  part  of  two 
or  more  persons  to  do  an  unl4wful  act  of  vio- 
lence, or  some  other  act  in  a  violent  and  tu- 
multuous manner,  but  also  concert  of  action  in 
furtherance  of  such  intent. 

(Syllabus  by  the  Ooart) 

Error  from  city  court  of  Dublin;    J.   S. 
Adams,  Xadge. 

Green  Coney  was  convicted  0f  riot,  an 
brings  error.    Bevened. 
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Griner  &  Williams,  for  plaintiff  in  error. 
F.  G.  Corker,  for  the  State. 

LUMPKIN,  P.  J.  The  plaintiff  In  error, 
Green  Coney,  was  Jointly  Indicted  with  Rob- 
ert Jordan  for  the  offense  of  riot.  The  sole 
question  here  presented  is  whether  or  not, 
onder  the  evidence  introduced  in  behalf  of 
the  state,  the  conviction  of  Coney  can  law- 
fully be  sustained.  There  was  testimony  to 
the  following  effect:  Coney  and  Jordan  were 
seen  standing  about  a  hundred  yards  from  a 
house  where  a  frolic  was  in  progress,  and 
were  heard  to  say,  "Let's  go  and  break  up 
the  God-damned  thing.  It  ain't  no  count,  no- 
how." They  then  went  to  the  house  and  en- 
tered it  Jordan  joined  in  a  game  that  was 
being  played,  having  for  his  partner  a  girl 
named  Ella  Nobles.  Coney  walked  across  the 
room  and  kissed  this  glrL  This  she  did  not 
resent,  but  Jordan  said:  **Look  out  That 
is  my  girl."  Thereupon  one  Baker  said  to 
Jordan:  "Mind  out  That  is  my  kid;"  and 
they  began  "fussing"  with  each  other,  and 
drew  weapons.  In  this  altercation  Coney 
took  no  part  The  girls  began  to  leave  the 
house,  and  Coney  was  heard  to  say:  "God 
damn  it  I  am  in  my  liquors."  A  witness 
went  to  him  and  asked  him  to  stop  cursing, 
telling  him  **thls  was  no  negro  frolic."  He 
replied  "he  was  sure  that  It  was  no  white 
man's  frolic."  This  witness  testified  that  he 
saw  Coney  "do  nothing,  but  did  hear  him 
curse."  After  talking  with  him  as  above  set 
forth,  the  witness  "got  the  girls  back  in  the 
house,  and  the  frolic  went  on  as  before." 

iSection  354  of  the  Penal  Code  declares  that: 
"If  two  or  more  persons  do  an  unlawful  act 
of  violence,  or  any  other  act  ii)  a  violent  and 
tumultuous  manner,  they  shall  be  guilty  of  a 
riot"  There  must  be  concert  of  action  on 
the  part  of  two  or  more  persons  in  further- 
ance of  a  common  Intent.  Prince  v.  State, 
80  Ga.  27;  Stafford  v.  State,  d8  Ga.  207,  19 
8.  B.  50;  Dixon  v.  State,  105  QtL  787,  31  S. 
B.  760;  Tripp  v.  State,  109  Ga.  489,  34  a 
fiS.  1021.  "The  mere  making  a  noise  or  be- 
having tumultuoualy  will  not  alone  constitute 
riot  in  the  absence  of  any  violence."  Bar- 
ron Y.  State,  74  Ga.  833.  It  does  not  appear 
that  Coney  actually  did  more  than  this,  not- 
withstanding he  had  expressed  a  willingness 
to  join  in  a  project  to  "break  up"  the  frolic 
on  the  ground  that  it  was  "np  count  nohow." 
On  entering  the  house,  neither  he  nor  Jor- 
dan proceeded  to  carry  this  project  into  ex- 
ecution. On  the  contrary,  the  latter  imme- 
diately entered  into  the  merrymaking,  while 
Coney,  left  to  his  own  resources,  embarked 
upon  a  wholly  Independent  plan  of  diversion, 
which  called  forth  a  protest  on  the  part  of 
Jordan.  Baker  was  the  aggressor  in  the  quar- 
rel which  ensued  between  him  and  Jordan, 
and  neither  by  word  nor  act  did  Coney  par- 
ticipate therein.  Certain  it  is  that  he  did  not 
Join  with  Jordan  In  any  overt  act  of  vio- 
lence, nor  did  the  latter  take  part  with  him 
In  the  disturbance  which  be  created  by  his 


drunken  misbehavior.  This  being  so,  the  case 
falls  squarely  within  the  ruling  announced  In 
Tripp  V.  State,  supra,  in  whteh  it  was  held 
that  "where,  in  a  given  case,  it  is  shown  that 
while  two  persons  were  In  company  one  was 
guilty  of  an  unlawful  act  of  violence,  and  the 
evidence  fails  to  disclose  any  participation  by 
the  other  in  such  act  and  there  were  no  cir- 
cumstances from  which  a  common  intent  to  do 
the  act  might  be  Inferred,  a  conviction  cannot 
lawfuUy  stand."  Judgment  reversed.  All  the 
Justices  concurring. 


(113  Ga.  1035) 

DICKEB^N  V.  STATB. 
(Supreme  Court  of  Georgia.    July  22,  1901.) 

CHOATINQ  BY  FALSB  PRBTBNSB3. 
Fal^e  representations,  to  be  the  basis  of  a 
prosecution  for  cheating  and  swindling,  must 
relate  either  to  the  past  or  the  present.  No 
promise  or  statement  as  to  what  may  occur  in 
the  future,  however  false,  will  serve  as  a  basit) 
for  such  a  prosecution. 

(Syllabus  by  the  Court.) 

Error  from  criminal  court  of  Atlanta;  A.  B. 
Calhoun,  Judge. 

J.  H.  Dlckerson  was  convicted  of  cheating 
by  false  pretenses,  and  brings  error.  Re- 
versed. 

Jas.  E.  Warren,  for  plaintiff  in  error.  B. 
R.  Black,  for  the  State. 

COBB,  J.  Dlckerson  was  placed  on  trial 
upon  an  accusation  charging  him  with  the 
offense  of  cheating  and  swindling,  it  being 
alleged  that  by  deceitful  means  and  artful 
practices  he  had  cheated  and  defrauded  Sil- 
ler Smith  out  of  the  sum  of  75  cents.  At  the 
trial  it  appeared  from  the  evidence  that  he 
represented  to  her  that  he  was  the  agent  of  an 
association  organized  for  the  purpose  of  pro- 
curing legislation  by  congress  providing  pen- 
sions for  former  slaves.  The  membership  fee 
in  this  association  was  25  cents,  which  was  to 
be  sent  to  W.  R.  Vaughil,  to  be  turned  over 
to  him  to  be  used  in  furthering  the  passage 
of  a  bill  which  had  been  Introduced  into  the 
senate  of  the  United  States,  providing  pen- 
sions for  former  slavea  Upon  the  faith  of 
these  representations  she  paid  to  Dlckerson 
75  cents  for  three  certificates,  for  herself,  h^ 
father,  and  her  mother,  respectively.  There 
was  evidence  that  the  accused  had  admitted 
that  the  money  had  not  been  forwarded  to 
Vaughn,  but  had  been  used  for  other  pur- 
poses, and  that  he  denied  that  he  had  any- 
thing to  do  with  Vaughn,  or  had  ever  said 
that  he  had.  The  Jury  returned  a  verdict  find- 
ing the  accused  guilty.  A  motion  for  a  new 
trial  upon  the  general  grounds  only  having 
been  made  and  overruled,  the  accused  except- 
ed. 

False  representations,  to  be  the  basis  of  a 
prosecution  for  cheating  and  swindling,  must 
relate  either  to  the  past  or  the  present  Any 
promise  or  statement  aa  to  what  may  occur 
in  the  future,  however  false,  will  not  serve 
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as  a  basis  'or  sach  a  proBecution,  for  the 
reason  that  the  promise*  is  not  a  pretense. 
Holton  y.  State,  109  Ga.  120,  34  S.  B.  358, 
and  cases  cited.  If  there  has  been  a  false 
representation  as  to  a  past  or  existing  fact, 
the  offense  of  cheating  and  swindling  is  com- 
plete, notwithstanding  there  may  have  been, 
as  a  part  of  the  inducement  to  the  person  de- 
frauded to  part  with  his  money,  a  promise  by 
the  swindler  to  be  performed  in  the  future. 
Thomas  v.  State,  90  Ga.  437,  16  S.  B.  94. 
In  the  present  case  there  was  evidence  that 
there  was  such  an  association  as  is  referred  to 
in  the  accusation,  and  the  constitutiim  and  by- 
laws of  the  association  were  produced.  It 
appeared  that  the  representations  In  refer- 
ence to  the  organization,  its  business  and  pur- 
poses, were  trua  The  only  representation 
proven  to  have  been  false  was  the  statement 
by  the  accused  that  the  money  would  be  sent 
to  Vaughn,  to  be  used  by  him  in  furthering 
the  passage  of  the  bill  which  had  been  intro- 
duced In  the  senate  of  the  United  States,  pro- 
viding pensions  for  former  slaves.  This  state- 
ment amounted  to  nothing  more  or  less  than 
a  promise  by  Dickerson  to  forward  the  amount 
paid  to  him  to  Vaughn,  to  be  used  by  him  for 
the  purpose  indicated.  No  representation  as 
to  any  past  or  existing  fact  was.  contained  in 
tbls  statement.  It  related  exclusively  to  what 
was  to  be  done  in  the  future.  This  being 
true,  and  all  of  the  other  representations 
made  by  the  accused  having  been  proven  to 
be  true,  under  the  rulings  made  in  the  cases 
above  cited,  his  promise  to  forward  the  money 
to  Vaughn,  though  made  for  the  express  pur- 
pose of  defrauding  the  prosecutrix  out  of  her 
money,  and  with  no  intention  of  performance, 
was  not  sufficient  to  authorize  the  Jury  to  And 
him  guilty  of  the  offense  of  cheating  and 
swindling.  The  court  should  have  granted  a 
new  trial.  Judgment  reversed.  All  the  Jus- 
ttces  ooncorrlng. 

(118  Ga.  Kttl) 
GEORGIA,  a  &  F.  RY.  00.  r.  IfURRAY. 

(Supreme  Court  of  Georgia.    July  20,  1901.) 

CARRIBRS— INJURY    TO   PASSBN0BR-;DVI- 

DENCB. 
The  evidence  demanding  the  conclusion 
that  whatever  injury  the  plaintiff  sustained 
w^as  not  the  result  of  any  negligence  on  the 
part  of  the  defendant  or  its  employte,  but,  ra- 
ther, of  her  own  negligence  or  mistake,  the 
court  erred  in  refusing  to  grant  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Blacon;  W.  D.  Not- 
tingham, Judge. 

Action  by  C.  B.  Murray  against  the  Geor- 
gia, Southern  &  Florida  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

Hall  ft  Wlmberly,  J.  B.  Hall,  and  R.  a  Jor- 
dan, for  plaintiff  in  error.  Querry  ft  Hall« 
for  defendant  in  eiror. 

liEWIS,  J.  Mrs.  O.  B.  Murray  brought  suit 
for  damages  against  the  Georgia  Southern  ft 


Florida  Railway  Company.     Briefly  stated, 
her  petition  was  as  follows:    On  March  27, 
1900,  petitioner  boarded  a  train  of  the  defend- 
ant at  a  station  on  its  line  of  railroad  In 
Houston. county,  known  as  "Welston,"  intend- 
ing to  return  to  her  home  In  Bibb  county, 
and  the  conductor  collected   from   her  the 
amount  of  her  fare  from  Welston  to  Macon. 
At  the  time  she  notified  the  conductor  that 
she  desired  to  leave  the  train  at  a  point  near 
the  limits  of  the  city  of  Macon  known  as  the 
"Junction,"   which  is  the  place  where  the 
tracks  of  the  defendant  connect  with  those 
of  another  railroad,  and  the  conductor  agreed 
to  stop  the  train  at  that  point  for  petitioner 
to  get  off.    The  defendant  was  in  the  habit 
of  receiving  and  discharging  passengers  at 
the  Junction.     The   train  stopped  when   it 
reached  the  point  where  petitioner  desired 
to  leave  it,  and  where  the  conductor  agreed 
that  he  would  give  her  an  opportunity  to 
leave  it,  and  she  attempted  to  get  off;    but 
while  she  was  in  the  act  of  stepping  from  the 
car,  holding  In  her  arms  her  little  grrandchild, 
by  whom  she  was  accompanied,  the  train  was 
suddenly,  violently,  and  rapidly  started  for- 
ward, without  any  notice  to  petitioner,  and 
she  was  thrown  violently  to  the  ground,  re- 
ceiving injuries  as  set  forth  in  the  petition, 
and  for  which  she  seeks  to  recover.    The  an- 
swer ef  the  defendant  company  was  a  gen- 
eral denial  of  all  the  allegations  of  the  peti- 
tion, and  upon  this  issue  the  case  went  to  the 
Jury,  who  found  a  verdict  for  the  plaintiff  for 
$750.    The  defendant  made  a  motion  for  a 
new  trial,  to  the  overruling  of  which  it  ex- 
cepts.   The  motion  contains  many  grounds, 
but  a  proper  determination  of  the  case  re- 
quires  only  that   we   consider  the   general 
grounds,— that  the  verdict  was  contrary  to 
law  and  the  evidence.    There  is  some  conflict 
in  the  testimony  of  the  plaintiff  herself  as  to 
Just  where  she  was  on  the  train  when  it  start- 
ed forward,  and  her  own  words  raise  a  strong 
suspicion  that  she  was  negligent  in  attempt- 
ing to  alight  from  the  train  with  a  child  after 
the  train  had  started  forward.    But,  be  that 
as  it  may,  the  uncontradicted  evidence  on 
other  points  completely  defeats  her  right  to 
a  recovery  under  the  evidence  as  contained  In 
the  record.    It  Is  claimed  by  the  plaintiff 
that  she  asked  the  conducU^  to  let  her  off  of 
the  train  "at  the  Junction,"  and  the  conduc- 
tor agreed  to  do  so.    It  was  proven  that  the 
point  at  which   the   pUilntiff  attempted   to 
alight  was  more  than  100  yards  from  what 
was  known  by  the  defendant  and  its  em- 
ployte as  the  "Junction,"  where  she  had  ask- 
ed to  be  let  off,  and  that  the  stopping  of  the 
train  was  only  momentary,  to  allow  time  for 
a  switch  to  be  set    It  was  plainly  her  duty 
to  wait,  before  attempting  to  get  off,  until 
the  train  reached  the  point  where  she  had 
asked  to  be  discharged,  or  at  least  until  it 
reached  one  of  the  regular  places  for  dis- 
charging pass«[iger8.     Failing  in  this,   she 
must  be  held  to  have  assumed  the  risk  of 
whatever  accident  befell  her.    The  raHroad 
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company  certainly  cannot  be  held  responsible  i 
for  the  results  of  her  attempt  to  alight  from 
the  train  at  a  point  short  of  her  destination, 
and  distant  from  any  station  or  stopping 
place;  nor  can  It  be  Jnstly  held  that  a  mo- 
mentary stopping  of  the  train  for  switching 
purposes  was  an  invitation  to  her  to  alight, 
such  as  would  excuse  her  negligence.  No  act 
of  negligence  on  the  part  of  any  of  the  agents 
or  employes  of  the  defendant  company  is  dis- 
closed by  the  record.  The  conductor  had  no 
notice  that  the  plaintiff  would  attempt  to 
alight  before  reaching  the  Junction,  nor  was 
he  chargeable  with  such  notice.  Taken  all 
together,  the  evidence  demanded  the  conclu- 
sion that  whatever  Injuries  the  plaintiff  sus- 
tained were  due  to  h^  own  fault,  rather  than 
to  any  negligence  of  the  defendant,  and  the 
overruling  of  the  motion  for  a  new  trial  was 
therefore  error.  Judgmoit  reversed.  AH 
the  Justices  concurring. 


(113  Qa.  872) 


SMITH  V.  FERRARIO. 


(Supreme  Court  of  Georgia.    July  19,  1901.) 

PARTNBRSHIP->EyiDENCB--DBCL.ARATIONS. 

1.  Since  the  fact  of  the  existence  of  a  part- 
nership cannot,  as  against  one  denying  it,  be 
lawfully  shown  by  declarations  of  another  al- 
leged member  of  the  firm,  an  instmction  which 
warranted  the  jury  in  giving  to  evidence  of  this 
character  such  an  effect  was  erroneous. 

2.  Although  the  evidence  In  the  present  case 
may  have  required  a  finding  that  the  plaintiff 
In  error  held  himself  out  to  the  payee  of  the 
promissory  note  sued  on  as  the  partner  of  him 
who  signed  the  alleged  firm  name  thereto,  and 
there  ^as  suflldent  evidence  to  warrant,  though 
the  same  did  not  demand^  a  finding  that  the 
payee  acted  thereon  in  the  transaction  repre- 
sented by  such  note,  yet  as  It  cannot  be  ascer- 
tained whether  the  verdict  in  favor  of  the  plain- 
tiff was  rendered  on  the  proof  of  a  general 
partnershii>,  or  because  of  such  representa- 
tions, it  must,  because  of  the  error  above  point- 
ed out,  be  set  aside. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Beld,  Judge. 

Action  between  H«  H.  Smith  and  O.  Fer- 
rario.  From  the  Judgment,  Smith  brings  er- 
ror.   Reversed. 

Ohas.  T.  Hopldna  and  Danl.  W.  Rountree, 
for  plaintiff  In  error.  Slaton  &  Phillips,  for 
defendant  In  error. 


LITTLE,  J.  A  material  question  of  fact 
raised  by  the  pleadings  was  whether  a  part- 
nership existed  between  plaintiff  in  error  and 
one  A.  N.  Ivandbh,  and  that  question  was 
by  the  Jury  determined  against  the  former. 
He  complained  In  his  motion  for  a  new  trial 
that  the  verdict  rendered  was  ccmtrary  to  the 
evidence,  and  that  the  Judge  erred  In  certain 
rulings  of  law,  and  that  he  was  therefore  en- 
titled to  a  new  trial.  It  is  contended  on  the 
part  of  the  defendant  In  error  that  the  evl« 
dence  was  sa£Blclent  to  show  that  a  partner- 
ship did  exist  between  Smith  and  Ivandch, 

%  In  the  event  this  conclusion  was  not  de- 


manded by  the  evidence,  that,  as  to  the  de- 
fendant In  error,  Smith   is  estopped  from 
denying  Its  existence,  because  of  representa- 
tions made  by  him  to  Ferrario  that  the  part- 
nership existed,  and  that  the  latter  acted  upon 
such   representations.     After  a   careful    In- 
vestigation of  the  evidence  contained  In  the 
record,  we  are  very  dear  that  the  Jury  try- 
ing the  issue  would  have  been  fully  authoriz- 
ed to  find  the  fact  to  be  that  a  partnership 
existed.     The  admissions  contained   In   cer- 
tain letters  written  by  Smith  to  Ferrario,  cop- 
ies of  which  are  found  in  the  record,  are  clear 
and  explicit  that  such  a  partnership  did  ex- 
ist, and  these  admisslona  were  of  themselves 
amply  sufficient  to  support  such  a  finding; 
but  It  cannot  be  said  that  the  evidence  on 
this  subject,  as  a  whole,  demanded  such  a 
finding,  because  Smith  himself  was  a  wit- 
ness In  the  case,  and  testified  In  equally  as 
clear  and  direct  terms  that  Ivandch  was  not 
his  partner,  that  no  such  partnership  ever 
existed,  and  that  Ferrario  knew  It.    Hence, 
while  the  Jury  would  have  been  authorised 
to  find,  imder  the  admissions  made,  that  the 
partnership  existed,  they  were  not  compelled 
to  do  so.    It  therefore  becomes  material  to 
determine  whether  the  trial  Judge  committed 
any  error  of  importance  sufficient  to  require 
the  verdict  to  be  set  aside.    It  Is  alleged  that 
he  erred  In  giving  to  the  Jury  the  following 
charge:    "Now,  you  take  all  the  evidence  In 
the  case,  gentlemen,  and  admissions  that  are 
before  you,  and  any  other  evidence  that  will 
Illustrate  the  question,— any  direct  evidence, 
circumstantial   or   otherwise;   any   evidence 
that  will  Illustrate  the  question,— and  weigh 
It  all,  and  say  whether  the  evidence  shows 
a  partnership  existed  between  Mr.  Smith  and 
Mr.  Ivandch,  as  alleged.**    It  Is  pointed  out 
In  this  connection  that  there  Is  evidence  con- 
tained in  the  record  which,  under  this  charge, 
the  Jury  were  authorized  to  consider  in  de- 
termining the  fact,  and 'Which  it  was  im- 
proper that  they  should  have  considered  In 
determining  the  question  at  Issue.    It  appears 
that  the  plaintiff  himself  Introduced  In  evi- 
dence  letters   directed   to   Ferrario,    signed 
"H.  H.  Smith  &  Co.,*  and  written  by  Ivan- 
dch.   The  general  tenor  of  these  letters  in- 
dicated that  a  partnership  existed  between 
Smith  and  Ivandch,  and  they  were  written  in 
reference  to  business  proposed  to  be  trans- 
acted between  the  respective  parties.     Cer- 
tain depositions  of  a  witness,  Trapanl,  also 
appear  in  the  brief  of  evidence!     He  was 
allowed  to  testify  that,  after  the  execution  of 
the  notes  sued  on,  he  had  a  conversation  with 
Ivanclch,  In  which  the  latter  admitted  that  he 
had  signed  the  notes  as  a  partner  of  H.  H. 
Smith  &  Co.,  that  the  notes  were  given  In 
connection  with  the  business  of  Smith  &  Ck>. 
in  the  regular  course  of  business,  and  that 
he  (Ivanclch)  had  full  authority  as  a  part- 
ner to  sign  said  notes.    Another  witness,  Bf  r. 
0*Byme,  testified  that  the  notes  sued  on  were 
turned  over  to  the  law  firm  of  which  he  Is  a 
member  for  co]lecti<m;  that;  falling  to  see  Mr. 
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Smith,  who  was  noli  in  SaTaBnah,  payment 
was  demanded  from  Ivanclch*  a  member  of 
the  firm,  and  that  lyanclch  adinitted  that  be 
had  signed  the  notes  for  the.iflrm  of  H.  H. 
Smith  &  Co^  haying  the  power  and  authority 
to  do  80  ai^  a  member  of  the  Arm,  and  tur- 
ther  stated  tliat  H.  H.  Smith,  his  partnw, 
knew  all  abont  the  business  transactions  in 
eonnection  ^ith  which  the-  notes  were  giineiv 
and  that  Smith  was  liahle  for  the  paym^it 
thereof.  So,  it  will  be  seen  that,  in  addition 
to  the  admissions  made  by  Smith  of  the  es- 
istenee  of  the  partnership,  tliere  was  evidence 
from  Ivancicb,  not  as  a  witness^  but  as  to  liis 
saying  that  a  partnership  existed  between 
Smith  and  himself.  Certainly,  iTandch  would 
have  been  a  competent  witness  to  testify 
as  to  the  existence  or  nonexistence  of  the 
partniKship.  Certainly,  too,  after  the  fact 
that  the  partnership  existed  had  been  estab- 
lished, the  saying^  of  lyancich  that  the  notes 
were  glren  In  the  regnlar  coarse  of  business, 
etc,  wonid  have  been  admissible  for  the 
imrpose  of  binding  the  partnership*  But  we 
apprehend  that  there  can  be  no  question  that 
Xiroof  of  the  sayings  of  Irancich  as  to  the  ex- 
istence of  the  partnership  were  Inadmissiblei 
Being  in  evidence,  the  effect  of  these  say- 
ings was  not  limited  by  the  charge  of  the 
«ourt  On  the  contrary,  the  Jury  were  told  to 
take  all  the  evidence  in  the  case,  as  well  as 
the  admissions,— "any  direct  evidmice,  circum- 
stantial or  oth^wise;  any  evidence  that,  will 
illustrate  the  question,— and  weigh  it  all, 
and  say  whether  the  evidence  shows  that  a 
partnership  existed."  Certainly,  these  in- 
structions were  sufDcient  to  embrsjce  the  say- 
ings of  Ivandch;  which  were  not  admissible 
for  that  purpose,  and  which  could  not  legally 
have  been  considered  in  determining  the 
^uesti<m  whether  the  partnership  existed. 
Therefore,  while  it  is  easy  of  determination 
that  the  admissions  which  Smith  made  .were 
amply  sufficient  to  support  a  toding  that  a 
partnership  exlste^,  we  are  not  able  to  say 
that  the  finding  of  the  Jury  was  based  on 
these  admissions.  It  may  have  been  based 
upon  the  sayings  of  Ivancicb.  If  so,  it  ought 
to  be  set  aside.  But  inasmuch  as  the  Jury 
-were  allowed  to  consider  these  sayings  at  all 
for  this  purpose,  and  the  admissions  of 
Smitii,  because  of  his  testimony,  did  not  com- 
pel a  verdict  that  the  partnership  existed,  ft 
must  be  ruled  that  th^'  charge  was  error,  and 
materially  affected  the  rights  of  the  defend- 
ant. 

But  the  legal  proposition  is  Insisted  on  that 
-whether  Smith  and  Ivancich  were  partners 
as  to  the  world  in  general  Is  immaterial; 
that,  as  a  matter  of  fact,  they  were  partners 
as  to  Ferrario;  and  it  is  claimed  that  this  re- 
sult must  follow,  because  Smith  represented 
to  Ferrario  that  Ivancich  was  his  partner, 
and  Ferrario  acted  upon  such  representa- 
tl<mB,  and  that,  the  liability  was  incurred  by 
reason  of  transactions  which  had  followed 
the  representations.  As  said  before,  there 
<an  be  no  question,  under  the  evidence^  that 


these  r^resentations  wem  distinctly,  and 
fully  made;  and  from  a  careful  inspection  of 
certain  conreopondence  which  was  had  be- 
tween Smith  and  Ferntrio,  as  appears  in  the 
record,  we  are  of  the  opinion  that  the  Jury 
would  have  been  authorized  to  find,  as  a  mat- 
ter of  fact,  that  Ferrario  acted  upon  these 
representations.  But  how  are  we  to  deter- 
mine wliether  the  Jury  found  the  partnership 
to  have  existed  generally  as  matter  of  fact, 
or  that  it  existed  as  to  Ferrario  because  of 
tbe  representations  and  his  actions  thereon? 
We  have  endeavored  to  show  that,  because 
of  the  erroneous  charge  above  r^erred  to, 
the  finding  that  a  general  partnership  exist- 
ed should  be  set  aside.  It  is  true  that  one 
who  represents  himself  to  be  a  partner  of 
another  may,  though  no  partnership  in  fact 
existed,  be  held  liable  as  a  partner  by  a 
person  to  whom  he  so  held  himself  out;  but 
in  order  to  render  himself  thus  liable,  it  must 
appear  that  such  person  acted  upon  the  repre- 
sentations that  there  was  a  partnership,  as 
well  as  that  his  demand  grew  out  of  a  trans- 
action or  transactions  based  upon  this  fact 
We  are  free  to  say  tbat  the  evidence  in  this 
case  required  a  finding  that  the  defendant 
below  held  liimself  out  to  the  payee  of  the 
promissory  notes  sued  on  as  the  partner  of 
Jvandch,  who  signed  the  alleged  firm  name 
thereto,  but  it  does  not  demand  a  finding  that 
there  was  in  fact  a  partnership;  and,  inas- 
much as  the  finding  of  the  Jury  was  general, 
-—that  is,  for  the  plaintiff  for  a  given  amount, 
—it  must  be  a  matter  of  doubt  at  least 
whether  that  finding  was  based  on  the  ex- 
istence, in  their  opinion,  of  a  general  partner- 
ship between  the  parties^  or  on  the  ^  fact 
that  BA  to  the  plaintiff,  Smith  siid  Ivancich 
were  partnera  It  must  follow,  then,  that 
because  of  the  error  in  the  charge  above 
pointed  out  a  new 'trial  must  be  granted. 
The  other  grounds  of  the  motion  do  not  dis- 
close any  ^ror  of  sufficient  importance  to 
be  specially  considered.  Judgment  reversed. 
All  the  Justices  concurring. 

(mGa.]068) 
BROOKS  et  al.  v.  MILLESt 
(Supreme  Court  of  Georgia.    July  20,  1901.) 

SBOOND  APPBAU-ULW  OF  THB  CASB. 
The  facts  of  this  case  as  reported  in  30 
S.  B.  630,  108  Qa.  712.  were  not  materially 
changed  upon  the  second  trial;  and  the  judg- 
ment of  the  lower  court,  not  being  in  accord- 
ance with  the  decision  rendered  when  the  case 
was  here  before,  must  be  reversed. 
(Syllabus  by  the  Oourt.) 

Error  from  dty  court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  C.  P.  Miller  against  one  Mous- 
seau  and  othenk  On  the  death  of  Mousseau, 
Jordan  F.  Broolcs^  administrator,  was  substi- 
tuted as  defendant  Judgment  for  plaintiff. 
Defendants  bring  error.    Reversed. 

Denmark,  Adams  &  Freeman,  for  plaintifta 
in  error.  Saussy  ft  Saus«y»  for  defendant 
in  error* 
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LQWIS,  J.  TfalB  case  Is  reported  in  108 
Ga.  712,  80  &  B.  680.  After  the  decision 
there  reported,  there  was  a  trial,  on  which 
the  evidence  introduced  was  that  contained 
in  the  brief  of  evidence  which  was  before 
this  court  at  the  time  that  decision  was  ren- 
dered, and  certain  additional  evidence  con- 
tained in  the  present  record.  The  defend- 
ants contended  that,  under  the  evidence  and 
the  decision  above  referred  to,  a  Judgment 
in  their  favor  was  demanded;  that  the  con- 
tract sued  on  was  made  conditional  on  a 
division  between  the  co-tenants,  and  that 
Miller,  the  prospective  purchaser  and  the 
agent  of  the  owners,  was  to  see  to  a  division 
being  made,  but  took  no  steps  to  bring  about 
such  a  division,  and  did  not  propose  to  do 
so;  and,  further,  that  no  evidence  had  been 
submitted  to  prove  the  damages  claimed,  or 
furnish  a  basis  theref(»r.  The  Judge,  to 
whom  the  case  was  submitted  to  be  tried 
without  a  Jury,  rendered  a  Judgment  award- 
ing to  the  plaintiff  (7,879.90,  with  Interest 
from  May  4,  1888,  and  the  defendants  ex- 
cepted. 

Where  a  case  rests  upon  a  simple  issue  of 
fact,  and  there  Is  a  conflict  In  the  testimony 
upon  the  trial,  this  court  will  not  Interfwe 
to  settle  such  an  issue.  But  the  Judge  of 
the  court  below  in  the  present  case  did  not, 
in  arriving  at  his  conclusion,  properly  apply 
the  principle  of  law  laid  down  when  the 
case  was  here  before.  We  then  based  our 
ruling  upon  the  fact  that  the  letters  which 
evidenced  the  contract  between  Miller  and 
Mousseau  showed  upon  their  face  that  the 
contract  for  the  sale  of  the  land  in  question 
was  conditional  upon  a  division  or  partition 
of  the  land  between  the  co-tenants,  the  sub- 
ject-matter of  the  sale  being  the  interest  of 
one  of  the  co-tenants  after  such  division, 
and  that  the  purchaser  (the  defendant  hi 
error  In  the  present  case),  who  was  also  the 
agent  of  the  owner,  was  to  see  to  the  division 
being  made.  No  time  was  specified  within 
which  the  division  should  be  made,  and  the 
enforcement  of  the  contract  depended  upon 
the  ability  of  the  purchaser  to  bring  it  about. 
That  question  was  not  a  simple  issue  of 
fact  upon  a  conflict  of  the  evidence,  for  there 
was  no  conflict  as  to  what  the  contract 
actually  was,  and  the  principle  announced 
was  a  conclusion  of  this  court  as  to  the  con- 
struction of  that  contract  It  was  therefore 
purely  a  question  of  law,  and  the  decision 
of  this  court  upon  the  subject  was  res  adjudi- 
cata  and  binding  upon  the  parties  below. 
There  is  nothing  in  the  additional  testimony 
ofl^ered  on  the  second  trial  to  show  that 
Miller  took  any  active  steps  to  bring  about 
a  partition  of  the  land  in  controversy.  It 
clearly  appears  that,  while  he  was  ready  at 
any  time  to  act  if  he  had  been  appointed  an 
arbitrator  by  the  court,  he  did  nothing  to 
bring  about  the  partition,  either  by  arbitra- 
tion or  by  proceedings  in  court  Mousseau, 
seeing  that  nothing  had  been  accoijopllshed 
that  direction,  and  doubtless  believing 


that  nothing  would  be  accomplished,  sold 
the  land.  This  additional  testimony  could 
have  been  ef  no  benefit  whatever  to  the 
plaintiff  on  the  trial  of  the  case.  On  the 
contrary,  it  furnished  still  further  proof  that 
he  had  done  nothing  whatever  to  bring  about 
the  division,  and  nothing  appeared  to  indi- 
cate tiiat  he  int^ided  at  any  time  in  the 
future' to  be  active  in  this  direction.  In  any 
event  the  evidence  was  not  sufficient  to 
show  any  definite  amount  in  which  Miller 
had  been  damaged,  If  he  was  damaged  at 
all,  for  it  is  impossible  to  determine  what 
price  he  would  have  had  to  pay  for  the  la^d. 
He  was  to  pay  $100  per  lot  sttee  the  division, 
but  it  seems  that  there  was  quite  a  differ- 
ence in  the  value  of  different  portions  of 
the  property,  and  in  the  division  Mousseau*s 
portion  or  number  of  lots  would  have  had 
to  be  determined  according  to  Its  -  value. 
For  these  reasons,  we  think  that  the  Judg- 
ment of  the  court  b^ow  finding  In  favor  of 
the  plaintiff  and  against  the  defendants  was 
contrary  to  the  law  of  the  case  as  heretofore 
decided,  and  to  the  evidence  introduced  at 
the  trial.  Judgment  reversed.  All  the  Jns^ 
tlces  concurring. 


(US  Oa.  SS4) 
BEI/r  et  al.  v.  SIMKINS  et  aL 
(Supreme  Court  of  Georgia.    July  19,  1901.) 

UFB  TENANT— WASTB—LIABILITT  TO  RB- 
MAINDER-MAN. 
A  tenant  for  life,  who  holds  the  estate 
without  Impeachment  for  waste.  Is  not  liable 
at  law  to  a  remainder-man  for  waste  commit- 
t^,  though  he  may  be  restrained  by  a  court 
of  equity,  at  the  instance  of  a  remainder-man, 
from  committing  further  acts  of  waste  In  the 
future  which  are  destructlTe  of  the  inheritance, 
or  of  a  wanton  and  malicious  nature. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Bhnanuel  comi- 
ty; H.  D.  D.  Twiggs,  Judge  pro  hac. 

Action  by  L.  J.  and  C.  T.  Belt  against  Sim- 
kins  &  Co.  Judgment  for  defendants,  and 
plaintiffs  bring  error.    Affirmed. 

B.  Ia  Gamble,  A.  Herrington,  and  F.  H. 
Saffold,  for  plaintiffs  in  errw.  Williams  A 
Williams,  for  defendants  in  error. 

COBB,  J.  Mr.  Blspham,  in  his  work  on  the 
Principles  of  Equity  (6th  Ed.,  §  490),  says: 
"The  common-law  remedy  for  waste,  as  ex- 
tended by  the  statutes  of  Marlbridge  and 
Gloucester,  was  a  writ  of  waste,  in  which  the 
thing  wasted  was  forfeited,  and  damages  were 
recovered.  The  writ  of  waste  has  been  abol- 
ished in  EiUgland,  and  the  only  common-law 
remedy  which  the  remainder-man  now  has  is 
a  special  action  on  the  case  for  damages.  In 
many  of  the  United  States  remedies  for  waste 
are  given  by  statute;  In  some  of  them  the 
place  wasted  being  forfeited,  and  damages  re- 
covered; in  others,  the  remedy  being  simply 
an  action  for  damages."  In  the  case  of  Par- 
ker V.  Chambliss,  12  Ga.  236,— a.  case  decided 
in  1852,— It  was  held  that:    ''A  tenant    in 
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dower  is  liable  for  waste  committed  on  the 
estate,  but  she  does  not  thereby  forfeit  h^ 
estate  and  treble  damages,  as  provided  by  the 
statnte  of  Qloucester,  The  remedy  against 
ber  is  by  an  action  on  the  case.  In  the  nature 
of  waste,  to  recover  the  actual  damage  done 
to  the  estate,  or  by  an  injunction  to  restrain 
her  from  committing  waste,  when  necessary, 
on  a  proi>er  case  made."  In  Dickinson  y. 
Jones,  86  Ga.  97,  it  was  held  that  equity 
would  enjoin  waste  by  a  life  tenant  at  the 
instance  of  a  remainder-man.  In  the  opinion 
Judge  Harris  takes  occasion  to  say  that  while 
In  the  earlier  decisions  of  the  court  there 
were  to  be  found  dicta  in  which  doubts  were 
stated  as  to  whether  the  statnte  of  Glouces- 
ter was  of  force ^In  Georgia,  yet,  meaklng 
for  himself,  he  would  have  to  regard  that 
statute  as  being  of  force  until  It. had  been 
repealed  by  the  general  assembly.  In  Wood- 
ward y.  Gates,  88  Ga.  206,  it  was  ruled  that 
the  statute  of  Gloucester,  as  to  a  forfeiture  of 
the  estate,  was  not  of  force  in  this  state  prior 
to  the  adoption  of  the  Code,  but  that  since  the 
Ist  day  of  January,  1868,  when  the  first  Code 
went  into  effect,  the  provisions  of  the  statute 
of  Gloucester,  so  far  as  a  forfeiture  of  the 
estate  as  a  result  of  waste  was  concerned, 
were  of  force  in  Georgia.  The  provisions  of 
the  Code  of  1868  referred  to  are  those  which 
are  now  contained  In  Civ.  Code^  $  8090,  which 
reads  as  follows:  "The  tenant  for  life  is  en« 
titled  to  the  full  use  ajod  enjoyment  of  the 
property,  so  that  in  such  use  he  exercises  the 
ordinary  care  of  a  prudent  man  for  its  preser- 
vation and  protection,  and  commits  no  acts 
tending  to  the  permanent  Injury  of  the  per- 
son entitled  to  the  remaind^  or  reversion. 
For  the  want  of  such  care,  and  the  willful 
commission  of  such  acts,  he  forfeits  his  inter- 
est to  the  remainder-man,  if  he  elects  to  claim 
Immediate  possession."  The  section  Just 
quoted  clearly  provides  for  a  forfeiture  of  the 
estate  by  the  life  tenant  as  a  result  of  waste, 
If  the  remainder-man  or  reversioner  elects  to 
claim  immediate  possession.  There  is  noth- 
ing In  the  section,  however,  which  makes  of 
force  In  this  state  the  harsh  penalty  of  treble 
damages,  which  was  provided  for  In  the  stat- 
ute of  Gloucester.  Whether  at  not  the  re- 
mainder-man or  reversioner  has  a  right  to 
bring  an  action  at  law  for  damages  for  waste 
committed  by  the  life  tenant,  or  whether,  un- 
der the  Code,  they  are  remitted  entirely  to  the 
remedy  given  to  claim  a  forfeiture  of  the  es- 
tate, is  a  question  which  is  not  necessary  to 
be  decided  in  the  present  case,  as  will  here- 
att&p  appear.  One  who  creates  a  life  estate 
f<Mr  the  benefit  of  another,  either  by  deed  or  by 
will,  may,  if  he  sees  proper,  provide  that  the 
tenant  for  life  shall  not  be  held  liable  for 
waste.  Such  a  tenant  is  characterized  as  a 
tenant  for  life  who  holds  without  impeach- 
ment for  waste.  No  matter  what  may  be  the 
character  of  the  waste  committed,  no  one 
interested  in  the  property  has  a  right  to  call 
such  a  tenant  hito  a  court  of  law  on  account 
of  his  eonduet    If  a  particular  tenant  exer- 


cises this  power  in  an  unconscientious  man- 
ner, a  court  of  equity  may  interfere  to  re- 
strain him,  and  a  waste  committed  by  such  a 
tenant  which  would  be  enjoined  by  a  court 
of  equity  is  called  equitable  waste;  but  a  life 
tenant  who  holds  the  estate  without  impeach- 
ment for  waste  is  not  liable  for  acts  of  waste, 
except  those  which  are  destructive  of  the  in- 
heritance,  and  wanton  and  malicious  in  their 
character.  Bisp.  Bq.  %  484;  28  Am.  &  Eng. 
Knc.  Law  (1st  Ed.)  p.  864;  12  Enc.  Laws  Eng, 
p.  586;  Dickinson  v.  Jones,  36  Ga.  105.  Under 
the  terms  of  the  will  of  L  Carlton  Belt,  Mrs. 
Belt  was  a  tenant  for  life,  without  impeach- 
ment for  waste,  and  she,  and  those  claiming 
under  her,  during  her  lifetime^  cannot  be 
called  to  account  in  a  court  of  law  for  any 
act  or  conduct  on  their  part  in  relation  to  the 
way  in  which  they  are  managing  or  dealing 
with  the  estate.  This  was  a  8u£Elcient  reason 
tor  rendering  Judgment  in  favor  of  the  de- 
fendants, without  regard  to  the  question  as 
to  whether,  under  the  Code,  an  action  for 
damages  would  lie  against  a  life  tenant  in 
favor  of  a  remainder-man  for  waste  commit- 
ted by  the  former.  It  is  not  necessary  to  de- 
termine in  the  present  case  whether  Mrs.  Belt, 
either  as  executrix  of  the  will  of  her  hus- 
band, or  as  tenant  for  life  in  the  property,  had 
the  power  to  sell  and  dispose  of  the  re- 
mainder interest  If  she  did  have  this  pow«r, 
her  deed  to  the  defendants  would  convey  to 
them  the  entire  interest  in  the  property,  and 
therefore  Judgment  in  their  favor  was  right 
If  she  did  not  have  this  power,  the  defend- 
ants would  during  her  lifetime,  under  a  deed 
from  her,  have  the  same  rights  which  she 
would  have;  and  for  this  reason,  also,  a  Judg- 
ment in  favor  of  the  defendants  would  be  a 
proper  Judgment  in  the  case.  Judgment  af- 
firmed.   All  the  Justices  concurring. 

(UB  Qa.  891) 
OVBRSTRBBT  et  aL  v.  SULLIVAN  et  al. 
(Supreme  Court  of  Georgia.    July  19,  1901.) 

DEED— CONSTEUCTION— TRUSTV-fflXBCUTION— 
ESTATE  CONVEYED. 

l.By  a  deed  executed  in  1864,  realty  was 
conveyed  to  a  husband  **for  the  use,  benefit, 
and  advantage  in  trust  of  [his  wife]  for  life, 
exempt  from  the  marital  rights  of  [himself  or 
any  future  husband],  for  her  sole  and  separate 
use,  and  on  her  decease  to  such  child  or  chil- 
dren as  she  may  have  in  life."  Held:  (a)  That 
the  tmst  for  the  life  tenant  was  executed  by  the 
married  woman's  law  of  1866,  or  became  ex- 
ecuted as  soon  after  Its  enactaient  as  she  at- 
tained her  majority,  (b)  That  no  trust  at  all 
was  created  for  the  children  of  the  life  tenant, 
but  that  tiiey  took,  as  remainder-men,  a  legal, 
and  not  an  equitable,  estate. 

2.  This  case  as  presented  Is  controlled  by  the 
ruling  above  announced,  from  which  it  results 
that  the  Judgment  excepted  to  was  erroneous. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Screven  county; 
B.  D.  Bvans,  Judge. 

Action  by  Henry  Reddick  against  W.  B. 
Sullivan  and  others.  From  the  Judgment  the 
executors  of  Causey  .OrentKeet  and  others 
brought  error*   Beversed* 
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E.  K.  Oyer&tre^t  and  •'Wilson  &  Rogers,  for 
plaintiffs  In  error.  Oliver  &  Overstreet, 
White  &  Boykln,  and  SI  K.  Oyerstreet,  for 
defendant  in  error. 

LUMPKIN,  P.  J.  On  the  0th  day  of  March, 
1864,  John  H.  Mercer,  of  Screven  county,  the 
father  of  Mrs.  Susan  Ann  Conner,  conveyed 
to  her  husband,  John  R.  Conner,  certain  real- 
ty "for  the  use,  benefit,  and  advantage  in  tmst 
of  said  Susan  Ann  Conner  for  life,  exempt 
from  the  marital  rights  of  said  John  R.  Con- 
n^  or  any  future  husband  said  Susan  Ann 
Conner  may  have,  for  her  sole  and  separate 
use,  and  on  her  decease  to  such  child  or  chil- 
dren, or  representative  of  child  or  children, 
as  she  may  have  in  life.'*  Mrs.  Conner  on 
January  17,  1893,  paid  for  and  obtained  a 
policy  insuring  for  a  term  of  three  years  the 
dwelling  house  situated  on  the  reailty  so  con- 
veyed. She  died  July  80,  1895.  The  house 
was  destroyed  by  •  fire  December  12,  1890. 
John  R.  Conner,  as  temporary  administrator 
of  her  estate,  collected  a  stated  amount  from 
the  insurance  company.  Later  he  was  ap- 
pointed permanent  administrator,  and  subse- 
quently died.  After  J.  P.  Conner  and  A.  B. 
Conner,  who  were  appointed  administrators 
of  his  estate,  had  been  removed  from  their 
trust,  Henry  Roddick  was  appointed  admin- 
istrator de  bonis  non  thereof,  and  W.  R.  Sul- 
livan was  appointed  administrator  de  bonis 
non  of  the  estate  of  Mrs.  Conner.  Reddick 
filed  an  equitable  petition  to  marshal  the  as- 
sets of  John  R.  Conner's  estate.  I^e  same 
was  submitted  to  the  trial  judge  for  decision 
without  a  Jury^  upon  an  agreed  statement  of 
facts,  from  which  may  be  gathered  what  ap- 
pears above,  and  in  which  ft  was  recited  that 
Sullivan,  atf  the  representative  of  Mrs.  Con- 
ner's estate,  "claims  against  the  estate  of 
John  R.  Conner  fifteen  hundred  and  ninety- 
seven  dollars,  coUected  as  insurance,  as  above 
mentioned,  and  in  aclditlon  tberetp  three  hun- 
dred dollars  for  rent  of  the  property  above 
mentioned  for  the  years  1896  and  1897.''  In 
the  agreed  statement  of  facts  the  claim  of  the 
executt^a  of  Causey  Over8tre.et  against  the 
estate  of  John  R.  Conner,  evidenced  by  a 
promissory  note  signed  by  the  intestate,  and 
the  claim  of  Woods  &  Malone  against  that  es- 
tate, evidenced  by  promissory  notes  and  a 
mortgage  executed  by  the  decedent,  were  fully 
set  forth.  The  correctness  and  justice  of 
these  (dalms  were  not  controverted.  It  Is 
proper  to  add  that  the  agreed  statement  of 
facts  does  not  fully  disclose  the  terms  and 
conditions  of  the  Insurance  policy,  but  ap- 
parently it  was  taken  out  in  the  name  and 
for  the  benefit  of  Mrs.  Conner  alone. 

On  the  facts  above  disclosed,  the  court  ad- 
Judged:  "(a)  That  the  trust  created  by  the 
deed  from  John  H.  Mercer  to  John  R.  Con- 
ner, trustee,  is  an  executory  trust,  (b)  That 
whether  John  R.  Conner,  as  temporary  admin- 
^or  of  Susan  A.  Conner,  had  the  right  to 
tile  insniittiioe  policy  or  not,  he  did  hSTe 
ht  to  collect  the  same  as  trustee  of  the 


remainder-men  under  said  deed;  and  having 
collected  the  money  as  administrator,  and  hav- 
ing actual  manual  possession  of  the  same,  he 
«hould  have  accounted  for  it  as  trustee.'*  Up- 
on the  foregoing  as  a  foundation,  the  court 
further,  in  substance,  adjudged  that  the  de- 
mand against  the  estate  of  John  B.  Connor 
growing  out  of  the  coUectlon  by  him  of  the 
insurance  money  was  a  debt  of  the  intestate 
due  by  him  in  the  fiduciary  capacity  of  trus- 
tee, and  as  such  entitled  to  priority  of  pay- 
ment over  the  donands  of  the  executors  of 
Causey  Overstreet  and  of  Woods  A  Malone.' 
These  creditors  filed  a  bill  of  exceptions,  and 
brought  the  case  to  this  court  for  review. 
In  the  argument  here  their  counsel  Insisted 
that  no  valid  demand  of  any  kind  existed 
against  John  -R.  Conner's  estate  in  favor  of 
Sullivan  or  those  he  represented.  In  support 
of  this  contention  it  was  argued  that,  as  Mrs. 
Conner  was  only  a  life  tenant'  her  interest  in 
the  property  which  was  burned  ceased  at  her 
death;  that,  as  the  fire  occurred  after  that 
event,  her  representative  had  no  right  to  col- 
lect anything  from  the  insurance  company; 
that  its  payment  to  him  was  purely  gratui- 
tous; and  that  therefore  neither  be  nor  the 
representative  of  his  estate  could  be  held  lia- 
ble to  any  one  for  this  "donation*'  from  the 
company.  We  cannot  undertake  to  pass  up- 
on the  merits  of  this  contentloa,  for  there  is 
no  assignment  of  error  which  would  warrant 
our  so  doing.  On  the  contrary,  that  portion 
of  the  judgment  which  we  hiive  quoted  af- 
firmatively discloses  that  the  trial  jndge  did 
not  undertake  to  pass  upon  the  question 
whether  or  not  John  R.  Conner  was  entitled 
to  collect  the  policy  as  administrator^  and  the 
entire  decision  was  based  upon  the  proposition 
that  the  insurance  fund  should  be  treated  as 
having  passed  into  tiie  hands  of  John  R.  Con- 
ner as  trustee  under  the  Mercer  deed.  In- 
deed, the  bill  of  exceptions  yiery  imperfectly 
presents  the  point  that  the  judgment  com- 
plalned  of  is  unlawful  because  of  error  in  the 
ruling  just  inferred  to,  and  on  which  that 
judgment  was  actually  predicated;  but  as  we 
are  able,  from  a  careful  and  ccMnprehenslve 
view  of  all  the  recitals  of  the  bill  of  excep- 
tions, to  perceive  that  a  decision  by  ua  of  the 
question  involved  in  this  particular  rtiUng  is 
invoked,'  we  will  pass  upon  It 

As  the  deed  of  John  H.  Mercer  was  execut- 
ed in  1864,  the  trust  created  in  behalf  of  his 
daughter  for  her  life  was  a  valid  one,  but  it 
became  executed  as  to  her  by  the  married 
woman's  act  'of  1866,  or  as  soon  after  its 
enactment  as  she  attained  her  majority.  We 
differ  with  his  honor  in  holding  that  John  R. 
Conner  ever  became  ftmstee  of  the  remain- 
der-men under  said  deed."  It  is  clear  that  the 
estate  thereby  created  was,  as  to  them,  a 
legal,  and  not  an  equitable,  one,  and  that  tbe 
trust  did  not  attach  thereto.  The  decision  In 
Flemhig  v.  Hughes,  99  Ga.  444,  27  &  B.  T91, 
is  controlling  on  this  point  and  It  has  several 
times  been  foUowed.  See,  tot  instance,  Allen 
T.  Hivbes,  106  Qa.  770,. 32. &  B.  927,  and 
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Brantley  t.  Porter,  111  Qa.  886,  86  8.  B.  970. 
Garswell  y.  Lovett,  80  6a.  36,  4  8.  E.  866,  is 
closely  In  point.  The  distinction  between  cas- 
es like  these  and  those  of  Gushman  y.  Cole- 
man, 92  Ga.  772,  19  S.  E.  40,  and  Rlgglns  y. 
Adair,  106  Ga.  727,  '61  8.  E  743,  is  obylous. 
In  the  Gushman  Gase  the  deed  under  con- 
stmctlon  expressly  proylded  that  the  trust 
should,  after  the;  death  of  the  life  tenant,  con- 
tinue In  force  for  the  benefit  of  the  remainder- 
men; and  In  the  Rlgglns  Case  the  trustee  was 
"to  haye  and  to  hold**  the  property  for  the 
purpose  of  making  a  dlylsion  of  It  after  the 
termination  of  the  life  estate.  The  deed  now 
before  us  does  not,  relatlyely  to  the  remain- 
der-men, clothe  the  trustee  with  any  title,  or 
impose  upon  him  the  performance  of  any 
duty.  As  the  trial  judge's  construction  of 
this  deed  was  erroneous,  the  Judgment  based 
thereon  must,  for  this  reason,  If  for  no  other, 
be  set  aside.  -Judgment  reyersed.  All  the 
jnstlcea  concurring. 


(113  Oa.  99») 

HARDWICK  et  aL  y.  BURKB,  Treasurer. 
(Supreme  Court  of  Georgia.    July  20,  1001.) 

FlNBa-LIBN  OF  COURT  OFFICERS. 
The  officers  of  the  superior  court  have  no 
lien  or  claim,  on  account  of  insolyent  costs  due 
them  in  cases  transferred  from  the  superior  to 
the  county  court,  upon  fines  in  the  county  ti'eas- 
vry  arising  in  the  coupty  court  upon  other 
cases  transferred  from  the  superior  court. 

(Syllabus  by  the  Court) 

Error  from,  superior  court,  Screven  county; 
IS.  L.  Brlnson,  Judge. 

Action  by  T.  W.  Hardwlck  and  others 
against  Abraham  Burke,  treasurer.  Judg- 
ment for  defendant,  and  plaintiffs  bring  error. 
Affirmed. 

T.  W.  Hardwlck,  B.  T.  RawUngs,  and 
White  &  Boykln,  for  plaintiffs  in  error.  B. 
K.  Qyerstreet,  for  defendant  in  error. 

COBB,  J.  In  Qyerstreet  y.  RawUngs,  106 
Ga.  798,  82  8.  E.  855,  It  was  held  that  it  was 
the  duty  of  the  Judge  of  the  county  court  to 
pay  oyer  to  the  county  treasurer  amounts 
collected  by  the  county  Judge  as  fines  imposed 
in  the  county  court  upon  persons  convicted  of 
offenses  against  the  criminal  law,  and  that, 
if  the  officera.  of  either  the  superior  or  the 
county  court  had.  any  claim  upon  the  funds 
derived  from  this  source,  it  should  be  as- 
serted against  the  county  treasurer.  The 
present  case  presents  the  question  as  to 
whether  the  officers  of  the  superior  court 
have  any  lien  or  claim  upon  funds  In  the 
hands  of  the  county  treasurer,  paid  to  him 
by  the  county  Judge  from  fines  collected  and 
imposed  in  the  county  court  in  cases  trana- 
ferred  from  the  superior  court,  for  the  In- 
solvent costs  due  such  officers  in  other  cases 
transferred  from  the  superior  court  The 
law  provides  that  the  officers  of  the  superior 
court  Shan  be  pafd  their  insolvent  costs  which 
have  acdrued  in  thkt  court  out  of  the  linea 
88aB.-28 


and  forfeitures  in  the  county  treasury  re- 
ceived from  the  superior  court  Pen.  Code,  | 
1092.  The  law  also  provides  that  any  office 
of  the  county  court  having  a  claim  for  in- 
solvent costs  may  present  to  the  county  Judge 
an  itemized  bill  of  the  costs  claimed,  and 
when  the  same  is  approved  and  entered  on 
the  minutes  of  the  county  court  or  other  book 
kept  for  that  purpose,  the  order  of  approval 
shall  be  a  vrarrant  on  the  county  treasurer, 
payable  out  of  the  fines  and  forfeitures  aris- 
ing in  the  county  court  Pen.  Code,  I  lOOB. 
We  know  of  no  other  law  than  this  which 'au- 
thorises the  county  Judge  to  grant  an  order 
which  would  have  the  effect  of  a  warrant  up- 
on the  county  treasurer  for  costs  due  public 
officers.  No  person  can  claim  any  right  un- 
der this  provision  who  Is  not  an  officer  of 
the  county  court  It  is  claimed  that  the  offi- 
cers of  the  superior  court  are,  within  the 
meaning  of  this  provision  of  the  law,  officers 
of  the  county  court,  so  far  as  their  right  to 
claim  payment  for  insolvent  costs  due  them 
in  cases  transferred  from  the  superior  to  the 
county  court  are  concerned.  We  do  not  think 
the  general  assembly  intended  the  expression 
"officer  of  the  county  court"  to  include  any 
other  person  than  oile  who  is  directly  and  offi- 
cially connected  with  that  court  and  wb  have 
no  authwity  for  saying  that  they  meant  offi- 
cers of  the  superior  court  when  they  have 
expressly  said  offioers  of  the  county  court 
and  used  no  language  to  Indicate  that  any 
other  persons  are  to  be  included  than  those 
described  in  the  law.  It  may  be  that  lit  is  a 
very  great  hardship  upon  officers  of  the  supe- 
rior court  not  to  be  allowed  to  participate 
in  the  distribution  of  the  fines  and  forfeitures 
arising  in  the  county  court  from  cases  trans- 
ferred from  the  superior  court,  but  to  hold 
that  they  did  have  such  right  under  the  law 
as  it  now  stands,  would,  In  our  opinion,  be 
doing  violence  both  to  the  letter  and  spirit 
of  the  law.  Judgment  affirmed.  AU  the  Jus- 
tices concurring. . 


013  Oa.  1000) 
LAPFITTB  et  al.  v.  BURKB,  Treasurer,  et  al. 
(Supreme  Court  of  Georgia.    July  20,  1901.) 

PLBADINO-SUFFICIBNCY— CONSTITUTIONALI- 
TY OP  ACT. 
The  question  whether  a  local   legislative 
act  passed  in  18S1  is  for  any  reason  unconstitu- 
tional is  not  properly  raised  by  a  general  state- 
ment that  "said  act  Is  in  conflict  with  the  gen- 
eral law  of  1877." 
(Syllabus  by  the  Oourt.) 

Error  from  superior  court,  Screven  county; 
B.  li.  Brlnson,  Judge. 

Action  by  T.  W.  Hardwlck  and  others 
against  Abraham  Burke,  treasurer.  C.  Laf- 
fltte  and  others  Interyene.  From  the  Judg- 
ment, interyenera  bring  error.    Affirmed. 

J.  W.  Qyerstreet  and  Spencer  R.  Atkinson, 
for  plaintiffs  in  error.  B.  K.  Qyerstreet, 
White  ft  Boykin,  and  T.  W.  Bardwiclc  f^^ 
defendants  Hi  error. 
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^U  Into  the  county  treasury 
.W-.V?  ;ua«e  of  that  county,  interven- 
.  \.vw  ti*fi  hj  Laffltte  and  Burns,  each 
^  "»4.  ;dttt  he  had  been  convicted  In  the 
.  r  .^^i^t  of  a  violation  of  a  special  act 
^  iw»«i  county  regulating  the  sale  of 
.  .  V  c  «»^  that  such  special  act  was  "uncon- 
J[  .hh.*4MiL  null,  and  void,  for  the  reason  that 
y*vt  Is  In  conflict  with  the  general  Uw 
vw  l^rr^**  The  Interveners  prayed  that  the 
«j^%«ttts  which  had  been  paid  by  them  to  the 
svttstj  Judge,  and  which  were  In  the  hands 
«f  the  county  treasurer,  being  embraced  In 
the  sum  In  controversy  In  the  case  of  Hard- 
wick V.  Burke,  be  repaid  to  them.  It  does 
not  appear  that  any  objection  was  made  to 
these  persons  filing  Interventions  In  the  case, 
nor  was  any  question  raised  as  to  whethet 
they  were  entitled  to  the  relief  prayed,  In 
the  manner  in  which  they  asked  it  The 
prayer  of  the  interveners  was  denied,  and  to 
this  ruling  they  excepted.  It  appears  from 
the  record  that  the  interveners  were  regu- 
larly tried  and  convicted  in  the  county  court, 
and  the  sole  ground  upon  which  the  Judg- 
ment of  conviction  is  attacked  Is  that  the 
law  for  a  violation  of  which  the  interveners 
were  convicted  is  an  invalid  law,  and  there- 
fore no  lawful  Judgments  of  conviction  could 
have  been  entered  against  them.  The  only 
attack  made  upon  the  law  in  the  pleadings 
of  the  interveners  was  in  the  language  quot- 
ed above.  We  do  not  think  this  was  suffi- 
,cient  to  authorize  either  the  trial  Judge  or 
this  court  to  pass  upon  the  question  as  to 
whether  the  special  act  for  Screven  county 
was  a  valid  and  constitutional  law.  One  who 
calls  In  question  the  constitutionality  of  a 
law  passed  by  the  general  assembly  must  in 
his  pleadings  clearly  and  distinctly  point  out 
in  what  respect  the  law  Is  violative  of  the 
constitution.  No  reason  Is  assigned  In  the 
language  quoted  why  the  act  is  unconstitu- 
tional, save  that  It  Is  "In  conflict  with  the 
general  law  of  1877."  What  general  law 
of  1877?  There  were  several  general  laws 
enacted  In  1877,  and  there  was  more  than  one 
general  law  enacted  In  that  year  relating  to 
the  subject  of  the  sale  of  liquor.  The  alle- 
gation ndt  only  does  not  identify  any  particu- 
lar law  passed  in  1877,  but  it  also  fails  as  a 
sufficient  attack  upon  the  constitutionality  of 
the  special  act,  for  the  reason  that  it  does  not 
In  any  way  call  attention  to  the  speciflc  pro- 
vision of  the  constitution  with  which  the  act 
Is  claimed  to  be  in  conflict.  No  court  should 
ever  pass  upon  the  constitutionality  of  a  legis- 
lative act  unless  the  record  in  the  case  clearly 
and  speclflcally  points  out  the  reason  why  the 
act  is  claimed  to  be  unconstitutional.  See  Bail- 
way  Go.  V.  Hardin,  110  Ga.  433,  36  S.  B.  681, 
--%  dted.  The  pleadings  of  the  inter- 
'  being  sufficient  to  bring  in  question 
itionality  of  the  law  under  which 


they  had  been  convicted,  the  Judge  did  not 
err  in  refusing  to  grant  the  relief  prayed  for, 
without  regard  to  the  question  whether  they 
were  properly  or  improperly  before  the  court 
Judgment  affirmed.  All  the  Justices  concur* 
ring. 

(119  Qa.  lom 
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et  al. 
(Supreme  Court  of  Georgia.    July  20,  1901.) 

8E00NDART   DVXDBNCB:— PRIVILEOBD  COMMU- 
NICATIONS—EJECTMENT— BVIDENCB  —  PRIOR 
CONVEYANCE— NOTICE— KNOWLBDOB  OF  AT- 
TORNEY—PUROHASB  PBKDBNTE  LITB. 
l.The  record  discloses  that  there  was  suf- 
ficient proof  of  the  execution  and  loss  of  the 
deed,  the  contents  of  which  It  was  sought  to 
show  by  parol  evidence,  to  authorise  the  admis- 
sion of  such  evidence. 

2.  Before  the  testimony  of  an  attorney  at  law 
can  be  exduded  on  the  ground  that  such  testi- 
mony would  divulge  privileged  commnnications 
of  hu  client,  it  must  be  shown  that  the  relation 
of  attorney  and  client  existed.  This  was  not 
shown  in  the  present  case. 

3.  Where  A.  conveys  land  to  B.,  and  B.  con- 
veys it  to  0.  as  security  for  a  debt,  and  a  judg- 
ment is  obtained  by  OL  and  levied  upon  the  land 
as  the  property  of  B.,  and  A.  files  a  claim  there- 
to, in  the  trial  of  a  suit  in  ejectment  between 
C.  and  D.,  to  whom  A.  had  conveyed  the 
same  land,  the  claim  affidavit  of  A.  is  not  ad- 
missible as  evidence  in  favor  of  D.  against  C. 
(a)  This  evidence  does  not  appear  to  have  been 
offered  for  the  purpose  of  impeaching  any  tes- 
timony of  A. 

4.  Where  a  husband  conveys  land  to  his 
wife,  and  she  borrows  money  and  makes  a  deed 
to  the  land  to  secure  the  payment  of  the  loan, 
the  husband's  knowledge  that  she  claimed  the 
land  is  not  admissible  in  favor  of  such  grantee 
of  the  wife,  as  against  one  to  whom  the  hus- 
band subsequently  conveved  the  land. 

5.  Evidence  as  to  whether  the  husband,  after 
the  conveyance  to  his  wife,  held  the  land  In  his 
own  right  or  in  the  right  of  his  wife,  was  not 
admissible  as  against  nis  second  grantee. 

6.  Where,  in  the  second  deed  made  by  the 
husband,  he  recited  that  the  lands  conveyed 
were  "free  from  all  liens  except  those  controUed 
by"  a  named  person,  it  was  admissible  to  show 
that  this  person  had  in  his  hands  a  judgment 
lien  againt  the  wife  at  the  time  of  the  convey- 
ance. If  this  person,  who  was  the  attorney  of 
the  second  grantee,  controlled  the  lien  against 
the  wife,  this  would  be  a  circumstance  which 
should  go  to  the  jury  In  order  to  show  that  the 
second  grantee  and  his  counsel  had  notice  of  the 
prior  conveyance  to  the  wife. 

7.  A  letter  vmtten  by  the  attorney  of  the 
plaintiff  to  such  plaintiff,  explaining  the  delay 
in  collecting  the  claim  against  the  wife,  was 
not  admissible  to  show  notice  of  this  matter  to 
the  defendant,  although  the  writer  of  the  let- 
ter was  at  that  time  the  attorney  of  the  present 
defendant  as  well  as  of  the  present  plaintiff. 

8.  One  who  purchases  land  of  the  defendant 
in  an  ejectment  suit  while  such  suit  is  pend- 
ing takes  subject  to  whatever  judgment  may  be 
rendered  in  the  case.  The  pendency  of  the  suit 
is  notice  to  the  world,  and,  where  such  puixrhas- 
er  is  made  a  party  to  the  suit,  it  is  immaterial 
whether  he  had  actual  notice  or  not.  and  the 
deed  to  him  from  the  defendant  is  irrelevant 
and  inadmissible  in  evidence. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Crawford  conn« 
ty;  W.  H.  Felton,  Jr.,  Judge. 

Action  between  the  Equitable  Securities 
Oompany  and  John  M.  Oreen  and  otheiaL 
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From  tbe  JnAgment,  the  comimny  brings  «> 
ror.    ReTersed. 

Hall  A  Wlmberly,  toe  plaintiff  in  error. 
A.  H.  Cox,  M.  G.  Bayne,  and  Querry  ft  Hall« 
for  defendants  in  error. 

SIMMONS,  0.  J.  At  the  very  beginnhig 
of  the  trial  of  this  case  an  error  was  com- 
mitted which  necessarily  affected  the  rest 
of  the  proceedings.  Of  the  numerous  ques-. 
tions  made  in  the  record,  the  headnotes  deal 
with  all  which  are  likely  to  arise  upon  an- 
other triaL  Complaint  was  also  made  of  a 
number  of  minor  rulings  which  are  not  re- 
ferred to  in  the  headnotes,  and  which  are 
not  now  decided.  For  the  errors  which  were 
committed,  a  new  trial  must  be  ordered. 
Judgment  reversed.  AU  the  Justices  con- 
curring. 
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SIMS  T.  SIMa 


(Supreme  Court  of  Georgia.    July  28,  1001.) 

IMPIIAOHMBNT  OF  VSRDICT-APPBAIr-NBW 

TRIAL. 

!•  After  a  verdict  has  been  received  and  the 
jury  liave  dispersed,  a  juror  will  never  be  heard 
to  say  that  he  did  not  agree  to  the  verdict. 

2.  There  was  evidence  authorising  the  ver* 
diet.  The  charges  complained  of  were  free 
from  error,  the  newly-discovered  evidence  was 
cumulative,  and  there  was  no  error  requiring 
the  granting  of  a  neW  trIaL 

(Syllabus  by  the  Oourt) 

Brror  from  superior  court  Sumter  county; 
Z.  A.  Little,  Judge. 

Action  betweoi  S.  R.  Sims  and  T.  B.  Sims. 
From  the  judgment*  S.  B.  Sims  brings  er- 
ror.   Affirmed. 

Allen  Fort,  F.  A.  Hooper,  and  B.  A  Hawk- 
ins, for  plaintiff  in  error.  J.  T.  Hill  and 
Guerry  &.  Hall,  for  defendant  in  error. 

COBB,  J.  We  do  not  think  it  necessary 
to  refer  in  detail  to  the  numerous  grounds 
of  the  motion  for  a  new  trial.  None  of  the 
assignments  of  error  in  the  motion  relate  to 
questions  which  it  would  be  profitable  to 
discuss  at  length.  The  case  at  last  turned 
apon  the  question  whether  the  proposition 
made  in  the  letter  had  been  accepted.  The 
plaintiff  claimed  that  it  had  been  accepted 
In  his  behalf  by  his  attorney,  who  was  duly 
authorized  to  act  for  him.  The  defendant 
denied  this,  and  claimed  that  the  offer  had 
been  withdrawn  before  it  was  accepted  by 
ttie  plaintiff.  Upon  this  issue  the  parties 
^^ent  to  the  jury.  There  was  evidence  to 
sustain  either  view  of  the  transaction,  and 
tlie  jury  have  seen  fit  to  decide  in  favor  of 
tbe  plaintiff.  After  a  careful  examination 
of  the  motion  for  a  new  trial,  we  cannot  say 
tbat  there  was  any  error  which  required  the 
granting  of  a  new  trial.  An  effort  was  made 
to  show  that  two  of  the  jurors  had  never 
agreed  to  the  verdict  as  rendered.  The  evi- 
dence offered  to  establish  this  fact  was  con- 


tained hi  the  affidavits  of  tbe  two  Jurors,  and, 
of  course,  the  court  properly  refused  to  con- 
sider this  evidence.  See  Civ.  Code,  S  5338, 
and  numerous  cases  cited  thereunder.  Judg- 
ment affirmed.    All  the  justices  concurring. 
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(Supreme  Court  of  Georgia.    July  23,  1901.) 

OBSTRUCTION  OP  OFFICBR-^EVIDENCB. 
Merely  refusing,  upon  the  demand  of  a 
levying  ofllcer,  to  unlock  a  door  of  a  house 
in  order  to  enable  liim  to  enter  the  same  for  the 
purpose  of  levying  a  lawful  i>roce8s  upon  goods 
therein  contained,  is  not  a  violation  of  section 
306  of  the  Penal  Code,  which  makes  it  a  mis- 
demeanor to  ''knowingly  and  willfully  obstruct, 
resist  or  oppose  any  officer  of  tliis  state,  or  oth- 
er person  duly  authorized,  in  serving,  or  at- 
tempting to  serve  or  execute  any  lawful  pro- 
oess,  or  order." 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Dublin;  J.  8. 
Adams,  Judge. 

Rosa  Vince  was  convicted  of  obstructing 
an  officer,  and  brings  error.    Reversed. 

Akerman  &  Akerman,  for  plaintiff  in  er- 
ror.   F.  Q.  Corker,  for  the  State. 

LUMPKIN,  P.  J.  Taking  the  evidence  in 
this  case  most  strongly  against  the  accused, 
the  state  showed  nothing  more  than  that  she 
refused  to  comply  with  the  demand  of  a  con- 
stable to  unlock  the  door  of  her  house  in  or- 
der to  enable  him  to  entar  the  same  for  the 
purpose  of  levying  a  distress  warrant  upon 
goods  in  the  house.  It  does  not  appear  that 
she  did  anything  which  even  tended  to  ob- 
struct the  movements  of  the  officer,  or  in 
any  manner  resisted  or  opposed  any  effort  on 
his  part  to  enter  the  house.  If,  when  he  ar- 
rived, the  door  had  been  open,  and  the  ac- 
cused had  shut  and  locked  it  to  prevent  an 
entrance  by  the  officer,  the  case  would  have 
been  different  As  it  was,  when  he  attempt- 
ed to  make  the  levy  he  found  the  door  already 
locked,  and  the  accused  simply  declined,  on 
his  demand,  to  open  it  In  Davis  v.  State,  76 
6a,  721,  this  court  held:  "In  the  statute  mak- 
ing it  criminal  to  knowingly  and  willfully  ob- 
struct resist  or  oppose  any  sheriff,  coroner, 
or  other  officer  of  this  state,  or  other  person 
duly  authorized,  in  serving  or  attempting  to 
serve  or  execute  any  lawful  process,  the  word 
'obstruct'  must  be  construed  with  reference  to 
the  other  words,  ^resist  or  oppose,'  which  im- 
ply force.  The  crime  consists  in  obstruct- 
ing, resisting,  or  opposing  an  officer,  not  mere- 
ly in  impeding  or  defeating  the  execution  of 
the  process  with  which  the  officer  is  armed." 
The  case  in  hand,  upon  its  facts,  falls  within 
the  principle  embraced  in  the  words  just 
quoted.  It  affirmatively  appears  that  the  ac- 
cused did  not  obstruct  resist  or  oppose  the 
officer,  but  &t  most  limply  refused  to  give 
him  any  assistance  in  executing  the  process  In 
his  hands.  Judgment  reversed.  All  the  Jus- 
tices concurring. 
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(113  Ga.  1064) 

LUFBUBROW  t.  EVERETT. 

(Supreme  Coart  of  Georgia.    Jaly  22,  1901.) 

8ALB  OF  TIMBER— ACTION  FOR  PRICE— IN- 
JUNCTION. 

1.  The  trial  below  was  conducted  without  er^ 
ror  of  law,  and  a  verdict  for  the  plaintiff  was 
demanded  by  the  eyidence.  The  court  there- 
fore erredMn  granting  a  new  trial. 

2.  l^e  verdict  authorized  the  decree  that  the 
court  below  rendered,  rescinding  the  contract 
between  the  parties,  restoring  the  land  to  the 
plaintiff,  and  granting  the  perpetual  injunction 
prayed  for  by  the  petitioner. 

(Syllabus  by  the  Court.) 

Error  from  superior  court»  Effingham  coun- 
ty; P.  E.  Seabrook,  Judge. 

Action  by  Caroline  Lufburrow  against  Joel 
Everett  Verdict  for  plaintiff.  From  an  or^ 
der  granting  a  new  trial,  she  brings  error. 
Reversed. 

D.  H.  Clark  and  Lester  &  Ravenel,  for 
plaintiff  in  error.  H.  B.  Strange,  for  defend- 
ant in  error. 

LEWIS,  J.  On  March  IB,  1800,  a  written 
contract  was  executed  by  Mrs.  Caroline  Luf- 
burrow and  Joel  Everett,  in  which  she  con- 
veyed to  him  the  timber  on  a  tract  of  land 
owned  by  her.  Afterwards,  In  the  same  year, 
he  moved  his  sawmill  to  the  land  and  began 
cutting  the  timber.  In  1897  she  sued  him  for 
$400  and  Interest  alleged  to  be  due  under  the 
contract,  and  prayed  that  he  be  enjoined  from 
cutting  timber  on  the  land.  The  contract 
stipulated  for  the  conveyance  of  the  timber 
In  consideration  of  $600,  upon  the  following 
terms:  Two  hundred  dollars  was  to  be  paid 
cash,  and  two  notes,  each  for  $200,  were  to 
be  given  by  Everett,  the  first  payable  00  days 
after  Everett's  tram  road  should  reach  the 
Central  Railroad,  which  was  to  be  during  the 
same  year  (1890),  and  the  second  payable  90 
days  after  the  payment  of  the  first  It  was 
agreed  that  Everett  should  have  sufacient 
time  to  cut  the  timber  off  of  the  land,  and  that 
his  mill  might  remain  on  the  land  "to  cut 
other  timber  as  he*  might  thereafter  hav^.^ 
Everett  bound  himself  to  locate  his  tram  road 
on  the  tract  of  land,  and  to  complete  it  with- 
in 90  days  after  it  was  so  located,  "should  no 
providential  causes  hinder  him  from  so  do- 
ing." The  petition  alleged  that  when  the  con- 
tract was  made  the  defendant  told  the  plain- 
tiff that  he  intended  at  once  and  continuous- 
ly to  engage  in  a  sawmill  business,  and  would 
not  want  more  than  a  reasonable  and  suffi- 
cient time  in  which  to  cut  the  suitable  saw- 
mill timber  from  the  land,  and  because  of  this 
statement  no  exact  time  was  stipulated  when 
he  should  cease  cutting  and  remove  from  the 
land,  but  she  then  understood  and  believed 
that,  when  he  should  have  remained  on  the 
land  a  sufficient  length  of  time,  he  would  have 
cut  all  the  merchantable  sawmill  timber  on  It, 
and  would  give  her  ix>s8ession  of  the  land; 
that  he  still  remains  In  possession  of  it,  and 
refuses  to  allow  her  to  go  upon  it  for  tinpen- 
^na  or  other  purposes^  though  he  has  been  In 
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ever  sinc^  the  date  of  the  contract,  engaged  in 
cutting  the  timber,  and  for  a  sufficient  length 
of  time  to  have  cut  and  sold  all  the  sawmill 
timber  on  the  land,  and.  If  he  has  not  cut  all 
the  timber,  it  is  his  own  fault;  that  he  paid 
her  $200  of  the  contract  price  March  13,  1890, 
but  he  has  never  glten  either  of  the  notes 
provided  for  In  the  contract,  nor  paid  the  re- 
maining $400  due,  and  refuses  to  do  so,  as- 
signing as  a  reason  that  he  has  never  built 
the  tram  road,  and  that  the  contingency  has 
not  occurred  when  he  should  give  the  notes  or 
pay  the  money.  The  defendant  In  his  answer 
set  up  that  he  had  fully  compiled  wltb.  the 
contract  as  to  the  payment  of  the  purchase 
money;  that  he  had  paid  the  plaintiff  $478.30 
as  purchase  money,  and  had  cut  only  about 
an  eighth  of  the  sawmill  timber  on  the  land. 
He  alleged  that  he  put  his  mill  on  the  land  in 
September,  1890,  but.  In  consequence  of  heavy 
rains,  could  not  run  his  mill  or  build  the  tram 
road  contemplated  by  the  contract  of  March, 
1890,  and  he  went  to  the  plaintiff  and  told  her 
it  was  impossible  for  him  to  comply  with  the 
tenns  of  the  contract  aa  to  the  building  of 
the  tram  road,  and  she  told  him  It  was  "all 
rights;"  "to  Just  go  ahead  and  cut  the  timber, 
and  pay  for  it  as  you  cut  it;"  that  he  acted 
on  this  statement,  and  considered  that  the 
contract  to  build  the  tram  road  was  at  an  end; 
that  no  time  was  fixed  by  the  contract  In 
which  he  was  to  finish  cutting  the  timber, 
but  he  was  to  have  his  own  time  for  that  pur- 
pose, and  that  from  time  to  time  he  had  been 
delayed  because  the  land  was  covered  with 
water;  and  that  he  had  paid  all  of  the  $600 
but  $121.70,  which  he  was  willing  to  pay  at 
the  proper  time.  After  the  first  trial  of  the 
case  the  court  granted  a  new  trial  The  next 
trial  resulted  in  a  verdict  against  the  defend- 
ant, and  he  made  a  motion  for  a  new  trial, 
which  was  granted,  and  the  plaintiff  except- 
ed. The  verdict  consisted  of  special  findings 
in  response  to  questions  submitted,  aa  fol- 
lows: "Did  Mrs.  Lufburrow  and  the  defend- 
ant, after  the  execution  of  the  written  con- 
tract sued  upon,  enter  into  an  oral  agreement 
with  reference  to  the  timber  in  dispute?  No. 
If  they  did,  did  they  change  the  terms  of  the 
written  contract  with  reference  to  the  time 
of  paying  for  and  cutting  the  timber?  No. 
Did  Mrs.  Lufburrow  consent  that  Everett 
should  cut  the  timber,  and  pay  for  It  as  he 
cut  it?  No.  Did  she  accept  payments  made 
by  Everett  in  pursuance  of  such  change? 
She  did  accept  payments  made  by  Everett, 
but  not  in  pursuance  of  any  change.  What 
amount  of  timber  has  Everett  cut  from  the 
land  In  dispute?  Between  one-eighth  and  one- 
fourth.  What  amount.  If  any,  is  Everett  due 
the  plaintiff?  None.  Has  Everett  had  sufii- 
clent  time,  under  the  facts  of  the  case,  to 
cut  the  timber?  Yes."  Where  timber  is  sold 
in  the  manner  above  set  out,  and  no  time  Is 
specified  as  to  how  long  the  purchaser  shall 
have  to  cut  it,  the  law  allows  him  a  reason- 
able time  for  aoch  purpose.    Thia  contract 


Oa.) 


GLABKB  Y.  WHSATLET. 


437 


was  made  In  March,  1890,  and  the  defendant 
took  possession  of  the  land,  moved  his  saw- 
mill upon  it,  and  began  cutting  timber  during 
the  same  year.  This  salt  -was  not  brought 
until  1887.  The  eyidence  is  OTerwhelming 
that  he  had  ample  opportunity  to  finish  cut- 
ting the  timber  before  that  time,  and,  indeed, 
he  isays  In  his  testimony:  "I  belleye  I  could 
have  cut  all  the  timber  easily,  with  the  sea- 
sons we  have  had,  and  the  reason  I  have  not 
done  BO  was  that  I  had  no  demand  for  the 
lumber."  It  appears  that  no  attempt  was 
ever  made  to  build  the  tram  road  as  required 
by  the  contract.  According  to  the  contention 
of  the  defendant,  he  might  hold  the  land  for> 
ever,  anu  prevent  the  owner  from  obtaining 
possession  of  it,  although  he  purchased  only 
the  right  to  cut  the  timber,  and  was  to  have 
only  a  reasonable  time  In  which  to  accomplish 
that  object.  It  is  to  be  noted  that,  although 
the  plaintiff  sought  to  recover  a  .money  bal- 
ance alleged  and  admitted  to  be  due  her  un- 
der the  contract,  the  special  verdict  of  the 
Jury  did  not  allow  that  claim.  She  is  appar- 
ently satisfied  with  the  verdict,  however,  and 
only  seeks  to  regain  possession  of  her  land, 
which  we  think,  under  the  evidence,  she  has 
a  dear  right  to  da  A  verdict  in  her  favor 
for  the  land  was  demanded.  No  errors  re- 
quiring the  grant  of  a  new  trial  were  com- 
mitted on  the  trial. 

2.  The  trial  judge  entered  a  decree  on  the 
verdict  and  it  was  fully  authorized  by  what 
the  Jury  had  found.  He  decreed  the  defend- 
ant, his  tenants,  agents,  and  assigns,  should 
not  have  the  right  to  enter  upon  the  land 
again  or  get  any  more  of  the  timber.  The 
temporary  injunction  he  granted  before,  he 
made  perpetual,  and  forever  enjoined  the  de- 
fendant, his  agents  and  assigns,  from  tres- 
passing upon  the  land.  The  decree  further 
gaTe  the  plaintiff  permission  to  enter  upon 
the  land  at  pleasure,  and  to  have  the  full, 
quiet,  and  peaceful  possession  of  the  same 
and  the  timber  thereon.  Of  course^  the  effect 
of  the  judgment  of  this  court  is  to  set  aside 
the  order  of  t;he  court  granting  a  new  trial, 
and  to  leave  the  last  verdict  of  the  jury,  and 
the  decree  of  the  court  .rendered  thereon,  in 
full  force;  thus  brlAging  to  a  final  termina- 
tion all  of  the  issues  betwjeen  the  parties. 
Judgment  reversed.  All  the  justices  concur- 
ring. 


(lis  Oa.  1074) 

OLARKB  et  aL  v.  WHBATLET. 

(Supreme  Court  of  Georgia.    July  23,  1901.) 

INTERVENTION— ACCOUNTTNGP-TBNDBJR   BY 

DEFENDANT. 

1.  It  is  not  the  right  of  a  stranger  to  a  pend- 
ing cause  to  intervene  therein,  anless  it  is 
necessary  to  his  protection  that  he  be  allow- 
ed to  become  a  party  to  the  litigation,  and  thus 
afforded  an  opportunity  to  resist  the  rendition 
of  a  judgment  which  would  operate  to  his  preJ* 
udlce. 

2.  One  who,  though  acting  In  entire  good 
faith,  illegally  disposes  of  property  belonging 
to  another,  is  liable  to  account  therefor;   and 


i^  under  any  drcumstances,  he  has  an  equita- 
ble right  to  demand  that. his  unauthoHzea  dis- 
position of  such  property  be  ratified,  he  must 
at  least  make  a  proper  tender  of  the  proceeds 
arising  therefrom,  and  assume  the  burden  of 
showing  that  the  value  of  the  property  was  not 
greater  than  the  amount  realized  therefor,  (a) 
The  decree  entered  by  the  court  in  the  present 
case  being  more  favorable  to  the  losing  party 
than  he  had  any  right  to  expect,  it  affords  him 
no  just  cause  for  complaint. 

(Syllabus  by  the  Court.) 

fi<rror  from  superior  court,  Sumter  county; 
B.  J.  Reagan,  Judge. 

Equitable  petition  by  T.  Wheatley,  re- 
ceiver, against  W.  F.  Clarke  and  others. 
Certain  banks  filed  a  petition  for  interven- 
tion. Order  refusing  to  allow  them  to  in- 
tervene, and  they  bring  error.     Affirmed. 

• 

W.  F.  Clarke,  W.  M.  Hawkes,  and  Bacon, 
Miller  &  Brunson,  for  plaintiffs  in  error. 
Allen  Fort  and  W.  P.  Wallls,  for  defendant 
in  error, 

LUMPKIN,  P.  J.  This  court  at  its  March 
term,  1809,  In  the  case  of  Clarke  v.  Ingram, 
rendered  a  decision  declaring  that  a  con*, 
veyance  which  had  been  made  by  the  Bank  of 
Amerlcus  to  W.  W.  Flannagan,  a  nonresident 
of  this  state,  as  trustee  for  three  other  banks 
in  that  conveyance  named,  was  void.  See 
107  Oa.  665,  83  S.  B.  802.  For  convenience, 
we  will  hereinafter  refer  to  this  conveyance 
as  the  *'deed  of  trust,**  and  to  the  three  banks 
for  whose  benefit  it  was  executed  as  the 
"foreign  banks.**  The  opinion  filed  in  that 
case  sets  forth  in  full  the  nature  of  the  liti- 
gation upon  which  the  decision  mentioned 
arose.  Before  it  was  announced,  Flannagan^ 
while  assuming  to  act  as  trustee,  and  W.  F. 
Clarke,  who,  upon  Flannagan*s  resignation 
as  sruch,  had  been  appointed  trustee  in  his 
stead,  nuide  divers  collections  of  money  upon 
choses  In  action  belonging  to  the  Amerlcus 
bank,  which  had  come  Into  their  hands  under 
the*  deed  of  trust,  and  also  sold  to  various 
persons  much  of  the  property  which  that 
deed  purported  to  convey  to  Flannagan,  as 
trustee.  Shortly'  after  the  remittitur  from 
this  court  had  been  entered  in  the  court  be- 
low, Thornton  Wheatley,  the  receiver  of  the 
Amerlcus  bank,  filed  in  that  court  an  equit- 
able petition  In  which  Clarke  was  named  as 
the  sole  defendant  This  petition  iiet  forth 
a  history  of  the  litigation  which  had  beien 
had  in  the  original  case,  stated  the  result 
thereof  as  above  Indicated,  and  contained 
prayers  for  direction,  and  for  an  accounting 
and  settlement  by  Clarke  for  and  in  respect 
of  all  the  assets  which  had  come  into  his 
hands  as  Uie  successor  of  Flannagan  in  the 
alleged  trust.  The  receiver  subsequently  filed 
an  amendment  to  his  petition  wherein  he 
prayed  ''the  court  to  grant  an  order  authoriz- 
ing him  to  Institute  suits  to  recover  the 
property  qpeclfled  in  the"  deed  of  trust 
*^hich  had  not  come  into  his  hands  as  re- 
ceiver, and  to  give  him  snch  inatmctions  a^ 
directions   in   tiie  premiaea"   as   might 
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proper.  Clarke  filed  an  answer  In  wlilch  be 
undertook  to  set  forth  a  full  report  of  all  bis 
actings  and  doings  while  assuming  to  act  as 
trustee.  This  report  disclosed  what  assets 
of  the  Americus  bank  had  been  turned  over 
to  him  by  Flannagan,  what  sums  of  money 
had  been  realized  therefrom,  and  the  dis- 
bursements which  had  been  made  out  of  the 
fund  thus  arising,  etc.  By  way  of  defense, 
Clarke  alleged  that  he  had  in  good  faith  made 
collections  upon  divers  choses  in  action  com- 
ing into  his  hands  as  trustee,  and  had  sold 
certain  property,  both  real  and  personal,  de- 
scribed in  the  deed  of  trust,  and  therefore 
was  not  in  a  position  to  turn  over  to  the  re^ 
ceiver  all  of  the  assets  of  the  Americus  bank 
which  had  come  into  his  possession  as  trus- 
tee. He  undertook  to  assert  in  this  connec* 
tion  that  as  the  sales  of  property  made  by 
himself  and  Flannagan  were  fairly  conduct- 
ed, and  the  sums  of  money  thereby  realized 
represented  the  highest  price  for  which  the 
property  could  have  been  sold,  it  was  "to 
the  interest  of  all  parties  that  the  acts 
of  said  trustees  In  making  sales  and  collec- 
tions under  said  trust  deed  should  be  solemn- 
ly decreed  by  the  court  to  be  ratified  and 
confirmed,  so  as  to  quiet  the  titles  of  the 
various  purchasers,  and  promptly  set  at  rest 
all  question  of  litigation  concerning  the 
same.**  By  way  of  conclusion,  Clarke  further 
alleged  that  he  was  '*ready  to  account  for  all 
property  and  moneys  that  have  come  into  his 
hands,  and  has  been  ready  and  willing  to 
come  to  a  prompt  settlement  with  said  re- 
ceiver from  the  time  he  was  advised  of  the 
decision  of  the  supreme  court  in  this  cause; 
but  the  said  receiver  has  never  called  upon 
him  for  such  settlement  unless  this  petition, 
which  is  a  wholly  unnecessary  proceeding, 
is  to  be  so  regarded.'*  The  only  specific 
prayer  contained  in  Clarke's  answer  was  In 
the  following  words:  "And,  having  fully  an- 
swered, respondent  prays  that  he  be  hence 
discharged."  To  this  answer  Wheatley,  the 
receiver,  demurred  upon  the  following 
grounds:  "First  There  is  no  tender  into 
court  of  any  of  the  proceeds  realized  from 
the  sale  af  the  real  estate  or  the  collections 
of  the  choses  in  action,  •  •  •  and  the 
trustee  has  no  right  to  ask  that  the  collec- 
tions of  money  from  the  sale  of  real  and 
personal  property  and  choses  in  action  be 
withheld,  and  the  disposition  thereof  be  con- 
firmed l^  the  court  Second.  The  answer 
and  response  are  wholly  insufilcient  in  law 
and  equity,"  in  that  "the  respondent  does 
not  propose  to  do  equity  in  order  to  have  his 
acts  and  conduct  ratified  in  the  premises; 
equity  requiring  immediate  surrender  of  any 
and  all  assets,  or  the  proceeds  thereof,  which 
have  passed  through  his  hands  or  his  prede- 
cessor's hands,  before  confirmation  of  his 
actings  and  doings  in  the  premises.  Third. 
His  report  shows  that  the  larger  part  of  the 
assets  realized  out  of  the  assets  derived  from 
the  Bank  of  Americus  are  in  the  hands  of  the 
beneficiaries  mentioned  is  the  deed  of  trust 


who  are  nonresidents,  and  that  the  said  as- 
sets are  not  proposed  to  be  subject  to  the 
jurisdiction  of  the  court"  Before  the  case 
came  on  for  trial,  the  foreign  banks  presented 
to  the  court  a  petition,  in  the  nature  of  an 
intervention,  praying  that  they  be  made 
parties,  and  that  they  be  granted  certain  re- 
lief, to  which,  for  reasons  assigned,  they  al- 
leged tliey  were  entitled.  After  characteriz- 
ing their  petition  as  an  "intervention  in  the 
nature  of  an  answer  to  the  above-mentioned 
petition  of  said  receiver,"  they  proceeded  to 
state  that:  "Your  respondents  hereby  adopt 
the  answer  of  their  co-respondent,  W.  F. 
Clarke,  so  far  as  the  same  is  pertinent  to 
this,  their  answer."  The  averments  therein 
set  forth  were,  in  substance,  as  follows:  The 
receiver  has  no  right  to  proceed  against 
Clarke  for  an  accounting  and  settlement 
since,  as  is  fully  shown  by  his  report  "there 
has  been  no  sale  made  and  no  collection  made 
under  the  terms  of  said  trust  deed  that  is 
attacked  *  *  *  or  is  sought  to  be  set 
aside  and  canceled  on  any  grounds  what- 
ever." On  the  contrary,  "all  the  acts  of  said 
Clarke  and  his  predecessor,  Flannagan,  as 
disclosed  by  the  report  attached  to  said 
Clarke's  answer,  have  been  in  an  economical 
and  orderly  administration  of  said  trust  and 
have  been  a  prudent  and  sldllf ul  realisation 
of  funds  from"  the  assets  of  the  Americus 
bank;  and  accordingly  "the  acts  of  said 
Clarke  and  Flannagan  should,  in  the  interest 
of  all  parties  hi  this  litigation,  be  ratified"  and 
confirmed  by  the  court.  *'The  said  Thornton 
Wheatley,  receiver,  has  in  his  possessicm 
money  and  other  assets  which  were  never 
covered  by  the  said  trust  deed,  and  which 
should  be  fully  reported  to  the  court,  with 
an  accurate  estimate  of  the  value  thereof, 
before  any  order  or  judgment  is  passed  under 
the  receiver's  petition";  and  he  "should  be 
required,  before  such  judgment  is  rendered, 
to  come  to  a  settlement  with  the  said  W.  F. 
Clarke,  receiving  from  him  all  the  money 
nnd  the  assets  now  In  his  hands  which  have 
not  been  paid  over  to  these  respondents  as 
the  benefidaries  under  the  said  trust  deed, 
which  unadmlnlstered  assets  are  fully  shown 
by  his  report  and  said  receiver  should  then 
report  such  assets  to  the  court  with  an  ac- 
curate estimate  of  the  value  thereof.  Or 
these  defendants  submit  that  even  a  better 
course  to  be  pursued  would  be  for  the  said  re- 
ceiver, under  the  order  of  the  court  to  con- 
vert all  such  assets  into  cash,  and  then  re- 
port the  same  to  the  court  before  any  order 
or  decree  is  rendered  upon  the  said  receiver's 
petition."  The  court  should  then  '^finally  de- 
termine and  fix  the  various  allowances  to  be 
made  to  the  receiver  and  the  counsel  in  this 
case,  and  asc»*tain  the  court  costs  and  all 
other  expenses  of  administration,  so  as  to 
know  the  aggregate  amount  thereof  to  be 
paid  out  of  the  said  funds."  The  court  should 
also  undertake  to  "ascertain  the  various 
amounts  that  have  been  received  by  these 
respondents    upon    their    respective    dalma 
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arising  from  the  propertlei  covered  by  said 
trust  deedt  so  as  to  definitely  ascertain  the 
percentage  or  proportion  of  the  credits  that 
the  respondents  have  heretofore  received 
from  said  source."  They  **have  received,  ap- 
proximately, seventeen  thousand  dollars 
through  the  hands  of  Flannagan  and  Clarice, 
trustees,  which  amounts  have  been  entered 
as  credits  upon  their  respective  claims;  and 
they  now  and  here  propose  to  submit  to  the 
court,  for  the  most  careful  scrutiny  and  ex- 
amination, the  entire  transactions  of  the  said 
Flannagan,  former  trustee,  and  of  said 
Clarice,  showing  the  sales  and  collections 
made,  the  disbursements  of  necessary  ex- 
penses, and  the  actual  amount  paid  over  to 
these  respondents  as  a  credit  upon  their  re- 
spective claims.  Respondents-  submit  that 
this  examination  should  be  had  and  the  re- 
spective amounts  determined  before  the 
prayers  of  the  receiver's  petition  should  be 
allowed  by  the  court  Respondents  further 
aver  that  the  funds  which  will  be  in  the  said 
receiver's  hands  after  all  the  unadministered 
assets  described  above  have  been  converted 
Into  money  will  be  sufficient,  even  after  al- 
lowing reasonable  compensation  to  the  vari- 
ous officers  and  counsel,  to  pay  to  the  general 
creditors,  other  than  these  respondents,  an 
amount  sufficient  to  make  that  dass  of  cred- 
itors equal,  in  the  pro  rata  amounts  received 
upon  their  respective  debts,  to  these  respond- 
ents," and  therefore  no  "decree  should  be  ren- 
dered upon  said  receiver's  petition,  either  au- 
thorizing him  to  r^udiate  the  sales  and  col- 
lections made  by  the  said  trustees  and  bring 
salt  to  recover  the  said  assets,  or  *  *  * 
requiring  these  respondents  to  pay  back  into 
the  said  receiver's  liands  the  said  sum  of 
seventeen  thousand  dollars  received  by  thepi 
as  above  stated,  until  the  said  receiver  shall 
make  it  affirmatively  appear  to  the  court  by 
competent  evidence  that  the  funds  tn  his  hands 
after  a  full  settlement  with  W.  F.  Clarke, 
trustee^  will  not  be  sufficient  to  equalize  with 
these  respondents  those  creditors  who  have 
not  yet  received  any  payments  upon  their  de- 
mands." In  the  event  the  receiver  should* 
''upon  the  hearing  of  his  said  petition,  show 
to  the  court  tliat  the  funds  in  his  hands  are 
not  sufficient  for  the  purpose  above  recited, 
then  he  should"  be  required  to  further  show 
*the  extent  of  said  deficiency,  and  what 
amount  it  was  necessary  for  these  respond- 
ents to  refund  or  repay  to  him  as  receiver  In 
order  to  equalize  the  class  of  creditors  above 
described;  and  the  court  should  then,  In  its 
decree  upon  his  said  petition,  require  these 
respondents  to  pay  over  to  the  said  receiver 
only  such  amount  as  would  be  required  for 
the  purpose  just  named."  The  estimates  of 
value  placed  upon  'the  properties  covered 
by  said  trust  deed"  at  the  time  It  was  exe- 
cuted "were  In  nany  instances  fictitious," 
these  properties  not  being,  In  point  of  fact, 
^'at  any  time  worth  the  large  sum  which  they 
were  originally  rated  at"  On  the  contrary, 
*the  said  Clarke's  report  Is  the  highest  and 


best  proof  of  the  actual  values  of  said  prop- 
erties, as  appears  from  the  amounts  realized 
therefrom."  Following  the  foregoing  allega- 
tions was  a  prayer  on  the  part  of  the  foreign 
banks  '*that  all  of  the  steps  above  outlined 
by  them  In  regard  to  ascertaining  the  true 
funds  in  the  receiver's  hands  from  all  of  the 
assets  of"  the  Amerlcus  bank  "be  all  had  and 
taken  before  any  decree"  was  entered  by  the 
court,  and  that  **the  relief  claimed  by  them 
above  be  granted."  The  trial  Judge,  after 
hearing  argument  from  them  as  to  their 
right  to  become  parties  to  the  litigation  with 
a  view  to  securing  the  relief  sought  refused 
to  allow  them  to  intervene;  and  to  this  rul- 
ing they  excepted.  He  thereup<Hi  sustained 
the  demurrer  to  the  answer  ffied  by  Clarke, 
and  entered  a  decree  in  favor  of  the  receiver. 
Being  dissatisfied  with  the  disposition  thus 
made  of  the  case^  Clarke  also  excepted.  We 
shall  first  direct  our  attiention  to  the  com- 
plaint made  by  the  foreign  banks  that  the 
court  erred  In  not  allowing  them  to  intervene, 
and  then  dispose  of  the  questions  presented 
by  the  assignm^its  of  error  upon  which 
Clarke  relies. 

1.  At  the  time  Wheatley,  as  receiver,  com- 
menced proceedings  against  Clarke,  it  had 
already  been  finally  adjudicated,  not  only 
as  against  him,  but  also  as  against  the  three 
foreign  banks,  that  the  deed  of  trust  above 
referred  to  was  an  absolute  nullity.  As  a 
result  of  this  adjudication,  Clarke  became 
liable  to  account  for  all  the  assets  of  the 
Amerlcus  bank  which  had  come  into  his 
hands  while  assuming  to  act  as  trustee  for 
the  foreign  banks.  The  receiver,  as  the 
representative  of  the  creditors  at  whose  in- 
stance this  instrument  was  set  aside,  was 
under  as  positive  duty  to  recover,  if  possi- 
ble, the  illegally  scattered  assets  of  the 
Amerlcus  bank,  including  those  which  passed 
into  the  i;)ossession  of  Clarke,  and  for  which 
he  had  failed  to  account  It  was  unques- 
tionably proper  .for  the  receiver  to  endeavor 
to  compel  Clarke,  as  well  as  all  others  who 
had  unlawfully  acquired  property  belonging 
to  that  bank,  to  make  prompt  and  full  resti- 
tution. This  the  receiver  was  seeking  to  do 
when  the  foreign  banks  undertook  to  inter- 
pose and  tie  his  hands.  They  were,  it  Is 
true,  creditors  of  the  Amerlcus  bank,  and  as 
such  had  a  right  to  object  to  the  receiver's 
taking  steps  which  would  operate  to  the 
prejudice  of  its  unsecured  creditors.  But 
as  has  been  seen,  the  receiver  was  simply 
endeavoring  to  discharge  his  positive  duty  in 
the  premises;  and  the  proceeding  instituted 
by  him  was,  beyond  all  question,  not  only 
proper,  but  essential  to  the  protection  of 
such  creditors.  Certain  it  is  that  the  for- 
eign banks  failed  signally  to  disclose  any 
reason  for  apprehending  that  they,  in  their 
capacity  of  creditors,  would  be  prejudiced 
in  the  event  Clarke  was  made  to  account 
for  property  which  had  been  illegally  dir 
posed  of  by  him.  Any  suggestion  that  V 
might  be  would  seem  to  be  wholly  witt 
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foimdatloiL  Am  matter  of  fact»  they  did  not 
make  any  such  claim.  On  the  contrary,  it 
was  solely  in  their  capacity  as  beneficiaries 
under  the  deed  of  trust  that  they  asserted  a 
right  to  intervene  in  the  pending  cause  and 
arrest  the  action  of  the  court  upon  the  re- 
ceiver's petition.  They  were  nonresidents. 
He  was  net  seeking  to  recover  the  money 
which  had  been  turned  over  to  them  by 
Clarke,  and  no  judgment  against  him  could 
possibly  affect  their  rights.  This  being  so, 
it  was  not  necessary  to  their  protection  that 
they  should  be  allowed  to  become  parties 
to  the  litigation;  and,  of  course,  it  was  not 
their  privilege,  as  mere  volunteers,  to  cham- 
pion the  cause  of  Clarke,  and  lend  him  aid 
and  comfort  in  his  contest  with  the  receiver. 
There  is  no  force  whatever  In  the  argument 
that  if  judgment  were  rendered  against 
Clarke,  and  he  should  be  compelled  to  make 
restitution,  he  would  have  a  right  of  'ac- 
tion against  the  foreign  banks  to  Recover 
the  money  he  had,  while  acting  as  their 
trustee,  impropeiiy  paid  over  to  them.  If 
Clarke  failed  to  interpose  a  proper  defense, 
and  suffered  judgment  to  be  rendered  against 
him  upon  a  demand  which  he  might  have 
successfully  resisted,  these  foreign  banks 
would  be  In  a  position  to  assert  that  they 
couM  not  justly  be  called  upon  to  reimburse 
him  for  any  loss  thus  sustained.  On  the 
other  hand,  if  he  should  rightly  be  held  to 
account  for  the  assets  coming  into  his  hands, 
the  proceeds  of  which  he  had  in  good  faith, 
though  improperly,  delivered  to  them,  they 
should,  without  forcing  him  to  litigate  fur* 
ther,  restore  to  him  the  funds  thus  received 
by  them.  Our  conclusion  th^'efore  is  that 
the  proposed  intervention  presented  in  be- 
half of  the  foreign  banks  amounted  to 
neither  more  nor  less  than  an  effort  on  their 
part  to  force  the  receiver,  against  his  will, 
to  sue  them  for  $17,000,  to  no  other  end  than 
that  they  might  thus  be  afforded  an  oppor- 
tunity to  interpose  the  wholly  untenable  de- 
fense that  he  had  no  right  to  recover  any 
portion  of  that  sum  without  showing  that, 
as  debtors,  they  were  liable  for  an  amount 
in  excess  of  that  which  they,  as  unsecured 
creditors,  would,  on  a  final  distribution 
among  all  creditors  of  the  funds  realized  by 
the  receiver  from  the  assets  of  the  insolv^it 
Am^icus  bank,  ultimately  be  entitled  to 
receive  upon  the  claims  which  they  held 
against  it  Unda  the  circumstances  dis- 
closed, the  receiver  certainly  had  the  privi- 
lege of  declining  to  bring  a  suit  against  the 
foreign  banks,  however  much  the  latter  may 
have  desired  the  Institution  thereof. 

2.  The  defense  relied  on  by  Clarke  was 
nothliig  short  of  remarkablet.  It  was  ap- 
parently based  upon  the  theory  that  as  he 
had,  while  assuming  to  act  tn  behalf  of  the 
foreign  banks,  been  faithful  to  the  trust  im- 
posed upon  him  by  the  deed  executed  in  their 
favor,  he  could  not  be  legally  called  upon 
to  account  to  the  receiver  for  the  misapplied 
vB/tB  of  the  Americus  banlE,  notwithstand- 


ing that  deed  had  been  by  the  court  declared 
wholly  inoperative  and  void  as  against  the 
creditors  who  prevailed  in  their  effort  to 
have  it  set  aside.  In  framing  his  answer, 
Clarke  seems  to  have  totally  ignored  the 
fact  that,  by  reason  of  his  alleged  faithful- 
ness as  trustee,  the  major  portion  of  the  as- 
sets of  that  bank  were  illegally  disposed  of, 
and  the  proceeds  arising  therefrom  carried 
beyond  the  jurisdiction  of  the  court,  and 
placed  in  the  hands  of  parties  not  entitled 
to  receive  the  same.  That  the  creditors  In 
whose  behalf  the  receiver  sought  to  recover 
these  assets,  or  the  proceeds  thereof,  were 
dissatisfied  with  the  disposition  made  by 
Clarke  of  property  belonging  to  the  insolvent 
bank  which  had  been  unlawfully  delivered 
to  hhn,  does  not  afford  cause  for  surprise. 
Whether  or  not  he  had  been  faithful  to  the 
foreign  banks  was  a  matter  as  to  which 
these  creditors  had  no  concern.  He  was  not 
called  upon  by  the  receiver  to  answer  In 
what  manner  he  had  performed  his  duty  as 
a  trustee.  On  the  contrary,  he  was  called 
upon,  as  a  person  whom  the  court  had  char- 
acterised as  one  who  had  without  any  shad- 
ow of  authority  intermeddled  with  the  affairs 
of  the  Americus  bank,  to  account  for  as- 
sets belonging  to  it,  of  which  he  had  wrong- 
fully acquired  possession:  He  was,  beyond 
the  posslbnity  of  doubt,  liable  for  all  the 
assets  of  the  bank  thus  coming  under  his 
control.  While  it  was  proper  tor  him  to 
state  in  his  answer  that  it  was  not  within 
his  power  to  restore  all  of  these  assets,  he 
clearly  had  no  right  to  &tik  tliat  the  court 
ratify  and  confirm  his  unauthorized  dispo- 
sition thereof,  without  at  least  offering  to 
pay  into  the  registry  of  the  court  the  pro- 
ceeds arising  from  the  same,  and  assuming 
the  burden  of  showing  that  the  property 
disposed  of  by  him  did  not  exceed  in  value 
the  amount  realised  thereon.  When,  by  way 
of  demurrer  to  his  answer,  his  attention 
was  called  to  the  fact  that  he  had  omitted 
to  come  up  to  this  reasonable  requirement, 
he  displayed  no  dlspositifHi  to  do  equity,  and 
thereby  forced  the  court  to  hold  that  there 
was  no  merit  in  the  defense  which  he  sought 
to  Interpose.  It  appears  that  when  the  case 
<>ame  on  to  be  heard  the  receiver  elected  to 
take  the  assets  of  the  Americus  bank  which 
still  remahied  In  the  hands  of  Clarke,  but 
''not  to  confirm'  the  sale  of  the  real  and  per- 
sonal property  or  the.  collection  of  the  choses 
in  action"  made  by.  him  or  by  Flannagan. 
Accordingly  the  court,  in  framing  its  decree, 
merely  imposed  upon  Clarke  the  duty  of 
surrendering  possession  of  such  only  of  the 
assets  of  that  bank  which  he  In  his  answer 
admitted  w^e  still  In  his  hands,  and  ex- 
'  pressly  provided  that  he  should  not  be  called 
upon  to  account  for  "any  proceeds  derived 
from  the  sale  of  any  of  the  real  estate  made 
by^  him  or  by  Flannagan.  It  win  thus  be 
seen  that,  relatively  to  the  receiver,  Clarke 
practically  escaped  all  liability  growing  out 
of  his  unauthorised  dlq;Kisltion  of  iHr<^)aty 
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which  was  the  subject-matter  of  controyenx. 
NeyerthelesB  he  complains  that  the  co|irt 
further  proyided  in  Its  decree  that  the  re- 
celyer  should  proceed  against  all  other  per- 
sons who  held  adyersely  to  him  assets  of 
the  Amerlcus  bank  which  were  subject  to 
the  claims  of  Its  creditors.  This  direction 
to  the  recelyer  was,  Olarke  contends,  ^'erro- 
neons,  In  that  It  makes  him  personally  liable 
to  all  persons  from  whom  he  has  made  col- 
lections of  money  under  the  trust  deed, 
whether  in  making  sales  or  in  collecting  the 
choses  In  action."  The  reply  to  this  conten- 
tion Is  that  one  who,  with  howeyer  much 
good  faith,  undertakes  to  sell  or  otherwise 
deal  with  property  which  does  not  belong  to 
him,  cannot  reasonably  hope  to  escape  Ha- 
bUlty  If,  because  of  his  unauthorized  acts  In 
relation  thereto,  Innocent  parties  are  made 
to  suffer  loss.  Judgment  affirmed*  All  the 
Jufltlces  concurring. 


(lis  Oa.  10S7) 
BANK  OF  LAWRBNGBVILLB  y.  JONBa 

(Supreme  Court  of  Georgia.    July  20,  1901.) 
MONBT  PAID  FOR  DBFl^NDANT—IVyiDENCB. 

An  action  for  money  alleged  to  have  been 
paid  by  the  plaintiff  upon  the  defendant's  or- 
der, and  for  the  latter  8  use,  is  not  sustained 
by  eyidence  showing  that  i^o  such  order  was 
eyer  given  or  i^ald. 

(Syllabus  by  the  Court) 

Brror  from  city  court  of  Gwinnett  county; 
Sam  J.  Winn,  Judge. 

Action  by  D.  a  Jones  against  the  Bonk  of 
Lawrenceyllle.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Beyersed. 

T.  M.  Peoples  and  a  H.  Brand,  for  plahi- 
tlff  In  error.  N.  L.  Hutchins^  Jr.,  for  defend- 
ant In  error. 

LUMPKIN,  P.  J.  An  ordinary  action  c^n 
an  open  account  was  brought  by  D.  C.  Jones 
against  the  Bank  of  Lawrenceyllle.  The 
copy  of  the  account  attached  to  the  plain- 
tUTs  petition  was  as  follows;. 

Bank  of  LawrencerjUle,  Dr.,  to  D.  C.  Jonea. 

1899.  Aug.  17.  To  balance  due  on  Int. 
Bey.  Stnmps  paid  by  D.  C  Jones,  as 
per  order  of  bank,  June  27,  1896. . . .  $2D  00 

Interest  to  date •...« •       1  44 

121  44 

The  defendant  answered,  denying  indebted- 
ness to  the  plaintiff.  It  appeared  at  the  trial 
that  the  bank  addressed  to  H.  A.  Bucker, 
United  States  collector  of  internal  reyenue 
at  Atlanta,  Ga.,  a  written  order  for  reyenue 
stamps  of  certain  denominations  therein  des- 
ignated. Accompanying  this  order  was  cash 
to  the  amount  of  $101.08.  The  eyidence  In 
behalf  of  the  plaintiff  showed  that  he  was  a 
derk  In  the  collector's  office,  and  that  In  pur- 
suance of  his  duties  as  such  derk  he  under- 
took to  fill  the  order,  and  transmit  the  stamps 
to  the  bank.  The  testimony  introduced  by 
him  also  tended  to  show  that  the  order  really 
coyered  stamps  to  the  yalue  of  1121.08,  that 


he  by  mistake  forwarded  to  the  bank  stamps 
amounting  in  yalue  to  the  sum  last  mentioned, 
and  that  he  was  subsequently  required  by  the 
goyemment  to  pay  the  shortage  of  $20.  The 
eyidence  In  behalf  of  the  defendant  tended 
to  show  that  It  actually  recelyed  ofily  $101.08 
worth  of  stamps.  There  was  a  yerdlct  for 
the  plaintiff.  A  motion  for  a  new  trial  was 
made  by  the  bank,  which  was  oyerruled,  and 
It  excepted. 

The  sole  question  presented  for  our  deci- 
sion Is  whether  or  not  the  eyidence,  taken 
most  fayorably  for  the  plaintiff,  warranted 
the  yerdlct.  We  are  clearly  of  the  opinion 
that  It  did  not  The  action  was  predicated 
upon  the  theory  that  the  bank,  being  indebted 
to  the  goyemment  a  balance  of  $20  for 
stamps  sold  and  dellyered  to  it,  ordered  or 
requested  Jones  to  pay  this  balance;  that  he 
accordingly  did  so;  and  that  the  bank  thus 
became  Indebted  to  him  for  money  laid  out 
and  expended  for  Its  use  and  by  Its  direction. 
His  proof  afflrmatiyely  showed  that  no  such 
order  was  eyer  glyen  or  payment  made,  but 
that  he  Improyldently  sent' to  the  bank  stamps 
belonging  to  the  United  States  goyemment, 
which  had  not  been  paid  for,  and  that  It  held 
him.  In  his  capadty  as  a  mere  seryant  of  its 
taitemal  reyenue  collector,  accountable  for  the 
consequences  of  his  mistake.  It  is  obyious, 
therefore,  that  there  was  a  fatal  yarlance  be- 
tween the  allegata  and  the  probata,  and  it 
follows  that  the  trial  Judge  erred  in  not  set- 
ting the  yerdlct  aside.  Judgment  reyersed. 
All  the  Justices  concurring. 


(lU  G*.  1046) 

'    CENTRAL  OP  GEORGIA  KT.  CO.  ▼. 

GRADY. 

(Supreme  Court  of  Georgia.    July  22,  1001.) 

INSTRUCTIONS— ABSTRACT   PROPOSITIONS-IN- 
JURY TO  BMPIiOYd— ACT  OF  GOD. 

1.  Requests  to  charge,  whldi  assume  the 
truth  of  one  side  or  the  other  of  .a  controyerted 
question  of  fact,  are  properly  refused. 

2.  "When  a  charge  sumclently  covers  all  of 
the  material  issues  Involyed.  failure  to  give 
specific  instructions  on  a  particular  point  is  not 
cause  for  a  new  trial;  nor  is  an  unimportant 
inaccuracy  In  stating  to  the  jury  the  conten- 
tions of  the  losing  party. 

3.  A  charge  embracing  an  abstractly  correct 
and  pertinent  principle  of  law  is  not  rendered 
erroneous  by  a  failure  to  charge  some  other 
legal  principle  applicable  to  the  case. 

4.  lliere  was  in  the  present  case  eufflcient 
eyidence  to  support  the  yerdlct^  both  as  to  lia- 
bility and  amount, 

(Syllabus  by  the  Court.)  . 

Error  from  superior  court  Washington 
county;  B.  D.  Byans,  Judge. 

Action  by  Hugh  Grady  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

Lawton  A  Cunningham,  for  plaintiff  in  er- 
ror. O'Connor,  O'Byme  &  Hartrldge  and 
Twiggs  &  Oliyer,  for  defendant  In  error. 

LUMPKIN,  P.  J.  On  March  81,  1897,  a 
washout  occurred  on  the  line  of  the  Oentrai 
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L9WIS,  J.  This  case  Is  reported  in  108 
Oa.  712,  30  8.  E.  680.  After  the  decision 
there  reported,  there  was  a  trial,  on  which 
the  evidence  introduced  was  that  contained 
in  the  brief  of  evidence  which  was  before 
this  court  at  the  time  that  decision  was  ren- 
dered, and  certain  additional  evidence  con- 
tained in  the  present  record*  The  defend- 
ants contended  that,  under  the  evidence  and 
the  decision  above  referred  to,  a  judgment 
in  their  favor  was  demanded;  that  the  eon- 
tract  sued  dn  was  made  conditional  on  a 
division  between  the  co-tenants,  and  that 
Miller,  the  prospective  purchaser  and  the 
agent  of  the  owners,  was  to  see  to  a  division 
being  made,  but  took  no  steps  to  bring  about 
such  a  division,  and  did  not  propose  to  do 
so;  and,  further,  that  no  evidence  had  been 
submitted  to  prove  the  damages  claimed,  or 
furnish  a  basis  therefor.  The  Judge,  to 
whom  the  case  was  submitted  to  be  tried 
without  a  Jury,  rendered  a  Judgment  award- 
ing to  the  plaintiff  |7,370.00,  with  interest 
from  May  4,  1888,  and  the  defendants  ex- 
cepted. 

Where  a  case  rests  upon  a  simple  issue  of 
fact,  and  there  is  a  conflict  in  the  testimony 
upon  the  trial,  this  court  will  not  int^rf^e 
to  settle  such  an  issue.  But  the  Judge  of 
the  court  below  in  the  present  case  did  not, 
in  arriving  at  his  conclusion,  properly  aiq;)ly 
the  principle  of  law  laid  down  when  the 
case  was  here  before.  We  then  based  our 
ruling  upon  the  fact  that  the  letters  which 
evidtooed  the  contract  between  Miller  and 
Mousseau  showed  upon  their  face  that  the 
contract  for  the  sale  of  the  land  in  question 
was  conditional  upon  a  division  or  partition 
of  the  land  between  the  co-tenants,  the  sub- 
ject-matter of  the  sale  being  the  interest  of 
one  of  the  co-tenants  after  such  division, 
and  that  the  purchaser  (the  defendant  in 
error  in  the  present  case),  who  was  also  the 
agent  of  the  owna,  was  to  see  to  the  division 
being  made.  No  time  was  specified  within 
which  the  division  should  be  made,  and  the 
enforcement  of  the  contract  depended  upon 
the  ability  of  the  purchaser  to  bring  it  about. 
That  question  was  not  a  simple  issue  of 
fact  upon  a  conflict  of  the  evidence,  for  there 
was  no  conflict  as  to  what  the  contract 
actually  was,  and  the  principle  announced 
was  a  conclusion  of  this  court  as  to  the  con- 
struction of  that  contract  It  was  therefore 
purely  a  question  of  law,  and  the  decision 
of  this  court  upon  the  subject  was  res  adjudi- 
cata  and  binding  upon  the  parties  below. 
There  is  nothing  in  the  additional  testimony 
offered  on  the  second  trial  to  show  that 
Miller  took  any  active  steps  to  bring  about 
a  partition  of  the  land  in  controversy.  It 
clearly  appears  that,  while  he  was  ready  at 
any  time  to  act  if  he  had  been  appointed  an 
arbitrator  by  the  court,  he  did  nothing  to 
bring  about  the  partition,  either  by  arbitra- 
tion or  by  proceedings  in  court.  Mousseau, 
seeing  that  nothing  had  been  accomplished 
in  that  directioUt  and  doubtless  believing 


fliat  nothing  would  be  accomplished,  sold 
the  land.  This  additional  testimony  could 
have  been  ef  no  benefit  whatever  to  the 
plaintiff  on  the  trial  of  the  case.  On  the 
contrary,  it  furnished  still  further  proof  that 
he  had  done  nothing  whatever  to  bring  about 
the  division,  and  nothing  appeared  to  Indi- 
cate that  he  intended  at  any  time  in  the 
future*  to  be  active  in  this  direction.  In  any 
event,  the  evidence  was  not  sufi3cient  to 
show  any  definite  amount  in  which  Miller 
had  been  damaged,  if  he  was  damaged  at 
all,  for  it  is  impossible  to  determine  what 
price  he  would  have  had  to  pay  for  the  la^d. 
He  was  to  pay  $100  p&c  lot  afta  the  division, 
but  it  seems  that  there  was  quite  a  differ- 
ence in  the  value  of  different  portions  of 
the  property,  and  in  the  division  Mousseau's 
portion  or  number  of  lots  would  have  had 
to  be  determined  according  to  Its  value. 
For  these  reasons,  we  thhik  that  the  Judg- 
ment of  the  court  below  finding  in  favor  of 
the  plaintiff  and  against  the  defendants  was 
contrary  to  the  law  of  the  case  as  hwetof ore 
decided,  and  to  the  evidence  introduced  at 
the  trial.  Judgment  reversed.  Ail  the  jns* 
tlces  concurring. 


(118  Gflu  894) 

BEI/r  et  al.  v.  SIMKINS  et  aL 
(Supreme  Ooxat  of  (Georgia.    July  19,  lUOl.) 

UFB  TENANT— WASTE— lilABIUTT  TO  RE- 
MAINDER-MAN. 
A  tenant  for  life,  who  holds  the  estate 
without  impeachment  for  waste.  Is  not  liable 
at  law  to  a  remainder-man  for  waste  commit- 
ted, though  he  may  be  restrained  by  a  court 
of  equity,  at  the  instance  of  a  remainder-man, 
from  committing  further  acts  of  waste  in  the 
future  which  are  destructive  of  the  inheritance, 
or  of  a  wanton  and  malicious  nature. 

(Syllabus  by  the  Court.) 

Error  ftom  superior  court,  Bmanuel  coun- 
ty; H.  D.  D.  Twiggs,  Judge  pro  hac. 

Action  by  K  J.  and  0.  T.  Belt  against  Sim- 
kins  &  Go.  Judgment  for  defendants,  and 
plaintiffs  bring  error.    AfiSrmed. 

B.  U  Gamble,  A.  Herrington,  and  F.  H. 
Saffold,  for  plaintiffs  in  error.  Williams  & 
Williams,  for  defendants  in  error. 

COBB,  J.  Mr.  Blspham,  in  his  work  on  the 
Principles  of  Equity  (6th  Ed.,  I  430),  says: 
"The  common-law  remedy  for  waste,  as  ex- 
tended by  the  statutes  of  Marlbridge  and 
Gloucester,  was  a  writ  of  waste,  in  which  the 
thing  wasted  was  forfeited,  and  damages  were 
recovered.  The  writ  of  waste  has  been  abol- 
ished in  Ehiglaud,  and  the  only  common-law 
remedy  which  the  remainder-man  now  has  is 
a  special  action  on  the  case  for  damages.  In 
many  of  the  United  States  remedies  for  waste 
are  given  by  statute;  in  some  of  them  the 
place  wasted  being  forfeited,  and  damages  re- 
covered; in  others,  the  remedy  being  simply 
an  action  for  damages.'*  In  the  case  of  Par- 
ker V.  Chambltss,  12  Ga.  236,-*a  case  decided 
in  1852,— It  was  held  that:    ''A  tenant   in 
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dower  1b  liable  for  waste  committed  on  the 
estate,  but  she  does  not  thereby  forfeit  her 
estate  and  treble  damages,  as  provided  by  the 
statute  of  Gloucester.  The  remedy  against 
ber  Is  by  an  action  on  the  case,  in  the  nature 
of  waste,  to  recover  the  actual  damage  done 
to  the  estate,  or  by  an  Injunction  to  restrain 
her  from  committing  waste,  when  necessary, 
on  a  proper  case  made."  In  Dickinson  v. 
Jones,  86  Ga.  07,  it  was  held  that  equity 
would  enjoin  waste  by  a  life  tenant  at  the 
instance  of  a  remainder-man.  In  the  opinion 
Judge  Harris  takes  occasion  to  say  that  while 
in  the  earlier  decisions  of  the  court  there 
were  to  be  found  dicta  In  which  doubts  were 
stated  as  to  whether  the  statute  of  Glouces- 
ter was  of  force  ^  in  Georgia,  yet,  ^»eaklng 
for  himself,  he  would  have  to  regard  that 
statute  as  being  of  force  until  it  had  been 
repealed  by  the  general  assembly.  In  Wood- 
ward V.  Gates,  88  Ga.  206,  It  was  ruled  that 
the  statute  of  Gloucester,  as  to  a  forfeiture  of 
the  estate,  was  not  of  force  in  this  state  prior 
to  the  adoption  of  the  Code,  but  that  since  the 
1st  day  of  January,  1868,  when  the  first  Ck)de 
went  Into  effect,  the  provisions  of  the  statute 
of  Gloucester,  so  far  as  a  forfeiture  of  the 
estate  as  a  result  of  waste  was  concerned, 
were  of  force  in  Georgia.  The  provisions  of 
the  Code  of  1868  referred  to  are  those  which 
are  now  contained  in  Civ.  Code,  I  8090,  which 
reads  as  follows:  *"rhe  tenant  for  life  Is  en< 
titled  to  the  full  use  and  enjoyment  of  the 
property,  so  that  In  such  use  he  exercises  the 
ordinary  care  of  a  prudent  man  for  Its  preser- 
vation and  protection,  and  commits  no  acts 
tending  to  the  permanent  injury  of  the  per- 
son entitled  to  the  remainder  or  reversion. 
For  the  want  of  such  care,  and  the  willful 
commission  of  such  acts,  he  forfeits  his  inter- 
est to  the  remainder-man,  if  he  elects  to  daim 
immediate  possession."  The  section  Just 
quoted  clearly  provides  for  a  forfeiture  of  the 
estate  by  the  life  tenant  as  a  result  of  waste, 
if  the  remainder-man  or  reversioner  elects  to 
claim  immediate  possession.  There  is  noth- 
ing in  the  section,  however,  which  makes  of 
force  in  this  state  the  harsh  penalty  of  treble 
damages,  which  was  provided  for  in  the  stat- 
ute of  Gloucester.  Whether  or  not  the  re- 
mainder-man or  reversioner  has  a  right  to 
bring  an  action  at  law  for  damages  for  waste 
committed  by  the  life  tenant,  or  whether,  un- 
der the  Gode,  they  are  remitted  entirely  to  the 
remedy  given  to  daim  a  forfeitnse  of  the  es- 
tate, is  a  question  which  Is  not  necessary  to 
be  dedded  in  the  presoit  case,  as  will  here- 
after appear.  One  who  creates  a  life  estate 
for  the  benefit  of  another,  either  by  deed  or  by 
win,  may,  if  he  sees  proper,  provide  that  the 
tenant  for  life  shall  not  be  held  liable  tor 
waste.  Such  a  tenant  is  characterized  as  a 
tenant  for  life  who  holds  without  impeach- 
ment for  waste.  No  matter  what  may  be  the 
character  of  the  waste  committed,  no  one 
interested  in  the  property  has  a  right  to  call 
mch  a  tenant  into  a  court  of  law  on  account 
of  bis  conduct    If  a  particular  teaast  ezar- 


clses  this  power  In  an  onconadentious  man- 
ner, a  court  of  equity  may  Interfere  to  re- 
strain him,  and  a  waste  committed  by  such  a 
tenant  which  would  be  enjoined  by  a  court 
of  equity  Is  called  equitable  waste;  but  a  life 
tenant  who  holds  the  estate  without  impeach- 
ment for  waste  is  not  liable  for  acts  of  waste, 
except  those  which  are  destructive  of  the  In^ 
herltance,  and  wanton  and  malldous  in  theli' 
character.  Bisp.  Eq.  (434;  28  Am.  &  Eng. 
Rnc.  Law  (let  Ed.)  p.  864;  12  Enc.  Laws  Eng. 
p.  &86;  Dickinson  v.  Jones,  36  Ga.  105.  Under 
the  terms  of  the  will  of  L.  Carlton  Belt,  Mrs. 
Bdt  was  a  tenant  for  life,  without  impeach- 
ment for  waste,  and  she,  and  those  claiming 
under  her,  during  her  lifetime,  cannot  be 
called  to  account  In  a  court  of  law  for  any 
act  or  conduct  on  their  part  In  relation  to  the 
way  in  which  they  are  managing  or  dealing 
with  the  estate.  This  was  a  sufQdent  reason 
for  rendering  Judgment  in  favor  of  the  de- 
fendants, without  regard  to  the  question  as 
to  whether,  under  the  Code,  an  action  for 
damages  would  lie  against  a  life  tenant  in 
favor  of  a  remalnder^man  for  waste  commit- 
ted by  the  former.  It  is  not  necessary  to  de- 
termine in  the  present  case  whether  Mrs.  Bdt, 
either  as  executrix  of  the  will  of  her  hus- 
band, or  as  tenant  for  life  in  the  property,  had 
the  power  to  sell  and  dispose  of  the  re- 
mainder interest  If  she  did  have  this  pow«r, 
her  deed  to  the  defendants  would  convey  to 
them  the  entire  Interest  in  the  property,  and 
therefore  Judgment  in  their  favor  was  right 
If  she  did  not  have  this  power,  the  defend- 
ants would  during  her  lifetime,  under  a  deed 
from  her,  have  the  same  rights  which  she 
would  have;  and  for  this  reason,  also,  a  Judg- 
ment In  favor  of  the  defendants  would  be  a 
proper  Judgment  in  the  case.  Judgment  af- 
firmed.   All  the  Justices  concurring. 

(lis  Ga.  891) 
OVBRSTRBBT  et  aL  v.  SULLIVAN  et  al. 
(Supreme  Oonrt  of  Georgia.    July  19,  IdOl.) 

DEED— CONSTRUCTION— TRUST^-iBXBCIJTION— 
BSTATB  CONVEYED. 

1.  By  a  deed  executed  in  1804,  realty  was 
conveyed  to  a  husband  "for  the  use,  benefit, 
and  advantage  in  trust  of  [his  wife]  for  life, 
exempt  from  the  marital  rights  of  [himself  or 
any  future  husband],  for  her  sole  and  separate 
use,  and  on  her  decease  to  such  child  or  chil- 
dren as  she  may  have  In  life."  Held:  (a)  That 
the  trust  for  the  life  tenant  was  executed  by  the 
married  woman's  law  of  1806,  or  became  ex- 
ecuted as  soon  after  Its  enactment  as  she  at- 
tained her  majority,  (b)  That  no  trust  at  all 
was  created  for  the  chilaren  of  the  life  tenant, 
but  that  they  tools,  as  remainder-men,  a  legal, 
and  not  an  equitable,  estate. 

2.  This  case  as  presented  Is  controlled  by  the 
ruling  above  announced,  from  which  it  results 
that  the  judgment  excepted  to  was  erroneous. 

(SyUabus  by  the  Conrt> 

Brror  from  superior  court  Screven  county; 
B.  D.  Evans,  Judge. 

Action  by  Henry  Reddlck  against  W.  R. 
Sullivan  and  others.  From  the  Judgment  the 
executors  of  Causey  .Oventieet  and  othen 
brought  erroiw   Beveiaed.    . 
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E.  K.  Orertftre^t  and  Wllaon  &  Rogers,  for 
plaintiffs  in  enor.  Oliver  &  Overstreet, 
White  ft  BoyUn,  and  B.  K.  Oyeratreet,  for 
defendant  in  error. 

LUMPKIN,  P.  J.  On  the  6th  day  of  March, 
18^,  Jolm  H.  Mercer,  of  Screven  county,  the 
father  of  Mrs.  Susan  Ann  Conner,  conveyed 
to  her  husband,  John  R.  Conner,  certain  real- 
ty "for  the  use,  benefit,  and  advantage  in  trust 
of  said  Susan  Ann  Conner  for  life,  exempt 
from  the  marital  rights  of  said  John  R.  Con- 
ner or  any  future  husband  said  Susan  Ann 
Conner  may  have,  for  her  sole  and  separate 
use,  and  on  her  decease  to  such  child  or  chil- 
dren, or  representative  of  child  or  children, 
as  she  may  have  in  life."  Mrs.  Conner  on 
January  17,  1893,  paid  for  and  obtained  a 
policy  insuring  for  a  term  of  three  years  the 
dwelling  house  situated  on  the  realty  so  con- 
veyed. She  died  July  80,  1895.  The  house 
was  destroyed  by  fire  December  12,  1895. 
John  R.  Conner,  as  temporary  administrator 
of  her  estate,  collected  a  stated  amount  from 
the  insurance  company.  Later  he  was  ap- 
pointed permanent  administrator^  and  subse- 
quently died.  After  J.  P.  Conner  and  A.  B. 
Conner,  who  were  appointed  administrators 
of  his  estate,  had  been  removed  from  their 
trust,  Henry  Reddick  was  appointed  admin- 
istrator de  bonis  non  thereof,  and  W.  R.  Sul- 
livan was  appointed  administrator  de  bonlfl 
non  of  the  estate  of  Mrs.  Conner.  Reddick 
filed  an  equitable  petition  to  marshal  the  as- 
sets of  John  R.  Conner's  estate.  Ihe  same 
was  submitted  to  the  trial  judge  for  decision 
without  a  Jury,  upon  an  agreed  statement  of 
facts,  from  which  may  be  gathered  what  ap- 
pears above,  and  tn  which  it  was  recited  that 
Sullivan,  ai^  the  representative  of  Mrs.  Con- 
ner's estate,  '^claims  against  the  estate  of 
John  R.  Conner  fifteen  hundred  and  ninety- 
seven  dollars,  collected  as  Insurance,  as  above 
mentioned,  and  in  addition  thereto  three  hun- 
dred dollars  for  rent  of  jthe  property  above 
mentioned  for  the  years  1896  and  1897."  In 
the  agreed  statement  of  facts  the  claim  of  the 
executor  of  Causey  Overstreet  against  the 
estate  of  John  R.  Conner,  evidenced  by  a 
promissory  note  signed  by  the  intestate,  and 
the  claim  of  Woods  &  Malone  against  that  es- 
tate, evidenced  by  promissory  notes  and  a 
mortgage  executed  by  the  decedent,  were  fully 
set  forth.  The  correctness  and  Justice  of 
these  claims  were  not  controverted.  It  Is 
proper  to  add  that  the  agreed  statement  of 
facts  does  not  fully  disclose  the  terms  and 
conditions  of  the  Insurance  policy,  but  ap- 
parently it  was  taken  out  in  the  name  and 
for  the  benefit  of  Mrs.  Conner  alone. 

On  the  facts  above  disclosed,  the  court  ad- 
Judged:  "(a)  That  the  trust  created  by  the 
deed  from  John  H.  Mercer  to  John  R.  Con- 
ner, trustee,  is  an  executory  trust  (b)  That 
whe^er  John  R.  Conner,  as  temporary  admin- 
istrator of  Susan  A.  Conner,  had  the  right  to  * 
collect  tite  insnranoe  policy  or  not,  he  did  have 
the  right  to  collect  the  same  as  tinstee  of  the 


remainder-men  under  said  deed;  and  having 
collected  the  money  as  administrator,  and  hav- 
ing actual  manual  possession  of  the  same,  he 
should  have  accounted  for  it  as  trustee."    Up- 
on the  foregoing  as  a  foundation,  the  court 
further,  in  substance,  adjudged  that  the  de- 
mand against  the  estate  of  John  B.  Coxmor 
growing  out  of  the  collection  by  him  of  the 
insurance  money  was  a  debt  of  the  intestate 
due  by  him  in  the  fiduciary  capacity  of  trus- 
tee, and  as  such  entitled  to  priority  of  pay- 
ment over  the  demands  of  the  executors  of 
Causey  Overstreet  and  of  Woods  &  Malone.' 
These  creditors  filed  a  bill  of  exceptions,  and 
brought  the  case  to  this  court  for  review. 
In  the  argument  here  their  counsel  Insisted 
that  no  valid  demand  of  any  kind  existed 
against  John  'R.  Conner's  estate  in  favor  of 
Sullivan  or  those  he  represented.    In  support 
of  this  contention  it  was  argued  that,  as  Mrs. 
Conner  was  only  a  life  tenant,'  her  interest  In 
the  property  which  was  bnmed  ceased  at  her 
death;    that,  as  the  fire  occurred  after  that 
event,  her  representative  had  no  right  to  col- 
lect anything  frcnn  the  insurance  company; 
that  its  payment  to  hhn  was  purely  gratnl- 
tous;  and  that  therefore  neither  he  nor  the 
representative  of  his  estate  could  be  held  lia- 
ble to  any  one  for  this  "donation*'  from  the 
company.    We  cannot  undertake  to  pass  up- 
on the  merits  of  thiB  contentioB,  for  there  is 
no  assignment  of  error  which  would  warrant 
our  so  doing.    On  the  contrary,  that  portion 
of  the  Judgment  which  we  hiive  quoted  af- 
firmatively discloses  that  the  trial  Jndge  did 
not  undertake   to   pass  upon   the   question 
whether  or  not  John  Rw  Conner  was  entitled 
to  collect  the  policy  as  administrator,  and  the 
entire  decision  was  based  upon  the  proposition 
that  the  insurance  fund  should  be  treated  aa 
having  passed  into  the  hands  of  John  R.  Con- 
ner as  trustee  under  the  Mercer  deed.     In- 
deed, the  bill  of  exceptions  veiy  imperfectly 
presents  the  point  that  the  Judgment  com- 
plained of  is  unlawful  because  of  error  in  the 
ruling  Just  referred  to,  and  on  which   that 
Judgment  was  actually  predicated;  but  as  we 
are  able,  from  a  careful  and  ccKnprehensiro 
view  of  all  the  recitals  of  the  bill  of  excep- 
tions, to  perceive  that  a  decision  by  nd  of  the 
question  involved  in  this  particular  nftixis  is 
invoked,  we  will  pass  upon  it 

As  the  deed  of  John  H.  Mercer  was  execut- 
ed in  1864,  the  trust  created  in  behalf  of  bis 
daughter  for  her  life  was  a  valid  one,  bnt  it 
became  executed  as  to  her  by  the  married 
woman's  act  of  1866,  or  as  soon  after  its 
enactment  as  she  attained  her  majority.  'We 
differ  with  his  honor  in  holding  that  John  R. 
Conner  ever  became  'trustee  of  the  remain- 
der-men under  said  deed."  It  is  clear  that  tlie 
estate  thereby  created  was,  as  to  them,  a 
legal,  and  not  an  equitable,  one,  and  that  tbe 
trust  did  not  attach  thereto.  The  decision  in 
Fleming  v.  Hughes,  09  Ga.  444,  27  B.  SL  791, 
is  controlling  on  this  point,  and  It  has  several 
times  been  followed.  See,  for  instance,  Allen 
T.  Haghts,  106^  Ga.  775.. 82. &  H  827»    ana 
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Brantley  ▼.  Porter,  111  Ga.  886,  86  8.  B.  970. 
Garswell  t.  Lovett,  80  Ga.  36,  4  S.  E.  866,  iB 
doaely  In  point  Tbe  distinction  between  cas- 
es like  these  and  tbbse  of  Gushman  y.  Cole- 
man, 02  Ga.  772,  19  S.  E.  46,  and  Rlgfflns  t. 
Adair,  105  Ga.  727,  '61  8.  E  743,  is  obTlous. 
In  the  Gushman  Case  the  deed  under  con- 
struction expressly  proTlded  that  the  trust 
should,  after  the  death  of  the  life  tenant,  con- 
tinue in  force  for  the  benefit  of  the  remainder- 
men; and  in  the  Rigglns  Case  the  trustee  was 
««to  haye  and  to  hold*'  the  property  for  the 
purpose  of  making  a  division  of  It  after  the 
termination  of  the  life  estate.  The  deed  now 
before  us  does  not,  relatively  to  the  remain- 
der-men, dothe  the  trustee  with  any  title,  or 
Impose  upon  him  the  performance  of  any 
duty.  As  the  trial  Judge's  construction  of 
this  deed  was  erroneous,  the  judgment  based 
thereon  nmst,  for  this  reason,  If  for  no  other, 
be  set  aside.  Judgment  reversed.  All  the 
justices  concurring. 


013  Oa.  9M) 
HARD  WICK  et  al»  v.  BURKE,  Treasurer. 
(8upreme  Court  of  Georgia.    July  20,  1901.) 

FINBS-I.IBN  OF  OOURT  OFFICERS. 
The  officers  of  the  superior  court  have  no 
Uen  or  claim,  on  account  of  iDsolvent  costs  due 
them  in  cases  transferred  from  the  superior  to 
the  county  court,  npon  fines  in  the  county  ti'eas- 
ury  arising  in  the  con;ity  court  upon  other 
cases  transferred  from  the  superior  court. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Screven  county; 
BL  li.  Brinson,  Judge. 

Action  by  T.  W.  Hardwlck  and  others 
against  Abraham  Burke,  treasurer.  Judg- 
ment for  defendant,  and  plaintiffs  bring  error. 
Aflirmed. 

T.  W.  Hardwlck,  B.  T.  Rawllngs,  and 
White  &  Boykln,  for  plaintiffs  in  error.  B. 
K.  Gverstreet,  for  defendant  In  error. 

COBB,  J.  In  Gverstreet  v.  Rawllngs,  106 
Ga.  796,  82  8.  B.  856,  It  was  held  that  it  was 
the  duty  of  the  Judge  of  the  county  court  to 
pay  over  to  the  county  treasurer  amounts 
collected  by  the  county  judge  as  fines  imposed 
in  the  county  court  uj?on  persons  convicted  of 
offenses  against  the  criminal  law,  and  that, 
If  the  officers'  of  either  the  superior  or  the 
county  court  had  any  claim  upon  the  funds 
derived  from  this  source,  it  should  be  as- 
serted against  the  county  treasurer.  The 
present  case  presents  the  question  as  to 
whether  the  officers  of  the  superior  court 
have  any  lien  or  claim  upon  funds  in  the 
hands  of  the  county  treasurer,  paid  to  him 
by  the  county  judge  from  fines  collected  and 
Imposed  in  the  county  court  in  cases  trans- 
ferred from  the  superior  court,  for  the  in- 
solvent costs  due  such  officers  in  other  cases 
transferred  from  the  superior  court  The 
law  provides  that  the  officers  of  the  superior 
court  Shan  be  ptifd  their  insolvent  costs  which 
have  accrued  In  that  comrt  out  of  the  lines 
80  8.B.-28 


and  forfeitures  In  the  county  treashry  re- 
ceived from  the  superior  court  Pen.  Code,  I 
1092.  The  law  also  provides  that  any  officer 
of  the  county  court  having  a  claim  for  in- 
solvent costs  may  present  to  the  county  judge 
an  Itemized  bill  of  the  costs  claimed,  and 
when  the  same  is  approved  and  entered  on 
the  minutes  of  the  county  court  or  other  book 
kept  for  that  purpose,  the  order  of  approval 
shall  be  a  warrant  on  the  county  treasurer, 
payable  out  of  the  fines  and  forfeitures  aris- 
ing in  the  county  court  Pen.  Code,  i  1096. 
We  know  of  no  other  law  than  this  which  au- 
thorises the  county  judge  to  grant  an  order 
which  would  have  the  effect  of  a  warrant  up- 
on the  county  treasurer  for  costs  due  public 
officers.  No  person  can  claim  any  right  un- 
der this  provision  who  is  not  an  officer  of 
the  county  court  It  Is  claimed  that  the  offi- 
cers of  the  superior  court  are,  within  the 
meaning  of  this  provision  of  the  law,  officers 
of  the  county  court,  so  far  as  their  right  to 
claim  payment  for  Insolvent  costs  due  th^n 
in  cases  transferred  from  the  superior  to  the 
county  court  are  concerned.  We  do  not  thtnk 
the  general  assembly  Intended  the  expression 
"officer  of  the  county  court"  to  include  any 
other  person  than  one  who  is  directly  and  offi- 
cially connected  with  that  court  And  ^^^  bave 
no  authority  for  saying  that  they  meant  offi- 
cers of  the  superior  court  when  they  have 
expressly  said  officers  of  the  county  court 
and  used  no  language  to  indicate  that  any 
other  persons  are  to  be  Included  than  those 
described  In  the  law.  It  may  be  that  it  is  a 
very  great  hardship  upon  officers  of  the  supe- 
rior court  not  to  be  allowed  to  participate 
In  the  distribution  of  the  fines  and  forfeitures 
arising  In  the  county  court  from  cases  trans- 
ferred from  the  superior  court,  but  to  hold 
that  they  did  have  such  right  under  the  law 
as  it  now  stands,  would,  in  our  opinion,  be 
doing  violence  both  to  the  letter  and  spirit 
of  the  law.  Judgment  affirmed.  AU  tbe  jus- 
tices concurring. . 


012  Qa.  1000) 
liAFFrPTB  et  al.  v.  BURKB,  Treasurer,  et  al. 
(Supreme  Court  of  Georgia.    July  20,  1901.) 

PLBADINO— SUFFICIENCY— CONSTITUTIONALI- 
TY OF  ACT. 
The  question  whether  a  local   legislative 
act  passed  in  1881  is  for  any  reason  unconstitu- 
tional is  not  properly  raised  by  a  general  state- 
ment that  "said  act  is  in  conflict  with  the  gen- 
eral law  of  1877." 
(Syllabus  by  the  Court) 

Error  from  superior  court  Screven  county; 
E.  L.  Brinson,  Judge. 

Action  by  T.  W.  Hardwlck  and  others 
against  Abraham  Burke,  treasurer.  C.  Laf- 
fitte  and  others  intervene.  From  the  judg- 
,  ment,  interveners  bring  error.    Affirmed. 

J.  W.  Gverstreet  and  Spencer  R.  Atkinson, 
for  plaintiffs   in  errcfr.     B.   K.   Gverstreet 
White  &  Boyldn,  and  T.  W.  Bardwlck,  for 
I  defendants  ill  error. 
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OOBB,  J.  In  the  ca0e  of  Hardwlck  y. 
Burke  (6a.)  39  S.  B.  438,  in  which  the  oflElcers 
of  the  superior  court  of  Screven  county  were 
Attempting  to  assert  a  lien  upon  certain  fines 
which  had  been  paid  into  the  county  treasury 
by  the  county  judge  of  that  county,  Interven- 
tions were  filed  by  Lafiitte  and  Bums,  each 
setting  up  that  he  had  been  convicted  in  the 
county  court  of  a  violation  of  a  special  act 
for  Screven  county  regulating  the  sale  of 
liquor,  and  that  such  special  act  was  "uncon- 
stitutional, null,  and  void,  for  the  reason  that 
said  act  is  in  conflict  with  the  general  law 
of  1877."  The  interveners  prayed  that  the 
amounts  which  had  been  paid  by  them  to  the 
county  Judge,  and  which  were  in  the  hands 
of  the  county  treasurer,  being  embraced  in 
the  sum  in  controversy  in  the  case  of  Hard- 
wick  V.  Burke,  be  repaid  to  them.  It  does 
not  appear  that  any  objection  was  made  to 
these  persons  filing  interventions  in  the  case, 
nor  was  any  question  raised  as  to  whether 
they  were  entitled  to  the  relief  prayed,  in 
the  manner  in  which  they  asked  it  The 
prayer  of  the  Interveners  was  denied,  and  to 
this  ruling  they  excepted.  It  appears  from 
the  record  that  the  interveners  were  regu- 
larly tried  and  convicted  in  the  county  court, 
and  the  sole  ground  upon  which  the  Judg- 
ment of  conviction  is  attacked  is  that  the 
law  for  a  violation  of  which  the  interveners 
were  convicted  is  an  invalid  law,  and  there- 
fore no  lawful  Judgments  of  conviction  could 
have  been  entered  against  them.  The  only 
attack  made  upon  the  law  in  the  pleadings 
of  the  interveners  was  in  the  language  quot- 
ed above.  We  do  not  think  this  was  sufli- 
,cient  to  authorize  either  the  trial  Judge  or 
this  court  to  pass  upon  the  question  as  to 
whether  the  special  act  for  Screven  county 
was  a  valid  and  constitutional  law.  One  who 
calls  in  question  the  constitutionality  of  a 
law  passed  by  the  general  assembly  must  in 
his  pleadings  clearly  and  distinctly  point  out 
in  what  respect  the  law  is  violative  of  the 
constitution.  No  reason  is  assigned  in  the 
language  quoted  why  the  act  is  unconstitu- 
tional, save  that  it  is  "in  confiict  with  the 
general  law  of  1877."  What  general  law 
of  1877?  There  were  several  general  laws 
enacted  in  1877,  and  there  was  more  than  one 
general  law  enacted  in  that  year  relating  to 
the  subject  of  the  sale  of  liquw.  The  alle- 
gation n<M  only  does  not  Identify  any  particu- 
lar law  passed  in  1877,  but  it  also  fails  as  a 
sufficient  attack  upon  the  constitutionality  of 
the  special  act,  for  the  reason  that  it  does  not 
in  any  way  call  attention  to  the  specific  pro- 
vision of  the  constitution  with  which  the  act 
is  claimed  to  be  in  conflict.  No  court  should 
ever  pass  upon  the  constitutionality  of  a  legis- 
lative act  unless  the  record  in  the  case  clearly 
and  specifically  points  out  the  reason  why  the 
act  is  claimed  to  be  unconstitutional.  See  Rail- 
way Co.  V.  Hardin,  110  Qa.  433,  85  S.  B.  681, 
and  case  cited.  The  pleadings  of  the  inter- 
veners not  being  sufficient  to  bring  in  question 
the  constitutionality  of  the  law  under  which 


they  had  been  convicted,  the  Judge  did  not 
err  in  refusing  to  grant  the  relief  prayed  for, 
without  regard  to  the  question  whether  they 
were  properly  or  improperly  before  the  court 
Judgment  afllrmed.  All  the  Justices  concur* 
ring. 

019  Oa.Kn3) 

EQUITABLE  SBOURITIBS  00.  v.  GREEN 

et  al. 
(Supreme  Court  of  Georgia.    July  20,  1901.) 

8SOONDART  BVIDKNCB^-PRIVILBOBD  COMMU- 
NICATIONS—BJBCTMBNT—BVIDBNCH  —  PRIOR 
OONVBYANOBJ—NOTICB— KNOWLEDGE  OF  AT- 
TORNEY—PURCHASE  PENDENTE  LITE. 

1.  The  record  dlBcloses  that  there  was  suf- 
ficient proof  of  the  execution  and  loss  of  the 
deed,  the  contents  of  which  it  was  sought  to 
show  by  parol  evidence*  to  authorise  the  admis- 
sion of  such  evidence. 

2.  Before  the  testimony  of  an  attorney  at  law 
can  be  excluded  on  the  ground  that  such  testi- 
mony woold  divulge  prltileged  communications 
of  his  client  it  must  be  shown  that  the  relation 
of  attorney  and  client  existed.  This  was  not 
shown  in  the  present  case. 

8.  Where  A.  conveys  land  to  B.,  and  B.  con- 
veys it  to  O.  as  security  for  a  debt,  and  a  judg- 
ment is  obtained  by  OL  and  levied  upon  the  land 
as  the  property  of  B.,  and  A.  files  a  claim  there- 
to, in  the  trifu  of  a  suit  In  ejectment  between 
C.  and  D.,  to  whom  A.  had  conveyed  the 
same  land,  the  claim  affidavit  of  A.  is  not  ad- 
missible as  evidence  in  favor  of  D.  against  C. 
(a)  This  evidence  does  not  appear  to  have  been 
offered  for  the  purpose  of  impeaching  any  tes- 
timony of  A. 

4.  Where  a  husband  conveys  land  to  his 
wife,  and  she  borrows  money  and  makes  a  deed 
to  the  land  to  secure  the  payment  of  the  loan, 
the  husband's  knowledge  that  she  claimed  the 
land  is  not  admissible  In  favor  of  such  grantee 
of  the  wife,  as  against  one  to  whom  the  hus- 
band subsequently  conveved  the  land. 

5.  Evidence  as  to  whether  the  husband,  after 
the  conveyance  to  his  wife,  held  the  land  in  his 
own  right  or  in  the  riaht  of  his  wife,  was  not 
admissible  as  against  his  second  grantee. 

6.  Where,  in  the  second  deed  made  by  the 
husband,  he  recited  that  the  lands  conveyed 
were  "free  from  all  liens  except  those  controUed 
by*'  a  named  person,  it  was  admissible  to  show 
that  this  person  had  in  Us  hands  a  judgment 
lien  againt  the  wife  at  the  time  of  the  convey- 
ance. If  this  person,  who  was  the  attorney  of 
the  second  trrantee.  controlled  the  Hen  against 
the  wife,  this  would  be  a  circumstance  which 
should  go  to  the  Jury  In  order  to  show  that  the 
second  grantee  and  his  counsel  had  notice  of  the 
prior  conveyance  to  the  wife. 

7.  A  letter  written  by  the  attorney  of  the 

{>laintlff  to  such  plaintiff,  explaining  the  delay 
n  collectinsr  the  claim  against  the  wife,  was 
not  admissible  to  show  noties  of  this  matter  to 
the  defendant,  although  the  writer  of  the  let- 
ter was  at  that  time  the  attorney  of  the  present 
defendant  as  well  as  of  the  present  plaintiff. 

8.  One  who  purchases  land  of  the  defendant 
in  an  ejectment  suit  while  such  suit  is  pend- 
ing takes  subject  to  whatever  judgment  may  be 
rendered  in  the  case.  The  pendency  of  the  suit 
is  notice  to  the  world,  and,  where  such  purchas- 
er is  made  a  party  to  the  suit.  It  Is  immaterial 
whether  he  had  actual  notice  or  not,  and  the 
deed  to  him  from  the  defendant  Is  irrelevant 
and  inadmissible  in  evidence. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Crawford  conn* 
ty;  W.  H.  Felton,  Jr.,  Judge. 

Action  between  the  Equitable  Securltiea 
Company  and  John  M.  Oreen  and  otheca. 
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From  the  Judgment,  the  company  brings  eiv 
ror.    Reversed. 

Hall  A  Wimberly,  for  plaintiff  In  error. 
A.  H.  Ck>x,  M.  G.  Bayne,  and  Guerry  ft  Hall« 
for  defendants  In  error. 

SIMMONS,  G.  J.  At  the  very  beginning 
of  the  trial  of  this  case  an  error  was  com- 
mitted which  necessarily  affected  the  rest 
of  the  proceedings.  Of  the  numerous  ques-. 
tions  made  In  the  record,  the  headnotes  deal 
with  all  which  are  likely  to  arise  upon  an- 
other trial.  Complaint  was  also  made  of  a 
number  of  minor  rulings  which  are  not  re- 
ferred to  in  the  headnotes,  and  which  are 
not  now  decided.  For  the  errors  which  were 
committed,  a  new  trial  must  be  ordered. 
Judgment  reversed.  All  the  Justices  con- 
curring. 


013  Oa.  1088^ 


8IMS  T.  8IM& 


(Supreme  Court  of  Georgia.    July  28,  1001.) 

IMPIIACHMBNT  OF  VBRDICT-APPRAIr— NIBW 

TRIAU 

1.  After  a  verdict  has  been  received  and  the 
jury  have  dispersed,  a  juror  will  never  be  beard 
to  say  that  he  did  not  agree  to  the  verdict. 

2.  There  was  evidence  authorizing  the  ver- 
dict. The  charges  complained  of  were  free 
from  error,  the  newly-discovered  evidence  was 
cumulative,  and  there  was  no  error  requiring 
the  granting  of  a  neW  trial. 

(SyUabus  by  the  Court) 

Error  from  superior  court,  Sumter  county; 
Z.  A  Little,  Judge. 

Action  between  S.  R.  Sims  and  T.  B.  Sims. 
From  the  Judgment,  S.  B.  Sims  brings  er- 
ror.   Affirmed. 

Allen  Fort,  F.  A.  Hooper,  and  E.  A.  Hawk- 
ins, for  plaintiff  In  ^rror.  J.  T.  Hill  and 
Guerry  ft  Hall,  for  defendant  In  error. 

COBB,  J.  We  do  not  think  it  necessary 
to  refer  In  detail  to  the  numerous  grounds 
of  the  motion  for  a  new  trial.  None  of  the 
assignments  of  error  in  the  motion  relate  to 
questions  which  It  would  be  profitable  to 
discuss  at  length.  The  case  at  last  turned 
upon  the  question  whether  the  proposition 
made  in  the  letter  had  been  accepted.  The 
plaintiff  claimed  that  it  had  been  accepted 
in  his  behalf  by  his  attorney,  who  was  duly 
authorized  to  act  for  him.  The  defendant 
denied  this,  and  claimed  that  the  offer  had 
been  withdrawn  before  it  was  accepted  by 
the  plaintiff.  Upon  this  Issue  the  parties 
went  to  the  Jury.  There  was  evidence  to 
sustain  either  view  of  the  transaction,  and 
the  Jury  have  seen  fit  to  decide  in  favor  of 
the  plaintiff.  After  a  careful  examination 
of  the  motion  for  a  new  trial,  we  cannot  say 
that  there  was  any  error  which  required  the 
granting  of  a  new  trial.  An  effort  was  made 
to  show  that  two  of  the  Jurors  had  never 
agreed  to  the  verdict  as  rendered.  The  evi- 
dence offered  to  establish  this  fact  was  con- 


tained in  the  affidavits  of  the  two  Jurors,  and, 
of  course,  the  court  properly  refused  to  con- 
sider this  evidence.  See  Civ.  Code,  I  5338, 
and  numerous  cases  cited  thereunder.  Judg- 
ment afiirmed.    All  the  Justices  concurring. 


(US  Ga.  1070) 
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(Supreme  Court  of  Georgia.    July  23,  1901.) 

OBSTRUCTION  OF  OFFICER— EVIDBNCB. 
Merely  refusing,  upon  ^e  demand  of  a 
levying  oflScer,  to  unlock  a  door  of  a  bouse 
in  order  to  enable  him  to  enter  the  same  for  the 
purpose  of  levying  a  lawful  process  upon  goods 
therein  contained,  is  not  a  violation  of  section 
306  of  the  Penal  Code,  which  makes  it  a  mis- 
demeanor to  "Icnowingly  and  willfully  obstruct, 
resist  or  oppose  any  ofllcer  of  this  state,  or  oth- 
er person  duly  authorised,  in  serving,  or  at- 
tempting to  serve  or  execute  any  lawful  pro- 
cess, or  order." 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Dublin;  J.  8. 
Adams,  Judge. 

Rosa  Vince  was  convicted  of  obstructing 
an  officer,  and  brings  error.    Reversed. 

Akerman  &  Akerman,  for  plaintiff  in  er- 
ror.   F.  G.  Corker,  for  the  State. 

LUMPKIN,  P.  J.  Taking  the  evidence  in 
this  case  most  strongly  against  the  accused, 
the  state  showed  nothing  more  than  that  she 
refused  to  comply  with  the  demand  of  a  con- 
stable to  unlock  the  door  of  her  house  in  or- 
der to  enable  him  to  enter  the  same  for  the 
purpose  of  levying  a  distress  warrant  upon 
goods  In  the  house.  It  does  not  appear  that 
she  did  anything  which  even  tended  to  ob- 
struct the  movements  of  the  officer,  or  In 
any  manner  resisted  or  opposed  any  effort  on 
his  part  to  enter  the  house.  If,  when  he  ar- 
rived, the  door  had  been  open,  and  the  ac- 
cused had  shut  and  locked  it  to  prevent  an 
entrance  by  the  officer,  the  case  would  have 
been  different.  As  it  was,  when  he  attempt- 
ed to  make  the  levy  he  found  the  door  already 
locked,  and  the  accused  simply  declined,  on 
his  demand,  to  open  it.  In  Davis  v.  State,  76 
Ga.  721,  this  court  held:  "In  the  statute  mak- 
ing it  criminal  to  knowingly  and  willfully  ob- 
struct, resist,  or  oppose  any  sheriff,  coroner, 
or  other  officer  of  this  state,  or  other  person 
duly  authorized,  in  serving  or  attempting  to 
serve  or  execute  any  lawful  process,  the  word 
'obstruct'  must  be  construed  with  reference  to 
the  other  words,  'resist  or  oppose,'  which  im- 
ply force.  The  crime  consists  in  obstruct- 
ing, resisting,  or  opposing  an  officer,  not  mere- 
ly in  impeding  or  defeating  the  execution  of 
the  process  with  which  the  officer  is  armed.*' 
The  case  in  hand,  upon  its  facts,  falls  within 
the  principle  embraced  in  the  words  Just 
quoted.  It  affirmatively  appears  that  the  ac- 
cused did  not  obstruct,  resist,  or  oppose  the 
officer,  but,  at  most,  simply  refused  to  give 
him  any  assistance  in  executing  the  process  in 
his  hands.  Judgment  reversed.  All  the  jus- 
tices concurring. 
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(118  Ga.  1064) 

LUFBURROW  T.  EVERETT. 

(Supreme  Conrt  of  Georgia.    Jaly  22,  1901.) 

8ALB  OF  TIMBER— ACTION  FOR  PRICE— IN- 

JUNCTICW. 

1.  The  trial  below  was  conducted  without  er^ 
ror  of  law,  and  a  verdict  for  the  plaintiff  was 
demanded  by  the  evidence.  The  court  there- 
fore erred^in  granting  a  new  trial. 

2.  l^e  verdict  authorized  the  decree  that  the 
court  below  rendered,  rescinding  the  contract 
between  the  parties,  restoring  the  land  to  the 
plaintiff,  and  grantius[  the  perpetual  injunction 
prayed  for  by  the  petitioner. 

(Syllabus  by  the  Court) 

Error  from  superior  court»  Effingham  coun- 
ty; P.  E.  Seabrook,  Judge. 

Action  by  Caroline  Lufburrow  against  Joel 
Bveratt  Verdict  for  plaintiff.  From  an  or- 
der granting  a  new  trial,  she  brings  error. 
ReT^rsed. 

D.  H.  Clark  and  Lester  &  Rayenel,  for 
plaintiff  in  error.  H.  B.  Strange,  for  defend- 
ant in  error. 

LEWIS,  J.  On  Maich  IB,  1800,  a  written 
contract  was  executed  by  Mrs.  Caroline  Luf- 
burrow and  Joel  Everett,  in  which  she  con- 
veyed to  him  the  timber  on  a  tract  of  land 
owned  by  her.  Afterwards,  In  the  same  year, 
he  moved  his  sawmill  to  the  land  and  began 
cutting  the  timber.  In  1897  she  sued  bim  for 
$400  and  Interest  alleged  to  be  due  under  the 
contract,  and  prayed  that  he  be  enjoined  from 
cutting  timber  on  the  land.  The  contract 
stipulated  for  the  conveyance  <^  the  timber 
In  consideration  of  $600,  upon  the  following 
terms:  Two  hundred  dollars  was  to  be  paid 
cash,  and  two  notes,  each  for  $200,  were  to 
be  given  by  Everett,  the  first  payable  90  days 
after  Everett's  tram  road  should  reach  the 
Central  Railroad,  which  was  to  be  during  the 
same  year  (1890),  and  the  second  payable  90 
days  after  the  payment  of  the  first  It  was 
agreed  that  Everett  should  have  sufficient 
time  to  cut  the  timber  off  of  the  land,  and  that 
his  mill  might  remain  on  the  land  "to  cat 
other  timber  as  he*  might  thereafter  hav^.^ 
Everett  bound  himself  to  locate  his  tram  road 
on  the  tract  of  land,  and  to  complete  It  with- 
in 90  days  after  It  was  so  located,  "should  no 
providential  causes  hinder  him  from  so  do- 
ing." The  petition  alleged  that  when  the  con- 
tract was  made  the  defendant  told  the  plain- 
tiff that  he  intended  at  once  and  continuous- 
ly to  engage  in  a  sawmill  business,  and  would 
not  want  more  than  a  reasonable  and  suffi- 
cient time  in  which  to  cut  the  suitable  saw- 
mill timber  from  the  land,  and  because  of  this 
statement  no  exact  time  was  stipulated  when 
he  should  cease  cutting  and  remove  from  the 
land,  but  she  then  understood  and  believed 
that,  when  he  should  have  remained  on  the 
land  a  sufficient  length  of  time,  he  would  have 
cut  all  the  merchantable  savnnill  timber  on  it, 
and  would  give  her  ix>ssession  of  the  land; 
that  he  still  remains  In  possession  of  it,  and 
refuses  to  allow  her  to  go  upon  It  for  ttnrpen- 
tfnt  or  other  purposes,  though  he  has  been  In 


exclusive  and  nnlAtermpted  posscsilon  of  If 

ever  sinc^  the  date  of  the  contract,  engaged  in 
cutting  the  timber,  and  for  a  sufficient  length 
of  time  to  have  cut  and  sold  all  the  sawmill 
timber  on  the  land,  and.  If  he  has  not  cut  all 
the  timber.  It  is  his  own  fault;  that  he  paid 
her  $200  of  the  contract  price  March  13,  1890, 
but  he  has  never  giten  either  of  the  notes 
provided  for  in  the  contract,  nor  paid  the  re- 
maining $400  due,  and  refuses  to  do  so,  as- 
signing as  a  reason  that  he  has  never  built 
the  tram  road,  and  that  the  contingency  has 
not  occurred  when  he  should  give  the  notes  or 
pay  the  money.    The  defendant  In  his  answer 
set  up  that  he  had  fully  complied  with  the 
contract  as  to  the  payment  of  the  purchase 
money;  that  he  had  paid  the  plaintiff  $478.30 
as  pturchase  money,  and  had  cut  only  about 
an  eighth  of  the  sawmill  timber  on  the  land. 
He  alleged  that  he  put  his  mill  on  the  land  in 
September,  1890,  but,  in  consequence  of  heavy 
rains,  could  not  run  his  mill  or  build  the  tram 
road  contemplated  by  the  contract  of  March, 
1890,  and  he  went  to  the  plaintiff  and  told  her 
it  was  impossible  for  him  to  comply  with  the 
terms  of  the  contract  as  to  the  building  of 
the  tram  road,  and  she  told  him  it  was  "all 
rights;''  "to  Just  go  ahead  and  cut  the  timber, 
and  pay  for  it  as  you  cut  it;"  that  be  acted 
on  this  statement,  and  considered  that  the 
contract  to  build  the  tram  road  was  at  an  end; 
that  no  time  was  fixed  by  the  contract  in 
which  he  was  to  finish  cutting  the  timber, 
but  he  was  to  have  his  own  time  for  that  pur- 
pose, and  that  from  time  to  time  he  had  been 
delayed  because  the  land  was  covered  with 
water;   and  that  he  had  paid  all  of  the  $600 
but  $121.70,  which  he  was  willing  to  pay  at 
the  proper  time.    After  the  first  trial  of  the 
case  the  conrt  granted  a  new  trial    The  next 
trial  resulted  in  a  verdict  against  the  defend- 
ant, and  he  made  a  motion  for  a  new  trial, 
which  was  granted,  and  the  i^intiff  except- 
ed.   The  verdict  consisted  of  special  findings 
In  response  to  questions  submitted,  as  fol- 
lows:   "Did  Mrs.  Lufburrow  and  the  defend- 
ant, after  the  execution  of  the  written  con- 
tract sued  upon,  enter  into  an  oral  agreement 
with  reference  to  the  timber  in  dispute?    No. 
If  they  did,  did  they  change  the  terms  of  the 
written  contract  with  reference  to  the  time 
of  paying  for  and  cutting  the  timber?    No. 
Did  Mrs.   Lufburrow  consent  that  Everett 
should  cut  the  timber,  and  pay  for  it  as  he 
cut  it?    No.    Did  she  accept  payments  made 
by   Everett  In  pursuance  of  such  change? 
She  did  accept  payments  made  by  Everett, 
but  not  in  pursuance  of  any  change.    What 
amount  of  timber  has  Everett  cut  from  the 
land  in  dispute?   Between  one-eighth  and  one- 
fourth.    What  amount,  if  any,  is  Everett  due 
the  plaintiff?    None.    Has  Everett  had  suffi- 
cient time,  under  the  facts  of  the  case,  to 
cut  the  timber?    Yes.'*    Where  timber  is  sold 
in  the  manner  above  set  out,  and  no  time  is 
specified  as  to  how  long  the  purchaser  shall 
have  to  cut  it,  the  law  allows  him  a  reason- 
able time  for  inch  purpose.    Thla  contract 
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was  made  In  March,  1890,  and  the  defendant 
took  possession  of  the  land,  moved  his  saw- 
mill upon  It,  and  began  cutting  timber  during 
the  same  year.  Thls'  suit  -was  not  brought 
until  1897.  The  eTldence  is  OTerwhelming 
that  he  had  ample  opportunity  to  finish  cut- 
ting the  timber  before  that  time,  and,  indeed, 
he  says  In  his  testimony:  '*!  believe  I  could 
have  cut  all  the  timber  easily,  with  the  sea- 
sons we  hare  had,  and  the  reason  I  have  not 
done  80  was  that  I  had  no  demand  for  the 
lumber/'  It  appears  that  no  attempt  was 
ever  made  to  build  the  tram  road  as  required 
by  the  contract.  According  to  the  contention 
of  the  defendant  he  might  hold  the  land  for- 
ever, ana  prevent  the  owner  from  obtaining 
possession  of  it,  although  he  purchased  only 
the  right  to  cut  the  timber,  and  was  to  have 
only  a  reasonable  time  in  wliich  to  accomplish 
that  object  It  is  to  be  noted  that  although 
the  plaintiff  sought  to  recover  a  .money  bal- 
ance alleged  and  admitted  to  be  due  her  un- 
der the  contract,  the  special  verdict  of  the 
Jury  did  not  allow  that  claim.  She  is  appar- 
ently satisfied  with  the  verdict  however,  and 
only  seeks  to  regain  possession  of  her  land, 
which  we  think,  under  the  evidence,  she  has 
a  clear  right  to  do.  A  verdict  in  her  favor 
for  the  land  was  demanded.  No  errors  re- 
quiring the  grant  of  a  new  trial  were  com- 
mitted on  the  trlaL 

2.  The  trial  judge  entered  a  decree  on  the 
verdict  and  it  was  folly  authorized  by  what 
the  Jury  had  found.  He  decreed  the  defend- 
ant his  tenants,  agents,  and  assigns,  should 
not  have  the  right  to  enter  upon  the  land 
again  or  get  any  more  of  the  timber.  The 
temporary  injunction  he  granted  before,  he 
made  perpetual,  and  forever  enjoined  the  de- 
fendant his  agents  and  assigns,  from  tres- 
passing upon  the  land.  The  decree  further 
gave  the  plaintiff  permission  to  enter  upon 
the  land  at  pleasure,  and  to  have  the  full, 
quiet  and  peaceful  possession  of  the  same 
and  the  timber  thereon.  Of  course,  the  effect 
of  the  judgment  of  this  court  Is.  to  set  aside 
the  order  of  the  court  granting  a  new  trial, 
and  to  leave  the  last  verdict  of  the  jury,  and 
the  decree  of  the  court  .rendered  thereon.  In 
fuQ  force;  thus  bringing  to  a  final  termina- 
tion all  of  the  Issues  betwieen  the  parties. 
Judgment  reversed.  All  the  justioes  concur- 
ring. 


(118  Oa.  1074) 

OLARKE  et  al.  v.  WHBATLET, 

(Supreme  Court  of  Georgia.    July  23,  1901.) 

INTBRVBNTION— ACCOUNTTNGP-TBNDBR   BY 

DEFENDANT. 

1.  It  is  not  the  right  of  a  stranger  to  a  pend- 
ing cause  to  intervene  therein,  unless  it  is 
necessary  to  his  protection  .that  he  be  allow- 
ed to  become  a  party  to  the  litigation,  and  thus 
afforded  an  opportunity  to  resist  the  rendition 
of  a  judgment  which  would  operate  to  his  prej- 
udice. 

2.  One  who,  though  acting  in  entire  good 
faith,  illegally  disposes  of  property  belonging 
to  another,  Is  liable  to  account  therefor;   and 


it  under  any  circumstances,  he  has  an  equita- 
ble right  to  demand  that. his  unauthorized  dis- 
position of  such  property  be  ratified,  he  must 
at  least  make  a  proper  tender  of  the  proceeds 
arising  therefrom,  and  assume  the  burden  of 
showing  that  the  value  of  the  property  was  not 
greater  than  the  amount  realized  therefor,  (a) 
The  decree  entered  by  the  court  in  the  present 
case  being  more  favorabie  to  the  losing  party 
than  he  had  any  right  to  expect  it  affords  him 
no  just  cause  for  complaint. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Sumter  county; 
B.  J.  Reagan,  Judge. 

Equitable  petition  by  T.  Wheatley,  re- 
ceiver, against  W.  F.  Clarke  and  others. 
Certain  banks  filed  a  petition  for  interven- 
tion. Order  refusing  to  allow  them  to  in- 
tervene, and  they  bring  error.    Affirmed. 

W.  F.  Clarke,  W.  M.  Hawkes,  and  Bacon, 
Miller  &  Brunson,  for  plaintiffs  In  error. 
Allen  Fort  and  W.  P.  Wallls,  for  defendant 
in  error. 


LUMPKIN,  P.  J.  This  court  at  its  March 
term,  1899,  in  the  case  of  Clarke  v.  Ingram, 
rendered  a  decision  declaring  that  a  con* 
veyance  which  had  been  made  by  the  Bank  of 
Americus  to  W.  W.  Flannagan,  a  nonresident 
of  this  state,  as  trustee  for  three  other  banks 
in  that  conveyance  named,  was  void.  See 
107  Ga.  566,  33  S.  B.  802.  For  convenience, 
we  will  hereinafter  refer  to  this  conveyance 
as  the  "deed  of  trust**  and  to  the  three  banks 
for  whose  benefit  it  was  executed  as  the 
"foreign  banks."  The  opinion  filed  in  that 
case  sets  forth  In  full  the  nature  of  the  liti- 
gation upon  which  the  decision  mentioned 
arose.  Before  it  was  annoimced,  Flannagan, 
while  assuming  to  act  as  trustee,  and  W.  F. 
Clarke,  who,  upon  Flannagan*s  resignation 
as  such,  had  been  appointed  trustee  in  his 
stead,  made  divers  collections  of  money  upon 
choses  in  action  belonging  to  the  Americus 
bank,  which  had  come  Into  their  hands  under 
the  deed  of  trust,  and  also  sold  to  various 
persons  much  of  the  property  which  that 
deed  purported  to  convey  to  Flannagan,  as 
trustee.  Shortly^  after  the  remittitur  from 
this  court  had  been  entered  in  the  court  be» 
low,  Thornton  Wheatley,  the  receiver  of  the 
Americus  bank,  filed  in  that  court  an  equit- 
able petition  in  which  Clarke  was  named  as 
the  sole  defendant  This  petition  iiet  forth 
a  history  of  the  litigation  which  had  been 
had  in  the  original  case,  stated  the  result 
thereof  as  above  Indicated,  and  contained 
prayers  for  direction,  and  for  an  accounting 
and  settlement  by  Clarke  for  and  In  respect 
of  all  the  assets  which  had  come  into  his 
hands  as  the  successor  of  Flannagan  in  the 
alleged  trust.  The  receiver  subsequently  filed 
an  amendment  to  his  petition  wherein  he 
prayed  "the  court  to  grant  an  order  authoriz- 
ing him  to  institute  suits  to  recover  the 
property  specified  in  the"  deed  of  trust 
'*whidi  had  not  come  into  his  hands  as  re- 
ceiver, and  to  give  him  such  inatmctions  and 
directions  la   tbs  premises''   as   might   be 
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proper.  Clarke  filed  an  answer  In  wlilch  he 
undertook  to  set  forth  a  full  report  of  all  his 
actings  and  doings  while  assuming  to  act  as 
trustee.  This  report  disclosed  what  assets 
of  the  Americus  bank  had  been  turned  over 
to  him  by  Flannagan,  what  sums  of  money 
had  been  realized  therefrom,  and  the  dis- 
bursements which  had  been  made  out  of  the 
fund  thus  arising,  etc.  By  way  of  defense, 
Clarke  alleged  that  he  had  in  good  faith  made 
collections  upon  divers  choses  in  action  com- 
ing into  his  hands  as  trustee,  and  had  sold 
certain  property,  both  real  and  personal,  de- 
scribed in  the  deed  of  trust,  and  therefore 
was  not  in  a  position  to  turn  over  to  the  re^ 
ceiver  all  of  the  assets  of  the  Americus  bank 
which  had  come  Into  his  possession  as  trus- 
tee. He  undertook  to  assert  in  this  connec- 
tion that  as  the  sales  of  property  made  by 
himself  and  Flannagan  were  fairly  conduct- 
ed,  and  the  sums  of  money  thereby  realized 
represented  the  highest  price  for  which  the 
property  could  have  been  sold,  it  was  "to 
the  interest  of  all  parties  that  the  acts 
of  said  trustees  in  making  sales  and  collec- 
tions under  said  trust  deed  should  be  solemn- 
ly decreed  by  the  court  to  be  ratified  and 
confirmed,  so  as  to  quiet  the  titles  of  the 
various  purchasers,  and  promptly  set  at  rest 
all  question  of  litigation  concerning  the 
same."  By  way  of  conclusion,  Clarke  further 
alleged  that  he  was  "ready  to  account  for  all 
property  and  moneys  that  have  come  into  his 
hands,  and  has  been  ready  and  willing  to 
come  to  a  prompt  settlement  with  said  re- 
ceiver from  the  time  he  was  advised  of  the 
decision  of  the  supreme  court  in  this  cause; 
but  the  said  receiver  has  never  called  upon 
him  for  such  settlement  unless  this  petition, 
which  is  a  wholly  unnecessary  proceeding, 
is  to  be  so  regarded."  The  only  specific 
prayer  contained  in  Clarke's  answer  was  in 
ihe  following  words:  "And,  having  fully  an- 
swered, respondent  prays  that  he  be  hence 
discharged."  To  this  answer  Wheatley,  the 
receiver,  demurred  upon  the  following 
grounds:  "First  There  is  no  tender  into 
court  of  any  of  the  proceeds  realized  from 
the  sale  of  the  real  estate  or  the  collections 
of  the  choses  in  action,  •  •  •  and  the 
trustee  has  no  right  to  ask  that  the  coUec 
tions  of  money  from  the  sale  of  real  and 
personal  -property  and  choses  in  action  be 
withheld,  and  the  disposition  thereof  be  con- 
firmed l^  the  court  Second.  The  answer 
and  response  are  wholly  insufildent  in  law 
and  equity,'*  in  that  *the  respondent  does 
not  propose  to  do  equity  in  order  to  have  his 
acts  and  conduct  ratified  in  the  premises; 
equity  requiring  immediate  surrender  of  any 
and  all  assets,  or  the  proceeds  thereof,  which 
have  passed  through  his  hands  or  his  prede- 
cessor's hands,  before  confirmation  of  his 
actings  and  doings  in  the  premises.  Third. 
His  report  shows  that  the  larger  part  of  the 
assets  realized  out  of  the  assets  derived  from 
the  Bank  of  Americus  are  in  the  hands  of  the 
beneficiaries  mentioned  is  the  deed  of  trust 


who  are  nonresidentB,  and  that  the  said  as- 
sets are  not  proposed  to  be  subject  eo  the 
Jurisdiction  of  the  court"     Before  the  case 
came  on  for  trial,  the  foreign  banks  presented 
to  the  court  a  petition,  in  the  nature  of  an 
intervention,    praying    that   they    be    made 
parties,  and  that  they  be  granted  certain  re- 
lief, to  which,  for  reasons  assigned,  they  al- 
leged they  were  entitled.    After  characteriz- 
ing their  petition  as  an  "intervention  in  the 
nature  of  an  answer  to  the  above-mentioned 
petition  of  said  receiver,"  they  proceeded  to 
state  that:    "Your  respondents  hereby  adopt 
the  answer  of  their  co-respondent,   W.    F. 
Clarke,  so  far  as  the  same  is  pertinent  to 
this,  their  answer."    The  averments  therein 
set  forth  were,  in  substance,  as  follows:    The 
receiver   has   no    right  to  proceed    against 
Clarke   for  an   accounting  and   settlement 
since,  as  is  fully  shown  by  his  report  "thore 
has  been  no  sale  made  and  no  collection  made 
under  the  terms  of  said  trust  deed  that  Is 
attacked    *    *    *    or   is   sought  to  be   set 
aside  and  canceled  on  any  grounds  what- 
ever."   On  the  contrary,  "all  the  acts  of  said 
Clarke  and  his  predecessor,  Flannagan,   as 
disclosed    by   the   report    attached    to    said 
Clarke's  answer,  have  been  in  an  economical 
and  orderly  administration  of  said  trust  and 
have  been  a  prudent  and  sldUf ul  realisation 
of  funds  from"  the  assets  of  the  Americus 
bank;   and   accordingly   "the   acts   of    said 
Clarke  and  Flannagan  should,  in  the  interest 
of  all  parties  in  this  litigation,  be  ratified"  and 
confirmed  by  the  court    *'The  said  Thornton 
Wheatley,    receiver,   has   in  his   possession 
money  and  other  assets  which  were  never 
covered  by  the  said  trust  deed,  and  which 
should  be  fully  reported  to  the  court,  with 
an  accurate  estimate  of  the  value  thereof, 
before  any  order  or  Judgment  is  passed  under 
the  receiver's  petition";  and  he  "should   be 
required,  before  such  Judgment  is  rendered, 
to  come  to  a  settlement  with  the  said  W.  F. 
Clarke,   receiving  from  him  all  the  money 
nnd  the  assets  now  In  his  hands  which  have 
not  been  paid  over  to  these  respondents  as 
the  beneficiaries  under  the  said  trust  deed, 
which  unadministered  assets  are  fully  shown 
by  his  report  and  said  receiver  should  then 
report  such  assets  to  the  court  with  an  ac- 
curate estimate  of  the  value  thereof.      Or 
these  defendants  submit  that  even  a  better 
comse  to  be  pursued  would  be  for  the  said  re- 
ceiver, under  the  order  of  the  court  to  con- 
vert all  such  assets  into  cash,  and  then   re> 
port  the  same  to  the  court  before  any  order 
or  decree  is  rendered  upon  the  said  receiver's 
petition*"    The  court  should  then  "finally  de- 
termine and  fix  the  various  allowances  to  be 
made  to  the  receiver  and  the  counsel  in  this 
case,  and  ascertain  the  court  costs  and  all 
other  expenses  of  administration,  so  as   to 
know  the  aggregate  amount  thereof  to    be 
paid  out  of  the  said  funds."   The  court  should 
also    undertake    to    "ascertain    the    various 
amounts  that  have  been  received  by  these 
respondents    upon    their    respective    daiaia 
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arising  from  the  properties  covered  by  said 
trust  deed,  so  as  to  d^nitelj  ascertain  the 
percentage  or  proportion  oC  the  credits  that 
the  respondents  have  heretofore  recelyed 
from  said  source."  They  "have  recelyed,  ap- 
proximately, seyenteen  thousand  dollars 
through  the  hands  of  Flannagan  and  Clarke, 
trustees,  which  amounts  haye  been  entered 
as  credits  upon  their  respective  claims;  and 
they  now  and  here  propose  to  submit  to  the 
court,  for  the  most  careful  scrutiny  and  ex- 
amination, the  entire  transactions  of  the  said 
Flannagan,  former  trustee,  and  of  said 
Clarke,  showing  the  sales  and  collections 
made,  the  disbursements  of  necessary  ex- 
penses, and  the  actual  amount  paid  over  to 
these  respondents  as  a  credit  upon  their  re- 
spectlye  claims.  Respondents  submit  that 
this  examination  should  be  had  and  the  re- 
spectlye  amounts  determined  before  the 
prayers  of  the  receiver's  petition  ^ould  be 
allowed  by  the  court  Respondents  further 
aver  that  the  funds  which  will  be  in  the  said 
receiver's  hands  after  all  the  unadministered 
assets  described  above  have  been  converted 
Into  money  will  be  sufftcient,  even  after  al- 
lowing reasonable  compensation  to  the  vari- 
ous officers  and  counsel,  to  pay  to  the  general 
creditors,  other  than  these  respondents,  an 
amount  sufficient  to  make  that  class  of  cred- 
itors equal,  in  the  pro  rata  amounts  received 
upon  their  respective  debts,  to  these  respond- 
ents," and  therefore  no  "decree  should  be  ren- 
dered upon  said  receiver's  petition,  either  au- 
thorizing him  to  repudiate  the  sales  and  col- 
lections made  by  the  said  trustees  and  bring 
suit  to  recover  the  said  assets,  or  ^  ^  ^ 
requiring  these  respondents  to  pay  back  Into 
the  said  receiver's  hands  the  said  sum  of 
seventeen  thousand  dollars  received  by  them 
as  above  stated,  until  the  said  receiver  shall 
make  it  affirmatively  appear  to  the  court  by 
competent  evidence  that  the  funds  In  his  hands 
after  a  full  settlement  with  W.  F.  Clarke, 
trustee,  will  not  be  sufficient  to  equalize  with 
these  respondents  those  creditors  who  have 
not  yet  received  any  payments  upon  their  de- 
mands." In  the  event  the  receiver  should, 
"upon  the  hearing  of  his  said  petition,  show 
to  the  court  that  the  funds  In  his  hands  are 
not  sufficient  for  the  purpose  above  recited, 
then  he  should"  be  required  to  further  show 
"the  extent  of  said  deficiency,  and  what 
amount  it  was  necessary  for  these  respond- 
ents to  refund  or  repay  to  him  as  receiver  In 
order  to  equalize  the  class  of  creditors  above 
described;  and  the  court  should  then,  in  its 
decree  upon  his  said  petition,  require  these 
respondents  to  pay  over  to  the  said  receiver 
only  such  amoimt  as  would  be  required  for 
the  purpose  Just  named."  The  estimates  of 
value  placed  upon  "the  properties  covered 
by  said  trust  deed"  at  the  time  it  was  exe- 
cuted "were  in  wanj  instances  fictitious," 
these  properties  not  being,  in  point  of  fact, 
'"at  any  time  worth  the  large  sum  which  they 
were  originally  rated  at"  On  the  contrary, 
'^the  said  Clarke's  report  is  the  highest  and 


best  proof  of  the  actual  values  of  said  prop- 
erties, as  appears  from  the  amounts  realized 
therefrom."  Following  the  foregoing  allega- 
tions was  a  prayer  on  the  part  of  the  foreign 
banks  "that  all  of  the  steps  above  outilned 
by  them  in  regard  to  ascertaining  the  true 
funds  in  the  receiver's  hands  from  all  of  the 
assets  of"  the  Americus  bank  "be  all  had  and 
taken  before  any  decree"  was  entered  by  the 
court,  and  that  "the  relief  claimed  by  them 
above  be  granted."  The  trial  Judge,  after 
hearing  argument  from  them  as  to  their 
right  to  become  parties  to  the  litigation  with 
a  view  to  securing  the  relief  sought  refused 
to  allow  them  to  intervene;  and  to  this  rul- 
ing they  excepted.  He  thereupcm  sustained 
the  demurrer  to  the  answer  ffied  by  Clarke, 
and  entered  a  decree  in  favor  of  the  receiver. 
Being  dissatisfied  with  the  disposition  thus 
made  of  the  case^  Clarke  also  excepted.  We 
shall  first  direct  our  attiention  to  the  com- 
plaint made  by  the  foreign  banks  that  the 
court  erred  In  not  allowing  them  to  intervene, 
and  then  dispose  of  the  questions  presented 
by  the  assignments  of  error  upon  which 
Clarke  relies. 

1.  At  the  time  Wheatieyi  as  receiver,  com- 
menced proceedings  against  Clarke,  it  had 
already  been  finally  adjudicated,  not  only 
as  against  him,  but  also  as  against  the  three 
foreign  banks,  that  the  deed  of  trust  above 
referred  to  was  an  absolute  nullity.  As  a 
result  of  this  adjudication,  Clarke  became 
liable  to  account,  for  all  the  assets  of  the 
Americus  bank  which  had  come  into  his 
hands  while  assuming  to  act  as  trustee  for 
the  foreign  banks.  The  receiver,  as  the 
representative  of  the  creditors  at  whose  in- 
stance this  instrument  was  set  aside,  was 
under  as  positive  duty  to  recover.  If  possi- 
ble, the  illegally  scattered  assets  of  the 
Americus  bank,  including  those  which  passed 
into  the  possession  of  Clarke,  and  for  which 
he  had  failed  to  account  It  was  unques- 
tionably proper  .for  the  receiver  to  endeavor 
to  compel  Clarke,  as  well  as  all  others  who 
had  unlawfully  acquired  property  belonging 
to  that  bank,  to  make  prompt  and  full  resti- 
tution. This  the  receiver  was  seeking  to  do 
when  the  foreign  banks  undertook  to  inter- 
pose and  tie  his  hands.  They  were,  it  is 
true^  creditors  of  the  Americus  bank,  and  as 
such  had  a  right  to  object  to  the  receiver's 
taking  steps  which  would  operate  to  the 
prejudice  of  its  unsecured  creditors.  But 
as  has  been  seen,  the  receiver  was  simply 
endeavoring  to  discharge  his  positive  duty  in 
the  premises;  and  the  proceeding  instituted 
by  him  was,  beyond  all  question,  not  only 
proper,  but  essential  to  the  protection  of 
such  creditors.  Certain  it  is  that  the  for- 
eign banks  failed  signally  to  disclose  any 
reason  for  apprehending  that  they,  in  their 
capacity  of  creditors,  would  be  prejudiced 
in  the  event  Clarke  was  made  to  account 
for  property  which  had  beoi  illegally  dis- 
posed of  by  him.  Any  suggestion  that  they 
might  b^  would  seon  to  be  wholly  without 


MO 


89  SOUTHEASTERN  REPORTER, 


(Ga. 


foniidatioiL  As  matter  of  fact,  they  did  not 
make  any  such  claim.  On  the  contrary,  It 
was  solely  In  their  capacity  as  beneficiaries 
mider  the  deed  of  trust  that  they  asserted  a 
right  to  intervene  in  the  pending  cause  and 
arrest  the  action  of  the  court  upon  the  re- 
ceiver's petition.  They  were  nonresidents. 
He  was  net  seeking  to  recover  the  money 
which  had  been  turned  over  to  them  by 
Clarke,  and  no  Judgment  against  him  could 
possibly  affect  their  rights.  This  being  so, 
it  was  not  necessary  to  their  protection  that 
they  should  be  allowed  to  become  parties 
to  the  litigation;  and,  of  course,  it  was  not 
their  privilege,  as  mere  volunteers,  to  cham- 
pion the  cause  of  Clarke^  and  lend  him  aid 
and  comfort  in  his  contest  with  the  receiver. 
There  is  no  force  whatever  in  the  argument 
that  if  Judgment  were  rendered  against 
Clarke,  and  he  should  be  compelled  to  make 
restitution,  he  would  have  a  right  of  ac- 
tion against  the  foreign  banks  to  Irecover 
the  money  he  had,  while  acting  as  their 
trustee,  improperly  paid  over  to  them.  If 
Clarke  failed  to  int»i)ose  a  proper  defense, 
and  sufifered  Judgment  to  be  rendered  against 
him  upon  a  demand  which  he  might  have 
successfully  resisted,  these  foreign  banks 
would  be  in  a  position  to  assert  that  they 
could  not  justly  be  called  upon  to  reimburse 
him  for  any  loss  thus  sustained.  On  the 
other  hand,  if  he  should  rightly  be  held  to 
s^count  for  the  assets  coming  into  his  hands, 
the  proceeds  of  which  he  bad  in  good  faith, 
though  improperly,  delivered  to  them,  they 
should,  without  forcing  him  to  litigate  fur- 
ther, restore  to  him  the  funds  thus  received 
by  them.  Our  conclusion  therefore  is  that 
the  proposed  intervention  presented  in  be- 
half of  the  foreign  banks  amounted  to 
neither  more  nor  less  than  an  effort  on  their 
part  to  force  the  receiver,  against  his  will, 
to  sue  them  for  $17,000,  to  no  other  end  than 
that  they  might  thus  be  afforded  an  oppor- 
tunity to  interpose  the  wholly  untenable  de- 
f^ise  that  he  had  no  right  to  recover  any 
portion  of  that  sum  without  showing  that, 
as  d^tors,  they  were  liable  for  an  amount 
In  excess  of  that  which  they,  as  unsecured 
creditors,  would,  on  a  final  distribution 
among  all  creditors  of  the  funds  realized  by 
the  receiver  from  the  assets  of  the  insolvent 
Americus  bank,  ultimately  be  entitled  to 
receive  upon  the  claims  which  they  held 
against  It  Undor  the  circumstances  dis- 
closed, the  receiver  certainly  had  the  privi- 
lege of  declining  to  bring  a  suit  against  the 
foreign  banks,  however  much  the  latter  may 
have  desired  the  institution  thereof. 

2.  The  defense  relied  on  by  Clarke  was 
nothing  short  of  remarkable.  It  was  ap- 
parently based  upon  the  theory  that  as  he 
had,  while  assuming  to  act  In  behalf  of  the 
foreign  banks,  been  faithful  to  the  trust  im- 
posed upon  him  by  the  deed  executed  in  their 
favor,  he  could  not  be  legally  called  upon 
to  account  to  the  receiver  for  the  misapplied 
assets  of  the  Americus  bank,  notwithstand- 


ing that  deed  had  been  by  the  court  declared 
wholly  inoperative  and  void  as  against  the 
creditors  who  prevailed  in  their  effort  to 
have  it  set  aside.  In  framing  his  answer, 
Clarke  seems  to  have  totally  ignored  the 
fact  that,  by  reason  of  his  alleged  faithful- 
ness as  trustee,  the  major  portion  of  the  as- 
sets of  that  bank  were  illegally  disposed  of, 
and  the  proceeds  arising  therefrom  carried 
beyond  the  Jurisdiction  of  the  court,  and 
placed  in  the  hands  of  parties  not  entitled 
to  receive  the  same.  That  the  creditors  In 
whose  behalf  the  receiver  sought  to  recover 
these  assets,  or  the  proceeds  thereof,  were 
dissatisfied  with  the  disposition  made  by 
Clarke  of  property  belonghig  to  the  insolvoit 
bank  which  had  been  unlawfuUy  delivered 
to  him,  does  not  afford  cause  for  surinrise. 
Whether  or  not  he  had  been  faithful  to  the 
foreign  banks  was  a  matter  as  to  which 
these  creditors  had  no  concern.  He  was  not 
called  upon  by  the  receiver  to  answer  In 
what  manner  he  had  performed  his  duty  as 
a  trustee.  On  the  contrary,  he  was  called 
upon,  as  a  person  whom  the  court  had  char- 
acterised as  one  who  had  witiiout  any  shad- 
ow of  authority  intermeddled  with  the  aflialrs 
of  the  Americus  bank,  to  account  for  as- 
sets belonging  to  it,  of  which  he  had  wrong- 
fully acquired  possession:  '  He  was,  beyond 
the  possibility  of  doubt,  liable  for  all  the 
assets  of  the  bank  thus  coming  under  his 
control.  While  It  was  proper  for  him  to 
state  in  his  answer  that  it  was  not  within 
his  power  to  restore  all  of  these  assets,  he 
clearly  had  no  right  to  ask  that  the  court 
ratify  and  confirm  his  unauthorized  dispo- 
sition thereof,  without  at  least  offering  to 
pay  into  the  registry  of  the  court  the  pro- 
ceeds arising  from  the  same,  and  assuming 
the  burden  of  showing  that  the  property 
disposed  of  by  him  did  not  exceed  in  value 
the  amount  realized  thereon.  When,  byway 
of  demurrer  to  his  answer,  his  attention 
was  called  to  the  fact  that  he  had  omitted 
to  come  up  to  this  reasonable  requirement, 
he  displayed  no  disposltleii  to  do  equity,  and 
thereby  forced  the  court  to  hold  that  there 
was  no  merit  in  the  defense  which  he  sought 
to  interpose.  It  ai^ears  that  when  the  case 
«ame  on  to  be  heard  the  receiver  elected  to 
take  the  assets  of  the  Americus  bank  which 
still  remained  In  the  hands  of  Clarke,  but 
"not  to  confirm  the  sale  of  the  real  and  per- 
sonal property  or  the.  collection  of  the  choses 
in  action"  made  by.  him  or  by  Flannagan. 
Accordingly  the  court,  in  framing  its  decree, 
merely  imposed  upon  Clarke  the  duty  of 
surrendering  possession  of  such  only  of  the 
assets  of  that  bank  which  he  In  his  answer 
admitted  wa*e  still  In  his  hands,  and  ex- 
pressly provided  that  he  should  not  be  called 
upon  to  account  for^'any  proceeds  derived 
from  the  sale  of  any  of  the  real  estate  made 
by^  him  or  by  Flannagan.  It  will  thus  be 
seen  that,  relatively  to  the  receiver,  Gierke 
practically  escaped  all-  liability  growing  out 
of  his  unauthorized  disposition  of  iHX>perty 
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which  was  the  subject-mattar  of  coDtroyeray. 
Neyertheleas  he  complains  that  the  court 
forther  provided  in  its  decree  that  the  re- 
ceiver should  proceed  against  all  other  pa> 
SMis  who  held  adversely  to  him  assets  of 
the  Americus  bank  which  were  subject  to 
the  claims  of  its  creditors.  This  direction 
to  the  receiver  was,  Olarke  contends,  "erro- 
neoos,  in  that  it  makes  him  personally  liable 
to  all  persons  from  whom  he  has  made  col- 
lections of  money  nndtf  the  trust  deed, 
whether  in  making  sales  or  in  collecting  the 
choses  in  action."  The  reply  to  this  conten- 
tion is  that  one  who,  with  however  much 
good  faith,  undertakes  to  sell  or  otherwise 
deal  with  property  which  does  not  belong  to 
him,  cannot  reasonably  hope  to  escape  lia- 
bility if,  because  of  his  unauthorized  acts  in 
relation  thereto,  innocent  parties  are  made 
to  suffer  loss.  Judgment  affirmed.  All  the 
Justices  concurring. 


(lis  Oa.  1027) 
BANK  OF  LAWBBNOBVILLB  t.  JONBS. 

(Supreme  Oonrt  of  Georgia.    July  20,  1901.) 
MONEY  PAID  FOR  DBFSNDANT-^-BVIDENCB. 
An  action  for  money  alleged  to  have  been 
paid  by  the  plaintiff  upon  the  detendanf  ■  or- 
der, and  for  the  latter  b  use,  is  not'  toaUined 
by  evidence  showing  that  i^o  such  order  was 
ever  given  or  i^aid. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Gwinnett  county; 
Sam  J.  Winn,  Judge. 

Action  by  D.  C.  Jones  against  the  Bank  oi 
Lawrenceville.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Beversed. 

T.  U.  Peoples  and  a  H.  Brand,  for  plain- 
tiff in  error.  M.  U  Hutchlns»  Jr.,  for  defend- 
ant In  error* 

LUMPKIN,  P.  J.  An  ordinary  action  upon 
an  open  account  was  brought  by  D.  0.  Jones 
against  the  Bank  of  Lawrenceville.  The 
copy  of  the  account  attached  to  the  plain- 
tiff's petition  was  as  follows:. 

Bank  of  Lawrenceville,  Dr.,  to  D.  0.  Jones. 

1889.  Aug.  17.  To  balance  due  on  Int 
Rev.  Stamps  paid  by  D.  O.  Jonee,  as 
per  order  of  bank,  June  27,  1808. ..  •  $20  00 

Interest  to  date « 1  44 

$21  44 

The  defendant  answered,  denying  indebted* 
ness  to  the  plaintiff.  It  appeared  at  the  trial 
that  the  bank  addressed  to  H.  A.  Rucker, 
United  States  collector  of  internal  revenue 
at  Atlanta,  Ga.,  a  written  order  for  revenue 
stamps  of  certain  denominations  therein  des- 
ignated. Accompanying  this  order  was  cash 
to  the  amount  of  $101.08.  The  evidence  in 
behalf  of  the  plaintiff  showed  that  he  was  a 
derk  in  the  collector's  office,  and  that  in  pur- 
suance of  his  duties  as  such  derk  he  under- 
took to  ffil  the  order,  and  transmit  the  stamps 
to  the  bank.  The  testimony  introduced  by 
him  also  tended  to  show  that  the  order  really 
covered  stamps  to  the  value  of  $121.08,  that 


t  he  by  mistake  forwarded  to  the  bank  stamps 
amounting  in  value  to  the  sum  last  mentioned, 
and  that  he  was  subsequently  required  by  the 
government  to  pay  the  shortage  of  $20.  The 
evidence  in  behalf  of  the  defendant  tended 
to  show  that  it  actually  received  oMy  $101.08 
worth  of  stamps.  There  was  a  verdict  for 
the  plaintiff.  A  motion  for  a  new  trial  was 
made  by  the  bank,  which  was  overruled,  and 
it  excepted. 

The  sole  question  presented  for  our  decl- 
sicm  is  whether  or  not  the  evidence,  taken 
most  favorably  for  the  plaintiff,  warranted 
the  verdict.  We  are  clearly  of  the  opinion 
that  it  did  not  The  action  was  predicated 
upon  the  theory  that  the  bank,  being  indebted 
to  the  government  a  balance  of  $20  for 
stamps  sold  and  delivered  to  it,  ordered  or 
requested  Jones  to  pay  this  balance;  that  he 
accordingly  did  so;  and  that  the  bank  thus 
became  indebted  to  him  for  money  laid  out 
and  expended  for  its  use  and  by  its  direction. 
His  proof  affirmatively  showed  that  no  such 
order  was  ever  given  or  payment  made,  but 
that  he  improvidently  sent' to  the  bank  stamps 
belonging  to  the  United  States  government, 
which  had  not  been  paid  for,  and  that  it  held 
him,  in  his  capacity  as  a  mere  servant  of  Its 
internal  revenue  collector,  accountable  for  the 
consequences  of  his  mistake.  It  is  obvious, 
therefore,  that  there  was  a  fatal  variance  be- 
tween the  allegata  and  the  probata,  and  it 
follows  that  the  trial  Judge  erred  in  not  set- 
ting the  verdict  aside.  Judgment  reversed. 
All  the  Justices  concurring. 


(Ill  G*.  1046) 

GBNTRAL  OF  GBORGIA  RT.  CO.  T. 

GRADY. 

(Supreme  Court  of  Georgia.    July  22,  1001.) 

INSTRUCTIONS— ABSTRACT   PROPOSITIONS— IN- 
JURY TO  BMPIiOYA— ACT  OF  OOD. 

1.  Requests  to  charge,  which  assume  the 
truth  of  one  side  or  the  other  of  a  controverted 
question  of  fact,  are  properly  refused. 

2.  When  a  charge  sumclentiy  covers  all  of 
the  material  issues  involved,  failure  to  give 
specific  instructions  on  a  particular  point  is  not 
cause  for  a  new  trial;  nor  is  an  unimportant 
inaccuracy  In  stating  to  the  jury  the  couten- 
tlons  of  the  losing  party. 

d.  A  charge  embracing  an  abstractly  correct 
and  pertinent  principle  of  law  is  not  rendered 
erroneous  by  a  failure  to  charge  some  other 
legal  principle  applicable  to  the  case. 

4.  lliere  was  in  the  present  case  sufficient 
evidence  to  support  tiie  verdict;  both  as  to  lia- 
bility and  amount. 

(Syllabus  by  the  Court)  . 

Error  from  superior  court  Washington 
county;   B.  D.  Evans,  Judge. 

Action  by  Hugh  Orady  against  the  Central 
of  Oeorgia  Railway  Company.  Judgment  tofc 
plaintiff.    Defendant  brings  error.    Affirmed. 

Lawton  A  Cunnlnghaiti,  for  plaintiff  in  er- 
ror. O'Connor,  O'Byme  &  Hartrldge  and 
Twiggs  &  Oliver,  for  defendant  in  error. 

LUMPKIN,  P.  J.  On  ICarch  81,  1807,  a 
washout  occurred  on  the  line  of  the  Central 
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of  Georgia  RaUway  Company.  One  of  its 
trains  ran  into  the  chasm  thus  occasioned, 
and  Hugh  Grady,  the  fireman  on  the  locomo- 
tive, was  seriously  injured.  He  brought  his 
action*  and  obtained  a  verdict  against  the 
company  for  $7,000.  It  is  now  before  this 
court  upon  exceptions  to  a  Judgment  overrul- 
ing its  motion  for  a  new  trial. 

1.  Two  grounds  of  this  motion  assign  error 
upon  the  court's  refusal  to  give  in  charge  to 
the  Jury  certain  written  requests  of  the  de- 
fendant's counsel.  In  each  of  them  the  oc- 
currence under  investigation  was  referred  to 
as  "the  accident"  Whether  it  was  or  was 
not  an  accident  was  the  most  seriously  con- 
tested issue  in  the  case.  Obviously,  then,  it 
was  not  erroneous  to  decline  to  give  instruc- 
tions which,  by  their  very  terms,  assumed  the 
truth  of  the  affirmative  of  this  issue. 

2.  In  other  grounds  complaint  is  made  of 
alleged  omissions  and  inaccuracies  in  char- 
ging with  respect  to  the  contentions  of  the 
defendant,  and  in  failing  to  instruct  the  Jury 
that  the  plaintiff  assumed  the  risks  incident  to 
his  employm^t  The  charge  contained  a 
statement  of  the  respective  contentions  of  the 
parties  and  of  tiie  law  of  the  case,  apparently 
full  enough  to  cover  all  the  material  issues 
involved.  If  more  detailed  instructions  as 
to  the  points  relied  on  by  the  defendant  were 
desired,  they  should  have  been  specially  re- 
quested; and,  if  there  was  any  Inaccuracy  at 
all  in  informing  the  Jury  what  the  defend- 
ant's contentions  were^  it  was  of  minor  im- 
portance. 

8.  While  instructing  the  Jury  as  to  the 
amount  of  damages  to  which  the  plaintiff 
would,  in  the  event  of  a  recovery  by  him,  be 
entitled  on  account  of  impaired  capacity  to 
labor,  the  court  charged:  "In  ascertaining 
what  his  impaired  condition  is,  you  must  look 
to  the  testimony,  and  see  what  his  earning 
capacity  was,  and  what  are  his  disabilities,  if 
his  injuries  are  temporary,  if  his  capacity  for 
labor  is  total  or  partial.  All  of  these  things 
should  be  taken  into  consideration  in  deter- 
mining what  amount  provided  yon  find  that 
he  is  entitied  to  recover."  The  ezcepticos 
to  this  charge  embrace  no  complaint  of  its  ab- 
stract correctness,  but  it  is  alleged  to  be  erro- 
neous because  the  court  failed  to  charge  vari- 
ous other  principles  which  would  have  been 
appropriate.  "A  portion  of  a  charge  wherein 
a  complete,  accurate,  and  pertinent  proposi- 
tion is  stated  is  not,  in  and  of  itself,  errone- 
ous, simply  because  it  fails  to  embrace  an  in- 
struction which  would  be  appropriate  in  con- 
nection with  that  proposition."  Lucas  v. 
State,  110  Ga.  756,  36  S.  E.  87.  See,  also, 
Mclver  v.  Railway  Co.,  108  Ga.  806,  309,  33 
S.  B.  901;  Wood  v.  Collins,  111  Ga.  32,  36 
S.  B.  423;  Keys  v.  State,  112  Ga.  392,  37  S. 
B.  762;  Power  Co.  v.  Walker,  Id.  725,  38  S. 
B.  107;  Raihroad  Co.  v.  Barnes,  113  Ga.  212, 
38  S.  B.  756. 

4.  The  foregoing  disposes  of  all  the 
grounds  of  the  motion  for  a  new  trial  except 
those  which  attack  the  verdict  as  being  con- 


trary to  evidence,  etc.,  and  excessive.  We 
have  studied  the  brief  of  evidence  closely 
and  carefully,  and  have  reached  the  conclu- 
sion that  there  was  sufficient  testimony  to 
support  the  verdict  both  as  to  liability  and 
amount  The  evidence  did  not  as  the  able, 
zealous,  and  eloquent  counsel  for  the  com- 
pany so  eamestiy  insisted,  demand  a  finding 
that  the  catastrophe  was  attributable  to  a 
rain  so  sudden,  violent  and  unprecedented 
as  to  be  necessarily  characterized  as  the  "act 
of  God."  There  was  testimony  to  show  that 
the  rains  had  been  heavy,  and  almost  continu- 
ous, for  weeks  before  the  washout  In  view 
of  this  fact,  we  are  of  the  opinion  that  the 
evidence,  taken  as  a  whole,  while  it  did  not 
demand,  at  least  warranted,  a  finding  that 
the  company  did  not  exercise  ordinary  care  in 
the  matter  of  Inspecting  and  looking  after 
the  saturated  embankment  in  which  the 
washout  occurred,  and  also  that  the  exercise 
of  such  diligence  would  have  led  to  a  discov- 
ery of  its  existence  in  time  to  give  due  warn- 
ing thereof  to  those  in  charge  of  the  train 
upon  whicb  Grady  was  at  work.  We  cannot 
hold,  as  matter  of  law,  that  the  verdict  was 
for  an  amount  too  large.  There  were  facts 
and  figures  to  sustain  it  On  the  whole,  we 
discover  no  legal  or  valid  reason  for  ordering 
a  new  trial.  Judgment  affirmed*  All  the 
Justices  concurring. 


(lit  Ga.  llfiS) 
HOLliBS  0t  aL  T.  HOLMBS  et  at 
(Supreme  Court  of  Georgia.    July  24,  1901  .> 

DIRBCTINO   VBRDICT— CONFUCTINO   B¥I- 

DBNCB. 
This  court  having,  at  the  March  term,  18119 
(33  S.  B.  216,  106  Ga.  868),  decided  that  the 
petition  of  the  plaintiffs  in  this  case  set  forth 
a  cause  of  action  entitling  them  to  a  recovery, 
and  the  evidence  on  the  second  trial  haviug 
Bnbetantially  sustained  the  allegations  of  that 
petition,  the  court  erred  in  directing  a  verdict 
for  the  defendants.  There  was  a  conflict  in  the 
evidence,  and  the  case  should  consequently 
have  been  submitted  to  a  jury. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Oglethorpe  coun- 
ty;  S.  Reese,  Judge. 

Action  by  Carter  Holmes  and  others  against 
Joseph  Holmes  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Re- 
versed. 

Saml.  H.  Sibley,  for  plaintiffs  In  error. 
Strickland  &  Green,  for  defendants  In  error. 

LEWIS,  J.  This  case  was  formerly  before 
this  court  upon  a  demurrer  to  the  plaintlffa* 
petition,  which  was  sustained  by  the  court  be- 
low, and  the  Judgment  was  reversed  on  the 
ground  that  the  petition  as  amended  set  forth 
a  good  cause  of  action.  See  Holmes  ▼. 
Hohnes,  106  Ga.  858,  33  S.  B.  216.  An  exam- 
ination of  the  record  now  before  us  discloses 
that  the  evidence  for  the  plaintiffs  sustained 
the  material  allegations  of  their  petition.  In 
fact,  the  Judge  of  the  court  below  seema  to 
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have  80  considered,  for  he  oTerraled  a  motion 
by  defendants'  counsel  to  nonsuit  the  case. 
It  is  true  that  the  defendants  introduced  eyi- 
dence  tending  to  contradict  that  introduced 
by  the  plaintiffs.  When  the  defendants  clos- 
ed, the  court  directed  a  verdict  In  their  fa^ 
▼or.  This  was  error.  The  evidence  was  con- 
flicting in  many  particulars,  and  the  Jury 
should  have  been  allowed  to  determine  its 
relative  weight  and  credibility.  See,  on  this 
point,  Golson  v.  Meyers,  80  Ga.  489,  5  S.  B. 
504;  Bond  v.  Brewer,  96  Ga.  443,  26  S.  B. 
421  (3) ;  Hall  v.  Worley,  99  Ga.  310,  25  S.  E. 
698;  Thompson  v.  Cody,  100  Ga.  771,  28  S. 
B.  669.  There  are  other  grounds  in  the  mo- 
tion for  a  new  trial,  but  none  of  sufBcient 
importance  to  require  discussion  here.  We 
reverse  the  Judgment  solely  on  the  ground 
that  the  court  erred  in  directing  a  verdict  for 
the  defendants.  Judgment  reversed.  All  the 
justices  concurring. 


(US  Ga,  1017) 

WESTERN  UNION  TEL.  00.  v.  WAXEL- 
BAUM et  al. 

(Supreme  Court  of  Georgia.    July  20,  1901.) 

TELEGRAM— NEGLIQBNCE  IN  TRANSMISSION— 
CONDITIONS— REASONABLENESS. 

1.  While  the  sendee  of  a  telegraphic  mes- 
sage has  a  right  of  action  against  the  company 
for  any  damages  he  may  sustain  in  coBsequence 
of  its  negligence  in  the  transmission  of  a  mes- 
sage to  nim,  he  is  bound  by  the  reasonable 
terms  of  the  contract  made  between  the  com- 
pany and  the  sender  of  the  message. 

2.  Where  one  delivers  for  transmission  to  a 
telegraph  company  a  message  written  on  the 
blank  of  another  company,  the  blank  containing 
printed  instructions  that  the  message  shall  be 
sent  subject  to  the  terms  and  conditions  printed 
on  the  back  thereof,  the  reasonable  conditions 
therein  set  out  are  binding,  notwithstanding 
they  are  in  the  form  of  a  contract  with  a  com- 
pany other  than  the  one  to  which  the  message 
IS  delivei'ed.  The  delivery  and  acceptance  of 
such  a  message  is,  in  effect,  an  adoption  by  the 
parties  of  the  blank  contract  made  in  the 
name  of  the  other  company. 

3.  A  provision  in  such  a  contract  that  the 
company  will  not  be  liable  for  damages  or  stat- 
atory  penalties  in  an^  case  where  the  claim 
is  not  presented  in  writing  within  60  days  aft- 
er the  message  is  filed  for  transmission  is  rea- 
sonable and  binding. 

4.  The  evidence  failing  to  disclose  In  what 
amonnt,  if  any,  the  plamtiffs  were  damaged, 
the  court  erred  in  directing  a  verdict  in  their 
favor  for  the  definite  amount  for  which  suit 
was  brought. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  J.  J.  Waxelbaum  &  Go.  against 
the  Western  Union  Telegraph  Company. 
Judgment  for  plaintiffs.  Defendant  brings 
error.    Reversed. 

Ouerry  A  Hall  and  Wm.  F.  Blne^  for  plain- 
tiff in  error.  Hardeman,  Davis,  Turner  ft 
Jones,  for  defendants  in  error. 

IiBWIS,  J.  In  November,  1888,  Waxel- 
baum &  Oo,»  a  firm  doing  business  In  Macon, 


6a.,  telegraphed  to  Kennard  &  Co.,  of  Chi- 
cago, to  ascertain  the  price  of  eggs.  In  re- 
ply th'ey  received  the  following  telegram: 
"Telegram  received  market  higher  advan- 
cing fifteen  and  half  lowest  today  quick  tele- 
gram.** It  seems  to  be  conceded  that  the 
original  message  as  delivered  for  transmis- 
sion to  the  Western  Union  Telegraph  Com- 
pany (the  plaintiff  in  error)  by  Kennard  A 
Co.,  In  Chicago,  read  "sixte^i  and  half"  in- 
stead of  ''fifteen  and  half,"  and  that  an  error 
was  made  by  some  employ^  of  the  telegraph 
company  in  the  transmission  of  the  message. 
On  the  faith  of  the  telegram  as  received  by 
them,  Waxelbaum  A  Co.  ordered  a  large  ship- 
ment of  eggs  from  Kennard  A  Co.,  and  when 
they  came  discovered  for  the  first  time  that 
the  price  was  16^  cents  per  dozen.  They 
took  the  eggs,  however,  at  the  advanced 
price,  and,  it  seems,  disposed  of  them  in  Ma- 
con. Later  they  sued  the  telegraph  company 
in  a  Justice's  court  of  Bibb  coxmty  for  breach 
of  contract  for  $75,  the  amount  alleged  to 
have  been  lost  by  them  on  account  of  the 
negligent  failure  to  properly  transmit  the  tele- 
gram. The  defendant  filed  an  answer  deny- 
ing indebtedness,  and  setting  up  that  the 
plaintiffs  had  failed  to  comply  with  a  clause 
in  the  written  contract  between  the  company 
and  the  sender  of  the  message,  stipulating 
that  the  company  would  not  be  liable  for 
damages  or  statutory  penalties  in  any  case 
where  the  claim  was  not  presented  in  writing 
within  60  days  after  the  message  was  filed 
with  the  company  for  transmission.  Judg- 
ment was  rendered  for  the  plaintiffs  in  the 
justice's  court  and  the  defendant  appealed 
to  a  Jury  in  the  superior  court.  After  hear- 
ing the  evidence,  the  Judge  of  the  superior 
court  directed  a  verdict  for  the  plaintiffs  for 
the  full  amount  sued  for,  and  the  defendant 
excepted.  The  original  message  sent  by  Ken- 
nard A  Co.,  which,  by  consult,  was  sent  to 
this  court  with  the  bill  of  exceptions,  was 
written  on  a  blank  of  the  Postal  Telegraph 
Cable  Company,  and  delivered  by  the  sender 
to  an  agent  of  the  Western  Union  T^egraph 
Company  in  Chicago.  At  the  top  of  the 
blank,  Just  preceding  the  written  message, 
are  the  following  words:  ''Send  the  following 
message,  without  repeating,  subject  to  the 
terms  and  conditions  printed  on  the  back 
hereof,  which  are  hereby  agreed  to."  Among 
the  conditions  referred  to  is  one  as  follows: 
''This  company  will  not  be  liable  for  damages 
or  statutory  penalties  in  any  case  where  the 
claim  is  not  presented  in  writing  within  sixty 
days  after  the  message  Is  filed  with  the  com- 
pany for  transmission." 

1,  2.  It  Is  hardly  necessary  to  argue  *  the 
very  evident  legal  proposition  that  where,  as 
in  the  present  case,  the  sendee  of  a  tele- 
graphic message  sued  the  telegraph  company 
for  a  breach  of  a  contract  entered  into  between 
the  company  and  the  sender  of  the  message, 
he  is  bound  by  all  the  reasonable  conditions 
embodied  in  that  contract    See  Stamey  t. 
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Telegraph  Co.,  92  6a.  618,  18  SL  B.  1008,  44 
Am.  St  Rep.  96.  And  It  can  make  no  differ- 
ence, as  was  contended  by  connsel  for  the 
defendants  in  error,  tliat  the  original  message 
was  written  on  a  blank  of  a  different  com* 
pany  from  the  one  which  received  and  trans* 
mltted  the  telegram.  It  Is  true  that  the  print* 
ed  contract  on  the  back  of  the  blank  was  in 
the  name  of  the  Postal  Telegraph  Gable  Com- 
pany, and  recited  that  that  company  was  to 
transmit  and  deliver  the  message  subject  to 
the  terms  and  conditions  therein  set  out;  but 
Kennard  &  Go.  took  the  message  to  the  West- 
em  Union  Telegraph  Company,  and  explicitly 
directed  it  to  ''send  the  following  message, 
without  repeating,  subject  to  the  terms  and 
conditions  printed  on  the  back  hereof,  which 
are  hereby  agreed  to."  The  Western  Union 
Telegraph  Company  accepted  and  undertook 
to  transmit  the  messs^ge  on  those  tarms.  The 
parties,  then,  adopted  the  Postal  Telegraph 
Cable  Company's  form  of  contract,  and  it  nec- 
essarily follows  that  they,  together  with  the 
sendee,  are  bound  by  Its  reasonable  terms 
and  conditions. 

3.  It  is  not  denied  that  the  plaintiffs  below 
failed  to  file  in  writing  a  claim  against  the  tele- 
graph company  within  60  days  after  the  mes- 
sage was  filed  with  it  for  transmission  by 
Kennard  &  Co.,  nor  is  any  attempt  made  to  ex- 
plain their  noncompliance  with  the  clause  In 
the  contract  making  such  a  requirement  one 
of  the  terms  of  the  acceptance  of  the  mes- 
sage by  the  company.  That  this  clause  of 
the  contract  was  reasonable,  and  therefore 
obligatory,  is  not  open  to  question.  See  Hill 
V.  Telegraph  Co.,  85  6a.  425,  11  S.  E.  874,  21 
Am.  St.  Rep.  166,  citing  Brown  v.  Insurance 
Co.,  24  Ga.  97,  and  Underwriters*  Agency  ▼. 
Sutherlin,  55  6a.  266.  See,  also,  Melson  t. 
Insurance  Co.,  97  6a.  722,  25  S.  E.  189;  As- 
sociation V.  Robinson,  104  6a.  272,  30  S.  B. 
9ia  42  L.  R.  A.  261. 

4.  The  record  discloses  an  entire  failure  on 
t^e  part  of  the  plaintiffs  to  prove  in  what 
sum,  if  any,  they  were  damaged.  While  the 
document  attached  to  the  justice's  court  sum- 
mons sets  out  the  indebtedness  of  the  de- 
fendant to  the  plaintiffs  as  $75,  there  Is  no 
evidence  to  sustain  this  allegation.  It  does 
not  appear  how  many  of  the  eggs  shipped  to 
them  by  Kennard  A  Go.  were  sold  by  the 
plaintiffs,  or  at  what  prices  they  were  sold. 
On  the  contrary,  one  of  the  plaintiffs  testified 
to  his  inability  to  state  at  what  price  the 
eggs  were  sold.  It  Is  not  satisfactorily 
shown  that.  If  the  telegram  had  been  prop- 
erly transmitted,  the  plaintiffs  would  have 
received  any  more  for  the  eggs  than  they  did 
receive.  It  is  to  be  presumed  that  they  ex- 
acted the  highest  market  prices  on  the  eggs 
which  they  did  sell.  Having  failed  complete- 
ly to  prove  any  definite  amount  in  which  they 
bad  suffered  through  the  alleged  negligence 
of  the  defendant,  they  were  not  entitled  to 
have  a  verdict  directed  In  their  favor  for  the 
entire  sum  for  which  tiiey  sued.  Judgment 
reversed.    All  the  justices  concurring. 


(lis  (ku  1002) 
HIER9  T.  MILL  HAVEN  CO. 
(Sapreme  Court  of  Georgia.    July  20,  1901.^ 

BXBCUTORT  LICENSE— RBVOCATION. 
After  a  person  has  made  improvements 
or  Invested  capital  which  must  have  necessari- 
ly Dreceded  the  enjoyment  of  a  license  granted 
to  him,  it  becomes  an  agreement  for  a  valua- 
ble consideration,  and  the  licensee  a  purchaser 
for  value.  While  such  a  license  is  executory^ 
as  a  general  rule  it  is  revocable,  but  not  after 
It  is  executed.  Especially  are  the  principles 
above  stated  applicable  in  a  case  where  the 
license  was  originally  granted  in  writing,  and 
upon  a  valuable  consideration  moving  to  the 
licensor. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Screven  county; 
Evans,  Judge. 

Action  between  J.  M.  Hlers  and  Mill  Haven 
Company.  From  the  judgment,  both  parties 
bring  error.    Reversed. 

White  &  Boykin  and  Charlton  &  Charlton, 
for  plaintiff.  B.  K.  Ov^rstreet  and  Mackal) 
&  Anderson*  for  defendant. 

COBB,  J.  Without  regard  to  the  question 
as  to  whether  the  instrument  under  which 
Hlers  claims  created  an  estate  for  years,  an 
easement,  or  a  license  in  Deaton  and  his  as- 
signee, the  tram  road  which  has  been  con- 
structed upon  the  land  of  Wade  is,  for  the 
term  specified  In  the  contract,  the  property 
of  Hlers,  and  he  Is  entitled  to  the  free  en- 
joyment thereof  without  molestation  or  hin- 
drance from  Wade  or  any  one  claiming  under 
him.  The  conclusion  just  stated  can  be  prop- 
erly reached,  even  though  the  rights  of  Hlers 
upon  the  land  of  Wade  be  those  of  a  licensee 
only.  In  Cook  v.  Pridgen,  45  6a.  339,  340, 
Judge  McCay,  after  stating  that  a  license, 
even  in  writing.  Is  revocable,  says:  "But  it 
does  not  always  follow  that  a  license  Is  revo- 
cable at  the  will  of  the  party  giving  the  li- 
cense. Even  a  temporary  license  must  be  con- 
sidered as  intended  to  continue  until  the  ob- 
jects of  the  parties  are  attained,  as  where, 
even  in  courts  of  law.  It  has  been  held  that 
a  mere  license  to  overflow  land  with  water, 
by  a  dam  for  a  sawmill,  cannot  be  revoked 
during  the  continuance  of  the  dam,  since  it 
may  fairly  be  presumed  that  the  parties  in- 
tended the  license  to  last  that  long  at  least" 
In  Sheffield  y.  Collier,  3  6a.  87,  Judge  Lump- 
kin says:  "Where  acts  have  been  done  by 
one  party,  upon  the  faith  of  a  license  given 
by  another,  the  latter  will  be  estopped  from 
revoking  it  to  the  injury  of  the  former,  and 
this  even  if  the  exercise  of  the  right  grlven  by 
the  license  is  of  a  nature  to  amount  to  the 
enjoyment  of  an  easement  or  other  Incor- 
poreal hereditament"  In  Mayor,  etc.,  v. 
Franklin,  12  6a.  248,  Judge  Nlsbet  says  that 
even  a  parol  license  is  not  revocable  In  every 
case,  and  that  '*lf  the  enjoyment  of  it  must 
be  preceded  necessarily  by  the  expenditure 
of  money,  and  the  grantee  has  xAade  Improve- 
ments or  Invested  capital  in  consequence  of 
it.  It  becomes  an  agreement  for  a  valuable 
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oonildenitlon,  and  he  a  purchaser  for  value. 
In  such  cases  the  books  say  that  it  wonld 
be  against  all  conscience  to  permit  the  gran« 
tor  to  recall  the  license  as  soon  as  the  benefit 
(ixpected  from  the  expenditure  is  beginning 
to  be  derived.  While  ezecntory,  as  a  general 
TOle,  it  is  revocable,  but  not  after  It  is  ex- 
ecuted." See,  also,  Rawson  v.  Bell,  46  Ga« 
19;  City  Council  v.  Burom,  03  Oa.  74,  19  S.  B. 
SaO,  and  cases  cited.  If  the  right  to  revoke 
a  license  is  taken  away  by  the  fact  that  the 
licensee  has  acted  on  it  and  expended  money 
and  made  improvements  upon  the  faith  of  the 
license,  much  more  would  the  right  to  revoke 
be  taken  away  where  the  license  was  orig- 
inally granted  upon  a  valuable  consideration 
moving  from  the  licensee  to  the  licensor.  In 
the  present  case,  under  the  contract  creating 
the  license,  if  it  be  treated  merely  as  a  license, 
the  licensor  is  given  what  may  properly  be 
considered  as  very  valuable  rights  during  the 
continuance  of  the  license,  such  as  free  wharf- 
age, and  transportation  of  merchandise  and 
farm  products  over  the  tram  road,  as  well  as 
warehouse  privileges,  and  at  the  expiration  of 
the  license  the  tram  road  and  warehouse  or 
bouses  become  the  property  of  the  lioensor. 
In  such  a  case  the  licensor  is  not  only  not  per- 
mitted to  do  that  which  would  be  a  complete 
revocation  of  the  license,  but  he  Is  also  pro- 
hibited from  doing  anything  which  would 
materially  interfere  with  the  licensee  in  the 
enjoyment  of  the  license;  that  is,  anything 
which  would  amount  to  a  partial  revocation 
of  the  license.  Hiers,  as  the  assignee  of  Dea- 
ton  under  the  contract  between  him  and 
Wade,  is  entitled  to  the  free  and  unrestricted 
use  of  the  tram  road  constructed  in  accord- 
ance with  the  contract,  and  anything  which 
interferes  with  this  free  and  unrestricted  use 
cannot  be  imposed  upon  him,  without  his  con- 
sent, by  Wade  or  any  one  claiming  under  him. 
It  needs  no  argument  to  demonstrate  that  the 
crossing  of  Hiers'  tramway  by  another  tram- 
way at  any  point  is  an  obstruction  of  his  right 
to  the  free  use  and  enjoyment  of  his  tram- 
way and  an  invasion  of  his  property  Interest 
tn  the  tramway,  notwithstanding  he  may  have 
no  interest  In  the  land  upon  which  It  Is  sit- 
uated. There  may  be  a  difference  of  opinion 
as  to  how  much  he  may  be  damaged  by  suqh 
a  crossing,  but  there  can  be  no  two  opinions 
about  the  fact  that  damage  results  to  the 
owner  of  the  tramway  by  having  another  con- 
structed across  It  Wade  should  in  tne  con- 
tract have  reserved  the  right  to  permit  others 
to  cross  the  tramway  which  Deaton  was  au- 
thorized to  construct,  if  he  desired  to  grant 
such  a  privilege  to  others.  Hiers  was  the 
owner  of  the  tramway,  and  had  a  right  to  the 
possession  and  use  of  it  during  the  time  fixed 
In  the  contract  under  which  he  claimed,  and 
the  attempt  of  Wade  to  confer  the  right  upon 
some  one  else  to  cross  this  tramway  was  fu- 
tile, and  the  court  should  have  enjoined  the 
constmctton  of  the  crossing  which  was  at- 
tempted to  be  made  by  the  MIU  Haven  Com- 
pany,   As  the  judge  erred  In  refusing  to  en- 


Join  the  construction  of  fiie  crossing,  the  as- 
signments of  error,  In  both  the  main  and  cross 
bills  of  exceptions,  were  well  taken.  Judg- 
ment on  each  bill  of  exceptions  reversed.  All 
the  Justices  concurring. 


(US  Qa.  11B8) 
KQBD  ▼.  HOLBBOOK. 
(Supreme  Goort  of  Georgia.    July  24,  190L} 

BXBICFTIONS— LIMITATIONS— PROCEBDS    OF 

PROPBRTY. 

1.  An  exeinption  of  personalty,  which  was 
applied  for  December  7,  1877,  and  granted 
January  2,  1878,  and  which  embraced  property 
amounting  to  less  In  value  than  is  allowed 
onder  the  constitution  of  1877,  is  valid  as 
against  debts  subsequently  contracted,  and  the 
conrt  below  erred  in  holdmg  to  the  contrary. 

2.  The  conrt  also  erred  in  holding  ti^at  tiio 
property  claimed  as  exempt  in  this  case  was 
subject  to  a  fi.  fa.  issued  from  a  judgment  ob- 
tained upon  a  debt  contracted  subsequently  to 
the  allowance  of  the  original  exemption,  it  ap- 
pearing that  the  property  sought  to  be  subject- 
ed constituted  the  proceeds  of  the  exempted 
property,  in  connection  with  the  labor  of  the 
applicant  and  his  family. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Hart  county; 
S.  Reese^  Judge. 

Action  by  J.  W.  Holbrook  against  Aaron 
Reed,  trustee.  Judgment  for  plaintiff  on 
levy  of  execution.  Defendant  filed  daim  In 
behalf  of  wife.  Judgment  holding  property 
subject,  and  defendant  brings  error.  Re- 
versed. 

W.  L.  Hodges,  J.  H.  Skelton*  and  O.  O. 
Brown,  for  plaintiff  In  error.  A.  Q.  Hc- 
Gurry,  for  defendant  in  error. 

LEWIS,  J,  Land  levied  on  under  an  exe- 
cution airalnst  Reed  was  claimed  as  home- 
stead property  In  a  claim  filed  by  htm  in  be- 
half of  his  wife.  On  the  trial  of  the  claim 
case  he  admitted  that  he  was  in  possession 
of  the  property,  and  assumed  the  burden  of 
proof.  He  testified:  "I  am  the  head  of  a 
family,  now  consisting  of  myself  and  *niy 
wife,  Amanda  Reed.  At  the  time  the  home- 
stead was  set  apart,  she  was  my  wife. 
*  ^  ^  I  did  not  then  own  any  land,  bnt 
the  land  now  levied  on  is  the  proceeds  of 
my.  homestead,  purchased  and  paid  for  out 
of  the  annual  crops  and  accumulations  made 
by  the  use  of  the  property  set  apart  in  the 
homestead,  tn  connection  with  my  labor  and 
the  labor  of  my  wife  and  children."  It  ap- 
pears that  the  exemption  in  question  was 
applied  for  December  7, 1877,  and  was  grant- 
ed in  January,  1878.  The  application  stated 
that  the  exemption  was  applied  for  '*under 
article  7,  S  1,  of  the  constitution  of  the  state 
of  Georgia  of  1868."  Oounsel  for  the  plain- 
tiff objected  to  Its  introduction,  basing  their 
objection  on  the  ground  that  it  was  void  as 
to  judgment  creditors  for  the  reason  that 
the  homestead  was  set  apart  under  the  con- 
stltntion  of  1868,  after  the  adoption  of  the 
constitution  of  1877.  The  court  sustained 
the  objection.    No  farther  evidence  was  In- 
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troduced.  The  court  directed  a  verdict  that 
the  property  was  subject,  and  the  claimant 
made  a  motion  for  a  new  trial  on  the 
grounds  that  the  verdict  was  contrary  to  law 
and  the  evidence,  and  that  the  court  erred 
in  excluding  from  evidence  the  exemption 
papers,  and  in  directing  a  verdict  Q'he  mo- 
tion was  overruled,  and  the  movant  except- 
ed. 

If  the  exemption  of  personalty  involved 
in  this  case  had  been  greater  in  amount  than 
that  allowed  under  the  constitution  of  1877, 
the  question  might  well  be  raised  as  to  its 
validity.  Such,  however.  Is  not  the  case. 
While  the  application  stated  that  it  was 
made  under  the  constitution  of  1868,  the  fact 
is  that  the  exemption  was  applied  for  after 
the  adoption  at  the  polls  of  the  constitution 
of  1877,  and  was  granted  after  the  governor 
had  officially  proclaimed  the  result  of  the 
election.  The  value  of  the  personalty  set 
apart  was  well  within  the  limit  allowed  by 
the  constitution  of  1877,  being  far  below  $1,- 
600;  and  the  mere  fact  that  the  application 
stated  that  the  exemption  was  applied  for 
under  the  constitution  of  1868  cannot  affect 
the  validity  of  the  homestead  granted  under 
the  constitution  of  1877.  It  is  quite  true  that 
one  cannot  have  a  homestead  or  exemption 
set  apart  to  him  which  shall  be  governed 
by  a  law  which  has  gone  out  of  existence 
before  the  homestead  or  exemption  was  ap- 
plied for  or  set  apart;  but  the  original  ex- 
emption In  the  present  case  Is  governed  as 
much  by  the  constitution  of  1877  as  by  that 
of  1868,  and  will  not  be  declared  worthless 
simply  because  the  application  prayed  that 
it  be  set  apart  under  the  constitution  of 
1868.  We  conclude,  therefore,  that  the  court 
below  erred  in  excluding  evidence  as  to  the 
existence  of  the  homestead,  and  in  directing 
the  Jury  to  return  a  verdict  finding  the  prop- 
erty claimed  subject  to  the  plaintiff's  fi.  fa., 
and  we  accordingly  send  the  case  back  for 
a  new  trial.  Judgment  reversed.  All  the 
JuBtlces  concurring. 


ai3  Gft.  1111) 

liAYQR,  ETC.,  OP  CITY  OP  BiAOON  v. 
DANNBNBBRG. 

(Supreme  Oourt  of  Georgia.    July  23,  1901.) 

OBSTRUCTION  OP  DRAIN— INJURY  TO  LOT 
OWNBR— DAMAGES— BVIDENCB. 

LAflsnming  that  the  city  was  liable  to  re- 
spond in  damages  to  the  plaintiff  because  of 
negligence  in  permitting  a  drain  or  culvert  pla- 
ced across  the  street  for  the  pui*pose  of  allow- 
ing the  surface  water  to  flow  from  his  lot  to 
become  obstructed,  the  damages  which  may  be 
recovered  are  only  those  which  were  occasioned 
by  reason  of  the  fact  that  the  escape  of  the 
water  was  thns  prevented. 

2w  In  such  a  case,  where  damages  are  claim- 
ed for  depreciation  in  the  value  of  the  lot,  as 
well  as  injuries  to  houses  situated  thereon,  evi- 
dence of  the  cost  of  repairing  and  rendering 
the  houses  habitable  is  not  relevant  or  admis- 
sible only,  as  such  evidence  is  confined  to  the 
items  of  cost  necessary  to  repair  or  supply  de- 
fects occasioned  by  the  collection  of  the  water 
apon  the  lot.    (a>  in  sudi  a  case  the  city  can- 


not properly  be  held  liable  for  injuries  to  the 
houses  and  the  removal  of  parts  thereof  bj 
persons  trespassing  on  the  property,  (b)  Even 
if  the  city  be  negligent  in  permitting  the  mouth 
of  a  drain  or  culvert  to  be  so  obstructed  as 
not  to  carry  away  the  water  from  the  lot,  the 
owner  is  nevei'theless  charged  with  the  duty 
of  caring  for  and  protecting  his  property  as 
far  as  he  may  be  able,  and  the  consequences 
of  his  failure  to  do  so  will  not  be  chargeable 
to  the  dty. 

3.  In  a  case  of  the  character  indicated,  the 
reasonable  rental  value  of  the  houses  on  the  lot 
becomes  a  pertinent  and  legal  subject  of  in- 
quiry, but  evidence  by  the  owner  or  his  agent 
that  he  "should"  have  received  a  named  sum 
for  a  given  time  as  rent  if  the  houses  had  been 
occupied  is  not  competent  proof  of  such  value. 

4.  Where,  In  such  a  case,  damages  to  houses 
on  the  lot  is  shown  as  an  element  of  recovery, 
and  it  appears  that  this  damage  "was  occasion- 
ed, not  only  by  the  action  of  water  confined 
on  the  lot,  but  also  by  natural  decay  not  inci- 
dent thereto,  and  by  trespassers  as  well,  and 
tlie  amount  of  damage  sustained  by  the  action 
of  the  water  alone  is  not  clearly  Indicated  by 
the  evidence,  such  proof  of  damage,  without 
more,  does  not  afford  a  legal  basis  tor  recov- 
ery. 

(Syllabus  by  the  Ooart) 

Brror  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Action  by  Joseph  Dannenberg  against  the 
mayor  and  council  of  city  of  Macon.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Minter  Wimberly,  for  plaintiff  In  error. 
Hardeman,  Davis  A  Turner,  for  defendant 
in  error. 

PBB  CURIAM.    Judgment  reversed. 


(lis  Oa.  1148) 
HENDERSON  v.  STTATB. 
(Supreme  Oourt  of  Georgia.    July  24,  1901.) 
STABBING— INOICTMSNT. 
An   alternative    charge   in   an   accusatiou 
that  the   accused   cut   and   stabbed    a  named 
person  with  a  knite,  "or  some  other  lilLe  instru- 
ment," renders  the  accusation  bad  on  special 
demurrer. 
Lewis,  J.,  dissenting. 
(Syllabus  by  the  Oourt) 

Error  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Stewart  Henderson  was  indicted  for  stab- 
bing. A  demurrer  to  the  indictment  was 
overruled,  and  he  brings  error.     Reversed. 

Marlon  W.  Harris  and  R.  D.  Feagln,  for 
plaintiff  in  error.  Wm.  Brunson,  SoL  Glen., 
for  the  State. 

COBB,  J.  The  accused  was  arraigned  up- 
on an  accusation  charging  him  with  the  of- 
fense of  stabbing.  It  being  therein  alleged 
that  he  did  "unlawfully,  with  a  Imife,  or  some 
other  like  instrument,  cut  and  stab**  a  named 
person.  To  this  accusation  the  accused  de- 
murred upon  the  ground  "that  the  dharge  Is 
In  the  alternative,"  and  for  this  reason  the 
accusation  Is  fatally  defective.  The  demur- 
rer was  overruled,  and  he  excited. 

Pleadings  which  are  In  the  alternative  are 
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defective  In  form,  and  this  defect  may  be 
taken  advantage  of  by  special  demurrer. 
Shipman,  Com.  Law  PL  S  405,  p.  266;  Stepb. 
PL  (Heard)  •387,  388;  Wbart  Cr.  PL  (9tb 
Ed.)  §  161;  10  Enc.  PL  &  Prac.  p.  538.  This 
ancient  and  well-settled  rule  of  pleading  is 
still  of  force  in  this  state.  Sanders  v.  State, 
86  6a.  717,  12  S.  E.  1058  (2);  Grantham  v. 
State,  89  Ga.  121,  14  S.  E.  892  (2).  Every 
alternative  statement  in  an  indictment,  how- 
ever, will  not  vitiate  it  If  the  disjunctive 
can  be  properly  construed  to  be  synonymous 
with  "to  wit,"  the  alternative  allegation  will 
not  render  the  indictment  bad.  So  it  was  held 
that  an  indictment  for  horse  stealing,  which 
charged  that  the  horse  stolen  was  of  a  "bay 
or  brown"  color,  would  not,  on  account  of 
this  alternative  statement,  be  held  bad,  be- 
cause "bay"  and  "brown"  meant  the  same 
thing.  State  y.  Gilbert,  13  Vt  647.  See,  also. 
State  y.  Ellis,  4  Mo.  474;  Cobb  v.  State,  45 
6a.  11.  If  that  which  follows  the  disjunctive 
in  the  indictment  can  be  properly  construed 
to  be  merely  descriptive  of  that  which  pre- 
cedes It,  and  not  an  independent  allegation, 
the  alternative  statement  will  not  make  the 
indictment  fataHy  defective.  See  State  y. 
Hester,  48  Ark.  40,  2  &  W.  339.  Finally,  if 
the  disjunctive  and  all  that  follows  it  can  be 
rejected  as  surplusage,  then  the  alternative 
averment  will  not  be  ground  for  quashing  the 
indictment  State  v.  Corrigan,  24  Conn.  286; 
State  y.  Newsom,  13  W.  Va.  859.  The  rule 
seems  to  be  that,  If  the  disjunctive  averment 
need  not  be  supported  by  proof,  or  if  the  proof 
which  Is  to  be  admitted  thereunder  is  the 
same  as  that  which  would  be  admitted  under 
the  Immediately  preceding  averment,  or  some- 
thing which  would  be  purely  explanatory 
thereof,  the  Insertion  of  the  disjunctive  alle- 
gation will  not  render  the  pleading  defective. 
When  this  rule  Is  applied  to  the  indictment 
involved  in  the  present  case,  it  can  be  readily 
seen  that  the  disjunctive  is  not  used  in  the 
sense  of  "to  wit,"  because  that  which  follows 
refers  to  a  different  instrument  from  a  knife. 
Although  It  Is  true  it  refers  to  an  instrument 
.of  a  like  nature.  Neither  can  that  which  fol- 
lows the  disjunctive  be  treated  as  explana- 
tory of  the  word  "knife,"  because  it  distinct- 
ly appears  that  the  language  was  not  intended 
to  refer  to  a  knife,  but  to  some  other  Instru- 
ment of  a  like  character.  Can  It  be  properly 
rejected  as  surplusage?  As  we  understand 
the  rule,  no  averment  In  an  indictment  can  be 
rejected  as  surplusage  which  is  descriptive 
either  of  the  offense  or  of  the  manner  in  which 
It  was  committed.  All  such  averments  must 
be  proven  as  laid,  or  the  failure  to  prove  the 
same  as  laid  will  amount  to  a  variance.  If 
evidence  can  be  offered  in  support  of  the  al- 
legation, the  allegation  cannot  be  rejected  as 
surplusage.  If  the  state  failed  to  prove  in  this 
ease  that  the  stabbing  was  done  with  a  knife, 
yvhy  would  not  evidence  be  admissible  under 
the  other  allegation  that  it  was  done  with  a 
razor,  or  dirk,  or  any  other  sharp  instrument? 
The  charge  as  to  the  weapon  might  have  been 


cumulative,  naming  various  weapons,  and  the 
proof  of  any  one  would  have  supported  the 
allegation;  but  this  does  not  prevent  the  al- 
ternative allegation  from  being  the  subject 
of  exception  by  the  accused,  if  he  takes  ad- 
vantage of  It  at  the  proper  time,  and  in  the 
proper  way.  In  Langston  v.  State,  109  Ga. 
153,  35  S.  E  1G6,  779,  the  accused  was  char- 
ged with  having  seduced  a  virtuous  unmarried 
female  "by  persuasion  and  promise  of  mar- 
riage, and  by  other  false  and  fraudulent 
means."  It  was  ruled  that  the  words,  "and 
by  other  false  and  fraudulent  means,"  could 
not  be  treated  as  surplusage,  and  that  a  spe- 
cial demurrer  calling  for  more  specific  infor- 
mation as  to  the  false  and  fraudulent  means 
used  was  well  taken.  In  that  case  the  ac- 
cused was  charged  with  seduction,  and  the 
words  last  quoted  merely  described  in  gen- 
eral terms  the  manner  in  which  the  offense 
was  committed.  In  the  present  case  the  ac- 
cusation charges  the  offense  of  stabbing,  and 
the  general  words,  "some  other  like  instru- 
ment" likewise  describe  In  general  terms  the 
means  used.  If  the  general  words  quoted  in 
the  case  dted  cannot  be  treated  as  surplusage, 
we  do  not  see  how,  on  principle,  the  descrip- 
tive words  used  in  the  present  accusation  can 
be  so  treated.  As  these  words  can  be  treated 
neither  as  surplusage  nor  as  synonymous  with 
what  precedes  the  disjunctive,  the  charge  in 
the  alternative  cannot  be  held  to  be  good  as 
against  a  special  demurrer.  The  case  of 
Homsby  y.  State,  94  Ala.  66,  10  S.  E.  522  (4), 
will  be  found  to  be  exactly  in  point  on  the 
question  made  in  the  present  case.  Very 
great  changes  have  been  wrought  in  the  rules 
of  criminal  pleading,  but  It  is  still  the  law  of 
this  state  that  a  person  accused  of  crime  is 
entitled  to  an  Indictment  which  is  good  in 
matter  of  form  as  well  as  in  substance,  if  he 
is  fortunate  enough,  as  In  the  present  case,  to 
have  an  attorney  sufficiently  well  skilled  in 
the  rules  of  pleading  to  point  out  by  special 
demurrer  the  defect  In  the  indictment  The 
accusation  was  defective.  This  defect  was 
one  which  could  be  properly  taken  advantage 
of  by  special  demurrer,  and  the  judge  erred 
in  not  quashing  the  accusation.  Judgment 
reversed.  All  the  justices  concurring,  except 
LEWIS,  J.,  dissenting. 

(118  Ga.  776) 
WBSTEEN  &  A«  B.  CO.  y.  HYE3R. 
(Supreme  Court  of  Georgia.    July  18,  1901.) 

APPBALr-RECORI>-JUDICIAL  COONIZANCO— 
DBATH  OF.  BMPLiOTfi— DAMAGES. 

1.  A  mere  statement  in  a  brief  of  evidence 
that  the  plaintiff  "introduced  in  evidence  the 
mortality  and  annuity  tables  in  the  seventieth 
Georgia  Report"  does  not  authorize  this  court 
to  take  judicial  cognizance  of  the  contents  of 
the  tables  published  by  the  official  reporter  as 
an  a^pndiz  to  that  volume. 

2.  The  right  of  the  plaintiff  In  the  present 
case  to  recover  of  the  defendant  was  clearly 
established,  and  it  does  not  appear  that  the  ver- 
diet  was  excessive. 

Simmons,  0.  J.,  and  Lewis,  J.,  dissenting. 

(Syllabus  by  the  Court) 
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Bnor  from  saperior  court,  Bartow  county; 
A.  W.  Fite,  Judge. 

Action  by  Fannie  Hyer  against  the  West- 
em  &  Atlantic  Railroad  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Payne  A  Tye  and  J.  M.  Neel,  for  plaintiff 
in  error.  Burton  Smith  and  Albert  S.  John- 
son, for  defendant  in  error. 

LUMPKIN,  P.  J.  Mrs.  Fannie  Hyer 
brought  against  the  railroad  company  an  ac- 
tion for  damages  for  the  homicide  of  her 
husband,  who,  while  in  the  defendant's  serv- 
ice as  a  locomotive  engineer,  was  killed  in  a 
collision.  There  was  at  the  trial  ample  evi- 
dence to  show  that  with  respect  to  this  col- 
lision the  defendant  was  negligent.  Its  main 
contention  was  that  the  deceased  was  also 
guilty  of  negligence  contributing  to  his  death* 
The  jury  returned  a  verdict  for  ^^,500  against 
the  company.  It  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  It  excepted* 
The  grounds  of  this  motion  were  that  the 
verdict  was  contrary  to  law  and  to  the  evi- 
dence^ that  it  was  excessive^  and  that  the 
court  erred  in  giving  certain  instructions  to 
the  Jury  as  to  the  manner  of  using  the  mor- 
tality tables  appearing  in  70  Oa.  844r-«48v 
Append.,  and  in  failing  to  give  certain  other 
instructions  in  relation  thereto. 

1.  The  first  question  presented  for  our 
consideration  is  whether  or  not,  in  view  of 
the  brief  of  evidence,  we  can  properly  under- 
take to  pass  upon  those  grounds  of  the  mo- 
tion which  allege  error  in  charging  or  omit- 
ting to  chaige  with  reference  to  the  tables 
above  mentioned.  An  examination  of  the 
brief  of  evid^ice  discloses  that  it  contains 
but  a  single  reference  to  these  tables,  the 
same  being  expressed  as  follows:  "Plaintiff 
here  Introduced  in  evidence  the  mortality  and 
annuity  tables  in  the  seventieth  Georgia  Re- 
port" It  is  manifest  that,  in  the  absence  of 
certain  and  definite  information  as  to  the  con- 
tents of  the  tables  thus  relPerred  to,  no  re- 
viewing court  could  intelligently  determine 
what  should  or  should  not  have  been  charged 
with  respect  thereto.  The  truth  of  this  self- 
evident  proposition  was  conceded  by  the 
learned  counsel  for  the  plaintiff  in  error,  but 
their  insistence  was  that  the  meager  refer- 
ence in  the  brief  of  evidence  to  the  seven- 
tieth volume  of  our  Reports  was  all  that  was 
necessary  to  bring  before  this  court  the  mat- 
ter appearing  on  the  designated  pages  of  that 
report.  In  other  words,  they  contended  that, 
as  the  brief  of  evidence  showed  that  cer- 
tain tables  appearing  on  those  pages  were  in- 
troduced In  evidence,  this  court  should  take 
Judicial  cognizance  of  what  was  there  shown. 
To  this  we  cannot  agree.  The  mere  fact  that 
certain  tables  were  published  by  the  official 
reporter  of  this  court  in  the  form  of  an  ap- 
pendix to  the  seventieth  Georgia  does  not 
authorize  us  to  take  Judicial  notice  of  the 
contents  of  the  tables  there  to  be  found.    On 


the  contrary,  we  have  no  authority  to  look 
outside  of  the  recorc^  of  any  given  case  for 
the  purpose  of  discovering  something  which 
that  record  should,  but  does  not,  itself  dis- 
close.   So  far  as  we  have  been  able  to  ascer- 
tain, the  furthest  this  court  has  ever  gone 
in  treating  as  evidence  a  document  not  set 
forth  either  in  a  brief  of  evidence  or  bill  of 
exceptions  was  in  the  case  of  Bagland  v. 
Barringer,  41  Ga.  114,  in  which  a  majority 
of  the  court  held  that  it  would  take  Judicial 
notice  of  the  contents  of  a  proclamation  is- 
sued by  the  governor  of  this  state  in  compli- 
ance with  the  terms  of  a  statute  giving  him 
direction  in  the  premises.    Even  if  the  doc- 
trine announced  in  that  case  can  be  said  to 
have  any  application  to  one  like  the  present, 
the  decision  rendered  therein  is  not  binding 
as  authority,  for  the  reason  that  Chief  Jus- 
tice Brown  dissented  therefrom.    The  fore- 
going makes  it  sufficiently  apparent  that  we 
cannot  properly  or  intelligently  pass   upon 
such  of  the  grounds  of  the  motion  for  a  new 
trial  as  relate  to  charges  or  omissions  to 
charge  concerning  the  use  which  the  Jury 
might  make  of  the  tables  above  referred  to. 
2.  As   already   intimated,-  the   Jury   were 
fully  warranted  in  finding  against  the  com- 
pany, and  the  only  remaining  question  is 
whether  or  not  their  verdict  was  excessive. 
We  cannot,  as  matter  of  law,  hold  that  it 
was.    Though  the  plaintiff's  husband  at  the 
time  of  his  death  was  about  64  years  of  age, 
there  was  evidence  to  warrant  the  Jury  in 
concluding  that  he  was  an  unusually  strong, 
robust,  and  vigorous  man,  who  in  all  prolMu 
bility  would  have  been  able  to  perform  his 
duties  as  a  railroad  engineer  for  many  years 
longer.  There  was,  It  is  true,  testimony  tend- 
ing to  show  that  he  was  beginning  to  nmnlfest 
physical    infirmities   incident   to   advancing 
years,  and  could  hardly  be  expected  to  be 
able  to  do  active  service  as  an  engineer  for 
more  than  2  or  3  years.    As  a  reviewing  court 
we  cannot,  however,,  undertake  to  say  what 
the  Jury  should  have  found  as  to  the  ex- 
pectancy of  the  deceased,  or  the  probable 
continuance  of  his  ability  to  perform  actlva 
work.     Giving  to  the  evidence  as  a  whole 
the  view  most  favorable  to  the  plaintiff,  It 
can  be  fairly  said  that  it  was  reasonable  to 
conclude  the  deceased  might  have  efficiently 
performed  his  duties  as  a  locomotive  engineer 
for  8  or  10  years  longer,  had  he  not  been 
killed.     Several  of  the  witnesses  described 
him  as  a  vigorous  man,  apparently  not  over 
55  years  of  age;  while  there  was  evidence 
to  the  effect  that  a  locomotive  engineer  not 
Infrequently  successfully  continued  his  call- 
ing until  he  reached  the  age  of  70,  or  even  75 
years  of  age.    The  deceased  was  at  the  tlnde 
of  his  death  earning  an  income  In  excess  of 
$1,200  per  annum.     From  these   figures   It 
will   readily  be  seen  that  the  recovery  of 
$5,500  was  sustainable,  and  that  it  would  b<» 
going  too  far  to  hold,  as  matter  of  law,  that 
a  verdict  for  that  amount  was  unwarranted. 
Judgment  affirmed. 
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SIMMONS.  C.  J.,  and  LEWIS,  J.  (dissent- 
ing).  Courts  take  Judicial  notice  *ot  the 
standard  mortality  and  annuity  tables,  with- 
out proof.  1  Greenl.  Er.  (16th  Ed.)  §  6e;  17 
Am.  &  Eng.  Enc.  Law  <2d  Ed.)  900,  and  cases 
cited;  Bradner,  Ey.  190;  1  TayL  Ey.  ft  19,  and 
American  notes;  Thayer,  Oas.  Ev.  306  et 
seg.  Where,  therefore,  the  record  discloses 
that  certain  standard  mortality  and  annuity 
tables,  found  in  70  Ga.  844,  Append.,  were 
introduced  in  evidence,  and  the  motion  for 
new  trial  complains  of  a  manifest  error  com- 
mitted by  the  trial  Judge  against  the  plain- 
tiff in  error  in  his  charge  to  the  Jury  in  refer- 
ence to  the  use  of  the  tables,  but  the  brief  of 
evidence  does  not  contain  a  copy  of  the 
tables  used  on  tlie  trial,  this  court  should 
not,  merely  because  the  tables  are  not  copied 
in  the  brief  of  evidence,  refuse  to  consider 
the  error,  and,  as  a  result  of  so  doing,  affirm 
the  Judgment,  but  should  talce  Judicial  notice 
of  the  tables,  and  reverse  the  Judgment  deny- 
ing a  new  trial,  according  to  the  decision  in 
Railroad  Co.  r.  Smith,  94  Ga.  107,  20 
S.  B.  763.  Under  the  ruling  of  the  majority, 
the  plaintiff  in  error  loses  its  case  because  it 
failed  to  bring  up  in  the  record  a  copy  of  a 
set  of  tables  whose  contents  tlie  law  pre- 
sumes the  court  to  know,  and  as  to  which, 
if  it  has  forgotten  them,  it  can  refresh  Its 
memory  by  reference  to  them  as  published 
in  its  own  Reports. 


(113  Qa.  979) 

POWELL  V.  ALFORD. 

(Supreme  Court  of  Georgia.    July  20,  1901.) 

ACTION  BEFORB  JU8TICB»-PLIBAD1N0. 

Under  section  4116  of  the  Oiyil  Code,  which 
prescribes  how  suits  in  a  justice's  court  shall 
be  brought,  "such  justice  or  notary  public  shall 
attach  a  copy  of  the  note,  account  or  cause  of 
action  sued  on  to  [the]  summons  at  the  time 
the  same  is  Issued."  The  above-<}uoted  lan- 
guage was  tsiken  from  the  act  of  September  21, 
1881  (Acts  1880-81,  p.  66).  Since  the  passage 
of  that  act,  the  plaintiff  in  an  action  in  a  Jus- 
tice's court  must  set  forth,  with  some  degree 
of  certainty,  his  cause  of  action,  and,  having 
done  so,  must  recover,  if  at  all,  upon  the  cause 
as  laid,  and  cannot  recover  upon  a  different 
and  distinct  ground  of  liability. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  G.  W.  Powell  against  G.  W.  Al- 
ford.  Judgment  for  plaintiff  before  a  Jus- 
tice, and  defendant  brought  certiorari.  From 
an  order  setting  the  Judgment  aside,  plaintiff 
brings  error.    Affirmed. 

Ben  J.  Conyers,  for  plaintiff  In  error.  Al- 
bert ft  Hughes,  for  defendant  in  error. 

FISH,  J.  Powell  brought  suit  in  a  Justice's 
court  against  Wood  as  principal,  and  Alford 
as  guarantor,  on  an  open  account.  The  sum- 
mons issued  by  the  Justice  and  the  copy  of  the 
account  thereto  attached  both  showed  that 
Alford  was  sued  as  guarantor.  Upon  the 
trial,  after  the  introduction  of  the  evidence, 
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the  magistrate  dismissed  the  case  as  to  Al- 
ford* and  rendered  Judgment  in  favor  of  the 
plaintiff  against  Wood.  The  plaintiff  ap- 
pealed the  case  to  a  Jury,  who  rendered  a  ver- 
dict in  favor  of  the  plaintiff  against  Alford 
alone,  and  the  magistrate  entered  Judgment 
accordingly.  Alford  tools  tbe  case  by  cer- 
tiorari to  the  superior  court,  alleging,  in  his 
petition,  among  other  things,  that  the  verdict 
was  contrary  to  law  and  the  evidence.  The 
court  sustained  the  certiorari,  set  the  verdict 
and  Judgment  against  Alford  aside,  and  dis- 
missed the  case  as  to  him,  stating  that  the 
case  was  controlled  by  a  question  of  law.  In 
an  opinion  accompanying  this  Judgment,  our 
learned  brother  of  the  trial  bench  says:  '*The 
suit  was  against  J.' F.  Wood  and  G.  W.  Alford, 
guarantor.  No  amendment  was  made  either 
to  the  summons  or  the  account  sued  on,  both 
of  which  stated  Alford  to  be  guariEintor.  I 
cannot  surmise  a  possible  amendment  or  send 
the  case  back  on  such  a  surmise.  The  plain- 
tiff, having  so  sued  Alford,  must  so  recover 
against  him,  if  at  all.  He  could  not,  in  such 
a  suit,  recover  against  him  as  sole  principal 
debtor.  He  clearly  cannot  recover  against 
him  as  guarantor  under  the  evidence,  be- 
cause, if  there  was  any  guaranty,  it  was  in 
parol,"  "Plaintiff  in  error,  however,  insists 
that  the  evidence  made  out  a  case  of  original 
undertaking,  not  guarai^ty,  against  Alford, 
and  that  a  verdict  against  him  as  principal 
debtor  can  stand,  even  if  the  summons  and 
account  be  construed  as  alleging  a  cause  of 
action  against  him  in  the  character  of  'guar- 
antor,' because  there  is  practically  no  plead- 
ing in  a  Justice  court,  and  there  should,  of 
course,  be  none."  We  agree  with  his  honor 
that  no  recovery  could  be  had  against  Al- 
ford as  guarantor,  because  the  evidence  did 
not  show  any  guaranty  in  writing,  land  that 
the  plaintiff,  having  sued  him  as  guarantor, 
could  not  recover  against  him  as  principal 
debtor.  To  support  the  contention  that,  un- 
der the  evidence,  a  verdict  against  Alford,  as 
principal  debtor,  can  stand,  although  he  was 
sued  as  guarantor,  the  two  cases  upon  which 
the  plaintiff  in  error  mainly  relies  are  Howell 
V.  Field,  70  Ga.  502,  and  Baldwin  v.  HIoes,  73 
Ga.  739.  In  the  first  of  these  cases  It  was 
held  that,  though  the  defendant  was  sued 
"on  promise  to  pay  the  debt  of"  two  other 
named  persona,  a  Judgment  could  b^  lawfully 
rendered  against  him  upon  proof  showing 
that,  by  agreement  between  all  parties  con- 
cerned, he  had  become,  by  substitution,  the 
real  debtor  of  the  plaintiff,  the  original  debt- 
ors being  released,  without  amending  the  sum* 
mons  to  conform  to  this  proof.  In  the  other 
case  it  was  held  that  one  sued  in  a  Justice's 
court  as  guarantor  could  be  held  liable  upon 
proof  showing  that  his  promise  to  pay  the 
debt  was  an  original  undertaking  on  his  part 
Either  of  these  cases,  especially  the  latter, 
might  afford  authority  for  sustaining  the  con- 
tention of  the  plaintiff  in  error,  were  it  not 
for  the  fact  that  they  were  each  brought  In  a 
Justice's  court  before  the  passage  of  the  act 
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of  September  21,  1881  (Acts  1880-81,  p.  66). 
This  fact  In  reference  to  tbe  Howell  Case  we 
have  ascertained  from  the  record  In  that 
case  on  file  In  this  court,  and  In  the  Baldwin 
Case  It  is  shown  by  the  reporter's  statement 
of  the  case,  which  precedes  the  opinion  of  the 
court.  The  act  of  1881  amended  the  previous 
law,  in  reference  to  suits  In  a  Justice's  court, 
by  requiring  that  "the  Justice  or  notary  pub- 
lic shall  attach  a  copy  of  the  note,  account,  or 
cause  of  action  sued  on  to  [the]  summons  at 
the  time  the  same  is  Issued.'*  This  require- 
ment is  now  a  part  of  section  4116  of  the  CIyU 
Code,  which  provides  how  suits  In  justices' 
courts  shall  be  brought  In  the  case  of 
Vaughan  v.  McDaniel,  73  Ga.  97,  which  was 
decided  at  the  term  preceding  the  one  at 
which  the  decision  In  the  Baldwin  Case  was 
rendered,  it  was  held  that  "the  object  of  the 
act  of  1880  (Code,  S  4139),  which  required  the 
summons  In  Justices'  courts  to  have  the  cause 
of  action  sued  on  attached  thereto,  was  to 
give  the  defendant  notice  what  he  was  re- 
quired to  meet,  and  since  its  passage  such 
cause  cannot  be  changed  to  a  totally  different 
cause  of  action."  The  act  here  referred  to  Is 
really  the  act  of  September  21, 1881.  See  Acts 
1880-^81,  p.  66.  This  decision  is  directly  in 
point,  and  is  conclusive  upon  the  question  un- 
der consideration.  If  the  cause  of  action  set 
forth  in  the  exhibit  attached  to  the  summons 
cannot  be  changed  to  a  totally  different  one, 
certainly  a  suit  upon  one  cause  of  action  can- 
not be  supported  by  proof  establishing  an  en- 
tirely different  and  distinct  ground  of  UablUty 
against  the  defendant.  Since  the  passage  of 
the  act  of  1881  the  plaintiff  in  an  action  in 
a  Justice's  court  must  set  forth  his  cause  of 
action  with  some  degree  of  certainty,  and, 
having  done  so,  cannot  recover  on  a  different 
and  distinct  ground  of  liability.  Judgment 
afi^rmed.    All  the  Justices  concurring. 


013  Ga.  1114) 

TINDAIX  V.  WBSTCOTT,  Sheriff. 
SAMD  V.  NISBET,  Clerk. 
(Supreme  Court  of  Georgia.    July  28,  1901.) 

MQNBY  IN  GUSTODIA  LBQIS—RECDIVSR— MIS- 
APPROPRIATION OP  FUNDS— CONTBMPT  OF 
GOURT  —  PUNISHMENT  —  HABEAS  CORPUS  — 
POVERTY. 

1.  A  person  who  has,  by  the  order  of  a  court 
of  competent  Jurisdiction,  been  appointed  re- 
ceiver of  the  property  of  an  Insolvent  debtor, 
becomes  an  executive  officer  of  the  court  which 
appointed  him,  and  the  property  received  by 
him,  or  the  money  arising  from  its  sale,  is  in 
coBtodia  legis. 

2.  If  a  receiver  has  been  directed  by  the  court 
to  deposit  a  fund  arising  from  the  sale  of  the 
property  of  the  debtor,  in  banks,  subject  to  be 
withdrawn  only  on  his  check  when  the  same 
has  been  countersigned  by  the  judge  presiding 
In  the  court  which  appointed  him,  and  in  viola- 
tion of  his  duty,  and  in  disregard  of  the  order 
of  the  court,  tne  receiver  obtains  such  fund 
from  the  banks  on  checks  not  countersigned, 
and  appropriates  the  same  to  his  own  use, 
then,  regardless  of  the  question  whether  or  not 
ISie  Dank  is  liable  for  such  wrongful  payment, 
such  receiver  is  in  direct  contempt  of  the  court, 
whose  officer  he  is;   and  he  may  be  attached 


and  punished  fOr  contempt  in  disregarding  the 
orders  of  the  court,  and  also  for  a  failure  or 
refusal,  when  so  oroered,  to  pay  into  court  the 
fund  so  misappropriated,  (a)  A  creditor  prima 
facie  entitled  to  participate  in  the  fund  so 
withheld  is  a  proper  par^  to  move  an  attach- 
ment against  the  defaulting  receiver,  and,  in 
the  absence  of  any  such  motion,  the  judge  pre- 
siding, on  information  derived  from  any  source, 
should  cause  proper  inquiry  to  be  made  as  to 
the  facts,  and,  if  found  to  be  true,  take  proper 
steps  to  compel  the  return  of  the  money. 

3.  The  high  degree  of  care  proper  to  be  exer- 
cised in  the  preservation  of  funds  arising  from 
the  seizure  of  the  property  of  a  citizen  requires 
that  a  receiver  intrusted  with  such  a  fund 
should  be  held  to  a  rigid  accountability,  and  if, 
on  proper  order,  he  fails  or  refuses  to  deliver 
the  same,  it  is  the  duty  of  the  court  to  compel 
him  to  do  so  by  the  use  of  all  lawful  means; 
and,  to  that  end,  it  is  not  illegal  to  adjudge 
him  to  be  in  contempt  for  sudi  failure,  and 
imprison  him,  nor  to  continue  such  imprison- 
ment, for  the  continuing  contempt  in  refusing 
to  deliver  the  money,  for  such  a  time  as  may 
be  necessary  to  com^l  its  production,  (a) 
After  he  has  been  adjudged  in  contempt  and 
imprisoned  for  a  refusal  to  deliver  the  fund,  he 
will  not  be  discharged  under  a  writ  of  habeas 
corpus  sued  out  before  another  judge  on  the 
ground  that  he  is  unable,  by  reason  of  his  pov- 
erty, to  comply  with  the  order;  but  It  rests 
in  tne  sound  legal  discretion  of  the  judge  who 
committed  him,  or  who  is  presiding  in  the  court 
which  committed  him,  to  determine  whether  it 
is  or  is  not  in  the  power  of  the  receiver  to  re- 
store the  fund.  (b>  Whether  a  receiver  is  or 
is  not  unable,  by  proper  effort,  to  restore  a 
fund  intrusted  to  his  keeping  as  an  officer  of 
the  court,  and  which  he  has  willfully  misappro- 
priated, is,  both  at  common  law'  and  under  our 
statute,  a  question  which  may  be  determined 
by  the  presiding  judge,  and  is  not  one  which 
is  required  to  be  submitted  to  a  Jury. 

4.  The  receiver,  in  effect  having  admitted  a 
misappropriation  of  the  fund  committed  to  his 
safe-keeping,  was,  in  any  event,  in  contempt, 
and,  without  regard  to  the  fact  of  the  disquali- 
fication of  the  presiding  judge  who  passea  the 
order  requiring  him  to  pay  the  fund  into  court, 
was  subject  to  be  held  therefor  by  the  judge 
who  heard  the  case.  Under  the  facts  of  this 
case,  as  shown  by  the  record,  the  receiver  will 
not  be  heard  to  urge  such  disqualification. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  comity; 
J.  S.  Candler,  Judge  in  Nisbet  Case;  J.  H. 
Lnmpkln,  Judge  in  Westcott  Case. 

Action  by  Robert  A.  Nisbet  against  H.  C. 
Tindall.  Judgment  holding  defendant  gailty 
of  contempt  Action  by  H.  C.  Tindall 
against  6.  S.  Westcott,  sheriff,  seeking  dis- 
charge of  plaintiff  by  habeas  corpus.  Judg- 
ment for  respondent,  and  in  both  cases  Tin- 
dall brings  error.  Cases  consolidated,  and 
judgments  afilrmed. 

John  P.  Ross,  for  plaintUT  in  error.  N.  B. 
Harris,  C.  P.  Steed,  John  I.  Hail,  O.  J.  Wlm- 
berly,  and  Anderson  ft  Grace,  for  defendants 
in  error. 

LITTLB,  J.  There  are  two  cases  pending 
in  this  court  in  each  of  which  practically  the 
same  principles  of  law,  resting  upon  the 
same  facts,  are  involved,  and  the  same  per- 
son is  the  plaintiff  in  error.  The  first  is 
that  of  Tindall  v.  Nisbet,  Ol^k,  in  which  a 
judgment  rendered  by  Judge  Candler,  of  the 
Stone  Mountain  circuit;  holding  the  plalntift 


Ga.) 


TINDALL  y.  WESTCOTT. 


451 


In  error  to  be  in  contempt  of  the  superior 
court  of  Bibb  county,  is  sought  to  be  re- 
versed. In  the  second  case,  which  is  enti- 
tled "TindaU  v.  Westcott,  Sheriff,"  the  same 
plaintiff  in  error  seeks  to  reverse  a  judgment 
rendered  by  Judge  J.  H.  Lumpkin,  of  the 
Atlanta  circuit,  which  refuses  to  discharge 
the  plaintiff  in  error  from  the  custody  of  the 
sheriff  of  Bibb  county  under  the  commitment 
made  by  Judge  Candler.  These  two  cases 
were  by  consent  presented  together  in  this 
court,  and  the  adjudication  now  made  deter- 
mines each. 

After  a  careful  examination  of  the  record, 
and  a  consideration  of  the  alleged  errors 
which  the  faithful  and  able  counsel  repre- 
senting the  plaintiff  in  error  insists  were 
committed  on  the  hearing  of  the  cases  in  the 
superior  court,  we  are  forced  to  the  conclu- 
sion that  no  ^ror  was  committed  by  Judge 
Candler  in  the  rulings  made  in  the  contempt 
case,  nor  by  Judge  Lumpkin  in  the  hearing 
of  the  writ  of  habeas  corpus,  and  we  affirm 
the  Judgment  rendered  in  each  of  said  cases. 
Many  of  the  rulings  made  directly  by  Judge 
Candler  were  necessarily  passed  on  by  Judge 
Lumpkin  on  the  hearing  had  before  him. 
Without  passing  in  detail  on  the  several 
rulings  made  by  Judge  Candler  which  were 
not  involved  in  the  petition  seeking  a  dis- 
charge from  the  custody  of  the  sheriff,  if, 
indeed,  there  be  any,  it  is  sufficient  to  say 
that,  in  our  Judgment,  no  error  which  enti- 
tles plaintiff  to  another  hearing  on  the  pro- 
ceedings to  attach  him  for  contempt,  or  to 
set  aside  the  Judgment  finding  him  to  be 
in  contempt  of  court,  and  ordering  his  im- 
IHrisonment,  was  committed.  In  passing  on 
the  several  questions  raised  on  the  hearing 
before  him,  his  honor  Judge  Candler,  in  ren- 
dering his  Judgment,  did  not,  in  detail,  elab- 
orate the  principles  of  law  upon  which  his 
decision  was  made  to  rest.  But,  in  formu- 
lating the  Judgment  by  which  he  refused  to 
discharge  the  plaintiff  in  error  from  the  cus- 
tody of  the  sheriff,  his  honor  Judge  Lump- 
kin deals  at  length  and  in  detail  with  the 
legal  questions  involved  in  the  consideration 
of  the  case  on  its  merits.  And  the  opinion 
rendered  by  this  able  Judge,  which  we  find 
incorporated  in  the  record,  seems  to  be  so 
decisive  of  every  material  question  raised, 
and  so  clearly  and  forcibly  expresses  the 
view  which  we  entertain  of  the  law  relating 
to  these  questions,  that  we  incorporate  it 
herein,  and  adopt  it,  as  satisfactorily  estab- 
lishing the  correctness  of  the  conclusions 
which  we  have  reached,  and  which  are  an- 
nounced in  the  headnotes  to  these  two  cases. 
The  opinion  so  rendered  is  as  follows: 

"In  passing  upon  a  proceeding  seel^ing  to 
obtain  a  discharge  from  the  custody  by  writ 
of  habeas  corpus,  it  is  my  general  custom 
simply  to  order  a  discharge,  or  to  refuse  It 
and  remand  the  prisoner.  But  the  present 
case  is  one  of  such  importance  and  interest 
that  I  feel  it  to  be  the  duty  of  the  presiding 
judge  to  do  more  than  this,  and  to  give  some 


expression  of  his  views  on  some  of  the  prin- 
cipal points  Involved.  This  is  indeed  an  im- 
portant case.  It  is  important  to  the  pris- 
oner, because  it  involves  his  liberty.  It  is 
important  to  the  court,  because  it  involves 
the  question  whether  they  can  have  the  as- 
sets which  they  take  into  their  custody  pre- 
served, and  see  that  their  receivers  honestly 
and  faithfully  discharge  their  duties,  and 
properly  dispose  of  property  and  funds  in- 
trusted to  their  keeping,  or  whether  they 
cannot;  in  a  word,  whether  they  can  control 
their  receivers,  or  whether  their  receivers 
shall  control  them.  It  is  also  of  interest  to 
the  judges  to  know  whether,  after  one  of 
them  has  carefully  and  patiently  considered 
the  conduct  of  a  receiver,  and  has  adjudged 
him  in  contempt,  another  judge  of  like  court 
will  promptly  upset  his  Judgment  and  turn 
the  prisoner  loose  on  a  writ  of  habeas  corpus. 
Of  coursoi  if  the  detention  is  Illegal,  the  pris- 
oner will  be  promptly  discharged;  but  if  it 
is  a  matter  of  discretion,  or  of  reviewing 
what  the  Judge  who  rendered  the  Judgment 
has  done,  the  second  Judge  should  no^  be 
overready  to  interfere.  Such  appeals  should 
be  more  naturally  addressed  to  the  Judge 
whose  Judgment  is  sought  to  be  modified  or 
revoked,  or  to  some  other  Judge  with  proper 
Jurisdictioiu  by  petition,  rather  than  to  an- 
other Judge  by  petition  for  habeas  corpus. 
This  case  is  also  of  great  interest  to  the  pub- 
lic When  creditors  or  others  institute  pro- 
ceedings under  which  a  receiver  is  appointed, 
they  and  the  defendants  should  like  to  know 
whether  such  appointment  is  a  means  of  pre- 
serving and  safely  keeping  the  property  and 
funds  involved,  or  whether  it  is  simply  a 
proceeding  to  take  the  property  of  others 
and  turn  it  over  to  a  receiver  for  his  own 
use;  and  whether  at  the  end  of  the  litigation 
they  will  get  what  the  court  placed  in  the 
safe-keeping  of  its  officer,  or  whether  they 
must  be  satisfied  with  the  information  that 
the  receiver  has  misappropriated  their  funds, 
but  that,  inasmuch  as  he  says  that  he  has 
q>ent  them,  the  court  who  appointed  him  is 
helpless  and  powerless  to  compel  the  restora- 
tion or  faithfulness  and  honesty  on  the  part 
of  its  appointee.  It  must  present  to  the 
mind  of  the  litigant  a  rather  cheerless  idea 
of  law  and  courts  if  he  were  told  that  the 
court  could  take  his  property  or  money  out 
of  his  hands  and  place  it  in  the  hands  of  a 
receiver  for  safe-keeping,  but  could  not  see 
that  it  was  safely  kept,  and  that  he  must  be 
quite  content  at  the  end  of  the  case  to  get 
nothing,  if  the  receiver  should  step  up  and 
admit  that  he  had  misappropriated  the  funds, 
but  defy  the  court  to  make  him  perform  his 
duty,  merely  saying  in  effect  that  he  had 
taken  the  money,  but  he  had  also  spent  it, 
and  really  did  not  see  how  he  was  to  deliver 
It  to  those  to  whom  it  rightfully  belonged, 
or  as  the  court  should  direct  The  truth  is 
that  in  these  days,  wh«i  there  is  so  much 
of  peculation  and  dishonesty  in  positions  of 
trustt  for  a  court  to  accept  any  such  excuse^ 
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and  allow  any  snch  precedent  to  be  set  for  f 
truBtees  and  receivers,  would  seem  to  me 
Uttle  short  of  Judicial  outrage  upon  litigants 
and  the  public.  See  Wimpy  r.  Phlnlzy,  68 
Qa.  188.  That  a  thing  may  be  a  crime  does 
not  also  prevent  it  from  being  a  contempt 
Justice  should  ever  be  tempered  with  mercy, 
but  to  temper  Justice  is  not  to  destroy  it,  or 
to  weaken  It  to  the  point  where  sentiment- 
ality for  a  faithless  trustee  or  a  criminal 
(Shall  encourage  crime  in  others,  or  work  a 
positive  wrong  to  the  innocent  and  injured. 
Beceivers  might  as  well  learn  first  that  mis- 
appropriation can  have  but  one  end,~the 
jail.  In  what  I  say,  it  would  seem  needless 
to  remark  that  I  am  actuated  by  no  sort  of 
feeling  against  this  prisoner.  Personally  he 
was  wholly  unknown  to  me^  If  I  had  a 
feeling  towards  him,  It  would  be  one  of  pity 
and  sorrow.  To  hear  of  a  fond  wife  and 
innocent  children  who  must  suffer  on  ac- 
count of  his  wrong  is  touching,  but  It  is  quite 
possible  that  some  of  the  creditors  In  the 
equity  cause  also  have  wives  and  children; 
and  it  is  one  of  the  saddest  things  in  life 
that  a  man  can  never  do  wrong  and  suffer 
alone.  The  web  of  human  lives  is  so  Inter- 
woven that  no  individual  thread  can  be 
drawn  out  to  itself  without  straining  and 
tearing  those  intertwined  with  It. 

*'Many  of  the  points  made  by  the  petitioner 
have  been  passed  upon  and  concluded  by^  the 
judgment  of  the  Hon.  John  S.  Candler,  before 
whom  the  rule  against  the  receiver  was  tried, 
and  who  adjudged  him  in  contempt  and  sen- 
tenced him  to  jail.  To  have  so  adjudged 
must  necessarily  have  covered  and  concluded 
every  fact  necessary  to  such  adjudication.  A 
writ  of  habeas  corpus  Is  not  a  means  of  re- 
viewing a  judgment,  nor  of  considering  wheth- 
er there  were  any  errors  or  irregularities  In 
it;  but  the  Judgment  must  be  so  far  void  that 
the  detention  under  It  Is  illegal,  in  order  to 
authorize  a  discharge  under  this  writ.  A  mo- 
tion to  modify  dr.  a  writ  of  error  may  reach 
errors  or  irregularities,  if  any  exist.  To  a 
large  part,  if  not  all,  of  the  decision,  I  might 
have  sustained  the  demurrer  of  respondent; 
but.  In  the  interest  of  a  full  and  thorough 
hearing  wherever  a  question  of  liberty  is  at 
stake,  I  preferred  to  reserve  the  ruling  on  the 
law  questions  so  raised,  and  decide  the  case 
after  having  before  me  all  that  might  be  law- 
fully offered.  To  illustrate,  in  Judge  Cand- 
ler's judgment  It  is  stated  that  It  is  adjudg- 
ed that  the  receiver  'has  been  and  is  now  in 
contempt  of  court,'  and  it  Is  ordered  and  ad- 
judged that  he  'be  required  to  at  once  pay  to 
the  clerk  of  this  court  the  sum  of  $6,021.17, 
the  same  being  the  amount  which  is  hereby 
adjudged  to  be  in  his  hands,  with  which  he  Is 
properly  chargeable  under  the  evidence,  and 
for  which  he  has  failed  and  refused  to  ac- 
count' That  such  a  judgtnent  is  conclusive 
unless  reversed  or  Bet  aside,  see  Thweatt  ▼. 
Klddoo,  58  Ga.  800. 

"It  is  suggested  that  the  decree  directing 
the  receiver  to  pay  over  the  funds  to  the  derk 


was  not  based  on  pleadings  or  the  record.  I 
do  not  understand  that  a  judge  can  give  no 
direction  to  a  receiver  except  upon  pleadings 
of  parties  and  ftudlngs.  The  recover  is  his 
officer,  and  subject  to  his  directlngs  and  find- 
ings. Suppose  he  deemed  that  a  certain  ac- 
tion of  the  receiver  was  necessary  for  the 
preservation  of  the  fund;  is  he  powerless  to 
order  it  unless  somebody  presents  pleadings 
about  It?  Must  he  induce  some  one  to  plead 
and  get  a  judgment,  before  he  can  order  the 
receiver  to  do  some  necessary  thing?  A  ver- 
dict or  auditor's  report  rarely.  If  ever,  under- 
takes to  direct  the  receiver  what  to  do.  It 
finds  debts,  amounts,  and  priorities,  and  leaves 
the  judge  to  decree  how  and  when  the  re- 
ceiver shall  pay  out  or  deal  with  the  funds  In 
bis  hands,  having  in  view  such  finding. 

"It  is  said  that  the  order  requiring  the 
deposit  by  the  receiver  in  banks  was  a  special 
order,  and  provided  how  the  funds  should  be 
drawn  out,  and  that  the  banks  were  liable 
If  they  let  It  be  taken  out  otherwise.  It  may 
be  said  that  this  was  before  Judge  Candler, 
and  must  have  been  passed  on  by  him.  But, 
If  It  were  an  open  question,  is  It  possible  that 
a  receiver  can  say  to  the  court  In  effect: 
Tou  told  me  to  deposit,  and  Instructed  me  not 
to  draw  out  the  fund,  save  only  to  pay  ex- 
penses, except  in  a  certain  way.  I  violated 
the  Instruction,  and  got  the  fund  and  used  It; 
but  possibly  the  banks  are  liable  for  having 
joined  or  aided  me  in  this  malfeasance,  or  for 
having  allowed  it  wrongfully,  and  therefore 
the  court  Is  powerless  to  deal  with  Its  ofiSicer'? 

"It  is  urged  with  great  earnestness  and 
ability  that  Judge  Felton  was  disqualified 
from  presiding  in  the  equity  case  in  whidi 
the  receiver  was  appointed,  and  was  disquali- 
fied from  making  the  decree  which  contained 
a  direction  to  the  receiver  to  deliver  the 
fund  to  the  clerk;  that  the  decree,  as  to 
the  receiver,  was  a  nullity;  that  the  rule  was 
dependent  on  it  and,  being  dependent  on  a 
nullity,  must  itself  be  void.  It  is  quite  true, 
if  a  proceeding  is  dependent  for  its  own  valid- 
ity upon  a  nullity,  it  must  fall.  It  may  be 
doubted  whether  the  proceedings  before  the 
judgment  of  Judge  Candler  were  wholly  de- 
pendent upon  Judge  Felton's  decree.  But  sup- 
pose they  were;  Is  that  any  ground  of  de- 
fense to  the  receiver?  In  the  first  place,  this 
same  man  was  a  member  of  a  firm  who  were 
plaintiffs  In  the  petition  under  which  the  re- 
ceiver was  appointed.  They  saw  the  case 
steadily  proceed,  without  objection.  This  pe- 
titioner himself  heard  Judge  Felton  discuss 
his  disqualification,  and  decline  to  preside  in 
the  case  unless  by  consent  or  agreement; 
heard  the  judge,  when  urged  to  preside,  in- 
quire if  there  were  any  objection;  sat  silent- 
ly by  and  saw  him  preside  and  make  the  de- 
cree. Can  he  be  heard  to  say  that  Judge  Fel- 
ton was  disqualified?  It  is  said  that  he  was 
only  a  party  to  the  decree  as  a  creditor,  and 
not  as  a  receiver,  and  hence  was  only  bound 
or  estopped  in  the  former  character.  But  be 
Is  the  sanie  man,  and  he  flaw  and  heard  and 
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said  not  a  word  in  any  character.  Bren  If  a 
Judge  who  was  dlsqnalifled  by  reason  of  re- 
lationship to  try  a  case  should  provide  and 
render  a  decree,  his  disqualification  could  not 
be  set  np  as  a  ground  for  a  writ  of  habeas 
corpus.  Daniels  v.  Towers,  79  Qa.  7s5,  7  S. 
K  120;  Shope  ▼.  State,  106  Ga.  226,  82  S.  B. 
140.  Again  this  very  receiver,  as  receiver, 
made  a  report  to  the  court  on  February  21, 
1901,  In  which,  among  other  things,  he  set 
out  that  he  had  made  certain  expenditures  In 
paying  premiums  on  his  bond  as  receiver,  and 
praying  that  they  be  allowed  as  part  of  his 
expenses;  and  they  were  allowed  on  February 
22,  1901,  in  the  very  decree  which  the  said  re- 
ceiver now  seeks  to  attack  as  void.  Can  he 
apply  to  the  judge  for  action,  obtain  the  thing 
he  asks,  and  then  attack  the  decree  which  he 
thus  in  part  obtained,  as  void  on  the  ground 
that  the  judge  was  disqualified  to  act/  If  he 
was  not  estopped  when  he  heard  the  judge 
ask  if  there  were  any  objections  to  his  pre- 
siding, and  said  nothlng,~lf  he  was  then  lis- 
tening only  with  his  individual  ear,  and  was 
deaf  in  his  oflldal  auricle,— surely  the  proceed- 
ing just  above  stated  estops  him.  Is  It  pos- 
sible that  a  receiver  can  act  under  the  orders 
of  a  judge,  make  a  report  to  him,  invoke  and 
obtain  action  by  him,  and  treat  him  as  quali- 
fied to  do  everything  in  the  case,  and  yet  raise 
the  queetioa  of  qualification  when  it  suits 
him?  Is  the  judge  qualified  to  do  what  suits 
the  receiver,  but  disqualified  to  do  what  dis- 
pleases him? 

''It  is  also  urged  that  tiie  receiver  was  en- 
titled to  a  trial  by  jury  under  the  rule  against 
him,  and  this  is  claimed  both  under  the  con- 
stitution and  the  acts  of  the  legislature.  This 
very  question  was  before  Judge  Candler,  and 
was  tried  by  him,  and  a  writ  of  habeas  corpus 
is  not  the  mode  of  reviewing  his  decision. 
15  Am.  ft  £ng.  Bnc.  Law  (2d  Ed.)  176;  People 
V.  District  Court  of  Second  Judicial  Dlst 
(Colo.)  68  Pac  608,  46  L.  R.  A.  855.  But, 
aside  from  this,  the  constitution  of  1877  (Code, 
I  5876)  provides  that  'the  right  of  trial  by 
jury,  except  where  it  is  otherwise  provided  in 
this  constitution,  shall  remain  inviolate.'  This 
provision  confers  no  new  right  of  trial  by 
Jury,  but  merely  guaranties  that  the  right  of 
trial  by  jury  [that  is,  the  pre-existing  or  es- 
tabllslied  right]  shall  remain  inviolate.'  Has 
there  ever  existed  any  right  on  the  part  of  a 
receiver  who  disobeys  the  orders  of  the  court 
of  his  appointment,  and  vlohites  his  duty,  to 
demand  a  jury  trial?  He  has  never  had  any 
such  right  to  be  violated,  and  the  constitution 
has  no  ref  er^ice  to  any  such  matter.  Through 
all. the  Bnglish  practice,  and  under  all  the 
practice  under  the  various  constitutions  of 
this  state.  If  any  such  right  was  ever  allowed 
or  established,  I  am  not  aware  of  it  Brim- 
son's  C^ase,  154  U.  S.  447  (6),  14  Sup.  Ct  1126, 
88  Li.  Ed.  1047;  Bilenbecker's  Case,  184  U.  8. 
31-40  (4),  (5),  10  Sup.  Ct  424,  88  L.  Ed.  801. 
In  Akers  v.  Veal,  66  Oa.  802,  it  is  held  that 
'a  receiver,  when  called  upon  by  a  court  to 
account  for  funds  in  his  hands,  cannot  com- 


mand a  jury  to  pass  upon  such  accounts.* 
Similar  rulings  have  been  made  as  to  equity 
cases.  Lamar  v.  Allen,  108  6a.  159-162,  83 
8.  B.  958;  Heam  v.  Laird,  103  Ga.  271,  276, 
29  S.  B.  978.  An  attachment  proceeding  aris- 
ing in  the  course  of  or  Incident  to  an  equity 
case  is  Itself  very  closely  allied  to  an  equity 
cause.  Hayden  v.  Phinlzy,  67  6a.  758.  Thus 
there  Is  no  constitutional  right  of  trial  by  jury 
In  this  case.  Is  there  any  statutory  right? 
Prior  to  the  act  of  1892,  section  4046  of  the 
present  Code  had  long  stood  on  the  statute 
books,  yet  no  court  ever  supposed  that  under 
it  a  defaulting  receiver  was  entitled  to  a  jury 
trial.  Indeed,  before  the  act  of  1892  it  was 
held  that,  even  as  to  the  others  refusing  to 
deliver  money  to  a  receiver,  there  was  no  such 
right  Ryan  v.  Kingsbery,  88  6a.  361,  14  S. 
B.  596  (3);  Kingsbery  v.  Ryan,  92  6a.  109, 
117,  17  S.  B.  680  (3);  Cobb  v.  Black,  84  6a. 
162.  Besides,  the  supreme  court  has,  in  effect, 
held  that  the  limitations  apparently  sought 
to  be  placed  upon  the  superior  courts  by  that 
sectlcm,  as  to  deflnlng  contempts,  were  uncon- 
stitutional. Looney  v.  State,  111  6a.  168,  86 
S.  B.  630.  In  1802  the  legislature  patiseA  an 
act  which  is  relied  on  as  conferring  on  this 
receiver  a  jury  trial.  Acts  1892,  p.  65;  Code 
1895,  S  4046.  Whether  this  is  an  amcftidment 
by  adding  a  proviso  to  an  unconstitutional 
section,  BO  far  as  the  superior  court  is  con- 
cerned, and,  if  so,  what  effect  it  had,  need  not 
be  discussed.  Sufllce  It  to  say  that,  in  my 
opinion,  it  was  never  the  intention  of  the  leg- 
islature by  the  act  of  1892  to  deal  with  cases 
of  this  character,  nor  to  apply  that  law  to 
them.  That  act  was  passed  to  deal  with  cases 
where  money  was  alleged  to  be  in  possession 
of  a  person  who  refused  to  turn  it  over  to  a 
receiver,  and  similar  cases,  but  not  to  cases 
like  this.  In  reference  to  failing  or  refusing 
to  'pay  over*  money.  Now,  money  which  the 
court  has  in  its  possession  or  custody  hy  its 
receiver  has  already  been  paid  over.  The 
terms  employed  show  that  the  legislature  did 
not  contemplate  a  case  where  the  fund  was 
already  delivered  into  the  hands  of  the  court's 
officer,  and  where  the  court  gives  direction 
to  him.  In  Akers  v.  Teal,  66  6a.  302-304, 
It  is  said:  'Receivers  are  but  the  officers  of 
the  court  appointed  by  them,  and  they  are  re- 
quired to  account  to  the  court  for  all  receipts 
and  dlsbursemento  of  the  fund  received  by 
them.  They  are  not  govamed  by  the  same 
rules  that  regulate  the  proceedings  between 
parties  litigant.  Ordinarily  they  will  not  be 
allowed  to  make  expenditures  which  will  ma- 
terially reduce  the  fund  in  their  hands  with- 
out the  sanction  of  the  court,  and  they  should 
get  permission  as  to  such  ezpenditores  before 
they  are  made,  as  they  are  always  to  be  held 
to  a  strict  accountability  therefor.  A  court, 
in  passing  upon  the  accounte  oi  ite  receiver, 
should  never  ratify  any  expenditure  which 
has  not  been  necessarily  incurred  for  the  ben- 
efit of  the  estate  intrusted  to  his  care.  High, 
Rec.  fi§  798,  799.'  'The  fund  confided  to  a  r^ 
celver  is  considered  aa  being  in  custodia  le 
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for  the  true  own<qr;  the  coart  Itself  havhig 
the  care  of  It  by  its  own  creature  or  receiver, 
and  who  is  often  spoken  of  as  the  officer  of 
the  court.  High,  Rec  §  2.'  Hence,  when  this 
'hand  of  the  court*  is  called  upon  to  deliver 
and  account  for  the  fund,  it  shall  not  be  per- 
mitted to  reply  that  *!  demand  a  jury  to  pass 
upon  my  stewardship  before  I  surrender  it' 
It  seems  clear  that  when  money  has  already 
been  *paid  over'  to  the  receiver,  and  is  in  cus- 
todia  legis,— in  the  keeping  of  this  hand  of  the 
court,— the  legislature  never  dreamed  that  the 
court  could  not  deal  with  its  own  legal  hand 
without  having  a  jury  triaL  The  jury  is  an 
important  factor  in  court  procedure,  but  it 
would  indeed  be  a  remarkable  and  humiliat- 
ing spectacle  if  a  court  having  the  fund  in  its 
custody  through  this  creature  or  officer  of  the 
court  could  do  nothing  save  after  a  Jury  trial, 
with  ensuing  motion  for  a  new  trial  and  bill 
of  exceptions.  To  so  decide  would  be  to  block 
efficient  court  proceedings,  and  to  hold  that 
the  head  cannot  control  its  own  hand  without 
the  aid  of  a  jury.  No  such  act  has  been 
passed,  and,  if  any  such  should  be  proposed, 
it  should  have  the  caption,  'A  bill  to  be  enti- 
tled an  act  to  authorize  and  encourage  misap- 
propriation on  the  part  of  receivers.'  That 
the  geheral  words  used  in  the  act  of  1892  are 
to  be  construed  in  the  light  of  the  purpose  of 
the  act,  see  Lee  v.  Lee,  97  Ga.  736,  787,  25 
S.  E.  174.  Let  it  be  noted  that  this  receiver 
made  no  real  denial  of  having  committed  a 
breach  of  duty. 

"It  is  suggested  that  the  limit  of  twenty 
days'  imprisonment  provided  for  an  act  of 
contempt  applies.  Not  so.  A  failure  or  re- 
fusal to  comply  with  the  order  of  the  court 
to  deliver  or  pay  money,  or  the  like,  or  to 
purge  the  contempt,  is  a  continuing  contempt, 
and  the  court  may  pass  judgment  that  its  offi- 
cer be  imprisoned  until  he  shall  comply. 
Cobb  V.  Black,  84  Ga.  162,  166.  It  is  a  civil 
proceeding.  Drakef  ord  v.  Adams,  98  Ga.  722, 
25  S.  B.  833. 

'It  is  suggested  that  there  are  two  things 
set  out  in  the  proceedings,— one  disobedience 
in  drawing  the  checks,  and  the  other  for  re- 
fusing to  pay  the  funds  as  ordered.  It  is 
probable  that  both  were  closely  allied  and 
became  in  a  measure  consolidated,  but,  if 
the  sentence  for  disobedience  as  to  drawing 
checks  were  limited,  the  judgment  of  impris- 
onment tat  failing  or  refusing  to  pay  funds  is 
not  so  limited,  and  may  be  till  payment  or 
proper  purgation  and  further  order,  or  the 
like.  The  same  thing  may  be  said  of  the 
complaint  that  the  sentence  is  indeflnite.  In 
civil  or  remedial  proceedings  for  contempt 
the  "judgment  need  not  fix  a  definite  time 
limit  for  its  termination.  Ck)bb  v.  Black,  84 
Ga.  162-166;  Drakeford  v.  Adams,  98  Ga. 
722,  25  S.  B.  833;  7  Am.  &  Bug.  Enc.  Law  C2d 
Fid.)  68,  69.  Even  if  this  sentence  were  more 
than  Judge  Candler  could  have  lawfully  im- 
posed (which  I  by  no  means  wish  to  be  un- 
derstood as  holding),  and  if  it  could  be  con- 
ceded that  he  could  only  have  sentenced  the 


present  petitioner  for  twenty  days  (which  is 
not  the  law,  and  is  not  conceded),  still  this 
prisoner  has  not  been  incarcerated  for  twenty 
days,  even  under  his  own  theory,  and  he 
would  have  no  right  to  discharge  under  writ 
of  habeas  corpus  until  his  detention  is  UlegaL 
In  no  event  is  it  now  illegal.  Is  it  possible 
that  any  one  familiar  with  the  law  really  sup- 
poses that  the  legislature  intended  to  say 
that,  if  a  receiver  should  take  and  bold  or 
misappropriate  aU  the  funds  Intrusted  to  his 
care,— perhaps  many  thousand  dollar8,^the 
court  could  not  coerce  him  to  perform  his 
duty,  but  could  only  put  him  in  jail  for 
twenty  days?  If  the  judgment  of  Judge  Cand- 
ler is  in  any  respect  irregular,  it  may  be  cor- 
rected by  a  writ  of  error  or  motion  to  modify, 
but  not  by  writ  of  habeas  corpus.  Not  even 
if  the  sentence  is  excessive,  which  it  is  not, 
would  it  be  ground  for  discharge  on  writ  of 
habeas  corpus.  15  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  171. 

"Finally,  it  is  said  that  there  could  be  a 
discharge  of  this  prisoner  because  he  testified 
that  he  cannot  pay  the  sum  required  of  him, 
or  comply  with  the  order  of  the  court  There 
is  no  explanation  of  what  he  has  done  with 
the  money,  but  only  the  bald  statement  that 
he  is  unable  to  pay  it.  Shall  receivers,  sher- 
iffs, and  attorneys  who  have  funds  intrusted 
to  their  care  be  discharged  by  merely  saying 
that  they  have  spent  the  money  which  did  not 
belong  to  them,  and  cannot  pay?  Surely  not. 
To  wrongfully  place  one's  self  in  such  a  posi- 
tion gives  no  right  of  discharge.  It  is  true 
that  perpetual  punishment  is  not  contem- 
plated, but  a  showing  of  inability  does  not 
give  any  actual  right  to  terminate  imprison- 
ment, but  addresses  itself  to  the  discretion  of 
the  judge.  In  Kingsbery  v.  Ryan,  92  Ga. 
114,  17  S.  B.  689,  it  is  said  that:  Tf,  as  a  re- 
sult of  the  investigation  above  referred  to.  It 
should  unequivocally  appear  that  Ryan  in 
fact  had  no  money  when  the  demand  was 
made  upon  him  by  the  receiver  (a  possibility 
suggested  by  Judge  Clarke  in  his  opinion  al- 
ready alluded  to),  it  would  by  no  means  fol- 
low that  the  judgment  of  contempt  would  be 
ipso  facto  set  aside  or  made  void.'  See,  also, 
Wimpy  V.  Phinizy,  supra;  Harris  v.  Bridges, 
57  Ga.  407;  Smith  v.  McLendon,  59  Ga.  527; 
15  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  173.  This 
and  the  next  position  really  have  no  place  in 
habeas  corpus  proceedings,  and  are  not  prop- 
erly incorporated  in  them,  but  should  be  by 
petition  to  the  court  But  counsel  on  both 
sides  stated  that  they  were  willing  to  h&ve 
them  considered  as  if  no  petition  [were]  ad- 
dressed to  the. judge's  discretion. 

"The  last  ground  urged  is  an  appeal  to 
the  judge  on  the  ground  that  the  petitioner 
has  been  sufficiently  punished  and  should  be 
discharged.  That  any  such  position  should 
be  urged  can  only  be  attributed  to  the  zeal 
of  able  coimsel  and  sympathy  for  the  prison- 
er's family.  Of  course,  it  cannot  be  seriously 
expected  that  any  conscientious  judge  will 
hold  that  less  than  two  weeks  in  Jail  Is  a 
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sufficient  punishment  for  a  receiyer  who,  an« 
der  Judge  Candler's  ludgment,  la  wrongfully 
withholding  some  six  thousand  dollars.  I 
would  that  I  could,  with  due  regard  to  the 
law  and  my  duty,  restore  this  man  to  his 
sorrowing  family.  The  tears  of  his  wife  and 
the  shame  and  suffering  of  his  children  ap- 
peal to  deep-seated  feelings  of  the  human 
heart  But  a  judge  has  resting  upon  his 
shoulders  a  high  duty,  and  he  must  act  under 
the  solemn  sanction  of  his  oath  of  office.  He 
cannot  give  way  to  sentiments  of  pity  or  of 
sympathy  for  those  whom  petitioner  has 
brought  to  suffering,  and  do  that  which  would 
set  an  evil  precedent,  and  perhaps  work  un* 
told  wrong  to  many  people.  When  in  fact 
this  petitioner  shall  comply  with  the  judg- 
ment x)f  Judge  Candler,  or  when,  on  proper 
proceedings,  it  may  appear  fully  and  in  fact 
that  he  cannot  do  so,  and  the  Judge  who  may 
hear  the  case  shall  deem  that  he  haa  been 
sufficiently  punished,  he  may  discharge  the 
applicant,  if  he  so  decides.  But,  with  a  just 
appreciation  of  my  duty,  I  cannot  do  so  now." 
Judgment  in  each  case  affirmed.  All  the 
justices  concurring. 


(lis  Oa.  681) 


TUELLS  ▼.  TORRAS 


(Supreme  Court  of  Georgia.    May  23,  1001.) 

WRIT  OF  ERRORp-DISMISSALr-RIOHT  OF  AC- 
TION—MASTER  OF  SHIP— TERMINATION  OF 
EMPLOYMENT— ATTACHMENT  AGAINST  NON- 
RESIDENT—LEVY. 

1.  A  writ  of  error  in  an  injunction  case  will 
not  be  dismissed  upon  the  ground  that  the  act 
sought  to  be  enjoined  has  been  completed,  when 
the  eyidence  offered  by  the  defendant  in  er- 
ror in  support  of  his  motion  to  dismiss  is  con- 
troverted in  any  way  by  the  .opposite  party. 

2.  The  master  of  a  ship  has  such  a  special 
property  in  the  yessel  and  cargo  that  he  may 
bring  an  action  in  his  own  name,  either  at  law 
3r  in  equity,  against  one  who  wrongfully  inter- 
feres with  his  possession  of  either. 

8w  When  the  master  of  a  ship  causes  the 
same  to  be  seized  under  an  attachment  in  his 
own  fayor  against  the  owner,  such  conduct  will 
authorize  the  owner  to  terminate  the  employ- 
ment; but  until  the  employment  is  terminated 
by  the  owner  the  master  continues  to  repre- 
sent him  with  reference  to  the  vessel  and  its 
car^o,  and  may  assert  the  rights  of  the  owner 
against  any  one  wrongfully  Interfering  with 
either. 

4.  It  is  essential  to  the  validity  of  the  levy 
of  an  attachment  issued  against  a  nonresident 
that  the  entry  of  levy  should  show  that  the 
property  was  levied  on  as  that  of  the  defend- 
ant in  attachment,  and  this  is  so  whether  the 
property  be  realty  or  personalty.  In  the  ab- 
sence of  such  a  return,  the  court  has  no  juris- 
diction to  order  a  sale  of  the  property  under 
the  attachment. 

(Syllabus  by  the  Court) 

Brror  from  superior  conrt,  Glynn  connty; 
Jos.  W.  Bennet,  Judge. 

Action  by  Aurelio  Tuells  against  Rosendo 
Terras.  Judgment  for  defendant  and  plain- 
tiff brings  error.     Reversed. 

Spencer  R.  Atkinson  and  Atkinson  &  Dnn- 
woody,  for  plaintiff  in  error.  Croyatt  & 
Whltefield,  for  defendant  in  error. 


COBB,  J.  Aurelio  Tcells  filed  a  petition 
to  enjoin  Rosendo  Torras  from  unloading 
from  the  Cuban  brig  Pablo,  lying  at  Bruna- 
wlck,  Ga.,  a  cargo  of  lumber  which  the  plain- 
tiff had  received  at  that  port  for  shipment 
to  Santa  Cruz,  Teneriffe,  and  from  otherwise 
Interfering  with  the  plaintiff's  possession  of 
the  vessel  or  the  cargo.  Plaintiff  alleged 
that  he  was  the  master  of  the  ship,  and  as 
such  was  entitled  to  the  possession  of  the  ves- 
sel and  the  cargo.  The  court  refused  an  in- 
junction, and  the  plaintiff  excepted.  From 
the  evidence  Introduced  at  the  hearing  it  ap- 
peared that  the  defendant  had  purchased  the 
vessel  from  Padrosa,  who  bought  the  same 
at  a  sale  had  under  an  order  of  court  passed 
pending  the  hearing  of  an  attachment  which 
had  been  sued  out  by  Padrosa  against  Gon- 
zalez,  the  former  owner  of  the  vessel,  on  the 
ground  that  he  was  a  n<^resident  of  the 
state.  The  defendant  offerei^  in  evidence  the 
officer's  entry  of  the  levy  of  this  attachment. 
This  entry  did  not  state  that  the  vessel  waa 
levied  on  as  the  property  of  the  defendant  in 
attachment,  and  did  not  state  anything  as  to 
his  interest  in  it  The  plaintiff  objected  to 
the  admission  of  the  return  in  evidence  on 
the  ground  that  levy  was  void  in  consequence 
of  these  omissions  from  the  return.  The  ob- 
jection was  overruled,  and  the  plaintiff  ex- 
cepted. There  was  no  offer  on  the  part  of  the 
defendant  to  amend  the  return,  though  the 
levying  officer  was  sworn  as  a  witness,  and 
testified  that  he  levied  on  the  vessel  as  the 
property  of  the  defendant  in  attachment 

1.  A  motion  was  made  to  dismiss  the  writ 
of  error  on  the  ground  that  the  act  sought  to' 
be  enjoined,  namely,  the  removal  of  th'% 
cargo  from  the  vesscJ,  had  been  completed, 
no  supersedeas  having  been  granted  by  the 
trial  judge.  The  prayer  of  the  petitioner  was 
that  the  defendant  be  enjoined  not  only  from 
removing  the  cargo,  but  from  otherwise  in- 
terfering with  petitioner's  possession  of 
either  the  vessel  or  the  cargo.  In  support 
of  the  motion  to  dismiss,  the  affidavits  of  the 
defendant  in  error  and  of  two  others,  each 
of  which  affidavits  contained  a  statement 
that  the  removal  of  the  cargo  had  been  com- 
pleted, were  filed.  In  response  to  the  mo- 
tion, counsel  for  plaintiff  in  error  denied  in 
open  court  the  statements  of  fact  contained 
in  the  affidavits.  Upon  this  statement  by  the 
counsel,  the  motion  to  dismiss  the  writ  of 
error  was  overruled.  ESven  conceding  that 
the  statements  made  in  the  affidavits  showed 
prima  fax!ie  that  all  of  the  acts  which  the 
plaintiff  sought  to  have  restrained  had  been 
completed,  these  statements  were  denied, 
and  this  court  will  not  determine  the  Issue  of 
fact  thus  raised.  If  the  judge  refuses  to 
grant  an  injunction  to  prevent  the  commis- 
sion of  a  given  act,  and  the  refusal  to  grant 
the  injunction  Is  brought  to  this  court  no 
supersedeas  of  the  judgment  having  been  ob- 
tained, and  it  appears  to  the  satisfaction  of 
this  court,  by  uncontroverted  evidence,  that 
the  act  sought  to  be  enjoined  has  been  com- 
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pleted,  tbe  writ  of  error  will  be  dismleaed* 
If  an  Issue  of  fact  is  raised  as  to  tliis  matter 
between  tbe  parties  to  the  case,  the  writ  of 
error  will  not  be  dismissed.  This  is  the  role 
which  is  deducible  from  the  former  decisions 
of  this  court  In  Railroad  Co.  v.  Blanton, 
80  Ga.  563,  6  B.  B.  584,  the  fact  that  the  act 
sought  to  be  enjoined  had  been  fully  com- 
pleted was  not  denied.  This  was  true,  also, 
in  Thornton  v.  Investment  Co.,  97  Ga.  342, 
22  S.  E.  987,  as  well  as  in  Cranston  y.  Bank, 
97  Ga.  406,  23  S.  E.  822.  In  Henderson  v. 
Hoppe,  103  Ga.  684,  30  8.  E.  653,  it  wasruled 
that  where,  in  response  to  a  motion  to  dis- 
miss the  writ  of  error,  a  counter  affidavit 
was  filed,  which,  while  not  in  terms  admit- 
ting the  statements  made  In  the  affidavit  of 
the  defendant  in  error,  did  not  deny  them, 
the  writ  of  error  would  be  dismissed.  When 
it  is  shown  prima  facie  to  the  satisfaction 
of  this  court  that  the  act  sought  to  be  en- 
joined has  been  completed,  and,  in  response 
to  the  motion  to  dismiss,  the  plaintUI  either 
admits  the  existence  of  the  fact  as  claimed 
by  the  defendant  in  error,  or  falls  to  deny 
the  existence  of  the  same,  the  writ  of  error 
will  be  dismissed.  But  when  the  existence 
of  the  fact  is  in  any  way  denied,  either  by 
affidavit  of  the  party  or  his  counsel,  or  by 
statement  of  counsel  in  open  court,  the  mo- 
tion to  dismiss  will  be  overruled. 

2.  It  is  contended  that  the  Judge  properly 
refused  to  grant  the  injunction  in  this  case 
for  the  reason  that  the  plaintiff,  not  being 
the  owner  of  the  vessel  or  the  cargo,  had  no 
right  to  bring  an  action  in  his  own  name. 
The  petition  distinctly  alleged  that  the  plain* 
tiff  was  the  master  of  the  vessel,  and  from 
the  uncontradicted  evidence  it  appeared  that 
he  was  the  duly-appointed  master  of  the  ves* 
sel.  The  master  of  a  ship  "is  treated  not  as 
ordinary  agent,  but  as  in  some  sort  and  to 
some  extent  clothed  with  4Jie  character  of  a 
special  employer  or  owner  of  the  ship,  and 
representing  not  merely  the  absolute  owner 
(dominuB  navis),  but  also  the  temporary 
owner,  or  charterer  for  the  voyage  (exerdtor 
navis).  In  short,  our  law  treats  him  as  hav- 
ing a  special  property  in  the  ship,  and  en^ 
titled  to  the  possession  of  it  and  not  as  hav« 
ing  the  mere  charge  of  it  as  a  servant  On 
this  account  he  may  bring  an  action  of  tres- 
pass for  a  violation  of  that  possession." 
Story,  Ag.  (8th  Ed.)  |  116.  ''The  master's 
goieral  agency  for  the  owners  in  relation  to 
the  ship,  and  his  special  property  in  her  and 
her  cargo  and  freight  authorize  him  to  bring 
in  his  own  name  actions  which  the  owners 
have  In  relation  to  the  ship,  her  cargo  or 
freight."  Ben.  Adm.  Prac.  (3d  Ed.)  I  384. 
See,  also,  1  Cycl.  Law  &  Proc.  851.  If  the 
master  of  a  ship  has  a  right  to  bring  an 
action  at  law  to  recover  possession  of  the 
ship  from  a  wrongdoer,  there  seems  to  be 
no  good  reason  why  he  should  not  have  a 
right  to  bring  a  suit  in  equity  if  his  rights 
as  master  cannot  be  fully  protected  without 
the  aid  of  the  equity  powers  of  the  court 


8.  It  Is  contended,  however,  that  ereaa  if 
it  be  admitted  that  the  plaintiff  was  the  duly- 
appointed  master  of  the  ship,  he  lias  abandon- 
ed the  ship  and  the  voyage  by.  causing  an 
attachment  to  be  issued  in  his  favor  and 
levied  upon  the  ship  for  wages  due  him  and 
the  mate.  When  the  master  of  a  ship  causes 
the  vessel  to  be  seized  under  a  process  against 
the  owner  issued  in  his  own  name  and  at 
his  instance,  he  does  an  act  which  is  incon- 
sistent with  his  employment  and  duties  as 
master,  and  this  act  would  be  a  sufficient 
reason  for  the  owner  to  terminate  his  em- 
ployment as  master.  Budge  v.  Mott  47  Wis. 
611,  8  N.  W.  381.  But  the  right  to  treat  such 
an  act  as  terminating  the  employment  is  in 
the  owner,  and,  until  he  sees  fit  to  terminate 
the  employment  others  must  recognize  the 
master  as  the  duly-appointed  agent  of  the 
owner.  The  doing  of  an  act  by  the  master 
of  a  ship  which  is  inconsistent  with  his  em- 
ployment as  such  does  not  of  itself  terminate 
the  relation  which  he  sustains  to  the  owner; 
but  the  same  continues  until  the  owner  takes 
advantage  of  the  right  which  the  law  gives 
him  to  put  an  end  to  the  master's  employ- 
ment.  Certainly  one  who  is  wrongfully  in- 
terfering in  any  way  with  the  ship  or  its 
cargo  will  not  be  heard  to  deny  the  right  of 
the  master  to  protect  both  the  vessel  and  the 
cargo  in  the  interest  of  the  owner,  at  least  un- 
til the  latter  has  expressed  his  intention  of  dis- 
pensing with  the  services  of  the  master.  The 
plaintiff  in  the  present  case  had  not  only  the 
right  but  it  was  his  duty,  to  protect  the  ves- 
sel and  the  cargo  against  the  defendant  if 
he  was  a  wropgdoer,  in  order  that  the  rights 
of  the  owner  might  be  preserved.  Whether 
the  master  will  be  allowed  to  proceed  with  an 
action  in  his  own  name  in  behalf  of  the 
owner,  and  at  the  same  time  with  a  proceed- 
ing in  his  own  name  against  the  ovmer,  is  a 
question  to  be  settled  by  the  owner,  and  one 
which  a  person  who  is  a  wrongdoer  Doth 
against  the  owner  and  the  master  as  bis 
representative  cannot  raise.  If  the  owner 
sees  proper  to  permit  the  master  to  sue  him, 
and  at  the  same  time  to  sue  for  him,  it  is 
certainly  no  concern  of  any  one  ^ae,— es- 
pecially a  wrongdoer. 

4.  According  to  some  of  the  text  writers, 
there  is  a  very  decided  conflict  among  the 
courts  as  to  whether  it  is  essential  that  the 
return  of  the  officer  to  the  levy  of  an  attach- 
ment should  show  that  the  property  was 
levied  on  as  that  of  the  defendant  therein. 
See  Drake,  Attachm.  (7tti  Bd.)  §  207;  1  Wade^ 
Attachm.  §  144.  Dr.  Waples  says  the  gen- 
eral rule  is  that  "the  fact  that  the  property 
was  seized  as  that  of  the  defendant  should 
plainly  appear,  if  not  definitely  stated";  that 
should  the  return  fail  to  state  this  fact  but 
aver  that  the  attachment  was  made  In  obe- 
dience to  the  writ  it  will  be  implied  that  the 
property  was  seized  as  that  of  the  defend- 
ant; and  that  such  failure  could  be  cured 
by  amendment  The  author  states  further 
that  there  is  no  important  conflict  among 
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the  anthorltles,  and  be  seeks  to  harmonize 
the  decisions  by  the  statement  that,  if  the 
statute  makes  It  "sacramental"  that  the 
officer  must  definitely  state  that  the  property 
belongs  to  the  defendant,  he  must  comply; 
otherwise  no  direct  statement  is  necessary, 
if  there  is  shown  a  substantial  obedience  to 
the  writ  Waples,  Attachm.  (2d  Ed.)  §  314. 
We  shall  not  stop  to  inquire  whether  the 
conclusion  of  the  learned  author  with  re- 
spect to  the  unanimity  of  the  decided  cases 
is  correct  or  not,  as  we  are  of  opinion  that 
our  statute  Is  mandatory  with  regard  to  this 
matter.  Section  5421  of  the  Civil  Code  pro- 
vides as  follows:  "The  oflELcer  making  a  levy 
shall  always  enter  the  same  on  the  process 
by  virtue  of  which  such  levy  is  made,  and 
in  such  entry  shall  plainly  describe  the  prop- 
erty levied  on,  and  the  amount  of  the  inter- 
est of  the  defendant  therein."  It  has  been 
held,  under  authority  of  this  section,  that 
where  the  return  of  the  officer  states  that 
the  property  was  levied  on  as  that  of  a 
named  person,  aind  it  appears  from  the  rec- 
ord that  such  person  is  not  the  sole  owner, 
a  sale  of  the  interest  of  such  person  under 
the  levy  would  be  enjoined.  Sims  v.  Phil- 
lips, 51  Ga.  433,  436.  If  the  failure  of  the 
return  to  state  the  "amount  of  the  Interest" 
of  the  defendant  in  the  property  would  in- 
validate the  levy,  certainly  the  failure  to 
state  that  any  interest  whatever  of  the  de- 
fendant was  sought  to  be  reached  by  the 
levy  would  have  the  same  effect  The  sec- 
tion of  the  Code  quoted  has  been  treated  as 
being  applicable  to  the  levy  of  an  attach- 
ment Hiles-Carver  Co.  v.  King,  109  Gku 
181,  34  S.  E.  353.  And  it  has  been  directly 
ruled  by  this  court  that  such  an  omission 
In  the  return  of  the  levy  of  an  attachment 
on  real  estate  against  a  nonresident  would 
Invalidate  the  levy,  and  confer  upon  the 
court  to  which  the  attachment  was  made 
returnable  no  jurisdiction  to  enter  a  judg- 
ment against  the  defendant  therein.  Se- 
curity Co.  V.  Watson,  99  Ga.  733,  735,  27  S. 
E.  160  (3).  It  has  been  suggested  that  there 
might  be  a  difference  as  to  this  matter  be- 
tween attachments  against  realty  and  those 
issued  against  personalty,  on  the  idea  that 
when  an  attachment  Is  levied  on  personalty 
the  actual  property  is  seized  and  taken  into 
the  officer's  custody,  whereas  in  the  case  of 
real  estate  a  constructive  seizure  is  sufficient. 
It  is  to  be  noted,  however,  that  in  this  state 
more  strictness  in  this  regard  is  required  In 
cases  of  the  levy  of  attachments  upon  real 
estate  than  in  those  of  ordinary  executions. 
The  levy  of  an  attachment  upon,  realty 
against  a  nonresident  is  the  commencement 
of  the  suit  against  him,  and  the  officer  must 
do  some  act  which  is  sufficient  to  put  the 
owner  or  bis  tenant  upon  notice  that  he 
has  seized  the  land  and  is  in  possession  of 
it  Baker  v.  C.  Aultman  &  Co.,  107  Ga.  839, 
33  S.  E.  423.  We  have  been  unable  to  find 
that  any  distinction  as  to  the  contents  of 


the  officer's  entry  of  levy  has  been  drawn 
between  the  two  classes  of  property.  The 
following  cases  distinctly  rule  that  the  levy 
of  an  attachment  upon  personal  property  is 
void  if  the  officer's  return  fails  to  state  that 
the  property  was  levied  on  as  the  property 
of  the  defendant:  Clay  ▼.  Neilson,  5  Rand. 
596;  Anderson  v.  Scott  2  Mo.  15;  Newton  v. 
Strang,  48  Mo.  App.  538.  It  having  been 
settled  in  the  case  cited  above,  in  99  Ga., 
and  27  S.  E.,  that  the  levy  of  an  attachment 
against  a  nonresident  would  be  Invalid  if 
the  return  failed  to  state  that  the  property 
was  seized  as  that  of  the  defendant  we  do 
not  fe^  disposed  to  hold,  in  view  of  the  au- 
thorities, that  the  rule  is  not  applicable  to 
the  levy  of  an  attachment  upon  personalty. 
In  the  present  case  there  was  nothing  what- 
ever on  the  face  of  the  return  to  indicate 
whose  property  was  seized,  and,  conceding 
thai  this  omission  might  have  been  supplied 
by  amendment,  no  offer  to  amend  was  made. 
The  parol  testimony  that  the  property  was 
in  fact  attached  as  that  of  the  defendant 
will  manifestly  avail  nothing  In  the  absence 
of  an  offer  to  amend  the  return.  The  re- 
turn is  the  sole  evidence  of  what  the  officer 
has  d(me  in  regard  to  the  levy,  and  on  it 
sufficient  facts  must  appear  to  give  the  court 
jurisdiction.  As  the  court  was  without  juris- 
diction In  the  attachment  case  to  order  a 
sale  of  the  property,  the  sale  was  a  nullity, 
and  the  defendant  acquired  no  title  by  virtue 
thereof.  Judgment  reversed.  All  the  jus 
tices  concurring. 

Application  for  a  Rehearing. 
(July  16,  1901.) 

After  the  judgment  in  this  case  was  ren- 
dered, and  before  the  remittitur  was  trans- 
mitted to  the  court  below,  the  defendant  Id 
error  filed  a  motion  for  a  rehearing.  After 
a  careful  examination  of  the  grounds  of  the 
motion,  and  of  the  record  in  the  light  there- 
of, we  have  reached  the  conclusion  that  the 
judgment  as  rendered  was  correct,  and  there- 
fore that  the  motion  for  a  rehearing  must 
be  denied.  A  brief  reference  to  the  several 
grounds  of  the  application  will  be  made,  and 
our  reasons  for  overruling  the  same  will  be 
stated. 

It  is  contended  that  the  judgment  rendered 
is  based  upon  the  assumption  that  the  un- 
contradicted evidence  showed  that  Tuells 
was  master  of  the  vess^  at  the  time  he  filed 
the  petition,  while  in  fact  there  was  a  con- 
flict on  this  point  We  do  not  think  that 
the  judge  could  have  held  otherwise,  under 
the  evidence,  than  that  Tuells  was,  at  the 
time  he  flled  the  petition,  authorized  to  act 
as  master  of  the  vess^,  and  as  such  to  as- 
sert any  right  which  he  might  have  as  mas- 
ter in  behalf  of  himself,  the  owner,  or  oth- 
ers interested  in  the  vessel  and  her  cargo. 
It  is  conceded  that  the  uncontradicted  evi- 
dence showed  that  Tuells  was  the  duly-np 
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pointed  master  of  the  vessel.  It  Is  claimed, 
however,  that  there  was  testimony  from 
which  the  Judge  could  have  found  that  hla 
connection  with  the  vessel  had  ceased.  We 
can  find  no  evidence  whatever  showing  that 
Gonzalez  had  ever  .  expressly  discharged 
Tuells  from  his  position  as  master,  n<x  is 
there  any  evidence  that  Torras,  as  the  au- 
thorized agent  of  Gonzalez,  had  expressly 
discharged  Tuells.  It  is  true  that  Torras, 
in  his  answer,  which  was  used  as  an  affi- 
davit, says  that  '*the  entire  crew,  as  well  as 
the  master,  were  discharged  from  any  and 
all  connection  with  said  vessel  long  prior  to 
the  filing  of  his  said  petition,"  and  in  an 
affidavit  says  that  "prior  to  said  sale  he  was 
the .  authorized  agent  of  Gonzalez  In  and 
about  the  said  vessel;  that  the  crew  and  the 
master  were  discharged,  and  ceased  to  per- 
form any  of  their  duties,  and  had  no  longer 
any  connection  with  said  vessel  and  Its 
cargo";  and  that  after  the  sale  he  entered 
into  quiet,  peaceable,  and  exclusive  posses- 
sion of  the  vessel,  and  was  In  possession  at 
the  time  of  the  filing  of  the  plaintiff's  peti- 
tion and  the  levy  of  the  attachment  in  his 
favor.  We  think  the  statement  in  the  an- 
swer and  affidavit  of  Torras  that  Tuells  was 
discharged  as  master  Is  merely  a  conclusion 
of  the  affiant,  and  a  conclusion  which  is  not 
authorized  by  the  evidence  In  the  case. 
There  Is  no  evidence  whatev^,  as  has  been 
stated,  that  Tuells  was  ever  expressly  dis- 
missed from  his  position  as  master  either 
by  Gonzalez  or  Torras «  as  his  authorized 
agent  If  he  had  been  so  dismissed  by 
either,  the  fact  would  no  doubt  have  been 
established  by  direct  evidence,  and  the  mat- 
ter would  not  have  been  left,  to  say  the  most 
of  It,  In  its  present  equivocal  shape.  Tak-. 
Ing  the  evidence  In  the  case  as  an  entirety, 
no  other  conclusion  could  be  properly  reached 
than  that  Tuells  was  still  master  of  the  vessel, 
notwithstanding  his  possession  had  been  in- 
terfered with  and  his  right  to  assert  his  au- 
thority as  master  denied  by  Torras  and  others, 
who  certainly  were  not  at  all  times  acting  in 
the  Interest  of  the  owner  of  the  vessel. 

A  rehearing  Is  asked  upon  the  further 
ground  that  the  court  did  not  pass  upon  the 
question  as  to  whether  Tuells,  as  the  repre- 
sentative of  Gonzalez,  was  estopped  from 
raising  any  question  as  to  the  validity  of 
the  entry  of  levy  which  was  held  to  be  void. 
In  reference  to  this  ground  of  the  motion  it 
is  sufficient  to  say  that  nowhere  in  the  plead- 
ings in  the  case  was  an  estoppel  set  up,  nor 
was  this  question  presented  to  the  court 
when  the  case  was  argued  here,  although 
we  could  not  have  considered  It  If  it  had 
been  presented,  for  the  reason  that  the 
question  is  not  raised  In  the  pleadings. 

In  reference  to  those  grounds  of  the  mo- 
tion for  a  rehearing  which  ask  a  reconsidera- 
tion of  those  questions  which  were  express- 
ly passed  upon  when  the  judgment  was  ren- 
dered, we  can  only  say  that  we  are  satisfied 


with  the  conclusions  reached,  and  see  no 
reason  for  changing  them  in  any  way.  Mo- 
tion for  rehearing  denied.  All  the  justices 
concurring. 

(113  G«.  961) 

HOLMES  V.  CITY  OP  ATLANTA- 
(Supreme  Court  of  Georgia.  July  20,  1901.) 
NUISANClt-ACTION  TO  ABATlt-LIMITATIONS. 
A  general  grant  of  power  to  grade  streets, 
and  to  establish  in  connection  therewith  a  sys- 
tem of  drainage,  does  not  carry  with  It  any 
right  on  the  part  of  a  municipality  to  create 
and  maintain  a  nuisance  by  causing  surface 
water  polluted  by  filth  and  laden  with  noxious 
odors  to  be  discharged  upon  the  premises  of  a 
private  citizen;  and  he  may,  when  such  a 
thing  has  been  done,  maintain  against  the  city 
an  action  to  recover  the  damages  he  has  in 
consequence  sustained,  (a)  The  present  action 
was  not  barred  by  the  statute  of  limitations. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  A.  B. 
Calhoun,  Judge. 

Action  by  N.  Holmes,  executor,  against  the 
city  of  Atlanta.  Action  dismissed*  and  plain- 
tiff brings  error.    Reversed. 

This  was  a  suit  against  the  city  of  Atlanta 
for  damages  alleged  to  have  been  sustained 
by  reason  of  the  fiooding  of  the  plaintiff's 
land  in  that  city  with  surface  water  from 
rains,  etc.,  within  four  years  next  before  the 
filing  of  the  suit,  in  consequence  of  the  man- 
ner in  which  the  defendant  had,  more  than 
four  years  before  suit,  graded  the  surrounding 
streets  and  constructed  the  drainage  In  that 
locality.  The  petition  alleged  that  within  the 
four  years  the  water  thus  cast  upon  the  land 
filled  and  destroyed  various  wells  dug  in  it 
during  that  period;  that  It  made  a  large  ditch 
across  the  land,  periodically  washed  away 
the  plaintiff's  fence,  periodically  destroyed  his 
garden,  and  deposited  on  the  land  trash,  stale 
vegetables,  and  other  refuse  matter,  and  that 
the^  fiooding  of  the  land  and  the  depositing  of 
the  refuse  matter  have  periodically  created 
noisome  smells,  which  are  offensive;  that 
he  has  houses  on  the  land;  and  that  by  rea- 
son of  the  fiooding  the  rental  value  of  the 
property  has  decreased.  The  court  sustained 
a  motion  to  dismiss  the  action  on  the  ground 
that  it  was  barred  by  the  statute  of  limita- 
tions, because  not  brought  within  four  years 
after  the  doing  of  the  work  from  which  the 
damage  was  alleged  to  have  resulted.  To 
this  the  plaintiff  excepted. 

W.  H.  Terrell,  for  plaintiff  in  error.  J. 
A.  Anderson,  J.  T.  Pendleton,  J.  L.  Mayaon, 
and  W.  P.  Hill,  for  defendant  In  error. 

LUMPKIN,  P.  J.  As  will  be  seen  from  the 
statement  of  facts  set  forth  in  the  foregoing 
official  report  of  this  case,  the  plaintiff  predi- 
cated his  right  to  recover  upon  the  theory 
that  the  city  was  maintaining  a  nuisance,  in 
that  the  surface  water  discharged  upon  his 
premises  was  contaminated  by  filth,  and  as 
a  consequence  refuse  matter  was  deposited 
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upon  his  lot  which  created  noisome  nxiells, 
caused  the  water  In  his  wells  to  become  unfit 
for  use,  and  In  other  respects  rendered  his 
property  undesirable  for  residence  purposes, 
and  decreased  Its  rental  value.  Treating 
thesie  allegations  as  true,  the  case  falls 
squarely  within  the  doctrine  announced  In 
Smith  y.  Olty  of  Atlanta,  76  6a.  110,  wherein 
it  was  held:  "Although  a  municipal  corpora- 
tion had  the  right,  under  Its  charter,  to  estab- 
lish a  system  of  grading  and  drainage,  yet 
this  should  have  been  done  so  that  it  would 
not  prove  a  nuisance  to  the  citizens;  and  if  a 
culvert  were  dug  across  a  street,  whereby  the 
surface  water  from  the  lands  of  adjacent 
proprietors  was  gathered,  charged  with  the 
filth  of  sinks,  and  thrown  upon  the  land  of 
another,  producing  noxious  scents  and  sick- 
ness, and  rendering  the  enjoyment  of  her 
property  impossible^  the  city  would  be  liable 
for  damages."  Legislative  authority  to  make 
public  improvements  does  not  carry  with  it 
the  right  to  conduct  the  work  incident  there- 
to in  a  careless,  negligent,  or  unskillful  man- 
ner. City  of  Atlanta  v.  Word,  78  6a.  276.  It 
was  accordingly  ruled  in  Wamock's  Csise^  91 
6a.  210,  18  S.  S.  1B5,  that:  "The  municipal 
government  of  Atlanta,  though  invested  by 
statute  with  plenary  powers  over  the  subjects 
of  streets,  sewers,  drainage,  water  supply, 
and  sanitation,  has  no  right  to  create  and  per- 
manently maintain  a  nuisance  dangerous  to 
health  and  life,  which  nuisance  consists  of 
openings  called  ^manholes*  In  a  sewer  located 
in  a  public  street  contiguous  to  the  dwelling  of 
a  citizen,  the  manholes  being  allowed  to  emit 
poisonous  gases  in  large  quantities  through 
perforated  covers  placed  over  them."  Where 
a  nuisance  is  not  of  a  permanent  and  continu- 
ing character,  but  such  as  a  city  may  at  will 
abate,  a  citizen  has  no  right  to  assume  tha't 
the  same  will  be  maintained  indefinitely. 
His  remedy,  therefore.  Is  not  to  recover  in 
one  action  ail  past  and  future  damages,  but  to 
bring  from  time  to  time  separate  suits  for  re- 
curring injuries  sustained,  instituting  each 
within  the  period  prescribed  by  the  statute 
of  limitations  for  taking  steps  to  recover  dam- 
ages actually  suffered  up  to  the  time  the  ac- 
tion is  filed.  City  Council  v.  Lombard,  101 
6a.  72i,  28  a  B.  994.  The  present  case  Is 
distinguishable  from  that  of  Atkinson  v.  City 
of  AUanta,  81  6a.  625,  7  S.  E.  692.  There  it 
appeared  that  the  plaintiff  brought  against 
the  dty  an  action  for  damages  which  she 
alleged  she  had  sustained  "from  the  grading 
of  certain  streets  and  the  construction  of 
certain  sewers  by  the  city,  by  reason  of 
which  a  large  body  of  water  was  emptied 
upon  her  lots,  and  her  property  thereby  injur- 
ed." There  was  no  suggestion  on  her  part 
that  the  public  improvements  made  were  un- 
authorized; that  there  was  no  necessity,  in 
carrying  them  into  ^ect,  to  Impose  upon  her 
land  the  servitude  complained  of;  or  that 
the  work  was  unskillfully  and  negligently 
done.  It  did  not,  therefore,  appear  that  the 
dty  bad  ventured  beyond  Its  corporate  pow- 


ers in  thuis  throwing  nnecmtamlnated  water 
upon  her  premises;  and,  while  she  undoubt- 
edly became  entitled  to  compensation  for  the 
damages  incurred  in  subjecting  her  prc^erty 
permanently  to  an  authorized  public  use,  she 
allowed  her  cause  of  action  to  become  barred 
by  the  lapse  of  time.  She  could  not,  of 
course,  by  arbitrarily  characterizing  as  a  nui* 
sance  a  lawfully  inaugurated  flow  of  pure 
water  over  her  land,  take  her  case  out  of  the 
operation  of  the  statute  of  limitations.  See, 
in  this  connection,  the  remarks  of  Blandford, 
J.,  who,  in  pronouncing  the  opinion  of  the 
court  in  that  case,  took  occasion  to  differenti- 
ate it  from  that  of*  Smith  v.  City  of  Atlanta, 
supra,  by  pointing  out  the  fact  that  in  the 
case  last  mentioned  It  appeared  that  the  city, 
without  any  authority  of  law,  caused  surface 
water  charged  with  filth  to  be  'thrown  upon 
the  plaintiff's  land,  producing  noxious  scents 
and  sickness,  and  rendering  his  premises  un- 
tenantable." Let  the  plaintiff  in  the  present 
case  be  afforded  a  fair  opportunity  to  show 
by  competent  evidence  whether  or  not,  in 
point  of  fact,  the  city  has  been  maintaining 
the  alleged  grievous  nuisance  of  which  he  in 
his  dismissed  petition  complained.  Judgment 
reversed.    All  the  Justices  concurring. 


(US  6a.  967) 
GRAMBR  et  al.  v.  TRUITT. 
CSapreme  Goart  of  6eorgla.    July  20,  1901.) 

BVIDBNClt-RECX)RD  OF  JUDGMENT— 8TATS- 
MBNTS  OF  COUNSBU 

When,  on  the  hearing  of  a  case  in  a  jas- 
tlce's  court,  objection  was  made  to  the  admis- 
sion in  evidence  of  certain  documents  purport- 
ing to  be  the  original  record  and  judgment  in 
a  cause  tried  before  a  judge  of  the  superior 
court,  the  magistrate  could  not,  in  passing 
upon  the  question  thus  presented,  properly  take 
cognizance  of  the  fact  that  in  the  course  of  a 
private  conversation,  which  had  occurred  be- 
fore the  pending  case  came  on  for  trial,  ooe 
of  the  attorneys  for  the  party  objecting  to  the 
introduction  of  these  documents  had  admitted 
the  genuineness  of  the  same,  (a)  The  docu- 
ments were  clearly  inadmissible,  and  the  facts 
of  the  present  case  distinguish  it  from  that  of 
Rogers  v.  TUlman,  72  6a.  479. 

(^llabuB  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judga 

Action  by  S.  M.  Trultt  against  H.  N.  Cra- 
mer &  Co.  Judgment  for  plaintiff.  On  levy 
of  execution  an  affidavit  of  Illegality  was  in- 
terposed by  defendants.  Judgment  dismiss- 
ing the  aflldavlt,  and  defendants  bring  cer- 
tiorari, and  from  the  overruling  of  the  same 
bring  error.    Reversed. 

T.  C.  Battle  and  W.  L  Heyward,  for  plain- 
tiffs, in  error.  C.  B.  Reynolds,  for  defend* 
ant  in  error. 

LUMPKIN,  P.  J.  To  the  levy  of  an  execu- 
tion based  on  a  judgment  rendered  by  a  jus- 
tice's court  in  favor  of  S.  M.  Trultt  an  affi- 
davit of  illegality  was  Interposed  by  H.  N. 
Cramer  &  Co.,  the  defendants  in  execution. 
The  issue  thus  formed  camt  on  for  trial  be- 
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fore  the  magistratB^  who,  after  the  introdne- 
tion  of  certain  evidence  offered  In  behalf  of 
the  respectlre  parties,  dismissed  the  affidavit 
of  Illegality.  Cramer  &  Co.  thereupon  sued 
out  a  certiorari  to  the  superior  court,  the 
overruling  of  which  Is  assigned  as  error.  It 
appears  that  on  the  trial  before  the  magis- 
trate the  plaintiff  In  fl.  fa.  undertook  to  show 
that  the  Issue  sought  to  be  raised  by  the  affi- 
davit of  Illegality  was  res  adjudicata.  To 
this  end  he  offered  In  evidence  the  original 
order  of  the  Judge  of  the  superior  court  of 
Fulton  county  dismissing  a  certiorari  In  the 
case  of  H.  N.  Cramer  &  Co.  against  S.  M. 
Truitt  Defendants  objected  to  the  Introduc- 
tion of  that  order  of  the  court,  because  the 
best  evidence  of  what  the  judge  did  In  that 
proceeding  was  a  certified  copy  from  the 
minutes  of  the  superior  court  of  Fulton  coun- 
ty. The  justice  overruled  defendantif  objec- 
tion, and  admitted  the  order.  The  plaintiff 
offered  the  original  papers  for  certiorari  In 
the  case  In  which  said  order  was  made.  De- 
fendants objected  to  the  same  on  the  ground 
that  a  certified  copy  of  the  petition  for  cer- 
tiorari, made  by  the  clerk  of  the  superior 
court  of  Fulton  county,  and  not  the  original 
petition,  was  the  only  evidence  that  could 
be  used  In  the  justice's  court.  The  magis- 
trate overruled  this  objection,  and  admitted 
these  papers.  In  the  answer  filed  by  the 
magistrate  he  sets  forth  the  following  expla- 
nation of  the  rulings  just  referred  to:  "While 
the  original  certiorari  and  order  of  the  judge 
thereon  were  admitted  In  evidence,  this  court 
nevertheless  had  knowledge  that  the  same 
had  been  dismissed,  and  the  judgment  of  Its 
predecessor  ordered  to  stand  as  though  no 
certiorari  had  been  taken  therefrom.  This 
was  not  denied,  and  was  also  admitted  to  be 
true  by  •  •  •  one  of  counsel  for  H.  N. 
Cramer  &  Co.  This  admission,  however,  was 
not  made  during  the  trial  of  the  case,  but 
was  made  by  him, In  conversation  with  re- 
spondent before  the  same  came  on  for  trial; 
and  respondent  was  of  the  opinion,  after  hear- 
ing the  evidence,  that  said  case  had  been 
fully  adjudicated  by  the  judge  of  the  superior 
court."  It  Is  not  to  be  doubted  that  the  ob- 
jection urged  against  the  admissibility  of 
.what  purported  to  be  an  original  order  passed 
by  a  judge  of  the  superior  court  was  well 
taken.  '*Tbe  only  legal  way  to  prove  pro- 
ceedings of  the  superior  court  is  by  an  extract 
from  the  minutes  of  that  court  duly  certified 
by  its  clerk."  Bowden  v.  Taylor,  81  Ga.  190, 
6  S.  B.  277.  It  is  equally  well  settled  that 
what  purports  to  be  an  original  record  of  the 
superior  court  Is  not  admissible  In  evidence 
on  the  trial  of  a  case  pending  In  another  court 
Bigham  v.  Coleman,  71  6a.  176;  Bills  t. 
Mills,  00  Ga.  400,  27  S.  B.  740;  Belt  v.  State, 
108  Ga.  18,  20  S.  B.  461.  ^  The  mere  fact  that 
It  was  within  the  private  knowledge  of  the 
magistrate  that  a  certiorari  had  been  sued 
oQt,  and  that  the  judge  of  the  superior  court 
bad  passed  an  order  dismissing  the  same,  had 
no  bearing  upon  the  question  whether  or  not 


the  papers  offered  fat  evldencewere  admissible. 
OdeU  V.  DoBler,  104  Ga.  204,  80  8.  B.  818.  So 
the  real  question  presented  Is  whether  or  not, 
In  view  of  the  magistrate's  statement  with  re- 
gard to  a  conversation  which  took  place  be- 
tween himself  and  one  of  the  attorneys  for 
Cramer  &  Co.,  the  present  case  falls  within 
the  ruling  made  In  Rogers  t.  Tillman,  72  Ga. 
470,  which  Is  relied  on  by  the  defendant  In 
error.  It  was  In  that  case  held:  "While  the 
practice  of  carrying  orlgrlnal  court  records 
from  one  county  to  another  for  use  as  evi- 
dence Is  disapproved,  yet,  where  an  orlg^lnal 
record  has  been  brought  Into  court,  and  ad- 
mitted to  be  such,  it  Is  admissible- In  evi- 
dence. A  certified  copy  would  not  be  higher 
or  better  evidence  than  the  original."  On 
the  trial  of  the  case,  which  occurred  in  the 
Muscogee  superior  court,  "the  original  record 
of  an  affidavit  of  illegality,  which  had  been 
filed  by  Rogers,  and  tried  in  the  Harris  su- 
perior court,  was  offered  In  evidence^  together 
with  the  verdict  and  judgment  thereon." 
Counsel  for  the  party  against  whom  this  evi- 
dence was  sought  to  be  Introduced  "consent- 
ed to  the  admission  of  the  affidavit  of  Ille- 
gality, and  admitted  that  the  judgment,  order 
of  the  court,  and  verdict  offered  were  the 
orlginaL"  In  view  of  this  admission,  the 
trial  judge  permitted  the  original  record  to 
be  introduced,  notwithstanding  the  captious 
objection  was  urged  "that  a  certified  copy 
was  the  proper  evidence."  In  this  ruling  he 
was  sustained  by  this  court  It  is  important 
to  note  that  the  judge  based  his  action  upon 
a  voluntary  admission  of- counsel,  made  in 
open  court  during  the  actual  progress  of  the 
trial,  and  not  upon  any  private  knowledge 
which  he  may,  as  an  individual,  have  had 
concerning  the  genuineness  of  the  papers  In 
question.  This  admission  of  counsel,  being 
made  while  actively  engaged  in  conductbig  a 
pending  cause,  was  certainly  binding  upon 
his  client  As  It  was  made  in  open  court 
while  the  investigation  was  being  carried  on, 
the  trial  judge  could  properly  take  cognizance 
thereof,  base  his  ruling  thereon,  and  after- 
wards certify,  when  signing  the  bill  of  ex- 
ceptions brought  to  this  court  to  the  facts  in 
regard  to  the  matter.  In  the  case  now  under 
consideration  it  affirmatively  appears  that 
the  magistrate  based  his  ruling,  not  upon  any 
fact  brought  to  light  at  the  hearing  before 
him,  but  upon  Information  which  he,  in  his ' 
individual  capacity,  had,  before  the  case 
"came  on  for  trial,"  received  from  "one  of 
counsel  for  H.  N.  Cramer  &  Co.,"  during  the 
course  of  a  private  conversation  with  him. 
This  so-called  "admission"  was  not  so  far  as 
appears,  made  by  the  attorney  in  the  presence 
of  his  clients,  or  while  he  was  undertaking 
to  represent  them  in  the  doing  of  anything 
connected  with  the  case  in  which  he  was  em- 
ployed as  counsel.  It  would,  therefore,  seem 
that  Cramer  &  Co.  were  not  bound  thereby 
(Thomas  v.  Klnsey,  8  Ga.  421;  Cassels  ▼. 
Usry,  51  Ga.  621);  and.  If  not  then  testimony 
concerning  what  the  attorney  said  on  the  oc- 
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caslon  referred  to  coiild  not  properly  have 
been  adioltted  on  tbe  trial  of  the  case  be- 
fore the  magistrate  (Farrar  ▼.  Brackett,  86 
Ga.  464, 12  8.  B.  686).  Aa  matter  of  f^ct,  no 
evidence  cd  any  admission  was  offered  at  that 
trial,  nor  during  its  progress  was  there 
brought  to  light  any  information  on  the  sub- 
ject of  which  the  magistrate  could  take  cog- 
nizance in  passing  upon  the  questions  present- 
ed to  him  for  decision.  Consequently,  there 
was  nothing  concerning  an  admission  to 
which  he  could,  in  his  Judicial  capacity,  prop- 
erly undertake  to  certify.  The  writ  of  cer- 
tiorari called  upon  him  to  answer  as  to  what 
actually  transpired  during  the  progress  of  the 
trial.  AH  that  he  stated  in  his  answer  with 
regard  to  tl^e  information  which,  prior  to  the 
trial,  had  oome  to  his  knowledge  in  the  course 
of  a  private  conversation  with  an  attorney 
for  one  of  the  parties,  was  entirely  gratuitous. 
Statements  of  this  character  have  no  proper 
place  in  a  magistrate's  answer,  not  being  re- 
sponsive to  the  writ  of  certiorari,  but  totally 
Irrelevant  and  unauthorized.  Nor  can  they 
rightly  be  regarded  as  competent  aliunde  evi- 
dence, to  be  considered  in  passing  upon  the 
merits  of  a  duly-verifled  petition  for  certio- 
rari. Scrogglns  v.  State,  65  Ga.  880.  Our 
conclusion,  therefore,  is  that  the  record  be- 
fore us  discloses  that  the  magistrate  com- 
mitted paliMible  error  in  ruling  as  he  did, 
and  that  the  Judge  of  the  superior  court  made 
an  equally  grave  mistake  in  not  sustaining 
the  certiorari.  Judgment  reversed.  AU  the 
Justicea  concurring. 


HENDBIZ  V.  WliBB. 
(Bopreme  Court  of  Georgia.    July  20,  lOOlL) 

RBS   JXTDICATA^HGMESTBAD-WAIYBR. 

1.  A  judgment  against  the  maker  of  a  prom- 
issory note  estops  aim  from  sufaiseqnently  rais- 
ing any  question  of  usary  in  the  debt,  and  also 
binds  the  beneficiaries  of  a  homestead  set  apart 
upon  the  application  of  such  maker. 

2.  That  a  creditor  unsuccessfully  contested 
the  right  of  his  debtor  to  a  homestead  in  the 

groperty  songht  to  be  set  apart  does  not  estop 
im  from  setting  up  a  waiver  by  the  debtor  of 
^e  benefit  of  a  nomestead,  for  the  reason  that 
his  rl^ht  to  make  such  waiver  was  not  passed 
upon  in  the  contest  over  the  allowance  of  the 
homestead. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Franklin  county; 
R.  B.  Russell^  Judge. 

Action  by  H.  fi.  Webb  against  Alice  Hen- 
dri^  Verdict  for  plaintiff.  Judgment  execu- 
tion levied,  and  defendant  and  Effle  V.  Hen- 
driz  interposed  dalm.  Verdict  finding  prop- 
erty subject,  and  Alice  Hendriz  brings  error. 
Aifirmed. 

Fermor  BarreLt,  for  plainiiff  in  error. 
Chas.  L.  Bass,  for  defoidant  in  error. 

COBB»  J.  This  was  a  claim  case,  in  which 
the  following  facts  appeared  from  the  evi- 
dence: In  May,  1900»  H.  H.  Webb  brought 
suit  against  Mrs.  A.  L,  Hendriz  upon  a  prom« 


issory  note  dated  November  12,  189^  '^^^^^ 
note  "contained  the  usual  homestead  waiver/,' 
and  its  payment  was  secured  by  a  deed  to  the 
property  now  in  controversy,  ezecuted  by  the 
maker  for  that  purpose.  In  this  suit  Mrs. 
Hendriz  filed  a  plea  of  usury,  but  the  plea  was 
not  sustained,  and  on  May  8,  1900,  Webb  re- 
covered judgment  on  the  note.  Thereafter  he 
made  to  Mrs.  Hendriz  a  reconveyance  of  the 
property  described  in  her  deed  to  him,  and 
on  May  12,  1000,  ezecution  was  issued  on  the 
judgment,  and  levied  on  the  land  described  in 
the  two  deeds  mentioned.  To  this  levy  Mrs. 
Hendriz  and  IESBl'^  Viola  Hendriz,  on  August 
2,  1900,  interposed  a  claim  as  beneficiaries  of 
a  homestead.  It  appears  from  the  evidence 
that  on  May  31,  1900,  Mrs.  Hendriz  filed  in 
the  court  of  ordinary  a  petition  praying  that 
the  property  now  in  dispute  be  set  apart  as 
a  homestead  and  ezemption  for  the  benefit  of 
herself  and  Effle  Viola  Hendriz,  an  adopted 
daughter.  H.  H.  Webb  and  another,  as  cred- 
itors, filed  a  caveat  containing  the  "statutory 
objections."  On  the  hearing  the  objections 
were  overruled,  and  the  homestead  allowed 
August  1,  1900.  The  caveators  appealed  from 
the  judgment  of  the  ordinary  allowing  the 
homestead  to  the  superior  court,  making  there- 
in certain  am^dmenta  to  their  objections. 
The  appeal  was  dismissed  hi  the  superior 
court,  and  the  homestead  allowed  and  ap- 
proved by  that  court  on  August  6,  1900.  The 
court  directed  the  jury  to  return  a  verdict 
finding  the  property  subject  The  claimants 
filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  Mrs.  Hendriz  ezcepted. 

1.  One  ground  of  the  motion  for  a  new  trial 
complains  that  the  court'  etted  in  rejecting 
evidence  offered  by  the  claimants ,  whereby 
they  sought  to  show  that  the  note  which  was 
the  foundation  6f  the  judgment  upon  which 
the  ezecution  was  based  was  infected  with 
usury.  As  shown  above,  the  note  contained 
a  waiver  of  homestead,  and  there  was  nothing 
on  the  face  of  the  note  to  indicate  that  usury 
had  been  ezacted.  While  usury  hi  a  debt  wili 
defeat  a  waiver  of  homestead  made  in-  a  note 
which  repreeentsthe  debt.  It  is  well  settled 
that,  where  such  a  note  has  been  reduced  to 
judgment,  both  the  maker  of  the  note  and  the 
beneficiaries  of  a  .hpmestoad  set  apart  after 
the  execution  of  the  note  are  estopped  from 
setting  up  that  the  waiver  of  homestead  was 
void  because  of  usury  in  the  debt  This  prop- 
osition is  fully  settied  by  the  following  cases, 
and  further  elaboration  thereof  is  unneces- 
sary: Ezzard  v.  Estes,  05  Ga.  712,  2:}.  S.  £. 
713,  and  cases  cited;  Johnson  v.  Davis,  97 
Ga.  282,  22  S.  B.  911,  and  cases  cited;  Bank 
V.  Gammage^  109  Ga.  220,  84  SL  B.  307,  and 
cases  cited.  The  present  case  presents  a 
stronger  reason  for  the  rule  than  any  of  those 
cited,  for  here  the  maker  of  the  note,  who  waa 
one  of  the  claimants,  and  one  of  the  benefi- 
ciaries in  the  homestead,  actually  litigated 
unsuccessfully  the  question  of  usury  in  the 
suit  on  the  note. 

2.  Further  complaint  it  made  in  the  motion 
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for  a  new  trial  that  the  court  erred  in  admit- 
ting In  evidence  the  note  and  deed  executed 
by  Mrs.  Hendrix  to  H.  H.  Webb,  the  plaintiff 
in  execution.  The  ground  of  oblection  to  the 
evidence  was  that,  having  unsuccessfully  con- 
tested the  right  of  the  claimants  to  a  home- 
stead and  exemption  in  the  property  levied 
on,  he  "was  estopped  thereby.'*  If  it  is  sought 
by  this  objection  to  raise  the  point  that,  be- 
cause the  plaintifT  in  execution  filed  objections 
to  the  setting  apart  of  the  homestead,  he  is 
estopped  from  insisting  on  the  waiver  of 
homestead  contained  in  the  note,  the  objec- 
tion Is  entirely  without  merit  The  plaintiff 
in  execution  was  concluded  by  his  objections 
from  afterwards  attacking  the  validity  of  the 
homestead,  but  no  question  as  to  the  right  of 
the  applicant  to  waive  the  benefits  of  any 
homestead  which  might  be  set  apart  to  her 
was  involved,  and  such  a  waiver,  when  made, 
was  binding  upon  her,  and  all  those  who 
might  become  the  beneficiaries  of  any  home- 
stead which  she  should  have  set  apart  to  her. 
The  verdict  directed  was  the  only  possible 
legal  result  in  the  case.  Judgment  affirmed. 
All  the  Justices  concurring. 


(118  Ga.  1068) 

OARTESB  ▼.  GARRETT. 
(Supreme  Court  of  Georgia.    July  22,  1901.) 

CERTIORARI— PROGBDURB^-QUBSTIONS    DB- 

TBRMINBD. 

1.  A  superior  court,  in  disposing  of  a  cer- 
tiorari, cannot  properly  predicate  its  action  up- 
on any  oral  representation"  of  fact  made 
while  the  hearing  is  in  progress,  but  must  try 
the  case  by  the  record. 

2.  The  only  question  which  the  certiorari  in 
this  case  properly  presented  for  determination 
by  the  superior  court  was  whether  or  not  the 
verdict  complained  of  was  warranted  by  the 
evidence,  and,  as  that  court  did  not  pass  there- 
on, direction  is  given  that  it  do  so  at  the  next 
hearing. 

(Syllabus  by  the  Cburt.) 

Error  from  superior  court,  Habersham 
county;  J.  B.  Estes,  Judge. 

Action  by  E.  J.  Garrett  against  Charles 
H.  Carter.  Verdict  for  defendant,  and  plain- 
tiff brings  certiorari.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

J.  C.  Edwards  and  J.  R.  Grant  for  plaintiff 
in  evror. 

LUMPKIN,  P.  J.  At  the  liay  term,  lOOQ, 
of  the  Justice's  court  for  the  422d  district  G. 
M.,  of  Habersham  county,  there  was  tried  on 
appeal  a  case  in  which  E.  J.  Garrett  was 
plaintiff  and  Charles  H.  Carter  defendant 
It  appears  that  the  plaintiff  began  proceed- 
ings for  the  foreclosure  of  a  landlord's  lien; 
that  the  same  were  met  by  a  counter  affi- 
davit on  the  part  of  the  defendant  in  which 
he  set  up  a  cross  demand  against  the  plain- 
tiff; that  the  trial  resulted  in  a  verdict  for 
the  defendant  for  $46.15,  and  that  the  plain- 
tiff sued  out  a  certiorari  The  petition  for 
certiorari  alleged  that  the  verdict  was  con- 
trary   to    evidence,    and    without    evidence 


to  support  it;  that  a  constable  had  im- 
properly participated  with  the  Jury  in  making 
up  the  verdict;  and  that  at  divers  times  be- 
fore the  trial  on  appeal  the  plaintiff  had  di- 
rected the  magistrate  to  dismiss  the  action, 
and  had  ''tried'*  to  have  it  dismissed.  But 
the  petition  contaiiied  no  recital  that  the 
plaintiff  had  moved  at  the  trial  under  review 
to  have  the  case  stricken  from  the  docket  or 
that  he  then  raised  any  objection  to  the  case 
being  heard  on  its  merits.  The  answer  of 
the  magistrate  set  forth  the  evidence  intro- 
duced at  the  hearing,  but  contained  nothing 
verifying  the  alleged  misconduct  on  the  part 
of  the  constable.  It  also  set  forth  In  detail 
the  magistrate's  version  of  various  interviews 
had  between  himself  and  the  plaintiff  in  ad- 
vance of  the  trial  with  respect  to  the  dis- 
missal of  the  acti(m.  At  the  hearing  In  the 
superior  court  the  case  was  disposed  of  by  an 
order  in  the  following  words:  *'It  being  rcy^ 
resented  to  this  court  that  the  case  brought 
by  E.  J.  Garrett  vs.  Ch&s.  H.  Carter  (the 
same  being  an  affidavit  to  foreclose  a  land- 
lord's lien)  was  dismissed  by  the  plaintiff  be- 
fore the  defendant  fiad  filed  any  counterclaim 
or  set-off,  and  before  defendant  had  acquired 
any  rights  to  prevent  a  dismissal,  it  is  there- 
fore ordered  that  the  same  be  sent  back  for  a 
new  trial;  and,  if  the  case  had  1:>een  dis- 
missed by  plaintiff  before  any  set-off  had 
been  filed,  then  the  officer  before  whom  it 
was  issued  Is  ordered  to  dismiss  the  whole 
proceeding,  and  have  no  trial.  Let  plaintiff  in 
certiorari  have  leave  to  enter  up  Judgment 
against  defendant  for  costs  in  this  court"  It 
is  evident  that  the  recitals  in  the  petition 
for  certiorari  and  in  the  magistrate's  answer 
with  respect  to  the  attempted  dismissal  of 
the  action  were  wholly  irrelevant  the  same 
relating  to  matters  occurring  anterior  to  the 
trial  on  the  appeal  in  the  Justice's  court  and 
as  to  which  no  ruling  yras  invoked  during  the 
progress  of  that  triaL  As  the  charge  of  im- 
proper conduct  on  the  part  of  the  constabU 
was  not  verified,  the  only  question  presented 
for  determination  by  the  Judge  of  the  superior 
court  was  whether  or  not  the  evidence  war- 
ranted the  verdict  and  upon  this  question  he 
did  not  undertake  to  pass.  The  Judgment  act- 
ually rendered  was  clearly  erroneous,  the  same 
having  been  based  upon  an  oral  "representa- 
tion" made  by  some  one,  whose  Identity  is  not 
disclosed,  while  the  case  was  pending  for  dis- 
posal in  the  superior  court.  The  certiorari 
ought  to  have  been  tried  on  its  merits,  and 
by  the  record,  and  not  upon  any  outside 
representations.  Milam  v.  Sproull,  86  Ga. 
393;  Scrogglns  v.  State,  55  Ga.  3S0;  Fouche 
V.  Morris,  112  Ga.  143,  37  S.  E.  182;  Brown 
▼.  Alexander,  Id.  247,  37  S.  E.  368.  We 
therefore  reverse  the  Judgment  with  direc- 
tion that  the  superior  court  at  the  next  hear- 
ing pass  upon  and  determine  the  question 
whether  or  not  the  verdict  In  the  deLendant's 
favor  was  sufficiently  supported  by  evidence. 
Judgment  reversed,  with  direction.  All  the 
Justices  concurring. 
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(113  Oa.  1010) 


LANE  y.  STATE. 


(Bnpreme  Ooort  of  Georgia.    Jnly  22,  1901.> 

liARCBNT— BVIDBNOB  OF  YALUB. 
Eren  if  the  accused,  under  tlie  facta  aa 
they  appear  in  the  record,  could  be  lawfuUy 
coDTicted  of  the  offense  of  larceny,  the  judge 
erred  in  not  granting  a  new  trial  in  the  present 
case,  for  the  reason  that  there  was  no  proof 
that  the  article  alleged  to  have  been  stolen 
was  of  any  value. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Dublin. 
Joe  Lone  was  convicted  of  larceny,  and 
brings  error.    Beversed. 

Howard  &  Armistead,  for  plaintiff  in  error. 
P.  O.  Corker,  Sol^  and  Griner  &  Williams, 
for  the  State. 

COBB,  J.  The  acensed  was  placed  opon 
trial  upon  an  indictmeut  charging  him  with 
the  offense  of  simple  larceny,  and  was  con- 
victed. His  motion  for  a  new  trial  having 
been  overruled,  he  excepted.  Upon  an  ex- 
amination of  the  brief  of  evidence  which  is 
contained  in  the  record,  it  does  not  appear 
that  there  was  any  evidence  showing  the 
value  of  the  article  alleged  to  have  been 
stolen,  or  that  it  was  of  any  value.  For  this 
reason  the  conviction  was  unauthorized,  and 
the  ludge  should  have  granted  a  new  trial. 
Hawkins  v.  State,  95  Ga.  458»  20  S.  E.  217; 
Smith  y.  State,  95  Ga.  460,  21  S.  E.  45;  May 
V.  State,  111  Ga.  840,  36  S.  E.  222.  It  does 
not  distinctly  api^ear  from  the  evidence  for 
the  state  exactly  what  was  the  relation  that 
existed  between  the  prosecutor  and  the  ac- 
cused, so  far  as  the  property  which  was  al- 
leged to  have  been  the  subject  of  the  lar- 
ceny was  concerned,  but  from  the  statement 
of  the  accused  it  clearly  api>ears  that  the 
relation  between  them  was  that  of  landlord 
and  cropper.  If  this  was  the  true  relation 
existing  between  them,  the  accused  would 
not  be  guilty  of  simple  larceny,  even  if  it  be 
true  that  he  converted  a  portion  of  the  prop- 
erty to  his  own  use  without  the  consent  of 
the  landlord.  In  Padgett  ▼.  State,  81  Ga. 
466,  8  S.  E.  445,  it  was  held  that  it  was  not 
a  trespass  upon  the  part  of  a  cropper  to  re- 
move a  portion  of  the  crop  from  the  prem- 
ises, and  sell  the*same^  without  having  set- 
tled with  the  landlord,  and  that  for  this 
reason  a  cropper  could  not  be  indicted  under 
section  4440  of  the  Code  of  1882  (Pen.  Code, 
%  219),  declaring  certain  acts  of  trespass  to 
be  indictable;  among  them  being  "the  taking 
and  carrying  away  ^  •  •  any  article,  or 
propertiy  of  any  value  whatever,  from  the 
land  ^  ^  ^  of  another,  without  the  con- 
sent of  the  own^."  The  taking  which  is 
necessary ^to  complete  the  offense  of  larceny 
must  be  a  trespass  against  the  owner's  pos- 
session. 18  Am.  ft  Eng.  Enc.  Law  (2d  Ed.) 
p.  469.  See,  also,  Beall  v.  State,  68  Ga.  820. 
Tbe  conversion  by  a  cropper  of  a  portion  of 
the  crop  to  his  own  use  is,  therefore,  neither 
larceny  nor  an  indictable  trespass  under  our 


Code,  though  such  conduct  on  the  part  of  a 
cropper  will  render  him  indictable  under  the 
statute  now  contained  in  Pen.  Code,  §  680. 
See,  also^  Hackney  v.  State^  101  Ga.  516,  28 
S.  E.  1007.,  Judgment  reversed*  All  the 
Justices  concurring. 


(IIB  Git.  1031) 

SOUTHERN  COTTON  SEED  OIL  (X).  T, 
EDWARDS  et  aL 

(Supreme  Court  of  Georgia.   July  20,  1901.) 

LANDLORD  AND  TENANT— RELATIONSHIP* 
'   ACTION  ON  CONTRACT. 

1.  One  who,  without  eonsideration,  merely 
agrees  to  place  another  in  possession  of  prop- 
erty is  in  no  legal  sense  a  lessor;  nor  can 
he  be  held  liable  as  such,  if.  through  no  fault 
of  his  own,  the  person  to  whom  he  yields  pos- 
session of  the  property  is  afterwards  deprived 
of  the  use  and  enjoyment  thereof. 

2.  In  no  view  of  the  facts  brought  to  light  on 
the  trial'  of  the  present  case  were  the  defend- 
ants entitled  to  a  finding  in  their  favor. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Clarkesville;  CL  L. 
Bass,  Judge  pro  hac 

Action  by  the  Southern  Cotton  Seed  Oil 
Company  against  Edwards,  Simmons  &  Co. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Reversed. 

C.  H.  Sutton  and  King  ft  Spalding,  for 
plaintiff  in  error.  Geo.  P.  Erwln  and  Robt 
McMillan,  for  defendants  in  error. 

LUMPKIN,  P.  J.  The  Southern  Cotton  • 
Seed  Oil  Company  brought  an  action  against 
Edwards,  Simmons  ft  Ck>.,  and  the  Individuals 
composing  that  firm,  to  recover  a  certain 
amount  of  money  alleged  to  have  been  ad- 
vanced to  it  for  a  specified  purpose,  and  for 
which  the  defendants  had  failed  to  account 
They  filed  an  answer  in  which  they  admitted 
that  this  sum  had  been  advanced  to  them,  but 
denied  that  they  were  liable  to  account  there- 
for. Their  defense  was,  in  substance,  as  fol- 
lows: The  plaintiff  and  certain  other  compa- 
nies entered  into  a  contract  with  the  defend- 
ants by  the  terms  of  which  they  were  to  buy 
cotton  seed  to  be  shipped  to  and  resold  tis 
these  companies.  '*It  was  agreed,  among  oth- 
er things,  that  these  defoidants  were  to  be 
furnished  by  petitioner  with  a  wagon  scale 
on  which  to  weigh  seed,  which  said  scale  was 
at  that  time  located  in  Toccoa,  and  near  de- 
fendants' place  of  doing  bushaess."  They 
were  to  "furnish  all  the  necessary  help,  labor, 
etc.,  in  representing  petilloner  and  in  pur- 
chasing seed  for  [it]  at  Toccoa,  and  were  to 
receive  a  profit  on  seed  so  bought"  The 
money  advanced  to  them  "was  furnished  de- 
fendants under  said  contract,  a^d  for  the  pur- 
pose of  carrying  out  the  same."  They  "under- 
took in  good  faith  to  carry  out  the  provisions 
of  said  contract,  and  engaged  and  employed 
one  additional  cleric  at  a  cost  of  $100,  and 
rented  a  warehouse  to  store  seed  at  a  cost  of 
$50,*'  and  also  "made  all  tbi^  necessary  ar- 
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rangementa,  and  prepared  to  purchase  and 
handle  large  quantities  of  cotton  seed,  and 
oonld  aiid  would  have  purchased  and  nandled 
several  thousand  bushels  of  cotton  seed,"  had 
the  plaintiff  not  ^'failed  and  refused  to  fur- 
nish the  scales  to  weigh  such  seed."  After 
the  above-mentioned  contract  was  entered  In- 
to, the  plaintiff  "took  and  carried  away  the 
scales  that  [It]  had  hi  town  and  had  contract- 
ed and  agreed  that  defendants  should  use." 
As  a  result,  it  was  "impossible  for  defendants 
to  purchase  cotton  seed,"  and  they  suffered 
damages,  not  only  to  the  extent  above  Indl- 
catedf  but  in  "the  further  sum  of  one  hun. 
dred  and  fifty  dollars  as  profit  on  cotton  seed." 
They  therefore  sought,  by  way  of  recoupment, 
to  recover  the  damages  thus  sustaipea.  The 
trial  of  the  case  resulted  In  a  verdict  in  favor 
of  the  defendants,  and  the  company  made  a 
motion  for  a  new  trial,  which  was  overruled, 
and  it  escepted.  The  questions  presented  for 
our  decision  will  be  fully  covered  by  the  brief 
discussion  whTch  foUowt*. 

1.  A  copy  of  the  contract  referred  to  In  the 
answer  filed  in  behalf  of  the  defendants  ap- 
'pe&n  In  the  record  before  na.  It  recited  that: 
"This  agreement  between  the  Southern  Cotton 
Oil  Company,  Georgia  Cotton  Oil  Company, 
Gate  City  Cotton  Oil  Company  of  Atlanta, 
6a.,  and  Elberton  Oil  Mills,  and  Edwards, 
Simmons  &  Co.,  of  Toccoa,  Is  as  follows:  So. 
Cotton  Oil  Company,  Gate  City  Oil  Company, 
Georgia  Cotton  Oil  Company,  Elberton  Oil 
Mills  place  their  wagon  scales  in  the  posses^ 
slon  of  Edwards,  Simmons  &  Co.  only  for  the 
purpose  of  weighing  cotton  seed  to  be  shipped 
to  said  Southern  Cotton  Oil  Co.,  Gate  City  Oil 
Co.,  Georgia  Cotton  Seed  Oil  Co.,  Elberton  Oil 
Mills.  It  is  agreed  and  understood  that  all 
cotton  seed  so  weighed  on  said  scales  belong- 
ing to  said  on  company  shall  be  shipped  to 
said  oil  companies  at  the  prloesr  named  to  said 
Edwards,  Simmons  &  Co.  at  the  time  said 
seed  were  purchased  from  the  iseed  raisers. 
Any  violation  by  Edwards,  Simmons  &  Co. 
will  be  considered  a  cancellation  of  agreement, 
and  the  said  oil  companies  will  have  the  right 
to  take  possession  of  wagon  scales  without 
any  further  notice.  This  agreement  can  be 
terminated  by  either  party  giving  the  other 
ten  days'  notice  of  their  intention  to  cancel 
the  same."  The  contract  purported  to  have 
been  signed  by  an  authorized  agent  of  the 
<»il  companies  on  August  23,  1897,  and  under 
his  signature  appeared  the  following:  "Mem. 
Will  allow  12%  cents  pr.  ton  for  ube  of  house." 
It  Is  to  be  noted  that  this  writing  embraced 
no  covenant  on  the  part  of  the  Southern  Cotton 
on  Company  whereby  it  either  expressly  or 
by  necessary  impllcatlcm  obligated  Itself  to 
keep  Edwards,  Simmons  &  Co.  at  all  times 
supplied  wfth  suitable  scales  upon  which  to 
weigh  such  cotton  seed  as  they  might  buy. 
On  the  contrary,  reference  was  had  exclusive- 
ly to  particular  wagon  scales  already  erect- 
ed, which  may  or  may  not  have  been  suita- 
ble, and  which  the  oil  companies  agreed  sim- 
ply to  "place"  In  the  possession  of  that  firm 


"only  for  the  purpose  of  weighing  cotton 
to  be  shipped  to"  them.  Evidently,  it  was 
not  contemplated  that  Edwards,  Rimnumii  & 
Go.  should  be  regarded  as  technical  lessees 
of  the  oil  companies,  and,  as  such,  entitled  to 
absolute  control  over  these  scales  for  any  defi- 
nite term,  or  at  any  fixed  rental.  Indeed, 
there  Is  no  suggestion  that  the  oil  companies 
undertookt  as  lessors,  to  warrant  their  title 
thereto,  or  to  guaranty  that  they  had  a  right 
to  maintain  the  same  at  the  points  at  which 
they  were  located,  or  that  Edwards,  Simmons 
&  Co.  would  be  kept  in  undisturbed  posses- 
sion thereof.  The  agreement  ent^ed  into 
was  exceedingly  loose  and  general  in  Its 
terms.  The  oil  companies  did  not  obligate 
themselves  to  take  any  given  quantity  of  seed 
at  any  specified  price,  nor  did  Edwards,  Sim- 
mons &  Co.  assume  any  binding  obligation  to 
purchase  and  resell  to  them  a  single  poimd  of 
seed.  Furthermore,  the  agreement  was  sub- 
ject to  cancellation  at  any  time  "by  ^ther 
parly  giving  the  other  ten  days'  notice  of 
their  intention  to  cancel  same."  No  reasona- 
ble inference  can,  therefore,  arise  that  the 
oil  companies  undertook  to  do  more  ttian 
"place  tlielr  wagon  scales  in  the  possession 
of  Edwards,  Simmons  &  Co.,"  and  thereby 
confer  upon  that  firm  the  privilege  of  exer- 
cising whatever  rights  they  might  have  with 
respect  to  the  use  and  enjoyment  of  the  same. 
In  view  of  the  fact  that  Edwards,  Simmons  & 
Co.  entered  into  no  binding  obligation  to  ac- 
tually buy  and  sliip  to  the  oil  companies  any 
seed  at  all,  it  Is  obvious  that  there  was  abso- 
lutely no  consideration  for  a  promise  on  their 
inrt  to  do  even  this  much;  and,  unless  they 
dedlned  to  yield  possession  of  the  scales,  or, 
after  duly  surrendering  possession  thereof, 
wrongfully  deprived  Edwards,  Simmons  &  Co. 
of  the  use  of  the  same,  they  could  not  Just- 
ly be  charged  with  a  failure  to  meet  their 
moral  obligations  in  the  premises. 

2.  As  matter  of  fact,  the  Southern  Cotton 
Seed  00  Company  actually  placed  the  defend- 
ants in  possession  of  its  wagon  scales  at  Toc- 
coa.   Subsequently  they  were  condemned  by 
the   town   authorities,    and   the   defendants 
wrote  a  letter  to  the  company,  in  which  it 
was  notified  of  this  occurtence.    The  company 
"sent  a  man  up  to  see  about  the  matter." 
He  employed  the  defendante  to  "take  up**  its 
scales,   "and  ship   them  to  Atlanta."    This 
they  did,  and  the  company  paid  them   for 
their  services.    One  of  the  defendants  was 
sworn  as  a  witness  on  the  trial,  and  testi- 
fied.  In  this   connection,   as  f(^ows:     **The 
scales  in  front  of  our  store  belonged  .to  plain- 
tiff, and  were  to  be  used  by  us,  but  -were 
condemned  by  town  authorities;  and  with  the 
understanding  that  we  were  to  use  tliose  in 
front  of  our  warehouse  on  R.  R.  right  of  way 
belonging  to  Elberton  Mills,  a  party  to  the 
contract,  we,  at  request  of  plaintiff,  shipped 
the  scales  to  them.    When  we  went  to  weigh 
on  Elberton  scales,  found  Ramsey  and  Scaef er 
using  them;    •    ♦    •    and  when  we  wanted 
to  use  them  were  forbidden  by  Ramsey  and 
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Scaefer.*^  The  witness  did  not,  however, 
state  that  either  the  plaintiff  or  its  agent  was 
a  party  to  this  "understanding,*'  or  were  re- 
sponsible for  the  conduct  of  Bamsej  and 
Scaefer  (whoever  they  may  have  been)  in  pre- 
venting the  defendants  from  using  the  scales 
which  belonged  to  the  Blberton  Mills.  The 
plaintiff  introduced  the  testhnony  of  its  agent, 
taken  by  interrogatories,  who  testified:  *'I 
arranged  with  defendants  to  take  up  scales 
and  ship  them.  Defendants  said  they  would 
have  no  use  for  them;  they  could  weigh  on 
other  scales  they  had  a  right  to  use.  De- 
fendants said  scales  ought  to  be  removed, 
as  the  town  council  had  so  ordered.*'  They 
Interposed  no  objection,  but  'took  Job  of  re- 
moval," saying  they  would  "not  need  scales 
for  season  x>f  1897."  It  Is  a  matter  worthy 
of  comment  that  the  defendants  did  not  un- 
dertake to  meet  this  testimony  by  offering  to 
prove  that,  in  point  of  fact,  they  did  not  make 
the  statements  concerning  which  this  wit- 
ness testified,  but  agreed  to  the  removal  of 
the  scales  only  upon  an  express  undertaking 
by  him,  or  his  principal,  that  the  scales  be- 
longing to  the  Elberton  Mills  should  be  placed 
at  their  disposal.  Furthermore,  there  was  no 
evidence  before  the  Jury  upon  which  it  could 
probably  base  an  estimate  of  the  amount  of 
damages,  if  any,  which  the  defendants  sus- 
tained by  reason  of  their  being  deprived  of 
the  use  of  the  scales  belonging  to  the  plain- 
tiff. There  was  no  proof  whatever  concern- 
ing their  alleged  loss  of  profits.  They  did  not 
in  fact,  as  stated  in  their  answer,  rent  "a 
warehouse  to  store  seed,  at  a  cost  of  $50." 
They  already  had  one,  and  merely  "partition- 
ed off  one  comer,  or  part  of  it,  and  reserved 
it  for  holding  cotton  seed."  What  expense 
or  loss  was  thus  incurred  was  not  shown,  nor 
did  it  appear  what  was  the  rental  value  of 
the  corner  so  reserved.  It  is  true  they  "hir- 
ed an  extra  clerk  to  help  weigh  seed  at  $100 
per  year."  But,  in  view  of  the  terms  of  the 
written  contract,  upon  the  faith  of  which  they 
acted,  they  had  no  right  to  assume  that  they 
would  necessarily  need  his  services  for  that 
period.  As  has  been  seen,  that  contract  con- 
tained an  express  stipulation  to  the  effect 
that,  upon  giving  ten  days'  notice  of  an  In- 
tention to  cancel  the  agreement  entered  into, 
the  plaintiff  could,  at  its  pleasure,  terminate 
the  same.  Moreover,  the  defendants  intro- 
duced no  evidence  tending  to  show  that,  by 
reason  of  their  having  no  need  of  this  clerk's 
services  after  the  company's  alleged  breach 
of  its  contract,  they  really  lost  anything;  or, 
if  so,  how  much.  For  aught  that  appears, 
he  may  have  performed  in  their  behalf,  dur- 
ing the  year  for  which  he  was  employed,  serv- 
ices the  value  of  which  was  far  in  excess  of 
the  salary  they  obligated  themselves  to  pay 
him;  or,  upon  finding  that  his  services  were 
no  longer  needed,  he  may  have  voluntarily 
elected  not  to  hold  them  to  their  contract  to 
give  him  employment  for  a  year.  On  the 
whole,  we  are  forced  to  the  conclusion  that 
In  no  view  of  the  case  can  the  finding  in 
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favor  of  the  defendants  be  legally  upheld. 
Judgment  reversed  All  the  Justices  concur- 
ring. 


(lis  Ga.  1009) 
HOLUNGSWORTH  v.  HOWARD. 
(Supreme  Court  of  Georgia.    July  28,  1901.) 

NEW  TRIALr-ADMISSION  OF  BVIDBNCBI-JOINT 
TORT  FBA80RS-JUDQMBNT  AGAINST  ONB. 

1.  Admitting  irrelevant  testimony  will  not  be 
held  cause  for  a  new  trial,  unless  it  appears 
that  the  same  was  of  sufilcieiit  consequence  to 
injuriously  affect  the  party  complaining  there- 
of. 

2.  There  may,  in  an  action  against  joint  tort 
feasors,  be  a  lawful  recovery  against  one  only 
of  them. 

8.  The  evidence  in  the  present  case  war- 
ranted the  verdict. 

(Syllabus  by  the  Oourt) 

Brror  from  superior  court,  Dekalb  county. 

Action  by  A*  W.  Howard  against  R.  H. 
Holllngsworth  and  A.  J.  Almand.  Verdict  for 
plaintiff.  From  an  order  refusbig  a  new  trial 
as  to  Holllngsworth,  he  brings  error.  Af- 
firmed* 

R.  W.  Milner  and  H.  M.  Dorsey,  for  plain- 
tiff in  error.  J.  K.  Hines,  for  defendant  in 
error. 

LUMPBJN,  P.  J.  An  action  was  brought 
by  A.  W.  Howard  against  R.  H.  Holllngs- 
worth and  A.  J.  Almand  to  recover  damages 
alleged  to  have  been  sustained  by  the  plain- 
tiff on  account  of  false  representations  made 
to  him  by  the  defendants  to  the  effect  that 
the  Union  Loan  &  Trust  Company  of  Atlanta, 
a  banking  corporation  which  had  a  branch  at 
Lithonia,  where  the  parties  to  this  case  re- 
side, was  a  solvent  Institution.  Almand  was 
president  and  Holllngsworth  vice  president  of 
the  branch  bank.  The  petition  alleged  that, 
by  means  of  their  false  representations,  the 
plaintiff  was  induced  to  deposit  in  that  bank 
a  stated  sum  of  money,  which  he  lost  because 
of  the  failure  of  the*  parent  concern.  It  was 
in  the  petition  also  alleged  that  these  repre- 
sentations were  made  ''with  Intent  to  de- 
ceive*' the  plaintiff,  and  to  induce  him  "to 
confide  in,  and  extend  credit  to,  and  make 
deposits  in,  said  bank,"  and  that  they  In  fact 
"did  deceive"  him.  There  was  a  verdict  In 
favor  of  the  plaintiff  against  both  defendants. 
They  filed  a  motion  for  a  new  trial,  which 
was  granted  as  to  Almand,  but  refused  as  to 
Holllngsworth,  who  thereupon  sued  out  a  bill 
of  exceptions,  and  brought  the  case  to  this 
court  We  shall  confine  our  discussion  to 
those  grounds  of  the  motion  for  a  new  trial 
which  were  insisted  upon  In  the  argument 
here. 

1.  Error  is  assigned  upon  admitting  the 
testimony  of  one  L.  B.  Norton,  'to  the  effect 
that  the  defendant  Holllngsworth  had  made 
certain  representations  to  him  (Norton)  con- 
cerning the  solvency  of  the  Union  Loan  & 
Trust  0>mpany.'*  Obviously,  this  statement 
of  the  testimony  alleged  to  have  been  Inad- 
missible is  too  vague  and  indefinite  to  enabl' 
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this  court  to  say  that  allowing  its  Introduction 
was  preludiclal  to  the  plaintiff  in  error.  It 
does  not  appear  what  the  representations  of 
Hollingsworth  thus  sought  to  be  proved  were. 
All  we  know  is  that  the  court  permitted  Nor- 
ton to  testify  that  Hollingsworth  said  some- 
thing to  him  "concerning  the  solvency"  of  the 
bank.  What  this  was  does  not  appear. 
Neither  the  substance  nor  the  tenor  of  the 
representations  testified  to  is  stated.  While 
it  would  seem  that  any  representation  by 
Hollingsworth  to  Norton  with  respect  to  the 
condition  of  the  bank,  not  known  to  or  acted 
upon  by  Howard,  would  have  been  irrelevant, 
the  mere  fact  that  irrelevant  testimony  was 
admitted  will  not  Justify  this  court  in  order- 
ing a  new  trial,  when  the  nature  of  the  ob- 
jectionable testimony  is  not  sufficiently  dis- 
closed to  enable  it  to  see  that  letting  the  same 
in  could  have  resulted  to  the  prejudice  of  the 
party  complaining  of  its  admission.  HolUngs- 
worth  may  have  made  all  sorts  of  conceiva- 
ble remarks  to  Norton  about  the  solvency  of 
the  bank,  proof  of  which  in  the  controversy 
between  Hollingsworth  and  Howard  would 
not  have  operated  against  the  former  of  these 
two.  On  the  contrary,  such  proof  might  re- 
late to  remarks  by  Hollingsworth  helpful  to 
his  defense.  It  requires  both  error  and  in- 
Jury  to  obtain  here  a  reversal  of  a  Judgment, 
and  both  must  affirmatively  appear. 

2.  One  ground  of  the  motion  for  a  new  trial 
reads  as  follows:  "The  verdict  is  contrary  to 
law,  in  this,  to  wit:  The  declaration  in  this 
case  alleges  a  Joint  offense  or  cause  of  action 
on  the  part  of  the  two  defendants,  while  the 
evidence  falls  entirely  to  show  any  connection 
had  by  one  of  the  defendants,  Almand,  with 
any  of  the  representations  made  to  the  plain- 
tiff." It  was  insisted  in  support  of  this 
ground  that,  unless  the  plaintiff's  evidence 
made  out  a  case  against  both  defendants, 
there  could  be  no  recovery  against  either. 
The  verdict  was  In  fact  against  both;  but, 
even  If  it  had  been  rendered  against  Hol- 
lingsworth alone,  it  would  have  been  good, 
if  sustained  by  sufficient  evidence  to  show  lia- 
bility on  his  part  It  is  well  settled  in  this 
state  that,  in  an  action  against  Joint  tort 
feasors,  there  may  be  a  recovery  against  one 
only  of  the  defendants.  See  Telegraph  Go.  v. 
Griffith,  111  Ga.  658,  569,  36  S.  B.  859,  and 
cases  cited.  Note  specially  the  decision  an- 
nounced in  Austin  v.  Appling,  88  Ga.  56,  59, 
18  S.  B.  955,  and  the  authorities  upon  which  it 
was  predicated. 

3.  It  is  also  complained  that  the  verdict  was 
contrary  to  the- evidence,  because  there  was 
no  proof  that  the  plaintiff,  in  depositing  his 
money,  acted  on  Hollingsworth's  representa- 
tions, and  also  that  there  was  no  proof  that 
those  representations  were  fraudulently  made. 
The  plaintiff  did  testify:  "I  don't  think  I 
would  have  made  this  deposit  in  this  bank 
without  Mr.  A.  J.  Almand  being  connected 
with  it;"  but  his  testimony  as  a  whole  was 
amply  sufficient  to  show  that  he  acted  upon, 
«nd  was  misled  to  his  hurt  by,  Hollings- 


worth's  assurances  that  the  bank  was  sol- 
vent 

In  view  of  the  allegations  of  the  petition, 
It  was  incumbent  on  Howard  to  prove  actual 
fraud  on  the  part  of  Hollingsworth.  We 
think  there  was  sufficient  evidence  to  show 
this.  The  collapse  occurred  very  soon  a,ttei 
Howard's  deposit  was  made,  and  there  was 
proof  of  circumstances  warranting  the  infer- 
ence that  Hollingsworth  knew  the  parent 
bank  was  in  an  insolvent  and  failing  condi- 
tion when  he  represented  to  Howard  that  it 
was.  financially  sound.  We  do  not,  of  course, 
undertake  to  say  that  Hollingsworth  actually 
knew  the  bank  was  about  to  go  under,  but 
simply  that  there  was  evidence  enough  to 
warrant  the  Jury  In  finding  that  he  did. 
Judgment  afitoned.  All  the  Justices  concur- 
ring. 

CUB  Oa.  802) 

PLANTERS'  ft  PBOPLB'S  MUT.   FERB 
ASS'N  OF  GEORGIA  v.  DB  LOAOH. 

(Supreme  Court  of  Georgia.    July  18,  1901.) 

APPBALr-RBVIBW— ASSIGNMDNTS  OP  BRROR- 
INSURANCB  POLICY  —  VAlilDlTY  OF  CON- 
TRACT—ACCBPTANOB  OF  PRBMIUM— ACTION. 

LWhen  a  bill  of  exceptions,  properly  cer- 
tified, purports  to  set  forth  evidence  material 
to  the  consideration  of  the  errors  complained 
of^  the  assignments  of  error  therein  contained 
will  be  determined  solely  with  reference  to  the 
evidence  therein  set  forth,  unless  additional  evi- 
dence, incorporated  in  a  brief  thereof,  and 
made  a  part  of  the  record,  is  duly  brought  up 
in  the  manner  provided  by  law.  The  foregoing 
is  true,  notwithstanding  that  in  a  cross  bill  of 
exceptions  in  the  case  there  is  an  averment, 
in  effect,  that  certain  material  evidence  has 
been  omitted  from  the  main  bill  of  exceptions, 
and  the  alleged  omitted  evidence  is  set  forth 
in  the  cross  bill  of  exceptions. 

2.  A  writing  in  the  form  of  a  policy  of  fire 
insurance  will  not  constitute  a  valid  contract  of 
insurance,  when  it  is  not,  at  the  time  the  con- 
tract therein  purports  to  go  into  effect,  executed 
by  one  authorized  to  execute  contracts  in  be- 
half of  the  alleged  insurer. 

8.  The  mere  acceptance  by  the  person  de- 
scribed in  such  a  writing  as  the  insurer  of  a 
sum  of  money  as  an  assessment  or  premium 
will  neither  have  the  effect  of  rendering  valid 
the  unexecuted  writing,  nor  of  estopping  the 
alleged  insurer  from  making  the  defense  that 
the  writing  was  not  executed  by  any  one  au- 
thorized to  act  in  its  behalf,  when  it  appears 
that  the  assessment  or  premium  was  accepted 
In  ignorance  of  the  fact  that  the  writing  was 
not  executed  by  one  authorized  at  the  time  of 
Its  delivery  to  act  in  behalf  of  the  Insurer,  and 
that  upon  the  discovery  of  this  fact  the  in- 
surer promptly  repudiated  the  act  of  the  per- 
son wno  had  delivered  the  writing,  and  return- 
ed to  the  person  claiming  to  be  insured  all  of 
the  money  which  the  insurer  or  its  authorized 
agent  had  received  from  him. 

4.  Although  the  rules  of  an  association  pro- 
vide that  litigation  shall  be  conducted  for  ^e 
association  bv  the  president,  together  with  a 
majority  of  the  directors,  one  who  is  the  plain- 
tiff in  an  action  against  the  association,  which 
is  defended  by  a  duly-licensed  attorney  at  law, 
will  not  be  allowed  to  raise  the  question  as  to 
whether  the  defense  is  conducted  by  the  officer 
required  by  the  rules,  otherwise  than  by  call- 
ing in  question  the  rights  of  the  attorney  at 
law  to  appear  in  behalf  of  the  association. 
The  presumption  is  that  the  attorney  at  law 
has  the  authority  of  the  proper  officers  of  the 
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aBSoclation  to  appear,  and  this  presumption 
can  be  overcome  only  in  the  manner  provided 
in  Civ.  Code,  §  4423. 

(Syllabna  by  the  Conrt.) 

Brror  from  superior  court*  Tattnall  cooxir 
ty;  B.  D.  Eyana,  Jud^e. 

Action  by  B.  B.  De  Loach  against  the 
Planters'  &  People's  Mutual  Fire  Associa- 
tion of  Georgia.  From  the  judgment  de- 
fendant brings  error,  and  plaintiff  assigns 
cross  error.  Judgment  on  main  bill  of  ex- 
ceptions reversed,  and  cross  bill  affirmed* 

B.  J.  Giles  and  Jas.  K.  Hinds,  for  plaintiff 
in  error.  BurlLhalter  &  Morgan,  for  defend- 
ant  in  error. 

COBB,  J.  L  The  main  bill  of  exceptions 
purported  to  set  forth  the  evidence  intro- 
duced at  the  trial,  and  the  certificate  of  the 
Judge  was  in  the  usual  form,  stating  that  the 
bill  of  exceptions  *'ls  true,  and  contains  all 
the  evidence  «  «  ^  material  to  a  clear 
understanding  of  the  errors  complained  of.** 
The  cross  bill  of  exceptions  contains  the  fol- 
lowing averment:  **The  defendant  In  error 
alleges  that  the  plaintiff  in  error  has  omit- 
ted facts  and  rulings  by  t|ie  court  in  said 
case  material  to  a  clear  understanding  of  the 
errors  complained  of,  and  hence  the  defend- 
ant in  error  has  hereto  attached  what  occur- 
red In  the  trial  of  the  said  case^  omitted  by 
plaintiff  in  »Tor,  material  to  a  clear  under- 
standing of  the  said  case,  and  incorporates 
in  this  her  cross  bill  of  exceptions  all  evi- 
dence material  and  the  rulings  of  the  court 
material  that  were  omitted  in  the  direct  bill 
of  exceptions,  and  prays  that  the  supreme 
court  may  pass  on  the  omitted  evidence  and 
the  omitted  rulings  of  the  court  In  this  her 
cross  bUl  of  exceptions  In  conjunction  with 
the  direct  bill  of  exceptions."  The  cross  bill 
contains  evidence  which  does  not  appear 
in  the  main  bill,  and  some  of  it  seems  to 
be  in  conflict  with  what  is  stated  in  the  main 
bilL  The  cross  bill  is  certified  by  the  Judge 
in  the  usual  form,  the  language  of  the  cer- 
tificate, so  far  as  It  is  material  to  the  present 
discussion,  being  exactly  that  quoted  above 
from  the  certificate  to  the  main  bill.  It  Is 
not  the  office  of  a  cross  bill  of  exceptions  to 
add  to  or  change  In  any  way  the  main  bill  of 
exceptions.  The  cross  bill  of  exceptions  is  a 
remedy  provided  for  the  successful  party 
In  the  trial  court  to  have  reviewed  rulings 
made  against  him  during  the  trial,  in  the 
event  his  adversary  is  successful  in  obtain- 
ing a  Judgment  in  the  supreme  court  which 
in  its  effect  leaves  the  case  to  be  tried  again 
in  the  trial  court  See  Olv.  Code^  |  6627. 
The  cross  blU  of  exceptions  must  contain, 
or  specify,  so  much  of  the  evidence  as  is 
material  to  a  clear  understanding  of  the  er- 
rors therein  complained  of.  Other  evidence 
than  what  is  necessary  for  this  purpose  has 
no  proper  place  in  the  cross  bill  of  exceptions, 
and  if  contained  therein  must  be  entirely  dis- 
regarded.   It  was  the  right,  even  if  It  was 


not  the  duty,  of  the  Judge  to  have  refused 
to  sign  the  cross  bill  of  exceptions  until  all 
of  this  matter,  entirely  tmnecessary  and  ut- 
terly irrelevant,  so  far  as  anything  in  the 
cross  bill  is  concerned,  had  been  stricken 
therefrom.  See  Little  v.  Sparks,  112  Ga. 
220,  37  S.  B.  864.  So  much  of  the  evidence 
contained  in  the  cross  biU  of  exceptions  as 
is  material  to  the  errors  complained  of  there- 
in will  be  considered  in  passing  upon  the 
questions  therein  made.  No  other  evidence 
therein  will  be  considered  for  any  purpose 
whatever,  and  certainly  it  wlU  not  be  con- 
sidered in  any  way  so  far  as  the  errors  com- 
plained of  in  the  main  bill  are  concerned. 
When  th^e  Is  no  brief  of  evidence  filed  and 
made  a  part  of  the  record,  so  that  it  may  be 
brought  to  this  court  by  a  proper  specifica- 
tion in  the  bill  of  exceptions,  and  the  evi- 
dence is  brought  to  this  court  in  the  bill  of 
exceptions,  the  errors  complained  of  must 
be  determined  In  the  light  of  the  evidence 
contained  in  the  bill  of  exceptions  In  which 
the  assignment  of  error  is  contained.  The 
question  may  be  asked*  If  a  Judge  certifies 
a  main  bill  of  exceptions  which  does  not 
correctly  set  forth  the  evidence,  what  is  the 
remedy?  If  there  is  no  brief  of  evidence 
duly  approved  and  filed,  so  that  it  can  be 
transmitted  to  this  court  as  record,  we  know 
of  no  remedy.  Bee  Tumlin  v.  Furnace  Co., 
96  Ga.  694,  20  S.  B.  44.  It  has  been  held 
that,  afttf  a  bill  of  exceptions  has  been  duly 
certified,  it  is  not  within  the  power  of  the 
Judge  to  alter  or  change  the  same  in  any 
way  by  an  additional  certificate.  Dyson  v. 
Railway  Co.,  113  Ga.  827,  38  S.  B.  749.  The 
principle  of  this  ruling  is  applicable  to  any 
additional  certificate,  even  though  it  be  the 
usual  certificate  required  to  be  aflBlxed  to  a 
cross  bill  of  exceptions. 

2.  The  official  report  which  precedes  this 
opinion  contains  a  correct  summary  of  the 
evidence  as  it  Is  contained  in  the  main  bill 
of  exceptions.  From  this  evidence  no  other 
conclusion  can  be  possibly  reached  than  that 
the  paper  relied  on  by  the  plaintiff,  as  con- 
taining the  contract  of  Insurance  between  her 
and  the  defendant,  was  not  signed  by  any 
authorized  officer  or  agent  of  the  association 
at  the  time  or  subsequent  to'  her  application 
for  membership  in  the  association,  and  not 
only  that  she  was  never  admitted  as  a  mem- 
ber of  the  association  by  the  constituted  au- 
thorities, but  that  her  application  was  er- 
pressly  declined.  A  contract  of  fire  Insur- 
ance is  not  valid  unless  in  writing.  Civ. 
Code,  I  2089.  The  writing  relied  on  to  make 
the  contract  of  Insurance  not  having  been 
signed  by  any  one  authorized  by  the  asso- 
ciation to  execute  contracts  in  its  behalf  at 
the  time  that  it  is  claimed  that  the  contract 
was  entered  Into,  the  court  erred  in  not  ex- 
cluding the  paper  from  evidence. 

3.  It  Is  claimed,  however,  that  the  un- 
authorized act  of  the  agent  in  delivering  the 
policy  has  been  ratified  by  the  association.  If 
the  contract  had  been  duly  executed,  and  the 
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offlcen  of  tbe  association  had,  after  a  faU 
knowledge  of  all  the  facts,  treated  the  plain- 
tiff as  a  member,  such  conduct  on  the  part 
of  those  authorized  to  act  in  behalf  of  the  as- 
sociation might  have  had  the  effect  of  render- 
ing the  contract  valid.  But  such  is  not  the 
case.  In  the  first  place,  there  was  no  con- 
tract in  writing  at  the  beginning,  and  noth- 
ing but  a  writing  will  ever  make  a  valid  con- 
tract of  fire  insurance.  In  the  second  place, 
all  that  was  done  by  the  officers  of  the  asso- 
ciation which  could  be  at  all  construed  as 
treating  the  plaintiff  as  a  member  of  the  aa- 
sociation  was,  according  to  the  uncontradict- 
ed evidence,  done  in  ignorance  of  the  facts 
in  relation  to  her  claim  of  membership,  and 
as  soon  as  the  truth  was  known  the  associa- 
tion promptly  repudiated  the  acts  of  those 
who  had,  without  authority,  been  assuming 
to  act  in  its  behalf,  and  restored  to  the  plain- 
tiff every  cent  which  It  or  any  of  its  authoriz- 
ed agents  had  received  from  her.  There  was 
nothing  whatever  in  the  evidence  to  author- 
ize a  finding  that  the  defendant  was  estopped 
from  making  the  defense  that  it  was  not 
bound  because  the  contract  of  insurance  was 
hot  evidenced  by  a  writing  executed  by  one 
authorized  to  act  in  its  behalf. 

4.  The  policy  provides  that,  whenever  liti- 
gation is  unavoidable^  the  president,  together 
with  a  majority  of  the  directors,  shall  con- 
duct the  suit  for  the  association.  The  de- 
fendant's answer  in  the  present  case  was 
signed  by  "Enoch  J.  Giles,  Defendant's  At- 
torney,*' and  was  sworn  to  by  *'H.  C.  Smithy 
President  Association."  The  plaintiff  moved 
to  dismiss  the  answer  "because  it  showed 
upon  its  face  that  the  defense  was  being 
conducted  by  the  president  alone,  now  ez- 
president,  and  without  the  aid  or  h^p  of  any 
director  of  the  said  association."  The  motion 
was  overruled.  H.  C.  Smith  was  sworn  as  a 
witness,  and  testified  that  he  was  no  longeor 
president  of  the  association.  Plaintiff  then 
sought  to  have  him  answer  whether  he  was 
receiving  any  assistance  from  the  directors, 
or  was  conducting  the  defense  alone,  and 
whether  he  had  any  authority  to  make  the 
defense  in  the  case.  The  court  refused  to  al- 
low these  questions.  This  ruling  and  the  one 
Just  referred  to  are  made  the  subject-matter 
of  exception  in  the  cross  bill  of  exceptions. 
We  see  no  error  in  these  rulings.  As  a  gen- 
eral rule,  the  president  of  a  mutual  insurance 
company  can  defend  a  suit  brought  against 
It  4  Joyce,  Ins.  §  3667.  Whether  this  rule 
would  apply  to  a  person  who  was  president 
when  the  answer  was  filed,  but  resigned  be- 
fore the  case  came  on  for  trial,  or  whether 
the  language  above  referred  to  in  the  policy 
sued  on  in  the  present  case  makes  it  impera- 
tive that  the  president  should  be  assisted  by 
a  majority  of  the  directors,  are  questicHis 
which  we  do  not  deem  it  necessary  to  decide. 
The  answer  was  signed  by  a  person  as  at- 
torney at  Ulw  tor  the  defendant  The  name 
of  this  attorney  is  also  signed  to  the  bill  of 
exceptions  filed  by  the  defendant  and  he  ac- 


knowledged service  of  the  cross  bill  of  ex- 
ceptions filed  by  the  plaintiff.  It  is  therefore 
fair  to  assume  that  he  conducted  the  trial  for 
the  defendant  No  question  was  made  as  to 
the  attorney's  authority,  and  no  motion  was 
made  to  require  him  to  produce  his  authority. 
The  presumption  of  law  is  that  he  was  duly 
authorized  to  represent  the  defendant  In  the 
case.  Civ.  Code,  f  4423.  It  was,  therefore, 
so  long  as  the  right  of  the  attorney  at  law  to 
appear  for  the  defendant  stood  unimpeached, 
entirely  immaterial  whether  the-  president  or 
directors  appeared  at  all,  or  offered  the  at- 
torney any  assistance,  and  the  fact  that  he 
may  have  been  aided  in  the  trial  by  a  person 
not  connected  with  the  association  can  afford 
the  plaintiff  no  cause  for  complaint.  Judg- 
ment on  main  bill  of  exceptions,  reversed;  on 
cross  bill*  affirmed.  All  the  Justices  concur* 
ring. 

CUS   Gtak    1087) 

DAIiTON  T.  STATE. 

(Supreme  Court  of  Georgia.    July  22,  IDOl.) 

CRIMINAL  LAW— DBFBNSB-CONSBNT  OF 

VICTIM. 
A  person  who  has  formed  an  Intention 
to  commit  a  crime,  and  who,  unaided  by  any 
one  else,  performs  acts  which  make  the  of- 
fense complete,  will  not  be  excused  by  reason 
of  the  fact  that  another,  with  the  consent  and 
approval  of  the  victim  of  the  crime,  was  pres- 
ent, aiding  in  and  encouraging  Its  commission. 
It  would  be  otherwise  if  such  a  person  origin- 
ated the  intention  to  commit  the  crime  or  in- 
duced its  peri>etration. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Gwinnett  coun- 
ty; B.  B.  Russell,  Judge. 

John  Dalton  was  convicted  of  train  wreck- 
ing, and  brings  error.   Affirmed. 

O.  A.  Nix,  for  plaintiff  in  error.  G.  H. 
Brand,  SoL  Gen.,  for  the  State. 

COBBy  J.  When  one  is  Informed  that  an- 
other intends  to  commit  an  offense  against 
him  or  his  property,  the  law  permits  him  to 
afford  opportunities  for  its  commission,  and 
lay  traps  which  may  result  in  the  detection 
of  the  offender.  To  this  end  he  may  em- 
I^oy  another  to  act  with  the  intending  crim- 
inal, and  be  present  with  him  at  the  time 
the  crime  is  to  be  committed;  and,  if  tbe 
intending  criminal  does  himself  acts  which 
would  ccmstltute  the  offense,  he  will  not 
when  charged  with  the  crimen  be  protected 
from  punishment  by  reason  of  the  fact  that 
at  the  time  the  criminal  act  was  performed 
by  him,  another,  who  was  there  with  tbe 
knowledge,  consent  and  approval  of  the  vic- 
tim, and  even  by  his  direct  employment 
aided  in  and  encouraged  its  perpetration. 
In  such  a  case,  however,  it  must  appear 
that  tbe  person  charged  with  th6  offense  did 
hlms^f  everything  necessary  to  make  out  a 
complete  offense  against  the  law.  Nothing 
that  was  done  by  the  person  present  with 
the  knowledge  and  consent  of  the  victim  will 
be  imputed  to  tbe  accused;  and  if;  in  order 
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to  constitute  the  offense,  It  ts  necessary  that 
something  done  by  such  person  shall  he  Im- 
pated  to  the  accused,  then  the  prosecntlon 
will  fall.  Or  If  It  appears  that  the  Intent 
to  commit  the  crime  did  not  originate  with 
the  accused,  but  was  suggested  by  the  per- 
son present  with  him,  with  the  knowledge 
and  approval  of  the  victim,  the  prosecution 
win  likewise  fall.  See  WlUlams  y.  State,  55 
Ga.  391;  Yamer  v.  State,  72  Ga.  745;  State 
T.  Jansen,  22  Kan.  498;  Spelden  v.  State,  8 
Tex.  App.  156,  30  Am.  Rep.  126,  and  note^ 
page  129;  1  Whart  Cr.  Law  aoth  Ed.)  §  149 
et  seq.;  1  Blsh.  New  Cr.  Law,  S  262  et  seq.; 
26  Alb.  Law  J.  184. 

Applying  these  principles  to  the  facts  of 
the  present  case,  a  Jury  would  be  authorized 
to  find  that  the  plan  to  wreck  the  train  orig- 
inated with  the  accused;  timt  while  Patter* 
son  was  present  at  the  time  the  alleged  at- 
tempt to  wreck  the  train  took  place,  with 
the  knowledge,  consent,  and  approval  of  the 
railroad  company,  and  did  himself  certain 
acts  which  would  amount  to  an  attempt  to 
wreck  the  train,  the  accused,  Independently 
of  what  Patterson  did,  performed  acts  which 
In  themselves  would  make  him  guilty  of  a 
complete  attempt  to  wreck  the  train.  As  a 
finding  to  this  effect  was  authorized,  the 
verdict  cannot  be  said  to  be  unsupported  by 
evidence,  although  there  was  evidence  from 
which  the  jury  might  have  come  to  a  con- 
trary conclusion.  There  was  no  error  of  law 
complained  of,  and  the  discretion  of  the  trial 
judge  In  refusing  to  grant  a  new  trial  will 
not  be  controlled.  Judgment  aflBrmed.  All 
the  Justices  concurring. 


(US  Oa.]ltf) 

JOHNSON  et  al.  v.  GILMER,  Sheriff. 

(Supreme  Court  of  Georgia.    July  23,  1901.) 

INJUNCnON—ADBQUATB  REMEDY  AT  LAW. 

1«  The  extraordinary  equitable  remedy  of  In- 
junction does  not  lie  In  favor  of  one  who  has 
a  complete  and  adequate  remedy  at  law. 

2.  A  court  of  equity  will  not,  by  injunction, 
prevent  the  misappropriation  by  officers  of 
another  court  of  funds  collected  from  fines  and 
forfeitures,  and  dae  another  officer  of  such 
eourt  The  remedy  of  the  party  aggrieved  la 
by  application  to  the  judge  of  that  court  to 
have  the  fund  properly  applied. 

(Byllabos  by  the  Court.) 

Brror  from  superior  court.  Hall  county;  J, 
B.  Estes,  Judge. 

Suit  by  M.  A.  Gilmer,  sheriff,  against  F« 
H.  Johnson  and  others.  From  a  judgment  for 
plaintiff,  defendants  bring  error.    Reversed. 

Hubert  Estes  and  H.  H.  Perry,  for  plain- 
tittn  In  error.  W.  A«  Charters  and  H«  H. 
Dean«  for  defendant  In  error. 

GOB6,  J.  The  sheriff  of  the  dty  court  of 
Hall  county  filed  In  the  superior  court  of  that 
county  a  petition  to  restrain  certain  ofilcers 
«f  the  dty  court  from  paying,  and  a  special 


bailiff  of  that  court  from  receiving,  certain 
moneyli  collected  in  the  city  court  from  fines 
and  forfeitures  which  the  petitioner  claimed 
to  be  due  him  as  Insolvent  costs.  In  response 
to  the  rule  calling  upon  them  to  show  cause 
why  the  injunction  should  not  be  granted 
the  defendants  filed  a  dem;mnrer,  in  which, 
among  other  things.  It  was  set  up  that  there 
was  no  equity  In  the  petition,  and  that  the 
petitioner  had  an  adequate  remedy  at  law  by 
proper  motion  In  the  city  court  The  judge 
granted  the  Injunction,  and  the  defendants 
excepted. 

1.  Since  the  passage  of  the  uniform  pro- 
cedure act  of  1887,  a  petition  praying  for  only 
ordinary  equitable  relief  has  not  been  demur- 
rable on  the  ground  that  the  plaintiff  has  a 
complete  and  adequate  remedy  at  law.  Reld 
V.  Wilson,  109  Ga.  424,  34  S.  K  606;  Teasley 
▼.  Bradley,  110  Ga.  497,  86  S.  E.  782  (4); 
Kruger  v.  Walker,  111  Ga.  383,  36  S.  E.  7^. 
But  this  rule  does  not  apply  where  extraordi- 
nary equitable  .relief ,  such  as  Injunction,  and 
the  like.  Is  sought  The  extraordinary  pow- 
ers of  a  court  of  equity  will  never  be  exer- 
dsed  where  the  applicant  has  a  remedy  at 
law  which  Is  sufildently  complete  and  ade- 
quate to  enforce  ^hls  rights  or  redress  his 
wrongs.  StlUwell  v.  Grocery  Co.,  88  Ga.  100, 
13  S.  E.  963  (2);  Hitchcock  v.  Culver,  107  Ga. 
184,  83  8.  E.  85  (2);  Moore  v.  Town  of  Guy- 
ton,  110  Ga.  830,  89  S.  E.  339;  Railway  Co. 
Y.  Cathcart  111  Ga.  818,  35  S.  E.  640. 

2.  Every  court  has  the  taiherent  power  to  reg- 
ulate the  offldaJ  conduct  of  Its  own  officers, 
and  the  disbursement  of  funds  collected  In  that 
court,  and  due  them  for  their  official  serv- 
Ices.  The  proper  course,  therefore,  for  the 
plaintiff  In  the  present  case  to  have  pursued 
would  have  been  to  present  to  the  judge  of 
the  city  court  his  account  for  official  serv- 
ices, and  have  the  same  approved.  If  the  ac^ 
count  was  approved,  and  the  officers  whose 
duty  it  was  to  collect  and  disburse  the  mon- 
eys declined  to  pay  to  the  sheriff  his  pro 
rata  of  the  Insolvent  costs,  his  remedy  would 
have  been  to  bring  them  before  the  court  by 
a  rule  calling  upon  them  to  show  cause  why 
they  had  not  paid  him  the  amount  due  him. 
If  they  had  already  improperly  disbursed  his 
portion  of  the  fund,  he  would  have  the  right 
to  proceed  against  them  for  the  sum  so  mis- 
appropriated, either  by  a  rule  in  the  dty 
court  or  an  action  at  law  In  any  court  hav- 
ing jurisdiction.  If  the  judge  refuses  to  ap- 
prove his  account  he  has  a  remedy  to  cor- 
rect this  error.  If  an  error,  by  certiorari  to 
the  superior  court  or  writ  of  error  to  this 
court.  In  no  view  of  the  matter  was  the 
plaintiff  entitled  to  an  Injunction.  A  court 
of  equity  la  loath  to  hiterfere  with  the  in- 
ternal and  purely  ministerial  affairs  of  an- 
other court  Under  this  view  of  the  matter 
it  is  unnecessary  to  express  any  opinion  on 
the  question  of  the  compensation  of  the  spe- 
cial bailiff  appointed  for  the  dty  court  Judg- 
ment reversed.    All  the  Justices  concurring. 
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(U3  Ga.  1068) 

HOLMES  T.  STATE. 
(Supreme  Court  of  Georgia.    July  28,  1901.) 
INVOLUNTARY    MANSLAUGHTER— BYIDBNCB. 
The  charges  excepted  to  embraced  familiar 
and   well-settled    rules   of  law,    all   of   which 
were,  in  view  of  the  testimony  adduced  at  the 
trial,  appropriate  and  applicable.    No  error  of 
law  was  committed,  and  the  evidence,  while 
warranting   the   Terdict   of   involuntary    man- 
slaughter which  the  jury  returned,  was  suffi- 
cient to  sustain  a  con^ction  of  a  higher  offense. 
It  follows  that  the  overruling  of  the  motion 
for  a  new  trial  affords  the  plamtiff  in  error  no 
Just  cause  of  complaint. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

J.  L.  Holmes  was  conyicted  of  involuntary 
manslaughter,  and  brings  error.    Affirmed. 

John  R.  Cooper,  for  plaintiff  In  error.  Wm. 
Bnmson,  Sol.  Gen^  for  the  State. 

PHB  CUBIAM.    Judgment  affirmed. 


(113  Ga.  1042) 

TENABLE  t.  RANDALL. 
(Supreme  Court  of  Georgia.    July  22,  1901.) 

NONSUIT--SirrTING  ASIDB. 
It  appearing  that  the  court  granted  a  non* 
suit  upon  evidence  which  would  have  war* 
ranted  a  verdict  in  favor  of  the  plaintiff,  there 
was  no  error  in  setting  aside  such  judgment 
and  reinstating  the  case. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  W.  L.  Randall  against  Sam  Yen- 
able.  From  an  order  setting  aside  a  judg^ 
ment  of  nonsuit,  defendant  brings  error. 
Affirmed. 

0.  D.  Maddox  and  W.  A.  Sims,  for  plain- 
tiff in  error.  McElreath  &  McElreath,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 


(US  Ga.  1007) 

PORTER  ▼.  0(}EAN  S.  8.  00. 

(Supreme  Court  of  Georgia.    July  20,  1901.) 

INJURY  TO  BMPLOTA— ASSUMPTION  OF  RISK. 
Where  au  employ^  sued  his  master  for  in- 
juries alleged  to  have  been  sustained  by  reason 
of  the  master's  negligence,  and  the  evidence 
shows  that,  if  the  master  was  negligent  at  all, 
the  plaintiff  knew  of  such  negligence,  and  took 
the  resulting  risk,  it  was  not  error  to  grant  a 
nonsuit. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Chatham  coun- 
ty; R.  Falllgant,  Judge. 

Action  by  Tony  Porter  against  the  Ocean 
Steamship  (Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Lester  &  Raven^  and  R.  L.  Colding,  for 
pLiintiff  in  error.  Lawton  &  Cunningham,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


013  Ga.  1111) 

SPARKS  T.  GEORGIA  8.  ft  F.  RY.  CO. 

(Supreme  Court  of  Georgia.    July  23,  1901.) 

RBCBiyfllRS--CLAIM&-OR06S  ACTION— NOTICE 
— INTBRVBXNTION—COSTS. 

LLeaying  out  of  consideration  all  questions 
as  to  the  state  of  accounts  between  the  parties, 
it  results  as  matter  of  law,  from  the  terms  of 
the  various  orders  and  decrees  of  the  court, 
disposing  of  the  assets  of  the  company,  of 
which  the  plaintiff  in  error  was  receiver,  that 
the  title  to  the  claim  against  the  defendant  in 
error,  upon  which  his  cross  action  was  based, 
had.  before  the  institution  of  the  present  action 
against  him,  passed  to  the  purchasers  of  the 
property,  franchises,  etc.,  of  the  company  first 
above  indicated,  and,  accordingly,  that  such 
cross  action  was  not  maintainable.  And  ttie 
cross  action  was  not  maintainable  for  the 
further  reason  that  such  receiver  had  not,  in 
due  time,  filed  a  notice  of  this  claim,  as  re- 
quired by  the  court's  decree. 

2.  The  rulings  of  the  court,  which  are  con- 
clusive of  the  issues  involved,  are  upheld  as 
correct. 

3.  The  matter  of  charging  the  costs  in  sudi 
a  case  as  this,  it  being  an  intervention  in  an 
equitable  proceeding,  is  one  largely  in  the  dis- 
cretion of  the  trial  Judge,  and  therefore  there 
was,  in  passing  the  order  directing  that  the 
costs  accruing  in  this  case  be  paid  from  the 
fund  in  the  hands  of  the  commissioner,  no 
abuse  of  the  discretion  with  which  that  ofilcer 
was  invested. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  W.  B.  Sparks  against  the 
Georgia  Southern  &  Florida  Railway  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Guerry  &  Hall,  for  plaintiff  in  error.  Hall 
&  Wimberly,  for  defendant  in  ^ror. 

PER  CURIAM.    Judgment  affirmed. 


(118  Ga.  920) 


RAY  T.  GREEN  et  aL 


(Supreme  Court  of  Greorgia.    July  19,  1901.) 

LOST    DBSD-ACTION    TO    ESTABLISH— BYI- 
DBNCE— NONSUIT. 

1.  In  a  suit  to  establish  a  lost  deed,  a  quit- 
claim deed,  executed  at  the  same  time,  to  the 
same  land  conveyed  in  the  alleged  lost  deed, 
to  the  same  grantee,  and  attested  by  the  same 
witnesses,  but  executed  by  a  different  grantor, 
is  irrelevant,  and  not  admissible  in  evidence. 

2.  If  a  plaintiff  fails  to  establish  the  material 
allegations  of  his  petition,  or  if  his  testimony 
Is  contradictory  and  uncertain  as  to  such  al- 
legations, the  court,  on  motion  to  nonsuit, 
should  construe  the  evidence  most  strongly 
against  him,  and  mav,  if  no  other  testimony 
appears,  be  authorized  to  grant  a  nonsuit;  but, 
if  the  plaintiff  introduce  otiier  witnesses,  whose 
testimony  is  sufficient  to  establish  the  allega- 
tions of  the  petition,  it  is  error  to  grant  a 
nonsuit. 

(Syllabus  by  the  0)urt.) 

Error  from  superior  court,  Crawford  coun- 
ty; W.  H.  Felton,  Jr.,  Judge. 

Action  by  Carrier  I.  Ray  against  John  M. 
Green  and  others.  Judgment  for  defendanta 
Plaintiff  brings  error.    Reversed. 


tja.) 


ROSS  V.  COOLEY. 
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Hall  &  Wlmberly  and  L.  D.  Moore,  for 
plaintiff  in  error.  Oaerry  &  Hall,  Abbott, 
Ck>z  &  Abbott,  and  M.  6.  Bayne,  for  defend- 
ants in  error. 

PBB  CURIAM.    Judgment  reversed. 


<113  Oa.  1020) 

WILLIAMS  et  al.  t.  LANQASTER  et  aL 
(Supreme  Court  of  Georgia.    July  20,  1901.) 

ADMINISTRATOR  —  ACTION  ON  BOND  —  AC- 
COUNTING—VENUB— PETITION— DBMURRBR  — 
JUDQMSNT— COLLATERAL  ATTACK. 

1.  Under  the  code  procedure  of  this  state, 
heirs  at  law  may  sue  an  administrator  and  his 
sureties  upon  his  bond  (dv.  Code,  H  3398, 
3502).  and,  as  courts  of  equity  have  concur- 
rent inrisdiction  with  the  courts  of  ordinary  in 
the  settlement  of  the  accounts  of  administrators 
(Id.  §  3495),  may,  by  way  of  amendment  to 
the  action  (Id.  |  4833  et  seq.),  pray  for.  an 
accounting  and  settlement  with  the  adminis- 
trator. The  court  in  the  trial  of  the  case  will 
administer  legal  principles  as  to  the  le^al  por- 
tion of  the  action,  ana  equitable  principles  as 
to  the  equitable  portion  of  the  action.  De 
Lacy  y.  Hurst,  9  S.  B.  1062,  83  Ga.  220. 

2.  Such  an  action  may  be  brought  in  the 
county  of  the  residence  of  any  of  the  parties, 
as  the  obligation  of  the  principal  and  sureties 
on  the  bond  is  joint  and  several.  Civ.  Code, 
§  339a  . 

8.  Under  the  allegations  in  the  equitable  part 
of  the  petition,  there  was  sufficient  equity  to 
withstand  a  general  demurrer,  nor  was  the 
petition  multifarious  or  bad  for  a  misjoindor 
of  parties,  nor  did  the  amendment  thereto  add 
a  new  cause  of  action.  See  Richardson  ▼• 
Adams,  24  &  E.  849,  99  Ga.  81. 

4.  Heirs  at  law  may  bring  their  action  for 
their  distributive  shares  against  the  adminis- 
trator and  the  sureties  upon  his  bond,  and 
pray  for  an  accounting  and  settlement,  at  any 
tlnas  after  the  'expiration  of  one  year  from  the 
time  of  his  qualification.  Civ.  Code,  S  3493; 
Adams  v.  Adams  (this  term)  39  S.  E.  291.  If 
there  are  debts  due  by  the  estate,  the  admin- 
istrator can  plead  and  prove  them,  and  thus 
protect  himself  and  creditors  of  the  estate. 
ParlLer  v.  Dowdy,  58  Ga.  439;  Adams  y. 
Adams,  supra. 

5.  If  such  administrator  has  procured  an 
order  from  the  ordinary  for  the  sale  of  land 
for  the  purpose  of  paying  debts  of  the  estate, 
a  prayer  by  the  heirs  at  Taw  for  an  accounting 
and  settlement  with  him,  and  to  enjoin  the 
execution  of  the  order  of  sale,  is  not  a  collateral 
attaclc  upon  the  judgment  grantinsr  the  order. 

6.  A  collateral  attack  upon  a  judgment  may 
be  made  in  any  court  upon  the  ground  of 
fraud.  Ciy.  Code,  J§  6370,  4032;  McArthur 
y.  Matthewson,  67  Gsl.  134.  If  the  allefl[ations 
of  fraud  are  not  sufficiently  explicit,  the  pe- 
tition is  subject  on  this  ground  to  a  special, 
and  not  to  a  general,  demurrer. 

7.  A  prayer  in  such  a  petition  that,  upon  a 
final  accounting  between  the  heirs  and  the  ad- 
ministrator, the  latter  may  be  compelled  by 
the  decree  of  the  court  to  deliver  to  the  heirs 
the  land  sought  to  be  sold,  does  not  render  the 
suit  one  respecting  the  title  to  land,  and  the 
decree  prayed  may  be  had  in  a  court  of  equity 
in  a  county  other  than  that  in  whidi  the  land 
lies. 

8.  If  the  allegations  in  the  petition  are  true, 
the  conduct  of  the  administrator,  and  his  treat- 
ment of  the  heirs,  was  not  too  strongly  charac- 
terized in  that  part  of  the  petition  to  which 
the  administrator  filed  a  special  demurrer. 

9.  In  order  to  determine,  upon  the  hearing 
of  a  demurrer,  the  sufficiency  of  the  allegations 
of  a  petition  in  equity,  the  court  has  no  power 
to  look  beyond  the  allegations  of  the  petition  or 


to  consider  the  answer  thereto.  Tommey  v. 
Bills,  41  Ga.  260;  Griffin  y.  Stewart,  29  S.  B. 
29,  101  Ga.  720. 

(Syllabus  by  the  0)urt) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Pelton,  Judge. 

Action  by  M.  E.  Williams  and  others 
against  J.  W.  Lancaster  and  others.  Judg- 
ment for  defoidants,  and  plaintiffs  bring  er- 
ror.   Reversed. 

Hardenuin,  Davis,  Turner  &  Jones,  H.  E. 
Coats,  and  Hall  &  Wlmberly,  for  plaintiffs 
in  error.  Anderson  &  Grace  and  Hall  & 
Wlmberly,  for  defendants  in  error. 

PER  CURIAM.     Judgment  reversed. 

(m  Qa.  1142) 

BASS  DRY--GK)aD8  CO.  y.  GRANITB  CITY 

MFG.  (X). 
(Supreme  Court  of  Georgia.    July  28,  1901.) 

PARTNERSHIP— CONTRACT— PAROL    BYIDBNOB 

-CONSTRUCTION. 

L  Where  a  partnershin  engaged  in  the  manu- 
facture of  clothing,  ana  was  closing  out  the 
business,  and  had  a  lot  of  clothing  in  its  ware- 
house, and  one  of  the  partners,  traveling  as  a 
salesman  to  sell  the  remnant  of  the  stock,  made 
a  contract  to  sell  a  certain  quantity  of  goods 
then  on  hand,  the  partnership  was  bound  by 
the  contract  so^made,  although  the  other  part- 
ners sold  these  goods  to  other  purchasers  be- 
fore receiving  the  order  of  the  first  partner, 
and  although  the  latter  sold  the  goods  for  less 
than  their  market  value.    Qv.  Code,  §  2651. 

2.  Evidence  as  to  conversations  between  the 
seller  and  buyer  prior  to  the  making  of  the 
written  contract  were  inadmissible  to  show  the 
terms  of  the  contract,  or  the  understanding  of 
the  parties  in  reference  thereto. 

8.  litmitations  on  the  authority  of  a  partner 
to  bind  the  partnership  cannot  affect  third 
persons,  who  have  no  notice  of  such  limitations. 

4.  Where  the  contract  is  for  the  sale  of 
^about"  147  dosen  pairs  of  pants,  with  noth- 
ing by  which  the  particular  goods  sold  may  be 
identified,  the  contract  is  to  sell  the  amount 
named  with  such  accidental  variations  as  may 
arise  from  slight  and  unimportant  excesses  or 
defidendes.  Brawley  y.  U.  S.,  99  U.  S.  lOS, 
24  L.  Ed.  622;  1^  Am.  &  Bug.  Enc.  Law,  199, 
and  notes. 

(Syllabus  by  the  0>urt.) 

Error  from  city  court  of  Elberton;  P.  P. 
Profi9tt,  Judge. 

Action  by  the  Bass  Dry-Goods  Company 
against  the  Granite  City  Manufacturing  Com- 
pany. Judgment  for  defendant  and  plaintiff 
brings  error.    Reversed. 

J.  E.  McClelland  and  Rogers  &  Rogers,  for 
plaintiff  in  error.  Jos.  N.  Worley,  for  de- 
fendant in  error. 

PBB  CURIAM.    Judgment  reyersed. 


cm  Ga.  1047) 


ROSS  y.  000LB7. 


(Supreme  CJonrt  of  Georgia.    July  22,  1901.) 

FRAUDULENT  CONVBYANCB-CHANGB  OF  POS- 
SESSION—PROPERTY OF  MINOR— EXECU- 
TION—CLAIM  OF  THIRD  PERSON. 

1.  As  a  general  rule,  possession  of  personalty 
by  an  alleged  donor,  after  he  had  executed  an 
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Instrnment  purporting  to  eyidence  a  sift  of  the 
property,  b  a  oadge  of  frand,  which,  in  pro- 
ceedings inatitnted  by  a  judgment  creditor  of 
the  former  to  subject  the  property  to  his  debt, 
mnst  be  satisfactorily  explained  in  order  to  up- 
hold the  Talidity  of  the  gift 

2.  The  property  of  one  person  cannot  ordi- 
narily be  made  subject  to  the  payment  of  the 
debts  of  another.  The  right  of  a  creditor  to 
subject  the  property  of  one  having  title  thereto 
to  the  debt  of  another,  on  the  theory  that  cred- 
it was  extended  to  the  possessor,  upon  the 
faith  of  his  apparent  ownership,  rests  on  purely 
equitable  grounds,  the  underlying  principle  of 
which  is  that  the  owner,  by  concealing  hifr  title, 
permitted  the  person  in  possession  and  use  of 
the  property  to  commit  a  fraud  on  the  creditor. 

3.  When  it  is  made  to  appear  that  a  father 
owing  no  debts  at  the  time,  by  an  instrument 
in  writing,  conyeyed  title  to  personal  property 
to  his  minor  son,  and  delivered  the  instrument 
to  the  donee,  and  kept  possession  of  the  prop- 
erty for  him,  and  in  the  regular  course  of 
business,  more  than  a  year  thereafter,  con- 
tracted a  debt  which  he  was  unable  to  pay, 
the  question  whether  such  property  is  subject 
to  the  debt  depends  on  the  bona  fides  of  the 
gift,  and  is  not  affected  by  the  claim  that  credit 
was  extended  to  the  father  on  the  faith  of  his 
owning  such  property,  the  creditor  not  having 
taken  a  lien.  Dodd  y.  Bond,  14  &  B.  581,  88 
Ga.  365.  (a)  The  father  being  the  proper  cus- 
todian of  property  belonging  to  his  minor 
child,  possession  of  such  by  him  is  not  in- 
dicative of  fraud.  Hargrove  v.  Turner,  37  S. 
BL  80.  112  Ga.  134,  and  authorities  there  cited. 

4.  A  verdict  for  the  claimant  was  a  proper 
one  in  this  case,  and  the  judge  committed  no 
error  in  overruling  the  motion  for  a  new  triaL 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Sayannah;  T.  M. 
Norwood,  Judge. 

Trial  of  right  to  property  between  Martin 
Cooley  and  P.  S.  Boss.  From  a  judgment 
for  claimant,  Ross  brings  error.    Affirmed. 

Lester  Sc  Ravenel,  for  plaintiff  in  error. 
W.  P.  La  Roche,  for  defendant  in  error. 

PBB  OURIAM.    Judgment  affirmed. 


(113  OA.  1163) 

BOBSON  y.  OOFIELD. 
(Supreme  Gourt  of  Georgia.    July  24,  1901.) 

TENANCY   AT  WILL. 

Where  one  person  enters  upon  the  prem- 
ises of  another  under  a  contract  by  the  terms 
of  which  the  relation  of  landlord  and  cropper 
arises  between  them,  the  subsequent  failure  or 
refusal  of  the  latter  to  comply  with  the  stipu- 
lations of  his  contract  as  to  making  a  crop 
does  not  render  him  a  tenant  at  will  of  the 
landlord,  and,  as  such,  subject  to  be  dispos- 
sessed under  a  summary  warrant. 

(Syllabus  by  the  Oonrt) 

Error  from  superior  court,  Washington 
county;   B.  L.  Brinson,  Judge. 

Action  between  J.  A.  Robson  and  L.  Go- 
fleld.  From  the  Judgment,  Bobson  brings 
error.    Affirmed. 

-  J.  A.  Bobson  and  Jas.  K.  Hines,  for  plain- 
tilf  In  error.  Byans  &  Byans,  for  defend- 
ant in  error. 

PBB  OUBIAM.    Judgment  affirmed. 


(U3  Oa.  U42) 


OULVBB  y.  SILVER. 


(Supreme  Gourt  of  Georgia.    July  23,  1001.) 

APPEAL— RBVIEW— BRIEF  OF  BVIDBNCE- 

AFFIRMANCE. 

L  This  court  will  not  reView  the  eyidence  in 
a  case  when  it  is  apparent  that  there  has  been 
no  bona  fide  effort  to  brief  the  evidence  as  re- 
quired by  law,  and  when  the  document  purport- 
ing to  be  a  brief  of  the  evidence  is  extensively 
interspersed  with  objections  to  testimony,  state- 
ments and  arguments  of  counsel,  and  evidence 
to  which  objections  were  sustained,  and  also 
with  colloquies  between  counsel  and  court, 
none  of  which  should  properly  find  place  in  a 
brief  of  evidence.  Price  v.  High,  33  S.  E.  966, 
106  Ga.  145;  Moore  y.  Medlock,  88  S.  E.  825, 
113  Ga.  260. 

2.  Where,  in  such  a  case,  no  questi<m  is  pre- 
sented for  decision  which  can  be  determined 
without  reference  to  the  evidence^  the  judg- 
ment below  must  be  affirmed. 

(Syllabus  by  the  Gourt) 

Error  from  superior  court,  Hancock  cotmty; 
8.  Reese,  Judge. 

Action  between  Laura  Gulyer  and  Eda  811- 
yer.  From  the  Judgment,  Culyer  brings  ^• 
lor.    Affirmed. 

T.  L.  Reese,  ior  plaintiff  In  error.  R.  H. 
Lewis  and  G.  A.  Picquet,  for  defendant  in 
error 


PER  GURIAM.    Judgment  affirmed. 


(US  GkL  IIBS) 

LOUISTILLE  &  N.  R.  GO.  et  al.  t.  HARRI- 
SON. 

(Supreme  Gourt  of  Georgia.   July  24^  1901.) 

IKSTRUCnONS-NEW    TRIAI^NBWLT-DISCOV- 

ERBD  BVIDBNCB. 

Even  if  the  charges  complained  of  were 
not  entirely  accurate  in  the  statements  of  law 
therein  contained,  they  were  not,  in  view  of 
the  evidence,  prejudicial  to  the  defendants. 
The  newly-discovered  evidence  was  somewhat 
cumulative  and  Impeaching  in  character,  and  it 
does  not  appear,  from  the  ground  of  the  mo- 
tion for  a  new  trial  based  thereon,  that  the 
facts  set  out  in  such  evidence  could  not,  by 
the  exercise  of  proper  diligence,  have  been  dis- 
covered before  or  dnrlng  the  trial.  The  evi- 
dence warranted  the  verdict,  and  no  cause  for 
reversing  the  judgment  overruling  the  motion 
for  a  new  trial  has  been  shown. 

(Syllabus  by  the  Gourt.) 

Error  from  superior  court,  Newton  coun- 
ty; J.  B.  Estes,  Judge. 

Action  by  F.  B.  Harrison  against  the 
Louisville  &  NasbyiUe  Railroad  (Company 
and  others.  Judgment  for  plalntilf.  Defend- 
ants bring  error.    Affirmed. 

Jos.  B.  ft  Bryan  Gumming  and  J.  M.  Pace, 
for  plaintiffs  in  error.  E.  F.  Edwards,  J. 
F.  Rogers,  A.  D.  MeadoTt  and  d  T.  Ladson* 
for  defendant  In  error. 

PER  GUBIAM.   Judgment  afflrmed. 


Gft.) 


TANXLBT  T.  LAMPKIH. 
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(m  Ga.  1168) 

JOHN9QN  y.  EQUITABLD  LOAN  &  SB- 

CURITY  CX). 

(Supreme  Goort  of  Georgia.    July  24,  1901.) 

BILL  OF  EXCBPTIONS—VBRIFICATION. 
A  certificate  to  a  bill  of  exceptions  must 
▼erify  the  statements  therein  contained  un- 
eqalYocally  and  withont  qnalification;  and, 
when  the  certificate  to  a  given  bill  of  excep- 
tions fails  to  do  tills,  the  writ  of  error  must 
be  dismissed.  Hawkins  y.  CStj  of  Americas, 
80  Sl  B.  519,  102  Q9L,  786:  Woodruff  ▼.  Swann, 
31  S.  B.  174,  106  Ga.  510;    Fort  v.  Sheffield* 

33  S.  B.  OeO,  108  Ga.  781;    Sanges  v.  State, 

34  8.  B.  327,  110  Ga.  260;  McGulfoueh  Bxport 
Lumber  Sc  Warehouse  Oo.  ▼.  National  Banli  of 
Brunswick,  36  S.  B.  465,  111  Ga.  132,  135; 
Tkylor  y.  Howard,  37  S.  B.  892,  112  Ga.  847. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court*  Dekalb  ooon- 
ty;    J.  S.  Candler,  Judge.  \ 

Action  by  the  Equitable  Loan  &  Security 
Company  against  Eliza  Johnson.  Judgment 
for  plaintiff,  and  Johnaon  brings  error.  Dis- 
missed. 

Robt.  L.  Bodgers,  for  plaintiff  In  error. 
W.  W.  Braswell,  for  def aidant  In  error. 

PBR  CURIAM.    Writ  of  error  dismissed. 


(UZ  pa.  1012) 
SAVANNAH  ft  &  RT,  00.  ▼.  PUGHSLBY. 
(Supreme  Court  of  Georgia.    July  20,  1901.) 
INJXTRT   TO   SMPLOTA— DBFBCTIVB    TOOLS, 
^e  evidence  for  the  plaintiff,  which  was 
believed  by  the  jury,  showing  that  a  co-em« 
ploy6  of  the  plaintlfc  was  furnished  with  a  de- 
fective tool  by  the  master,  with  full  notice  to 
the  latter  of  the  defect,  and  that  by  reason  of 
this  defect  and  of  the  use  of  the  defective  tool 
by  such  co-employ6  the  plaintiff,  who  neither 
had,  nor  was  chargeable  with,  notice  of  the 
defect  li^  the  tool,  was  injured,  a  verdict  find- 
ing the  master  liable  for  the  injuries  thus  sus- 
tained will  not,  after  Its  approval  by  the  trial 
judge,  be  set  aside  by  this  court,  as  contrary 
to  law  and  the  evidence. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Bryan  county; 
P.  B.  Seabrook,  Judge. 

Action  by  Fred  Pughsley  against  the  Sa- 
Tannah  &  Statesboro  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

Groover  &  Johnston  and  Brannen  &  Moore, 
for  plaintiff  in  error.  H.  B.  Strange,  for 
defendant  In  error. 

PBR  CURIAM.    Judgment  affirmed* 


cm  Oa.  1086) 

ARMSBY  CO.  V.  SHUMAKB  et  a!. 
(Supreme  Court  of  Greorgia.    July  23,  190L) 

8ALJ1— ACGBPTANCB^-DBFECTTTB  QUALITY^ 
RIGHT  TO  RBTURN— NBW  TRIAL. 

1.  When,  under  a  contract  of  sale,  the  ar- 
ticles which  are  the  subject-matter  of  the  sale 
are  to  be  of  a  given  quality,  the  actual  receipt 
by  the  purchaser  of  the  articles  will  not  pre- 
clude him  from  refusing  to  accept  them  on  the 
ground  that  they  are  not  of  the  quality  stipu- 
lated for  in  the  contract,  when  an  inspection 


and  examination  of  such  articles,  as  well  as  a 
refusal  to  accept  the  same,  accompanied  by  a 
tender  of  the  articles,  is  made  within  a  reason- 
able time  after  they  are  received.  See  BenJ. 
Sales  (Bennett's  7th  Am.  Bd.)  S§  139,  701,  703: 
Clark,  Oont.  p.  142;  Diversy  v.  Kellogg,  44 
lU.  114,  92  Am.  Dec  154. 

2.  In  a  case  of  the  character  above  referred 
to,  the  fact  that  some  of  the  articles  (a  very 
small  part  of  the  whole  number)  were  lost  or 
stolen  from  the  purchaser,  without  negligence 
on  his  part,  or  inadvertently  sold  by  him  before 
it  was  discovered  t|iat  the  articles  were  not  of 
the  quality  required  by  the  contract  of  sale, 
would  not  alone  interfere  with  his  right  to  re- 
fuse to  accept  the  balance;  the  purchaser  being 
chargeable  with  the  market  value  of  such  of 
the  articles  as  were  not  offered  to  be  returned 
for  the  reasons  above  mentioned. 

3.  Ilie  verdict  of  the  jurv  sufficiently  covered 
the  issues  made  in  the  pleadings,  and,  when 
construed  in  the  light  tnereof,  is  capable  of 
exact  enforcement. 

4.  A  new  trial  will  not  be  granted  because  a 
verdict  in  favor  of  the  defendant,  in  a  case 
where  several  pleas  are  filed,  does  not  specify 
upon  which  plea  it  is  found,  when  there  was 
no  request  to  instruct  the  jury  to  so  frame  the 
verdict,  and  no  objection  was  made  to  the 
verdict  on  this  ground  when  the  same  was 
rei^ered.  Yentress  v.  Rosser,  73  Ga.  584  (Ic); 
Little  V.  Rogers,  24  S.  B.  856,  99  Ga.  95  (2), 
and  cases  cited. 

5.  The  rulings  upon  evidence  and  the  charges 
excepted  to,  not  dealt  with  in  the  preceding 
notes,    were   free   from   any  error    which    re- 

Suired  the  granting  of  a  new  trial.  The  newly- 
iscovered  evidence,  even  if  not  cumulative, 
was  not  of  such  a  character  as  should,  or,  in 
all  probability,  would,  produce  a  different  ver- 
dict from  that  rendered.  Though  the  evidence 
was  directly  conflicting,  there  was  evidence 
abundantly  sufficient  to  sustain  the  verdict,  and 
the  discretion  of  the  trial  judge  in  refusing  to 
grant  a  new  trial  will  not  be  controlled. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Folton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  Armsby  Company  against 
Shumake  &  Murphy.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

C.  D.  Maddox,  for  plaintiff  in  error.  Roaser 
&  Carter,  for  def aidants  In  error. 

PBR  CURIAM.    Judgment  affirmed. 


(US  Ga.  1007) 
TANXLBY  v.  LAMPKIN  et  al. 
(Supreme  Oonrt  of  (Georgia.    July  20,  1901.) 

LABORER'S  LIEN— BVIDBNCB. 
Where  a  laborer  institutes  a  suit  to  fore- 
close a  lien  which  he  claims  against  real  estate, 
and  on  the  trial  of  the  issue  formed  thereon 
there  is  no  testimony  to  show  that  he  has  com- 
pleted his  contract  of  labor,  a  verdict  for  the 
defendant  is  demanded  by  the  evidence.  In 
the  present  case,  therefore,  the  court  did  not 
err  m  overruling  the  certiorari. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Richmond  cotm- 
ty;  B.  L.  Brinson,  Judge. 

Action  by  John  Tanxley  against  Henry 
Lampkin  and  others.  Judgment  for  defend- 
ants.   Plaintiff  brings  error.    Affirmed. 

B.  B.  McCowen,  for  plaintiff  in  error.  E 
F.  Gterlington,  for  def eoidajits  in  error. 

I      PBR  CURIAM.    Judgment  affirmed. 
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(U3  Ga.  1067) 

GROGAN  et  al.  ▼.  TATE  et  aL 
(Sapreme  Court  of  Georgia.    July  22,  1901.) 

APPEAL— RBVIEW— ASSIGNMENT   OF  ERRORS— 

SUFFICIENCY. 

Where  a  bill  of  exceptions  recites  that, 
upon  the  call  in  the  coart  below  of  a  case 
against  several  defendants,  two  of  the  latter  ex- 
hibited to  the  trial  iudge  the  record  of  a  former 
trial  of  the  case  which  showed  certain  things, 
and  then,  *'for  the  purpose  of  giying  direction 
to  [the]  subsequent  hearing"  of  the  case,  mov- 
ed the  court  to  strike  their  names  as  parties 
defendant,  that  this  motion  was  denied,  and 
that  movants  excepted  to  this  ruling,  and  as- 
sign the  same  as  error,  and  no  record  Is 
brought  up  or  specified,  no  questiCMi  is  properly 
presented  for  decision  by  this  court.  The  biU 
of  exceptions  does  not  show  upon  what  ground 
movants  based  their  motion  to  strike  their 
names,  nor  upon  what  ground  the  court  over- 
ruled such  motion,  and  it  is  therefore  imposai- 
ble  for  this  court  to  determine,  without  ^uess-* 
ing,  what  was  the  ruling  to  which  exception  is 
sought  to  be  taken,  or  whether  error  was  com- 
mitted by  the  trial  judge.  It  follows  that  tha 
writ  of  error  must  be  dismissed. 

(Syllabus  by  the  CourL) 

Error  from  superior  court,  Elbert  county; 
S.  Reese,  Judge. 

Action  by  E.  B.  Tate  and  others  against 
George  C.  Grogan  and  others.  From  the 
Judgment,  defendants  bring  error.    Dismissed. 

Geo.  G.  Grogan,  for  plaintiffs  in  error.  J. 
N.  Worley,  I.  O.  Van  Duser,  and  O.  P.  Har- 
ris, for  defendants  in  error. 

PER  CURIAM.    Writ  of  error  dismissed. 


(US  Ga.  1006) 

WTLUAMS  et  al.  ▼.  WIIjLIAMS  et  aL 

(Supreme  Court  of  Georgia.    July  20,  1901.) 

APPOINTMENT    OF   ADMINISTRATOR— PARTIES 

IN  INTEREST. 

In  order  for  one  to  be  heard  in  a  pro- 
ceeding before  the  ordinary  for  the  appoint- 
ment of  an  administrator  of  the  estate  of  a 
deceased  person,  he  must  show  that  he  has  an 
interest  in  the  choice  of  administrator,  either 
as  heir  or  creditor  of  the  deceased.  Railroad 
Co.  T.  Peacock,  56  Ga.  146.  A  claim  to  own 
the  property  named  in  the  petition  for  admin- 
istration is  not  sufficient;  some  interest  on  the 
part  of  the  objector  in  the  assets  and  their 
distribution  must  appear. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  coun- 
ty; E.  L.  Brinson,  Judge. 

Action  by  W.  F.  WiUiams  and  others 
against  J.  S.  Williams  and  others  for  the  ap- 
pointment of  admiuistrator.  Judgment  for 
defendants.  Plaintiffs  bring  error.  Affirm- 
ed. 

Salem  Dutcher,  for  plaintiffs  In  error.  F. 
T.  &  J.  B.  Lockbart,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(113  Ga.  lOU) 
LANG  et  al.  r.  OAMP  PHOSPHATE  CO. 
(Supreme  Court  of  Georgia.    July  20,  1901.) 

LIMITATIONS— DBIMURRBR   TO   PLEADING. 
It  appearing  that  the  plaintifiTs  action  was 
not  based  upon  any  written  contract,  but  upon 


daims  in  the  nature  of  open  accounts  against 
the  defendant,  and  that  suit  was  not  instituted 
for  more  than  four  years  after  the  debt  became 
due,  the  court  below  did  not  err  in  sustaining 
the  demurrer  to  the  plaintiff*8  petition  upon 
the  ground  that  its  allegations  showed  upon 
their  face  that  the  claim  was  barred  by  the 
statute  of  limitations. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Chatham  coun- 
ty;  R.  FaUigant,  Judge. 

Action  by  J.  M.  Lang  &  Co.  against  the 
Camp  Phosphate  Company.  Judgment  for 
defendant,  and  plaintifCs  bring  error.  Af- 
firmed. 

Mercer  &  Mercer  and  R.  R.  Richards,  for 
plaintiffs  in  error.  Denmark,  Adams  &  Free- 
man and  W.  T.  Johnson,  for  defendant  In 
error. 

PER  CURIAM.    Judgment  affirmed. 


(U3  Ga.  1152) 
TIBRNAN  T.  KAISER  et  aL 
(Supreme  Court  of  Georgia.    July  24;,  1901.) 

BQUITT— DSCRDB-GONFLICTINO   BVIDBNG9B 

— RBVIBW. 

This  was  an  equity  ease,  which  was  re- 
ferred to  an  auditor.  While  on  some  of  the 
points  involved  the  evidence  was  conflicting, 
every  finding  of  the  auditor  is  supported  by 
evidence,  and  the  discretion  of  the  judge  of 
the  superior  court  in  overruling  all  of  the  ex- 
ceptions of  fact  will  not  be  interfered  with. 
Neither  the  exceptions  of  law  to  the  auditor's 
report,  which  were  overruled  by  the  judge,  nor 
the  assignments  of  error  in  the  bill  of  excep- 
tions upon  the  final  decree,  present  any  suffi- 
cient reason  for  reversing  tne  judgment  in  the 
case. 

(Syllabus  by  tha  Court.) 

Error  from  superior  courts  Fult(Hi  county; 
J.  H.  Lumpkin,  Judge. 

Action  between  J.  P.  Tleman  and  N. 
Kaiser  and  others.  From  the  Judgment,  Tier- 
nan  brings  error.    Affirmed. 

A.  H.  Davis,  for  plaintiff  in  error.  Slaton 
&  Phillips,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 


018  Ga.  U54I 

PIRIOR  T.  PRIOR  et  aL 

(Supreme  Court  of  Georgia.    July  2i,  190L) 

ACTION    AGAINST    ADMINISTRATOR— FAILURB 
TO  COLLfiKST  ASSEITS. 

This  being  an  action  by  legatees  against 
an  executor  predicated  upon  his  alleged  failure 
to  collect  certain  notes  due  to  his  testator  by 
a  third  person,  and  the  evidence  showing  af- 
firmatively that  this  person  was  insolvent,  and 
not  showing  that  the  executor  could,  by  due 
diligence,  have  collected  anything  upon  these 
notes,  the  verdict  against  him  was  unwar- 
ranted. The  general  grounds  of  the  motion  for 
a  new  trial  ought  to  have  been  sustained,  but 
the  special  grounds  of  the  same  were  without 
merit. 

(Syllabus  by  the  Court) 

Error  from  superior  court*  Screven  county; 
B.  D.  £yans»  Judge. 


Ga.) 


PARKER  V.  SALMO:^& 


AT6 


Action  by  W.  L.  Prior  and  others  against 
O.  R.  Prior.  Judgment  for  plaintiffs.  De- 
fendant brings  error.    Reyersed. 

Oliver  &  Overstreet  and  H«  B,  Strange,  for 
jjUaintifl  In  error.  B.  K.  Overstreet  and 
WtUte  &  Boykin,  for  defendants  In  error. 

PER  CURIAM.    Judgment  reversed. 


<U3  Ga.  1166) 

WELLMAKER  et  al.  ▼.  WELLMAKBR. 
(Supreme  Court  of  Georgia.  July  24,  1901.) 
VOLUNTARY  CONVEYANCES— VAIJDITY. 
The  facts  that  one  who,  while  indebted, 
was  possessed  of  a  considerable  amount  of 
land,  and  had,  prior  to  the  institution  of  a  suit 
ai^alnst  liim,  from  time  to  time,  conveyed  to 
his  children,  separately,  particular  parts  of  such 
land,  and  subsequently  sold  the  balance  to  his 
wife  and  son-in-law,  do  not,  without  more, 
render  void  a  voluntary  conveyance,  made  to 
one  of  his  daughters  a  considerable  time  prior 
to  the  sale,  when  it  also  appears  that,  at  the 
date  of  such  conveyance,  the  grantor  reserved 
to  himself  land  sufficient  to  pay  off  his  in- 
debtedness. <a)  The  trial  judge  did  not  err  in 
directing  a  verdict  for  the  claimant. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Lincoln  county; 
S.  Reese,  Judge. 

Action  between  J.  M.  Wellmaker  and  others, 
ezecntors,  against  L.  B.  Wellmaker  to  de- 
termine dalm  to  land  on  levy  of  execution. 
Judgment  for  claimant,  and  executors  bring 
error.    Affirmed. 

Colley  &  Sims,  for  plaintiffs  in  error.  John 
T.  West  and  Thos.  E.  Watson,  for  defendant 
In  error. 

PER  CURIAM.    Judgment  afOrmed. 


<118  Qa.  1167) 

FARKSaSL  V.  SALMONS. 

(Supreme  Court  of  G^rgla.    July  24,  1901.) 

WITNBS&-COMPBTBNCY-TRAN8ACTION3  WITH 
DECEDENT— ACTION  FOR  RENT— EVIDENCE— 
HARMLESS  ERROR— PLEADING— AMENDMENT 
—EXECUTORS— VERDICT. 

1.  While  a  party  may  not  lawfully  give  evi- 
dence in  his  own  favor  in  a  suit  wherein  the 
personal  representative  of  one  deceased  is  the 
opposite  party,  as  to  transactions  or  communl- 
<!ations  which  the  living  party  had  with  the  de- 
ceased, yet  the  evidence  of  such  jparty  as  to 
independent  facts,  knowledge  of  which  was  not 
derived  from  transactions  or  communications 
with  the  deceased,  is  admissible,  (a)  In  an 
Action  by  the  owner  of  land  to  recover  rent, 
brought  against  an  executor,  evidence  by  th» 
filaintiff  to  the  effect  that  the  testator  was  in 
possession,  and  cultivated  the  land,  is  admissi- 
ble. Gomes  v.  Johnson,  32  S.  E.  000,  106  Ga. 
515,  and  cases  there  cited. 

2.  In  an  action  brought  by  one  as  the  owner 
of  land,  for  the  rent  thereof  against  the  ex- 
ecutor of  her  deceased  father,  evidence  offered 
by  the  executor  to  the  effect  that,  prior  to  the 
testator's  death,  he  placed  the  plaintiff  on 
another  and  distinct  tract  of  land,  and  al- 
lowed her  to  hold  and  occupy  it  as  ner  home, 
jLud  receive  the  profits  thereof,  is  not,  standing 
alone,   admissible  evidence.     Nor  is  evidence 


that  the  testator  on  a  given  date  conveyed 
other  land  to  the  plaintiff,  for  the  consideration 
of  love  and  affection,  relevant  or  admissible. 

3.  It  was  erroneous  to  admit  in  evidence  a 
plat  purporting  to  be  a  division  of  certain  land, 
together  with  a  writing  entered  thereon  by  ap- 
parentiy  a  private  person,  being  in  effect  a 
certificate  from  such  person,  identifying  it  as 
certain  land  described  in  a  deed,  without  proof 
of  the  correctness  of  the  plat.  As,  however, 
such  a  plat  Lb  immaterial  to  the  issues  in  an 
action  to  recover  rent  of  land  where  titie  is 
not  in  question,  such  error  does  not  authorize 
a  verdict  in  favor  of  the  plaintiff  to  be  set 
aside,  and  a  new  trial  granted. 

4.  An  amendment  to  an  imperfect  plea  of 
plene  admiuistravit  prseter,  which  was  not  de- 
murred to,  setting  up  that  the  estate  would 
be  insolvent  if  the  plaintiff  had  judgment 
against  it,  and  averring  that  the  necessary  ex- 
penses of  adnunistration  and  the  year's  support 
of  the  widow,  being  claims  and  debts  superior 
to  the  debt  of  the  plaintiff,  would  consume  the 
assets  of  the  estate,  should  have  been  allowed; 
but,  in  view  of  the  verdict  which  was  return- 
ed and  of  the  judgment  rendered  thereon, 
which,  when  properly  construed,  is  a  judgment 
quando  acciderint,  and  not  a  judgment  de 
propriis,  such  error  will  not  cause  a  reversal 
of  the  judgment. 

6w  When,  in  an  equitable  petition,  instituted 
by  an  executor,  seeking  to  enjoin  a  defendant 
from  erecting  ouildings  on  a  certain  tract  of 
land,  the  fact  that  the  title  thereto  is  a  matt<;r 
for  adjudication  by  reason  of  the  answer  of 
the  defendant,  averring  that  titie  to  the  land 
is  in  her,  does  not  render  the  action  such  a 
suit  in  ejectment  as  will  bar  the  defendant, 
after  titie  has  been  adjudicated  to  be  in  her, 
from  instituting  her  separate  action  against 
the  executor  to  recover  rent  alleg^ed  to  have  ac- 
crued prior  to  such  adjudication,  the  prohib- 
itory terms  of  the  statute  (Oiv.  Code,  f  4908) 
am>Iy  only  to  those  persons  who  have  as  plaiu- 
tifts  in  a  prior  ejectment  suit  recovered  posses- 
sion. Hence  an  amendment  to  a  plea  setting 
up  an  adjudication  of  titie  under  a  proceeding 
such  as  is  first  above  indicated  was  properly 
overruled. 

6.  When,  to  an  action  instituted  against  iiim, 
an  executor  has  filed  a  plea  of  plene  admin- 
istravit  prseter,  and  a  judgment,  following  the 
verdict  against  him,  does  not  authorize  the 
seizure  of  the  personal  goods  of  the  executor 
to  satisfy  the  judgment,  a  reversal  of  such 
judgment  will  not  be  had  for  the  failure  of  the 
trial  judge  to  properly  charge  the  jury  in  rela- 
tion to  tiie  effect  of  their  verdict,  nor  the  t^ 
fusal  to  admit  specified  evidence  going  to  show 
that  there  are  other  debts,  of  higher  dignity 
than  that  of  the  plaintiff,  sufficient  to«absorb 
the  entire  estate  in  his  hands. 

7.  Tliere  was  no  error  in  refusing  to  admit 
in  evidence  the  will  of  the  testator,  as  there 
was  no  question  of  the  fact  that  plaintiff  was 
the  owner  of  the  land,  to  recover  the  rent  of 
which  the  action  was  instituted. 

8.  A  verdict  finding  a  given  sum  against  the 
executor,  "to  be  paid  out  of  any  assets  in  the 
hands,  or  that  come  into  the  hands,  of  the 
executor  to  be  administered  on,"  and  a  judg- 
ment that  the  sums  named  in  the  verdict  be 
levied  of  the  goods  and  chattels,  lands  and 
tenements,  of  the  deceased,,  in  the  hands  of  the 
executor,  and  of  the  goods  and  chattels,  lands 
and  tenements,  that  may  come  into  the  hands 
of  the  executor,  belonging  to  the  estate  of  the 
deceased,  are  not  inconsistent.  In  no  event  is 
the  judgment  de  propriis,  and,  though  irregular, 
and  not  framed  according  to  the  provisions  of 
the  statute,  when  construed  with  the  pleadings 
and  evidence,  cannot  be  held  to  be  a  conclusive 
finding  of  assets  in  the  hands  of  the  executor, 
and  will  stand  only  as  a  judgment  quando  ac- 
ciderint. 

9.  There  was  no  error  in  overruling  the  de- 
murrer. 
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10.  There  was  snfDcient  eridence  to  authorise 
the  Terdict  rendered. 
(Syllabus  hy  the  Oonrt) 

Error  from  superior  court,  Hart  county;  S. 
Reese,  Judge. 

Action  by  Sarah  Salmons  against  J.  W. 
Parker,  executor.  Judgment  for  plaintifC. 
Defendant  brings  error.    Affirmed. 

A.  G.  McCurry,  tor  plaintlfr  in  error.  J.  H. 
Skeiton  and  O.  C.  Brown,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  afEirmed. 


(118  Oa.  1006) 

OENTEIAL  OP  GEORGIA  RT.  CO.  t.  HURST. 
(Supreme  Court  of  Georgia.    July  20,  1901.) 

GARRIER&-LiyE-STOCK    8HIPMBNT3— NEGU- 
GBNGB)— BVIDBNCB. 

L  Giving  full  effect  to  the  contract  between 
the  parties,  the  railroad  company  could  only 
b<»  made  liable  in  the  event  an  injury  was  oc- 
casioned to  the  animals  shipped,  or  any  of 
them,  caused  by  the  negligence  of  the  railroad 
company.  While  the  evidence  apparently  pre- 
ponderated against  the  fact  of  negligence,  one 
witness  testified  to  facts  from  which  negli- 
gence might  by  the  jury  be  found  to  have 
existed,  and,  as  the  verdict  has  been  approved 
by  the  trial  judge,  it  cannot  be  said  that  it  was 
without  evidence  to  support  it. 

2.  There  was  no  material  error  of  law  com- 
mitted of  which  complaint  was  made. 

{Syllabus  by  the  Court) 

Error  from  superior  court,  Burke  county; 
W.  M.  Henry,  Judge. 

Action  by  C.  W.  Hurst  against  the  Central 
of  Georgia  Railway  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Seaborn  H.  Jones,  for  plaintiff  In  error. 
Johnston  &  FuUbright,  for  defendant  in  er- 
ror. 

PBRCURIAH.   Judgment  affirmed. 


(113  Oa.  982) 

GOLDEN  GEORGIA,  Limited,  t.  McMANUS. 
(Supreme  Court  of  Georgia.    July  20,  1901.) 

APPBAI^RBVIBW—BVIDBNCB— TAKING    PA- 
PERS TO  JURY  ROOM— INSTRUCTIONS. 

1.  The  eyidence  submitted  by  the  plaintiff 
was  sufficient  to  authorize  the  yerdict  rendered 
in  his  fayor. 

2.  The  trial  Judge  committed  no  error  in  re- 
jecting eyidence  of  which  complaint  was  made. 
That  which  was  excluded  related  to  transac- 
tions between  plaintiff  and  a  third  person,  and 
was  not  pertinent  to  the  issues  inyoWed  in  the 
case  on  trial. 

8.  The  stenographic  report  of  the  eyidence  of 
the  plaintiff  on  another  trial  was  not  docu- 
mentary eyidence.  The  judge  committed  no 
error  in  refusing  to  allow  the  same  to  be  taken 
by  the  jury  to  their  room  when  they  retired  to 
consider  the  case. 

4.  It  does  not  appear  that  the  trial  judge 
failed  to  state  to  the  jury  the  contentions  of 
the  defendant  with  sufficient  fullneas  and  fair- 
ness. 

(Syllabus  by  the  Court) 


Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  P.  F.  McManua  against  the  Golden 
Georgia,  Limited.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

Tompkins  &  Alston,  for  plaintiff  !n  error. 
Goodwin  &  Hallman,  J.  A.  Anderson,  and  R. 
G.  Hartsfield,  for  defendant  in  error. 

PER  CURIAM*    Judgment  affirmed. 


013  Ga.  1067) 
TERRELL  T.  FRASER* 
(Supreme  Court  of  Georgia.    July  23,  1901.) 

OSNBRALt  VBRDICT^-SUFFICIBNOT— NS^    TRI- 

A]>-OR0UNDS. 

1.  Where,  In  an  action  on  promissory  notes 

Siyen  for  the  purchase  money  of  land  for  which 
efendant  held  the  plaintilTs  bond  for  title, 
there  was  a  general  yerdict  for  the  plaintiff, 
it  was  not  cause  for  a  new  trial  that  the  yer- 
dict did  not  find  that  he  was  entitled  to  a 
special  lien  on  the  land,  although  he  prayed  in 
the  petition  that  .such  a  lien  be  established.  A 
general  verdict  was  all  he  was  entitled  to  as 
matter  of  right.  He  may  show  by  aliunde 
proof  the  priority  of  the  lien  of  his  general 
judgment  as  to  the  land  when  it  becomes  neces- 
sary. Marshall  y.  Charland,  34  S.  E.  671,  109 
Ga.  306;  Bush  y.  Bank,  36  S.  E.  900,  111  Ga. 
066;  Paint  Co.  y.  Hamilton,  36  S.  E.  606,  111 
Ga.  82a 

2.  The  grounds  of  the  motion  for  a  new  trial, 
other  than  that  dealt  with  above,  in  essence, 
amount  to  no  more  than  general  complaints 
that  the  verdict  is  contrary  to,  and  not  sup- 
ported by,  the  evidence,  in  that  the  amount 
thereof  is  less  than  that  to  which  the  plaintiff 
was  entitled;  nor  do  the  grounds  here  referred 
to  properly  present  for  decision  any  special 
question  of  law.  This  being  so,  and  it  appear- 
ing that  there  was  sufficient  evidence  to  sustain 
the  verdict  rendered^  and  it  having  been  ap- 
proved by  the  trial  judge,  the  judgment  deny- 
ing «  new  trial  will  not  be  disturbed. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  A.  B.  Cal- 
houn, Judge. 

Action  by  Z.  T.  Terrell  against  R.  A.  Fraser. 
Judgment  for  plaintiff  for  less  than  amount 
claimed,  and  he  brings  error.    AfOrmed. 

W.  H.  Terrell  and  S.  C.  Tapp,  for  plaintiff 
In  error.  E.  M.  &  G.  F.  Mitchdl,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  affirmed. 


(US  Qa.  1170) 

BfARTTN  v.  REYNOLDS  ft   HAMBT 
ESTATE  MORTG.  CO.,  Limited. 

REYNOLDS  ft  HAMBY  ESTATE  MORTG. 
CO.,  Umited.  v.  MARTIN. 

(Supreme  Court  of  Georgia.    July  24,  1901.) 

DIRBCTINO  VERDICT. 
The  defendant  having  by  its  plea  assumed 
the  burden  of  proof,  and  the  evidence  introduc- 
ed in  favor  of  the  plea  failing  to  sustain  th» 
same,  the  court  did  not  err  in  directing  a  ver- 
dict in  favor  of  the  plaintiff. 

(Syllabus  by  the  Cfourt) 

Error  from  superior  court.  White  county; 
J,  B.  Estes,  JudgOi 
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Action  hj  the  Reynolds  &  Hamby  BstAte 
Mortgage  Oompany,  Limited,  against  John 
Martin.  From  a  judgment  for  plaintiff,  de- 
fendant brings  error.  Plaintiff  assigns  cross 
error.  Judgment  on  main  bill  of  exceptions 
affirmed,  and  cross  bill  dismissed. 

Spencer  B.  Atkinson,  G.  S.  Kytle,  and  W. 
A.  Charters,  for  plaintiff  in  error.  L  L. 
Oakes  and  EL  £L  Perry,  for  defendant  In 
error. 

PBR  CURIAM.  Judgment  on  main  bill 
ef  exceptions  affirmed;   cross  bill  dismissed. 


(113  G«.  um 

KJASK  y.  RUSSBLL. 

(Supreme  Court  of  Georgia.    July  28,  1901.) 

OARNISHMBNT—CIiAtM  OF  KXBIMPTION— IN- 
STRUCTIONS—LABORER. 

L  Where  a  debtor  claimed  that  a  sum  which 
his  creditor  was  seeking  to  reach  by  a  process 
of  garnishment  was  due  to  him  as  a  laborer, 
and  therefore  not  subject  to  such  process,  it 
was  not  upon  the  trial  of  an  Issue  thus  arising 
erroneous  to  charge:  **If  the  contract  of  em- 
ployment contemplated  that  the  clerk's  serr- 
tcea  were  to  consist  mainly  of  work  requiring 
mental  skill  or  business  capacity,  and  IuvoIt- 
ing  the  exercise  of  his  intellectual  faculties, 
rather  than  work  the  doing  of  which  properly 
would  depend  upon  a  mere  physical  power  to 
perform  ordinary  manual  labor,  he  would  not  be 
a  laborer.'  If,  on  the  other  band,  the  work 
which  the  contract  required  the  clerk  to  do 
was,  in  the  main,  to  be  the  performance  of 
such  labor  as  that  last  above  indicated,  be 
would  be  a  laborer.* "  OliTer  ▼.  Hardware 
Co.,  25  S.  B.  403,  dS  Ga.  249. 

2L  According  to  the  rule  laid  down  in  the 
ease  above  cited,  and  in  view  of  the  evidence 
appearing  in  the  record,  the  plaintiff  In  error 
was  not  a  laborer  whose  wages  were  exempt 
from  the  process  of  garnishment.  See  Ensel 
▼.  Adler,  85  a  B.  334,  110  Ga.  326,  and  cases 
cited;  Stuart  ▼.  Poole,  88  S.  E.  41,  112  Ga. 
818. 

8.  The  preceding  notes  deal  with  the  only 
questions  presented  in  the  motion  for  a  new 
trial,  in  so  far  as  the  grounds  thereof  were 
verined  by  the  trial  court. 

(Syllabus  by  the  Court) 

Srror  from  superior  court,  Fnlton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  J.  J.  Bussell  against  B.  H.  Kline. 
From  the  judgment,  Kline  brings  error.  Af- 
firmed. 

Geo.  W.  Brooks,  for  plaintiff  in  error.  R. 
J.  Hancock,  for  defendant  in  error. 

PBR  CURIAM.    Judgment  afllnned. 


013  Qa.  Ito) 
AMBOS  ▼.  SAVANNAH,  T.  &  L  O.  H.  RT. 

(Supreme  Court  of  Georgia.    July  20,  1901.) 

INJtTNCTION— DBNIAI^WRIT  OF  ERROR* 

DISMISSAL 
It  appearing  to  this  court  that,  since  the 
refusal  of  the  application  for  temporary  in- 
junction by  the  court  below,  the  defendant  has 
done  all  the  acts  sought  to  •  be  enjoined,  do 
supersedeas  hsTing  been  granted,  the  writ  of 
error  Is  dismissed  without  prejudice.    ISils  case 


is  controlled  by  the  decision   in   Gallaher   y. 
Schneider,  85  S.  B.  821,  110  Ga.  322. 

(Syllabus  by  the  Court) 

BkTor  from  superior  court,  Chatham  coun- 
ty;  R.  Falligant,  Judge. 

Action  by  Henry  Ambos  against  the  Sa- 
Tannah,  Thunderbolt  &  Isle  of  Hope  Railway. 
From  an  order  refusing  an  injunction,  plain- 
tiff brings  error.    Dismissed. 

R.  R.  Richards,  for  plaintiff  in  error.  Os- 
borne &  Lawrence,  for  defendant  in  error. 

PBR  CURIAM.    Writ  of  error  dismissed. 


(113  Oa.  UIO) 
F.  W.  HAZLBHURST  00.  T.  NAPIBR  et  si. 
(Supreme  Court  of  Georgia.    July  23,  1901.) 

SAIiB  OF  PBRSONALTT— 8TATUTB  OF  FRAUDS. 
It  appearing  from  the  evidence  Introduced 
in  support  of  the  plaintiff's  action  that  the 
same  was  based  upon  the  breach  of  a  parol 
contract  touching  the  sale  of  personalty  amount- 
ing in  value  to  more  than  $50,  and  that  the 
case  did  not  fall  within  any  of  the  exceptions 
named  in  the  statute  of  frauds,  there  was  no 
error  in  sustaining  the  motion  to  nonsuit. 

(Syllabus  by  the  (3ourt) 

Brror  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  the  F.  W.  Hazleburst  Company 
against  Napier  Bros.  From  a  Judgment  of 
nonsuit,  plaintiff  brings  error.    Affirmed. 

Marion  W.  HarrlSi  for  plaintiff  in  error. 
Hardeman,  Davis  &  Turner,  for  defendants 
In  error. 

PER  CURIAM.    Judgment  affirmed. 


013  Oa.  11S4) 
COLB  V.  ALBXANDBEL 
(Supreme  Court  of  Georgia.    July  24,  1001.) 

MONET  HAD  AND  RECEIVED— IMPR0VBMBNT8 

— BfVIDBNCB. 

An  action  upon  an  account  for  money  had 
and  received,  and  for  the  erection  of  improve- 
ments on  land,  is  not  sustained  by  evidence 
showing  that  the  defendant  sold  land  to  the 
plaintiff  and  received  a  part  of  the  purchase 
money:  that  the  latter,  while  in  possession, 
made  improvements  on  the  premises,  and  then 
abandoned  the  same,  from  fear  of  personal  vio* 
lence  on  the  part  of  the  defendant  (a)  Taking 
the  evidence  most  strongly  for  the  plaintiff,  he 
did  not  establish  the  cause  of  action  set  forth 
in  his  petition,  and  was  therefore  not  entitled 
to  recover. 

(Syllabas  by  the  Court) 

Error  from  city  court  of  BIberton;  P.  P. 
Proffltt  Judge. 

Action  by  H.  Alexander  against  J.  E.  Cole. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Jos.  N.  Worley,  for  plaintiff  in  error.  (}eo. 
T.  Maglll  and  L  C.  Van  Duzer,  for  defendant 
in  error. 

PBR  CURIAM.   Judgment  roTersed. 
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(113  Ga.  1010) 

BRUSH  KI/EOTRIC  LIGHT  A  POWER  00. 

V.  WBI/LS. 

^Supreme  Gourt  of  Georgia.    July  20,  1901^ 

WRIT  OP  BRROR— WHEN  LIBS. 
Where  the  losing  party,  in  the  trial  of  an 
action  in  the  court  below,  moves  for  a  new  trial 
upon  many  grounds,  and  the  trial  judge,  by 
written  order,  grants  the  motion  generally,  the 
movant  cannot  except  to  the  grant  of  his  mo- 
tion, although,  in  a  colloquy  between  his  coun- 
sel and  the  judge,  the  latter  may  have  stated 
that  the  new  trial  was  granted  for  reasons 
other  than  those  given  in  the  motion. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Savannah;  L  M. 
Norwood.  Judge. 

Action  between  the  Brush  Electric  Light  & 
Power  Company  and  Rebecca  Wella.  Verdict 
for  Wells,  and  the  company  moves  for  a  new 
trial,  and  from  the  grant  of  the  motion  gen- 
erally brings  error.    Dismissed* 

A.  O.  Wright  and  Saussy  &  Saussy,  for 
plaintiff  In  error.  Twiggs  &  Oliver,  for  de- 
fendant in  error. 

PER  CURIAM.    Writ  of  error  dismissed. 


018  Qa.  1041) 

THOMPSON  V.  WEBB. 

(Supreme  Court  of  Georgia.    July  22,  1901.) 

APPBALr-RBVIlSW. 
There  was  no  error  in  admitting  testimony, 
and  there  was  sufiQcient  evidence  to  warrant 
the  pury  in  finding  that  the  defendant  admitted 
liability  for  the  plaintiff's  demand,  and  prom- 
ised to  pay  the  same.  This  being  so,  and  the 
verdict  returned  against  him  in  the  justice's 
court  having,  on  certiorari,  been  approved  by 
the  jud^e  of  the  superior  court,  the  supreme 
court  will  allow  it  to  stand. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Josette  Webb  against  J.  B. 
Thompson.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

Westmoreland  Bros.,  for  plaintiff  In  error. 
Tbos.  L.  Bishop,  for  defendant  In  error. 

PBR  OURIAM.    Judgment  affirmed. 


(113  Qa.  981) 

OOWDERY  v.  JOHNSON. 

(Supreme  Oourt  of  Georgia.    July  20,  1901.) 

BJBCTMBNT—VBRDICT— DESCRIPTION   OF 

PROPERTY. 

The  eyldence  did  not  sufficiently  show  any 
particular  number  of  front  feet  or  inches  of 
land  that  the  plaintiff  was  entitled  to  recover; 
hence  a  verdict  finding  for  him  "the  piece  of 
land  in  dispute*'  cannot  legally  stand,  when 
it  appears  that  the  land  sought  to  be  recovered 
was  described  as  1.8  of  a  foot  of  a  particular 
lot  fronting  on  a  named  street,  and  running 
back  to  an  alley. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  LumpklBt  JudfOii 


Action  by  Ida  J.  Johnson  against  J.  W 
Oowdery.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Reversed. 

Rosser  Sc  Oarter  and  H.  N.  Randolph,  for 
plaintiff  In  error.  Westmoreland  Bros^  for 
defendant  in  error. 

LITTLE,  J.  This  was  an  action  for  the 
recovery  of  a  strip  of  land  of  the  uniform 
width  of  1.8  feet  along  the  boundery  line  be- 
tween two  lots  in  the  city  of  Atlanta.  The 
jury  returned  a  verdict  in  favor  of  the  plain- 
tiff for  the  piece  of  land  in  dispute.  The  evi- 
dence falls  to  show  with  any  deflniteness  the 
width  of  this  strip  of  land,— <:ertalnly  as  to 
one  end  of  it  This  being  true,  a  finding  for 
the  plaintiff,  as  above  set  out,  is  contrary  to 
the  evidence,  and  without  evidence  to  support 
it  The  trial  judge,  therefore,  erred  in  re- 
fusing to  set  the  verdict  aside  and  grant  to 
defendant  a  new  trial.  Judgment  reversed. 
All  the  justices  concurring. 


(113  G«.  U50) 

BOWDOIN  v.  STATE, 
(Supreme  Court  of  Georgia.    July  24,  1901.) 

CRIMINAL.  LAW— SEPARATION  OP  JURY— VER- 
DICT—IMPEACHMENT  BY  JUROR— NEW 
TRIAli— APPBlALr—RBVIBW. 

1.  That  the  judge,  during  the  trial  of  a  mis- 
demeanor case,  and  while  the  evidence  was 
being  submitted,  in  the  presence  of,  and  with- 
out objection  from,  counsel  for  the  accused, 
allowed  the  jury  to  disperse  during  a  night  re- 
cess, is  not,  after  a  verdict  of  guilty,  cause  for 
a  new  trial,  when  there  is  no  evidence  of  any 
attempt  to  influence  the  jury,  or  of  any  im- 

§  roper  conduct  on  their  oart  See  Eberhart  v. 
tate.  47  Ga.  598  (5);  Carter  v.  State,  56  Ga. 
467  (4);  Kirk  v.  State,  73  Qa.  620  (3);  Riggins 
V.  Brown,  12  Ga.  271  (10):  Adkins  v.  Williams, 
23  Ga.  222  (3);  Stix  v.  Pump.  37  Ga.  332  (3): 
Barfield  v.  Mullino.  38  &  El  647,  107  Ga.  730. 

2.  A  verdict  cannot  be  impeached  by  any- 
thing coming  from  a  juror,  directly  or  indirect- 
ly. Railway  Oo.  v.  Sommer,  37  S.  E.  735.  112 
Ga.  512. 

3.  Newly-discovered  evidence,  when  purely 
impeaching  in  its  character,  is  not  cause  for  a 
new  trlaL 

4.  Grounds  of  a  motion  for  a  new  trial,  not 
approved  by  the  trial  judge,  cannot  be  consid- 
ered by  the  supreme  court. 

5.  An  assignment  of  error  upon  the  admis- 
sion of  evidence  cannot  be  considered  by  this 
court,  unless  the  evidence  admitted,  or  the  sub- 
stance thereof,  be  set  out  in  the  motion  for  new 
trial,  or  attached  thereto  as  an  exhibit. 

6.  Where  one  of  the  grounds  of  a  motion  for 
a  new  trial  in  a  criminal  case  is  that  two  of 
the  jurors  who  rendered  the  verdict  had  each 
previously  expressed  an  opinion  adverse  to  the 
innocence  of  the  accused,  the  trial  judge,  as  to 
this  ground  of  the  motion,  occupies  the  position 
of  a  trior,  and  this  court  will  not  undertake  to 
control  his  discretion  in  the  matter,  unless  it 
clearly  appears  that  it  has  been  abused.  Ray 
V.  State,  15  Ga.  223;  Costly  v.  State,  19  Ga. 
614;  Vann  v.  State,  9  S.  B.  945,  83  Ga.  44; 
Hill  V.  State.  16  S.  E.  976.  91  Ga.  153;  Car- 
ter V.  State,  82  S.  E.  345,  106  Ga.  372;  Hack- 
ett  V.  State.  33  S.  E.  842,  108  Ga.  40;  Roberta 
V.  State,  34  S.  B.  203,  110  Ga.  253.  Consider- 
ing the  evidence  submitted  upon  this  question, 
there  does  not  appear  to  have  been  any  abuBe 
of  discretion  in  overruling  this  ground  of  the 
motion. 
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7.  The  evidence  was  snfSdent  to  aathorizo 
the  verdict,  and  there  was  no  error  in  ovorral- 
Ing  the  motion  for  a  new  triaL 

Little^  Jn  diaaentinc  in  part. 
(SyUabna  bj  the  Court) 

Error  from  superior  court,  Gordon  coun- 
ty;  George  F.  Gob^,  Judge. 

Frank  Bowdoin  was  convicted  of  mlsde* 
meanor,  and  brings  error.    Affirmed. 

J.  W.  Harris,  for  plaintiff  in  error.  Sam  P. 
Maddoz,  for  the  State. 

PBB  CUBIAM.    Judgment  afEirmed. 

LITTLE,  J.,  dissents  to  the  proposition  laid 
dofwn  in  the  first  headnote. 


(US  Oa.  IIM) 

ADAMS  ▼.  OAUTHEN. 
(Supreme  Ooart  of  Georgia.    July  24,  1901.) 

SALB  OF  LAND— PAYMENT  OF  PRICB— LBVT  IN 
BQUITT— NBCBSSITT  OF  DBBD. 

L  Where  land  is  sold,  and  three  promissory 
notes,  payable  to  bearer,  given  for  the  purchase 
money,  the  rendee  receiying  bond  for  titles, 
and  the  vendor  reserving  title  in  himself,  and 
two  of  the  notes  are  paid  off,  and  the  oth(*r 
transferred  without  indorsement  or  guaranty, 
and  without  any  transfer  of  title  to  the  land 
to  the  transferee,  this  operates  as  a  payment 
of  the  purchase  money,  the  vendor  ceases  to 
hold  any  interest  in  the  land,  the  vendee's 
equity  becomes  complete,  and  the  land  Lb  sub- 
ject to  levy  and  sale  at  the  instance  of  any 
transferee  of  the  unpaid  note.  Oarhart  v.  Re- 
viere,  1  S.  E.  222,  78  Ga.  173,  and  cases  cited. 
While  such  transferee's  claim  cannot  be  en- 
forced as  for  purchase  money  (Hunt  v.  Harbor, 
6  S.  E.  590,  80  Ga.  74Q,  he  does  occupy  the 
position  of  a  credit(»  of  the  vendee. 

2.  Hie  above  is  true  although  no  deed  from 
the  vendor  to  the  vendee  has  been  filed  and 
recorded.    Heyward  v.  Finney,  63  Ga.  S53. 

3.  Whether  this  debt  may  be  enforced  against 
the  land  in  the  hands  of  one  who  has  purchased 
and  paid  for  the  vendee's  interest  under  the 
bond  for  titles  Lb  a  question  not  made  and  not 
decided. 

(Syllabus  by  the  CJourt.) 

Ba-ror  from  superior  court,  Hart  county;  B. 
Reese,  Judge. 

Action  between  T.  L.  Adams  and  L.  B.  Cau- 
tben,  administrator.  From  the  judgment, 
Adams  brings  error.    Reversed. 

Geo.  O.  Grogan  and  A.  G.  McCurry,  for 
plaintiff  in  error.  J.  H.  Skelton  and  L  0. 
Van  Duzer,  for  defendant  in  error. 

FEB  CURIAM.    Judgment  reversed. 


(113  Oa.  1151) 

OUT  OF  FITZGBJRALD  v.   MHROHANTS* 

&  PLANTERS'  BANK. 

(Supreme  Court  of  Georgia.    July  24,  1901.) 

WRIT  OF  ERROR  — DISMISSAL  — OBINBRAL  AS. 
SIGNMBNT  OF  EOIRORS. 
The  question  of  practice  presented  by  the 
motion  to  dismiss  tiie  writ  of  error  in  this  case 
ipras  directlypassed  on  and  definitely  settled  in 
the  case  of  Kimball  v.  Williams,  33  S.  E.  994, 
108  Ga.  812.  In  view  of  the  decision  therein 
rendered*   which   was   approved  and  followed 


In  Wheeler  t.  Worley.  35  S.  E.  6S9,  110  Ga. 
618,  the  motion  must  be  sustained.  See,  also. 
Long  T.  Harrison,  36  8.  B.  926,  111  Ga.  884, 
and  the  cases  cited  in  Collins  ▼.  Carr,  86  8.  E. 
959,  111  Ga.  867. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Irwin  county;  D. 
M.  Roberts,  Judge. 

Action  between  the  Merchants'  &  Planters' 
Bank  and  the  city  of  Fitzgerald.  From  the 
Judgment  the  city  brings  error.    Dismissed. 

B.  W.  Ryman,  for  plaintiff  in  error.  L. 
Kennedy,  for  defendant  in  error. 

PER  CURIAM.    Writ  of  error  dismissed. 


(US  Qfl.  1068) 
CLARKE  et  al.  r.  FOX. 
(Supreme  Oonrt  of  Georgia.    July  22,  1901.) 

GARNISHMBNT— DBFAULT-^JUDOMBNT— SVT- 

TINO  ASIDB. 

A  motion  to  set  aside  a  judgment  rendered 
against  a  partnership,  as  garnisnee,  in  default 
of  answer  on  the  grounds  that,  "if  the  garnish- 
ment summons  was  ever  served  upon  them,  it 
was  so  serred  at  a  time  when  the  partner 
served  was  on  the  eye  of  departure  for  Europe, 
whence  he  returned  late  in  the  year:  *  *  « 
that  the  partner  who  took  his  place  in  the  of- 
fice was  not  advised  of  the  service":  "that 
they  were  not  indebted  to  the  defendant,  but 
he  is  indebted  to  them,"— was  properly  over- 
ruled, (a)  The  grounds  ststed  do  not  show 
t>rima  facie  that  the  garnishees  were  prevented 
from  making  answer  by  accident,  mistake,  or 
any  unavoidable  circumstance  for  which  the 
law  will  have  regard,  and  therefore  this  case 
does  not  come  within  the  ruling  made  in  At- 
lanta Journal  v.  Brunswick  Pub.  Co.,  86  S.  B. 
929,  111  Ga.  71& 

(Syllabus  by  the  Court) 

Bmr  from  superior  conrt,  Mcintosh  conn- 
ty;  P.  B.  Seabrook,  Jndge. 

Action  by  R.  D.  Fox  against  Clarke  Bros. 
Judgment  for  plaintiff.  Defendants  bring 
error.    Affirmed. 

Charlton  &  Charlton,  for  plaintiffs  in  er- 
ror. GiqniUiot  &  Stobbs,  for  defendant  in 
error. 

PBB  CURIAM.   Judgment  affirmed. 


(118  Oft.  loei) 
WALKER  V.  8TATB. 
(Supreme  Court  of  Georgia,    July  23,  190"^.) 

CRIMINAL  LAW— NEW  TRIAL. 

There  was  ample  evidence  to  warrant  the 
verdict,  and  consequently  no  error  in  denying 
a  motion  for  a  new  trial,  based  on  the  general 
grounds. 

(Syllabus  by  the  C^ourt.) 

Error  from  city  court  of  Americns;  Charles 
R.  Crisp,  Jndge. 

Charlie  Walker  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  W.  Dykes  and  Blalock  &  Cobb,  for 
plaintiff  in  error.  J.  A.  Ansley,  Jr.,  for  the 
State. 

PBR  CURIAM.   Judgment  affirmed. 
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(m  G*.  1097) 
KENNEDY  T.  SOHOFIEU)  SONS  &  CX>. 
<Sapreme  Court  of  Georgia.    July  22,  1901.) 
NONSUIT— ACTION   BT   BMPLOT^ 
This  being  a  suit  by  a  serrant  against  his 
master  to  recover  for  personal  injuries,  and  the 
evidence  for  the  plaintiff  showing  no  negiigence 
on  the  part  of  the  master,  there  was  no  error 
in  awarding  a  nonsuit 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Macon;    W.  D* 

Nottingham,  Judge. 

Action  by  Moses  Kennedy  against  J.  S. 
Schofield  Sons  &  Go.  Judgment  for  defend- 
ant and  plaintiff  brings  error.    Affirmed. 

Marion  W.  Harris,  for  plaintiff  in  error. 
Dessan,  Harris  &  Harris,  for  defendant  in 
error. 

PER  OURIAJdU   Judgment  affirmed. 


(113  Oa.  1042) 

WALKER  et  al.  t.  HODGES  et  aL 
(S,upreme  Court  of  Georgia.    July  22,  1901.) 

HOMBSTBAD-AIilBNATION. 
The  constitution  of  1868  did  not  and  that 
of  1877  does  not  contain  any  provision  forbid- 
ding a  head  of  a  family  from  alienating  his 
"reversionary  interest"  in  a  homestead  set 
apart  under  the  statutory  provisions  now  em- 
braced in  Civ.  Code,  S  2l866  et  seq.;  nor  was 
there  of  force  either  In  December,  1879,  or  on 
December  8,  1877,  any  statutory  provision 
making  such  alienation  nnlawfuL 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Washington 
count:^';  B.  D.  Evans,  Judge. 

Action  by  J.  T.  Wallser  &  Ca  against  W. 
R.  Hodges.  Judgment  for  plaintiffs.  On  levy 
of  execution,  vendees  of  defendant  interposed 
claim.  Verdict  for  claimants,  and  plaintiffs 
bring  error.    Affirmed. 

Rawlings  &  Hardwick,  for  plaintiff^  in  er> 
ror.    Evans  &  Evans,  for  defendants  in  error. 

COBB,  J.  On  December  8,  1877,  a  home- 
stead was  set  apart  to  W.  R.  Hodges  under 
the  provisi<MUi  of  Code,  1873,  S  2010  et  seq., 
now  embraced  in  Cir.  Code,  §  2866  et  seq.  In 
December,  1879,  Hodges  attempted  to  convey 
by  deed  tiie  reversionary  interest  In  the  land 
set  apart  as  a  homestead.  Executions  found- 
ed on  Judgments  rendered  in  1895  against 
Hodges  were  levied  on  the  land,  and  claims 
were  interposed  by  the  vendees  in  the  deed. 
The  court  directed  a  verdict  in  favor  of  the 
claimants,  and  the  plaintiffs  In  execution  ex- 
cepted. The  case  was  ai'gued  here  on  the  as- 
sumption that  the  same  rule  as  to  the  power 
of  the  head  of  a  family  to  alienate  titie  home- 
stead property  would  apply  to  the  homestead 
set  apart  under  the  statutory  provisions  above 
referred  to  as  applied  to  what  is  known  as 
the  "constitutional  homestead";  and  we  were 
asked  to  decide  whether  the  constitution  of 
1877  took  effect  immediately  upon  its  ratifica- 
tion, or  not  until  after  the  proclamation  of 
the  governor,  so  as  to  detennlne  whether  the 


homestead  In  question  was  governed  by  the 
provisions  of  the  constitution  of  1868  or  tiiat 
of  1877.  It  has  been  held  that  the  head  of  a 
family  might  convey  the  reversionary  lnta> 
est  in  a  homestead  set  apart  under  the  con- 
stitution of  1868  (Huntress  v.  Anderson,  110 
6a.  427,  85  S.  E.  671),  while  this  is  an  op«i 
question  as  regards  the  homestead  provided 
for  In  the  constitution  of  1877*  In  so  tar  as 
the  homestea(f  provided  for  in  the  section  of 
the  Code  of  1873,  and  now  embraced  In  Civ. 
Code,  S  2866,  is  concerned,  no  restriction  upon 
the  power  of  the  head  of  a  family  to  alienate 
his  reversionary  interest  was  contained  in  tiie 
constitution  of  1868,  nor  Is  now  contained  in 
the  constitution  of  1877.  It  win  therefore  be 
at  once  seen  that,  so  far  as  this  case  Is  con- 
cerned, it  is  perfectly  immaterial  when  the 
constitution  of  1877  took  effect  There  was 
not  at  the  time  the  homestead  was  set  apart 
to  Hodges,  or  at  the  time  he  made  the  deed 
to  the  reversion,  any  statute  of  force  prohibit- 
ing such  an  alienation.  This  being  so,  he  had 
a  perfect  right  to  make  the  deed,  and  the  In- 
terest In  the  land  thereby  conveyed  was  not 
subject  to  an  execution  issued  oa  a  Judgment 
against  him  rendered  after  the  deed  was  made. 
There  was  no  error  In  directing  a  verdict  for 
the  claimants.  Judgment  affirmed.  AH  the 
Justices  ooncorrlng* 


CUIOa.») 

SOUTHERK  STATES  EXPLORING  ft  FI- 
NANCE SYNDICATE,  Limited, 
V.  McMANUS. 

(Supreme  Court  of  Georgia.    July  18,  1901.) 

BVIDBNCK-ADMISSIBIL.ITT— PARTIAL  NONSUIT 

—INSTRUCTIONS. 

1.  It  does  not  appear,  as  alleged  in  the  mo- 
tion for  new  trial,  that  the  contentions  of  the 
defendant  were  not  fairly  and  fully  stated  to 
the  jury. 

2.  It  was  not  erroneous  to  allow  the  plaintiff 
to  testify  to  the  fact  that  he  sent  a  report  to 
the  dof(*ndant,  when  the  judge,  at  the  time  the 
evidence  was  admitted,  restricted  such  evidence 
to  the  fact  that  the  report  was  made. 

3.  The  judge  properly  rejected  evidence  re- 
lating to  transactioos  between  the  plaintiff 
and  another,  which  had  no  relevancy  to  the 
issues  on  triaL 

4.  The  refusal  to  grant  a  nonsuit  as  to  a 
particular  item  of  the  plaintiff's  account  was 
proper,  there  being  no  such  thing  as  a  "par- 
tial nonsuit.'*  Swain  v.  Insurance  Go.,  29  5. 
E.  147,  102  Ga.  9G;  Railroad  Co.  v.  Gibson,  32 
S.  E.  151,  106  Ga.  220;  Railway  Go.  v.  Hardin, 
83  S.  E.  436,  107  Ga.  379. 

6.  The  request  to  charge  was  not  warranted 
by  the  evidence,  and  was  therefore  properly 
refused. 

6.  There  was,  under  the  evidence,  no  error 
in  chargingr  the  jury  of  which  complaint  is  made 
In  the  motion. 

7.  Hie  record  contains  sufficient  evidence  to 
support  the  verdict. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atianta;  H.  H. 
Reid,  Judge. 

Action  by  P.  F.  HcManns  agahist  the 
Bonthem  States  Exploring  Sc  Finance  Syndi- 
cate, Limited.  Judgment  for  plaintiff.  D^ 
fendant  brings  error.    Affirmed* 


Ga.) 
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Tompkins  &  Alston,  for  plaintiff  In  error. 
Goodwin  Sc  Hallman,  J.  A.  Anderson,  and 
B.  G.  Hartsfleld,  for  defendant  In  error. 

PEB  OUBIAM.   Judgment  affirmed. 


THORNTON  t.  MUTUAL  BUILDING  & 

liOAK  ASS*N. 

(Bnpreme  Oonrt  of  Georgia*    Jnlj  28.  1901.) 

▲CTION   ON   OONDinONAL    CONTRA.OT— XUGHT 

TO  JURY  TRIAL. 

Where  snlt  Is  broaght  ajpon  a  written  con- 
tract, which  is  not  unconditional,  a  judgment 
entei-ed  thereon  bj  the  court  without  a  jury 
la  Toid. 
(Sylleboa  hj  the  OourtJ 

Error  from  superior  court,  Hart  county; 
fieaborn  Reese,  Judge. 

Action  by  the  Mutual  Building  &  Loan  As- 
sociation against  J.  G.  Thornton.  Judgment 
for  plalntlfT.  On  levy  of  execution,  defendant 
filed  affldarit  of  illegality.  Affidavit  oyer- 
ruled,  and  defendant  brings  error.    Reyersed. 

A.  G.  McGurry  and  O.  C.  Brown,  for  plain- 
tiff In  error.  W.  U  Hodgea  and  J.  H.  Skelton, 
for  defendant  In  error. 

SIMMONS,  C.  J.  An  execntioa  issued  upon 
a  Judgment  against  Thornton  was  levied  up- 
on certain  real  estate.  Thornton  ffied  an  affi- 
davit of  Illegality.  One  of  the  grounds  of  this 
Illegality  was  that  the  contract  which  was  the 
haals  of  the  Judgment  was  a  conditional  con- 
tract, and  that  the  Judgment  was  void  because 
entered  by  the  court  without  a  Jury.  The 
judgment  was  shown  to  have  been  rendered 
by  the  court  without  a  Jury,  and  contained  a 
recital  that  no  issuable  defoise  upon  oath 
bad  been  ffied  to  the  suit  Th^  contract  upon 
which  the  Judgment  was  based  was  a  bond 
given  by  the  defendant  to  the  plaintiff,  a 
building  and  loan  association.  It  contained  a 
condition  that  It  should  be  void  if /Thornton 
should  pay  certain  weekly  and  monthly  dues, 
and  all  taxes  and  assessments,  and  comply 
with  an  the  by-laws,  rules,  and  regulations  of 
the  association.  Under  this  contract  Thorn- 
ton would  never  have  to  pay  the  sum  named 
In  the  bond,  or  any  part  thereof.  If  he  com- 
IiUed  with  the  by-laws,  rules,  and  regulations 
of  the  association,  and  paid  the  dues,  taxes, 
and  assessments.  Until  a  breach  was  shown, 
nothing  was  due  upon  the  bond;  and  such 
proof  should  have  been  made  before  a  Jury. 
That  this  contract  was  not  unconditional  must 
be  apparent  The  court  can  enter  up  Judg- 
ment without  a  Jury  only  in  "dvil  cases  found- 
ed on  unconditional  contracts  in  writing, 
where  an  issuable  defense  is  not  ffied  under 
oath  or  affirmation.'*  It  must  follow  that  the 
Jndgmoit  here  in  question  was  void.  Civ. 
Code.  §  6076;  Bodgers  v.  Caldwell,  112  Ga. 
686,  87  8.  B.  865.  The  court  therefore  erred 
m  overruling  the  affidavit  of  illegality.  Judg- 
noent  reversed.    All  the  Justices  concurring, 
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(US  Ga.  U6S) 
BOZIMt  et  aL  v.  EVANS. 
(Supreme  Oonrt  of  Georgia.    July  24,  1901.) 

ACTION    ON    NOTlft-DIRBCTINO   VERDICT. 

The  eyidence  demanded  a  verdict  for  the 
plaintiff,  and  the  court  did  not  err  in  so  direct- 
ing. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Hancock  coun- 
ty;  S.  Reese,  Judge. 

Action  by  Samuel  Evans  against  B.  A. 
Bozier  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Affirmed. 

Wm.  H.  Burwell  and  B.  H.  Lewis,  for 
plaintiffs  In  error.  Allen  &  Pottle  and  Rob- 
erts &  Hines,  for  defendant  in  error. 

LEWIS,  J.  This  was  a  suit  by-  Evans 
against  the  administrator  of  Burnet  to  ob- 
tain a  Judgment  on  a  promissory  note, 'with 
a  special  lien  on  realty  conveyed  by  deed  of 
the  deceased  to  secure  the  payment  of  the 
note.  By  amendment  Mrs.  F.  M.  Burnet 
and  W.  H.  Burwell  were  made  parties  de- 
fendant The  court  directed  a  verdict  for 
the  plaintiff,  and  the  defendants  except  to 
,the  overruling  of  their  motion  for  a  new 
trial.  The  only  real  defense  to  the  suit 
was  a  plea  of  usury.  It  being  claimed  that  12 
per  cent  p^  annum  was  Included  In  the 
principal  of  the  note  sued  on.  It  appears 
that  the  deceased,  B.  S.  Burnet  borrowed 
$1,000  from  Smith,  under  whom  the  defend- 
ant in  error  holds.  This  does  not  seem  to 
have  been  denied  by  the  defendants  on  the 
trial  below.  The  note  was  for  $1,126  prin- 
cipal, and  bore  8  per  cent.  Interest  from  its 
maturity.  It  seems  that  in  order  to  secure 
an  unincumbered  title  to  the  property  con- 
veyed to  secure  his  note.  Smith  was  obliged 
to  take  up  a  mortgage  amounting  to  $126, 
and  to  pay  $1  to  the  clerk  for  recording. 
There  was  no  contradiction  to  the  evidence 
to  the  effect  that  this  mortgage  existed, 
and  that  it  was  paid  off  by  Smith.  The 
transaction  was  therefore  cleared  of  all  sus- 
picion of  usury,  a  verdict  for  the  plaintiff 
was  demanded  by  the  uncontradicted  evi- 
dence, and  we  will  not  reverse  the  Judge 
below  for  so  directing.  Judgment  affirmed. 
All  the  Justices  concurring* 


(US  Oa.  U02) 

BBUHL  V.  COLEMAN  et  at 
(Supreme  Court  of  Georgia.    July  28,  1001.i 

BXPRBS8  PACKAGE-DELIVERY  TO  WRONG 
PERSON— LIABILITIES. 

Where  one  had  given  a  general  order  to 
an  express  company  that  all  matter  addressed 
to  him  should  be  delivered  by  it  to  the  conduct- 
or of  a  named  railroad,  and,  in  a  particular  in- 
stance, a  package  of  goods  which  had  been 
received  by  the  conductor  from  the  express 
company  under  such  order  was  tendered  by  an 
asent  of  the  railroad  company  to  the  person 
who  had  given  the  order,  and  he  declined  to 
receive  It  because  it  was  not  intended  for  him 
and  was  not  his  property,  and  the  agent  of  the 
railroad  company  thereupon  delivered  the  goods 
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to  an  imposter,  who  pretended  to  be  the  right* 
fu]  consignee,  and  loss  to  the  consif^nor  was 
thus  occasioned,  both  the  person  giving  the 
order  and  the  railroad  company  became  liable 
to  the  consignor  for  the  value  of  the  ^oods; 
and  this  is  so  though  the  imposter  exhibited  to 
the  agent  of  the  railroad  company,  before  the 
goods  were  delivered,  some  evidence  tending  to 
show  that  the  goods  were  really  intended  for 
him. 

Little,  J.,  dissenting  in  part. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Emanuel  coun- 
ty; B.  D.  Evans,  Judge. 

Action  by  F.  B.  Bruhl  against  J.  0.  Cole- 
man and  the  MidviUe,  Swainsboro  &  Red 
Bluff  Railroad.  Judgment  for  defendant 
Plaintiff  brings  error.    Reversed. 

R.  C.  Jordan,  Roland  Ellis,  and  J.  Alex 
Smith,  for  plaintiff  in  error.  Saffold  &  Mitch- 
ell, for  defendants  in  error. 

PISH,  J.  In  March,  1805,  P.  E.  Bruhl,  the 
plaintiff,  a  merchant  in  Macon,  received  an 
order  for  Jewels  to  be  sent  by  express,  pur- 
porting to  have  been  written  at  Swainsboro, 
and  signed,  "J.  .C.  Coleman,  per  W.  H.  C." 
He  sent  the  goods  by  express  in  a  package 
addressed  to  J.  C.  Coleman,  who  was  a  re- 
sponsible merchant  In  Swainsboro.  The  near- 
est express  office  to  this  destination  was 
Midville,  from  which  station  ran  the  Mid- 
viUe, Swainsboro  &  Red  Bluff  Railroad  to 
Swainsboro.  The  express  agent  at  Midville 
had  a  standing  order  from  J.  0.  Coleman 
to  deliver  all  express  matter  addressed  to 
him  to  the  conductor  of  such  railroad.  This 
package  was  so  delivered,  and  was  by  the 
conductor  carried  to  Swainsboro,  and  placed 
in  the  custody  of  the  railroad  depot  agent; 
the  railroad  company,  as  was  its  usual 
custom,  receiving  a  charge  for  carrying 
the  package.  It  was  offered  by  the  depot 
agent  to  J.  C.  Coleman,  who,  after  opening  it, 
refused  to  take  it  About  half  an  hour  later, 
a  man,  representing  himself  to  be  named  J. 
C.  Coleman,  came  to  the  depot  agent  "identi- 
fied himself  by  presenting  the  express  receipt," 
and  received  the  package.  He  disappeared 
from  Swainsboro  soon  afterwards,  and  has 
since  been  seen  in  a  prison  in  Canada,  under 
the  name  of  Hutton.  He  seems  to  have  been 
known  also  by  the  names  of  Smith  and  Roths- 
child. The  plaintiff  never  received  any  pay- 
ment for  the  Jewels,  and  brought,  this  suit 
against  J.  O.  Coleman  and  the  railroad  com- 
pany to  recover  their  value.  He  alleged  that 
the  railroad  company  negligentiy  and  fraudu- 
lentiy  delivered  the  goods  to  a  person  other 
than  the  consignee;  that  in  receiving  the  pack- 
age from  the  express  company  It  acted  as  J. 
O.  Coleman's  a^ent;  and  that  J.  0.  Coleman, 
by  giving  the  express  company  the  order  for 
delivery,  opened  up  the  opportunity  by  which 
the  fraud  was  perpetrated  on  the  plaintiff. 
A  nonsuit  was  granted,  and  the  plaintiff  ex- 
cepted. 

Under  these  facts,  the  granting  of  a  non- 
suit was  erroneous.    In  Elxpress  Co.  T.  Wil- 


liams, 09  Ga.  482,  27  S.  E.  748,  it  was  held,  in 
effect^  that  the  order  given  to  tiie  express  com- 
pany by  Coleman  made  the  railroad  company 
his  agent,  to  receive  for  him,  at  Midville,  all 
express  matter  addressed  to  him,  and  that  a 
delivery  of  such  matter  by  the  express  com- 
pany to  the  railroad  company,  made  In 
pursuance  of  such  order,  was  a  good  de- 
livery to  him.  Mr.  Justice  Atkinson,  in 
delivering  the  opinion,  said  that  "the  goods 
were  delivered  in  accordance  with  the  direc- 
tion of  the  consignor  to  the  consignee,  by  and 
through  the  duly-appointed  agent  of  the  lat- 
ter, who  was  fully  authorized  to  receive  them. 
Having  discharged  its  [the  express  coip- 
pany's]  full  duty  towards  the  consignor,  It  can 
make  no  difference  that,  subsequent  to  the 
time  the  goods  went  into  the  hands  of  the 
duly-accredited  agent  of  the  consignee,  they 
were  by  him  negligentiy  delivered  to  a  person 
other  than  the  consignee,  who  was  not  enti- 
tied  to  receive  them."  It  was  accordingly 
held  that  the  express  company  was  not  liable 
to  the  consignor.  The  rulings  made  in  that 
case  were,  upon  a  review  thereof,  in  Bruhl  y. 
Express  Co.,  103  6a.  583,  80  S.  E.  200,  adher- 
ed to  and  approved.  It  follows,  therefore,  In 
the  present  case,  that  when  the  express  com- 
pany, in  pursuance  of  the  order  of  the  de- 
fendant Coleman,  the  real  consignee,  deliver- 
ed the  package  of  Jewelry  to  his  agent  the 
railroad  company,  it  was  a  delivery  to  him, 
and  he  therefore  necessarily  became  responsi- 
ble for  its  proper  disposition.  When  the  de- 
pot agent  of  the  railroad  company  tendered 
it  to  him,  and  be,  upon  opening  the  package, 
discovered  that  the  Jewelry  was  not  bis  prop- 
erty,—knowing  at  the  time  that  it  had  been 
delivered  to  the  railroad  company,  as  his 
agent  by  the  express  company,  and  in  pur- 
suance of  his  order,— It  was  his  duty  to  have 
returned  it  to  tiie  express  company,  or  to  have 
had  his  agent  the  railroad  company,  to  do  so. 
His  refusal  to  receive  it  from  his  agent,  and 
permitting  such  agent  to  retain  its  posses- 
sion, made  him  liable  for  its  wrongful  de- 
livery by  his  agent  The'  only  right  the  rail- 
road company  had  to  the  possession  of  the 
Jewelry  was  by  virtue  of  the  order  from  Cole- 
man to  the  express  company.  Under  this 
order  it  had  been  received  by  the  railroad 
company  from  the  express  company,  for  the 
sole  purx>ose  of  being  carried  from  Midville  to 
Swainsboro  for  J.  C.  Coleman,  and  to  be  there 
delivered  to  him;  and  wh^i  the  railroad  com- 
pany was  Informed  by  Coleman,  its  principal, 
that  the  order  did  not  cover  this  particular 
property,  as  it  was  not  intended  for  him,  then, 
the  railroad  company,  having  no  right  to  its 
possession,  and  being  put  on  notice  of  such 
fact,  should  have  returned  it  to  the  express 
company,  and  a  delivery  to  one  for  whom  It 
was  never  intended  by  the  consignor  was  a 
conversion  by  the  railroad  company,  for 
which  it  also  was  liable  to  the  consigned'. 

The  fact  that  the  Imposter  to  whom  the 
goods  were  delivered  by  the  railroad  com- 
pany  "identified  himself  l^  presenting   the 
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express  receipt'*  can  make  no  difference.  It 
was  the  duty  of  Coleman  and  his  agent*  the 
railroad  company,  when  It  was  discovered 
that  the  goods  did  not  belong  to  Coleman,  to 
retnm  them  to  the  express  company.  They 
were  under  no  duty  to  deliver  them  to  any 
one  else,  and  when  they  undertook  to  deliver 
them  to  one  claiming  to  be  the  tru6~  owner 
the>'  assumed  all  the  risk  involved  In  such  a 
transaction,  and  If  they  made  a  mistake  they 
must  be  held  liable  therefor,  whatever  may 
have  been  the  good  faith  in  which  they  acted. 
Judgment  reversed.  All  the  justices  concur- 
ring, except  LITTLB,  J.,  who  dissents  aa  to 
the  liability  of  J.  0.  Coleman. 


(US  Ga.  1097) 

GRIFFIN  ▼.  CENTRAL  OF  GEORGIA 

RY.  CO. 

(Supreme  Court  of  Georgia.    July  23,  1901.) 

INJURY   TO    EMPLOTlfi  —  NBOUQENCB  —  QUES- 
TION FOR  JUBT. 

When,  in  the  trial  of  an  action  by  an  em- 
ploy6  of  a  railway  company  against  it  for  per- 
sonal injuries,  the  plaintiff  introduces  testimo- 
ny warranting  a  finding  that  the  defendant  was 
negligent,  and  it  is,  under  all  of  the  evidence, 
an  open  question  whether  or  not  the  plaintiff 
was  guil^  of  negligence  contributing  to  the 
injuries,  the  c^se  should  be  submitted  to  a  ju- 
ry, and  not  disposed  of  by  granting  a  nonsuit, 
(a)  The  granting  of  a  nonsuit  in  the  present 
case  was  erroneous. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Newton  county; 
J.  B.  Eates,  Judge. 

Action  by  W.  T.  Grlflln  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

E.  F,  Edwards  and  Guerry  Sc  Hall,  for  plain- 
tiff In  error.  Lawton  &  Cimningham,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  reyersed. 


(lis  Ga.  1138) 

OONWELL  et  al.  r.  ANDREW. 
(Supreme  Court  of  Georgia.    July  23,  1901.) 
APPBAL—RJfiVUBW. 
There  being  sufladent  evidence  to  sustain 
the  verdict,  and  no  material  error  of  law  hav- 
ing been  committed,  the  supreme  court  will  not 
interfere  with  the  discretion  of  the  trial  judge 
in  overruling  the  motion  for  a  new  trial,  the 
charge  he  gave  the  jury  fully  and  fairly  cover- 
ing the  material  issues  involved. 

(Syllabus  by  the  Court.) 

Error  from  dty  court  of  Blberton;  P.  P. 
Proflltt,  Judge. 

Action  between  Conwell  &  Neal  and  Fan- 
nie P.  Andrew.  From  a  judfi^ent,  Conwell 
St  Neal  bring  error.    Affirmed. 

Z.  B.  Rogers  and  Rogers  &  Rogers,  for  plain- 
tiffs In  error.  Joa  N.  Worley,  for  defendant 
In  error. 

PER  CURIAM.    Judgment  alDrmed. 


013  Oa.  98^> 
LOUISVILLE  &  N.  R.  CO.  v.  THOMPSON. 
(Supreme  Court  of  Georgii^    July  20,  1901.) 

TRIAL— INSTRUCTIONS— INJURY   TO   RAILROAD 
EMPLOTA-EVIDENCB. 

1.  It  is  not  error  on  the  part  of  the  trial 
Judge  to  fall  to  charge  the  jury  on  the  law  re- 
lating to  the  impeachment  of  witnesses,  in  the 
absence  of  a  proper  request  so  to  do. 

2.  In  an  action  brought  by  one  to  recover 
damages  against  a  railroad  company  for  in- 
juries sustained  by  the  negligent  act  of  one  of 
its  servants  in  the  operation  of  a  locomotive,  at 
a  time  when  the  Injured  person  was  in  the 
employment  of  the  company,  it  was*  not  error 
on  the  part  of  the  trial  judge,  after  instructing 
the  jury  that  to  entitle  the  plaintiff  to  recover 
he  must  be  free  from  fault  or  negligence  con- 
tributing in  any  material  degree  to  the  injury, 
to  fail  further  to  charge  that  if  the  plaintiff,  by 
the  use  of  ordinary  care,  could  have  avoided 
the  injury,  he  could  not  recover.  Railroad  Co. 
V.  Duggan,  51  Ga.  212  (see  opinion  In  that 
case,  p.  213). 

3.  The  evidence  apparently  preponderated  in 
favor  of  the  defendant,  but  the  jury  had  the 
right  to  accept  that  of  the  plaintiff  on  the 
trial  of  the  case,  if  they  believed  it  to  be  true, 
which  was  sufficient  to  sustain  a  verdict  in  his 
favor;  and,  this  having  been  sanctioned  by  the 
trial  judge,  his  judgment  overruling  the  motion 
for  a  new  trial  must  therefore  stand. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  C.  T.  Thompson  against  the  Louis- 
yille  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Afllrmed. 

Jos.  B.  &  Bryan  Cummlng  and  Sanders  Mc- 
Daniel,  for  plaintiff  In  error.  Arnold  &  Ar- 
nold, for  defendant  In  error. 

PBR  CURIAM.    Affirmed. 


(113  Oa.  786) 

ST.  PAUL  FIRB  ft  MARINB  INS.  CO.  et  al. 
V.  BRUNSWICK  GROCERY  CO. 

(Supreme  Court  of  Georgia.     July  24,   1901.) 

BXCLUSION     OF     WITNESSES— EVIDBNCB— AD- 
MISSIONS IN  PLBADINOS— INSURANCE 
POLICY— ASSIGNMENT. 

1.  One  who  filed  a  claim  to  a  fund  in  the 
hands  of  a  garnishee,  and  who  dissolved  the 
garnishment,  was  a  party  to  the  issue  formed 
by  the  plaintiff's  traverse  of  the  garnishee's 
answer;  and  upon  the  trial  of  such  an  issue  it 
was  erroneous  for  the  court,  in  acting  upon  a 
motion  of  the  plaintiff  to  separate  the  gar- 
nishee's witnesses,  to  exclude  the  claimant, 
over  her  objection,  from  the  court  room  during 
the  trial. 

2.  Admissions  made  by  a  party  to  a  case  on 
trial,  in  pleadings  filed  by  such  party  in  previ- 
ous litigation  with  others,  are,  if  relevant  to 
the  issues  in  the  case  being  tried,  admissible  in 
evidence. 

3.  An  assignment  of  a  policy  of  fire  insurance 
must  be  in  writing. 

4.  Where  a  husband  conveys  property  to  his 
wife  for  the  purpose  of  defrauding  his  credit- 
ors, and  she  subsequently  has  the  same  insur- 
ed for  her  own  benefit,  and  a  loss  covered  by 
the  policy  occurs,  the  Insurance  company,  if  in 
any  event  liable  to  the  husband  for  such  loss, 
certainly  is  not  if  It  issued  its  policy  in  Igno- 
rance of  the  fraudulent  transaction  between 
him  and  his  wife,  and  hence  cannot  In  such  a 
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case  be  by  garnishment  made  liable  to  his 
creditors. 

(Syllabus  by  the  Ooort.) 

Error  ftom  city  court  of  Brunswick;  J.  D. 
Hparks,  Judge. 

Action  by  the  Brunswick  Grocery  Com- 
pany against  L.  M.  Russell.  Judgment  for 
plaintiff.  Garnishment  senred  on  the  St 
Paul  Fire  &  Marine  Insurance  Company. 
From  a  Judgment  for  plaintiff  the  garnishee 
and  L.  M.  Russell  bring  error.    Reversed. 

The  Brunswick  Grocery  Company  obtain- 
ed a  Judgment  against  L.  M.  Russell,  and 
had  summons  of  garnishment  served  upon 
the  St  Paul  Fire  &  Marine  Insurance  Com- 
pany. Subsequently  to  the  service  of  the 
summons  of  garnishment,  the  wife  of  the  de- 
fendant, whose  initials  were  the  same  as 
those  of  her  husband,  claimed  the  fund  in 
the  hands  of  the  garnishee,  and  dissolved 
the  garnishment,  In  accordance  with  the 
statute.  After  such  dissolution  the  insur- 
ance company  tiled  its  answer,  denying  any 
Indebtedness  to  the  defendant,  which  was 
traversed  by  the  plaintiff.  Upon  the  trial 
a  verdict  was  rendered  in  favor  of  the  trav- 
erse. The  garnishee  and  the  claimant  made 
a  motion  for  a  new  trial,  which  being  over- 
ruled, they  excepted.  It  appeared  upon  the 
trial  that  L.  M.  Russell,  the  husband,  opened 
a  grocery  business  at  the  corner  of  Monk 
and  Oglethorpe  streets  in  the  city  of  Bruns- 
wick in  October,  1806.  There  was  Introduced 
in  evidence  a  bill  of  sale  of  the  stock  of  gro- 
ceries, absolute  upon  its  face,  made  by  the 
husband  to  the  wife,  dated  October  20,  1896, 
purporting  to  have  been  made  in  considera- 
tion of  $425  paid  by  her  to  him,  and  to  be 
attested  by  one  Currie  and  by  Anderson,  a 
notary  public.  Anderson  testified  that  the 
paper  was  signed  or  acknowledged  before  him 
January  9,  1898;  that  he  had  no  recollection 
as  to  the  matter,  but  that  he  kept  a  book 
of  his  official  entries,  and  such  book  showed 
that  he  attested  the  paper  upon  that  date; 
that  he  supposed  Currie,  the  other  witness, 
was  present;  that  he  would  hardly  have 
signed  it  If  Currie  had  not  been  present 
The  husband  and  wife  testified  that  the  bill 
of  sale  was  not  taken  to  Anderson  to  be 
attested  by  him  until  after  it  was  executed; 
that  It  was  executed  and  delivered  to  her 
on  the  day  that  It  bears  date;  that  it  was 
made  to  secure  her  for  $425  of  her  separate 
estate,  which  was  loaned  by  her  to  him, 
and  used  by  him  in  paying  for  goods  purchas- 
ed by  him  for  use  In  his  business;  and  that 
no  part  of  the  loan  had  ever  been  paid  to 
her.  The  husband  testified  that  he  took  the 
bill  of  sale  to  Anderson,  the  notary  public, 
on  January  9,  1898,  to  have  it  attested  offlr 
clally.  In  order  that  it  might  be  recorded.  On 
March  20,  1897,  the  St  Paul  Fire  &  Marine 
Insurance  Company,  the  garnishee,  issued 
a  policy  of  fire  Insurance  for  $500,  to  con« 
tinue  one  year,  on  the  stock  of  goods  at  the 
comer  of  Monk  and  Oglethorpe  streets,  to 


^'Ii.  M.  RusselL**  The  husband  and  wife 
testified  that  this  policy  was  taken  out  for 
her,  as  additional  security  for  the  loan  she 
had  made  him;  that  she  told  him  to  take  it 
out  for  her;  and  that  he  delivered  it  to  her 
immediately  after  it  was  Issued.  According 
to  the  evidence,  the  first  time  anything  was 
said  to  the  agent,  who  issued  the  policy.  In 
regard  to  the  wife's  Interest  in  the  insur- 
ance, was  in  January,  1898,  about  two  or 
three  weeks  before  the  fire.  This  was  when 
the  husband  went  to  the  agent  to  have  an 
indorsement  made  on  the  policy  as  to  the 
removal  of  the  goods  to  a  different  store 
from  the  one  mentioned  in  the  policy.  The 
agent  testified  that  the  husband  then  said 
he  wanted  the  policy  put  in  his  wife's  name, 
as  he  owed  her  some  money;  that  the  goods 
were  hers,  as  he  had  turned  thent  over  ta 
her  to  secure  a  debt  he  owed  her;  and  that 
he  (the  agent),  on  ascertaining  that  the  in- 
itials of  the  wife  were  the  same  as  those 
of  the  husband,  Informed  him  that  he  did 
not  think  it  necessary  to  make  any  Indorse- 
ment on  the  policy  other  than  the  one  as  to 
the  removal  of  the  goods.  The  date  of  the 
indorsement  for  removal  was  January  15» 
1898.  As  to  this  matter,  the  husband  tes- 
tified: '*The  J  J.  M.  Russell  mentioned  in  that 
policy  of  insurance  is  Mrs.  L.  M.  Rnss^L 
It  was  taken  out  for  her,  and  it  has  always 
been  hers.  I  have  never  had  any  interest  in 
it  at  all,  and  have  never  had  any  Interest  In 
the  $500,  the  proceeds.  •  •  •  He  [the 
Insurance  agent]  said  he  could  change  the 
policy  from  one  building  to  the  other. 
•  •  •  When  I  carried  the  policy  to  [him] 
to  have  the  transfer  put  on  it,  I  spoke  to  him 
about  it  being  L.  M.  Russell,  when  it  should 
be  Mrs.  L.  M.  Russell.  Then  he  said:  'That 
is  all  right  Your  initials  are  the  same.*  He 
said:  *At  any  rate,  I  will  fix  that  all  right 
on  the  books,*  and  I  left  the  policy  with  him 
there  a  week.  When  I  got  back  he  told  me 
the  policy  was  in  Mrs.  RusselPs  name.**  The 
grocery  business  was  carried  on  by  the  hus- 
band in  his  own  name.  Plaintiff's  judgment 
was  founded  on  a  debt  for  goods  bought  by 
the  husband  from  the  plaintiff  for  use  in  the 
business  mentioned.  Plaintiff  had  no  notice 
that  the  wife  claimed  any  Interest  in  the 
stock  of  goods  or  in  the  policy  of  insurance 
until  after  the  goods  were  destroyed  by  fire. 

Alvan  D.  Gale  and  Owens  Johnson,  for 
plaintiff  In  error.  Krauss  &  Franklin,  for  de- 
fendant in  error. 

FISH,  J.  (after  statbig  the  facts).  Not- 
withstanding the  fact  that,  upon  the  dissolu- 
tion of  the  garnishment  by  the  claimant,  the 
garnishee,  upon  the  filing  of  its  answer,  was, 
by  operation  of  law,  discharged  from  all  fur- 
ther liability  <Civ.  Code,  §  4721),  and  was 
therefore  not  Interested  In  the  determination 
of  the  issue  made  by  the  traverse  of  its  an* 
swer,  it  appears  from  the  record  that  up<m 
the  trial  -of  the  case  the  garnishee  aammed 
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tbe  position  of  the  real  party  at  Issue  wifli 
the  plaintiff,  and  the  case  was  tried  on  that 
theory.  Mrs.  Russell,  the  dalmant,  who  was 
the  real  party  at  issue  with  the  plaintiff,  ap- 
pears to  have  taken  no  part  as  such  in  the 
trial,  save  to  object  to  being  sent  from  the 
eourt  room  upon  motion  of  the  plaintiff  to 
separate  the  garnishee's  witnesses.  The  gar- 
nishee made  her  a  party  movant  in  its  mo- 
tion for  a  new  trial,  and  they  both  excepted 
to  the  OTerruling  of  the  same.  As  the  court 
below  and  the  attorneys  of  the  real  parties  at 
Interest  treated  the  garnishee  as  a  party  to 
the  issue  made,  and  as  the  trial  was  had  upon 
that  understanding,  we  will  consider  the  case 
on  the  same  line. 

1.  One  ground  of  the  motion  for  a  new  trial 
was  that,  upon  plaintiff's  motion  to  separate 
the  witnesses  for  the  garnishee,  Mrs.  Russell, 
the  claimant,  was  placed  under  the  rule  by 
the  court,  and,  over  her  objection,  was  ex- 
cluded from  the  court  room  during  the  prog- 
ress of  the  trial,  except  while  she  was  testi- 
fying as  a  witness.  Ab  sbie  was  in  fact  a 
party  to  the  issue  on  trial,  it  was  her  right 
to  be  present,  and  it  was  therefore  manifest- 
ly erroneous  to  exclude  her  from  the  court 
room. 

2.  Complaint  was  made  in  the  motion  for  a 
new  trial  "because  the  court,  over  the  objec- 
tion of  the  garnishee's  counsel,  admitted  In  otI- 
dence  a  certified  copy  of  an  answer  filed  by 
the  St.  Paul  Fire  &  Marine  Insurance  Com- 
pany in  the  case  of  Mrs.  Li.  M.  Russell  v.  said 
insurance  company  in  the  city  court  of  Bruns- 
wick," in  which  answer  the  insurance  com- 
pany set  up  that  the  policy  of  Insurance  sued 
on  was  issued  to  Mr.  L.  M.  Russell,  and  not 
to  Mrs.  L.  M.  Russell,  and  that  she  had  no 
right  of  action  on  It  Movants  further  com- 
plained "because  the  court,  over  the  objec- 
tion of  garnishee's  counsel,  admitted  in  evi- 
dence" certified  copies  of  the  answers  of  the 
8t  Paul  Fire  &  Marine  Insurance  Company 
to  summonses  of  garnishment  served  upon  it 
In  the  cases  of  Currie  against  Mr.  L.  M.  Rus- 
sellt  and  the  Savannah  Wooden-Ware  Com- 
pany against  Mr.  L.  M.  Russell,  in  which  an- 
twen  it  was  admitted  that  the  insurance 
company  had  issued  to  Mr.  L.  M.  Russell  an 
Insurance  policy  for  $500  on  groceries  and 
store  fixtures,  that  they  had  been  destroyed 
by  fire,  and  that  Mr.  Russell  was  making  a 
daim  for  the  loss.  It  appears  that  the  gar- 
nishee alone  objected  to  the  introduction  of 
this  evidence,  and  upon  the  grounds  that  the 
answer  to  the  suit  was  inadmissible  because 
the  declaration  was  not  offered  with  the  an- 
swer, and  that  the  answers  to  the  garnish- 
ments were  not  admissible  because  there  was 
no  evidoice  that. the  suits  mentioned  therein 
were  ever  instituted,  and  because  all  this  evi- 
dence was  immaterial.  There  was  no  merit 
In  these  objections.  The  evid^ice  was  rele- 
vant and  admissible  against  the  garnishee,  as 
admissions  made  in  its  pleadings  in  other  liti- 
gation, and  it  was  not  necessary  to  introduce 
the  other  pleadings  therein.    If  the  dalmant. 


Mis.  Russell,  had  objected  to  this  evidence, 
there  would  have  been  no  question  as  to  its 
inadmissibility  as  against  her. 

3.  Another  ground  of  the  motion  for  a  new 
trial  was  that  the  court  erred  in  instructing 
th^  jury  that,  if  the  policy  of  insurance  was 
iSBiied  to  the  husband,  it  could  not  be  assign- 
ed to  the  wife,  except  in  writing.  There  was 
no  error  in  this  charge.  Section  2089  of  the 
Civil  Code  requires  that  a  contract  of  fire  in- 
surance must  be  in  writing.  As  an  assign- 
ment of  an  insurance  policy  wlta  the  assent 
of  the  company  is  a  new  contract  of  insur- 
ance between  It  and  the  assignee,  it  must,  un- 
der the  provisions  of  this  section  of  the  Code, 
be  in  writing.  If  the  garnishee  in  this  case 
Issued  the  policy  of  Insurance  to  K  M.  Rus- 
sell, the  husband,  and  he,  desiring  to  assign 
it  to  his  wife,  whose  initials  were  the  same 
as  his  own,  had  the  agent  of  the  garnishee  to 
enter  into  a  parol  agreement  that,  as  the  pol- 
icy was  issued  to  "K  M.  Russell,"  such  name 
in  the  policy  should  thenceforth  stand  for  the 
wife,  and  that  she  should  be  considered  as  the 
assignee  of  the  policy,  such  agreement  would 
not  be  a  good  assignment 

4.  Error  Is  assigned  in  the  motion  because 
the  court.  In  its  charge  to  the  jury,  read  para- 
graphs 1  and  2  of  section  2695  of  the  Civil 
Code,  which  provide  that  fraudulent  assign- 
ments by  debtors  shall  be  void  as  to  creditors, 
and  also  read  section  3538,  Id.,  in  reference 
to  fraudulent  misrepresentations  avoiding  a 
sale,  and  section  4025,  Id.,  defining  actual  and 
constructive  fraud,  and  instructed  the  jury 
that,  if  they  believed  from  the  evidence  that 
the  bill  of  sale  from  Russell  to  his  wife  was 
collusive  and  fraudulent,  they  should  find  in 
favor  of  the  traverse.  As  there  was  no  con- 
tention that  the  husband,  in  conveying  the 
goods  to  his  wife,  practiced  any  fraud  upon 
her,  the  charge,  as  to  the  provisions  of  the 
last  two  sections  referred  to,  was  wholly  in- 
appropriate. It  was  also  erroneous  to  Instruct 
the  jury  In  reference  to  the  law  of  fraudu- 
lent conveyances  as  set  out  in  the  first  two 
paragraphs  of  section  2695.  Even  if  tbe  bill 
of  sale  from  the  husband  to  the  wife  was 
fraudulent,  and  therefore  void  as  to  his  cred- 
itors, it  was  nevertheless  valid  as  between 
him  and  her.  Parrott  v.  Baker,  82  Qa.  364, 
9  S.  E.  1068;  Tufts  v.  Du  Bignon/  61  Ga.  322; 
McDowell  V.  McMurria,  107  Ga.  812,  33  S.  B. 
709;  Flannery  v.  Coleman,  112  Ga.  648^  37  8. 
E.  878.  If  the  insurance  company  subsequent- 
ly to  the  execution  of  the  bill  of  sale  entered 
Into  a  contract  with  the  wife  whereby  it  in- 
sured the  goods  for  her,  and  agreed  to  pay 
the  loss.  If  any,  to  her,  the  husband,  after 
such  loss,  could  not  require  the  company  to 
pay  him  for  the  loss,  because  tbe  company 
had  made  no  contract  with  him,  and  was 
therefore  not  Indebted  to  him.  This  would 
seem  to  be  so  even  if  the  company  issued  the 
policy  with  knowledge  of  the  fraud  as  to  the 
husband's  creditors,  characterizing  the  trans- 
action between  him  and  his  wife,  and  Is  cer- 
tainly so  if ,  as  was  apparently  true  in  the 
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present  instance,  the  company  issued  the  pol- 
icy in  ignorance  of  any  such  fraud.  If  the 
husband  could  not  hold  the  company  liable, 
neither  could  his  creditors,  for  it  is  well  set^ 
tied  that  creditors  cannot  reach  by  garnish- 
ment assets  which  their  debtor  could  no^  re- 
cover from  the  garnishee.  Bates  t.  Forsyth, 
69  Ga.  365(b);  Tim  v.  Franklin,  87  Ga.  05,  18 
8.  E.  259.  The  insurance  company  made  no 
objection  to  paying  the  wife,  but,  on  the  con* 
trary,  contended  that  the  policy  was  issued 
to  her,  and  that  she  was  entitled  to  payment 
thereon  for  the  loss  occasioned  by  the  destruc- 
tion of  the  goods  by  fire. 

There  are  numerous  other  grounds  in  the 
motion  for  a  new  trial,  but  it  is  unnecessary 
to  deal  with  them  specifically,  as  the  rulings 
made  aufflciently  indicate  the  line  upon  which 
the  case  should  be  tried  when  it  comes  up 
again  In  the  court  below.  Judgment  reversed. 
All  the  Justices  concurring. 


(U3  Ga.  U68) 

COOLEY  V.  KING  et  aL 
(Supreme  Ooart  of  Georgia.    July  2^  190L) 

WRIT  OF  ERROR— DISMISSAJL—DBCEIT— 

BVIDBNCB. 

1.  The  motion  to  dismiss  the  writ  of  error, 
being  without  merit,  is  overruled. 

2.  In  all  cases  of  deceit,  tcnowledge  of  the 
falsehood  constitutes  an  essential  element.  The 
evidence  in  this  case  fails  to  show  that  the  rep- 
resentations made  by  the  defendant,  if  untrue, 
were  made  in  a  fraudulent  or  reckless  manner; 
hence  a  verdict  for  the  plaintiff  was  without 
evidence  to  support  it,  and  the  trial  judge  err- 
ed in  overruling  the  motion  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Elberton;  P.  P. 
Proffltt,  Judge. 

Action  by  J.  S.  King  &  Co.  against  H.  P. 
Cooley.  Judgment  for  plaintiffs.  Defendant 
brings  oTor.    Reversed. 

I.  C.  Van  Duzer,  for  plaintiff  In  error. 
Rogers  &  Bogers  and  J.  N.  Worley,  for  de- 
fendants in  error. 

LITTLE,  J.  King  &  Co.  brought  an  ac- 
tion of  deceit  against  Cooley,  and  the  trial 
resulted  in  a  verdict  for  the  plaintiff.  The 
defendant  made  a  motion  for  a  new  trial, 
which  was'  overruled,  and  he  excited.  The 
suit  was  based  upon  the  following  letter  writ- 
ten by  Cooley:  "Critic,  Ga.  Feb.  10,  1898. 
Mr.  J.  8.  King  &  Co.:  I  recommend  to  yon 
Mr.  John  M.  Craft,  Sr.  He  is  a  man  of 
means,  and  is  a  landholder.  He  likes  your 
goods,  and  wants  to  trade  with  you  because 
you  sell  cheaper  than  he  can  get  it  here.  He 
Is  an  honest  man,  and  will  pay  his  debts.  He 
is  the  father  of  J.  M.  Craft,  Jr.  Please  let 
him  have  goods.  [Signed]  H.  P.  Cooley."  On 
this  letter  King  &  Co.  sold  goods  to  Craft  on 
a  credit  to  the  amount  of  $123.91.  There  ap- 
pears to  be  very  little,  if  any,  conflict  in  the 
evidence.  It  was  shown  that  the  letter  was 
written  by  the  wife  of  the  defendant,  at  hia 
instance,  and  that  the  firm  sold  the  goods  on 


the  faith  of  the  letter;  that  the  bill  was  not 
paid;  the  account  was  sued  to  judgment,  and 
an  ^ntry  of  nulla  bona  made  on  the  execu- 
tion issued  thereon.  The  plaintiffs  introduced 
as  a  witness,  presumably  to  prove  bad  faith 
on  the  part  of  Cooley  in  writing  the  letter, 
Craft,  Sr.,  the  person  named  in  the  letter. 
He  testified  that  he  lived  in  South  Carolina, 
and  was  probably  insolvent;  that  he  owned 
no  land  in  Georgia,  and  did  not  own  any  In 
this  state  at  the  time  the  letter  was  written, 
but  that  he  did  own  land  in  South  Carolina, 
which  was  under  a  mortgage,  and  had  other 
means,  at  the  time  the  letter  was  written. 
He  further  testified  that  he  was  insolvent  at 
the  time  of  the  trial;  that  no  suit  had  been 
brought  against  him  in  South  Carolina,  nor 
effort  made  to  collect  the  debt  there;  and 
that  every  statement  made  in  Cooley's  letter 
concerning  him  was  true  at  the  time  it  was 
made.  The  defendant  testified  that  he  di- 
rected his  wife  to  write  the  letter;  that  the 
statements  which  it  contained  he  thought  to 
be  true  at  the  time  they  were  made,  and  they 
were  made  in  good  faith;  that  he  did  not 
examine  the  title  which  Craft  held  to  his 
land,  but  made  the  statements  on  the  faith 
of  what  he  saw  and  knew,  without  any  in- 
tention to  deceive  the  plaintiffs  or  anybody 
else;  that  he  did  not  get  one  cent  from  the 
transaction.  There  was  no  conflicting  or 
other  evidence,  relating  to  the  good  or  bad 
faith  of  the  defendant,  on  which  the  Jury 
could  have  based  their  verdict  On  the  call 
of  the  case  in  this  court,  a  motion  was  made 
to  dismiss  the  writ  of  error  on  several 
grounds,  all  of  which  are  without  legal 
merit.  See  Civ.  Code,  §  5627.  The  motion 
must,  therefore,  be  overruled. 

The  motion  for  a  new  trial  contains  a  num- 
ber of  grounds.  Some  of  these  allege  that 
the  trial  judge  erred  in  his  Instructions  to 
the  jury  in  certain  specified  particulars.  An 
examination  of  these  charges  shows  that,  as 
principles  of  law  applicable  in  actions  of  de- 
celt,  the  instructions  complained  of  were  le- 
gal and  proper  to  be  given  in  the  trial  of 
such  actions. 

It  is  also  alleged  In  the  motion  that  the 
verdict  Is  without  evidence  to  support  it 
We  think  that  this  ground  of  the  motion  is 
well  taken,  and  that  the  verdict  rendered 
should  have  been  set  aside,  and  a  new  trial 
granted,  because  it  is  not  sufficiently  sup- 
ported by  any  evidence  which  appears  in  the 
record.  It  Is  a  well-settled  principle  of  law, 
which  needs  no  elaboration  at  this  period  in 
the  history  of  our  jurisprudence,  that  in  or- 
der to  recover  in  an  action  of  deceit  it  is 
indispensable  that  the  scienter  be  both  al- 
leged and  proven.  Wooten  v.  Callahan,  26 
Ga.  366,  82  Ga.  882;  Manes  v.  Kenyon,  18 
Ga.  291;  Brooke  v.  Cole,  108  Oa.  251,  83 
S.  B.  849.  Our  Civil  Code  (section  8814)  de- 
clares that  in  all  cases  of  deceit  knowledge 
of  the  falsehood  constitutes  an  essential  ele- 
ment; and,  in  defining  what  is  meant  by 
knowledge  of  the  falsehood,  the  same  sec- 
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tion  declares  that  a  fraudulent  or  reckless 
representation  of  facts  as  trne  which  the 
party  may  not  know  to  be  false*  If  Intended 
to  deceive,  is  eqaivalent  to  a  knowledge,  of 
the  falsehood.  It  Is  an  indispensable  requisite 
to  a  recoY&rj  that  the  statements  proven  to 
have  been  made  were  untrue,  and  in  this  re- 
gard this  case  was  not  made  out  The  only 
legitimate  conclusion  which  can  fairly  be 
drawn  from  the  evidence  is  that  they  were 
true  at  the  time  Ck>oley  made  them,  and  the 
facts  that  Craft  was  Insolvent  at  the  time 
of  the  trial,  and  that  after  Judgn^ient  no  proi>- 
erty  of  his  could  be  found  on  which  to  levy 
an  execution  against  him,  does  not  prove  that 
the  representations  were  untrue  when  made. 
Xor  is  there  anything  in  the  evidence,  even 
if  they  were  shown  to  be  false,  which  indicat- 
ed that  they  were  either  fraudulently  or  reck- 
lessly made,  nor  which  even  tends  to  show 
that  they  were  made  with  an  intention  to 
deceive.  Hence  the  verdict  cannot  stand,  and 
the  trial  judge  erred  in  overruling  the  mo- 
tion for  a  new  trial.  Judfi^ment  reversed.  All 
the  Justices  concurring. 
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(Supreme  Cdnrt  of  Georgia.    July  18,  1901*) 

HOMICIDB— BVIDBNCB. 
The  evidence  azainst  the  accused  was  en- 
tirel:|r  circumstantial,  and,  while  it  raised  a 
suspicion  of  his  guilt,  was  not  suflScient,  though 
given  its  strongest  intendment  as  asainst  him, 
to  exclude  every  other  reasonable  hypothesis. 
It  was  therefore  error  to  refuse  a  new  trial. 
(Syllabus  by  the  Oonrt.) 

ESrror  from  superior  court,  Garroll  county; 
S.  W.  Harris,  Judge. 

Ike  Williams  was  convicted  of  murder,  and 
brings  error.    Reversed. 

Talbot  Smith,  S.  J.  Boykin,  and  Oscar 
Reese,  for  plaintiff  in  error.  T.  A.  Atkinson, 
Sol.  Oen.,  and  J.  M.  Terrell,  Atty.  Gen.,  for 
the  State. 

SIMMONS,  a  J.  The  accused,  Ike  Wil- 
liams, was  convicted  of  the  murder  of  Otis 
Word,  and  sentenced  to  be  hanged.  He 
moved  for  a  new  trial  on  the  grounds  that 
the  verdict  was  contrary  to  law  and  the  evi- 
dence. The  motion  was  overruled,  and  he  ex- 
cepted. The  evidence  showed  that  the  ac- 
cused was  acquainted  with  the  deceased,  who 
was  a  boy  not  quite  14  years  of  age;  that  on 
January  1st  they  were  together  in  a  store; 
that  the  boy  purchased  two  silk  handkerchiefs 
and  a  pocketbook,  and  had  a  small  amount  of 
money  renudning;  that  these  purchases  were 
made  in  the  presence  of  the  accused;  that  just 
afterwards  they  were  seen  together  on  the 
street  of  the  village.  The  accused  was  shown 
to  have  had  some  money  also.  At  about  0 
o'clock  a.  m.  he  and  the  boy  were  seen  cross- 
ing a  bridge  near  the  village,  the  accused  toss- 
ing some  dice  in  his  hand.  This  was  the  last 
time  the  boy  was  seen  in  life.    The  accused 


was  next  seen  at  the  house  of  one  Robertson, 
where  he  arrived  at  about  11  a.  m.  The  dis- 
tance from  the  bridge  to  Robertson's  was 
about  1%  miles.  The  accused  assisted  Rob- 
ertson in  loading  some  wagons,  left  the  house, 
and  went  with  Robertson  for  a  short  distance, 
and  then  walked  through  the  fields  to  the 
house  of  his  brother-in-law.  Next  day  the 
accused  was  at  another  house,  and  had  some 
blood  on  his  sleeve.  When  asked  if  he  had 
been  to  a  hog  killing,  he  replied  that  he  had 
not,  but  that  his  nose  had  been  bleeding.  A 
day  or  two  thereafter  he  left  at  the  house  of 
a  friend  a  pair  of  trousers  which  bad  some 
splotches  on  them.  Then  he  left  his  shirt  at 
a  woman's  house  to  be  washed,  but  there  was 
no  blood  on  that  Some  three  weeks  aft^ 
the  boy  and  the  accused  had  been  seen  to- 
gether the  boy's  body  was  found  in  a  pond  at 
a  distance  of  from  a  quarter  to  a  half  a  mile 
from  the  bridge  they  had  been  seen  cross- 
ing. A  deep  gash  had  been  made  in  the  boy's 
neck  apparently  with  some  sharp  instrument 
He  had  been  dead  for  some  time.  When  the 
body  was  searched,  no  money  was  found 
upon  it  and  none  of  the  things  the  boy  had 
purchased  at  the  store  on  January  1st  Two 
pocketknives  and  an  old  cotton  handkerchief 
were  found  in  the  pockets  of  his  clothing. 
Before  the  finding  of  the  body  the  accused 
was  arrested,  had  a  committal  trial,  and  was 
discharged.  Between  this  time  and  his  final 
arrest  a  witness  asked  him  if  he  was  not 
afraid  of  being  arrested  again,  and  the  ac- 
cused replied  that  he  was  not,  that  he  had 
been  In  other  things  besides  that,  and  "know- 
ed"  how  to  do  when  he  got  into  things  like 
that  The  witness  then  asked  him  why  he 
did  not  leave  the  community,  remarking  that, 
under  similar  circumstances,  he  would  do  so. 
The  accused  replied  that  that  would  put  sus- 
picion on  him.  After  the  finding  of  the  body 
the  accused  was  again  an*ested,  and  upon  his 
person  were  found  a  small  amount  of  money, 
some  dice,  '*an  old  flour  sack  handkerchief, 
dirty  and  bloody,"  and  a  pocketbook,  the  lat- 
ter not  shown  to  be  that  purchased  by  the 
deceased.  These  were  all  of  the  incriminat- 
ing facts  shown  by  the  evidence,  and  on  them 
the  jury  based  their  verdict  of  guilty. 

We  have  carefully  read  all  of  the  evidence 
brought  up  in  the  record  as  having  been  pro- 
duced on  the  trial  in  the  court  below,  and 
have  reached  the  conclusion  that  this  evi- 
dence was  not  sufilcient  to  show  the  guilt  of 
the  accused,  under  the  hiw.  Pen.  Code,  S  984, 
declares:  "To  warrant  a  conviction  on  circum- 
stantial evidence,  the  proven  facts  must  not 
only  be  consistent  with  the  hypothesis  of 
guilt  but  must  exclude  every  other  reasona- 
ble hypothesis  save  that  of  the  guilt  of  the 
accused."  While  the  above-recited  evidence 
raises  a  suspicion  against  the  accused,  it  Is 
not  sufiQcient  to  exclude  every  other  reasona- 
ble hypothesis  save  that  of  the  guilt  of  the 
accused.  The  deceased  evidently  lost  his  life 
by  the  violence  of  some  one,  but  there  were 
opportunities,  after  he  and  the  accused  hp 
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crossed  the  bridge,  for  others  to  hare  ooinmlt« 
ted  the  homicide.  There  was  no  proof  what- 
ever that  the  accused  and  the  deceased  were 
ever  seen  together  after  they  left  the  bridge. 
The  fact  that  there  was  blood  upon  the  sleeve 
of  the  accused  on  the  next  day  might,  unex- 
plained, have  been  sufficient  to  arouse  a  sus- 
picion, but  it  was  promptly  explained  by  the 
accused,  and  there  was  no  proof  to  contra- 
dict his  explanation.  Bven  If  the  spot  upon 
his  trousers  was  blood,  this  was  not  sufficient 
to  connect  him  with  the  killing;  and  besides 
it  was  a  disputed  question  among  the  wit- 
nesses aa  to  whether  it  was  a  blood  stain  or 
not  The  reply  given  by  the  accused  to  the 
suggestion  that  he  leave  the  community  waa 
not  sufficient  to  connect  him  with  the  crime, 
and  all  of  the  evidence^  taken  together,  was 
not  sufficient  to  do  this.  The  rule  of  law  laid 
down  by  our  Code,  aa  above  quoted,  is  a 
wise  one.  It  Is  taken  from  the  common  law, 
and  has  been  the  rule  in  this  country  and  in 
Bngland  for  centuries.  Under  this  rule,  if  the 
state  relies  upon  circumstantial  evidence,  that 
evidence  must  be  so  strong  as  to  exclude 
every  other  reasonable  hypothesis  save  that 
of  the  guilt  of  the  accused.  It  must  be  incon- 
sistent with  his  innocence.  This  court  has 
ruled  <Hi  several  occasions  that,  in  cases  in- 
volving life  or  liberty,  this  rule  must  not  be 
relaxed.  When  a  heinoua  crime  baa  been 
committed  in  a  community,  and  the  people 
are  greatly  shocked  thereby,  it  is  natural  for 
them  to  catch  at  any  little  circumstance  to 
throw  suspicion  upon  some  person,  and  to 
conclude  from  this  or  that  circumstance  that 
he  la  the  guilty  party.  The  horror  of  the 
crime,  and  their  desire,  as  good  citizens,  to  see 
the  guilty  party  punished  and  the  law.  vindi- 
cated, frequently  lead  them  to  premature 
judgment,  which  oftentimes  follows  them 
into  the  Jury  box,  where,  as  Jurymen,  they 
not  infrequently  find  persons  guilty  on  bare 
suspicion  alone.  This  la  demonstrated  by  the 
records  of  cases  passed  upon  by  this  court, 
commencing  with  the  earlier  volumes  of  our 
Reports  and  continuing  almost  to  the  last 
ona  For  a  reference  to  some  of  these  cases, 
see  Bell  v.  State,  88  Ga.  557,  19  S.  E.  244. 
Juries  should  guieud  thems^ves  in  this  re- 
spect, and  not  find  verdicts  <m  mere  suspicion. 
They  should  uphold  the  law  as  laid  down  in 
their  own  Code,  whatever  may  be  their  pri- 
vate views  or  prejudices.  From  the  reports 
in  the  public  prints,  we  know  that  the  people 
of  the  county  in  which  this  trial  waa  held 
have  a  grand  example  of  a  law-abiding  dti- 
sen  in  their  midst.  Their  own  sherifT  may 
have  been  of  their  opinion  as  to  the  guilt  of 
this  accused;  yet  when  the  trial  Judge,  after 
refusing  a  new  trial,  granted  a  supersedeas  in 
ofder  that  this  writ  of  error  might  be  sued 
out,  the  sheriff  protected  his  prisoner  at  the 
hasird  of  his  own  life  against  an  infuriated 
mob.  He  taught  the  mob  that  the  law  would 
■hoot  aa  well  as  hang.  In  our  opinion,  if 
other  sheriffs  in  the  state  would  exercise  the 
same  courage  and  fidelity  to  duty  as  did  this 


noble  man,  many  lynchlngs  would  be  pre- 
vented, and  mobs  grow  much  lesa  frequent 
All  honor  to  this  sheriff  and  his  little  posse! 
Juc^naient  reversed.  All  the  Justices  concur- 
ring. 
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BARNES  V.  STATE. 


(Supreme  Court  of  Georgia.    July  18,  1901.) 

CRIMINAL    UIW— INSTRUOriONS— 8TATBMBN1I 

OF  ACCUSBD. 

The  evidence  fully  sustained  the  verdict 
which  was  rendered.  There  was  no  error  com- 
mitted by  the  trial  Judge  in  charging  the  jury 
which  requires  a  reversal  of  the  judgment. 
The  issues  made  by  the  evidence  were  fairly 
sabmitted.  The  newly-discovered  evidence, 
when  considered  In  connection  with  the  testi- 
mony of  the  witnesses  sworn  in  the  case,  nei- 
ther requires  nor  authorises  the  setting  aside 
of  the  verdict  of  guilty  rendered  against  the 
defendant.  The  charge  as  a  whole  was  fair 
and  full,  and  correctly  stated  the  law  governing 
the  issues  raised  by  the  evidence,  and  there 
was  no  error  in  refusing  to  grant  a  new  trial. 

Ldttle,  J.,  dissenting.  > 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Chatham  coun- 
ty; R.  Falligant  Judge. 

Sylmon  Barnes  was  convicted  of  crime,  and 
brings  error.    Afilrmed. 

G.  T.  &  J.  F.  Caun  and  R.  L.  Colding,  for 
plaintiff  In  error.  W.  W.  Osborne,  Sol.  6en.« 
and  J.  M.  Terrell,  Atty*  Gen.,  for  the  State. 

LITTLE,  J.  We  have  carefully  gone  over 
the  grounds  of  the  motion  for  a  new  trial  in 
this  case  and  the  brief  of  evidence  contain- 
ed in  the  record,  and  a  majority  of  the  court 
are  of  the  opinion  that  the  trial  Judge  com- 
mitted no  error  in  overruling  the  motion  for 
a  new  trial.  I  dissent  from  the  conclusion 
reached  by  my  Brethroi,  and  am  of  c^lnlan 
that  the  verdict  should  be  set  aside,  and  a 
new  trial  granted,  solely  because  of  an  error 
committed  by  the  trial  Judge  in  his  charge 
to  the  Jury.  In  the  twelfth  ground  of  the 
motion  for  a  new  trial  it  is  averred  that  the 
court  erred  In  charging  the  Jury  as  follows: 
"The  prisoner  has  the  right  to  make  a  state- 
ment not  under  oath.  It  la  your  province 
and  duty  to  consider  his  statement  in  con- 
nection with  the  sworn  testimony  in  the  case, 
and  give  it  such  weight  as  you  think  proper. 
If  you  find  the  statement  consistent  and  true, 
you  have  the  right  to  believe  it  in  pref eroioe 
to  the  sworn  testim<»iy  In  the  caae.  You 
should  do  so  not  carelessly  and  capridonsty* 
but  under  your  oath  as  Jurors,  considering 
the  statement  in  connection  with  the  sworn 
testimony  in  the  case,  and  testing  It  in  the 
light  of  that  testimony,  giving  it  sudi  weight 
as  you  .think  proper.  That  la  a  matter  ex- 
clusively for  your  determination.''  I  felt  it 
my  duty  in  the  caae  of  Keller  v.  State,  102 
Ga.  506,  SI  S.  E.  92,  when  it  waa  before 
this  court  for  consideration,  to  enter  my  dis- 
sent to  the  correctness  of  a  similar  charge; 
and  In  the  case  of  Smalls  t.  StatSb  105  Oa. 
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OTO,  31  S.  E.  571,  when  a  like  charge  In  re- 
lation to  the  prlsoDer*8  statement  waa  before 
this  court  for  review,  I  was  again  Impelled  to 
dissent  to  so  much  of  the  ruling  of  the  court 
as  approved  that  charge.  Subsequent  reflec- 
tion has  but  served  to  confirm  the  views 
which  I  entertained  when  those  cases  were 
considered,  that  the  charge  given  was  er- 
roneous, and  that  under  It  the  defendant  was 
deprived  of  a  material  legal  right  to  have  his 
statement  weighed  by  the  Jury,  and  given  such 
weight  as  they  may  consider  It  to  be  worthy 
without  testing  the  correctness  of  It  by  the 
evidence  In  the  case,  and  to  have  the  Jury 
accept  the  same,  If  they  believed  it  to  be 
true,  regardless  of  the  question  whether  It 
Is  consistent  with  the  evidence  or  with  itself. 
In  other  words,  our  law  allows  a  defendant 
charged  with  a  crime  to  make  Just  such 
statement  as  he  chooses,  and  It  gives  the  Jury 
the  right  to  reject  the  evidence  If  It  is  incon- 
sistent with  this  statement  and  believe  the 
latter  If  they  choose  to  do  so.  The  right  to 
make  a  statement  In  criminal  cases  is,  in  my 
opinion,  an  unwise  provision  of  law,  and 
serves  no  good  purpose.  Some  of  the  states 
permit  a  defendant  charged  with  crime  at  his 
option  to  be  sworn  as  a  witness  In  the  case, 
subject  to  cross-examination  and  to  the  penal- 
ties prescribed  for  perjury;  and  I  can  but  be- 
lieve that  the  Interests  of  Justice  would  be  bet- 
ter subserved  if,  in  place  of  the  statement,  this 
privilege  was  by  law  granted  to  defendants 
In  criminal  cases.  But  so  long  as  the  present 
law  remains  on  our  statute  books  it  becomes 
my  duty  to  enforce  It  as  I  understand  It,  and, 
believing  that  the  charge  of  the  court  restrict- 
ed the  Jury  in  their  absolute  right  to  accept 
the  statement  In  preference  to  the  evidenoe, 
the  giving  It  was  error  for  which  a  new  trial 
ought  to  have  been  granted.  Judgment  af- 
firmed. All  the  Justices  concurring,  except 
UTTLB,  J^  dissenting. 


(118  G*.  1068) 

SOUTHERN  LIVB-STOOK  INS.  CO.  v. 
BENJAMIN  et  al. 

(Supreme  Court  of  Qeorgla.    July  23,  1901.) 

ARBITRATION— AWARD— VAlilDmr— OATH    OF 
ARBITRATOR— SFFBCT  ON  SURETY. 

l«When  by  the  terms  of  a  submission  In 
writing  certain  matters  are  referred  to  a  named 
peraon  to  act  as  arbitrator  between  the  parties, 
who  is  invested  with  all  the  powers  conferred 
upon  three  arbitrators  by  the  Code  of  the  State 
of  Oeorgia,  and  who  it  is  stipulated  shall  hear 
evidence  and  make  a  finding  on  matters  of 
fact  involved  In  snch  dispute,  just  as  three  ar- 
bitrators would,  such  a  submission  is  one  made 
under  the  common  law,  though  the  powers  of 
the  arbitrator  be  measured  by  reference  to  stat- 
utory provisions;  and  it  is  therefore  not  a  con- 
dition precedent  to  the  validity  of  an  award 
made  by  the  chosen  arbitrator  that  he  should 
be  sworn  before  nis  award  is  made. 

2.  Parties  to  an  agreement  to  submit  their 
differences  to  an  arbitration  (not  statutory) 
may  expressly  waive  that  the  arbitrator  be 
sworn,  even  if.  under  the  terms  of  the  snbmla 
8lon«  the  arbitrator  is  required  to  be  sworn; 
and  an  award  rendered  by  an  arbitrator  under 
such  a  submission,  where  the  waiver  is  made. 


is  not  illegal  because  of  a  failure  on  the  part 
of  the  arbitrator  to  be  sworn. 

8.  An  award  which  is  legal  and  binding  on 
the  parties  to  the  submission  is  likewise  bind- 
ing on  a  surety  on  a  bond  given  by  one  of  the 
parties  to  pav  the  eventual  condemnation  mon- 
ey which  is  the  amount  of  the  award,  (a)  The 
surety  on  snch  a  bond,  not  being  a  party  to  the 
submission,  has  no  l^al  right  to  complain  of 
an  irregularity  in  the  proceeding  had  under  the 
submission  which  the  principal  could  have  le- 
falij  waived,  and  which  he  did  actually  waive, 
masmuch  as  the  undertaking  of  the  surety  is 
independent  of  the  submission.  Liability  on 
his  part  can  only  be  avoided  by  showing  that 
the  award  as  to  the  principal  was  for  some 
cause  illegal. 

(Syllabus  by  the  Court) 

Error  from  dty  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  Southern  Llve-Stock  Insur- 
ance Company  against  Solomon  Benjamin  and 
another.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

H.  B.  W.  Palmer  and  T.  L.  Bishop,  for 
plaintiff  In  error.  J.  L.  Hopkins  &  Sons,  for 
defendants  In  error. 

LITTLB,  J.  .  A  written  agreement  for  arbi- 
tration  was  entered  into  between  the  South- 
em  Live-stock  Insurance  Company  and  Oron- 
heim,  in  which,  after  setting  out  the  fact  that 
matters  of  difference  existed  between  the  pai-- 
tiee  as  to  whetner  C^onheim,  w:ho  was  for- 
merly secretary  and  treasurer  of  the  company, 
was  indebted  to  said  company  in  any  amount, 
the  following  submission  to  arbitration  was 
agreed  to  by  the  parties:  '^It  is  therefore 
agreed  between  said  corporation  and  said 
Cronhelm  that  the  matters  In  controversy 
shall  be  referred  to  L.  Z.  Rosser,  Esq.,  who 
shall  act  as  arbitrator  between  said  parties, 
and  who  shall  have  all  the  powers  conferred 
upon  three  arbitrators  by  sections  4225  to 
4247,  inclusive,  of  the  Ck>de  of  Georgia,  1882, 
and  who  shall  hear  evidence  and  make  a  find- 
ing upon  the  matters  of  law  and  fact  Involved 
in  said  dispute  or  controversy,  just  as  three 
arbitrators  would,  and  whose  award  and  find- 
ing shall  be  reported  to,  and  made  the  Judg- 
ment of,  the  BuperI(Hr  court  of  said  county 
[Fulton],  just  as  the  award  of  three  arbitra- 
tors would  be  made,  with  the  right  reserved 
to  either  party  to  appeal  from  or  except  to 
the  award  or  finding  of  said  arbitrator  in  the 
same  manner  as  if  the  reference  had  been 
made  to,  and  the  award  had  been  rendered 
by,  three  arbitrators  under  said  sections  of 
the  Code  of  1882.*'  The  following  stipulation 
also  appears  In  the  submission:  "It  is  farther 
agreed  that,  as  said  Cronhelm  was  not  under 
bond  in  said  ofllce  of  secretary  and  treasurer 
of  said  corporation,  that  he  shall  give  bond, 
with  a  good  and  satisfactory  security,  for  the 
eventual  condemnation  money  in  sfild  case, 
and  that  the  corporation  will  also  give  bond 
for  the  eventual  condemnation  money  If  any 
found  agalnat  IV*  Thereafter,  in  accordance 
with  the  stipulation  in  the  submission,  Cron 
helm  entered  into  a  bond  with  Benjamin 
security,  in  which,  after  referring  to  the  r 
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ten  In  controversy  between  the  parties,  and 
the  agreement  to  refer  them  to  Rosser  to  make 
an  award,  which  should  be  reported  to  the 
superior  court,  and  the  further  agreement  that 
each  of  the  parties  should  give  bond  for  the 
eventual  condemnation  money  which  might 
be  found  against  either  party  to  the  arbitra- 
tion, this  obligatory,  instrument  concluded  as 
follows:  "This  instrument  witnesseth  that  H. 
Gronheinu  as  principal,  and  Sol  Benjamin,  as 
surety,  hereby  acknowledge  themselves  held 
and  firmly  bound  unto  the  Southern  Live- 
stock Insurance  Company  to  well  and  truly 
pay  to  said  Southern  Live-Stock  Insurance 
Company  the  eventual  condemnation  money 
that  may  be  found  against  him,  said  Cron- 
helm,  whatever  that  may  be;  and  for  the  com- 
pliance with  this  obligation  said  principal  and 
surety  bind  themselves,  their  heirs  and  ad- 
ministrators." Rosser,  as  arbitrator,  after- 
wards made  an  award,  reciting  that  after 
hearing  evidence  touching  the  matter  in  dis- 
pute, and  argument  of  counsel  thereon.  It  was 
his  award  that  Cronheim  was  indebted  to  the 
company  in  stated  sums,  and  that  the  com- 
pany have  judgment  against  him  for  these 
sums.  The  award  was  made  in  March,  1899, 
and  at  the  September  term  of  the  superior 
court  an  order  Avas  regularly  taken  making 
.  the  award  the  judgment  of  the  court;  and  in 
accordance  therewith  judgment  was  rendered 
against  the'  defendant  for  the  simis  awarded, 
an  execution  was  issued,  and  a  return  of  nulla 
bona  made  thereon  by  the  sheriff.  The  insur- 
ance company  then  brought  suit  against  Cron- 
heim as  principal,  and  Benjamin  as  surety, 
for  the  amount  of  the  judgment,  setting  out 
in  its  petition  the  facts  above  stated.  No  de- 
fense was  made  by  Cronheim,  but  Benjamin 
interposed  a  defense  to  the  action  by  which 
he  denied  the  alleged  indebtedness,  and  set  up 
that  there  was  no  valid  award,  and  that  the 
Judgment  of  the  superior  court  was  not  legal 
and  did  not  bind  him.  He  alleged,  also,  that 
the  bond  and  submission  referred  to  in  the 
petition  contemplated  a  legal  arbitration  and 
award;  that  the  arbitrator  selected  deter- 
mined the  matter  without  having  taken  the 
•oath  required  by  law,  which  waa  a  prereq- 
uisite to  his  jurisdiction  as  arbitrator,  without 
which  he  was  not  legally  qualified  to  act;  the 
defendant  did  not  know  of  his  failure  to  take 
the  oath,  never  consented  that  the  arbitra- 
tor should  hear  the  controversy  or  make  the 
award  without  taking  the  oath,  and  has  never 
acquiesced  in  or  ratified  the  proceedings  be- 
fore him,  or  his  award;  was  not  a  party  to 
the  record,  nor  to  whatever  proceeding  may 
have  been  had  In  the  superior  court,  did  not 
know  of  them,  and  denied  that  they  have  any 
validity;  and,  further,  that  the  arbitrator  de- 
clined to  act,  and  so  entered  it  of  record,  but 
afterwards  assumed  to  act;  that  he  never  aft- 
erwards consented  that  Rosser  should  sit  as 
arbitrator,  was  never  present  at  any  of  the 
hearings,  knew  nothing  of  what  was  going 
on,  and  has  never  ratified  or  acquiesced  in  the 
acts  of  3ir.  Rosser  In  this  particular*    The 


plea  was  demurred  to  im  several  grounds, 
which,  in  the  view  we  take  of  the  case,  need 
not  be  specifically  referred  to.  The  d^nurrer 
was  overruled,  and  to  this  the  plaintifC  ex- 
cepted. At  the  trial  the  plaintiff  introduced 
in  evidence  the  submission,  the  bond,  the 
award,  the  judgment  of  the  superior  court, 
and  the  execution.  There  was  cm  the  written 
submission  an  entry  in  the  following  terms: 
"I  decline  to  further  consider  this  case.  This 
Nov.  16/0&  L.  Z.  Rosser.  The  defendants 
Introduced  evidence  to  the  ^ect  that  Ben- 
jamin was  not  represented  by  counsel  at  any 
of  the  hearings  before  the  arbitrator,  made 
no  consent  or  waiver  before  him,  and  did  not 
know  the  case  was  being  tried  until  after  the 
award  had  been  made.  Various  witnesses 
testified  that  Rosser  did  not  take  an  oath  as 
arbitrator,  but  that  toe  oath  was  waived  by 
the  attorneys  of  the  plaintiff  and  Cronheim. 
The  •assignments  of  error  are  that  the  trial 
Judge  erred  in  overruling  tiie  demurrer  filed 
to  the  plea,  that  he  erred  in  deciding  that 
the  arbitrator  had  to  be  sworn,  and  that  be 
erred  In  directing  a  verdict  in  favor  of  Ben- 
jamin, the  security,  on  his  plea.  These,  with 
other  assignments  not  necessary  now  to  be 
specifically  set  out,  will  be  considered  in  the 
discussion  of  the  three  questions  which,  in 
our  opinion,  control  the  case.  These  are: 
First,  whether  under  the  submission  the  law 
required  the  arbitrator  to  be  sworn;  second, 
if  it  did,  whether  this  requirement  ooold  be, 
and  was,  waived  by  the  parties;  and,  third, 
if  required  and  waived,  what  ^ect  such  waiv- 
er would  have  on  the  rights  of  the  defendant 
Benjamin. 

L  We  do  not  understand  that  it  Is  sertously 
questioned  by  the  parties  that  the  submission 
and  award  rendered  thereon  were  a  com- 
mon-law submission  and  award.  In  the  sup- 
plemental brief  filed  for  the  defendant  In 
error  it  is  stated  that  it  has  never  been 
claimed  at  any  time,  in  any  court.  In  any 
phase  of  the  litigation,  that  the  award  now 
being  considered  was  a  statutory  awaid. 
Certainly  a  consideration  of  the  provisions  of 
our  Civil  Code  on  the  subject  of  arbitrament 
and  award,  contained  in  sections  4474  to  4509, 
inclusive,  will  characterize  the  submission  in 
tills  case,  and  the  award  rendered  thereunder, 
as  an  arbitration  and  award  under  the  com- 
mon law.  Sections  4486  to  4509,  inclusive, 
provide  for  such  submissions  to  a  named 
number  of  arbitrators  possessed  of  certain 
designated  powers,  and  impose  certain  duties 
and  conditions  not  known  to  the  common 
law;  and  a  proceeding  under  these  latter  sec- 
tions is  expressly  denominated  a  "statu- 
tory arbitration  and  award,'*  as  distinguished 
from  a  submission  and  award  at  common  law, 
as  set  forth  in  the  Civil  Code  (sections  4474  to 
4485,  inclusive).  One  of  the  provisions  in  re 
lation  to  statutory  awards  Is  that  the  submis- 
sion shall  be  in  writing;  another,  that  the  ar- 
bitrators shall  be  three  in  number,  chosen  In 
a  particular  manner;  and  another,  that  these 
arbitrators  shall  take  a  particular  oath;  while 
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at  common  law  the  submission  may  be  oral; 
any  nmnber  of  persons  may  be  selected  as 
arbitrators,  who  may  hear  and  determine  the 
matters  submitted  without  any  requirement 
that  they  take  any  oath.  Another  difference 
is  that  under  a  statutory  submission  the 
award  shall  be  made  the  Judgment  of  the 
superior  cpurt*  under  certain  circumstances 
and  conditions,  while  there  is  no  provision  of 
our  law  which  prescribes  that  the  award  of 
arbitrators  at  conunon  law  may  be  made  the 
judgment  of  the  court  Indeed,  while  under 
both  statutory  and  common-law  submissions 
the  rights  of  the  parties  are  fixed  by  the 
award  of  the  arbitrators,  under  the  former 
the  enforcement  of  these  rights  may  be  by 
execution  issued  upon  the  Judgment  of  the 
superior  court  making  the  award  of  the  arbi* 
trators  the  Judgment  of  the  court,  while  un- 
der the  latter  the  enforcement  of  those  rights 
is  to  be  had  by  suit  on  the  award,  which  by 
section  4474  of  the  OItU  Code,  under  a  com- 
mon-law submission,  is  made  binding  upon 
the  parties.  With  these  preliminary  observa- 
tions, we  come  to  a  consideration  of  the  ques- 
tions stated  above  in  their  order.  It  being 
determined  that  the  submission  agreed  on  in 
the  case  under  consideration  was  a  common- 
law  submission,  and  it  being  conceded  that 
the  rules  of  the  common  law  governing  ar- 
bitrament and  award  do  not  require  that  the 
arbitrators  shall  be  sworn,  it  is  necessary  to 
ascertain  whether  the  submissilon  makes  such 
a  requirement;  for  it  cannot  be  disputed 
that,  although  in  a  submission  under  the  com- 
mon law  the  arbitrators  are  not  required  to 
take  an  oath,  yet,  if  by  the  terms  of  the  sub- 
mission it  is  so  directed  or  contemplated,  then 
the  taking  of  an  oath  is  essential  to  the  valid- 
ity of  an  award.  It  may  be  well  to  remark 
here  that  the  only  Interest  which  the  surety, 
Benjamin,  can  have  in  the  question,  is  to  as- 
certain whether  the  award  rendered  was  a 
legal  one.  He  was  not  a  party  to  the  sub- 
mission,  nor  to  the  award.  His  contract  with 
the  plaintiff  was  entirely  Independent  and 
distinct  from  that  of  the  submission.  He  un- 
dertook by  an  obligation,  not  statutory,  but 
voluntary,  to  secure  the  payment  of  an  award 
which  might  be  rendered  by  the  chosen  arbi- 
trator against  his  piindpaL  When,  therefore. 
In  this  suit,  it  being  an  action  on  the  bond, 
proof  was  made  of  the  submission  and  the 
award,  a  prima  facie  case  in  favor  of  the 
obligee  was  made  against  the 'principal  and 
surety  on  the  bond.  This  could  only  be  re- 
butted by  a  successful  attack  on  the  award 
by  the  surety,  and  proof  that  the  award  was 
Illegal  in  some  manner  or  that  it  was  the 
result  of  accident  ox  fraud.  In  binding  him- 
self to  pay  the  amount  of  the  award,  the 
surety,  of  course,  undertook  only  to  be  lia- 
ble for  a  legal  award.  It  is  claimed  that 
by  the  terms  of  the  submission  and  the  bond 
It  was  contemplated  and  provided  that  the 
arbitrator  should  take  the  statutory  oath.  As 
jve  have  said,  the  submission  Doing  at  com- 
mon law»  it  is  not  generally  a  requirement 


that  the  arbitrator  should  be  sworn.  We 
must  therefore  determine  whether  or  not,  by 
the  terms  of  the  submission,  the  parties  re- 
quired or  contemplated  that  the  arbitrator 
should  act  only  under  the  obligation  of  an 
oath.  It  will  be  noticed  that  the  parties 
agreed  that  the  matters  in  controversy  should 
be  referred  to  Mr.  Rosser,  ''who  shall  act  as 
arbitrator  between  the  said  parties,  and  who 
shall  have  all  the  powers  conferred  upon  three 
arbitrators  by  sections  4225  to  4247,  inclusive, 
of  the  Code  of  Georgia  of  1882,  and  who  shall 
hear  evidence  and  make  a  finding  upon  the 
matters  of  law  and  fact  involved  in  said  dis- 
pute or  controversy  Just  as  three  arbitrators 
would."  Evidently  the  parties  sought  by  the 
use  of  this  language  to  Invest  their  chosen 
arbitrator  with  such  powers  as  were  by  the 
Code  conferred  on  arbitrators  under  a  statu- 
tory submission.  But  it  is  not  indicated  that 
they  were  in  any  manner  seeking  to  Impose 
qualifications  or  conditions  on  the  arbitrator. 
They  simply  sought  expressly  to  define  the 
powers  with  which  by  agreement  they  in- 
vested him,  and  these  were  not  only  those 
possessed  by  an  arbitrator  at  conmion  law, 
but  also  those  powers  which  the  statute  con- 
ferred upon  arbitrators  chosen  under  its  pro- 
visions. By  reference  to  the  sections  of  the 
Code  named,  It  will  be  found  that  they  em- 
brace all  the  provisions  of  law  in  reference  to 
a  statutory  award.  Hence  a  correct  construc- 
tion of  the  submission  in  this  regard  is  that 
the  parties  undertook  simply  to  prescribe  the 
powers  with  which  the  arbitrator  sheeted  by 
them  should  be  invested.  It  was  easy 
enough,  if  the  parties  had  desired  that  the 
arbitrator  be  sworn,  to  insert  such  a  require- 
ment in  the  submission.  But  language  which 
has  for  Its  object  simply  the  investiture  of 
powers  cannot  be  construed  so  as  to  impose  a 
qualification  not  required  by  the  law  under 
which  the  submission  was  made.  The  sub- 
mission being  (Silent  as  to  the  imposition  of 
such  a  qualification,  and  the  law  under  which 
the  same  was  made  not  requiring  the  arbi- 
trator to  be  sworn.  It  must  be  ruled  that  tak- 
ing an  oath  by  the  arbitrator  was  not  a  condi- 
tion precedent  to  his  proceeding  to  hear  evi- 
dence and  make  an  award.  Nor  can  any  lan- 
guage which  appears  in  the  bond  imply  such 
a  requirement  That  Instrument  simply  re- 
fers to  the  submission,  and  the  award  to  be 
made  by  the  arbitrator.  It  Is  our  opinion, 
therefore,  that  inasmuch  as  the  common  law, 
under  which  the  submission  was  made,  does 
not  require  an  arbitrator  to  be  sworn,  and 
the  submission  not  expressly  nor  by  n<^ces- 
sary  implication  having  done  so,  that  it  was 
not  necessary.  In  order  that  an  award  render- 
ed by  him  should  be  legal,  that  he  should  first 
have  been  sworn. 

2  and  8.  But,  assuming  for  the  sake  of  the 
argument  that  it  was  necessary  to  the  va- 
lidity of  the  award  made  by  him  that  the  ar- 
bitrator should  have  been  first  sworn*  the  evi- 
dence shows  that  taking  the  oath  by  Rosser 
as  arbitrator  was  expressly  waived  by  th< 
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parties  at  fhe  time  he  comm^iced  to  bear 
evidence  under  the  submission.  It  Is  Insist- 
ed, however,  that  no  such  waiver  could  le- 
gally have  be^n  made,  and  that,  if  It  could. 
It  would  not  be  binding  on  Benjamin,  the  sure- 
ty. We  are  aware  that  there  are  a  number 
of  decisions  of  respectable  courts  which  rule 
that  a  waiver  of  thls^  character  Is  ineffectual 
where  the  statute  requires  the  arbitrators 
to  be  sworn,  and  It  must  be  conceded  that  our 
statute  does  so,  In  the  case  of  a  statutory 
award.  While  this  submission  Is,  in  our  opin- 
ion, one  under  the  common  law,  yet  if  It  had 
by  its  terms  required,  as  a  condition  precedent 
to  the  making  of  an  award,  that  the  arbitra- 
tor should  be  sworn,  we  are  disposed  to  think, 
nothing  else  appearing,  that  an  award  made 
without  taking  the  oath  would  have  been  Ille- 
gal. Certainly  the  purpose  of  the  oath  was 
only  to  better  protect  the  interests  of  the 
parties,  by  insuring  a  faithful  performance 
of  the  duties  which  the  arbitrator  had  agreed 
to  perform  at  the  request  of  the  parties  un- 
der the  sanction  of  an  oath.  This  being  true, 
and  the  parties  themselves  being  the  better 
judges  of  their  own  interests,  and  it  being  In 
their  power  alone  to  select  an  arbitrator,  and 
to  agree  on  the  qualifications  which  he  should 
possess,  we  know  of  no  reason  why,  if  It  had 
been  their  purpose  and  Intention  by  the  terms 
of  the  submission  that  the  arbitrator  selected 
by  them  should  have  been  sworn,  that  they 
could  not,  by  agreement  subsequently  made, 
dispense  with  the  oath.  It  may  be  otherwise 
as  to  a  statutory  submission,  but  certainly, 
when  the  law  imposes  no  such  requirement 
on  an  arbitrator,  even  If  the  parties  should 
stipulate  that  he  should  be  sworn,  why  might 
they  not  subsequently  stipulate  that  he  should 
not?  The  public  was  not  concerned  in  the 
matter,  nor  were  the  rights  of  any  third  per- 
son to  h''  passed  on.  The  parties  undertook 
originally  to  create  a  court  for  themselves 
outside  of  the  statutory  provisions.  Their 
consent  alone-  gave  to  it  jurisdiction,  their 
agreement  alone  vested  it  with  powers,  and 
the  matter  as  to  when  they  agreed,  just  so 
they  did  agree,  must  be  immaterial;  and  If, 
after  prescribing  that  the  arbitrator  should 
be  sworn,  they  subsequently  expressly  agreed 
to  waive  this  requirement,  it  was,  after  all, 
but  a  change  which  they  made  in  the  sub- 
mission. As  to  the  power  of  parties  to  waive 
their  rights,  evien  those  with  which  they  have 
been  invested  by  law,  our  Political  Code  (sec- 
tion 10)  declares  that  ''Laws  made  for  the 
preservation  of  public  order  or  good  morals 
can  not  be  done  away  with  or  abrogated  by 
any  agreement,  but  a  person  may  waive  or 
renounce  what  the  law  has  established  in  his 
favor  when  he  does  not  thereby  injure  oth- 
ers or  affect  the  public  interest"  Mr.  Morse, 
in  his  work  on  Arbitration  and  Award,  on 
page  102,  on  authority,  upholds  this  right  of 
waiver  even  in  the  selection  of  persons  as 
arbitrators  who  have  preconceived  opinions 
on  the  subject-matter  of  the  submission,  and 
on  page  264  cites  a  number  of  caaes  support- 


ing the  text,~that  strict  compUanoe  wltli  tbft 
terms  of  the  submission  may  be  waived  by 
the  parties;  and  Judge  Bleckley,  in  rendering 
the  opinion  of  this  court  in  the  case  of  Wll- 
kins  V.  Van  Winkle,  78  6a.  557,  8  S.  B.  761, 
clearly  Intimates  that  an  express  waiver  of 
the  oath  on  the  part  of  the  arbitrators  may 
be  made  by  the  parties  thereto,  even  in  a 
statutory  submission.    See  page  567,  78  Ga., 
and  page  762,  8  S.  E.    For  authorities  so  rul- 
ing outside  of  this  state,  see  Railroad  Co.  v. 
Alfred,  3  HI.  App.  611;  Older  v.  Qulnn,  89 
Iowa,  445,  56  N.  W.  660;  Russell  T.  Seery,  52 
Kan.  736,  35  Pac  812;  Tucker  v.  Allen,  47 
Mo.  488;  Cochran  r.  Bartle,  91  Mo.  637,  3  & 
W.  854;  Quarry  Co,  v.  McCuUy,  7  Mo.  App. 
r#80;  Day  v.  Hammond,  57  N.  Y.  479,  19  Am. 
Rep.  522;  Rice  v.  Hassenpflug,  45  Ohio,  377, 13 
N.  K.  655;  Anderson  v.  City  of  Ft  Worth,  83 
Tex.  107, 18  S.  W.  483;  Hill  v.  Taylor,  15  Wis. 
190;  Woodrow'v.  O'Conner,  28  Vt  77a    In 
any  ev.ent,  under  the  general  provisions  of 
our  law  cited  above,  we  have  no  hesitancy  in 
ruling  that  it  was  within  the  power  of  the 
parties  to  the  submission  In  this  case  to  have 
waived  the  oath  on  the  part  of  the  arbitrator, 
even  If  such  had  been  required  by  the  term  of 
the  submission.    The  effect  of  such  waiver.  If 
lio  other  objection  could  have  been  Interposed 
to  the  award,  was  to  make  it  legal  and  bind- 
ing on  the  parties.    But  it  is  contended  that 
such  waiver  could  not  be  made  so  as  to  bind 
Benjamin,  the  surety  on  the  bond.    Why  not? 
Benjamin  had  nothhig  to  do  with  the  sub- 
mission.   He  was  not  a  party  to  it    He  had 
no  differences  to  be  settled  by  the  arbitration. 
His  contract  with  the  company  was  an  in- 
dependent one,  which  did  not  stipulate  for  a 
particular  kind  of  a  submission,  nor  that  the 
arbitrator  should  be  sworn.    His  obligation 
bound  him  to  pay  the  award  rendered  against 
his  principal,  Cronheim,  under  the  submission, 
made  by  the  inaurance  company  and  Cron- 
heim, and  his  only  right  to  attack  the  award 
rested  on  Its  illegality.    As  we  have  seen, 
it  was  not  a  statutory  award.    Hence  Its  le- 
gality or  Illegality,  In  the  absence  of  fraud, 
rested  on  the  consent  of  the  parties  to  the 
submission,"  and   the  fact   that   the   award 
which  was  made  was  in  accordance  with  its 
terms,  agreed  to  in  the  submission  or  sub- 
sequently; and,  if  the  award  was  legal  as  to 
Cronheim,  it  must  have  been  legal  as  to  Ben- 
jamin, whose  right  to  avoid  his  bond  existed 
only  in  the  event  that  the  award  was  ille- 
gal.   That  illegality  must  necessarily   have 
been  such  that  Cronheim  could  have  avc^d- 
ed  it  because  it  was  not  contemplated  in  his 
(Benjamin's)  contract  that  the  award  should 
be  made  in  any  particular  manner.    On  the 
contrary,  the  submission  and  award  were  to 
be  by  the  agreement  of  the  parties  at  variance, 
^the  company  and  Cronheim.    If  it  had  been 
stipulated  by  Benjamin  that  he  would  be  re- 
sponsible for  an  award. made  by  Rosser  only 
in  a  particular  way,  or  under  certain  condi- 
tions, then  he  could  have  required  that  it  be 
so  made.    In  the  absence  of  any  stipulatioos 
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relatiniC  th^eto,  hUi  Inquliy  1b  confined  to  the 
qnestions:  Did  Boeser  render  an  award?  If 
80,  did  it  legally  bind  Oronheim?  If  it  did, 
then  it  Is  nominated  in  the  bond  that,  if  Cron- 
heim  did  not  pay  it,  he  would.  We  do  not» 
nnder  the  line  of  reasoning  which  we  think 
leads  to  a  correct  condnslon  in  this  case, 
consider  that  the  fact  that  the  arbitrator  at 
one  time  declined  to  consider  the  case  affect- 
ed the  validity  of  the  award  afterwards  made 
by  him.  Certainly  it  did  not  as  to  Cronheim; 
for  when  the  arbitrator  changed  his  mind, 
and  afterwards  entered  upon  a  hearing  of  the 
case,  Cronheim  appeared  and  participated,  so 
that.  If  there  ever  had  been  any  reason  why 
this  declination  (which  is  nnezplained),  would 
give  Cronheim  a  right  to  object  to  proceed- 
ing further  under  the  submission,  he  declined 
to  exercise  that  right,  and  went  into  the  hear- 
ing just  as  If  it  had  never  been  made.  There- 
fore, as  to  Cronheim,  the  award  was  legal 
and  binding  as  far  as  this  point  is  ooncem- 
«d.  Being  binding  on  Cronheim,  Benjamin's 
-obligation  was  unaffected,  because  he  under- 
took to  see  that  Cronheim  would  pay  the 
award  which  should  be  rendered  against  him, 
and  an  award  which  legally  fixed  a  liability 
<m  Cronheim,  measured  the  liability  of  his 
surety,  who  vouched  for  the  payment  of  the 
•eventual  condenmatlon  money  by  Cronheim. 

On  the  Introduction  of  the  submission  and 
the  award  made  by  Mr.  Rosser,  the  plaintiff 
In  the  suit  on  the  bond  given  by  Cronheim 
and  Benjamin  was  prima  facie  entitled  to  a 
verdict  for  the  amount  of  the  award.  For 
the  reasons  stated  above,  it  is  our  opinicm 
that  the  defendant  Benjamin  in  no  way  re- 
butted this  prima  facie  right  to  recover.  We 
are  further  of  opbilon  that,  while  the  trial 
Judge  did  not  err  in  directing  a  verdict  in 
faror  of  the  plaintiff  against  Cronheim,  he 
did  commit  error  in  directing  a  verdict,  un- 
der the  evidence,  in  favor  of  Benjamin.  Judg- 
ment reversed.    All  the  Justices  concurring. 


BUBCH  V.  PBDIGO  et  aL 
(Snpteme  Court  of  Georgia.    July  2i,  1001.) 

PURCHASB-MONBT   NOTB— RBSBRVATION   OF 
TITLB— TRANSFER— TROVER. 

When  a  promissory  note  for  the  purchase 
money  of  personal  proper^,  which  contains  a 
reservation  of  title  to  the  property  in  the  payee 
until  the  note*  is  paid,  is,  by  the  payee,  trans- 
ferred for  value  to  a  third  person  without  re- 
^onrse,  the  title  reserved  for  securing  the  pay- 
ment of  the  debt  is  devested;  and  if,  at  the 
time  of  such  transfer,  the  title  so  held  was  not 
likewise  transferred  to  the  purchaser  of  the 
note  as  a  security  in  his  hands,  it  vests  in  the 
maker,  and  the  transferee  becomes  an  ordi- 
nary creditor  of  such  maker,  (a)  An  action  of 
trover,  brought  by  the  transferee  in  such  a 
case  to  recover  possession  of  the  property  for 
which  the  note  transferred  was  onginallv  giv- 
en, must  fail  becanse  of  a  want  of  title  In  the 
transferee. 

(Syllabus  by  the  Court) 

Brror  from  superior  oourt»  Lincoln  county; 
fL  Beeee,  Judge, 


Action  by  Pedlgo  &  Lyons,  for  the  use  of  B. 
H.  Willis,  against  J.  J.  Burch.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

John  L  West,  for  plaintiff  in  error.  Oolley 
ft  Sims,  for  defendants  in  error. 

LITTLE,  J.  An  action  of  ball  trover  viraa 
Instituted  against  Burch  in  the  superior  court 
of  Lincoln  county  to  recover  possession  of 
two  mules.  The  plaintiffs  were  Pedigo  & 
Lyons,  suing  for  the  use  of  B.  H.  Willis,  and 
it  appears  from  an  admission  of  the  parties 
that  Burch  gave  to  Pedigo  &  Lyons  a  promis- 
sory note  for  the  purchase  price  of  the  mules, 
which  note  contained  a  reservation  of  title  In 
Pedigo  &  Lyons  as  secxuity  for  the  purchase 
money  of  the  mules;  said  reservation  being 
to  Pedigo  &  Lyons  or  order,  until  said  note 
was  paid.  Defendant,  by  his  plea,  set  up  that 
Willis  was  not  a  bona  fide  holder  of  the  note 
for  value  before  it  became  due,  but  that  he 
held  the  same  for  the  payee,  and  took  the  same 
after  due  with  full  notice,  and  that  the  note 
was  given  as  a  balance  due  on  two  mules, 
but  that  the  payees  had  previously  sold  to  the 
defendant  a  horse  which  failed  to  come  up  to 
a  warranty  which  was  made  as  to  her  sound- 
ness; hence  there  vnis  a  failure  of  considera- 
tion in  the  purchaae  of  said  horse  of  $106;  that 
the  payees  had  agreed  to  refund  him  that 
sum,  but  had  never  done  so,  and  he  pleaded 
it  as  a  set-off  to  this  action.  The  note  whldi 
was  given  for  the  mules  was  dated  February 
17,  1897,  and  due  March  15,  1897.  The  trans- 
fer to  Willis  was  written  on  the  note  in  the 
following  language:  'Tor  value  received,  we 
hereby  transfer  to  B.  H.  Willis  or  order  all  our 
right  and  title  to  the  within  note,  without  Any 
recourse  on  us.  This,  the  14th  day  of  March, 
1899;"  and  signed,  *'Pedigo  &  Lyons.**  It  was 
admitted  by  the  defendant  that  he  was  in 
possession  of  the  property  sued  for.  With 
this  admission  the  plaintiff,  having  introduced 
the  note  referred  to,  dosed.  The  defendant 
testified.  In  substance  and  In  detail,  to  the 
facts  set  up  in  his  plea,  which  evidence  was, 
on  motion  of  plaintiff's  counsel,  ruled  out  as 
Irrelevant  There  was  no  further  evidence 
in  the  case,  except  that  Willis,  who  is  de- 
scribed as  the  usee,  teetllled  that  the  note  did 
not  belong  to  Pedigo  &  Lyons,  the  payees,  but 
was  his  property,  and  was  transf^red  to  him 
for  value  received,  without  any  understanding 
in  relation  thereto.  He  also  testified  that  he 
knew  nothing  of  any  differences  betweoi  the 
IMirties  to  the  note  in  having  a  settlement,  and 
that  it  was  not  put  In  his  name  for  the  pur- 
pose of  bringing  the  suit,  and  that  he  knew 
nothing  of  the  defendant  having  a  claim 
against  the  payees  until  after  he  had  bought 
the  note,  and  that  the  mules  were  worth  $150. 
It  was  also  shown  that  the  note  was  duly  re- 
corded. Under  the  evidence  the  presiding 
Judge  directed  a  vordict  for  the  plaintiff,  as 
follows:  "We,  the  jury,  find  for  the  plaintiff 
the  sum  of  one  hundred  and  sixty-one  dollar 
I  same  being  the  face  of  the  note^  and  intarc 
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tbereott  from  matmity,  and 


dollan. 


cost  of  salt."  A  Judgment  was  rendered  for 
the  sums  named  against  the  defendant  and 
the  surety  on  his  bail  bond.  The  defendant 
made  a  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  law  and  to 
the  evidence.  That  the  trial  Judge  erred  in 
directing  a  verdict  for  the  plaintiff,  and  in 
excluding  from  the  Jury  the  evidence  of  the 
defendant,  and  in  refusing  to  permit  defend- 
ant's attorney  to  prove  by  the  usee  in  the  ac- 
tion what  amount  he  paid  for  the  note  which 
was  in  evidence.  The  motion  was  overruled, 
and  the  defendant  excepted. 

It  must  be  borne  in  mind  that  the  action  In- 
stituted was  that  of  trover.  We  think  that  it 
is  somewhat  inconsistent,  under  the  rules  gov- 
erning actions  of  this  character,  that  one  man 
should  sue  for  the  use  of  another,  inasmuch 
as  no  one  can  recover  as  plaintifT  unless  he 
shows  three  things,— right  of  possession  of 
the  property  In  himself,  wrongful  conversion 
by  the  defendant,  and  the  value.  This  court 
ruled  in  the  case  of  Mitchell  v.  Railway,  111 
Ga.  700,  86  S.  E.  971,  that,  "while  •  •  • 
*mere  possession  of  a  chattel  •  •  •  will 
give  a  right  of  action  for  any  interference 
therewith/  such  possession  must  be  in  the 
plaintiff's  own  right,  and  not  as  agent  of  an- 
other"; and  in  the  same  case  that  **a  petition 
brought  In  the  name  of  a  person  who  had 
not  such  possession,  to  recover  personal  prop- 
erty taken  from  him,  cannot  be  so  amended  as 
to  proceed  In  the  name  of  the  plaintiff  for  the 
use  of  the  real  owner."  In  delivering  the 
opinion  In  that  case,  in  which  very  many  of 
the  principles  applicable  to  the  action  of 
trover  are  contained,  Mr.  Justice  Cobb  said: 
''When,  therefore,  it  appears  that  the  legal 
right  of  action  is  not  In  the  plaintiff,  he  has 
no  right  of  action  at  all,  either  in  his  own 
name  or  in  that  of  another."  However,  as  no 
exception  was  taken  to  the  form  of  the  ac- 
tion by  demurrer  or  otherwise,  we  will  inter- 
pose none.  Furthermore,  it  may  be  remark- 
ed, before  passing  to  the  main  question  which 
we  think  controls  the  case,  that  defendant 
pleaded  a  set  off.  That  such  a  plea  cannot  be 
interposed  in  an  action  of  trover,  see  Harden 
V.  Lang,  110  6a.  892,  86  S.  E.  100.  Again,  the 
trial  Judge  directed  a  verdict  for  the  plaintiff 
for  the  amount  of  the  note  given  for  the 
balance  of  the  purchase  money  of  the  mules. 
This,  we  think,  was  clearly  error.  Indeed, 
we  do  not  understand  how  the  note  had  any- 
thing to  do  with  the  Issues  arising  in  this 
case,  except,  perhaps,  for  the  purpose  of 
showing  that  title  to  the  mules  was  reserved 
to  the  seller.  An  action  of  trover  Is  one  to 
recover  possession  of  an  article  which  has 
been  wrongfully  taken  from  the  possession  of 
the  plaintiff.  The  verdict  ordinarily  to  be 
rendered  thereon  is  either  for  the  plaintiff  or 
for  the  defendant  If  a  verdict  Is  rendered 
for  the  plaintiff,  its  legal  effect  is  that  he 
shall  have  the  property  sued  for;  but  by  sec- 
tion 5335  of  the  Civil  Code  it  is  declared  that 
the  plaintiff  shall  have  an  option  of  saying 


whether  he  will  demand  a  vexdlct  for  dam- 
ages or  for  the  property  and  its  hire,  and  it 
Is  the  duty  of  the  court  to  instruct  the  Jury 
to  render  a  verdict  as  he  should  thus  elect  (if 
he  should  be  entitled  to  recov^).  While  a 
money  verdict  may  be  found  for  the  plain- 
tiff in  an  action  of  trover,  it  but  represents 
the  damages  he  has  sustained,  and  by  another 
rule  the  amount  of  such  damages  may  be  the 
highest  proven  value  of  the  property.  In  this 
case  it  does  not  appear  that  any  election  was 
made  by  the  plaintiff  at  the  trial.  Consider- 
ing the  verdict  alone,  it  was  error  on  the  part 
of  the  trial  Judge  to  instruct  the  Jury  to  find 
a  given  sum  of  money  in  favor  of  the  plain- 
tiff. 

But  the  controlling  issue  which  compels  a 
reversal  in  this  case  th  that  neither  the  plain- 
tiff in  the  case  nor  his  usee  showed  title  to 
the  property  to  recover  which  the  suit  was  in- 
stituted to  be  in  either,  and  this  is  easily  de- 
termined from  certain  undisputed  facts  which 
appear  in  the  record.    These  were:     Pedlgo 
A  Lyons  were  the  payees  of  the  note  given 
for  the  balance  of  the  purchase  money  of  the 
mules.    In  that  note  title  to  the  mules  was 
reserved  to  Pedlgo  &  Lyons  or  order,  until 
said  note  was  paid.    Pedigo  &  Lyons,  for 
value  received,  transferred  all  their  right  and 
title  to  the  note,  without  recourse  on  them, 
to  Willis  or  order.    The  effect  of  the  reserva- 
tion was,  of  course,  to  keep  the  title  in  Pedl- 
go &  Lyons  until  the  purchase  money  was 
paid.    But  it  must  be  noted  that  there  is  no 
evidence  that  they  gave  to  Willis  any  title 
to  the  property.    The  transfer  written  on  the 
back  cannot  have  this  effect,  for  the  matter 
transferred  is  the  note;  and  while  the  trans- 
feree of  a  note  reserving  title  may,  If  the 
transfer  is  unconditional,  carry  to  the  trans- 
feree title  to  the  property,  which  by  the  terms 
of  the  note  is  reserved  to  the  payee,  yet, 
when  that  transfer  is  made  by  the  payee, 
subject  to  the  condition  that  the  transferee 
shall  have  no  recourse  on  the  tranaferror  In 
the  event  of  nonpayment,  then  an  entirely 
different  rule  prevails.    Pedigo  &  L^ons,  by 
virtue  of  this  contract,  which  it  was  agreed 
was  in  the  form  of  a  negotiable  instrument, 
held  title  to  the  mules  until  the  note  was 
paid.    Such  a  title  is  sufficient  to  sustain  an 
action  of  trover.    It  was  in  their  power  to 
transfer  alone  the  debt  represented  by  the 
note  to  another.    It  was  also  in  their  power 
to  transfer,  not  only  the  debt,  but  also  the 
title  to  secure  the  debt,  which  they  had  re- 
served.   But  when  Pedigo  &  Lyons  sold  the 
note,  and  received  value  for  It,  their  debt  was 
paid;  and  If  they  sold  or  transferred  the  note, 
without  at  the  time  conveying  to  the  pur 
chaser  the  title  to  the  property  which  the; 
held  as  security  for  its  payment,  then  the  pur- 
chaser took  the  debt,  the  debt  of  Pedigo  & 
Lyons  was  paid,  and  the  Utie  which  they  held 
as  security  for  that  debt,  not  having  been 
conveyed,  vested  at  once  in  the  maker  of  the 
note,  because  of  the  fact  that  Pedigo  &  Lyons 
could  have  no  further  interest  in  the  prop- 
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erty.  Their  debt,  to  secure  the  payment  of 
which  only  was  title  in  them  reserved,  hav- 
ing been  paid,  title  was  devested.  It  did  not 
vest  in  the  purchaser  of  the  note  because  it 
was  not  transferred  with  the  note.  It  there- 
fore vested  at  once  in  the  maker  of  the 
nota  In  the  case  of  Farrar  v.  Brackett,  86 
6a.  4G3,  12  S.  E.  686»  the  facts  were  that 
FaiTar  sued  Brackett  in  bail  trover  for  a 
steam  engine  and  two  sawmills.  It  also  ap- 
peared that  Farrar  had  purchased  from  Hill 
tiie  notes  given  for  one  of  the  mills^  but  did 
not  receive  from  Hill  a  conveyance  of  the  mill, 
title  to  which  had  been  reserved  as  security 
for  the  purchase  money,  but  that  Hill  trans- 
ferred simply  the  purchase-money  notes  to 
Farrar,  without  recourse.  This  court  denied 
Farrar's  right  to  recover  in  trover,  and  said: 
**The  transfer  without  recourse  of  notes  given 
for  part  of  the  price  of  a  mill  did  not  place 
the  title  to  the  mill  in  the  person  taking  the 
notes,  because  when  the  person  transferring 
them  received  the  money  thereon  he  was 
paid,  and  the  title  to  the  mill  passed  into 
the  maker  of  the  notes,  of  whom  the  pur- 
chaser of  them  was  but  an  ordinary  creditor." 
This  ruling  clearly  denies  both  to  Pedigo  & 
I^yons  and  to  Willis  the  right  of  recovery 
in  an  action  of  trover,  under  the  evidence  in 
this  case;  for  the  debt  to  Pedigo  &  Lyons  was 
paid  by  the  sale  of  the  note  to  Willis,  and 
the  title  to  the  mules,  which  the  former  had 
retained  to  secure  their  debt,  was  extinguish- 
ed by  the  payment  of  their  debt.  Hence,  no 
further  liability  on  the  note  could  attach  to 
Pedigo  &  Lyons,  because  they  transferred  the 
note  without  recourse,  and  Willis  could  not 
recover  because  he  had  no  title  to  the  mules, 
inasmuch  as  the  title  which  Pedigo  &  Lyons 
held  had  never  been  transferred  to  him. 
Therefore  it  must  be  ruled  that  when  Pedigo 
&  Lyons  transferred  the  purchase  money  note 
which  contained  the  reservation  of  title,  with- 
out recourse,  to  Willis,  not  only  was  the  title 
of  Pedigo  &  Lyons  extinguished,  but,  the  debt 
having  been  paid,  this  title  vested  in  the 
maker  of  the  note.  The  verdict  was  there- 
fore contrary  to  law,  and  the  Judgment  over- 
ruling the  motion  for  new  trial  is  reversed. 
All  the  Justices  concurring. 


(113  G«u  9S7) 

HUTOHBRSON  v.  DITRDBN. 
(Supreme  Court  of  Georgia.    July  20,  1901.) 

LIMITATIONS— SEDUCTION. 

An  action  by  a  father  to  recover  damages 
for  the  seduction  of  his  daughter  Is  barred  by 
the  statute  of  limitations,  unless  brought  with- 
in two  years  from  the  time  the  right  of  action 
accrued. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Emanuel  county; 
W.  W.  liarsen.  Judge  pro  hac. 

Action  by  Leonard  Hutcherson  against  B. 
Lu  Durden.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 


Geo.  M.  Warren,  for  plaintiff  In  error. 
Alfred  Herrington,  for  defendant  in  error. 

FISH,  J.  This  was  a  suit  brought  by  a 
father  to  recover  damages  for  the  seduction 
of  his  daughter,  who,  according  to  the  peti- 
tion, was  unmarried  and  living  with  him  at 
the  time  the  cause  of  action  arose.  At  the 
trial,  "after  the  plaintiff  had  closed  his  evi- 
dence, the  defendant  swore  a  number  of  wit- 
nesses, and  then  moved  orally  to  dismiss 
.  plaintiff's  case  upon  the  ground  that  the  dec- 
laration showed  upon  its  face  that  the  case 
was  barred  by  the  statute  of  limitations.  The 
plaintiff  then  introduced  in  evidence  the  suit 
as  originally  brought  between  the  parties  for 
the  same  subject-matter,  filed  October  1, 1895, 
^  ^  ^  and  the  order  withdrawing  the  same 
at  October  adjourned  term,  1806,  prior  to  the 
filing  of  the  present  suit  [on  the]  22d  day  of 
January,  1897.  Defendant  then  renewed  his 
motion  to  dismiss  plaintiff's  suit."  The  court 
sustained  the  motion,  and  the  plaintiff  ex- 
cepted. 

It  is  contended  here  by  counsel  for  the 
plaintiff  in  error  that  the  motion  to  dismiss, 
being  predicated  upon  a  ground  that  would 
not  have  been  good  in  arrest  of  judgment, 
should  have  been  made  at  the  appearance 
term,  and  could  not  have  been  lawfully  enter- 
tained by  the  court  during  the  trial  of  the 
case.  So  far  as  appears  from  the  bill  of  ex- 
ceptions or  the  record,  this  is  the  first  time 
that  this  point  has  been  raised.  It  does  not 
appear  that  any  objection  was  made  to  the 
court's  entertaining  and  passing  upon  the  mo- 
tion to  dismiss.  This  court  can  only  de- 
termine questions  which  were  raised  In  the 
court  below.  As  no  objection  appears  to  have 
been  made  to  the  motion  to,  dismiss,  the  plain- 
tiff will  be  presumed  to  have  vTaived  any 
valid  objection,  if  such  there  were,  which 
might  have  been  made  thereto.  The  only 
ruling  which  appears  to  have  been  made  by 
the  trial  court  was  upon  the  merits  of  the  mo- 
tion. Consequentiy  the  only  question  proper- 
ly before  this  court  for  decision  is  whether 
or  not  the  plaintiff's  cause  of  action  was 
barred  by  the  statute  of  limitations  when  the 
original  suit  was  brought  The  defendant  in 
error  contends  that,  under  section  3900  of  the 
Civil  Code,  it  was  then  barred,  as  more  than 
two  years  had  elapsed  after  the  right  of  ac- 
tion accrued.  The  section  cited  reads  as  fol- 
lows: **Actions  for  injuries  done  to  the  per- 
son shall  be  brought  within  two  years  after 
the  right  of  action  accrues,  except  for  injuries 
to  the  reputation,  which  shall  be  brought 
within  one  year."  Is  a  suit  brought  by  a 
father  for  the  seduction  of  his  daughter, 
within  the  meaning  of  this  section  of  the 
Civil  Code,  a  suit  "for  injuries  done  to  the 
person"?  A  similar  question  arose  in  John- 
son V.  Bradstreet  Co.,  87  Ga.  79,  13  S.  E.  250, 
and  the  decision  therein  rendered  Is  decidedly 
in  point  There  the  statute  under  considera- 
tion amended  section  2907  of  the  Coda  of 
]882»  which  provided  that  no  action  for  a  tort 
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should  ''abate  by  the  death  of  either  party 
where  the  wrong-doer  received  any  benefit 
from  the  wrong  complained  of,"  by  providing 
that  no  action  "for  homicide,  injury  to  the 
person  or  injury  to  property  shall  abate  by 
death,"  and  the  question  which  invoked  a 
construction  of  the  amending  statute  was 
whether  an  action  for  libel  was  abated  by  the 
death  of  the  plaintiff.  The  decision  was  that 
the  action  did  not  abate  in  consequence  of  the 
death  of  the  plaintiff,  it  being  held  that  the 
words  "injury  to  the  person"  were  not  re- 
stricted to  mere  bodily  or  physical  injuries, 
but  extended  "to  all  injuries  to  the  person/' 
Mr.  Justice  Lumpkin,  who  delivered  the  opin- 
ion, said:  "Some  light  is  thrown  upon  the 
question  at  issue  by  reference  to  the  position 
which  the  amended  section  occupies  in  the 
Code.  Title  8  of  part  2  of  the  Code  treats  of 
*torts,  or  injuries  to  persons  or  property.* 
Chapter  2  of  that  article  treats  of  'injuries  to 
the  person.'  This  chapter  is  divided  into 
three  articles.  The  first  treats  of  'physical 
injuries,'  the  second  of  'injuries  to  reputa- 
tion,' and  the  third  of  'other  injuries  to  the 
person.'  According  to  this  classification,  It 
will  be  seen  that  injuries  to  reputation  are  in- 
cluded in  the.  chapter  dealing  generally  with 
injuries  to  the  person.  The  article  relating 
to  physical  injuries  treats  only  of  injuries  to 
the  body;  that  relating  to  the  reputation  In- 
cludes and  defines  libel  and  slander;  and  the 
remaining  article  of  that  chapter  deals  with 
still  other  personal  injuries,  such  as  false  im- 
prisonment, malicious  arrest  and  Injuries  to 
health. ,  All  of  the  foregoing  Injuries,  as  has 
been  shown,  are  classed  under  the  general 
subdivision  covering  injuries  to  the  person. 
It  is  more  than  probable  that  the  legislature, 
in  making  this  new  law  a  part  of  the  Code, 
intended  that  it  should  harmonize  with  Its 
surroundings;  and  in  amending  this  section 
it  was  doubtless  their  deliberate  purpose  that 
the  words  used  in  the  amending  act  should 
be  construed  and  understood  with  reference 
to  the  existing  arrangement  and  classification 
of  the  law  of  torts,  in  which  this  new  law 
found  its  place."  Now,  if  we  look  further 
into  the  classification  of  the  law  of  torts  than 
It  was  necessary  for  the  learned  justice  to  do 
in  the  case  which  the  court  then  had  under 
consideration,  we  find  that  section  4  of  arti- 
cle 3,  the  title  of  which  article  is,  "Other 
Torts  to  the  Person,"  treats  of  "Indirect  in- 
juries to  the  person,"  and  that  under  this 
designation  are  grouped  the  section  of  the 
Code  giving  a  husband  "a  right  of  action 
against  another  for  abducting  or  harboring 
his  wife";  the  aectlon  giving  a  husband  a 
right  of  action  "for  adultery,  or  criminal  con- 
versation with"  his  wife;  the  section  giving  a 
father,  "or  to  the  mother,  If  the  father  be 
dead,  or  absent  permanently,  or  refuses  to 
sue,  a  right  of  action  for  the  seduction  of  a 
daughter,  unmarried  and  living  with  her  par- 
ent"; and  the  sections  giving  "a  father,  or  if 
the  father  be  dead  a  mother,"  a  right  of 
action    "against   any   person    who    sells   or 


furnishes    spirltnons    liquors   to   his  or  her 
son,    under    age,    foi    his    own    use,    and 
without    his    or    her    permission,"    and    "a 
like  right  of  action  against  any  person  who 
shall  play  and  bet  at  any  games  of  <Aance 
with  a  minor  son  for  money  or  other  thing 
of  valtie."    In  our  present  Civil  Code  these 
same  sections  are  found  under  the  subtitle 
'Indirect  Injuries  to  the  Person,"  and  all  that 
appears  above  in  reference  to  the  classifica- 
tion of  the  law  of  torts  in  the  Code  of  1862 
applies  to  the  Civil  Code.    It  is,  we  think, 
therefore,  evident  that  the  meaning  of  the 
expression  "injuries  to  the  person,"  as  under- 
stood by  the  codifiers,  and  within  the  scheme 
of  classification  adopted  in  the  Code,  was  not 
confined  to  mere  physical  or  bodily  injuries, 
but  embraced  all  actionable  injuries  to  the 
individual  himself,  as  distinguished  frcmi  in- 
juries to  his  property,  and  equally  evident 
that  in  the  opinion  of  the  codifiers  the  seduc- 
tion of  an  unmarried  daughter,  living  with 
her  parent,  was,  relatively  to  that  parent,  an 
indirect  injury  to  the  person.    In  reference  to 
actions  for  torts  our  statute  of  limitations 
provides:    "All  actions  for  trespass  upon,  or 
damages  to  realty  shall  be  brought  within 
four  years  after  the  right  of  action  accrues." 
'^Actions  for  injuries  to  personalty  shall  be 
brought  within  four  years  after  the  right  of 
action  accrues."    "Actions  for  injuries  done 
to  the  person  shall  be  brought  within  two 
years  after  the  right  of  action  accrues,  except 
for  injuries  to  the  reputation,  which  shall  be 
brought  within    one    year."    Civ.    Code,    U 
3898-3900.    Here  we  find  that  torts  to  prop- 
erty are  divided  into  torts  to  realty  and  torts 
to  p^sonalty,  though  the  time  within  which 
suit  may  be  brought  is  four  years  in  each  in- 
stance.   We   find    only    one    section,     and, 
indeed,  only  one  sentence,  devoted  to  the  limi- 
tation of  actions  for  torts  which  do  not  In- 
vade property  rights.    That  section  fixes  the 
limitation  for  actions  for  "injuries  done  to  the 
person,"  and  provides  that  suits  for  such  in- 
juries must  be  brought  within  two  years  after 
the  right  of  action  accrues,  except  in  the  case 
of  injuries  to  the  reputation,  where  the  limita- 
tion on  the  right  to  sue  is  one  year.    So,  If  the 
expression   or  classification  "injuries  done  to 
the  person"  includes  only  Injuries   inflicted 
upon  the  physical  man  or  bodily  organization, 
then,  except  as  to  injuries  to  the  reputation, 
there  seems  to  be  no  limitation  provided  In 
the  Code  for  suits  t>ased  upon  any  of  the 
other  torts  which  do  not  infringe  upon  or  af- 
fect property  rights,  but  each  of  which,  imder 
express  provisions  of  the  Code,  affords  a  cause 
of  action  to  the  injured  party.    It  is  not  rea- 
sonable to  suppose  that  our  lawmakers  intend- 
ed that  there  should  be  no  limitation  for  suits 
for  adultery  or  criminal  conversation  with  a 
wife,  for  actions  for  abducting  or  harboring 
a  wife,  for  suits  for  selling  liquors  to  a  minor 
son  without  the  consent  of  his  parent,   for 
actions  for  gambling  with  a  minor  son,  and 
for  actions  for  the  seduction  of  a  daughter. 
Unless  the  actions  for  injuries  which  may  be 
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txrought  In  theM  respectlTe  cuBee  come  wltb- 
in  tbe  meaning  of  the  expression  or  classifica- 
tion "iDjnries  done  to  tbe  person,"  we  liave 
been  unable  to  And  any  limitation  in  the  Ck>de 
upon  the  right  to  sue  for  such  injuries,  or  any 
one  of  them.  Surely  the  failure  to  provide  a 
special  limitation  for  each  of  these  actions, 
or  to  specifically  include  them  all  under  one 
general  statutory  limitation,  was  not  the  re- 
mit of  oversight  on  the  part  of  our  legislators 
and  codlfiers.  Is  it  not  more  reasonable  to 
believe  that  this  failure  was  due  to  the  fact 
that  the  makers  of  our  laws  believed  that  ac- 
tions in  these  cases  were  limited  by  the  sec- 
tion which  deals  with  actions  "for  injuries 
done  to  the  person,^  and  that  they  intended 
that  they  should  be?  We  think,  however, 
that  section  8900  of  the  Civil  Code  itself 
shows  that  the  expression  'Injuries  done  to 
the  person,'*  as  therein  used^  hicludea  not 
only  injuries  to  the  physical  body,  but  every 
other  injury,  for  which  an  action  may  be 
brought,  done  to  the  individual,  and  not  to 
his  property.  This  is  shown  by  the  fact  that 
''injuries  to  the  reputation"  are  specially  ex- 
cepted fromtheoperationof  the  limitation  pr«>- 
Tided  for  actions  "for  injuries  done  to  the  per- 
son." Why  this  exception,  if  ''injuries  done  to 
the  person**  include  only  injuries  to  the  bodily 
organization?  Section  5  of  the  statute  of  lim- 
itations of  March  e,  1866,  provided,  "All  suits 
for  Injuries  done  to  the  person,  shall  be 
brought  within  two  years  after  the  right  of 
action  accrues,  and  not  after.'*  Section  6  of 
that  act  provided,  "All  suits  for  injuries  done 
to  the  character  or  reputation  shall  be  brought 
within  one  year  from  the  time  the  right  of 
action  accrues  and  not  after."  It  is  signifi- 
cant that,  when  the  laws  of  this  state  were 
first  codified,  these  two  separate  sections  <^f 
the  statute  of  limitations  were  merged  into 
not  only  one  section,  but  into  one  sentence, 
and  so  merged  that  the  conclusion  is  irresisti- 
ble that  in  the  opinion  of  the  codifiers,  and  of 
the  general  assembly  which  adopted  that 
Code  as  a  body  of  laws  for  the  state,  the  ex- 
pression or  classification  'injuries  done  to 
the  person,"  as  used  in  the  statute  of  llmita- 
tions»  included  personal  injuries  other  than 
Injuries  to  the  body,  and  that  it  was  their 
intention  that  it  should.  Section  3900  of  the 
Civil  Code  is  in  the  exact  language  of  section 
2092  of  our  first  Code,  and  the  same  language 
has  been  employed  in  each  of  the  intervening 
Codes.  So,  the  codifiers  of  the  original  Code 
and  the  codifiers  of  each  subsequent  Code 
have  included  "injuries  to  the  reputation"  un- 
der the  general  classification  "injuries  done 
to  the  person,"  and  then,  by  express  excep- 
tion, have  provided  that,  the  limitation  of 
two  years  applied  generally  to  all  actions  "tat 
injuries,  done  to  tbe  person"  shall  not  apply 
to  suits  for  'Injuries  to  the  reputation,"  but 
that  actions  for  such  injuries  shall  be  brought 
within  one  year  after  the  right  of  action  ac- 
eraes«  Both  the  classification  and  the  excep- 
tion have  twice  received  the  sanction  and  ap- 
proval of  the  general  assembly,  as  the  Code 
80  S.E.— 82 


of  1863  and  the  Code  of  1895  were  each  adopt- 
ed by  legislative  enactment  An  injury  to 
the  reputation  is  an  injury  of  an  intangible 
character,  of  which  there  is  no  evidence  in 
or  on  the  bodily  organization,  and  which  can 
o;ily  afl^ect  the  physical  man  Indirectly, 
through  the  subtie  infiuence  of  tbe  mind  over 
the  bodily  processes  and  the  physical  health. 
That  such  an  injury  as  this  was  classed  by 
our  lawmakers  among  "injuries  done  to  the 
person,**  we  think,  clearly  shows  that  they 
intended  by  "injuries  done  to  the  person"  all 
injuries  for  which  an  action  would  lie,  done 
to  the  individual,  as  distinguished  from  inju- 
ries done  to  his  property. 

Our  statute  giving  a  right  of  action  for  the 
seduction  of  an  unmarried  daughter  living 
with  her  parent  sweeps  away  the  fiimsy  fic- 
tion of  the  common  law  that  a  suit  by  a  fa- 
ther for  the  seduction  of  his  daughter  can 
only  be  based  on  the  relation  of  master  and 
servant  between  the  two,  and  must  therefore 
be  for  the  loss  of  the  daughter's  services,  al- 
though when  the  plaintiff  has  thus  brought 
his  suit  he  can  recover  for  the  real  wrong 
and  injury  inflicted  upon  him.  In  this  state 
"the  seduction  is  the  gist  of  the  action,"  and 
"no  loss  of  service  need  be  alleged  or  proved." 
Civ.  Code,  S  3870.  Section  3899  of  the  CivU 
Code,  which  provides  the  limitation  within 
which  suits  for  injuries  to  personalty  may  be 
brought,  cannot,  therefore,  apply  to  such  an 
action;  for  "the  gist  of  the  action'*  is  what 
must  be  looked  to  in  determining  whether 
it  is  an  action  for  injuries  to  personalty,  or 
one  "for  injuries  done  to  the  person."  The 
real  gravamen  of  the  action  la  the  shame, 
mortification,  humiliation,  and  sense  of  fam- 
ily dishonor  and  disgrace  from  which  the 
plaintifl:  suffers.  "The  gist  of  the  action"  be- 
ing not  any  property  right  of  the  parent  in 
the  services  of  his  daughter,  but  the  seduc- 
tion itself,  for  which,  "in  well-defined  cases, 
the  damages  should  be  exemplary,"  it  is  clear 
that  within  the  intent  and  meaning  of  our 
Code,  and  under  the  decision  in  Johnson  v. 
Bradstreet  Co.,  supra,  tbe  expression  "in- 
juries done  to  the  person,"  as  used  in  our 
statute  of  limitations,  Includes  tbe  injuries 
infiicted  upon  a  father  by  the  seduction  of  his 
daughter. 

Irrespective  of  tbe  considerations  above 
presented,  there  Is  excellent  outside  authority 
for  holding  that  the  expression,  "injuries  done 
to  the  person,"  used  in  a  statute.  Includes  the 
injuries  inflicted  upon  a  father  by  the  se- 
duction of  bis  daughter.  This  will  be  seen  by 
reference  to  the  elaborate  and  able  opinion  in 
.Johnson  v.  Bradstreet  Co.,  supra,  where  Mr. 
Justice  Lumpkin  discusses  the  meaning  of  the 
words  "Injury  to  person"  in  the  light  of  tbe 
common  law,  and  subsequentiy  cites  the  fol- 
lowing authorities,  which  are  very  much  in 
point  in  the  present  case.  On  page  84,  87  Ga., 
and  page  252,  18  S.  E.,  he  says:  "Aside  from 
this,  the  following  authorities  seem  to  sustain 
our  judgment  in  the  case  before  hs:  In  Creg' 
T.  Bailroad  Co.,  75  N.  Y.  192,  31  Am.  B 
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489,  constrtilng  the  meaning  of  the  words  'ac-  t 
tions  on  the  case  for  Injuries  to  the  person 
of  the  plaintiff,'  found  in  a  New  York  stat- 
ute, the  court  held  that  these  words  included 
actions  for  slander,  libel,  assault  and  battery, 
and  false  imprisonment,  and  that  cases  of  this 
kind  were  to  be  treated  as  actions  for  in- 
juries done  to  the  person  of  the  plaintiff.  Un- 
der section  2157  of  the  Code  of  Alabama,  ac- 
tions for  injuries  to  the  person  or  reputation 
are  abated  by  the  death  of  a  party.  Ck>n- 
struing  this  section  in  the  case  of  Garrison  v. 
Bui'den,  40  Ala.  513,  it  was  held  that  an  ac- 
tion to  recover  damages  for  the  seduction  of 
the  plaintiff's  wife  was  an  action  for  injuries 
to  the  person,  and  therefore,  under  the  sec- 
tion cited,  abated  by  the  death  of  the  defend- 
ant Judge,  J.,  says:  Is  adultery  or  crim* 
inal  conversation:  with  the  wife,  in  legal  con- 
templation, an  injury  to  the  person  of  the  hus- 
band? Blackstone  and  Chitty  both  declare 
that  it  is,  ^  ^  *  and  upon  this  point  we 
are  not  aware  that  there  is  any  conflict  of  au- 
thority.* This  case,  in  effect,  rules  that  in- 
juries to  the  person  are  not  confined  to  phys- 
ical injuries.  In  the  case  of  Delamater  v. 
Russell,  4  How.  Prac.  234,  it  was  held  that  an 
action  for  criminal  conversation  with  the 
plaintiff's  wife  was  an  action  for  injury  to  the 
person  of  the  plaintiff.  Parker,  J.,  says: 
'Rights  are  divided  into  absolute  and  rela- 
tive. Orlmlnal  conversation  is  dassed  under 
actions  for  injuries  to  the  latter.  This  classi- 
acatloQ  is  related  by  all  our  elementary  writ- 
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ers. 

As  It  clearly  appeared  tiiat  the  original  ac- 
tion in  the  case  under  consideration  was 
brought  more  than  two  years  after  the  right 
of  action  accrued,  there  was  no  error  In  sus- 
taining the  motion  to  dismiss  the  case.  Judg- 
ment aflBrmed*    All  the  Justices  concurring. 
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LAMAB  V.  OABDNBB  et  aL 
(Supreme  Ooort  of  Georgia.    July  18,  1901.) 

BRBOIl-DISMISSAL— ACTION    BT    BXBOUTOBr- 

RSCOVBRT  OF  LAND— BVIDENCB 

— RBS  JUDICATA. 

1.  A  motion  to  dismiss  a  writ  of  error,  upon 
the  ground  that  all  of  the  evidence  was  not 
brought  up  in  full  to  this  court,  will  not  be 
sustained,  where  it  appears  that  the  Judgment 
complained  of  in  the  bill  of  exceptions  was  the 
direction  of  a  verdict  based  on  the  plaintiffs 
failure  to  introduce  certain  specified  evidence. 

2.  Since  the  act  of  1828,  which  requires  an 
executor  to  administer  the  undevisea  as  well 
as  the  devised  estate  of  the  testator,  and  the 
enlargement  of  that  act  by  the  adoption  of  the 
Oode  so  as  to  extend  its  provisions  to  an  admio' 
istrator  with  the  will  annexed,  it  is  not  nee* 
essary,  in  an  action  by  such  executor  or  admin- 
istrator to  recover  land  as  part  of  the  testa- 
tor's estate,  for  the  plaintifr  to  introduce  the 
will  in  evidence  in  order  to  show  his  right  to 
reoover,  or  to  show  that  the  land  sued  for  was 
devised  in  the  will,  (a)  The  cases  of  Sorrell 
V.  Ham,  9  Ga.  65,  Mavs  v.  Killen,  56  Ga.  527, 
and  Horn  v.  Johnson,  18  8.  B.  683,  87  Ga..  448, 
reviewed  and  overruled. 

3.  It  not  appearing  that  the  plaintiff  in  the 
present  suit,  or  those  undor  whom  he  daims. 


were  parties  to  the  former  suit  in  regard  to 
the  land  involved,  it  was  not  erroz  to  refuse  to 
admit  evidence  as  to  what  issues  were  passed 
upon  in  such  former  suit. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Decatur  county; 
W.  N.  Spence,  Judge. 

Action  by  T.  B.  Lamar  against  G.  G.  Gard- 
ner and  othera.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

Townsend  &  Westmoreland,  for  plaintiff  in 
error.  Bower  &  Bower  and  Hawes  &  Hawes, 
for  defendants  in  error. 

SIMMONS,  a  J.  As  administrator  with 
the  will  annexed  of  the  estate  of  Thomas,  Ia- 
mar  brought  suit  against  G.  G.  Gardner  and 
others,  the  heirs  at  law  of  S.  B.  Gardner,  for 
the  recovery  of  a  certain  lot  of  land  In  the 
county  of  Decator.  On  the  trial  of  the  case 
the  plaintiff  introduced  in  evidence  a  grant 
by  the  state  to  Thomas,  letters  of  administra- 
tion cam  testamento  annexo  granted  by  the 
ordinary  of  Hancock  county  to  the  plaintiff, 
and  an  order  of  the  court  of  ordinary  author- 
izing him  to  8^  the  lands  of  the  estate.  He 
offered  also  the  record  of  a  former  suit  hi 
ejectment  between  the  heirs  of  S.  B.  Gard- 
ner (the  present  defendants)  and  S.  J.  and  M. 
A.  B.  Donalson.  In  this  record  was  the  wri^ 
ten  charge  of  the  judge  in  that  case.  This 
charge  was  offered  in  evidence  for  the  pur- 
pose of  showing  what  issues  were  submitted 
to  the  jury  in  the  former  suit,  the  plahitiff 
contending  that  the  question  of  titie  was  not 
submitted,  but  simply  the  question  of  posses- 
sion. The  court  refused  to  admit  the  charge 
of  the  judge  in  the  former  case,  but  admit- 
ted the  remaindtf  of  the  record  of  that  case. 
The  plaintiff  then  dosed,  and  the  defendants 
moved  the  court  to  direct  a  verdict  in  their 
favor,  on  the  ground  that  the  plahitiff  had 
failed  to  Introduce  the  will  of  his  testator. 
The  court  granted  the  motion,  and  directed  a 
verdict  for  the  defendants,  holding  that 
'^plaintiff  could  not  recover  in  the  absence  of 
the  will  of  his  testator.*'  The  plaintiff  filed  a 
bill  of  exceptions,  in  which  he  alleged  that 
the  court  erred  in  directing  a  verdict  on  the 
ground  that  the  will  had  not  been  introduced, 
and  in  excluding  the  charge  of  the  court  in 
the  former  case. 

1.  When  this  case  came  on  for  argum^it 
in  this  court,  the  defendants  in  error  moved 
to  dismiss  the  writ  of  error  on  the  ground 
that  the  plaintiff  had  not  brought  to  this 
court  all  of  the  evidence  Introduced  in  the 
trial  below;  that  the  record  of  the  formei 
suit  was  not  set  out  with  sufficient  fullness 
to  enable  this  court  to  determine  Its  weight 
and  effect  in  the  present  case.  We  think,  un- 
der the  facts  appearing  in  the  record,  that  the 
ground  is  not  well  taken.  The  gist  of  the 
comphiint  of  the  plaintiff  in  emnr  is  the  direc- 
tion of  a  verdict  against  him  on  the  ground 
that  he  cannot  recover  without  the  Introduce 
tion  of  the  will  of  his  testator.  This  error  is 
plainly  and  distinctly  alleged  in  the  bill  of  ex- 
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ceptloDs.  It  was  therefore  unnecessary  for 
tiim  to  set  ont  in  full  the  evidence  Introduced 
on  the  trial.  Such  evidence  would  not  illus- 
trate the  question  made.  Instead  of  dismiss- 
ing the  writ  of  error,  we  commend  counsel 
for  the  plaintiff  in  orror  tac  adhering  so 
strictly  to  the  spirit  of  the  law  prescribing 
the  mode  and  manner  of  bringing  cases  to  this 
court  The  record  of  the  former  suit  be- 
tween different  parties  could  in  no  manner 
have  aided  us  in  deciding  the  real  point  made 
In  the  bin  of  exceptions.  If  other  counsel 
would  follow  this  example,  it  would  relieve 
this  court  of  many  hours  of  needless  labor. 
The  cases  cited  by  the  defendants  in  error  on 
the  motion  to  dismiss  are  cases  in  which  the 
complaint  was  of  the  direction  of  a  verdict 
generally.  In  such  a  case  it  is  necessary  to 
bring  up  all  of  the  evidence  in  order  t<x  this 
court  to  determine  whether  there  is  any  view 
of  the  case  in  which  the  direction  of  a  verdict 
is  proper.  In  the  present  case,  however,  the 
verdict  was  directed  upon  a  special  ground, 
which  presents  a  clean-cut  question  of  law, 
on  which  the  evidence  could  throw  no  light 
2.  This  question  of  law  is  whether  an  ex- 
ecutor or  administrator  with  the  will  annexed 
can,  since  the  passage  of  the  act  of  1828  and 
the  adoption  of  the  Code,  recover  land  belong- 
ing to  the  estate  of  the  testator  without  intro- 
ducing the  will  in  evidence.  When  we  met 
in  consultation  after  this  case  had  been  ar- 
gued, we  found  two  lines  of  decisions  made 
by  this  court  with  reference  to  the  right  of 
the  executor  to  administer  upon  the  undevised 
property  of  the  testator.  In  the  case  of  Sor- 
rell  V.  Ham,  9  Ga.  66,  it  was  distinctly  and 
expressly  ruled.  Judge  Nlsbet  speaking  for 
the  court  that  an  executor  could  not  admin- 
ister the  undevised  property  of  the  testator, 
and  that  he  could  not  recover  in  any  su^t  for 
lands  of  the  estate  without  introducing  the 
win  In  evidence.  In  the  case  of  Harper  v. 
Smith,  9  Ga.  461,  Judge  Nlsbet  said  (page  466) 
that  there  was  in  this  state  no  statute  author- 
ising an  executor  to  administer  upon  the  un- 
devised property  of  hi«  testator.  In  the  case 
of  Dean  v.  Blggers,  27  Ga.  78,  Judge  Mc- 
Donald said  that  an  executor  was  authorized 
to  administer  the  entire  estate  of  the  testator, 
devised  and  undevised,  and  referred  to  the 
act  of  1828  (Cobb,  Dig.  p.  827).  In  Venable 
▼.  Mltch^  29  Ga.  666^  it  was  held.  Judge 
Stephens  delivering  the  opinion,  that  there 
was  no  use  for  the  appointment  of  an  admin- 
istrator upon  the  undevised  property  of  one 
dying  testate,  because  under  the  act  of  1828 
ft  was  the  duty  of  the  executor  to  administer 
upon  the  whole  estate.  It  Is  curious  that  so 
able  and  painstaking  a  Judge  as  we  know 
Judge  Nlsbet  to  have  been  should  have  failed 
to  notice  the  act  of  1828  at  a  time  when  it 
had  been  in  force  for  more  than  20  years.  He 
Tvas  discussing,  In  Sorrell  v.  Ham  and  in 
Harper  v.  Smith,  the  powers  of  the  executor 
to  recover  and  administer  upon  undevised 
realty;  and  the  act  of  1828  especially  directs 
executors  to  administer  such  realty,  and,  as 


it  then  stood,'  to  hold  the  proceeds  as  trustee. 
On  the  other  hand.  Judges  McDonald  and 
Stephens  based  their  opinions  upon  that  act 
In  order  to  make  the  decisions  of  this  court 
consistent  on  this  subject  we  ordered  a  rear- 
gument  of  this  case,  and  gave  permission  to 
the  plaintiff  in  error  to  review  the  cases  of 
Sorrell  v.  Ham,  supra,  Mays  v.  Killen,  66  Ga. 
627,  and  Horn  v.  Johnson,  87  Ga.  448,  13  S.  B. 
6S3.  The  case  of  Mays  v.  Killen  was  put 
squarely  upon  the  case  of  Sorrell  v.  Ham 
and  the  case  of  Horn  v.  Johnson;  by  two 
justices,  upon  Sorrell  v.  Ham  and  Mays  v. 
Kill^i.  After  carefully  considering  the  ques- 
tion, we  think  these  cases  should  be  over- 
ruled. They  are  evidently  in  conflict  with 
the  act  of  1828.  That  act  provided  that  an 
executor  should  administer  the  undevised  real 
and  personal  estate  of  the  testator,  and  hc^d 
it  as  trustee  for  the  distributees  or  next  of 
Un.  See  Cobb,  Dig.  p.  327.  It  will  be  ob- 
served, however,  that  the  act  does  not  apply 
to  administrators  with  the  will  annexed,  but 
the  codiflers  of  the  Code  of  1863,  seeing  this 
lapsus  in  the  law,  changed  the  act. so  as  to 
make  it  apply  to  both  executors  and  adminis- 
trators with  the  will  annexed.  In  that  Code 
it  appeared  as  follows:  "In  every  case  the 
executor  or  administrator  with  the  will  an- 
nexed shall  be  entitled  to  possess  and  ad- 
minister the  entire  estate,  although  any  part 
thereof  be  undevised,  holding  the  residuum, 
after  payments  of  debts  and  legacies,  for  dis- 
tribution according  to  the  laws  of  this  state." 
Code  1863,  (  2114.  This  change  put  execu- 
tors and  administrators  with  the  will  annexed 
upon  the  same  footing  as  to  the  right  to  ad- 
minister the  undevised  property,  and  the  Code 
also  changed  som'ewhat  the  disi>osition  to  be 
made  of  the  proceeds  of  such  property.  This 
section  of  the  Code  of  1868  has  been  adopted 
in  each  subsequent  Code,  including  that  of 
1896.  Civ.  Code,  <  8313.  An  administrator 
with  the  will  annexed  can  now,  under  this 
section  of  the  Code,  sue  for  and  recover,  not 
only  the  devised  property  of  the  testator,  but 
the  undevised  property  as  well.  If  this  be 
true,  what  is  the  necessity  for  compelling  him 
to  introduce  the  will  in  evidence  before  he  can 
recover?  Judge  Nlsbet  said,  in  Sorrell  v. 
Ham,  that  the  will  was  the  executor's  title, 
and  that  he  could  recover  no  property  except 
such  as  was  devised  in  the  will.  If  it  were 
absolutely  necessary  that  the  win  should  be 
Introduced,  and  should  devise  the  property 
sued  for,  before  an  executor  could  recover, 
how  could  he  ever  recover  undevised  lands 
for  administration?  Under  the  ruling  in 
Sorrell  v.  Ham,  he  could  never  recover  them, 
yet  the  Code  makes  it  his  duty  to  administer 
the  entire  estate,  including  such  undevised 
lands.  The  principle  announced  In  Sorrell 
V.  Ham  was  undoubtedly  the  common  law, 
but  the  legislature  of  this  state  saw  proper, 
in  its  wisdom,  to  change  the  law,  and.  Instead 
of  having  an  executor  to  administer  the  de^ 
vised  property  and  an  administrator  to  ad- 
mtnist^  the  undevised  property,  placed  the 
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a^mlnistnitloii  of  all  the  testator's  property  in 
the  hands  of  the  same  personal  representa- 
tive. The  case  of  Harper  t.  Smith,  0  6a.  461, 
was  properly  decided  as  the  Uw  then  stood. 
That  was  a  suit  by  an  administrator  with 
the  will  annexed  to  recover  land  as  the  prop- 
erty  of  the  estate.  As  we  have  seen,  the  act 
of  1828  did  not  give  to  administrators  with 
the  will  annexed  the  powers  it  gave  to  execn- 
tora  These  powers  were  conferred  upon  such 
administrators  by  the  adoption  of  the  Code  of 
1863.  The  rollng  in  that  case  was  law  until 
the  adoption  of  the  Code,  which  changed  the 
law  as  above  indicated.  The  cases  of  Sorrell 
V.  Ham,  Mays  v.  Killen,  and  Hora  v.  Johnson, 
having  been  based  upon  the  common  law, 
and  the  statute  having  been  overlooked  In 
their  decision,  were  wrongly  decided,  and 
are  therefore  now  overruled. 

3.  The  next  complaint  made  in  the  bill  of 
exceptions  is  that  the  trial  judge  excluded 
from  evidence  the  written  charge  of  the  court 
in  the  case  theretofore  tried  between  the 
heirs  of  Gardner  and  S.  J.  and  M.  A«  B. 
Donalson,  concerning  this  same  land,  in  which 
the  fmrmer  obtained  a  verdict  and  Judgment 
The  doctrine  of  res  judicata  applies  only  be- 
tween the  same  parties  and  their  privies 
While  the  record  shows  that  there  was  a 
judgment  in  the  suit  between  the  Gardners 
and  the  Donalsons,  it  does  not  show  that  the 
present  plaintiff  was  a  party  tiiereto  or  that 
he  is  a  privy  of  any  of  the  parties.  The  Don- 
alsons may  have  lost  the  land  because  the 
Gardners  had  a  titie  better  than  theirs,  but 
still  the  judgment  could  not  possibly  bind 
Lamar  unless  he  was  in  privity  with  one  of 
the  parties  to  it.  -  If  he  has  a  separate  and 
independent  titie,  the  judgment  cannot  bind 
him  as  to  such  titie.  The  fact  that  he  con- 
vinced the  Donalsons,  pending  the  former 
sult»  that  his  was  the  better  titie,  and  that 
they  surrendered  possession  of  the  land  to 
him  at  a  time  subsequent  to  the  rendition  of 
the  verdict  in  the  former  suit,  does  not,  in  our 
opinion,  make  him  a  privy  of  the  Donalsons. 
Nor  was  he  bound  by  the  judgment  because 
they  claimed  the  land  under  his  testator. 
See,  on  this  subject,  an  able  and  learned  dla- 
cussion  by  the  distinguished  East  Indian  au- 
thor, Hukm  Chand,  in  his  work  on  Res  Judi- 
cata (page  183  et  seq.).  Thus,  it  does  not  ap- 
pear that  the  record  of  the  former  suit  waa  in 
any  way  relevant  in  the  present  case,  and 
there  was  therefore  no  error  in  excluding  any 
portion  of  it  from  evidence.  Judgment  re^ 
versed.  All  the  justices  concurring,  except 
COBB,  J^  disqualified. 
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DOMESTIC  GOAL  A  WOOD  CO.  v.  HAD- 

DEN  et  aL 
(Supreme  Court  of  Georgia.    July  22,  1901.) 

APPfiAI^-RBVIEW— >rEW   TRIAU 

There  waa  ample  evidence  to  sustain  the 
verdict  which  was  rendered  in  favor  of  the 
plaintiff.  None  of  the  special  grounds  of  the 
motion  for  a  new  trial  show  that  any  error  waa 


committed  by  the  trial  judge,  and  his  judgment 
overruling  the  motion  Is  affirmed. 

(Syllabus  by  the  Court) 

Ertix  from  city  court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  Hadden  &  Bro.  against  the  Do- 
mestic Coal  &  Wood  Company.  Judgment 
for  plaintiffs.  Defendant  iMrings  error.  Af- 
firmed. 

.   Gignilliat  &  Stubbs,  for  plaintiff  in  error. 
WoL  P.  Hardee,  for  defendants  in  error. 


PER  CUBIAM.    Affirmed. 
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SCOTT  T.  MADDOZ  et  aL 
(Supreme  Court  of  Georgia.    July  18,  1901.) 

LOST    WILL— BSTABLISHMBNT— BKECUTION— 
REVOCATION— BVIDBNCE— ASSIGN- 
MENTS OF  ERROR. 

1.  While  in  a  proceeding  to  establish  a  lost 
will  the  execution  of  the  will  must  be  proved 
by  the  three  subscribing  witnesses,  as  in  an  ap- 
plication for  the  probate  of  a  will  in  solemn 
form,  the  deetniction  or  loss  of  the  will,  and 
the  facts  necessary  to  rebut  the  presumption 
of  revocation  by  tne  testator,  may  be  proved 
by  other  evidence. 

2.*'When  a  will  cannot  be  found  after  the 
death  of  the  testator,  there  is  a  strong  pre- 
sumption that  it  was  destroyed  or  revoked  by 
the  testator  himself,  and  this  presumption 
stands  in  the  place  of  positive  proof.  He  who 
seeks  to  establish  a  lost  or  destroyed  will  as- 
sumes the  burden  of  overcoming  tms  presump- 
tion by  adequate  proof." 

3.  On  the  trial  of  an  application  for  the  pro- 
bate of  a  copy  of  an  alleged  lost  will,  the  dec- 
laration of  an  heir  of  the  decedent  to  the  effect 
that  an  original  will  had  existed,  and  that  she 
had  destroyed  the  sam^  is  not,  unless  the  de- 
clarant be  a  party  to  the  proceeding,  admissi- 
ble in  evidence  in  favor  of  the  propounders. 
Under  such  circumstances  the  declaration  in 
mere  hearsay.  Were  the  heir  a  party,  it  might 
be  admisdible  as  an  admission  binding  upoo 
her. 

4.  An  exception  to  a  refusal  to  allow  a  wit- 
ness to  answer  a  specified  question  presents  no 
assignment  of  error  with  which  this  court  can 
deal,  when  it  does  not  appear  what  answer  was 
expected.  This  is  essential  in  order  that  the 
relevancy  and  materiality  of  tiie  question  may 
be  passed  upon. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dekalb  county; 
J.  S.  Candler,  Judge. 

Petition  by  W.  E.  Vamer  for  the  probate 
of  a  lost  will.  H.  B.  McKee  and  others  were 
made  parties.  On  death  of  petitioner,  Janie 
O.  Scott  and  Sarah  Mur^y  were  made  peti- 
tioners. Judgment  denying  appUcation,  and 
petitioners  bring  error.    Affirmed. 

J.  N.  Gleim,  H.  C.  Jones,  and  Green  &  Mc- 
Kinney,  for  plaintiffs  in  error.  Candler  & 
Thomson,  for  defendant  In  ^ror. 

COBB,  J.  Vamer  filed  a  petition  In  the 
court  of  ordinary,  alleging  that  Ezsekiel  Beeves 
had  departed  this  Ufe  testate,  and  that  his 
last  will  was  destroyed  subsequently  to  his 
death,  and  praying  that  a  copy  of  the  will  be 
established  and  admitted  to  record.  To  this 
petition  certain  persons,  describing  themselves 
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48  the  heirs  at  law  of  Eseklel  Reeves,  filed 
a  caveat,  setting  up  that  at  the  time  of  the 
execution  of  the  alleged  will  the  testator  was 
not  of  sound  mind,  that  In  executing  the  par 
per  he  acted  under  the  undue  influence  of 
Yamer,  and  that  the  failure  to  find  the  paper 
was  due  to  the  fact  that  the  testator  had  de- 
stroyed it  with  the  intention  of  revoking  it. 
The  court  of  ordinary  refused  to  admit  to  rec- 
ord the  paper  alleged  to  be  a  copy  of  the  will, 
and  the  case  was  appealed  to  the  superior 
court  ,0n  the  trial  there,  at  the  conclusion 
of  the  evidence  introduced  by  the  propound- 
ers,  the  court  passed  an  order  dismissing  the 
appeal  and  sustaining  the  judgment  of  the 
^urt  of  ordinary.  This  Judgment  was  re- 
versed by  the  supreme  court,  and  a  new  trial 
ordered.  Scott  v.  McKee,  105  Ga.  256,  31  a 
B.  183.  While  the  case  was  pending  in  the 
supreme  court,  Yarner  died,  and  two  of  the 
legatees  under  the  alleged  will  were  made 
parties  In  this  court  In  his  place.  When  the 
case  came  on  for  trial  a  second  time  in  the 
superior  court,  after  the,  introduction  of  the 
testimony  In  behalf  of  the  propounders,  the 
eourt  held  that  the  evidence  was  insufficient 
to  authorize  the  establishment  of  the  paper  as 
the  last  will  of  Ezekiel  Reeves,  and  entered  a 
judgment  denying  the  application  to  probate 
the  copy  will,  and  refusing  to  allow  it  to  be 
admitted  to  record.  The  case  Is  here  again 
upon  a  bill  of  exceptions  containing  assign- 
ments of  error  upon  the  ruling  Just  referred 
to,  and  upon  other  rulings  made  during  the 
progress  of  the  triaL 

1,  2.  The  Code  declares:  'If  a  will  be  lost 
or  destroyed  subsequent  to  the  death,  or  with- 
out the  consent  of  the  testator,  a  copy  of  the 
same,  clearly  proved  to  be  such  by  the  sub- 
scribing witnesses  and  other  evidence,  may 
be  admitted  to  probate  and  record  in  lieu  of 
the  original;  but  in  every  such  case  the  pre- 
sumption is  of  revocation  by  the  testator,  and 
that  presumption  must  be  rebutted  by  proof." 
av.  Code,  <  3289.  It  seems  that  there  is 
nothing  In  this  statute  which  is  in  conflict 
with  the  general  rule  on  the  subject  therein 
dealt  with,  but  that  it  is  merely  declaratory 
of  the  law  as  it  stood  at  the  time  of  the  adop- 
tion of  the  Code.  See  Pritch.  Wills,  fi  50,  p. 
51,  note  3.  In  Kitchens  v.  Kitchens,  30  Ga. 
168,  the  section  of  the  Code  Just  quoted  was 
construed,  and  it  was  there  held  that,  while 
the  execution  of  the  will  must  be  proven  by 
the  three  subscribing  witnesses  In  the  same 
manner  as  In  the  probate  of  a  will  in  solemn 
form,  the  contents  of  the  paper,  the  destruc- 
tion or  loss  of  the  same,  and  the  facts  neces- 
sary to  rebut  the  presumption  of  revocation 
by  the  testator,  might  be  shown  by  any  other 
evidence  which  would  be  sufficient  to  satisfy 
the  conscience  of  the  Jury  that  the  will  was 
executed  as  testified  by  the  subscribing  wit- 
nesses, and  was  lost  or  destroyed  since  the 
death  of  the  testator,  or  without  his  consent 
before  his  death.  The  rule  laid  down  in 
Kitchens  v.  Kitchens  was  followed  and  ap- 
proved in  Mosely  v.  Carr,  70  Ga.  833.    Sea^ 


also.  Surge  v.  Hamilton,  72  Ga.  624;  Glllis  v. 
GllUs,  96  Ga.  17,  23  S.  E.  107.  In  the  present 
case  the  three  subscribing  witnesses  to  the 
win  were  produced  and  sworn,  and  th^r  tes- 
timony was  such  that  the  Jury  would  have 
been  authorized  to  find  that  the  testator  bad 
executed  a  paper  which  he  declared  to  be  his 
last  will,  and  that  lie  was  at  the  time  of  its 
execution  mentally  capable  of  making  a  will. 
Th^e  was  also  evidence  from  which  a  jury 
could  have  found  that  the  copy  will  produced 
at  the  trial  was  a  correct  copy  of  the  pai>er 
proved  by  the  subscribing  witnesses  to  have 
been  executed  as  a  will  It  was  shown  that 
the  paper  so  executed  could'  not  be  found 
after  the  death  of  the  testator.  This  placed 
upon  the  propounders  the  burden  of  proving 
that  the  paper  was  destroyed  after  the  death 
of  the  testator,  or  that,  if  destroyed  during 
his  life,  its  destruction  was  without  his  con- 
sent The  only  evidence  in  the  record  which 
can  be  looked  to  to  determine  this  question  is 
in  substance  as  follows:  The  will  was  exe- 
cuted by  the  testator,  and  then  delivered  to 
Yarner,  the  nominated  executor,  who  car- 
ried it  away  with  him.  After  this  the  testa- 
tor sent  for  the  will,  and  It  was  returned  to 
him  by  Yarner.  So  far  as  the  record  dis^ 
closes,  the  will  was  never  seen  by  any  one 
after  its  return..  A  few  days  before  his  death 
the  testator  told  Yarner  that  the  will  was  in 
his  room  in  a  chest,  which  he  pointed  to  with 
his  finger,  and  said  to  Yamer  that  he  wanted 
him  to  see  that  the  provisions  of  the  will 
were  carried  out  after  the  testator's  death. 
The  testator  was  in  an  unconscious  condition 
for  several  days  before  he  died,  but  the  evi- 
dence does  not  show  that  he  fell  into  this  con- 
dition immediately  after  the  statement  to 
Yamer  Just  referred  to.  The  paper  which 
had  been  executed  as  a  will  not  being  in  ex- 
istence at  the  time  the  application  for  the 
probate  of  It  was  made,  the  propounders  were 
met  at  the  threshold  of  their  case  with  the 
presumption  that  the  paper  had  been  revoked 
by  the  testator,  and  it  was  Incumbent  upon 
them  to  overcome  this  presumption  by  proof. 
The  rule  is  thus  stated  by  Mr.  Pritchard  in 
his  work  on  Wills:  ''When  a  will  cannot  be 
found  after  the  death  of  the  testator,  there  Is 
a  strong  presumption  that  it  was  destroyed 
or  revoked  by  the  testator  himself,  and  this 
presumption  stands  In  the  place  of  positive 
proof.  He  who  seeks  to  establish  a  lost  or 
destroyed  will  assumes  the  burden  of  over- 
coming this  presuiQptlon  by  adequate  proof. 
It  is  not  sufficient  for  him  to  show  that  per- 
sons Interested  to  establish  Intestacy  had  an 
opportunity  to  destroy  the  will.  He  must  go 
further,  and  show  by  fticts  and  circumstances 
that  the  will  was  actually  fraudulently  or  ac- 
cidentally lost  or  destroyed,  against  and  not 
In  accordance  with,  the  wishes  and  Intention 
of  the  testator."  Pritch.  Wills,  §  50,  subsec. 
2.  Mr.  Sehouler  says:  "If  a  will  last  tra- 
ced to  the  testator's  custody  cannot  be  found 
at  his  death,  the  presumption  that  he  de- 
stroyed it  for  the  purpose  of  revocation  out 
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welghB  tlie  probability  of  Its  frandnlent  and 
criminal  deBtructlon  by  another,  wben  nn- 
supported  by  any  evidence  except  that  of 
opportunity,  though  this  latter  circumstance 
l8  always  worthy  of  consideration  with  oth- 
er proof."  Schonler,  WlUs  (3d  Ed.)  i  402, 
p.  446.  See,  also,  1  Jarm.  WlUs  (6th  Bd. 
Dig.)  *126;  1  Underh.  WUls,  <  272;  Page, 
Wills,  i  442.  Did  the  propounders  cany  the 
burden  which  the  law  placed  upon  them  of 
showing  by  sufficient  proof  that  the  testatcnr 
had  not  revoked  the  will,  and  that  the  failure 
to  find  it  was  due  to  its  destruction  subse- 
quently to  his  death,  or  In  his  lifetime  without 
his  consent?  It  does  not  seem  that  the  evi- 
dence was  sufficient  to  overcome  the  pre- 
sumption which  arises  in  such  cases.  It  not 
having  been  shown  that  the  testator  lapsed 
into  a  state  of  unconsciousness  Immediately 
after  the  declaration  to  Vamer  that  he  desir- 
ed his  will  to  be  carried  out,  and  that  the  pa- 
per would  be  found  in  a  certain  place,  the  evi- 
dence in  behalf  of  the  propounders  did  not 
preclude  the  possibility  of  the  testator's  hav- 
ing formed  an  Intention  to  revoke  the  will,  and 
carried  such  intention  into  effect  by  having 
the  same  destroyed,  between  the  time  that  he 
made  the  statement  to  Vamer  and  the  time 
that  he  lapsed  into  the  state  of  unconscious- 
ness which  preceded  his  death.  This  being 
so,  there  was  no  error  in  refusing  to  establish 
the  copy  offered  as  the  hist  will  of  Bzekiel 
Reeves,  and  allow  the  same  to  be  admitted 
to  record. 

8.  The  propoimders  offered  to  prove  that 
a  daughter  of  the  testator  had  said  that  she 
had  destroyed  her  father's  will  after  his 
death.  The  daughter  referred  to  was  not  a 
party  to  the  case.  The  court  refused  to  admit 
the  testimony,  and  we  think  this  ruling  was 
clearly  right  The  declarations  of  this  daugh- 
ter were  merely  hearsay  as  against  other 
persons  interested  in  the  case,  and,  as  she 
was  not  a  party  to  the  record,  they  were  not 
In  the  present  controversy  admissible  under 
any  rule  of  which  we  are  aware. 

4.  The  record  contains  assignments  of  errw 
upon  the  refusal  of  the  court  to  allow  the  pro- 
pounders to  ask  certain  witnesses  different 
questions  that  are  contained  In  the  record. 
As  it  is  not  disclosed  what  answers  were  ex- 
pected to  these  various  questions,  these  as- 
slgnmoits  present  no  Question  for  decision. 
Railway  Co.  v.  Bond,  111  Ga.  16,  86  S.  B. 
290,  and  cases  cited.  Judgment  affirmed. 
AU  the  Justices  concurring. 

(113  Oa.  1198) 

GAINBS  V.  BANKERS*  ALLIANOB. 
(Supreme  Oourt  of  Georgia.    July  23,  1901.) 

PLBA  TO  JURISDICTION— PETITION. 

1.  It  was  error  to  treat  as  a  demurrer  a  spe- 
cial plea  to  the  joriBdiction  and  an  amendment 
thereto,  and  to  enter  judgment  thereon  dismiss- 
ing the  plaintiff's  petition. 

2.  Under  the  allegadona  of  the  petition  and 
the  amendment  thereto,  the  court  had  jurisdic- 
tion of  the  cause  of  action. 

(SyUabus  by  the  Court) 


Error  from  superior  court.  Hart  county;  S. 
Reese,  Judge. 

Action  by  Kate  B.  Gaines  against  the  Bank- 
ers' Alliance.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

L  0.  Van  Duser  and  C  P.  Harris,  for  plain- 
tiff In  error.  J.  H.  Skelton,  for  defendant  in 
•ixor. 

LEWIS,  J.  Mrs.  Kate  E.  Gaines  sued  the 
Bankers'  Alliance,  an  insurance  corporation 
of  California,  on  a  policy  issued  upon  the  life 
of  her  deceased  husband.  The  plaintiff  al- 
leged, among  other  things:  "The  Bankers' 
Alliance  is  a  corporation  under  the  laws  of 
the  state  of  California,  having  an  agency  in 
said  county  at  the  time  of  bringing  this  suit, 
and  had  an  agency  in  said  county  at  the  time 
the  cause  of  action  sued  on  accrued,  and  had 
an  agency  In  said  county  at  the  time  the  con- 
tract was  made  out  of  which  the  cause  of  ac- 
tion in  this  case  arose.'*  Process  issued 
against  the  "Bankers*  Alliance  Ins.  Co."  Serv- 
ice was  made  on  the  "Banker^*  Alliance  Ins. 
Co.,  by  serving  D.  A.  Thornton,  the  residrat 
agent  of  said  company  in  Hart  county."  The 
defendant  filed  a  special  plea  to  the  Jurisdic- 
tion, in  which  it  alleged  (1)  that  it  had  not 
been  properly  served;  (2)  that  the  superior 
court  of  Hart  county  was  without  Jurisdic- 
tion, but  the  suit  should  have  been  brought  in 
the  superior  court  of  Fulton  coimty,  where 
the  principal  office  of  the  company  is,  and 
service  should  have  been  made  on  the  general 
agent  of  the  company  in  Atlanta;  (8)  that 
process  was  directed  to  the  "Bankers*  Alliance 
Ins.  Co.,"  when  the  defendant's  corporate 
name  is  the  "Bankers'  Alliance  of  Califor- 
nia"; (4)  that  the  sheriff's  entry  showed 
service  on  D.  A.  Thornton,  resident  agent 
of  the  Bankers'  Alliance  Insurance  Company, 
and  not  the  appointed  attorney  of  the  Bank- 
ers' Alliance  of  California,  to  wit,  B.  M.Zettler, 
of  Atlanta,  Ga.;  (5)  that  the  declaration  fail- 
ed to  show  jurisdiction  of  the  cause  of  action 
alleged.  After  hearing  argument  on  this  plea, 
the  court  entered  the  following  order:  "After 
hearing  the  demurrer  in  the  above^tated  case 
as  amended,  it  is  ordered  that  the  demurrer 
be  sustained  and  the  suit  dismissed."  To  this 
judgment  the  plaintiff  excepts. 

1.  It  was  clearly  error  for  the  court  below 
to  treat  as  a  demurrer  a  document  which  was 
offered  as  a  plea,  and  which  contained 
throughout  matter  of  plea,  and  not  of  demur- 
rer. Had  this  paper  been  offered  as  a  de- 
murrer, it  would  have  been  reversible  error 
for  the  court  to  have  sustained  it,  for  It  would 
have  been,  for  the  most  part,  a  speaking  de- 
murrer, introducing  new  averments  neces- 
sary to  support  It,  which  did  not  appear  up- 
on the  face  of  the  petition,  and  as  such  not 
allowable.  Beckner  v.  Beckner,  104  Ga.  219, 
30  a  E.  622;  Teasley  v.  Bradley,  110  Ga.  49S, 
85  S.  E.  782  (7). 

2.  Under  the  allegations  of  the  petition  as 
amended,  there  is  no  doubt  that  the  court 
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below  had  Jurisdiction  of  the  canto  of  action. 
It  Ig  provided  by  section  2145  of  the  Ciyil 
Code  that  '^whenever  any  person  may  have 
any  claim  or  demand  upon  any  insurance 
company  hayln^r  agencies,  or  more  than  one 
place  of  doing  business,  it  shall  be  lawful 
tor  such  person,  or  persons,  to  institute  suit 
against  said  insurance  company  within  the 
county  where  the  principal  office  of  such  com- 
pany is  located,  or  in  any  county  whore  said 
insurance  company  may  have  an  agency  or 
place  of  doing  business,  or  in  any  county 
where  such  agency  or  place  of  doing  business 
was  located  at  the  time  the  cause  of  action 
accrued,  or  the  contract  was  made  out  of 
which  said  cause  of  action  arose."  The  fol- 
lowing section  prescribes  how  service  shall 
be  perfected  upon  nonresident  insurance  com- 
panies, and  it  appears  that  there  was  a  strict 
compliance  on  the  part  of  the  plaintiff  with 
the  provisions  of  both  these  sections.  It  is 
contended,  however,  that  service  should  have 
been  perfected  in  accordance  with  section 
2067  of  the  Civil  Code.  There  is  no  conflict 
between  this  section  and  section  2145.  Sec- 
tion 2057  merely  requires  insurance  compa- 
nies doing  business  in  this  state  to  file  with 
the  Insurance  commissioner  a  written  power 
of  attorney  appointing  some  perscHi  who  shall 
be  authorised  to  acknowledge  service  for  such 
company,  or  upon  whom  process  may  be 
served,  and  is  entirely  compatible  with  the 
provisions  of  sections  2145,  2146,  referred  to 
above.  Nor  is  there  anything  in  conflict  with 
this  position  in  the  case  of  Association  v. 
Bragg,  102  6a.  748»  29  S.  B.  700.  The  peti- 
tion in  that  case  alleged  that  the  corporation 
"had  an  agent  and  transacted  business  [in 
the  county  where  the  suit  was  brought],  and 
now  has  such  agent  and  transacts  such  busi- 
ness in  said  county.'*  This  court  drew  a  dis- 
tinction between  having  an  agent  in  the  coun- 
ty where  the  suit  was  brought,  and  having  an 
agency  there^  and  decided  that  an  allegation 
in  the  petition  to  the  effect  that  the  company 
sued  had  an  agent  and  transacted  business 
in  the  county  in  which  it  was  filed  was  in- 
sufficient to  show  Jurisdiction  of  the  cause  of 
action.  The  question  now  under  considers^ 
tion  was  squarely  decided  in  the  case  of  Mer- 
rltt  V.  Insurance  Co.,  56  Ga.  103,  where  this 
court  held:  **Suit  may  be  brought  against  an 
insurance  company  on  any  claim  or  demand 
in  any  county  where  said  insurance  company 
may  have  an  agency  or  place  of  doing  busi- 
ness, which  was  located  at  the  time  the  cause 
of  action  accrued,  or  the  contract  was  made 
out  of  which  said  cause  of  action  arose.**  We 
are  not  called  upon  to  decide  whether  the  de- 
fendant was  properly  served.  The  allegation 
in  the  defendant's  special  plea  seeking  tx> 
make  this  point  was  not  verified  by  affidavit, 
nor  substantiated  by  evidence  sent  up  with 
the  record.  At  all  events,  the  misnomer 
feems  to  be  one  whi<Ji  can  readily  be  cured 
by  amendment  We  send  the  case  back  for 
another  trial  because  the  court  erred  in  treat- 
ing the  defendant's  plea  as  a  demurrer,  and 


dismissing  the  case  thereon,  and  because  Cbe 
court  plainly  had  Jurisdiction  to  try  and  de- 
termine the  cause  of  action.  Judgment  un- 
versed*   All  the  Justices  concurring. 


(US  Gcu  68L) 
TIFT  et  al.  v.  WIGHT  &  WESLOSKY  00. 
(Supreme  Court  of  Georgia.    May  -23,  1901.) 

SALE— DBLIVBRT— 8TATUTB  OF  FRAUDS. 

L  Proof  that  a  customer  of  a  merchant 
agreed  to  purchase  a  certain  quantity  of  seed 
oats,  then  in  the  house  of  the  merchant,  at 
a  given  price,  and  that  the  oats  were  weighed, 
set  aside,  and  the  customer's  name  placed  on 
them,  and  the  same  charged  to  him,  under  an 
agreement  that  this  should  be  done,  and  that 
the  customer  should  subsequently  send  and 
get  them,  is  sufficient.  In  the  absence  of  any- 
thing to  the  contrary,  to  establish  a  complet- 
ed sale  of  the  oats  by  constructive  delivery. 
Civ.  Code,  $  8646;  Dunn  v.  State,  8  S.  B. 
806,  82  Ga.  27. 

2.  Whether  the  contract  was  void  as  being 
within  the  statute  of  frauds  cannot  be  con- 
sidered, as  no  such  defense  was  made  on  the 
trial,  nor  was  that  qun^tion  passed  on  by  the 
trial  judge.  Such  a  defense  must  be  specially 
pleaded.    Johnson  v.  Latimer,  71  Ga.  470. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Doug|ierty  coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  Wight  &  Wesloeky  Company 
against  N.  F.  Tift  and  others.  Judgment  for 
plaintiff.    Defendants  bring  error.    Afitoned. 

R.  Hobbe  and  Wooten  A  Crosland,  for 
plaintiffs  in  error.  D,  H.  Pope  &  Son,  for 
defendant  in  error. 

LITTLB,  J.  After  the  record  In  this  case 
was  considered,  the  decision  of  the  court  was 
expressed  in  the  foregoing  headnotes.  As 
the  questions  which  were  raised  were  con- 
sidered plain  and  well  established,  it  was  not 
deemed  necessary  that  the  principles  of  law 
referred  to  In  the  headnotes  should  be  elabo- 
rated. Since  the  delivery  of  the  opinion  of 
the  court  counsel  for  plaintiffs  in  error  have 
submitted  a  motion  for  a  rehearing,  and  we 
have  given  to  their  petition  a  careful  consid- 
eration, and  in  deference  to  the  conviction 
which  they  express  in  an  elaborate  brief,  that 
a  rehearing  should  be  granted  because  this 
"court  fell  into  an  unconscious  error,"  we 
will  take  occasion,  in  ruling  on  this  motion, 
to  give  some  of  the  reasons  which  impelled 
the  decision  sought  to  be  reviewed.  We  may, 
however,  say,  in  advance,  that  in  the  consid- 
eration of  the  case  on  its  merits  all  the  ques- 
tions raised  in  the  motion  for  a  rehearing,  as 
well  as  some  of  the  authorities  dted  by  the 
movants,  were  considered,  notwithstanding 
they  did  not  so  fully  appear  on  the  brief  for 
the  plaintiffs  In  error  then  as  they  do  now 
under  the  motion.  Wight  &  Weslosky  Com- 
pany instituted  an  action,  under  the  statute, 
on  an  open  account,  against  the  administra- 
tors of  Tift,  to  recover  the  sum  of  $103.20, 
which  it  was  alleged  the  defendants'  intes- 
tate was  due  It  for  one  barrel  of  cement  and 
a  named  quantity  of  seed  oata,  of  the  valu 
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alleged;  a  bin  of  pardculan,  gtvlng  date  of 
the  purchase  and  the  value  of  the  several  ar- 
ticles, oeing  attached  to  the  petition.  The 
defendants  were  duly  served,  and  answered 
the  petition,  admitting  that  they  were  ad- 
ministrators as  alleged,  and  denying  that  they 
were  Indebted  to  the  plaintiff  in  the  sum  al- 
leged, or  in  any  other  sum,  or  that  any  such 
account  was  due,  and  unpaid,  but  said  that 
they  were  not  Indebted  to  the  plaintiff  in  man- 
ner and  form  as  alleged,  either  on  any  ac- 
count made  by  the  intestate  or  by  themselveSb 
This  general  denial  was  all  the  defense  that 
was  pleaded  in  bar  to  the  action.  Briefly 
stated,  the  evidence  of  the  plaintiff  showed 
that  the  oats  were  sold  to  the  def  endahts'  in- 
testate under  a  parol  contract,  and  by  agree- 
ment they  were  weighed  up  and  set  aside  for 
intestate,  and  his  name  placed  on  them,  and 
they  were  charged  to  him  on  the  books  of  the 
plaintiff.  The  evidence  for  the  defendants 
tended  to  sly>w  that  the  goods  were  never  de- 
livered, but  that  intestate  bought  other  oats. 
On  the  presentation  of  the  case  In  this  court 
it  was  contended  that  the  only  legal  question 
involved  was  whether,  under  the  facts,  there 
was  a  sale  of  the  oats,  and  it  was  insisted 
that  the  contract  shown  was  an  executory 
contract,  under  which  no  title  could  pass  un- 
til executed,  and  the  question  was  presented 
in  the  brief  under  two  heads:  First,  irre- 
spective of  the  statute  of  frauds;  and,  sec- 
ond, as  affected  by  that  statute;  and,  as  will 
be  seen,  each  of  the  points  so  made  were  de- 
cided adversely  to  the  contentions  of  the 
plaintiffs  in  error,  this  court  ruling— First, 
that  under  the  evidence  the  contract  for  the 
sale  of  oats  was  executed;  and,  second,  that 
whether  the  contract  was  or  was  not  void  un- 
der the  statute  of  frauds  could  not  be  con- 
sidered, as  no  such  defense  was  made,  nor 
was  that  question  passed  on  by  the  trial 
judge.  The  motion  for  review  and  rehearing 
is  directed  to  an  alleged  error  incorporated  in 
the  second  headnote  alone,  and  for  that  rea- 
son we  do  not  again  consider  the  question  of 
law  incorporated  In  the  first  headnote. 

It  is  admitted  that  the  statute,  as  a  rule, 
must  be  specially  pleaded;  but  it  is  Insisted 
that  there  are  certain  exceptions  to  this  rule, 
within  one  of  which  the  case  at  bar  comes. 
It  is  contended  that,  when  the  statute  is  not 
specially  pleaded,  the  validity  of  the  contract 
sued  on  may  still  be  raised  by  demurrer,  mo- 
tion to  nonsuit,  objection  to  testimony,  or  re- 
quest to  instruct  the  jury;  and  it  is  contended 
that  the  bill  of  exceptions  shows  that  this  de- 
fense was  urged  on  the  trial  of  the  case  in 
such  a  manner  as  to  bring  it  within  the  letter 
and  spirit  of  the  exception  referred  to.  The 
claim  that  this  case  comes  within  an  excep- 
tion to  the  general  rule  stated  is  based  on  a 
recital  in  the  bill  of  exceptions  as  follows: 
"After  the  evidence  closed  the  said  judge  call- 
ed upon  defendants'  counsel  to  show  cause 
why  a  verdict  should  not  be  directed  f6r 
plaintiff.  Thereupon  defendants'  counsel  pre- 
sented to  the  court  and  argued,  as  reasons 


why  a  verdict  should  not  bo  directed.**  cer- 
tain propositions  of  law,  among  tfa^nthat**the 
contract,  being  only  a  verbal  one,  did  not,  bv 
reason  of  paragraph  T  of  the  statute  or 
frauds,  bind  the  defendants,  since  there  had 
been  no  acceptance  of  any  part  of  said  oats, 
nor  any  actual  receipt  of  same,  nor  had  there 
been  anything  in  earnest  or  part  payment  to 
bind  the  bargain.*'  After  such  presentation 
the  court  directed  a  verdict  for  the  plaintiff. 
Judgment  followed  accordingly,  and  a  bill  of 
exceptions  was  taken,  on  which  this  court 
rendered  the  judgment  now  sought  to  be  re- 
viewed. In  the  brief  now  before  us  It  is  tn*- 
ged  that  the  case  of  Johnson  v.  Latimer,  71 
Ga.  470,  does  not  sustain  the  ruling  made  in 
the  second  headnote.  We  beg  to  differ  vritfa 
counsel  in  this  contention.  It  is  true  that  the 
ruling  made  in  that  case  does  not  go  to  the 
extent  of  holding  that  as  the  statute  of  frauds 
was  not  pleaded  a  new  trial  should  not  be 
granted,  but  it  does  go  to  the  extent  of  hold- 
ing that  where  the  statute  was  not  pleaded, 
and  no  question  was  made  which  Invoked 
the  ruling  by  the  judge  on  that  subject,  a 
new  trial  would  not  be  granted,  although  it 
appears  that  the  contract  sought  to  be  enfor- 
ced should  have  been  in  writing.  We  know 
of  no  reason  why  the  facts  stated  in  the  rec- 
ord In  this  case  does  not  bring  It  directly  un- 
der the  ruling  in  the  Johnson  Case.  The  stat- 
ute certainly  was  not  pleaded,  and,  as  we  view 
it,  there  was  no  question  made  before  the 
judge  which  invoked  a  ruling  on  the  subject 
as  to  whether  the  contract  sought  to  be  en- 
forced came  within  the  provisions  of  the 
statute  of  frauds.  It  Is  true  that,  when  the 
trial  judge  called  on  counsel  for  the  def^id- 
ants  verbally  to  show  cause  why  a  verdict 
should  not  be  directed  for  the  phiintiff,  they 
did  verbally  urge  that  the  contract  was  ob- 
noxious to  the  statute^  and  it  is  true  that, 
having  heard  counsel,  he  then  directed  a  ver- 
dict Why  should  he  not  have  done  so?  It 
was  the  privilege  of  these  defendants  to 
waive  the  operation  of  the  statute  of  frauds, 
If  they  chose  to  do  so.  Their  defenses  wore 
only  to  be  adjudged  by  their  pleadings,  and 
verbal  statements  to  the  court  are  not  plead- 
ings. I  may  say,  for  myself,  that  I  am  not 
at  all  attached  to  what  Is  to  us  a  modem  doc- 
trine, that  of  directing  verdicts,  which  now 
seems  to  prevail  to  a  great  extent  In  this 
state;  but  I  am  not  prepared  to  go  to  the  ex- 
tent of  ruling  that  verbal  reasons  given  to  the 
trial  judge  why  he  should  not  direct  a  verdict 
in  a  particular  manner  call  for  a  ruling  on 
matters  of  defense  which  are  not  pleaded,  but 
only  stated  verbally,  nor  that  his  failure  to 
consider  defenses  so  stated  presents  any  ques- 
tion for  review  by  tl^is  court  The  only  ques- 
tionj  under  such  circumstances,  which  could 
be  considered.  Is  whether  the  court  erred  in 
directing  a  verdict  If  the  verdict  which  he 
directed  was  demanded  by  the  evidence,  then, 
no  matter  what  reasons  counsel  may  or  may 
not  verbally  have  given  to  the  court  why  this 
should  not  be  done,  they  could  not  have  had 
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any  effect  as  a  defense  to  the  action.  Civ. 
Code,  §  2693,  par.  7,  declares  that,  to  make 
an  obligation  binding  on  the  promisor,  touch- 
ing any  contract  for  the  sale  of  goods  to  the 
amount  of  $50  or  more,  it  must  be  In  writing, 
etc.  In  the  case  of  Armour  v.  Roes,  110  Ga. 
413,  35  S.  E.  787,  touching  the  necessity  of 
pleading  the  statute  as  a  defense  to  a  contract 
of  the  character  abore  indicated,  Mr.  Jus- 
tice Lewis,  In  rendering  the  opinion  of  this 
court,  said:  "The  promisor  can  avail  himself 
In  such  a  case  of  a  plea  that,  the  statute  of 
frauds  requiring  the  contract  to  be  In  writing; 
the  courts  cannot  enforce  a  mere  oral  agree- 
ment on  the  subject  The  promisor,  on  the 
other  hand,  can  waive  this  right,  which  was 
evidently  Intended  merely  as  a  personal  privi- 
lege to  him."  Mr.  Browne,  In  his  work  on 
the  Statute  of  Frauds,  $  115  (a),  says:  **The 
operation,  then,  which  the  statute  has  upon  a 
contract  covered  by  it,  is  that  no  enforcement 
of  the  contract  can  be  had  while  the  require- 
ments of  the  statute  remain*  unsatisfied,  if  the 
party  against  whom  enforcement  is  sought 
choose  to  Insist  upon  this  defense.  The  stat- 
ute does  not  make  the  contract  illegal.  A 
contract  which  was  legal  and  actionable  be* 
fore  the  statute  is  legal  since,  notwithstand- 
ing the  statute,"  etc.  Again,  in  the  case  of 
Draper  v.  Dry-Goods  Co.,  103  Ga.  663,  30  S.  E. 
566,  Mr.  Justice  Lewis,  In  delivering  the  opin- 
ion of  this  court,  said:  "The  defense  of  the 
statute  of  frauds,  like  that  of  a  plea  of  usury. 
Is  in  the  nature  of  a  personal  privilege,  of 
which  the  defendant  can  avail  himself  or  not, 
as  he  sees  proper." 

It  is  urged  in  the  brief  that,  where  the 
plaintiff  declares  only  on  the  common  counts, 
the  defendant  Is  not  called  upon  to  plead  the 
statute,  but  may  avail  himself  of  its  protec- 
tion without  pleading  it;  and  It  Is  aveiTed 
that  this  suit  was  upon  the  common  counts, 
'indebted  on  open  account,"  etc.  In  refer- 
ence to  this  point,  we  have  first  to  say  that, 
as  the  statute  of  frauds  is  treated  as  not  af- 
fecting the  validity  of  contracts,  it  is  a  well- 
established  general  rule  that,  unless  the  privi- 
lege of  requiring  the  statutory  evidence  given 
by  it  to  the  party  resisting  the  enforcement  of 
the  contract  is  sufficiently  claimed  by  him  in 
some  proper  pleading,  the  court  will  proceed 
with  the  contract  imder  common-law  rules. 
Browne,  Frauds,  §  508.  Mr.  Wood  in  his  work 
on  this  subject  says  that  correct  practice  re- 
quires that,  if  a  party  Intends  to  rely  upon  the 
statute  of  frauds  as  a  defense,  he  should  set 
it  up  either  by  plea  or  answer,  and  in  most 
of  the  states  he  must  do  so,  or  he  is  treated 
as  having  waived  the  defect  Wood,  St 
Frauds,  §  537.  The  exception  which  the 
movant  claims  is  made  by  the  record  in  this 
case  is  thus  stated  by  the  last-named  author 
(section  537):  "But  this  is  the  rule  only  in 
that  class  of  actions  where  the  declaration  or 
d9  S.E.-^2Vi 


I  complaint  sets  forth  the  contract  upon  which 
the  plaintiff  seeks  recovery,  and  has  no  appli- 
cation in  actions  of  book  account  or  general 
assumpsit,  where  the  nature  of  the  claim  is 
not  set  forth,  and  does  not  appear  until  the 
evidence  Is  actually  put  In;  and  in  this  class 
of  cases  the  statute  may  be  relied  upon  in  de* 
fense,  although  not  raised  by  any  pleadings." 
Mr.  Browne,  in  his  work  above  cited,  thus 
states  the  exception:  "Where  the  plaintiff 
sues  on  the  common  counts,  and  therefore 
does  not  disclose  the  foundation  of  his  case 
until  he  puts  in  his  evidence,  •  ♦  •  the 
defendant  will  be  allowed  to  insist  upon  this 
statutory  privilege,  although  his  pleading  has 
not  in  terms  done  so."  There  is,  therefore, 
no  difference  between  the  rule  insisted  on  by 
counsel  and  that  which  we  recognize  as  gov- 
erning this  point  in  the  case.  In  our  opinion. 
however,  counsel  are  entirely  at  fault  in 
their  contention  that  the  action  brought  in 
this  case  was  on  the  "common  counts."  The 
principle  is  this:  If  the  declaration  or  peti- 
tion sets  forth  the  contract  on  which  the  re- 
covery is  sought  then,  in  ordw  to  take  ad- 
vantage of  the  statute,  it  must  be  pleaded. 
In  such  a  case  the  defendant  is  put  upon  full 
notice  of  the  demand  of  the  plaintiff,  the  char- 
acter of  the  demand,  and  the  form  in  which 
it  exists.  But  where  the  declaration  or  peti- 
tion is  founded  upon  a  "common  count"  (and. 
In  using  the  term  "common  count,"  common- 
law  pleading  is  referred  to),  such  as  assump- 
sit for  goods  sold  and  delivered,  the  nature 
of  the  claim  is  not  exhibited,  and  the  defend- 
ant can  avail  himself  of  the  statute  without 
formal  pleading;  for  in  that  case  it  Is  not  to 
be  presumed  that  the  defendant  has  notice  of 
the  character  of  the  debt,  which  is  not  dis- 
closed by  the  declaration.  The  commou 
count  referred  to  bears  no  resemblance  to 
the  statutory  form  of  an  action  on  an  open 
account  under  the  laws  of  this  state.  In  the 
case  under  consideration  the  defendants  were 
put  upon  notice  that  plaintiff  claimed  that  de- 
fendants' intestate  was  due  it  a  certain  sum 
of  money,  exceeding  $50,  for  two  articles  of 
merchandise  bought  by  the  intestate  at  a  par- 
ticular date,  and  that  the  form  of  Indebted- 

.ness  was  an  open  account;  that  is,  imllqui- 
dated.  To  avail  himself  of  the  privilege  of 
the  statute  In  such  a  suit,  the  defendant  must 
plead  It  or  he  will  be  held  to  have  waived  it 
because  the  defendant  has  the  personal  privi- 
lege to  plead  it  or  waive  It  and  if  he  does  not 
do  one  he  does  the  other.  He  did  not  plead 
the  statute  in  this  case,  and  inasmuch  as  the 
defense  was  not  made  on  the  trial,  or  neces- 
sarily passed  on  in  a  legal  way  by  the  trial 
judge,  the  question  as  to  whether  the  contract 
was  void,  as  being  within  the  statute  of 
frauds,  could  not  properly  have  been  consid- 
ered by  this  court.  Motion  for  rehearing  de- 
nied.   All  the  Justices  concurring. 
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DOGGETT  T.  EXCHANGE  BANK. 
(Supreme  Ooort  of  Georgia.    July  20,  1901.) 

HARMLESS   ERROR— APPEAL. 

1.  Though  a  trial  judge  may  errooeously  re- 
fuse to  allow  certain  specific  (questions  to  b« 
answered  by  a  witness,  yet  this  is  not  cause  for 
a  new  trial  when  it  affirmatively  appears  that, 
in  response  to  similar  questions  propounded  to 
the  witness  dm'ing  the  course  of  his  examina- 
tion, he  was  subsequently  permitted  to  testify 
fully  with  respect  to  the  matters  to  which  the 
questions  first  asked  related. 

2.  The  finding  of  the  jury  in  the  present  case 
was  not  without  evidence  to  sustain  it. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  Exchange  Bank  against  A.  E. 
Doggett.  Judgment  for  plaintiff.  Defendant 
brings  error.     Affirmed. 

Mrs.  Doggett  made  and  delivered  a  mort- 
gage to  Simmons  dated  May  23,  18&4,  to  se- 
cure a  note  for  $651.67  of  same  date  as  mort- 
gage, and  with  Interest  from  date  thereof. 
Said  note  and  mortgage  were  transferred  aft- 
er maturity  to  the  bank.  In  a  proceeding  to 
foreclose  the  mortgage,  Mrs.  Doggett  pleaded 
a  failure  of  consideration.  In  her  plea  she 
alleged  that  Simmons  induced  her  to  make 
and  deliver  said  note  and  mortgage  by  guar- 
antying to  recover  for  her  in  suit  to  be  filed 
by  him  for  her  against  one  Sims  $1,600  for 
rents  and  $800  for  damages.  She  amended 
her  plea,  and  alleged  that  Simmons  procured 
said  mortgage  by  fraudulent  misrepresenta- 
tions; that  in  1886  she  gave  a  mortgage  to 
Simmons  for  $400,  the  consideration  of  which 
was  his  promise  as  above  stated,  the  said 
mortgage  for  $400  being  made  to  secure  him 
for  his  proposed  service  as  attorney;  that 
afterwards  she  and  Simmons  agreed  that  in 
order  that  she  might  borrow  money  to  pay 
off  a  mortgage  held  by  one  Pharr,  which 
mortgage  was  superior  to  that  given  to  Sim- 
mons, he  (Simmons)  should  cancel  his  mort- 
gage, and  that  she  would  make  to  him  an- 
other for  $400,  with  Interest,  which  should 
be  a  second  mortgage  to  that  proposed  to  be 
given  to  the  lender;  that  pursuant  to  this 
agreement  the  mortgage  first  given  to  Sim-  ^ 
mons  was  canceled,  and  money  borrowed  to 
pay  off  the  Pharr  mortgage,  and  another 
mortgage,  to  wit,  the  one  now  sought  to  be 
foreclosed,  was  given  to  Simmons;  that  the 
last-mentioned  mortgage  signed  by  her  was 
not  read  to  or  by  her,  she  relying  on  the 
representations  of  Simmons  as  to  its  con- 
tents, which  representations  were  false  and 
fraudulent;  that,  by  the  terms  of  said  agree- 
ment pursuant  to  which  said  mortgage  was 
given,  it  should  have  been  for  the  sum  of 
$400.  She  also  pleaded  a  partial  failure  of 
consideration,  alleging  the  fee  for  which  the 
mortgage  was  given  was  excessive,  and 
should  not  have  been  for  more  than  $200. 


So  much  of  said  plea  as  alleged  a  pai-tial 
failure  of  consideration  was  stricken  on  de- 
murrer, and  no  exception  was  taken  to  that 
ruling.  The  jury  found  for  the  plaintiff,  the 
defendant  made  a  motion  for  new  trial, 
which  was  overruled,  and  she  excepted. 

T.  C.  Battle  and  J.  K.  Hines,  for  plaintiff 
in  error.  Rosser  &  Carter,  for  defendant  In 
error. 

LUMPKIN.  P,  J.  The  nature  of  the  con- 
troversy involved  in  this  case,  and  of  the 
Issues  upon  which  It  was  tried  In  the  court 
below,  is  fully  disclosed  by  the  statement  of 
facts  appearing  in  the  foregoing  official  report. 

1.  Complaint  is  made  in  the  motion  for  a 
new  trial  that  Mra.  Doggett,  who  was  intro- 
duced as  a  witness  in  her  ow^n  behalf,  was 
not  permitted  to  answer  certain  specific  ques- 
tions propounded  to  her  with  a  view  to  elicit- 
ing testimony  to  the  effect  that  she  did  not 
Intend  to  give  a  mortgage  for  more  than  $400 
and  accrued  interest;  that  she  did  not  think 
the  mortgage  signed  by  her  was  for  a  greater 
amount;  that  the  understanding  and  agree- 
ment between  herself  and  Simmons  was  that 
she  should  give  a  mortgage  for  only  $400  and 
interest;  and  that,  by  reason  of  fraudulent 
misrepresentations  made  to  her  by  Simmons 
at  the  time  of  the  execution  of  the  instru- 
ment sought  to  be  foreclosed,  she  was  in- 
duced to  believe  that  she  was  signing  a 
mortgage  drawn  up  in  accordance  with  such 
understanding  and  agreement.  In  the  order 
overruling  the  motion,  his  honor  of  the  trial 
bench  states  as  a  reason  for  not  regarding 
the  complaint  above  referred  to  as  meritori- 
ous that  '*the  evidence  tending  to  show  what 
was  the  amount  agreed  on,  etc.,  was  at  first 
objected  to  and  ruled  out,  as  set  out  in  the 
motion  for  a  new  trial.  In  the  absence  of 
any  prayer  or  effort  to  reform  or  correct  the 
contract.  But  afterwards  substantially  the 
same  questions  were  asked,  and  the  evidence 
went  in  without  objection,  as  the  brief  of  evi- 
dence win  show,  and  the  charge  submitted  to 
the  Jury  evidence  which  so  went  In."  In  the 
light  of  this  explanation,  and  in  view  of  the 
fact  that  the  record  before  us  discloses  that 
Mrs.  Doggett  was  permitted  to  testify  fully 
with  respect  to  the  matters  concerning  which 
her  counsel  sought  to  interrogate  her,  we  con- 
cur in  the  view  of  the  trial  judge  that  no  real 
injury  resulted  from  the  rulings  excepted  to, 
even  conceding  that  they  may  have  been  er- 
roneous. A  similar  conclusion  was  announ- 
ced in  the  recent  case  of  White  v.  Iron- 
Works  Co.,  113  Ga.  577,  38  S.  E.  044.  which 
upon  its  facts  is  closely  in  point 

2.  As  the  evidence  fully  warranted  the  ver- 
dict, no  good  reason  appears  for  sending  the 
case  back  to  the  trial  court  for  another  hear- 
ing. Judgment  afi^med.  All  the  justices 
concurring. 
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MALONE  T.  ADAMS. 


(Supreme  Court  of  Georgia.    July  18,  1901.) 

WlI^LS— DBVISAVIT    VBL    NON— BVIDBNCB— 
UNDUB  INFLUBNCB. 

1.  It  is,  on  the  trial  of  an  issue  of  devisayit 
rel  non,  competent  for  a  caveatriz  to  support 
a  contention  that  she'  was  the  next  of  kin  of 
the  decedent  by  proving  declarations  to  that 
effect  made  by  the  latter  while  in  life.  This 
case  is  distinguischaiiie  from  that  of  Greene  v. 
AJmand.  36  S.  E.  957,  111  Ga.  735. 

2.  The  instructions  with  respect  to  undue 
influence  were  not  unwarranted,  and  the  find- 
ing of  the  jury  was  sufficiently  supported  by 
testimony. 

(Syllabus  by  the  Court.) 

Error  from  superior  court;  Pulton  county; 
J.  H.  Lumpkin,  Judge. 

T.  H.  Malone  offered  the  last  will  of  Mattie 
Adams  for  probate,  and  Mattie  Adams,  the 
only  heir  at  law  of  decedent,  filed  caveat 
Probate  denied,  and  the  executor  brings  error. 
Affirmed. 

R.  J.  Jordan,  for  plaintiff  in  error.  Arnold 
&  Arnold  and  Abbott  &  Abbott,  for  defendant 
in  error. 


LITMPKTN,  P.  J.  A  paper  purporting  to  be 
the  lost  will  and  testament  of  Mattie  Adams, 
deceased,  was  offered  for  probate  by  T.  H. 
Malone  as  executor.  By  this  instrument  the 
neater  part  of  the  property  therein  mention- 
-ed  was  given  to  one  Lizzie  Beed,  who  was 
not  related  to  the  alleged  testatrix.  A  caveat 
was  filed  by  one  Mattie  Adams,  who  claimed 
to  be  the  niece  and  only  heir  at  law  of  the 
decedent  The  grounds  of  the  caveat  were 
that  at  the  time  of  the  execution  of  the  paper 
«he  did  not  have  sufficient  mental  capacity  to 
make  a  will,  and  that  the  execution  of  the 
paper  offered  for  probate  was  procured  by  un- 
due influence  and  duress  practiced  upon  the 
decedent  by  the  subscribing  witnesses  and 
by  Lizzie  Reed,  the  beneficiary  therein  nam- 
ed. The  trial  of  the  case  on  appeal  resulted 
In  a  verdict  finding  that  the  paper  in  question 
was  not  the  will  of  the  decedent.  The  pro- 
pounder  moved  for  a  new  trial,  which  was 
denied  him,  and  he  excepted.  The  control- 
ling question  presented  by  his  motion  for  a 
new  trial  was  whether  or  not  certain  declara- 
tions of  the  decedent  to  the  effecf  that  she 
was  related  by  blood  to  the  caveatrix  were 
admissible  in  evidence,  the  ruling  of  his  honor 
of  the  trial  bench  being  that  they  were.  Such 
other  points  as  are  presented  for  our  determi- 
nation will  be  very  briefly  referred  to  after 
disposing  of  this  question. 

1.  The  substance  of  the  declarations  of  the 
decedent  which  the  court  allowed  to  be  prov- 
ed was  that  the  caveatrix  was  her  niece.  It 
was  insisted  that  under  the  niling  of  this 
court  in  Greene  v.  Almand,  111  Ga.  735,  36  S. 
E.  957,  these  declarations  were  Inadmissible. 
It  was  in  that  case  held  that:  "Sayings  of  a 
deceased  person  cannot  be  rendered  compe- 
tent evidence  on  a  question  of  pedigree  by 
merely  proving  that  such  person  said  he  waa 


a  kinsman  or  relative  of  the  person  whose 
pedigree  is  the  subject-matter  of  the  inquiry. 
The  fact  of  relationship  must  be  shown  by 
other  evidence."  The  question  now  in  hand 
is  altogether  different  There  was  no  at- 
tempt to  prove  that  any  deceased  person, 
while  in  life,  had  declared  that  he  or  she  was 
related  by  blood  or  marriage  to  Mattie  Ad- 
ams, the  deceased,  and,  upon  the  strength  of 
such  a  declaration,  to  introduce  another  and 
additional  declaration  to  the  effect  that  there 
also  existed  a  relationship  between  her  and 
the  living  Mattie  Adams.  The  declarations 
sought  to  be  proved  in  the  present  case  were 
those  of  the  alleged  testatrix  whose  estate 
was  in  controversy.  While  she  was  not,  of 
course,  related  to  herself  by  blood  or  mar- 
riage, she  certainly  was  a  member  of  the  fam- 
ily of  individuals  with  whom  she  was  con- 
nected by  blood  or  affinity,  and  no  proof  was 
required  to  establish  the  fact  that  she  was  a 
member  of  that  particular  family.  We  are 
therefore  of  the  opinion  that  the  evidence  as 
to  her  declarations  was  admissible  under  sec- 
tion 5177  of  the  Civil  Code,  which  reads  as 
follows:  "Pedigree,  including  descent,  rela- 
tionship, birth,  marriage  and  death,  may  be 
proved  either  by  the  declarations  of  deceased 
persons  related  by  blood  or  marriage,  or  by 
general  repute  In  the  family,  or  by  genealo- 
gies, inscriptions,  'family  trees,'  and  similar 
evidence."  A  case  peculiarly  In  point  Is  that 
of  Wise  V.  Winn,  59  Miss.  590,  42  Am.  Rep. 
381.  One  Charles  Wise,  who  had  lived  in 
Mississippi  for  40  years,  and  whose  antece- 
dents were  entirely  unknown,  died  intestate. 
His  supposed  heirs  at  law  proved  that  they 
were  the  children  of  one  Thomas  Wise,  of  a 
named  town  in  Amelia  county,  Va.;  that  their 
father  iiad  a  younger  brother,  Charles,  who 
left  that  state  40  years  previously;  and  that 
nothing  had  been  heard  of  him  since.  They 
then  sought  to  introduce  the  testimony  of  two 
witnesses  to  the  effect  that  Charles  Wise, 
whose  estate  was  in  question,  had  told  them 
that  he  had  a  brother  Thomas,  who  lived  In 
the  town  above  mentioned,  and  that  he  him- 
self had  lived  there.  The  court  held  that 
these  declarations  were  admissible.  Judgf 
Chalmers,  who  delivered  the  opinion  in  that 
case,  discusses  the  question  so  clearly  and  so 
forcibly  that  we  cannot  att^npt  to  better  e^- 
press  our  views  in  regard  thereto  than  by 
quoting  and  adopting  as  our  own  the  follow- 
ing admirable  presentation  by  him  of  the  law 
on  the  subject:  '*The  general  rule  undoubtedly 
is  that,  before  hearsay  declarations  in  matter 
of  pedigree  can  be  introduced  in  evidence, 
some  proof  dehors  the  declarations  must  be 
made  that  the  declarant  was  in  fact  a  mem- 
ber of  the  family  about  which  he  was  speak- 
ing. It  was  unanimously  so  ruled  by  all  the 
judges  in  the  Banbury  Peerage  Case,  2  Selw. 
N.  P.  764,  where  the  petitioner  sought  to  in- 
troduce in  evidence  the  statements  and  depo- 
sitions contained  in  a  chancery  litigation  con. 
ducted  more  than  one  hundred  and  fifty  years 
before,  in  which  an  ancestor  of  the  petitioner 
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Styled  himself,  and  was  styled  by  those  who 
pi-ofessed  to  belong  to  the  family,  the  legiti- 
mate son  of  A.  B.  It  was  held  that  such 
statements  were  not  admissible,  though  upon 
a  question  of  pedigree,  until  it  could  be 
shown  by  proof  aliunde  that  those  making 
these  statements  actually  were  members  of 
the  family  as  to  which  the  claim  was  prefer- 
red. The  same  doctrine  is  announced  in 
Monk  ton  ▼.  Attorney  General,  2  Russ.  &  M. 
147,  though  it  may  perhaps  be  doubted  wheth- 
er the  conclusion  reached  in  that  case  does 
not  offend  against  the  doctrine.  But  in  these 
and  many  other  cases  of  a  similar  character 
which  might  be  cited  the  attempt  was  to  set 
up  some  right  derived  through  the  declarant, 
and  to  establish  that  right  by  his  own  state- 
ments as  to  the  pedigree  of  the  family  of 
which  he  claimed  to  be  a  member.  It  seems 
manifest  that  this  cannot  be  done  without 
precedent  proof  from  other  sources  that  he  is 
what  he  claims  to  be,  to  wit,  a  member  of  the 
family.  Thus,  if  Charles  Wise  had  married 
here  and  left  children,  it  is  clear  that  those 
children  could  not  have  claimed  any  Interest 
in  the  estate  of  Thomas  Wise,  in  Virginia,  by 
virtue  alone  of  their  father's  statement  that 
Thomas  was  his  brother.  But  how  is  it  when 
the  case  is  reversed,  and  a  plaintlfT  Is  seeking 
to  reach  the  estate  of  the  declarant  by  evi- 
dence of  what  he  said  with  reference  to  his 
family  and  kindred?  It  is  quite  clear  that 
I  cannot  establish  my  right  to  share  In  the 
estate  of  A.  by  proof  alone  of  the  fact  that 
my  father  declared  in  his  lifetime  that  A.  was 
his  brother,  but  may  I  not  do  so  by  showing 
that  A.  himself  so  declared?  Upon  this  ques- 
tion we  find  a  singular  dearth  of  authorities. 
In  Adie  v.  Com.,  25  Grat  712,—a  case  strik- 
ingly like  this  in  all  its  features,— testimony 
of  this  character  seems  to  have  been  admit- 
ted without  objection;  and  so,  also,  in  Cuddy 
V.  Brown,  78  111.  415.  In  Mofflt  v.  Wither- 
spoon,  10  Ired.  185,  persons  who  claimed  to 
be  the  nephews  and  nieces  of  Mrs.  Donahoe, 
in  an  ejectment  suit  bt'ought  after  h6r  death 
to  recover  certain  real  estate  belonging  to  her 
during  her  life,  were  permitted  to  prove  that 
she  had  declared  many  years  before  her  death 
that  the  mother  of  the  plaintiff  was  her  only 
sister,  and  no  other  proof  of  heirship  than  this 
Sfems  to  have  been  offered.  In  Shields  v. 
Boucher,  1  De  Gex  &  S.  40  (a  case  to  which 
we  have  not  had  access,  but  which  is  referred 
to  at  length  in  Whart.  £v.  §  208,  note  4),  Sir 
Knight  Bruce  expressed  the  strong  conviction 
that  in  a  controversy  purely  genealogical  dec- 
larations made  by  a  deceased  person  as  to 
where  he  or  his  family  came  from,  of  what 
place  his  father  was  designated,  and  what 
occupation  he  followed,  would  be  admissible, 
and  might  be  most  material  evidence  for  the 
purpose  of  identifying  and  Individualiziog  the 
person  and  family  under  discussion.  Inde- 
pendently of  these  or  of  any  authorities,  we 
think,  ex  necessitate  rei,  and  as  a  matter  of 
common  sense,  that  declarations  such  as  were 
offered  here,   and   under  the  circumstances 


here  existing,  should  always  be  received  la 
evidence.  They  stand  to  some  extent  upon 
the  footing  of  declarations  against  interest, 
or  of  what  Mr.  Wharton  calls  'self -disserving 
declarations.'  If  they  be  not  admitted,  there 
must  be  In  many  cases  a  failure  of  Justice. 
Na  man  who  knew  Charles  Wise  in  Virginia 
ever  saw  him  here,  and  no  man  who  knew 
him  here  ever  saw  him  In  Virginia;  and,  if  we 
reject  his  own  statements  as  to  who  he  was 
and  whence  he  came,  these  inquiries  must  re- 
main forever  unanswered.  If  such  be  the 
rule  of  law,  it  must  be  impossible  legally  to* 
establish  the  Identity  of  very  many  tiavelerB 
who  die  among  strangers  in  distant  lands,  al- 
though in  point  of  fact  there  may  not  be  in 
any  man's  mind  the  slightest  doubt  as  to  who 
they  were." 

2.  It  was  fmther.  urged  before  us  that 
there  was  not  sufficient  evidence  at  the  trial 
below  either  to  warrant  any  instructions  with 
regard  to  undue  influence,  or  to  support  a 
verdict  that  the  testamentary  paper  was  a  re- 
sult of  such  influence.  An  examination  of 
the  record  satisfies  us  that  these  contentions 
are  not  meritorious.  Judgment  afilrmed.  All 
the  Justices  concurring. 


(tLS  Ga.  799) 
PENITBNTIAKY  CO.  NO.  2  v.  EOTJNTRBB 

et  al. 

(Supreme  Court  of  Georgia.    July  18,  1901.) 

CONVICTS— CONTRACTS   FOR    EMPLOYMENT- 
VALIDITY. 

In  view  of  the  provisions  of  the  act  of 
February  25,  1876,  *to  regulate  the  leasing  cat 
of  penitentiary  convicts/'  etc.,  a  contract  en- 
tered into  while  that  statute  was  of  force,  and 
contemplating  that  convicts  should  be  employ- 
ed in  conducting  a  sawmill  owned  by  a  private 
citizen  and  operated  on  his  premises,  must  be 
treated  as  conti'ary  to  public  policy,  and  there- 
fore not  enforceable. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Emanuel  coun- 
ty; B.  D.  Evans,  Judge. 

Action  by  Penitentiary  Company  No.  2 
against  J.  E.  &  G.  R.  Rountree.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

Williams  &  Williams,  for  plaintiff  in  error. 
F.  U.  Saffold,  for  defendants  in  error. 


LUMPKIN,  P.  J.  The  Penitentiary  Com- 
pany brought  an  action  against  J.  E.  &  G. 
R.  Rountree  to  recover  damages  alleged  to 
have  been  sustained  by  reason  of  a  breach 
on  their  part  of  a  contract  entered  into  with 
the  plaintiff  on  the  15th  of  Jime,  1897.  A 
copy  of  the  contract  declared  on  was  at- 
tached to  the  plalntiff*s  petition.  It  purport- 
ed to  evidence  an  agreement  whereby  the 
Penitentiary  Company  obligated  itself  "to 
work  from  thirty-five  to  fifty  male  convicts 
for"  J.  E.  &  Q.  R.  Rountree;  *iudd  con- 
victs ♦  ♦  ♦  to  be  worked  at  the  saw- 
mill" owned  by   them,  which   was  located 
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"near  BUdville,  In  Emanuel  county,  Georgia. 
Tlie  following,  which  is  a  copy  of  an  order 
passed  by  the  trial  judge,  will  seiTe  to  dis- 
close the  fate  of  the  case  in  the  court  be- 
low, and  the  question  which  Is  presented  for 
our  determination:  *'The  defendants  having 
demurred  to  the  petition  of  plaintiff  on  the 
ground  that  the  contract  set  out  in  the  pe- 
tition Is  in  violation  of  the  act  of  1876  pro* 
vldlng  for  the  lease  of  the  convicts  of  the 
state,  and  for  that  reason  plaintiff  has  no 
right  to  sue  for  a  breach  of  the  same,  it  is 
ordered  that  the  demurrer  be  sustained,  and 
the  petition  be  dismissed,  at  costs  of  the 
plaintiff."  After  due  reflection,  we  have 
reached  the  conclusion  that  this  decision 
should  be  upheld. 

At  the  time  the  contract  in  question  was 
entered  into,  the  act  of  February  25,  1876» 
was  of  force.  See  Acts  1876^  pp.  40-45,  the 
provisions  of  which  are  to  be  found  In  Pen. 
Code,  §  1151  et  seq.  It  provided  that  the  gov- 
ernor should  select  a  suitable  site  or  place 
within  the  limits  of  Georgia,  to  "be  known 
as  the  penitentiary  of  this  state";  the  ex- 
pense of  procuring  the  same  and  providing 
necessary  buildings  "for  the  safe  keying 
and  comfort  of  the  convicts"  to  be  borne  by 
the  company  or  companies  to  which  they 
ndght  be  leased.  "From  this  prison  such 
convicts  as  [were]  competent  to  labor  on 
roads,  canals,  mines,  quarries,  and  making 
brick  [might]  be  taken  out  and  employed  by" 
the  company  having  charge  of  them,  in  car- 
rying out  contracts  on  its  part  to  perform 
work  of  that  character  within  the  limits  of 
the  state.  Such  convicts  as  were  "not  en- 
gaged in  working  on  mines,  canals,  roads, 
quarnes,  and  making  brick  [were  to]  be  kept 
at  said  place  or  site,  known  as  the  peniten- 
tiary, and  there  employed  upon  such  works 
as  [might  be]  consistent  with  their  health, 
age,  sex  and  strength,"  or  there  employed  in 
performing  "farm  labor"  on  land  owned  by 
the  lessee  company.  Pen.  Code,  S  1153.  Sub- 
letting of  convicts  was  prohibited,  but  pro- 
vision was  made  that  this  restriction  should 
not  be  held  to  "prevent  the  lessees  from  do- 
ing the  work  allowed  by  this  act,  under  con- 
tract with  others  or  through  their  own  agents, 
and  by  convicts  exclusively  under  their  con- 
trol and  supervision."  Id.  §  1156.  It  will 
thus  be  seen  that  "the  work  allowed  by  this 
act"  did  not  embrace  labor  to  be  performed 
in  connection  with  the  operation  of  a  "saw- 
mill" owned  by  private  individuals,  and  lo- 
cated upon  their  premises.  The  contract  un- 
der consideration  contemplated  that  this  so^ 
of  labor  should  be  performed  by  the  convicts 
under  the  control  of  the  Penitentiary  Com- 
pany. Obviously,  there  was  no  authority  of 
law  for  employing  them  in  this  class  of  work, 
as  counsel  for  the  plaintiff  in  error  very 
frankly  conceded.  In  the  brief  filed  by  them, 
tbey  took  the  position  that:    "From  a  legal 


or  a  moral  standpoint,  there  is  nothing  wrong 
in  such  a  contract.  The  most  that  can  be 
said  of  such  a  contract  is  that  it  may  be 
malum^  prohibitum,  and  not  malum  in  se." 
To  the  proposition  that,  from  a  "moral 
standpoint,  there  is  no  wrong  in  such  a  con- 
tract," we  may  reply  that  this  was  a  mat- 
ter exclusively  for  legislative  consideration 
and  determination.  There  is  even  less  force 
in  the  suggestion  that,  from  a  legal  stand- 
point, such  a  conti-act  is  unobjectionable  for 
the  reason  that  "the  most  that  can  be  said 
of  [it]  is  that  it  may  be  malum  prohibitum, 
and  not  malum  in  se."  The  law  gives  recog- 
nition to  no  such  distinction.  See  15  Am.  & 
Eng.  Enc.  Law,  039,  and  cases  cited  in  note 
1.  We  are  not,  however,  Incliihed  to  hold 
counsel  down  to  this  fallacious  argument; 
for  the  act  of  1876  did  not  In  terms  under- 
take to  prohibit  the  making  of  contracts  other 
than  those  therein  expressly  authorized,  and 
therefore  the  real  question  presented  for  de- 
cision is  whether  or  not  a  contract  such  as 
that  declared  on  In  this  case  should  be  held 
to  be  illegal,  as  beii^  contrary  to  public  pol- 
icy. We  entertain  no  doubt  as  to  this  point. 
The  constitution  of  this  state  declares,  "There 
shall  be  within  the  state  of  Georgia  neither 
slavery  nor  involuntary  servitude,  save  as 
a  ptmishment  for  crime  after  legal  convic- 
tion thereof."  Civ.  Code,  §  5714.  Accord- 
ingly, under  the  law  as  it  stood  on  June  15, 
1897,  the  only  protection  which  persons  as- 
sociating together  as  a  lessee  company  could 
successfully  invoke,  as  intervening  between 
themselves  and  a  criminal  prosecution  for 
false  imprisonment,  was  the  enabling  act  of 
1876  above  mentioned.  That  is  to  say,  this 
statute  authorized  certain  things  to  be  done 
which  otherwise  would  be  criminal,  whereas 
acts  not  by  its  terms  brought  within  its  pro- 
tection remained  illegal,  if  unlawful  before 
its  passage.  It  follows  that  the  legislative 
will  as  thus  expressed  should  be  regarded  as 
declaratory  of  the  public  policy  of  the  state 
at  the  time  the  agreement  under  discussion, 
was  made.  The  general  assembly  did  not 
see  fit  to  authorize  "sawmill"  contracts,  or 
contracts  with  respect  to  numerous  other 
legitimate  business  enterprises  and  useful  oc- 
cupations. It  is  not  improbable  that  the  "la- 
bor problem"  had  Its  infiuence,  and  that  it 
may  have  been  considered  injudicious  to  per- 
mit "convict  labor"  to  come  in  competition 
with  "free  labor"  in  the  ordinary  branches 
of  trade.  Again,  the  framers  of  the  law  may 
have  been  reluctant  to  so  "leave  the  bars 
down"  as  to  render  It  possible  for  helpless 
criminals  to  be  forced  against  their  will  to 
engage  in  perilous  occupations,-~such,  for  in- 
stance, as  the  manufacture  of  powerful  ex- 
plosives. Really,  however,  the  true  reason 
is  of  absolutely  no  consequence,  for  the  law 
must  be  enforced  as  written.  Judgment  af- 
firmed.   AU  the  justices  concurring. 
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(lU  Oct.  8S1) 

WRIGHT  T.  McCORD. 
(Sapreme  Court  of  Georgia.    July  19,  1001.) 

ESTOPPBL  IN  PAIS— EXECUTION— CLAIM  OF 

THIRD  PERSON.  « 

1.  One  who,  for  the  purpose  of  inducing  an- 
other to  lend  money  to  a  third  person  upon  land 
as  security,  represents  to  the  person  from 
whom  the  loan  is  sought  that  the  land  offered  as 
security  belongs  to  the  proposed  borrower,  and 
who  thus  procures  the  loan  to  be  made,  is,  in 
a  proceeding  by  the  lender  to  subject  the  land 
to  his  debt,  estopped  from  thereafter  denying 
that  title  to  the  same  was  in  the  borrower  at 
the  time  the  deed  was  executed,  and  asserting 
that  title  was  at  the  time  in  himself. 

2.  Where,  under  such  circumstances,  the  lend- 
er reduces  his  claim  to  judgment  and  recon- 
▼eys  the  land  to  the  borrower,  and  causes  it  to 
be  levied  upon,  and  the  person  who  so  procured 
the  loan  to  be  made  files  a  claim,  the  plaintiff 
in  execution  on  the  trial  of  the  issue  thus  made, 
and  without  special  equitable  pleadings,  is,  up- 
on the  facts  being  made  to  appear  as  above 
stated,  entitled,  as  against  the  claimant,  to  a 
verdict  and  judgment  subjecting  the  property 
to  the  execution. 

(Syllabus  by  the  Ck>urt) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  W.  S.  McCk>rd  against  John  A. 
Wright  Judgment  for  plaintiff.  On  levy  of 
execution,  W.  A.  Wright  filed  a  claim.  Judg- 
ment for  plaintiff  in  execution,  and  claimant 
brings  error.    Affirmed. 

The  following  is  the  official  report:  Mc- 
Cord  obtained  a  Judgment  against  Wright 
in  1889.  Execution  issued  therefrom,  and 
was  levied  on  certain  land  as  property  of  the 
defendant,  John  A.  Wright,  and  a  claim  was 
interposed  by  W.  A.  Wright.  On  the  trial 
of  said  claim  the  court  directed  a  verdict 
finding  the  property  subject  Tlie  defendant 
made  a  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  law  and 
evidence,  and  that  the  court  erred  in  direct- 
ing the  verdict;  the  evidence  not  showing 
title  in  the  defendant  before  the  judgment, 
nor  possession  of  the  property  after  judg- 
ment The  motion  for  new  trial  was  over- 
ruled, and  the  defendant  excepted.  On  the 
trial  the  following  evidence  was  Introduced 
by  the  plaintiff,  to  wit:  Said  execution,  and 
three  deeds  to  the  land  In  dispute,— one  to 
John  A.  Wright,  made  in  1888  and  recorded 
in  1889;  one  a  loan  deed  from  John  A. 
Wright  to  W.  S.  McCord,  made  and  recorded 
in  18(>7;  and  one  from  W.  S.  McCord  to 
John  A.  Wright;  said  last-mentioned  deed  be- 
ing made  pursuant  to  the  statute  for  the 
purpose  of  levy  and  sale.  Said  deed  was 
recorded  prior  to  the  levy  to  which  this 
claim  was  interposed.  Also  two  bank  checks, 
dated  June,  1897,  signed  by  Charles  White- 
ford  Smith,— one  payable  to  John  A.  Wright 
and  indorsed  by  John  A.  Wright  and  W.  A. 
Wright;  the  other  payable  to  H.  M.  Atkin- 
son, and  indorsed  by  H.  M.  Atkinson. 
Charles  W.  Smith  tertlfled  as  follows:  **W.  A. 
Wright  told  me  that  the  property  was  his 
brother's,  and  he  never  Intimated  that  the 
^perty  was  his  until  long  after  the  loan 


deed  had  beoi  made,  and  a  default  in  the 
interest  Application  for  the  loan  was 
brought  to  me  by  C.  N.  Allen  and  W.  A 
Wright  W.  A.  Wright  told  me  that  he  rep- 
resented John  A.  Wright  who  lived  in  De- 
kalb county.  The  application  had  already 
been  handed  to  me,  signed  up,  and  I  supposed 
it  had  been  signed  by  John  A.  Wright  as  his 
name  was  signed  to  it  Part  of  the  money 
was  paid  to  H.  M.  Atkinson,  who  held  the 
prior  mortgage  on  the  property.  The  bal- 
ance going  to  John  A.  Wright  was  paid  in 
a  check  payable  to  his  order.  I  never  heard 
of  W.  A.  Wrigrht  claiming  any  interest  in 
the  property  nntll  long  after  the  loan  deed 
had  been  made,  and  a  default  in  the  inter- 
est" Claimant  testified  as  follows:  **When 
I  made  the  application  through  C.  N.  Allen, 
I  bought  the  property,  and  paid  every  dollar 
of  the  purchase  price  for  the  same.  The 
property  was  vacant  when  I  bought  It  and 
I  built  all  the  houses  on  lot  I  paid  all 
taxes  on  same,  repairs,  and  insurance.  John 
A.  Wright  was  never  in  possession  of  said 
property.  I  signed  the  name  of  John  A. 
Wright  to  the  application,  believing  that  I 
had  the  right  to  sign  it  I  never  told  Mr.  C. 
W.  Smith  that  I  signed  it  because  I  did  not 
think  it  necessary." 

T.  0.  Battle  and  W.  I.  Heyward,  for  plain. 
tiff  In  error.  C.  W.  Smith  and  Arminius 
Wright  for  defendant  in  error. 

LITTLE,  J.  1.  The  above  report  of  this 
case  clearly  shows  a  state  of  facts  which 
would  estop  W.  A.  Wright  the  claimant 
from  denying  tide  to  the  land  in  question 
to  have  been  In  John  A.  Wright,  the  defend- 
ant in  fi.  fa.,-  as  against  McCord,  the  plain- 
tiff in  fi.  fa.,  at  the  time  the  loan  was  made 
by  McCord  to  John  A.  Wright;  it  appearin.^ 
that  W.  A.  Wright  acted  for  John  A.  Wright 
in  securing  the  loan,  and  represented  to  the 
lender  that  title  to  this  land  which  was  of- 
fered as  security  was  in  John  A.  Wright; 
the  loan  having  thereby  been  secured  as  d^ 
sired;  McCord  having  taken  a  deed  to  the 
land  from  John  A.  Wright  as  security  for 
the  loan. 

2.  It  is  only  claimed  for  the  plaintiflf  In 
error  that  an  equitable  estoppel  cannot  be 
urged  on  the  trial  of  a  claim  case  unless 
the  pleadings  so  authorize.  We  do  not  agree 
with  this  contention.  The  only  issue  which 
was  raised  in  this  case  was  raised  by  the 
claimant  and  the  only  question  with  which 
he  was  concerned  was  whether,  as  to  him, 
the  land  levied  on  was  subject  to  the  execu- 
tion. No  one  else  had  any  interest  !9  or 
could  be  bound  by  the  Judgment  rendered  in 
the  case,  except  the  plaintiff  in  fl.  fa«  and 
the  claimant  If  as  to  the  claimant  the  land 
was  9ubj4*ct  that  was  an  end  of  the  case;  and 
this  we  think  could  be  shovni,  as  was  done, 
without  any  auieudmeut  to  the  pleadings. 
It  is  in  ca^es  where  for  some  equitable  cause 
a  verdict  is  to  be  molded  In  a  claim  case 
that  there  must  be  pleadings  sufflcient  to  In- 
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dloate  the  character  of  the  finding  sought, 
and  supported,  perhaps,  by  a  proper  prayer. 
But  where  the  naked  question  as  to  whether 
the  land  leyied  on  is  subject  to  the  legal 
process  which  has  seized  it,  and  this  issue 
is  raised  upon  an  ordinary  claim  proceeding, 
we  know  of  no  reason  why  there  should  be 
separate  pleadings,  alleging  that  the  land  Is 
subject,  because  the  claimant  is  estopped 
from  asserting  his  title.  Proof  of  such  es- 
toppel determines  the  issue  in  favor  of  the 
plaintiff.  Judgment  affirmed.  All  the  Jus- 
tices concurring. 

CUB  Oa.  $87) 

SAVANNAH,  P.  &  W.  RY.  CO.  v.  JORDAN. 

(Supreme  Court  of  Georgia.    May  23,  1901.) 

TOWNS— CITIBS— STATUTES— EPFBCT— CITY 
COURT— JURISDICTION  OP  SU- 
PREME COURT. 

1.  A  place  once  incorporated  l^  an  act  of  tlie 
general  assembly  as  a  town  will  not  become 
one  of  the  cities  of  this  state  until  there  is  a 
legislative  enactment  expressly  declaring  that 
such  place  is  a  dty,  and  the  mere  fact  that  in 
different  legislative  acts  referring  to  such  town 
it  is  sometimes  designated  as  a  **city"  will  not 
make  it  a  municipal  corporation  of  the  charac- 
ter indicated  by  tnat  term. 

2.  Yaldosta  having  been  incorporated  as  a 
town  in  1860,  and  the  act  incorporating  it  as 
such  having  never  been  repealed,  its  existence 
as  a  town  has  not  been  affected  by  the  numer- 
ous acts  of  the  geiiei*al  assembly  referring  to  it 
as  a  city. 

3.  This  court  has  no  jurisdiction  of  a  writ  of 
error  sued  out  for  the  purpose  of  having  re- 
viewed a  judgment  rendered  by  the  city  court 
of  Yaldosta. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Yaldosta;  W.  H. 
Griffin,  Judge. 

Action  by  C.  R.  Jordan  against  the  Savan- 
nah, Florida  &  Western  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Dismissed. 

Wilkinson  &  Crawford  and  D.  H.  Pope,  for 
plaintiff  in  error.  Toomer  &  Reynolds,  J.  R. 
Walker,  and  Howard  Yan  Epps,  for  defend- 
ant In  error. 

COBB,  J.  The  general  assembly  has  the 
pow^  xmder  the  constitution  to  create  a  court 
at  any  place  in  the  state,  and  to  style  such  a 
court  a  city  court.  But  the  general  assembly 
has  no  power  to  create  a  court,  and  call  it 
a  dty  court,  and  provide  that  tiie  errors  of 
such  court  may  be  corrected  by  direct  bill  of 
exceptions  to  this  court,  unless  the  court  is 
established  in  a  city  of  this  state.  Telegraph 
Cki.  T.  Jackson,  96  Ga.  207,  25  S.  E.  264. 
The  power  to  create  municipal  corporations 
and  style  them  cities  is  vested  in  the  general 
assembly.  Without  reference  to  the  question 
whether  the  general  assembly  has  authority 
to  establish  dty  courts,  the  Judgments  of 
which  are  reviewable  by  direct  bill  of  excep- 
tions to  this  court.  In  any  place  which  they 
may  see  proper  to  style  a  city,  it  is  absolutely 
certain  that  the  general  assembly  cannot  es^ 
tabilab  such  a  dty  court  in  any  place  which 


has  not  by  express  legislative  enactment  been 
incorporated  as  a  city.  It  has  been  distinct- 
ly ruled  that  the  general  assembly  ha^  no 
power  tx>  declare  that  a  place  which  is  incor- 
porated as  a  town  shall  be  a  city  for  the  sole 
purpose  of  establishing  a  city  court  therein, 
the  Judgments  of  which  are  reviewable  in 
this  court  by  direct  bill  of  exceptions.  Wight 
V.  Wolff,  112  Ga.  100,  37  S.  B.  395.  It  has 
also  been  ruled  that  an  act  establishing  a 
city  court  at  a  place  which  Is  Incorporated 
as  a  town  will  not  have  the  ^ect  of  bring- 
ing such  court  within  the  class  of  dty  courts 
referred  to  in  that  section  of  the  constitu- 
tion which  fixes  the  Jurisdiction  of  this  court, 
notwithstanding  the  act  creating  the  city 
court  refers  to  the  place  at  which  it  is  es- 
tablished as  a  city,  and  distinctly  declares 
that  the  comrt  shall  be  located  at  the  place 
thus  apparently  recognized  as  an  existing 
city.  Atkinson  v.  State,  112  Ga.  402,  37  S. 
E.  746.  It  Is  clearly  settled  by  the  decisions 
Just  referred  to  that  a  place  distinctly  incor- 
porated as  a  town  does  not  become  a  city  by 
reason  of  the  fact  that  the  general  assem- 
bly, in  an  act  in  relation  to  the  affairs  of 
such  town,  refers  to  it  as  a  city.  In  order 
to  create  a  city  In  the  first  instance,  it  is 
necessary  for  the  general  assembly  to  ex- 
pressly declare  its  intention  that  a  given 
place  shall  be  so  designated  and  recognized. 
In  order  to  change  a  town  into  a  city,  a  sim- 
ilar express  legislative  declaration  is  essen- 
tial; and,  where  a  place  has  been  distinctly 
Incorporated  as  a  town,  the  character  of  the 
municipal  corporation  thus  created  continues 
unchanged  until  there  has  been  a  legislative 
declaration,  which  not  only,  in  effect,  says 
that  the  place  shall  no  longer  be  designated 
as  a  town,  but  expressly  declares  that  it  shall 
be  classed  as  one  of  the  cities  of  the  state. 
The  town  of  Yaldosta  was  incorporated  in 
1860.  Acts  1860,  p.  107.  In  1887  it  was  still 
recognized  as  the  town  of  Yaldosta.  In  that 
year  the  general  assembly  passed  an  act 
which  was  entitled  *'An  act  to  amend  an  act 
incorporating  the  town  of  Yaldosta,  in  the 
coimty  of  Lowndes,  approved  December  7, 
1860."  Acts  1887,  p.  595.  This  act  declared 
that  the  municipal  government  of  "the  city 
of  Yaldosta"  shall  be  vested  in  a  mayor  and 
six  councilmen,  "who  are  hereby  constituted 
a  body  corporate,  under  the  name  and  style 
of  the  mayor  and  council  of  Yaldosta."  And 
in  the  same  section  of  the  act  Yaldosta  is 
referred  to  as  "said  town."  At  various  pla- 
ces in  the  act  it  is  referred  to  as  the  "city 
of  Yaldosta,"  and  at  other  places  as  the 
"town  of  Yaldosta."  There  is  no  express 
declaration  in  the  act  that  the  "town  of  Yal- 
dosta" shall  thereafter  be  knovni  as  the  "city 
of  Yaldosta,"  and  the  use  of  the  expression 
"city  of  Yaldosta"  will  not  alone  have  the 
effect  of  changing  the  character  of  the  mu- 
nicipal corporation  then  existing,  especially 
when  the  words  "town"  and  "city"  seem  to 
be  used  interchangeably  throughout  the  en- 
tire act.    If  there  has  ever  been  any  act  of 
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the  general  assembly  expressly  declaring  tliat 
the  town  of  Yaldosta  shall  become  a  city,  our 
attention  has  not  been  called  to  the  same. 
It  has  been  referred  to  as  the  city* of  Yal- 
dosta in  Tarlous  legislative  acts,  just  as  in 
the  act  of  1S87.  See  Acts  1889,  pp.  54,  1001; 
Acts  1893,  p.  453;  Acts  1896,  p.  258;  Acts 
1899,  p.  296;  Acts  1900,  pp.  469,  472.  In 
1897  the  general  assembly  established  the 
"city  court  of  Valdosta."  In  the  title  to  this 
act  Valdosta  is  referred  to  as  a  city,  and 
In  the  first  section  of  the  act  it  is  provided 
that  the  city  court  of  Valdosta  shall  be  es- 
tablished "in  the  city  of  Valdosta."  Acts 
1807,  p.  498.  The  general  assembly  had  no 
authority  to  make  the  Judgments  of  this  court 
reviewable  by  the  supreme  court,  and  so 
much  of  the  act  of  1897  as  attempts  to  ac- 
complish this  purpose  is  unconstitutional  and 
void.  This  results  from  the  fact  that  at  the 
date  of  the  passage  of  that  act  there  had 
never  been  any  express  legislative  enactment 
incorporating  Valdosta  as  a  city.  Writ  of  er- 
ror dismissed.    All  the  Justices  concurring. 

Application  for  a  Rehearing. 

(July  16,  1901.) 

An  application  for  a  rehearing  was  made 
in  this  case  upon  two  grounds:  First,  that 
the  court  had  erroneously  reached  the  con- 
clusion that  Valdosta  had  never  been  incor- 
porated as  a  city;  second,  that,  even  if  this 
conclusion  was  correct,  it  was  in  conflict  with 
previous  rulings  of  this  court  in  reference  to 
other  municipalities.  We  are  satisfied  with 
the  conclusion  reached  that  Valdosta,  accord- 
ing to  the  charter  originally  granted  and  the 
various  acts  amendatory  thereof,  has  never 
been  incorporated  as  a  city;  and  this  con- 
clusion is  to  our  minds  satisfactorily  sup- 
ported by  what  is  said  in  the  opinion  ren- 
dered in  this  case,  and  also  by  the  decisions 
of  this  court  cited  in  the  opinion.  We  do 
not  tbinlc  that  the  niling  made  In  the  pres- 
ent case  is  in  confiict  with  any  decision  here- 
tofore rendered;  certainly  not  with  any  to 
which  our  attention  has  been  called.  While 
it  does  not  appear  in  the  decision  in  the  case 
of  Cooper  v.  State.  103  Ga.  405,  30  S.  E.  249, 
that  Lawrenceville  had  been  incorporated  as  a 
city  prior  to  the  passage  of  the  act  establish- 
ing the  city  court  which  was  located  in  that 
place,  it  is  a  fact  that  Lawrenceville  had 
been  at  that  time  expressly  incorporated  as  a 
city.  Acts  1897,  p.  258.  It  is  due  to  counsel 
who  asked  a  rehearing,  and  called  attention 
to  the  Cooper  Case,  as  one  in  conflict  with 
the  ruling  made  in  the  present  case,  to  say 
that;  after  his  brief  had  been  filed,  he  filed 
an  additional  brief,  in  which  he  stated  that 
his  attention  had  not  been  called  to  the  act 
of  1897  when  his  original  brief  was  filed. 
It  is  also  claimed  that  the  ruling  made  in 
the  present  case  is  in  conflict  with  the  de- 
cision in  Heard  v.  State,  113  Ga.  444,  39  S. 
E.  118.  We  have  not  examined  critically  the 
act  incorporating  Carrollton,  and  the  various 


acts  amendatory  of  that  act,  for  the  reason 
that  the  QueBtion  whether  Carrollton  was  in* 
corporated  as  a  city  was  not  raised  in  the 
record  in  the  case  Just  referred  to.  The  sole 
question  presented  in  that  case  was  that, 
conceding  for  the  purpose  of  that  decision 
that  Carrollton  had  been  incorporated  by  the 
general  assembly  as  a  city,  was  it,  on  account 
of  its  comparatively  small  population,  a  city 
in  which  the  general  assembly  bad  authority 
to  create  a  city  court  from  which  a  writ  of 
error  would  lie  direct  to  this  court?  The 
question  whether  Carrollton  had  in  fact  been 
incorporated  as  a  city  was  not  presented  or 
decided  in  that  case.  Counsel  for  the  ac- 
cused and  for  the  state  presented  the  case  as 
one  In  which  the  gaieral  assembly  had  cre- 
ated a  city,  and  the  court  decided  the  only 
question  that  was  raised  on  the  motion  to 
dismiss  the  writ  of  error;  that  is,  whether 
the  general  assembly  could  constitutionally 
establish  a  city  court  hi  a  city  of  the  popula- 
tion of  Carrollton.  Motion  for  a  rehearing 
denied.    All  the  justices  concorring. 

(SI  8.  C.  821) 

PEARSON  V.  MUTUAL  INS.  CO.  OP 
GREENVILLE  et  aL 

(Supreme  Court  of  South  Carolina.    July  29 

1901.) 

MUTUAL  INSURANCE— PERSONS  NOT  MEM- 
BERS. 
Under  22  St.  at  Large,  pp.  640,  641.  $  2, 
anthorisiiDg  a  mutual  insuraDce  company  to  in- 
sure places  of  business  of  its  members  in  the 
state,  the  corporation  has  no  authority  to  in- 
sure property  of  a  huslmnd,  his  wife  being  a 
member  of  the  company. 

Appeal  from  common  pleas  circuit  court  of 
Orangeburg  county;  Aldrlch,  Judge. 

Action  by  James  U.  Pearson  against  the 
Mutual  Insurance  Company  of  Greenville.  S. 
C,  and  Mary  A.  Pearson.  Motion  to  dismiss 
complaint  refused,  and  defendant  company 
appeals.    Reversed. 

The  order  of  the  circuit  court  in  passing 
on  defendant's  demurrer  is  as  follows:  *'Thls 
action  comes  before  this  court  upon  a  motion 
to  dismiss  the  complaint  herein,  upon  the 
ground  that  said  complaint  *fails  to  allege 
facts  suflicient  to  constitute  a  cause  of  ac- 
tion, in  that  (1)  it*  appears  from  the  face  of 
the  complaint  that  the  defendant  the  Mutual 
Insurance  Company  of  Greenville,  S.  C,  made 
its  contract,  not  with  the  plaintiff,  but  with 
its  co-defendant,  Mary  A.  Pearson;  (2)  it  ap- 
pears upon  the  face  of  the  complaint  that 
the  plaintiff  was  not  a  member  of  the  de- 
fendant corporation,  and  under  its  charter 
the  said  corporation  has  power  to  insure  only 
the  property  of  its  members.'  The  complaint 
alleges  that  the  defendant  the  Mutual  Insnr 
ance  Company  of  Greenville,  S.  C,  is  a  cor- 
poration existing  under  the  laws  of  this  state. 
See  21  St  at  Large,  p.  1120.  Under  its  char- 
ter the  corporation  'did  not  have  the  power 
to  insure  the  property  of  any  but  members 
of  the  association.'    Jacobs  v*  Insurance  Co.. 
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52  S.  C.  112,  29  S.  E.  533.  What  a  Btranger 
to  the  insurance  company  must  do  to  be- 
come a  member  of  the  corporation  Is  not 
clearly  stated  in  the  act.  It  is  possible  that 
a  person  may  be  a  member  but  not. a  policy^ 
holder  in  the  company.  A  policy  holder,  un- 
der the  act,  must  be  a  member  of  the  com- 
pany. From  the  allegations  of  the  com- 
plaint, and  the  wording  of  the  motion  to  dis- 
miss the  complaint,  it  would  seem  that  one 
must  malce  an  application  for  insurance,  and 
that  the  company,  if  it  wishes  to  do  so,  may 
issue  Its  policy  of  insurance  to  such  appli- 
cant According  to  the  allegations  of  the 
complaint,  which,  for  the  purpose  of  this  mo- 
tion, must  be  regarded  as  true,  the  defend- 
ant the  insurance  company  did  not  wait  for 
the  plaintiff  to  apply  for  insurance,  but  ap- 
proached plaintiff  and  solicited  plaintiff  to 
insure  in  the  defendant  company.  The  com- 
plaint, after  alleging  that  the  plaintiff  was 
the  owner  of  the  property  insured,  alleged 
that  W.  P.  IMckens,  *aB  supervisor  or  agent 
of  the  defendant  company,'  came  to  plain- 
tiff 'while  absent  from  his  house  and  so 
licited  the  plaintiff  to  insure  his  property  in 
the  company  of  the  defendant';  that  plain- 
tiff consented,  stating  that  the  property  be 
longed  to  him,  but  that  he  was  then  too 
busy  to  go  to.  the  house  to  attend  the  same, 
whereupon  the  said  W.  P.  Pickens  stated 
that  'the  wife  of  plaintiff  could  attend  to  the 
matter  as  well  as  if  plaintiff  were  there  in 
person,  and  plalptlff  assented  thereto.'  These 
allegations  clearly  state  that  the  action  of 
the  plaintiff  was  predicated  upon  the  repre- 
sentations of  the  agent  of  the  defendant  com- 
pany. It  is  distinctly  alleged  that  the  agree- 
ment to  insure  was  made  by  the  said  agent 
with  the  plaintiff,  and  that  said  agent  ^stated 
that  the  wife  of  plaintiff  could  attend  to  the 
matter  as  well  as  If  plaintiff  was  there  in 
person.'  Accordingly  it  is  alleged  In  the  com- 
plaint that  said  agent  went  to  the  house,  and 
then  *wrote  out  an  application  for  the  pro- 
posed insurance,  and  had  Mary  A.  Pearson, 
the  wife  of  plaintiff,  to  sign  the  same.'  If 
the  agreement  was  not  carried  out,  it  was 
the  fault  of  the  agent  of  the  defendant  com- 
pany, and  the  failure  of  said  agent  to  carry 
out  said  agreement  was  after  he  had  notice 
a  second  time  that  plaintiff  was  the  owner 
of  the  property.  Even  after  the  second  no- 
tice said  agent  'had  Mary  A.  Pearson'  to  sign 
the  application.  The  complaint  alleged  that 
'the  policy  was  issued  by  the  defendant 
company  in  the  name  of  Mary  A.  Pearson, 
instead  of  the  name  of  the  plaintiff.'  The 
next  allegation  in  the  complaint  was  'that 
the  plaintiff  paid  all  of  the  advance  fees,  pre- 
miums, and  assessments,  and  all  of  the  same 
thereafter  accruing,  and  performed  all  of  the 
conditions  precedent  required  to  be  by  him 
performed,  as  the  insured,  by  the  said  writ- 
ten policy  of  insurance.'  It  Is  therefore  al- 
leged that  plaintiff  contracted  with  the  de- 
fendant company  for  Insurance,  and  paid 
said  company  for  such  insurance.  Defendant 
39  S.E.-^ 


company  should  not  be  permitted  to  take  ad- 
vantage of  its  own  wrong.  It  should  not  be 
allowed  to  solicit  business,  sell  Insurance,  ac- 
cept pay  therefor,  and  then  refuse  to  comply 
with  its  >igreement  <  I  think  that  the  views 
herein  expressed  are  in  accord  with  the  law 
as  stated  In  Sparkman  v.  Supreme  Ck>uncil,  57 
S.  G.  16,  35  S.  E.  3&1,  and  that  the  case  of 
Jacobs  V.  Insurance  Co.,  52  S.  G.  112,  29  S. 
E.  583,  is  not  hostile  thereto.  Wherefore  it 
is  ordered,  adjudged,  and  decreed  that  the 
motion  to  dismiss  the  complaint  herein  be, 
and  hereby  is,  refused  and  dismissed." 

The  defendant  insurance  company  appeals 
on  following  exceptions:  "First  His  honor 
erred  in  not  sustaining  appellant's  motion  to 
dismiss  the  complaint  upon  the  ground  that 
it  failed  to  allege  facts  sufficient  to  consti- 
tute a  cause  of  action  in  that  (1)  it  appears 
from  the  face  of  the  complaint  that  the  de- 
fendant the  Mutual  Insurance  Company  of 
Greenville,  S.  G.,  made  its  contract,  not  with 
the  plaintiff,  but  with  its  co-defendant,  Mary 
A.  Pearson;  (2)  it  appears  upon  the  face  of 
the  complaint  that  the  plaintiff  was  not  a 
member  of  the  defendant  corporation,  and 
under  its  charter  the  said  corporation  has 
power  to  insure  the  property  of  only  its  mem- 
bers; (3)  the  complaint  fails  to  allege  that 
the  plaintiff  was  a  member  of  the  defendant 
corporation,  and  under  its  charter  appellant 
had  no  power  to  insure  other  than  its  mem- 
bers. Second.  Error  in  holding:  'It  is  there- 
fore alleged  that  plaintiff  contracted  with  the 
defendant  company  for  insurance,  and  paid 
said  company  for  such  Insiurance.  Defend- 
ant company  should  not  be  permitted  to  take 
advantage  of  its  own  wrong.  It  should  not 
be  allowed  to  solicit  business,  sell  insurance, 
accept  pay  therefor,  and  then  refuse  to  com- 
ply with  its  agreement'  It  being  respect- 
fully submitted  that,  if  the  company  has  no 
power  to  insure  property  of  other  than  mem- 
bers, any  alleged  contract  with  any  other 
person  or  persons  would  be  ultra  vires,  and 
beyond  the'  reach  of  estoppel.  Third.  Error 
in  holding  that  the  case  of  Jacobs  v.  Insur- 
ance Co.,  52  S.  G.  112,  29  S.  B.  533,  is  not 
hostile  to  the  view  expressed  in  the  said  de- 
cree. It  being  respectfully  submitted  &at  the 
said  decree  is  directly  repugnant  to  the  doe- 
trine  of  the  said  case,  and  under  the  author- 
ity of  said  case  appellant's  motion  should 
have  been  sustained.  Fourth.  Error  in  hold- 
ing: 'It  is  possible  that  a  person  may  be  a 
member  but  not  a  policy  holder  in  the  com- 
pany.' " 

Carey  A  McCiillough,  for  appellant  Wm. 
0.  Wolfe,  for  respondent 

POPE.  J.  (after  stating  the  facts).  The 
plaintiff  brought  his  action  against  the  de- 
fendant the  Mutual  Insurance  Company  of 
Greenville,  S.  C,  to  recover  the  sum  of  $275 
because  of  the  loss  by  fire  of  a  small  dwell- 
ing house  and  some  personal  property  alleged 
to  be  protected  from'  loss  by  fire  by  the  policy 
of  insurance   issued  by   the  defendant  the 
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Mutual  Insurance  Company  of  Greenville. 
At  the  trial  before  his  honor  Judge  James 
Aldrich  and  a  jury,  when  the  complaint  was 
read  the  defendant  (appellant)  made  its  de^ 
murrer  to  the  complaint  on  the  ground  that 
It  failed  to  state  facts  sufficient  to  constitute 
a  cause  of  action,  in  this:  "(1)  That  it  ap- 
peared from  the  face  of  the  complaint  that 
the  defendant  insurance  company  made  Its 
contract,  not  with  the  plaintiff,  but  with  its 
co-defendant,  Mary  A.  Pearson;  (2)  the  com- 
plaint failed  to  allege  that  the  plaintiff  was  a 
member  of  defendant  corporation,  and  und^ 
Its  charter  the  said  corporation  had  power  to 
Insure  the  property  of  only  its  members." 
The  circuit  Judge  overruled  the  demurrer  in 
an  order,  which  the  reporter  will  include  in 
his  report  of  this  cause.  From  this  order  the 
defendant  insurance  company  appealed,  and 
these  grounds  of  appeal  may  be  set  out  by  the 
reporter. 

We  will  reproduce  the  complaint,  omitting 
the  first  article,  which  merely  alleges  the  cor- 
porate character  of  the  defendant  insurance 
company,  as  follows:  "(2)  That  the  plaintiff 
during  the  times  hereinafter  mentioned  was 
the  owner  in  fee  of  the  following  described 
real  estate,  to  wit:  One  certain  one-story 
frame  dwelling  and  one  two-story  frame 
barn,  with  the  sheds  attached,  all  of  which 
was  appurtenant  to  a  certain  tract  of  land 
situate  In  said  state  and  county.  (3)  That 
the  plaintiff  was  likewise  the  owner  of  cer- 
tain household  goods,  furnitm'e,  wearing  ap- 
parel, etc.,  at  the  time  hereinafter  mentioned. 
(4)  That  about  the  1st  of  February,  1898, 
one  W.  P.  Pickens,  &a  supervisor  or  agent 
of  the  defendant  the  Mutual  Insurance  Com- 
pany of  Greenville,  S.  C,  came  to  plaintiff, 
where  he  was  working  in  his  field,  some  dis- 
tance from  his  said  house,  and  solicited  the 
plaintiff  to  insure  his  property  in  the  com- 
pany of  the  defendant  the  Mutual  Insurance 
Company  of  Greenville,  S.  C;  that  plaintiff 
finally  consented,  stating  to  the  said  W.  P. 
Pickens  that  the  property  belonged  to  him, 
but  that  he  was  then  too  busy  to  go  to  the 
house  to  attend  to  the  same,  whereupon  the 
said  W.  P.  Pickens  stated  that  the  wife  of 
plaintiff  could  attend  to  the  matter  as  well 
as  if  plaintiff  was  there  in  person,  and  plain- 
tiff assented  thereto.  (5)  That  the  said  W. 
P.  Pickens  thereupon  left  plaintiff  and  re- 
paired to  his  house,  where  the  said  W.  P. 
Pickens  wrote  out  an  application  for  the  pro- 
posed insurance,  and  had  Mary  A.  Pearson, 
the  wife  of  plaintiff,  to  sign  the  same.  (6) 
That  the  defendant  Mary  A.  Pearson  dis- 
tinctly informed  the  said  W.  P.  Pickens  that 
the  property  proposed  to  be  insured  belonged 
to  her  husband,  the  plaintiff  herein.  (7)  That 
on  the  14th  February,  1898,  the  defendant  the 
Mutual  Insurance  Company  of  Greenville,  S. 
C,  Issued  its  policy,  No.  3,252,  by  which  it  in- 
sured the  said  real  property  belonging  to  plain- 
tiff to  the  amount  of  $225,  and  the  said  per- 
sonal property  of  plainilfftotheamountof  $50, 
against  loss  or  damage  from  or  by  fire  from 


noon  on  February  14,  1898,  until  expiration 
of  the  company's  charter,  provided  the  policy 
was  kept  in  force  by  the  performance  on  the 
part  of  the  Insured  of  the  conditions  provid- 
ed in  the  said  written  policy  of  insurance; 
but  the  policy  was  issued  in  the  name  of  the 
defendant  Mary  A.  Pearson,  the  wife  of  the 
plaintiff,  instead  of  to  the  plaintiff  in  his  own 
name.  (8)  That  the  plaintiff  paid  all  of  the 
advance  fees,  premiums,  and  assessments, 
and  all  of  the  same  thereafter  accruing,  and 
performed  all  of  the  conditions  {Hrecedent  re- 
quired to  be  by  him  performed,  as  the  in- 
sured, by  the  said  written  policy  of  insur- 
ance. (9)  That  the  defendant  Mary  A.  Pear- 
son in  the  making  of  the  said  application 
acted  as  the  agent  of  the  plaintiff;  that  she 
likewise  received  and  held  the  said  policy  of 
insurance  in  her  name  as  the  agent  of  the 
plaintiff,  for  his  benefit;  and  also  that  a 
trust  thereby  arose  and  resulted  in  favor  of 
plaintiff.  (10)  That  about  February  1,  1899, 
the  said  buildings  and  said  personal  property 
were  totally  destroyed  by  fire,  to  the  damage 
of  plaintiff  $800.  (11)  That,  although  duly 
notified,  the  defendant  the  Mutual  Insurance 
Company  of  Greenville,  S.  C,  refuses  to  pay 
any  part  of  the  said  Insurance,  and  that  the 
said  defendant  company  Is  now  liable  for 
and  owes  the  plaintiff  the  sum  of  $275,  with 
interest  thereon.  (12)  That,  although  duly 
offered,  the  defendant  the  Mutual  Insurance 
Company  of  Greenville,  S.  C,  refuses  to  arbi- 
trate the  questions  at  issue  between  them 
and  the  plaintiff.  (13)  That  the  defendant 
Mary  A.  Pearson  has  or  claims  to  have  some 
interest  in  the  said  policy  of  insurance. 
Wherefore  tlie  plaintiff  demands  Judgment; 
First,  that  the  interest,  if  any,  of  the  de- 
fendant Mary  A.  Pearson  be  determined  by  a 
Judgment  of  this  court;  second,  that  the 
plaintiff  recover  against  the  defendant  the 
Mutual  Insurance  Company  of  Greenville,  S. 
O.,  the  sum  of  $275,  with  interest  thereon 
from  the  date  of  said  loss  until  paid;  third, 
for  his  reasonable  costs  and  disbursements." 
There  is  no  doubt  that  the  conclusion  of 
the  circuit  judge  would  have  been  correct.  In 
holding  that  the  defendant  insurance  com- 
pany would  have  been  estopped  both  in  de- 
nying the  contract  with  the  plaintiff  whereby 
the  house  and  lot  were  Insured  in  the  wife's 
name  instead  of  his  own,  because  they  re- 
ceived his  money,  and  because,  also,  its  agent, 
W.  P.  Pickens,  took  part  in  procuring  this  in- 
surance, if  the  charter  had  not  restricted 
Its  power  to  Insure  property  to  persons  who 
were  members  of  the  insurance  company. 
Section  2  of  its  charter,  under  the  act  of 
1897  (22  St  at  Large,  pp.  640,  641).  reads 
as  follows:  "Sec.  2.  That  the  corporation 
[the  Mutual  Insurance  Company  of  Green- 
ville, S.  C]  shall  have  the  right  to  mutually 
insure  the  places  of  business,  dwelling  houses, 
bams  and  other  buildings  and  property  of 
Us  members  in  Greenville  county  or  elsetohcre 
in  the  state — such  insurance  to  be  against  loss 
by  fire,  wind  or  lightning— upon  such  terms 
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and  under  such  conditions  as  may  be  fixed 
by  the  by-laws  of  said  corporation,  and  all 
policies  heretofore  Issued  by  said  corporation 
apon  all  kinds  of  property  of  its  members 
are  hereby  validated,"— approved  the  2d  day 
of  March,  A.  D.  1897.  (Italics  ours.)  The 
charter  is  a  limitation  upon  the  corporation 
itself  and  all  of  its  agents.  The  public  is 
bound  to  deal  with  such  corporation  within 
its  chartered  powers,  where  such  chartered 
powers  emanate  from  the  state  and  are  con- 
tained in  the  published  laws  of  this  state. 
When,  therefore,  a  chartered  corporation  and 
citizens  deal  with  each  other  with  respect 
to  a  subject-matter  covered  by  the  charter, 
but  at  direct  variance  with  the  powers  con- 
ferred by  the  state's  charter,  they  j  do  so  at 
their  peril.  Such  acts  of  the  chartered  cor- 
poration are  ultra  vires.  This  court,  in  the 
case  of  Jacobs  v.  Insurance  Co.,  52  S.  C,  at 
page  119,  29  S.  E.  537,  has  declared  that: 
"Under  the  charter  of  the  corporation,  it  did 
not  have  the  power  to  insure  the  property 
of  any  but  members  of  the  association.  She 
fMrs.  Jacobs]  was  not  a  member,  and  there- 
fore her  property  could  not  be  insiu*ed." 
There  Is  no  doubt  but  that  the  agent,  W.  P. 
Pickens,  as  the  agent  of  the  defendant  in- 
surance company,  could  bind  his  principal, 
both  by  his  knowledge  and  his  acts,  within 
the  scope  of  his  agency,  but  also  within  the 
powers  conferred  by  the  charter  of  the  In- 
surance company,  even  If  this  is  a  mutual 
benefit  Insurance  company.  McBryde  v.  In- 
surance Co.,  55  S.  C.  589,  33  S.  B.  729,  and 
Sparkman  v.  Supreme  Council,  57  S.  C.  16, 
35  S.  E.  391.  All  the  conversation  had  by  W. 
P.  Pickens,  as  agent,  and  Mi*,  and  Mrs.  Pear- 
son, before  the  application  in  writing  was 
signed  by  Mrs.  Pearson,  and  the  policy  there- 
on was  Issued  to  Mr.  Pearson,  was  absorbed 
by  and  merged  in  the  written  instruments. 
It  thus  appeared  that  Mrs.  Pearson  became  a 
member,  but  she  did  not  own  the  house  and 
personal  property,  for  both  of  these  were  the 
property  of  Mr.  Pearson,  the  plaintiff,  re- 
spondent. The  result  is  quite  a  hardship  to 
this  poor,  deserving  plaintlfT,  yet  we  are  un- 
able to  wrest  the  law  from  its  declared  pur- 
pose. The  circuit  Judge  was  in  error,  and  his 
order  must  be  reversed.  It  is  the  Judgment 
of  this  court  that  the  Judgment  of  the  circuit 
court  be  reversed,  and  the  action' be  remand- 
ed to  that  court  to  sustain  the  demurrer  to 
the  complaint. 

(61  S.  C.  292) 
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TRESPASS— COMPLAINT— EVIDENCE— HAKM- 

LE3SS    ERROR— MALICE— DAM  AGES— 

—INSTRUCTIONS— DEFENSES. 

1.  A  complaint  in  an  action  of  trespass,  al- 
leging unlawful  entry  on  lands  of  plaintiff,  cut- 
ting down  and  removing  timber  therefrom, 
thereby  injuring  said  lands,  and  fixing  the  val- 
ue of  the  timber  and  the  damages  caused  to  the 


lands  separately,  states  but  a  single  cause  of 
action. 

2.  In  an  action  for  trespass  to  land,  it  was 
not  error  to  allow  plaintiff  to  testify  that  cer- 
tain persons  cut  down  her  timber,  without  -first 
provmg  that  they  were  agents  of  defendant. 

8.  Any  error  in  admitting  instructions  by 
landowner  to  his  agent  as  to  posting  notices 
forbidding  trespass  on  his  lands  is  cured,  where 
the  agent  thereafter  testifies  as  to  what  he  did. 

4.  Where  there  was  sufficient  evidence  of  loss 
of  notices  forbidding  trespass  on  property  of 
plaintiff,  secondary  evidence  thereof  was  prop- 
erly admitted. 

5.  Evidence  of  a  suit  between  plaintiff  and 
another  party  in  no  way  connected  with  the  ex- 
isting suit  was  properly  excluded. 

6.  Where  parties  in  trespass  had  previously 
agi-eed  on  a  diriding  line  between  lands,  it  is 
competent  for  plaintiff,  to  repudiate  malice  and    < 
willfulness,  to  show  that  the  lands  trespassed  on 
were  claimed  by  him  before  location  of  line. 

7.  Where  the  court  erroneously  forbids  a  cer- 
tain line  of  cross-examination,  and  thereafter 
admits  his  error,  plftintiff  should  be  required  to 
restore  the  witnesses  fbr  cross-examination. 

8.  In  order  to  determine  the  value  of  wood 
cut  from  the  land  in  question,  witnesses  may 
base  their  estimate  from  quantity  cut  and  meas- 
ured on  adjoining  land. 

9.  Where,  in  an  action  of  trespass,  defendant 

g leads-  that  since  settlement  of  boundary  line 
e  has?  not  trespassed  beyond  the  same,  plain- 
tiff is  entitled  to  show  other  acts  of  trespass 
than  that  sued  for. 

10.  Any  error  in  excluding  certain  evidence  on 
cross-examination  is  cured  by  subsequently  al- 
lowing another  party  to  testify  to  such  facts. 

11.  Statement  of  a  witness  to  another  party  is 
inadmisKible,  as  hearsay. 

12.  In  an  action  of  trespass,  where  the  fact 
that  the  parties  had  agreed  on  a  dividing  line 
by  deed  is  clearly  established,  no  evidence  of 
the  true  line  as  claimed  by  one  of  the  parties 
is  admissible. 

13.  An  action  for  trespass  and  cutting  timber 
may  be  maintained  by  a  party  in  possession, 
whether  he  holds  as  life  tenant  or  under  condi- 
tional fee. 

14.  In  an  action  for  trespass  in  cutting  down 
timber,  a  charge  illustrating  the  method  of  cal- 
culation of  damages  to  the  land  by  such  cutting 
is  not  erroneous,  as  a  charge  on  the  facts. 

15.  One  entitled  to  immediate  possession  of 
land,  though  not  in  actual  possession,  can  main- 
tain trespass. 

16.  That  a  man  cuts  wood  under  a  belief  that 
it  is  on  bis  own  land  Is  no  defense  to  an  action 
for  trespassing  on  the  land  of  another. 

Appeal  from  cominon  pleas  circuit  court  of 
Cherokee  county;   Hudson,  Special  Judge. 

Action  by  Elizabeth  Perry  against  Samuel 
Jefferies.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

The  following  is  the  record  as  to  what 
transpired  as  to  the  loss  of  notices  forbid- 
ding trespassing:  "Q.  Mrs.  Perry,  you  stated 
awhile  ago  in  your  testimony  that  you  noti- 
fied Mr.  Jefferies  to  quit  cutting  the  timber. 
Did  you  have  these  notices  put  up  on  the 
land?  Ans.  Yes,  sir.  I  also  gave  Mr.  Jef- 
feries one  of  them.  Q.  What  did  those  no- 
tices contain?  (Objected  to.  The  notices  are 
the  best  evidence.)  Court:  That  is  right 
Mr.  Bell:  This  has  been  five  years  ago,  and 
it  is  impossible  for  us  to  produce  them. 
Court:  You  have  to  prove  it  Mr.  Hall:  Mra 
Perry,  can  you  get  one  of  those  notices  ?  Ans. 
No,  sir;  I  don't  know  that  I  can;  but  I  have 
witnesses.    Mr.  Hall:     The  notices  are  lost. 
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Can  we  not  give  the  substance  of  them?  Mr. 
.Tefferles:  You  have  not  proven  that  they  are 
lost,  yet  Q.  Would  It  he  possible  for  you  to 
get  one  of  those  notices,  Mrs.  Perry?  Ans. 
I  don't  know,  sir.  Q.  You  know  whether  any 
of  them  are  In  your  possession  or  not,  don't 
you?  Ans.  1  don't  think  we  have  any  of 
them.  Q.  Mrs.  Perry,  Just  state  to  the  jury 
what  was  the  substance  of  those  notices? 
Mr.  Jefferles:  There  has  not  been  sufficient 
proof  of  the  loss  of  them.  She  said  that 
she  don't  know  whether  she  could  find  them 
or  not  She  has  not  proven  even  that  she 
has  looked  for  them.  Mr.  Hall:  What  be- 
came of  those  notices,  Mrs.  Perry?-  Ans. 
Tom  down  and  thrown  away  and  lost.  Q. 
You  don't  know  where  those  notices  are? 
Ans.  No,  sir.  Q.  Now,  Mrs.  Perry,  give  us 
the  substance  of  those  notices.  Ans.  1  don't 
know  whether  I  can  or  not;  but  It  was  to 
stay  off,  and  not  to  trespass." 

From  Judgment  for  plaintiff,  defendant  ap- 
peals on  following  exceptions:  *'(1)  Because 
the  court  erred  In  allowing  the  witness  Eliza- 
beth Perry  to  testify  about  the  cutting  of 
timber  by  certain  parties,  i^ithout  first  prov- 
ing that  they  were  the  agents  or  employes 
of  the  defendant  (2)  That  the  court  erred 
in  allowing  the  witness  Elizabeth  Perry  to 
testify  what  she  told  the  parties  who  were 
cutting  the  timber  on  her  alleged  land,  there 
being  no  proof  that  they  were  the  agents  or 
employes  of  the  defendant  (3)  The  court 
erred  In  allowing  the  witness  Elizabeth  Perry 
to  testify  what  she  had  told  her  son  to  do 
In  the  way  of  putting  up  notices  on  the  land, 
and  what  he  had  Mr.  Webster  to  do  in  the 
premises,  the  same  being  hearsay  evidence. 
(4)  The  court  erred  In  allowing  the  witness 
Elizabeth  Perry  to  give  the  contents  of  writ- 
ten notices,  it  being  respectfully  submitted 
that  sufficient  proof  of  the  loss  of  such  no- 
tices had  not  been  given.  (5)  The  court  erred 
in  holding  that  the  evidence  of  a  suit  pre- 
viously brought  by  this  plaintiff  against  the 
carpet  mill  for  damages  amounting  to  $1,500 
to  this  same  tract  of  land  had  nothing  to  do 
with  the  present  suit;  the  error  complained 
of  being  that  anything  that  might  go  to  show 
the  litigious  character  of  this  plaintiff,  or  the 
value  of  the  land  Injured,  would  be  compe- 
tent to  argue  to  the  Jury  In  this  case.  (6) 
That  the  court  erred  In  not  allowing  defend- 
ant's attorney  to  cross-examine  the  witness 
R.  O.  Sams  fully  as  to  the  boundary  and 
lines  of  survey  made  by  him;  the  error  com- 
plained of  being  that  the  defendant  was  pre- 
cluded and  prevented  from  showing  that  the 
line  up  to  which  he  had  cut  was  really  his 
own  land,  although  he  may  have  subsequent- 
ly given  It  up  to  the  plaintiff  In  order  to 
avoid  litigation*  (7)  That  his  honor  erred  hi 
not  allowing  the  defendant  to  show  by  the 
evidence  of  the  witness  R.  O.  Sams  that  the 
land  cut  over  was  really  at  the  time  of  the 
cutting  his  own  land,  or  the  land  of  any  other 
person  than  that  of  the  plaintiff;   the  error 

^mplained  of  being  that  tills  was  a  suit  for 


willful  and  malicious  trespass,  the  title  of  the 
plaintiff  being  denied  by  the  answer  of  the 
defendant  and  the  effect  of  such  ruling  being 
to  preclude  the  defendant  even  from  showing 
mitigation  of  damages;  and  it  being  the  rule. 
It  Is  respectfully  submitted  to  this  court  that 
the  defendant  would  have  the  right  to  prove 
the  title  to  the  land  at  the  time  of  the  cut- 
ting. In  himself  or  any  other  person  tban  the 
plaintiff,  notwithstanding  the  fact  he  may 
subsequently  have  surrendered  the  land  to 
the  possession  of  the  plaintiff  by  way  of  com- 
promise. In  order  to  avoid  litigation.    (8)  That 
the  court  erred  In  refusing  to  allow  the  de- 
fendant to  ask  the  witness  R.  O.  Sams  the 
question  as  to  whether  or  not  the  line  of 
Samuel  f efferles'  land  as  contained  In  the 
deed  from  H.  G.  Gaffney  to  Samuel  Jefferles 
and  others  called  for  the  line  on  the  land  of 
the  plaintiff  as  first  surveyed  by  him,  and  19 
to  which  the  defendant  claimed  to  have  cut; 
the  error  being  that  even  if  the  land  over 
which  the  cutting  was  done  should  be  proven 
to  be  the  plaintiff's  land,  still  the  defendant 
might  show  peaceable  possession  thereof.  In 
mitigation  of  damages.    (9)  The  circuit  Judge 
erred  In  refusing  to  allow  the  defendant  to 
prove  the  boundary  of  defendant's  land  ad- 
jacent to  plaintiff's  by  the  witness   R.   O. 
Sams;    the  error  complained  of  being  that 
this  was  a  cross-examination,  and  defendant 
should  be  allowed  to  make  out  his  whole 
case.  If  possible,  by  plaintiff^s  witnesses.    (10) 
That  the  circuit  judge  erred  In  ruling  out 
the  deed  from  H.  G.  Gaffney  and  others  to 
Samuel    Jefferles,    offered   In    evidence  and 
proven  by  the  witness  R.  O.  Sams,  to  show 
the  true  line,  in  mitigation  of  damage;    the 
error  committed  being  that  defendant  might 
show  by  any  competent  evidence  location  and 
possession,   in  mitigation  of  damages.     (11) 
That  the  court  erred,  after  modifying   his 
rulings  to  some  extent  in  not  requiring  the 
plaintiff  to  put  up  the  witness  R.  O.  Sams, 
that  he  might  be  cross-examined  by  the  de- 
fendant   The  error  complained  of  being  that 
his  honor  forced  the  defendant  to  use  wit- 
ness R.  O.  Sams  as  his  own  witness,  when 
all  of  the  evidence  could  have  been  procured 
by  cross-examination  of  said  witness.    (12) 
That  his  honor  erred  In  allowing  the  witness 
T.  J.  Stacy  to  testify  how  much  timber  there 
was  on  the  land  aileged  to  have  been  cut 
over,  forming  his  opinion  from  the  timber 
which  grew  on  adjacent  lands,  and  not  on  the 
land  itself;  the  error  complained  of  being  (a) 
that  his  opinion  is  inadmissible;  (b)  if  admis- 
sible at  all,  it  should  be  given  upon  the  tim- 
ber which  grew  on  the  land  alleged  to  have 
been  cut  over,  and  not  from  that  of  adja- 
cent land.    (13)  Because  the  court  erred  in 
allowing  the  witness  D.  W.  Cooper  to  testify 
the  amount  of  the  timber  cut  off  of  the  land 
In  dispute,  forming  his  Idea  from  'ordinary 
lands,'  and  not  from  the  laud  in  question; 
the  error  complained   of  being  (a)   that   It 
would  be  a  mere  matter  of  opinion,  which,  it 
is  respectfully  submitted,  was  not  competent; 
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(b)  if  the  witness  should  give  blB  opinion  at 
all,  it  sliould  be  from  the  facts  and  circum- 
stances and  knowledge  he  had  of  the  timber 
growing  on  the  land  in  question,  and  not 
that  on  'ordinary  lands';  (c)  especially  is  this 
true  when  the  witness  did  not  Imow  whether 
or  not  the  land  pointed  out  to  him  was  the 
land  in  question.  (14)  The  Judge  erred  in  al- 
lowing the  witness  George  Moss  to  testify 
he  'supposed  it  was  the  plaintifif*B  land  now/ 
oyer  the  objection  of  defendant's  counsel; 
the  error  complained  of  being  that  the  wit- 
ness was  merely  giving  his  opinion  or  sup- 
position of  the  ownership  of  land,  when  the 
deed  proving  the  location  of  the  land  was  al- 
ready in  evidence.  (15)  The  court  erred  in 
allowing  the  witness  George  Moss  to  testify 
what  was  said  to  him  by  the  son  of  the 
plaintiif,  without  ever  connecting  him  pre- 
viously or  subsequently  with  any  agency 
from  the  plaintiff,  and  saying  which  son  it 
was  that  gave  him  the  notice;  the  error  com- 
plained of  being  that  it  was  hearsay  evidence. 
(16)  The  court  erred  in  allowing  witness  Bd. 
McDonald  to  testify,  over  the  objection  of 
defendant's  attorney,  as  to  wood  which  he 
cut  in  1893r  the  error  complained  of  being 
that  it  was  before  the  time  alleged  in  the 
complaint  at  which  the  cutting  was  done, 
and  against  which,  if  alleged,  the  statute  of 
limitation  could  have  been  pleaded.  (17)  Be- 
cause the  Judge  allowed  the  witness  W.  H. 
Perry  to  testify  for  the  plaintiff,  ovef  the  ob- 
jection of  the  defendant,  as  to  other  acts  of 
trespass  than  those  alleged  in  the  complaint; 
the  error  complained  of  being  that  such  evi- 
dence would  unjustly  influence  the  Jury  in 
giving  a  verdict  against  the  defendant  for  the 
trespass  alleged  in  the  complaint,  and  would 
prejudice  and  bias  the  Jury  against  the  de- 
fendant (18)  Because  the  court  erred  In  re- 
fusing to  allow  defendant's  attorney  to  ask 
the  witness  M.  C.  Perry  the  question  whether 
or  not  the  defendant  in  this  action,  Samuel 
Jefferles,  was  not  a  witness  for  the  carpet 
mill  in  the  suit  between  this  witness  and  the 
carpet  mill;  the  object  of  the  question'  being 
to  show  the  motive  of  the  bringing  of  this  suit 
against  this  defendant,  and  to  discredit  his 
testimony.  (19)  Because  his  honor  erred  in 
not  granting  defendant's  motion  for  a  non- 
suit, It  being  respectfully  submitted  to  this 
court  that,  under  a  proper  construction  of  .the 
deed  by  which  the  plaintiff  held,  that  she 
had  only  a  life  estate  in  the  property,  and 
that  all  of  the  injury  proven  was  injury  done 
by  the  cutting  of  timber  on  the  place  over 
which  she  had  no  control,  and  which  In  no 
wise  injured  her  possession,  and  theVe  being 
no  proof  of  damage  or  Injury  to  her  posses- 
sion before  the  court  (20)  Because  the  court 
erred  in  not  allowing  the  witness  Mrs.  M.  K. 
Aders  to  testify  as  to  a  conversation  had  with 
a  son  of  the  plaintiff  before  that  son  had  been 
put  upon  the  stand,  when  he  had  allowed  the 
plaintiff  to  testify  as  to  statements  made  by 
the  plaintiff  to  hands  and  laborers  of  the  de- 
fendant before  proving  or  showing  any  agen- 


cy or  connection  between  the  defendant  and 
his  alleged  said  hands  and  employes.  (21) 
Because  his  honor  erred  in  ruling,  when  R. 
O.  Sams  was  put  up  as  a  witness  for  defend- 
ant, that  he  could  only  testify  as  to  where 
the  lines  had  been  run,  and  in  not  ruling, 
that  the  defendant  could  prove  that  all  of  the 
land  cut  over  was  really  his;  the  error  com- 
plained of  being,  it  is  respectfully  submitted 
to  this  court,  that  the  defendant  had  a  right 
to  prove  the  ownership  of  the  land  which  he 
cut  over,  in  himself,  notwithstanding  the  fact 
he  may  have  subsequently  given  up  the  land 
to  the  plaintiff  in  order  to  avoid  litigation. 
And  especially  is  this  true  inasmuch  as  the 
defendant  admits  that  under  the  compromise 
the  land  Is  the  property  of  the  plaintiff,  but 
it  is  further  respectfully  submitted  to  this 
court  that  he  had  a  right  to  show  the  true 
ownership  of  the  land  at  the  time  that  he 
committed  the  alleged  trespass.  (22)  Because 
the  court  erred  In  ruling  that  when  the  ques- 
tion was  asked  of  the  witness  R.  O.  Sams, 
*I8  that,  or  not,  the  plat  of  the  entire  ple^e 
of  Mrs.  Perry's  land?'  (being  objected  to  by 
the  plaintiff),  *You  caimot  ask  the  witness  a 
question  that  will  go  to  Invalidate  the  com- 
promise line  that  has  been  run;'  it  being  re- 
spectfully submitted  to  this  court  that  the 
question  asked  this  witness  did  not  tend  to 
invalidate  the  compromise  line  as  run,  but 
merely  to  show  where  the  true  line  was  at 
the  time  of  the  cutting  or  alleged  trespass, 
going  to  show  the  defendant's  right  to  do  the 
cutting.  (23)  Because  the  court  erred  in  over- 
ruling the  following  question  propounded  to 
witness  Samuel  Jefferles:  That  compromise 
line  that  was  run,  did  it,  or  not,  settle  all 
differences  between  you  and  Mrs.  Perry?' 
The  error  complained  of  being  that  it  is  set 
up  in  the  answer  that  It  was  a  settlement  of 
all  such  differences,  and,  there  being  no  reply 
to  the  answer,  the  defendant  had  the  right 
to  prove  the  allegations  of  his  answer.  (24) 
Because  his  honor  erred  in  charging  the  Jury 
as  follows:  'That  boundary  line  the  parties 
are  bound  by,-~bound  by  as  the  line  betwepn 
them,— because  they  have  writing  binding 
them;'  the  error  complained  of  being,  it  is 
respectfully  submitted,  because  it  precluded 
from  the  mind  of  the  Jury  the  original  right 
of  the  defendant  to  cut  timber  from  the  land 
as  his  own  land,  or  as  land  In  which  he  was 
in  lawful  possession  by  reason  of  the  first 
survey.  (25)  Because  the  court  erred  in  char- 
ging the  plaintiff's  fourth  request,  as  follows: 
'It  is  not  necessary  for  a  plaintiff  to  show 
that  he  was  in  actual  and  exclusive  posses- 
sion of  the  lands  in  question,  where  tres- 
pass is  alleged  at  the  time  of  the  trespass, 
but  It  Is  suflSclent  If  he  proves  that  he  was 
entitled  tp  possession  then;'  the  error  com- 
plained of  being  (a)  that  the  plaintiff  should 
be  in  actual  possession;  (b)  that  such  a 
charge  Is  a  practical  admission  to  the  Jury 
that  the  plaintiff  has  shown  a  right  of  pos- 
session, notwithstanding  the  fact  the  defend- 
ant had  been  precluded  from  showing  such 
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right  of  possession;  ic)  If  such  chaiige  should 
be  correct,  then,  it  Is  respectfully  submitted 
to  the  court,  all  the  previous  rulings  of  his 
honor  refusing  to  allow  the  defendant  to 
show  the  original,  true,  and  correct  line  as 
between  the  plaintiff  and  defendant  are  in- 
correct (26)  Because  his  honor  erred  in  not 
chai-ging  the  defendant's  first  request,  as  fol- 
lows: 'The  deed  under  \fhich  plaintiff  in  this 
action  holds  gives  her  only  a  life  estate,  and, 
in  considering  the  question  of  damages,  she 
could  recover  only  such  damages  as  have 
been  caused  to  her  life  estate;*  the  error  com- 
plained of  being  that  his  honor  should  have 
construed  the  deed  under  which  plaintiff  held, 
and  charged  the  Jury  that  she  could  recover 
only  so  much  damages  as  her  interest  would 
entitle  her  to.  (27)  Because  his  honor  erred 
in  refusing  to  charge  defendant's  fourth  re- 
quest, as  follows:  *If  the  defendant  should 
be  in  possession,  although  he  might  be  under 
a  mistaken  belief  that  It  was  his  property, 
this  will  prevent  a  recovery.'  (28)  Because 
4ils  honor  erred  in  refusing  to  charge  defend- 
ant's sixth  request,  as  follows:  *The  plain- 
tiff In  this  action  holds  only  a  life  estate 
under  her  deed,  and  could  not  cut  the  tim- 
ber from  the  property  herself,  only  for  the 
purpose  of  protecting  or  preserving  the  prop- 
erty, and  can,  therefore,  recover  only  such 
damages  as  she  proves  to  her  possession;* 
the  error  complained  of  being,  the  deed  un- 
der which  plaintiff  held  really  gave  her  only 
a  life  estate,  and  that  his  honor  should  have 
construed  the  deed  as  requested.  (29)  Be- 
cause his  honor  erred  in  refusing  to  charge 
the  defendant's  seventh  request,  as  follows: 
The  plaintiff  In  this  action,  having  only  a 
life  estate  in  the  land,  can  recover  no  dam- 
ages for  any  permanent  injury  to  the  land, 
unless  it  was  an  injury  to  her  possession; 
and,  if  It  should  be  an  Injury  to  her  pos- 
session, then  the  measure  of  damage  would 
be  actual  injury  or  damage  to  her  iwsses- 
sion;'  the  error  complained  of  being  that,  un- 
der a  proper  construction  of  the  deed  by 
which  the  plaintiff  held,  she  had  only  a  life 
estate  in  the  property,  and  by  refusing  to 
charge  the  request  his  honor  left  it  open  for 
the  Jury  to  recover  the  entire  injury  to  the 
property,  as  If  plaintiff  held  in  fee  simple. 
(30)  Because  the  court  erred  In  refusing  to 
charge  defendant's  tenth  request,  as  follows: 
'If  the  court  should  hold  that  the  deed. un- 
der which  plaintiff  claims  gives  her  an  In- 
terest in  the  land  equal  to  that  of  her  chil- 
dren, then  the  defendant  requests  the  court 
to  charge  the  Jury  that  the  plaintiff  can  re- 
cover no  more  damages  than  would  be  her 
pro  rata  share  In  the  land,  and  the  measure 
of  damages  would  be  the  value  of  the  trees 
cut  from  the  land,  unless  the  cutting  was 
done  in  a  willful  and  malicious  manner,  with- 
out regard  to  the  right  of  the  plaintiff;'  the 
error  complained  of  being  that,  under  a  prop- 
er construction  of  the  deed  under  which  plain- 
tiff held,  that  she  could  at  least  have  no 
greater  Interest  in  the  land  than  that  of  a 


co-tenant  with  her  children,  and  as  such  co- 
te aant  she  could  not  recover  the  entire 
amount  of  damages  sustained  to  the  land  it- 
self .in  favor  of  this  plaintiff.  (31)  Because 
the  court  erred  in  refusing  to  charge  defend- 
ant's eleventh  request,  as  follows:  'If  the 
court  should  hold  that  the  deed  under  which 
plaintiff  claims  gives  her  a  fee-simple  title 
to  the  property,  then  the  defendant  requests 
the  court  to  charge.  The  measure  of  dam- 
ages would  be  the  value  of  the  trees  cut 
from  the  land,  unless  such  was  done  in  a 
willful  and  malicious  manner  and  without  re- 
gard to  the  rights  of  the  plaintiff;'  the  error 
complained  of  being  that  In  refusing  to 
charge  this  request  the  court  left  it  open  for 
the  Jury  to  give  a  greater  damage  than  the 
value  of  the  trees  cut,  whether  the  cutting 
was  done  willfully,  maliciously,  or  not.  (32) 
Because  his  honor  erred  In  charging  the  Jury 
as  follows:  'Well,  her  title  has  been  intro- 
duced here  by  a  deed  upon  the  construction 
of  which  there  is  a  question,— a  life  tenant 
under  the  deed,  or  a  Joint  tenant  with  the 
children,  or  a  tenant  in  fee.  For  the  pur- 
pose of  this  case,  I  charge  you  that,  whether 
a  life  tenant  or  a  tenant  In  fee,  she  has  a 
right  to  bring  this  action,  and  to  recover  of 
the  defendant  such  damages  as  she  proves, 
of  the  character  alleged  in  the  complaint; 
that  is,  the  cutting  and  carrying  off  of  the 
timber.  She  has  the  right  to  bring  action, 
and  she  has  the  right  to  recover  whatever 
amount  of  damages— whatever  trespass— she 
has  established  against  the  defendant;'  the 
error  complained  of  being  that  in  falling  and 
neglecting  to  constnie  the  deed  under  which 
the  plaintiff  held,  and  In  falling  to  charge 
the  Jury  the  interest  and  right  of  the  plain- 
tiff under  the  said  deed,  the  plaintiff  asking 
for  the  entire  value  of  the  property  injured, 
his  honor  left  it  open  for  the  Jury  to  give 
to  this  plaintiff  the  entire  damage  to  the 
premises  caused  by  the  cutting  of  the  trees, 
the  same  as  if  she  were  the  owner  In  fee, 
whereas,  it  is  respectfully  submitted  to  this 
court  that  the  law  makes  a  distinction  as 
to  the  rights  of  a  tenant  for  life  and  ten* 
ant  in  common,  or  an  owner  hi  fee,  to  re- 
cover hi  such  an  action  as  this,  and  his 
honor  erred  In  not  making  such  a  distinction 
in  his  charge,  and  stating  to  the  Jury  the  re- 
spective rights  of  each  party  or  parties  In 
the  said  class  or  classes.  (33)  Because  his 
honor  erred  in  charging  the  Jury  as  follows: 
•Therefore  you  must  value  It  as  if  it  were 
there  before  removal,  or  value  it  as  It  stood 
there  before  It  was  cut,  because  that  was  the 
plaintiff's  property;'  the  error  complained  of 
being  that  this  was  a  charge  upon  the  facts. 
(34)  Because  the  court  erred  in  overruling 
defendant's  motion  to  require  plaintiff  to 
elect,  and  in  not  requiring  the  plaintiff  to 
elect,  which  cause  of  action  she  would  go  to 
trial  on." 

J.  C.  .Tefferles,  for  appellant    Duncan,  San 
ders.  Hall,  Hart  &  Bell,  for  respondent 
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POPE,  J.  (after  stating  the  facta).  This 
action  came  on  for  ti'ial  at  the  special  term 
of  the  court  of  common  pleas  for  Cherokee 
county  on  the  .13th  day  of  November,  1900, 
before  the  Honorable  J.  H.  Hudson,  sitting 
as  special  Judge,  and  a  Jury.  A  verdict  was 
rendered  for  the  plaintiff  for  the  sum  of  $75. 
After  entry  of  Judgment  thereon,  the  defend- 
ant appealed  therefrom  on  34  grounds..  The 
report  of  the  case  will  set  out  these  grounds 
of  appeal.  We  will,  in  passing  upon  the 
grounds  of  appeal,  classify  the  same. 

First,  that  the  circuit  Judge  erred,  as  polat- 
ed  out  by  the  thirty-fourth  ground  of  appeal, 
in  not  requiring  the  plaintiff  to  elect  which 
cause  of  action  she  would  go  to  trial  upon; 
the  appellant  claiming  that  the  complaint  set 
up  two  causes  of  action.  In  her  complaint, 
in  the  first  article  thereof,  the  plaintiff  al- 
leged that  she  was  the  owner  of  a  certain 
tract  of  land,  containing  about  60  acres, 
which  was  separated  from  lauds  owned  by 
the  defendant  by  an  agreed  boundary,  under 
the  hands  and  seals  of  the  plaintiff  and  de- 
fendant, which  agreement  was  set  out  by  a 
copy  thereof  attached  to  the  complaint.  The 
second  article  is  as  follows:  *'{2)  that  dur- 
ing the  months  of  August,  September,  Octo- 
ber, November,  and  December,  1894,  and  the 
mouths  of  January,  February,  March,  April, 
and  May.  1895,  and  especially  during  the  win- 
ter and  spring  of  1895,  the  defendant  will- 
fully, unlawfully,  and  maliciously,  and  agalns,t 
the  express  protest  and  wish  of  the  plaintiff, 
and  after  notice  from  the  plaintiff  not  to  do 
so,  entered  upon  the  lands  of  the  plaintiff 
hereinbefore  described,  and  cut  or  had  cut 
therefrom  a  large  quantity  of  timber,  of  oak, 
poplar,  and  other  valuable  varieties,  of  the 
aggregate  value,  as  plaintiff  is  informed  and 
believes,  of  $500,  and  sold,  used,  destroyed, 
or  otherwise  disposed  of  the  same,  without 
paying  to  the  plaintiff  the  value  thereof,  not- 
withstanding the  plaintiff  had  repeatedly  no- 
tified and  requested  the  defendant  to  desist 
from  said  trespass,  thereby  greatly  injuring 
said  land  of  plaintiff,  to  her  loss  and  dams^ge 
in  the  sum  of  $800."  The  third  article  names 
the  persons  who  were  in  the  employ  of  the 
defendant  when  the  alleged  trespasses  were 
committed.  We  agree  with  the  circuit  Judge 
that  the  cause  of  action  alleged  by  the  plain- 
tiff to  exist  as  against  the  defendant  is  only 
one,  and  therefore  overrule  this  ground  of 
appeal. 

The  next  group  of  exceptions  complain  that 
improper  testimony  was  admitted  against  the 
defendant's  objection:  (a)  That  Mrs.  Eliza- 
beth  Perry,  as  complained  in  the  first  ex- 
ception, was  allowed  to  testify  that  certain 
parties  cut  her  timber,  without  first  proving 
that  they  were  agents  of  the  defendant  Of 
course,  if  this  testimony  was  not  afterwards 
connected  by  proof  of  the  agency  of  such 
parties  for  the  defendant.  It  would  not  have 
been  competent  But  it  was  afterwards  fully 
connected    with    the    defendant    Therefore 


there  was  no  error.  The  first  exception  is 
overruled,  (b)  That  Mrs.  Perry,  the  plain- 
tiff, testified  as  to  what  she  told  these  agents 
of  defendant  while  they  were  cutting  tim- 
ber on  her  land.  There  was  no  error  here, 
because  Mrs.  Perry  had  the  right  to  testify 
as  to  what  she  told  these  witnesses,  for  the 
knowledge  of  the  agent  was  the  knowledge 
of  the  principal,  and,  to  have  this  knowledge, 
plaintiff  had  to  speak,  or  had  the  right  to 
speak.  So  the  second  exception  is  overruled, 
(c)  That  Mrs.  Perry  had  no  right  to  testify 
what  she  told  her  son,  as  her  agent  to  do 
as  to  putting  up  certain  notices,  and  what  he 
had  Mr.  Webster  to  do.  This  was  without 
harm  to  the  defendant,  for  the  son'  after- 
wards stated  what  he  did  as  to  the  notices 
under  his  mother's  direction  and  as  her 
agent  The  third  exception  is  overruled,  (d) 
That  Mrs.  Elizabeth  Perry  had  no  right  to 
testify  as  to  the  contents  of  written  notices, 
because  idsulficient  proof  was  given  as  to 
their  loss.  We  think  that  the  proof  of  the 
loss  of  the  notices  was  necessary  before  their 
contents  could  be  given  by  way  of  secondary 
evidence.  But  the  loss  of  these  written  no- 
tices was  established;  hence  secondary  proof 
as  to  the  contents  of  such  written  notices 
was  competent  The  fourth  exception  must 
be  overruled. 

The  next  exception  (the  fifth)  relates  to  the 
refusal  of  the  circuit  Judge  to  allow  any 
evidence  as  to  a  suit  between  the  plaintiff 
against  the  carpet  mill  for  damages  to  be 
given  in  evidence  In  the  cause  at  bar.  We 
are  at  loss  to  conceive  what  connection  a 
suit  for  damages  for  coloring  the  waters  in 
a  branch  on  plaintiff's  land  by  the  carpet 
mill  could  have  with  the  cau£e  at  bar.  To 
admit  such  testimony  would  open  the  door 
to  the  retrial  of  the  suit  of  Mrs.  Elizabeth 
Perry  against  the  carpet  mill.  Such  testi- 
mony was  inadmissible.  Let  the  fifth  ex- 
ception be  overruled. 

We  will  next  consider  the  sixth,  seventh, 
ninth,  tenth,  and  eleventh  exceptions  relat- 
ing as  they  do  to  the  witness  R.  O.  Sams. 
It  seems  that  Mr.  Sams  was  a  surveyer,  and 
as  such  had  not  only  run  the  dividing  line 
between  the  plaintiff's  and  defendant's  lands, 
but  had  also  run  a  previous  line  betwixt 
them.  The  circuit  Judge  was  In  earnest  to 
keep  out  of  the  testimony  in  this  cause  any 
statements  by  witnesses  as  to  what  differen- 
ces had  been  settled  by  the  plaintiff  and  the 
defendant  by  a  deed  signed,  sealed,  and  de- 
live(red  by  them  some  time  in  May,  1895. 
The  deed  must  speak  for  itself.  The  follow- 
ing is  a  copy  of  such  Instrument:  '*State  of 
South  Carolina,  Spartanburg  County.  Arti- 
cles of  agreement  made  this,  the  thirtieth 
day  of  May,  in  the  year  of  our  Lord  one 
thousand  and  eight  hundred  and  ninety-five, 
between  Mrs.  Elizabeth  Perry,  wife  of  A. 
J.  Perry,  party  of  the  first  part,  and  Sam- 
uel Jefferies,  party  of  the  second  part,  both 
of  Gaffney  City,  state  and  county  aforesaid. 
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wltnesseth,  that  whereas  a  difference  of  opin- 
ion has  arisen  between  the  party  of  the  first 
part  and  the  party  of  the  second  part  as  to 
the  boundary  line  of  the  lands  of  said  par^ 
ties,  and  between  said  parties,  said  lands 
lying  in  or  near  the  incorporate  limits  of 
said  town,  Gaffney  City;  and  whereas,  said 
parties  are  desirous  of  deciding  upon  and 
establishing  a  permanent  line  between  them- 
selves, their  heirs,  executors,  administrators, 
and  assigns,  and  thus  avoid  any  litigation 
respecting  the  seme:  •  Now,  know  all  men  by 
these  presents,  that  in  consideration  of  the 
iKatters  and  things  hereinbefore  expressed, 
and  in  order  to  settle  In  a  friendly  manner 
all  existing  differences  respecting  said  line, 
it  is  mutually  covenanted  and  agreed  by  and 
betwe^i  said  parties  that  the  following  de- 
scribed line  shall  forever  hereafter  be  taken, 
accepted,  known,  and  established  as  the 
boundary  lUie  separating  the  said  lands  of 
said  parties:  Said  line  beginning  *  *  *. 
It  is  mutually  agreed  that  all  the  covenants 
and  agreements  herein  contained  shall  ex-r 
tend  to  and  be  obligatory  upon  the  heirs, 
executors,  administrators,  and  assigns  of  the 
respective  parties  hereto.  In  witness  where- 
of, the  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals  at  Gaffney 
City,  S.  C,  the  day  and  year  first  above  writ- 
ten. Eli2sabeth  Perry.  [Seal.]  Sam'l  Jeffer- 
ies.  [Seal.]  Signed,  sealed,  and  delivered  in 
the  presence  of  J.  D.  Jones,  J.  E.  Webster, 
B.  S.  Lipscomb."  The  parties  plaintiff  and 
defendant  having  thus  solemnly  settled  what 
was  the  dividing  line  between  their  respective 
adjoining  lands,  it  was  very  natural  for  the 
trial  Judge  to  hold  the  parties  to  their  own 
deed,  and  it  was  altogether  proper.  But 
there  was  one  standpoint  from  which  testi- 
mony as  to  the  lands  butting  upon  this  di- 
viding line  might  be  pertinent,  and  that  was 
because  the  plaintiff  in  her  complaint  had 
charged  the  defendant  with  a  malicious  and 
willful  disregard  of  her  rights  as  affecting 
lands  adjoining  this  dividing  line.  Therefore, 
to  negative  this  allegation  of  wanton,  mali- 
cious, and  willful  disregard  of  plaintiff's  right, 
the  defendant  might  show  that  up  to  25th 
day  of  May,  1805,  he  had  claimed  the  lands 
trespassed  upon  as  his  own.  The  trial  Judge 
saw  this  distinction  after  he  had  ruled  this 
testimony  incompetent,  and  on  coming  into 
court  after  recess,  and  on  the  same  day,  he 
announced  that  the  defendant  was  entitled 
to  have  Mr.  Sams  testify  as  to  the  posses- 
sion of  these  lands,  so  far  as  negativing 
malice,  etc.  But  on  the  reassembling  of  the 
court  the  illness  of  defendant  was  announced, 
and  the  trial  was  postponed  until  a  future 
day  in  the  same  week.  When,  on  Friday, 
the  trial  was  resimied,  the  plaintiff  declined 
to  restore  the  witness  R.  O.  Sams  for  a  new 
cross-examination,  and  subsequently  the  de- 
fendant had  to  place  him  on  the  stand  as 
his  own  witness,  when  he  was  allowed  to 
testify  fully  as  to  this  matter.    These  excep- 


tions suggest  error  as  follows:  *'(6)  That  the 
witness  R.  O.  Sams  should  have  been  al- 
lowed to  testify  fully  as  to  boundary  and 
lines  of  survey  made  by  him,  as  defendant 
wished  to  show  that  the  line  up  to  which  he 
had  cut  timber  was  really  his  own  land,  al- 
though he  may  have  subsequently  given  it 
up  to  plaintiff."  W^  do  not  think  this  ex- 
ception correctly  points  out  the  difficulty  as 
to  this  testimony.  It  was  not  competent  to 
show  anything  that  would  tend  to  weaken 
this  boundary  line.  The  solemn  deed  of  the 
parties  as  to  this  boundary  line  shut  off  all 
inquiry  except  as  we  have  heretofore  pointed 
out  All  this  witness  could  have  been  al- 
lowed to  testify  on  this  point  was  as  to  the 
claim  of  defendant,  under  his  own  deed  and 
prior  to  26th  May,  1805.  (7)  This  exception 
is  Just  about,  in  effect,  what  we  have  Just 
stated  to  be  the  purport  of  6.  (8)  This  ex- 
ception is  practically  the  same  as  6  and  7. 
(0)  This  exception  is  very  nearly  akin  to  6, 
7,  and  8.  (10)  This  exception  is  about  the 
same  as  the  others.  We  think  the  after- 
thought of  the  trial  Judge  was  more  in  con- 
sonance with  Justice  than  his  first  ruling. 
But  inasmuch  as  he  corrected  his  error,  in 
the  manly  way  he  did,  in  the  afternoon  of  the 
day  of  his  first  ruling,  he  thereby  corrected 
any  error.  The  eleventh  exception  complalnst 
that  the  witness  R.  O.  Sams  was  not  re- 
stored to  the  witness  stand  as  plaintiff's  wit- 
ness, so  that  the  defendant  could  have  had 
the  benefit  of  his  testimony  on  a  cross-ex- 
amination of  such  witness.  We  think  the 
defendant  is  right  in  his  contentl<Ki  that  this 
witness  should  have  been  restored 'to  tbe  wit- 
ness stand  as  plaintiff's  witness.  The  error 
by  which  a  cross-examination  was  denied  the 
defendant  was  that  of  the  trial  Judge.  The 
trial  Judge  had  control  of  the  machinery  of 
his  court  It  was  therefore  in  his  power  to 
have  had  the  plaintiff  recall  this  witness  as 
his  own  for  the  purpose  of  a  cross-examina* 
tion  by  the  defendant  And,  if  It  had  been 
80  that  the  cross-examination  of  this  wit- 
ness would  have  negatived  all  proof  as  to  the 
locus  in  quo  of  the  trespass,  a  nonsuit  might 
have  been  the  result  But  there  are  two  rea- 
sons why  tbls  exception  cannot  stand.  (1) 
The  witness  was  restored  for  full  examina- 
tion by  the  defendant  and  he  thus  obtained 
the  full  benefit  of  his  testimony;  (2)  there 
was  other  proof  as  to  the  dividing  line  and 
the  trespasses  of  the  defendant  No  nonsuit 
could^  therefore,  have  followed.  This  excep- 
tion iB  overruled. 

The  next  group  of  exceptions  embrace  the 
twelfth,  thirteenth,  fourteenth,  and  fifteenth 
grounds  of  appeal.  These  relate  to  the  giv* 
ing  of  opinion  as  to  the  amount  of  the  wood 
cut  by  the  agents  of  the  defendant  upon  the 
land  of  plaintiff.  The  defendant  errs  in  bqi>- 
posing  that  the  testimony  objected  to  was 
the  giving  of  an  opinion  by  these  witnesses. 
Each  one  spoke  of  his  own  knowledge  of  the 
land  and  the  timber  growing  thereon  at  the 
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time  of  the  alleged  trespass.  Their  estimate 
of  the  amount  of  the  timber  actually  cut  was 
from  a  comparison  of  the  yield  of  cords  on 
contiguous  acres,  which  were  cut  and  meas- 
ured by  cords  with  the  timber  cut  down  on 
plaintiff's  lands  which  was  not  actually  meas- 
ured by  the  witnesses.  There  is  nothing  to 
complain  of  in  allowing  these  witnesses  to 
make  this  estimate  by  comparing  the  cords 
actually  made  with  what  the  same  timber 
on  adjoining  lands  yielded  in  cords.  It  Is 
seldom  that  mathematical  accuracy  can  be 
reached  in  such  matters.  As  near  to  this  as 
human  Intelligence  can  come  in  estimates  is 
the  next  best  method  in  such  cases.  So  far 
as  the  opinion  of  the  witness  Moss,  when 
asked  as  to  whose  lands  he  cut  and  hauled 
timber  from,  that  the  lands  belonged  to  the 
plaintiff,  is  concerned,  there  could  be  no  ob- 
jection to  his  statement  that  such  lands  were 
on  the  side  of  the  agreed  line  admitted  to 
be  on  Mrs.  Perry's  side  of  the  said  line. 
These  exceptions  are  overruled. 

As  to  the  sixteenth  exception,  relating  as 
It  does  to  the  testimony  of  the  witness  Ed. 
McDonald,  who  stated  that  he  cut  the  timber 
in  the  year  1893,  it  cannot  avail  the  defend- 
ant The  matter  of  dates  is  difficult,-  after 
the  lapse  of  years,  to  speak  of  with  accuracy. 
The  fact  of  cutting  the  timber  and  by  whose 
direction  was  the  object  The  correct  date 
could  be  given  by  this  witness  or  by  any 
other  witnesses  "who  knew  the  exact  date." 
This  exception  is  overruled. 

The  seventeenth  exception  relates  to  an 
alleged  error  of  the  trial  judge  in  permitting 
the  witness  W.  H.  Perry  to  testify  to  other 
acts  of  trespass  than  those  set  up  in  the 
complaint.  When  it  is  remembered  that  the 
answer  of  the  defendant  distinctly  set  up 
*'that  since  the  said  boundary  line  had  been 
established  defendant  has  duly  recognized 
the  same,  and  has  never  gone  beyond  the 
same,"  this  testimony  was  material.  This 
exception  is  overruled. 

As  to  the  eighteenth  reception,  relating  as 
it  does  to  the  alleged  error  of  the  trial  judge 
in  declining  to  allow  the  defendant  to  ask 
plaintiff's  witness  M.  C.  Perry  whether  the 
defendant  was  not  a  witness  for  the  carpet 
mill  in  the  suit  brought  by  the  plaintiff 
against  it  if  error  at  all,  was  harmless  error, 
for  the  reason  that  the  defendant,  Samuel 
Jefferles,  was  allowed  to  state  the  fact.  The 
exception  is  overruled. 

As  to  the  twentieth  exception,  which  com- 
plains that  one  of  defendant's  witnesses  was 
not  allowed  to  testify  as  to  the  answer  given 
by  one  of  the  sons  of  plaintiff  in  a  conver- 
sation with  the  said  son,  it  may  be  stated 
that  It  was  not  offered  to  contradict  such 
son  as  a  witness.  It  was  therefore  purely 
hearsay,  and  on  that  account  was  not  admis- 
sible.   The  exception  is  overruled. 

We  will  next  dispose  of  the  twenty-first 
and  twenty-second  exceptions,  relating  as 
they  do  to  the  witness  R.  O.  Sams.    It  seems 


that  the  defendant,  in  his  cross-examination 
of  this  witness,  sought  to  obtain  his  testi- 
mony on  the  matter  of  his  survey  of  the 
lands  of  the  plaintiff,  so  as  to  reach  the  es- 
tablished boundary  between  her  lands  and 
those  of  the  defendant  The  court  ruled 
that,  as  between  the  plaintiff  and  defendant, 
their  deed  was  conclusive  between  them.  In 
this  matter  the  trial  judge  was  right  for  that 
solemn  instrument  between  these  parties  set- 
tled the  matter  between  them.  These  ex- 
ceptions are  overruled. 

'  Exception  19  complains  that  the  trial  judge 
erred  in  not  granting  a  nonsuit;  "it  being 
respectfully  submitted  to  this  court  that,  un- 
der a  proper  construction  of  the  deed  by 
which  the  plaintiff  held,  she  had  only  a  life 
estate  in  the  property,  and  that  all  of  the 
injury  proven  was  injury  done  by  the  cut- 
ting of  timber  on  the  place  over  which  she 
had  no  control,  and  which  in  no  wise  injured 
her  possession,  there  being  no  proof  of  dam- 
age or  injury  to  her  possession  before  the 
court"  This  deed  thus  in  controversy  was 
as  follows:  "Know  all  men  by  these  pres- 
ents, that  I,  Marion  Amos,  of  the  county  of 
Spartanburg,  in  the  state  aforesaid,  in  con- 
sideration of  the  natural  love  and  affection 
which  I  have  for  my  daughter,  Elizabeth  Per- 
ry, wife  of  A.  J.  Perry,  of  Madison  county, 
in  the  state  of  Georgia,  have  granted,  given, 
and  released,  and  by  these  presents  do  grant 
give,  and  release,  unto  the  said  Elizabeth 
Perry,  all  of  that  piece  or  parcel  of  land 
[here  describing  land  in  dispute].  Said  land 
is  estimated  by  me  at  $400,  and  is  consid- 
ered as  an  advancement  to  her  for  tliat 
amount  to  be  deducted  out  of  her  part  of 
my  estate  in  its  final  settlement  after  my 
decease,  together  with,  all  and  singular,  the 
rights,  hereditaments,  and  appurtenances  to 
the  said  premises  belonging  or  in  any  wise 
incident  or  appertaining.  To  have  and  to 
hold,  all  and  singular,  the  premises  before 
mentioned  unto  the  said  Elizabeth  Perry,  and 
her  children  after  her,  forever.  And  I  do 
hereby  bind  myself,  my  heirs,  executors,  and 
administrators,  to  warrant  and  forever  de- 
fend, ail  and  singular,  the  said  premises  unto 
the  said  Elizabeth  Perry,  and  her  children 
after  her,  against  me  and  my  heirs,  and  all 
others  lawfully  claiming  or  to  claim  a  part 
forever."  The  trial  judge  denied  the  motion, 
but  did  not  enter  into  an  extended  construc- 
tion of  the  deed.  He  certainly  reached  the 
conclusion  that  Mrs.  Perry  and  her  children 
were  not  made  tenants  In  common,  but  that 
Mrs.  Perry  was  by  the  terms  of  the  deed 
certainly  entitled  to  the  full  and  complete 
possession  of  said  lands,  as  a  tenant  for  life, 
or  in  fee  conditional,  or  in  fee  simple.  He 
did  not  say  which,  nor  will  we.  The  trial 
judge  certainly  held  that,  if  the  defendant 
Interfered  with  the  plaintiff's  possession  of 
that  land  covered  by  the  deed,  the  plaintiff 
had  a  right  of  action  therefor.  Her  children 
were  only  to  have  said  lands  "after  her." 
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We  agree  with  the  trial  Judge,  but  we  might 
as  well  remark  Just  here  that  the  only  con- 
struction of  this  deed  to  which  the  defendant 
was  entitled  was  as  to  the  plaintiff's  right  of 
possession.  As  to  these  matters  we  may  have 
more  to  say  hereinafter.  This  exception  is 
overruled. 

The  next  group  of  exceptions  comprise  the 
twenty-fourth,  the  thirty-second,  and  the 
thirty-third  grounds  of  appeal,  (a)  The  twen- 
ty-fourth complains  that  the  trial  Judge,  in 
charging  the  Jury,  said:  "That  boundary  line 
the  parties  are  bound  by,— bound  by  as  the 
line  between  them,  because  they  have  a  writ- 
ing binding  them,"— and  thus  shuts  out  of  the 
minds  of  the  Jury  "the  original  right  of  the 
defendant  to  cut  timber  from  the  land  as 
his  own  land,  or  as  land  of  which  he  was  in 
lawful  possession  by  reason  of  the  first  sur- 
vey." The  trial  Judge  had,  at  defendant's 
request,  charged  the  Jury:  "Possession  or 
ownership  of  another  portion  of  a  tract  of 
land  is  not  sufficient  to  maintain  this  action, 
unless  ownership  of  the  particular  portion 
sued  upon  Is  shown.'*  He  had  also  charged 
the  fifth  request:  "If  the  defendant  was  in 
actual  possession,  and  was  under  the  honest 
belief  that  it  was  his  property,  the  Jury  can- 
not find  punitive  damages  against  him." 
With  these  distinct  charges  to  the  Jury,  we 
cannot  say  that  there  was  any  error  in  the 
language  of  the  charge  as  covered  by  this 
exception.  It  is  overruled,  (b)  This  excep- 
tion (32)  quotes  certain  language  of  the  trial 
judge  as  to  the  deed  under  which  the  plain- 
tiff held  her  land,  wherein  he  charged  the 
jury  that  tlie  plaintiff,  whether  as  life  ten- 
ant or  tenant  in  fee,  has  the  right  to  bring 
this  action,  etc.,  and  then  alleges  that  the 
trial  Judge  erred  In  not  construing  the  deed 
so  that  it  might  be  learned  If  the  trial  Judge 
meant  to  charge  the  Jury  whether  the  plain- 
tiff could  recover  the  entire  damages  resulting 
from  cutting  the  timber  and  hauling  it  away, 
or  only  a  part,  and,  if  a  part,  what  propor- 
tion of  the  whole  damages.  It  is  evident 
that  the  trial  Judge  meant,  in  his  charge  to 
the  Jury,  to  say  that  the  plaintiff,  imder  the 
deed,  was  entitied  to  recover,  not  a  part,  but 
the  whole,  of  the  damages  resulting  from  cut^ 
tkig  and  hauling  away  the  timber  from  the 
land  in  controversy.  We  have  before,  in 
treating  of  the  nonsuit,  considered  the  deed. 
This  exception  Is  overruled,  (c)  The  thirty- 
third  ground  of  appeal  complains  that  the 
trial  Judge  charged  upon  the  facts  when  he 
stated  to  the  Jury:  "Therefore  you  must  val- 
ue it  as  If  it  were  there  before  removal,  or 
value  it  as  it  stood  there  before  it  was  cut, 
because  that  was  the  plaintifiTs  property." 
This  court  has  frequently  called  attention  to 
the  danger  of  injustice  to  the  trial  Judge  in 
extracting  only  a  part  of  the  charge.  Coun- 
sel do  not  mean  to  do  this,  but  probably  in 
the  hurry  of  the  preparation  of  exceptions 
this  fs  made  the  result.  So  we  will  give  the 
charge  itself  on  this  point.    "It  is  necessary 


by  the  preponderance  of  the  evidence  to  your 
satisfaction  that  she  develops  the  fact  that 
she  is  the  owner  of  the  land  trespassed  upon; 
that  the  defendant  did  trespass  upon  It;  did 
cut  and  carry  off  the  timber  therefrom;  and 
she  must  satisfy  you  by  the  preponderance 
of  the  testimony,  also,  as  to  the  question  of 
trespass,  and  the  value  of  the  timber  cut  and 
carried  from  It.  Now,  gentlemen,  you  must— 
In  estimating  that,  you  must  estimate  the 
value  of  that  timber  as  it  was  cut,  the  year 
it  was  cut,  what  was  the  value  of  It.  If  you 
view  It  as  cord  wood,  why  you  must  find  the 
net  value  of  it;  the  number  of  cords;  the 
value  as  the  timber  lay  upon  the  ground; 
because  she  Is  seeking  to  recover  the  value 
of  timber  cut  and  carried  away.  The  value 
would  be  as  it  was  cut.  Now,  what  expense 
she  would  necessarily  Incur  In  reducing  it  to 
cord  wood  would  have  to  be  taken  into  con- 
sideration as  the  value,  if  your  finding  is  on 
that  score.  Therefore  you  must  value  it  as 
if  It  were  there  before  removal,  or  value  It 
as  It  stood  there  before  It  was  cut,  because 
that  was  the  plaintiff's  property.  For  in- 
stance, take  the  standing  timber;  then  you 
would  have  to  estimate  from  the  evidence 
the  part  cut  and  the  value  standing,  or  the 
trees  felled;  then  you  must  ascertain  the 
part  cut,  and  the  value  of  those  cut.  Now. 
to  illustrate  what  I  mean  from  that,  if  you 
should  find,  for  instance,— If  .you  should  find 
that  there  were  ten  cords,  trees  cut  enough 
to  make  ten  cords,  or  twenty  cords,  or  any 
special  number  of  cords  of  wood,  on  an  acre 
of  land  cut  up.  then  you  would  have  to  es- 
timate the  net  value  of  those  cords,  value 
of  the  cords  of  wood,  as  If  she  had  them  cut 
and  hauled  off  and  sold.  I  believe,  gentle- 
men, that  is  about  the  mode,  manner,  to 
reach  the  actual  value  of  timber  cut  and 
hauled  away.  If  you  find  that  they  were 
logs,  saw  logs,  you  will  estimate  what  kind 
of  timber— tlie  number  of  feet  of  timber— 
tliose  logs  would  make.  Estimate  the  amount 
of  transporting  them  to  the  mill  and  con- 
verting them  into  planks.  I  think  that  is 
the  proper  mode.  So  if  you  find  that  the 
defendant  trespassed  (whether  he  did  or  not 
is  the  question)  on  the  lands  of  the  plain- 
tiff— If  he  did,  you  must  ascertain  to  what 
extent,— Just  how  much  timber  he  cut  and 
carried  away,  and  the  value  of  it  as  It  was 
there  In  its  unconverted  shape."  It  is  thus 
apparent  from  the  context  of  this  part  of  the 
charge  of  the  trial  Judge  that  he  was  laying 
down  to  the  Jury  the  methods  by  which  they 
must  be  governed  in  doing  exact  Justice  to 
these  parties.  No  charge  upon  the  facts  was 
had.  The  words  excepted  to  were  a  part  of 
the  rule  for  estimating  damages.  This  ex- 
ception is  also  overruled. 

The  next  group  of  exceptions  embrace  the 
twenty-fifth  exception,  where  error  Is  alleged 
in  charging  one  of  plaintiff's  requests,  to 
wit:  "It  is  not  necessary  for  a  plaintiff  that 
he  was  in  the  actual  possession  of  the  lands 
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in  question,  when  trespass  is  alleged,  at  the 
time  of  the  trespass,  but  it  Is  sufficient  IT 
he  proves  that  he  was  entitled  to  possession." 
This  charge  of  the  circuit  judge  is  sound 
law,  for  otherwise  fee-simple  ownership 
might  result  or  avail  In  nothing  as  against 
a  bare  trespasser.  This  exception  is  over- 
ruled. 

The  next  group  of  exceptions  relate  to  the 
requests  to  charge  presented  by  the  defend- 
ant, and  which  were  declined  by  the  circuit 
judge.  They  embrace  the  twenty-sixth,  twen- 
ty-seventh, twenty-eighth,  twenty-ninth,  thir- 
tieth, thirty-first.  We  will  pass  upon  them 
in  their  order,  (a)  The  request  was:  '*The 
deed  under  which  plaintiff  in  this  action 
holds  gives  her  only  a  life  estate,  and,  in 
considering  the  question  of  damages,  she 
could  recover  only  such  damages  as  have  been 
caused  to  her  life  estate."  The  deed  showed 
that  plaintiff  was  certainly  entitled  to  the 
possession  of  her  lands  during  her  life.  This 
being  so,  as  against  third  persons  she  had  the 
right  to  maintain  her  right  of  possession  as 
against  the  world.  Whenever  any  one  tres- 
passed upon  these  lands  by  cutting  down  or 
removing  timber  therefrom,  the  supposed  life 
tenant  had  u  right  of  action  against  such  tres- 
passer. The  appellant  possibly  confounds  the 
rights  of  third  persons  as  to  life  tenants  with 
the  rights  of  remainder-men  as  to  life  ten- 
<uits.  The  latter  can  restrain  waste,  but  they 
cannot  recover  from  the  life  tenant  the  prop- 
erty itself.  This  exception  Is  overruled,  (b) 
The  twenty-seventh  exception  complains  that 
the  trial  judge  should  have  charged  the  jury 
as  per  fourth  request:  "If  the  defendant 
should  be  in  possession,  although  he  might  be 
under  a  mistaken  belief  that  it  was  his  prop- 
erty, this  would  prevent  a  recovery.*'  The 
circuit  judge  was  right  in  refusing  this  re- 
quest to  charge.  It  is  not  sound  law  that  a 
mistaken  belief  ad  to  ownership  in  a  tres- 
passer will  entitle  him  to  go  unharmed  by 
the  law  for  an  actual  Invasion  of  the  prop- 
erty rights  of  another.  When  the  title  and 
right  of  possession  of  land  is  in  one  man,  any 
other  man  must  at  his  peril  Invade  such 
lands,  no  matter  what  he  honestly  believes. 
This  exception  is  overruled,  (c)  The  twenty- 
eighth  exception  is  covered  by  what  we  have 
held  as  to  the  twenty-sixth  exception,  and  is 
overruled  for  the  ground  therein  given,  (d) 
The  twenty-ninth  exception  is  already  cov- 
ered in  this  opinion,  and  is  overruled,  (e) 
The  thirtieth  exception  is  covered  by  the 
views  we  have  already  announced  as  to  the 
effect  of  plaintiflTs  deed,  and  is  overruled, 
(f)  The  thirty-first  exception  is  overruled. 
The  court  did  not  err.  He  had  already  char- 
ged the  rule  as  to  actual  damages,  and  also 
as  to  vindictive  damages,  and  he  had  already 
charged  that,  to  recover  damages,  it  was  not 
necessary  for  plaintiff,  under  her  deed  to  the 
land,  to  be  held  as  the  owner-  in  fee  simple. 
This  exception  Is  overruled.  It  is  the  judg- 
ment of  this  court  that  the  judgment  of  the 
(circuit  court  be  affirmed. 


(81  S.  C.  d38> 
DRAKEFORD  v.  SUPREME  CONCLAVE, 
KNIGHTS  OF  DAMON. 

(Supreme  Court  of  South  Carolina.    Aug.  3» 

1901.) 

APPEAL— RBVIBW— RECORD— ACTION  ON  CON- 
TRACT —  INSTRUCTIONS  —  APPLICATION  FOR 
INSURANCE  —  FALSE  STATEMENTS  —  QUES- 
TIONS FOR  JURY. 

1.  An  exception  to  a  refusal  of  new  trial  will 
not  be  considered  on  appeal  where  the  record 
does  not  show  that  the  grounds  alleged  were 
urged  on  the  motion  before  the  trial  judge. 

z.  In  an  action  on  a  contract,  an  insti'uction, 
"If  you  find  there  was  such  a  contract,"  etc., 
is  harmless  error  as  to  defendant,  where  the  ex- 
ecution of  the  contract  was  not  questioned. 

3.  Where  the  court  instructed  the  jury  that 
an  application  for  Insurance  was  a  part  of  the 
contract,  the  fact  that  he  afterwards  stated, 
"If  you  find  this  application  was  a  part  of  the 
contract,"  in  a  subsequent  instruction,  war 
harmless  error. 

4.  It  is  a  matter  of  fraud  where  applicant 
for  insurance  made  misstatemeuts  to  the  phy- 
sician examining  him,  and  concealed  facts,  in 
order  to  induce  the  insurance  company  to  is- 
sue a  certificate. 

5.  In  an  application  for  insurance,  the  ex* 
pression  "serious  illness"  means  an  illness  thj)t 
permanently  impairs  the  health  of  the  appli- 
cant. 

G.  An  exception  that  the  court  erred  in  not 
charging  a  request  of  defendant  will  not  be  con- 
sidered for  failing  to  specify  wherein  there  was 
error. 

7.  In  an  action  on  an  insurance  policy,  th«'> 
question  whether  the  occasional  use  of  intoxi- 
cating liquors  or  an  occasional  case  of  excess 
renders  a  person  of  intemperate  habits  is  for 
the  court,  but  whether  the  use  is  occasional  or 
habitual  is  for  the  jury. 

Appeal  from  common  pleas  circuit  coUrt  of 
Kershaw  county;  Townsend,  Judge. 

Action  by  Kate  Drakeford,  by  her  guardian 
ad  litem,  against  the  Supreme  Conclave, 
Knights  of  Damon.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

O.  J.  Wimberly  and  W.  M.  Shannon,  for  ai>- 
pellant  W.  D.  Trantham  and  J.  T.  Hay,  for 
respondent. 

GARY,  A.  J.  The  appellant's  attorney  pre- 
cedes his  argument  with  the  following  state- 
ment of  the  case:  "This  is  an  action  by 
the  beneficiary  to  collect  the  amount  of  a  cer- 
tificate of  insurance  issued  on  the  life  of 
John  U.  Drakeford  by  the  defendant,  an  in- 
surance association.  Payment  of  the  certifi- 
cate is  resisted  by  the  defendant  on  the 
grounds— First,  of  misrepresentment  and  con- 
cealment in  the  application  of  Insurance; 
and,  second,  on  account  of  the  continuous 
and  excessive  intemperate  habits  of  the  In- 
sured, both  before  and  after  the  certificate 
was  issued,  by  which  habits  his  health  was 
seriously  impaired.  The  case  was  tried  be- 
fore Judge  and  Jury  at  September  term  of 
court  for  Kershaw  county,  and  a  verdict  ren- 
dered for  plaintiff  for  the  full  amount  sued 
for.  A  motion  for  a  new  trial  was  made 
on  the  minutes  of  the  court,  and  the  motion 
was  refused  by  the  presiding  Judge.  Thl» 
case  comes  up  to  this  court  on  appeal  from 
the  verdict  and  from  the  refusal  of  the  cir- 


524 


89  SOUTHEASTERN  REPORTER. 


(S.a 


cult  Judge  to  grant  a  new  trial.  Two  grounds 
of  appeal  are  presented  to  this  court:  First, 
ihat  the  Jury  ignored  the  charge  and  instruc- 
tions of  the  presiding  Judge;  and,  second, 
that  the  Judge  in  certain  particulars  erred  in 
his  charge,  by  which  he  confused  or  misled 
the  Jury.  The  first  nine  exceptions  of  the 
defendant  refer  to  matters  in  which  the 
chaige  of  the  Judge  was  ignored  by  the  Jury. 
The  circuit  Judge  charged  the  Jury  that  they 
must  decide  this  case  by  the  preponderance 
of  the  eyidence.  Under  this  instruction  the 
Jury  was  directed  to  consider  this  case,  to 
take  the  testimony  laid  before  them  in  the 
case,  and  decide  it  by  the  preponderance  of 
the  evidence.  If  the  Jury  failed  to  so  con- 
sider and  decide  the  case,  then  they  disre- 
garded and  ignored  the  charge,  ajid  the  Judge 
should  have  set  the  verdict  aside  and  ordered 
a  new  trial.  The  question  here  is  not  wheth- 
er there  was  sufficient  evidence  to  sustain 
the  verdict  of  the  Jury.  That  would  be  a 
matter  which  thi^  court  would  not  consider, 
as  it  is  in  the  discretion  of  the  circuit  Judge 
to  determine  it.  But  the  question  made  by 
this  appeal  Is  whether  the  Jury  has  not  dis- 
regarded the  charge  of  the  circuit  Judge; 
whether  they  have  not  refused  to  accept  the 
law  as  given  them  by  the  court  If  they 
have,  then  the  presiding  Judge  should  have 
set  the  verdict  aside,  and  if  this  court  con- 
cludes that  the  Jury  did  disregard  ajid  ignore 
the  charge  of  the  circuit  Judge,  then  It  must 
follow  that  he  erred,  as  matter  of  law,  in  not 
setting  the  verdict  aside  and  ordering  a  new 
trial." 

1.  The  first  nine  exceptions  assign  error  be- 
cause his  honor  the  presiding  Judge  erred, 
as  matter  of  law,  in  refusing  defendant's  mo- 
tion for  a  new  trial;  the  Jury  having  ignored 
his  charge  and  instructions  In  the  particulars 
therein  mentioned,  contrary  to  the  testimony. 
The  order  refusing  the  motion  for  a  new  trial 
is  as  follows:  **The  Jury  having  rendered  a 
verdict  tac  the  plaintiff  In  this  action,  and 
the  defendant  having  made  a  motion  for  a 
new  trial  on  the  minutes  of  the  court,  and 
after  hearing  argument  of  counsel  on  the 
motion,  and  duly  considering  the  same,  it  is 
adjudged  and  ordered  that  a  new  trial  be, 
and  the  same  Is  hereby,  refused,  and  the  mo- 
tion dismissed.**  The  exceptions  cannot  be 
considered  by  this  court,  for  the  following 
reasons:  (1)  The  record  falls  to  disclose  the 
fact  that  the  grounds  set  forth  in  said  ex- 
ceptions were  made  the  basis  for  the  motion 
for  a  new  trial;  (2)  the  record  does  not  show 
that  the  Jury  ignored  the  charge  and  instruc- 
tions of  the  presiding  Judge,  and,  as  this  is  a 
case  involving  legal  issues,  this  court  is  in- 
hibited by  the  constitution  from  determining 
the  fact  from  the  testimony. 

2.  The  tenth  exception  Is  as  follows: 
"That  his  honor  erred  in  his  charge  to  the 
Jury  in  saying  to  them,  *If  you  find  there  was 
5uch  a  contract;'  the  execution  of  the  contract 
hot-ween  John  R.  Drakeford  and  the  defend- 

^ot  being  in  issue."    This  language  was 


used  In  charging  the  defendant's  tenth  re- 
quest, which  was  as  follows:  "If  the  Jury 
should  believe  that  the  health  of  the  deceased, 
John  R.  Drakeford,  became  substantially  im- 
paired from  the  use  of  alcoholic  liquors,  then 
the  plaintiff  cannot  recover,  although  tie  may 
not  have  Indulged  in  strong  drink  so  long 
or  so  frequently  as  to  become  habitually  in- 
temperate." His  honor  said:  "I  charge  you 
that,  under  the  terms  of  the  contract.  If  you 
find  there  was  such  a  contract,  you  will  see 
it  says  'substantially  impaired,'  the  very 
words  I  used  a  while  ago.  Probably  I  said 
^materially  impaired.'  It  says  here  'substan- 
tially impaired,'  which  means  the  same 
thing."  The  execution  of  the  contract  was 
not  in  issue,  and  the  passing  remark  was 
harmless  error.  If  tt  had  any  effect,  it  was 
prejudicial  to  the  plaintiff,  and  not  the  de- 
fendant, as  she  could  not  recover  unless  there 
was  such  a  contract. 

3.  The  eleventh  exception  Is  as  follows: 
"That  his  honor  erred  in  his  charge  to  the 
Jury,  in  saying  to  them,  'If  you  find  his  ap- 
plication was  part  of  the  contract:'  It  being 
the  duty  of  the  court  to  determine  whether 
the  application  was  a  part  of  the  contract, 
and  his  honor  having  previously  stated  to 
the  Jury  that  the  application  or  petition  for 
membership  was  a  part  of  the  contract," 
This  question  does  not  seem  to  have  been 
contested,  and,  as  the  exception  shows  that 
his  honor  told  the  Jury  that  the  application 
for  membership  was  a  part  of  the  contract, 
there  was  no  prejudicial  error.  The  twelfth 
exception  is  as  follows:  "That  his  honor 
erred  in  his  charge  to  the  Jury  in  using  the 
expressions,  'If  you  find  there  was  such  a 
contract,'  and  'If  you  find  his  application  was 
part  of  the  contract,'  as  these  expressions 
tended  to  confuse  and  mislead  the  Jury." 
This  is  disposed  of  by  what  was  said  in  con- 
sidering the  eleventh  exception. 

4.  The  thirteenth  exception  is  as  follows: 
"That  his  honor  erred  In  his  charge  to  the 
Jury  in  saying  to  them  in  reference  to  the 
third  request  of  defendant,  'because  it  would 
be  a  matter  of  fraud  If  he  made  his  mis- 
statements and  concealed  facts  in  order  to 
Induce  the  company  to  do  these  things,'  as 
this  expression  tended  to  mislead  and  confuse 
the  Jury."  The  third  request  of  the  defend- 
ant was  as  follows:  "If  the  Jury  believes 
that  John  R.  Drakeford  made  untrue  state- 
ments in  his  statements  to  medical  examin- 
ers, to  induce  this  order  to  enter  into  this 
contract  of  insurance,  then  plaintiff  cannot 
recover."  His  honor  said:  "I  charge  you 
that,  because  It  would  be  a  matt^  of  fraud 
if  he  made  misstatements  and  concealed  facts 
in  order  to  induce  the  company  to  do  these 
things.  That  would  be  a  fraud  upon  the  com- 
pany." If  the  deceased  made  misstatements 
and  concealed  facts  in  wder  to  Induce  the 
company  to  enter  into  the  contract,  we  can- 
not conceive  how  any  other  Inference  could  be 
drawn  than  that  It  was  a  fraud  upon  the 
rights  of  the  defendant 
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6.  The  fourteenth  exception  Is  as  follows: 
"That  his  honor  erred  in  his  charge  to  the 
Jury,  in  reference  to  the  seventh  request  of 
defendant,  in  saying,  'Sickness  may  be  very 
bad  and  very  sad,  and  yet  not  serious,'  as 
this  expression  tended  to  confuse  and  mislead 
the  jury,  and  it  was  a  question  for  the  jury 
to  decide  whether  a  very  bad  and  very  sad 
sickness  was  a  serious  sickness.'*  The  de^ 
fendant's  seventh  request  was  as  follows: 
"That,  if  the  Jury  believed  that  John  R. 
Drakeford  had  been  confined  to  his  bed  with 
any  serious  illness  at  any  time  within  a  pe- 
riod of  five  years  just  preceding  this  applica- 
tion of  insurance,  then  plaintiff  cannot  re^ 
cover."  The  presiding  judge  said:  '*I  charge 
you  that,  with  this  qualification:  That  seri- 
ous illness  does  not  mean  any  insignificant 
illness.  Serious  illness,  as  I  understand  and 
construe  it,  means  something  that  injures 
him  permanently.  A  sickness  may  be  very 
bad  and  very  sad,  and  yet  not  serious.  Any 
permanent  Impairment  or  material  impair- 
ment of  health,  that  Is  what  I  understand 
the  law  to  mean  when  it  says  'serious  Ill- 
ness.' "  The  presiding  Judge  used  these 
words  in  construing  the  terms  of  the  con- 
tract, and  not  for  the  purpose  of  commenting 
on  the  facts  of  the  case. 

6.  The  fifteenth  exception  is  as  follows: 
"This  his  honor  erred  in  not  charging  the  de- 
fendant's eleventh  request  to  charge  in  the 
form  it  was  presented."  His  honor  comment- 
ed on  this  request  at  considerable  length. 
The  exception  does  not  specify  wherein  there 
was  error,  and  it  cannot  be  considered.  The 
sixteenth  exception  is  as  follows:  "That  his 
honor  erred  in  charging  the  plaintUTs  second 
request  to  charge."  The  presiding  Judge  like- 
wise commented  on  this  request  at  great 
length,  and,  as  the  exception  falls  to  point 
out  t3ie  specific  ^ror,  It  cannot  be  consid- 
ered. 

7.  The  seventeenth  exception  is  as  follows: 
"That  his  honor  erred  In  charging  the  jury 
in  reference  to  plaintiff's  third  request  to 
charge,  'That  has  been  decided  by  the  United 
States  court,'  and  'although  the  law  has  been 

00  decided,'  for  in  so  charging  the  Jury  he 
Indirectly  charged  on  the  fact,  and  thereby 
Invaded  the  province  of  the  jury."  The  third 
request  was  as  follows:  "That,  In  a  ques- 
tion as  to  the  habits  of  the  insured,  the  oc- 
casional use  of  intoxicating  liquors  does  not 
render  the  insured  a  man  of  Intemperate 
habits,  nor  would  an  occasional  case  of  ex- 
cess justify  the  application  of  this  charact^ 
to  him."  His  honor  said:  "That  has  be^i 
decided  by  the  United  States  court  Our  con- 
stitution forbids  me  to  charge  on  the  facta 

1  win  not  charge  that  as  it  is,  although  that 
law  has  been  so  decided.  If  I  charge  you 
what  would  constitute  Intemperate  liabit,  that 
would  be  charging  on  the  facts.  Therefore 
I  will  say  to  you  the  supreme  court  says^  in 
a  case  of  adultery,  what  constitutes  adultery, 
the  habitual  intercourse,  means  more  than 
the  occasional  Intercourse,  but  it  is  for  the 


jury  to  say  how  frequent  to  make  haoitnal 
I  will  not  say  what  amount  must  be  taken 
to  make  him  intemperate.  You  must  hear 
the  facts  of  the  case,  and  then  say  whether 
the  man  was  intemperate  or  not  Therefore 
I  will  not  charge  that  as  it  is."  Although  the 
presiding  judge  did  not  charge  the  said  re- 
quest, he  might  very  properly  have  done  so, 
as  it  embodies  a  sound  proposition  of  law. 
It  is  a  question  of  law  whether  the  occasional 
use  of  intoxicating  liquors  or  an  occasional 
case  of  excess  renders  a  person  of  intem- 
perate habits,  but  it  is  for  the  jury  to  detei-- 
mine  whether  the  use  or  excess  Is  occasional 
or  habitual  in  a  particular  case.  It  is  the 
judgment  of  this  court  that  the  Judgment  of 
the  circuit  court  be  affirmed* 


«1  &  C.  816) 
CO-OPERATIVE  PUB.  CO.  v.  WALKER 

et  al. 

(Supreme  Court  of  South  Carolina.    July  24, 

1901.) 

COUNTBRCLAIM—PLBADING— SUFFICIENCY    OF 

CLAIM. 

1.  As  there  is  no  statute  or  rule  of  court  pre' 
scribing  any  particular  form  for  allegation  of 
facts  by  a  counterclaim,  an  objection  that  the 
facts  were  not  separately  and  specifically  stat- 
ed is  without  ment. 

2.  In  an  action  on  a  written  contract  for  the 
purchase  of  books  on  account,  an  answer  alleg- 
mg  that  defendant  did  not  purchase  such  books, 
but  only  acted  as  agent  of  the  plaintiff  on  a 
guarantied  salary,  and  setting  up  as  a  counter- 
claim a  balance  due  on  such  salary  in  excess  of 
the  amount  claimed  to  be  due  by  plaintiff,  it* 
valid,  the  complaint  and  counterclaim  arising 
out  of  the  same  transaction. 

Appeal  from  common  pleas  circuit  court  ot 
Barnwell  county;  Gage,  Judge. 

Action  by  the  Co-operative  Publishing  Com- 
pany against  W.  B.  Walker  and  J.  P.  Walker. 
Judgment  for  def^idants  on  counterclaim, 
and  plaintiff  appeals.    Affirmed. 

J.  O.  Patterson,  for  appellant  J.  J.  Brown, 
for  respondents. 

POPE,  J.  The  following  is  the  statement 
in  "case"  for  appeal:  "This  is  an  action  on 
account,  and  was  commenced  by  the  service 
of  the  summons  and  complaint  on  the  21st 
day  of  December,  A.  D.  18^.  The  defend- 
ants answered,  and  the  cause  was  tried  be^ 
fore  his  honor  Judge  O.  W.  Gage  and  a  jury 
at  the  March  term,  A.  D.  1900,  for  Barnwell 
county.  The  plaintiff  at  the  trial  demurred 
to  the  defendant's  counterclaim,  and  the  said 
demurrer  was  overruled,  and  the  cause  or- 
dered on  to  trial.  The  jury  returned  a  ver- 
dict for  defendant  for  the  sum  of  flOO,  upon 
which  judgment  was  entered.  The  plaintiff 
moved  for  a  new  trial,  which  was  refused.** 
This  appeal  was  then  taken.  The  sole  ques- 
tions raised  by  the  appeal  relate  to  the  al- 
leged error  of  the  circuit  judge  in  overruling 
the  demurrer  as  to  the  alleged  counterclaim 
set  up  by  the  defendant,  and  this  alleged 
error  Is  made  the  basis  for  the  motion  for  a 
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new  trial  after  verdict  for  the  defendant 
Under  these  circumstances,  we  have  deemed 
it  best,  in  order  that  the  pleadings  may  be 
considered  with  reference  to  defendant's  coun- 
terclaim, to  set  out  both  the  complaint  and 
the  answer.  The  complaint  reads. as  follows: 
**The  complaint  of  the  above-named  plaintiff 
respectfully  shows  unto  the  court:  (1)  That 
the  plaintiff,  the  Co-operative  Publishing 
Company,  is  a  corporation  duly  organized  and 
created  under  the  laws  of  the  state  of  Ne- 
braska, and  was  such  corporation  at  the 
times  hereinafter  mentioned.  (2)  That  the 
defendant  W.  E.  Walker  became  Indebted  to 
the  plaintiff  in  the  sum  of  $72.99  for  goods 
and  merchandise  sold  and  delivered  to  the 
defendant  on  the  21st  day  of  April,  A.  D. 
1898,  and  divers  other  days  thereafter  up  to 
and  including  the  4th  day  of  October,  A.  D. 
1898,  an  itemized  statement  of  which  is  here- 
to attached;  that  said  goods  and  merchandise 
were  sold  and  delivered  to  the  defendant  as 
above  stated  at  his  request,  and  for  which 
he  promised  to  pay.  (3)  That  no  part  of  said 
indebtedness  has  been  paid,  except  the  sum 
of  $40.05,  as  appeal's  by  the  account  hereto 
Hittached,  and  that  said  defendant  is  now 
justly  due  and  owing  to  the  plaintiff  the  sum 
of  $132.94,  with  interest  from  the  1st  day 
of  Januai-y.  A.  D.  1899.  (4)  That  the  defend- 
ant J.  P.  Walker  did  on  the  6th  day  of  Sep- 
tember, A.  D.  1898,  agree  In  writing  to  be- 
come responsible  to  plaintiff  for  the  payment 
of  all  bills  of  goods  ordered  by  the  said  W. 
E.  Walker  from  the  plaintiff,,  and  that  the 
said  goods  and  merchandise  sold  and  deliv- 
ered to  the  defendant  W.  E.  Walker  as  above 
stated,  and  for  which  the  defendant  is  now 
due  to  the  plaintiff  the  said  sum  of  $132.94, 
were  sold  and  delivered  to  said  defendant 
under  the  agreement  of  the  said  defendant 
J.  P.  Walker,  and  plaintiff  relied  upon  the 
surety  of  the  said  J.  P.  Walker,  and  the 
statements  in  the  said  written  guaranty  of 
the  said  J.  P.  Walker,  surety,  a  copy  of  which 
is  hereunto  appended.  Whereupon  plaintiff 
prays  for  Judgment  against  the  defendants 
for  the  sum  of  $132.94,  and  for  the  costs  of 
this  action."  The  answer  was  as  follows: 
'*The  defendant  W.  E.  Walker,  answering  the 
complaint  herein,  for  a  first  defense:  (1) 
Denies  each  and  every  allegation  in  said 
complaint  contained.  For  a  second  defense: 
That  on  the  2d  February,  1898,  the  plaintiff 
company,  after  many  urgent  requests,  in- 
duced the  defendant  to. enter  into  an  agree- 
ment'whereby  the  defendant  was  to  become 
the  agent  of  the  said  plaintiff  company  for 
the  sale  of  certain  books  therein  na];aed,  the 
said  books  being  furnished  the  defendant  by 
plaintiff  company  at  a  discount  of  fifty  per 
cent;  and  this  defendant  agreed  to  devote 
eight  hours  per  day  during  the  period  men- 
tioned in  said  agreement  to  the  work  of  sell- 
ing said  books,  making  reports  of  sales,  re- 
mitting money,  and  many  other  conditions 
and  stipulations  set  forth  in  said  agreement, 
a  copy  of  which  is  hereto  attached,  and  made 


part  and  parcel  of  this  answer.  (2)  The  de- 
fendant admits  that  he  received  books  from 
plaintiff  company  amounting  in  value  to 
$172.99,  as  stated  in  said  complaint  That 
immediately  upon  receiving  said  books  he  be- 
gan the  work  of  daily  canvassing  and  solicit 
Ing  orders,  devoting  not  only  eight  hours 
per  day,  but  frequently  much  more  time,  to 
the  work,  sometimes  working  at  night  and 
sometimes  on  Sunday.  That  he  succeeded  in 
selling  sufficient  books  to  amount  to  $80.10, 
one-half  of  which  amount  he  remitted  to 
plaintiff  company,  and  he  would  have  sold 
the  remainder  of  the  books,  but  for  the  fact 
that  the  prices  of  cotton  and  other  crops 
were  very  low,  and  people  wishing  to  pur- 
chase the  books  had  no  money  to  pay  for 
them,  of  which  fact  plaintiff  company  was 
informed  by  this  defendant  (3)  That  at  the 
expiration  of  the  time  for  which  said  agree- 
ment was  run,  to  wit,  15th  November,  1S9S, 
this  defendant  offei'ed  to  return  in  good  Ol- 
der the  books  he  had  failed  to  sell,  and  the 
same  offer  was  made  through  defendant' » 
attorney  to  said  plaintiff  company,  but  no  an- 
swer received  from  them.  That  this  defend- 
ant never  regarded  himself  as  a  purchaser 
of  the  books,  but  simply  the  agent  of  plain- 
tiff, selling  their  books  on  commission  and 
guaranty;  and  any  such  claim  or  claims  for 
any  specific  time  for  payment  was  waived  by 
plaintiff  company  shipping  books  to  defend- 
ant from  April  to  October,  1898.  That  the 
chief  consideration  and  inducement  for  this 
defendant  to  enter  into  said  agreement  with 
plaintiff  company  was  the  guaranty  of  plain- 
tiff company  that  if  defendant  devoted  thv 
full  time  as  stipulated  to  the  work  of  can- 
vassing and  soliciting  orders^  and  his  com- 
missions did  not  amount  to  $400,  that  plain- 
tiff company  would  pay  the  defendant  in 
cash  the  difference  between  the  sum  total  of 
said  commissions  and  the  said  $400.  That 
defendant  has  fully  discharged  his  duties 
and  obligations  as  set  forth  in  said  agree- 
ment. That  plaintiff  company  has  hitherto 
refused  to  receive  from  this  defendant,  in 
good  order,  the  books  left  on  his  hands,  val- 
ued by  plaintiff  company  at  $132.94,  and  for 
which  they  ask  judgment  against  this  defend- 
ant That  with  the  commissions  received  by 
this  defendant,  amounting  to  $40.05,  and  the 
value  of  the  books  now  in  the  hands  of  de- 
fendant $132.94,  making  together  $172.99. 
the  plaintiff  company  would  still  be  indebted 
to  defendant  under  the  terms  of  said  agree- 
ment, and  the  guaranty  therein  set  forth,  the 
sum  of  $227.01,  which  said  amount  the  de- 
fendant claims  the  right  to  coimterclaim«  re> 
coup,  and  set  off  against  plaintiff  company's 
demand  to  the  extent  thereof,  and  demands 
judgment  against  said  plaintiff  company  for 
the  sum  of  $227.01,  or  so  much  as  he  may  be 
entitled  to  over  and  above  plaintiff's  de- 
mand.** The  following  is  a  copy  of  the  6ral 
demurrer:  *Tlie  plaintiff  demurs  to  the  coun- 
terclaim attempted  to  be  set  up  by  the  de- 
fendant W.  E.  Walker  in  the  second  defense 
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contained  In  his  answer,  upon  the  ground 
that  it  is  not  separately  and  specifically  stat- 
ed and  set  up  as  a  counterclaim  or  cross  ac- 
tion, and  does  not  state  facts  sufficient  to 
constitute  a  counterclaim."  And  the  follow- 
ing are  the  exceptions:  **The  defendant  ap- 
peals from  the  Judgment  entered  herein  in 
this  case  upon  the  following  grounds  and  ex- 
ceptions: (1)  Because  his  honor  erred  in 
overruling  the  oral  demurrer  of  paintiff  to 
the  counterclaim  set  up  by  defendant  W.  E. 
Walker  in  his  answer,  whereas  his  honor 
should  have  held  that  the  counterclaim  did 
not  state  facts  sufficient  to  constitute  a  coun- 
terclaim or  cross  action  against  the  plaintlfP; 
(2)  because  his  honor  erred  in  refusing  to  set 
aside  the  verdict  of  the  Juryf  (3)  because  the 
facts  constituting  the  said  counterclaim  were 
not  separately  and  specifically  stated  as  a 
counterclaim."  . 

1.  We  will  now  consider  these  grounds  of 
appeal.  So  far  as  the  third  ground  of  appeal 
is  oonoemed,  raising  the  question,  as  it  does, 
that  the  counterclaim  was  fatally  defective, 
in  that  the  facts  were  not  separately  and 
specifically  stated,  we  cannot  see  how  this 
can  be  so  held  by  us,  inasmuch  as  there  is 
no  statute  or  rule  of  court  prescribing  any 
particular  form  for  the  allegation  of  facts  by 
a  counterclaim.  The  defendant  pleads  his  al- 
legations of  fact  as  a  counterclaim,  and  those 
allegations  of  fact  seem  to  us  separately  and 
specifically  stated.  This  ground  of  appeal  Is 
overruled. 

2.  As  to  the  first  ground  of  appeal,  it  seems 
to  us  that  the  complaint  and  the  counter- 
claim arose  out  of  the  same  business  trans- 
action between  the  plaintifT  and  defendant. 
These  parties  seem  to  have  taken  different 
views  of  such  business  transactions,  for  the 
plaintiff  evidently  thought  (for  it  so  alleges) 
that  it  made  an  outright  sale  of  books  to  the 
defendant,  but  it  does  not  set  out  in  the  com- 
plaint the  written  agreement  made  between 
the  parties,  although  It  is  careful  to  set  out 
the  agreement  it  made  with  J.  P.  Walker  in 
September,  after  the  contract  to  become  a 
guarantee  for  W.  B.  Walker,  while,  on  the 
other  hand,'  the  defendant  produces  his  ex- 
act contract  in  writing  with  the  plaintiff. 
It  seems  to  us  that  this  case  falls  under 
subdivision  1  of  section  171  of  the  Code  of 
Procedure,  which  is  as  follows:  **The  coun- 
ter-claim mentioned  in  the  last  section  [sec- 
tion 170,  providing,  **The  answer  of  the  de- 
fendant must  contain  *  *  *  (2)  a  state- 
ment of  any  new  matter  constituting  a  de- 
fense by  counter-claim  in  ordinary  and  con- 
cise language  without  repetition"]  must  be  one 
existing  in  favor  of  a  defendant  and  against 
a  plaintiff,  between  whom  a  several  Judg- 
ment might  be.  had  in  the  action,  and  arising 
out  of  one  of  the  following  causes  of  ac- 
tion: (1)  A  cause  of  action  arising  out  of 
the  contract  or  transaction  set  out  in  the 
complaint  as  the  foundation  of  the  plaintlfTs 
claim,  or  connected  with  the  subject  of  the 
action."    The  plaintiff,  in  its  complaint  hav- 


ing alleged  that  W.  B.  Walker  had  received 
books  from  it  for  which  only  partial  payment 
had  been  made,  in  effect  placed  the  defend- 
ant W.  E.  Walker  as  having  books  for  which 
he  had  not  paid,  and  therefore  the  plaintiff 
wa»  entitled  to  Judgment  therefor.  The  coun- 
terclaim of  defendant  alleges  that  any  claim 
plaintiff  holds  against  him  is  subject  to  the 
set-off  or  counterclaim  under  the  contract  he 
produces.  This  being  so,  we  see  no  error 
here.  It  is  therefore  the  Judgment  of  this 
court  that  the  Judgment  of  the  circuit  court 
be  affirmed. 

(«1  S.  C.  329) 

DENT  et  al.  v.  SOUTH-BOUND  R.  CO. 

(Supreme  Court  of  South  Carolina.    July  30, 

1901.) 

RAILROADS— FIRES   SET    BY   LOCOMOTIVE— 

LIABILITIES— PLEADINO— EVIDENCE 

—DAMAGES— AMENDMENT. 

1.  Rev.  St.  I  1688,  provides  that  every  rail- 
road corporation  shall  be  liable  to  any  person 
for  injuries  by  fire  CoDimuiiioated  by  its  en- 
gines or  origiuntiug  on  its  right  of  way.  Held 
to  render  a  railroad  company  liable  for  dam- 
ages to  land  by  destruction,  by  fire  from  its 
locomotives,  of  timber,  growing  trees,  and  tur- 
pentine boxes. 

2.  Where  a  complaint  containing  irrelevant 
allegations  was  not  objected  to,  evidence  re 
sponsive  to  the  issue  raised  thereby  was  admis 
sible. 

3.  Where  trees,  turpentine  boxes,  and  un- 
dergrowth were  destroyed  by  fire  set  by  loco- 
motive, the  damages  may  be  shown  by  proof 
of  the  value  of  such  trees  and  other  property, 
showing  the  diflerence  in  value  of  the  land  be- 
fore and  after  the  fire. 

4.  Witnesses  who  have  knowledge  of  the 
facts  may  give  their  opinion  as  to  damages  to 
land  by  nre. 

5.  An  amendment  in  an  action  to  recover  for 
fire  set  by  defendant's  locomotive,  changing  the 
date  of  the  fire  from  March  31st,  as  laid,  to 
May  81  St,  was  properly  allowed,  where  defend- 
ant was  not  mislea  thereby  to  his  prejudice. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  Townsend,  Judge. 

Action  by  Rebecca  A.  Dent  and  others 
against  the  South-Bound  Railroad  Company. 
Judgment  for  plaintilfs.  D^endant  appeals. 
Affirmed. 

Wm.  H.  Lyles,  for  appellant  John  P. 
Thomas,  Jr.,  and  Htinter  A.  Gibbes,  for  re- 
spondents. 

GARY,  A.  J.  The  appeal  hereto  is  from 
a  judgment  entered  up  in  favor  of  the  plain- 
tiffs in  two  actions  consolidated  by  order  of 
the  court  The  complaint  in  the  first  action 
was  for  damages  by  fire  to  a  tract  of  land 
known  as  the  "Ramsey  Tract"  and  the 
"Home  Place."  The  complaint  in  the  second 
action  was  also  for  damages  by  another  fire 
to  a  tract  of  land  known  as  the  "Douglas 
Tract"  or  "Doss  Plat  Tract"  Each  of  the 
complaints  set  forth  two  causes  of  action,^ 
one  under  section  1688  of  the  Revised  Stat- 
utes, and  one  at  common  law.  Both  tracts 
are  situated  along  the  right  of  way  of  the 
defendant  in  Richland  county.    The  answers 
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of  the  defendant  in  both  cases  were  general 
denials.  The  defendant  appealed  upon  the 
following  exceptions:  "(1)  Because,  this  be- 
ing an  action  for  the  recovery  of  damages 
caused  to  land  by  burning  over  the  same  by 
sparks  from  defendant's  engines,  his  honor, 
against  the  objection  of  the  defendant,  al- 
lowed the  witness  S.  H.  Dent  to  reply  to  the 
question,  Talking  into  consideration  the  value 
of  this  land  prior  to  the  burning,  taking  into 
consideration  the  land  since  the  burning,  tak- 
ing into  consideration  the  value  of  the  trees 
and  wood  and  his  turpentine  trees,  and  tak- 
ing into  consideration  the  value  of  the  litter 
destroyed,  what  would  be  your  opinion  as  to 
the  total  amount  of  damages  on  these  two 
tracts  of  land?'  the  said  question  tending  to 
bring  before  the  Jury  irrelevant  matters  of 
the  value  of  the  turpentine  trees  and  the 
value  of  the  tm*pentine  contained  therein, 
and  the  value  of  the  litter  ilpon  the  land, 
when  it  is  respectfully  submitted  that  the 
inquiry  was  limited  to  the  value  of  the  trees, 
land  and  all,  as  land,  before  the  Are,  and 
to  its  value  immediately  after  the  fire,  and 
should  not  have  extended  the  inquiry  as  to 
the  value  of  the  turi)entine  or  litter.  (2)  Be- 
cause, against  the  objection  of  the  defendant, 
his  hbnor  allowed  the  witness  S.  H.  Dent  to 
answer  the  question,  'Q.  Taking  into  consid- 
eration the  injury  done  to  the  timber  and  to 
the  litter,  and  in  view  of  the  condition  of  it 
since  the  fire,  as  affected  by  the  fire,  what, 
in  your  opinion,  is  the  total  amount  on  both 
of  these  tracts?'  when  the  witness  had  testi- 
fied that  he  had  not  examined  both  of  the 
tracts,  and  when  the  question  brought  into 
the  consideration  of  the  Jury  an  irrelevant 
matter,  to  wit,  the  value  of  the  litter,  as  lit- 
ter, which  was  destroyed  by  the  fire.  (3) 
Because,  against  the  objection  of  the  defend- 
ant, the  court  allowed  the  witness  W.  H. 
Frost  to  testify  as  to  his  opinion  as  to  the 
damages  done,  taking  into  consideration  the 
value  of  the  litter  upon  the  land,  and  also 
as  to  the  value  of  the  turpentine  destroyed, 
when  it  Is  respectfully  submitted  that  ques- 
tion was  irrelevant  and  incompetent.  <4)  Be- 
cause, against  the  objection  of  defendant,  his 
honor  allowed  the  witness  George  Taylor  to 
testify  as  an  expert  as  to  his  opinion  as  to 
the  damage  done  to  saw  timber  on  lands  in 
dispute,  when  it  was  shown  that  the  said 
George  Taylor  had  no  special  knowledge.  (5) 
Because,  against  the  objection  of  the  defend- 
ant, the  plaintiff  W.  H.  Dent  was  allowed  to 
testify  in  response  to  the  question,  *What 
damage  has  been  caused  by  this  fire  to  your 
timber  and  the  land?*  when  it  is  respectfully 
submitted  that  the  inquiry  was  limited  to 
the  damages  done  to  the  land«  as  land,  with 
the  timber  standing  on  it,  and  that  said  ques- 
tion was  irrelevant  and  Incompetent  (6) 
Because,  against  the  objection  of  the  defend, 
ant,  and  during  the  progress  of  the  trial,  the 
plaintiffs  were  allowed  to  amend  one  of  their 
complaints  so  as  to  charge  the  fire  as  having 
o<2Curred  on  the  31st  day  of  May,  when  it 


was  alleged  to  have  occurred  on  the  Slst  day 
of  March,  and  the  defendant  was  misled  and 
not  prepared  with  proof  as  to  a  fire  which 
had  occurred  on  the  Slot  day  of  May.  (7) 
Because  his  honor  the  presiding  judge,  bay- 
ing allowed  the  amen<^ent,  refu0<Kl  to  allow 
the  defendant  further  time  for  the  prepara- 
tion of  its  case,  and  to  ascertain  and  eBtabllah 
the  facts  with  reference  to  the  fire  which 
ocurred  on  the  31st  day  of  May,  1900.  (8> 
Because  his  honor  charged  the  Jury  as  fol- 
lows, to  wit:  'I  do  not  think  the  true  meas- 
ure of  damage  is  the  market  value.  I  think 
the  plaintiffs  are  entitled  to  the  property  as 
it  stood  before  the  fire,  and.  If  you  will  as- 
certain the  value  of  the  property  before  it 
was  burned,  that  Is  the  measure  of  the  value, 
as  I  understand  it.  You  are  to  consider  the 
location,  the  contour  of  the  land,  its  location, 
the  location  of  the  trees.  Trees  may  be  use- 
ful in  one  place,  and  more  or  less  useful  in 
another  place.  You  are  to  consider  all  these 
matters,  and  say  what  it  is  worth,  how  much 
the  plaintiff  has  been  damaged,'— when  it  is 
respectfully  submitted  that  the  question  of 
the  difference  between  the  market  value  of 
the  land  before  and  after  the  fire  was  the 
real  question  for  consideration  by  the  Jury, 
and  the  Instruction  was  calculated  to  make 
the  Jury  believe  that  they  might  take  into 
conjsideration  fanciful  estimates  as  to  the 
value  of  the  lands." 

'  The  appellant's  attorney  In  his  argument 
thus  succinctly  states  the  question  presented 
by  five  of  the  exceptions,  to  wit:  "The  first 
second,  third,  fifth,  and  eighth  may  be  classed 
under  one  head,  and  that  is  that  it  was  er- 
ror for  his  honor  the  circuit  Judge  to  admit 
the  testimony  as  to  the  value  of  turpentine 
trees,  the  value  of  turpentine  in  the  boxes 
thereon,  and  the  value  of  litter  upon  the 
land,  irrespective  of  their  connectioQ  with  the 
freehold,  and  in  not  limiting  the  Jury  in  their 
estimate  of  the  difference  in  value  of  the 
realty,  considered  as  such,  before  and  after 
the  fire." 

1.  The  allegations  of  tiie  first  cause  <^  ac- 
tion set  forth  in  the  first  of  the  complaints, 
which  are  material  in  considering  the  ques- 
tion presented  by  these  exceptions,  are  con- 
tained In  the  third  paragraph,  which  is  as 
follows:  "(3)  That  on  or  about  the  22d  day 
of  March,  1900,  a  fire  was  commimicated  by 
or  from  the  defendant's  locomotive  to  the 
said  tract  of  land^  and  burned  over  fifty 
acres  of  the  same,  destroying  much  valaable 
timber,  many  growing  trees,  including  a  laige 
number  of  turpentine  boxes,  and  all  of  the 
vegetable  matter,  undergrowth,  straw,  and 
leaves  which  had  accumulated  for  years 
thereon,  and  upon  which  the  value  and  fer- 
tility of  said  land  to  a  large  extent  depended, 
to  the  damage  of  the  plaintiffis  $1,200,  which 
the  defendant  is  required  to  pay  by.  the  act 
of  the  general  assembly  in  such  case  made 
and  provided,  which  act  is  embodied  in  sec- 
tion 1688  of  the  Revised  Statutes  of  1893." 
The  allegatlooB  of  the  second  cause  of  action 
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In  said  complaint  which  are  material  are  set 
forth  in  the  third  paragraph,  which  1b  as 
follows:  "(3)  That  on  or  about  the  22d  day 
of  March,  1900,  the  defendant  carelessly  and 
negligently  omitted  to  use  proper  appliances 
to  prevent  the  emission  of  sparks  from  its 
locomotives,  and  on  said  day,  In  running  its 
locomotive  through  the  said  tract  of  land, 
negligently  permitted  said  locomotive  to  emit 
and  let  out  sparks  and  fire  into  the  dry  grass 
and  combustible  material  in  and  along  its 
right  of  way,  whereby  the  same  was  ignited, 
and  the  fire  spread  to  the  said  tract  of  land 
and  burned  over  about  fifty  acres  of  the 
same,  destroying  much  valuable  .  timber, 
many  growing  trees,  including  a  large  num- 
ber of  turpentine  boxes,  and  all  the  vegetable 
matter,  undergrowth,  straw,  and  leaves 
which  bad  accumulated  for  years  thereon, 
and  upon  which  the  value  and  fertility  of  the 
said  land  to  a  large  extent  depended,  to  the 
damage  of  the  plaintiffs  |1,200."  The  allega- 
tions of  the  first  and  second  causes  of  action 
in  the  second  of  the  complaints  are  similar 
to  the  foregoing,  except  as  to  dates,  descrip- 
tion of  the  land,  and  amount  of  damages. 
The  respondents'  attorney  makes  the  follow- 
ing preliminary  objection  to  the  consideration 
of  the  first,  second,  third,  and  fifth  excep- 
tions, to  wit:  (1)  That  the  question  pro- 
pounded to  the  witness  in  the  first  exception 
was  not  answered,  and  therefore  the  excep- 
tion has  no  foundation  in  fact;  (2)  that  the 
grounds  of  objection  to  the  testimony  set  out 
in  the  other  exceptions  were  not  stated,  and 
therefore  cannot  be  considered  by  this  court, 
—and  relies  upon  the  following  cases  to  sus- 
tain the  second  objection:  Allen  v.  Ck)oley, 
53  S.  C.  80,  30  S.  B.  721;  Norris  v.  Clink- 
scales.  69  S.  0.  243,  37  S.  E.  821;  Youngblood 
V.  Railroad  Co.,  60  S.  C.  13,  38  S.  E.  232. 
But,  waiving  these  objections,  the  exceptions 
cannot  be  sustained.  Section  1688  of  the 
Revised  Statutes  is  as  follows:  **Every  rail- 
road corporation  shall  be  responsible  in  dam- 
ages to  any  person  or  corporation  whose 
buildings  or  other  property  may  be  injured 
by  fire  communicated  by  its  locomotive  en- 
gines, or  originating  within  the  limits  of  the 
right  of  way  of  said  road,  in  consequence  of 
the  act  of  any  of  its  authorized  agents  or 
employees,  except  in  any  case  where  property 
shall  have  been  placed  on  the  right  of  way 
of  such  corporation  unlawfully  or  without 
its  consent;  and  it  shall  have  an  insurable 
interest  in  the  property  upon  its  route  for 
which  it  may  be  so  held  responsible,  and  may 
procure  insurance  thereon  in  its  own  behalf." 
In  construing  this  section,  Mr.  Justice  Jones, 
deliveripg  the  opinion  of  the  court  in  Dean 
V.  Railway  Co.,  55  S.  C.  50i,  35  S.  B.  579, 
says:  "The  language  of  the  first  clause  of 
this  statute  is  sufficiently  comprehensive  to 
enforce  any  kind  of  property,  real  or  per- 
sonal, that  may  be  injured  by  fire,"— thus 
showing  that  damages  are  recoverable  under 
the  statute  for  injury  to  such  property  as  is 
described  in  the  complaint;  while  the  case 
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of  Hunter  v.  Railroad  Co.,  41  S.  C.  86,  19  S. 
B.  197,  decides  that  damages  are  recoverable 
at  common  law  upon  such  facts  as  are  al- 
leged in  the  second  cause  of  action. 

2.  Again,  the  object  of  pleadings  is  to 
frame  issues  so  that  the  parties  to  the  action 
may  know  how  to  shape  their  testimony. 
The  testimony  to  which  the  appellants  at- 
torney made  objection  was  responsive  to  the 
issue  under  the  pleadings,  and  was  there- 
fore admissible.  In  the  case  of  Ragsdale  v. 
Railway  Co.,  60  S.  a  381,  38  S.  E.  609,  the 
court  says:  "The  next  question  argued  by 
the  appellant's  attorney  is  that  his  honor  the 
presiding  Judge  erred  in  charging  that  the 
plalntifEs  could  recover  the  rental  value  of 
the  store  occupied  by  plaintiffs'  tenant,  to 
the  extent  that  rental  value  had  been  dimin- 
ished by  competition.  The  charge  was  re- 
sponsive to  the  issues  made  by  the  pleadings. 
Section  181  of  the  Code  provides:  *If  rele- 
vant or  redundant  matter  be  Inserted  in  a 
pleading,  it  may  be  stricken  out  on  motion 
of  any  person  aggrieved  thereby.*  Mr.  Pom- 
eroy,  in  section  552  of  his  Remedies  and  Re- 
medial Rights,  says,  'The  rule  Is  established 
by  the  unanimous  decisions  of  the  courts^  as 
well  as  by  the  provision  found  in  the  Codes, 
that  the  proper  and  only  method  of  objecting 
to  and  correcting  redundant,  immaterial,  or 
irrelevant  allegations  in  a  pleading  is  a  mo- 
tion to  strike  out  the  unnecessary  matter, 
and  not  a  demutrer  nor  an  exclusion  of  evi- 
dence at  the  trial.  The  new  procedure  thus 
furnishes  by  means  of  these  motions,  in  case 
of  insufficiency,  redundancy,  or  irrelevancy, 
a  speedy  and  certain  mode  of  enforcing  the 
fundamental  doctrines  of  pleading'  [evident- 
ly intended  for  'establishing']  'what  it  has  es- 
tablished' [evidently  Intended  for  'pleaded'], 
'and  of  causing  the  complaints  or  petitions 
and  answers  to  present  single,  clear,  and 
well-defined  issues.'  ♦  ♦  ♦  In  section  551 
he  says:  'An  allegation  Is  Irrelevant  when 
the  issue  formed  by  its  denial  can  have  no 
connection  with,  nor  effect  upon,  the  cause 
of  action.'  "  This  language  was  quoted  with 
approval  In  Smith  v.  Smith.  50  S.  C.  67,  27  S. 
E.  545. 

3.  There  is  still  another  reason  why  the 
exception  cannot  be  sustained.  The  property 
destroyed  was  part  and  parcel  of  the  free- 
hold, and  testimony  as  to  damages  sustained 
by  its  destruction  was  introduced  for  the  pur- 
pose of  showing  the  difference  in  the  value 
of  the  realty,  considered  as  such,  before  and 
after  the  fire.  The  rulings  and  charge  of  his 
honor  the  presiding  Judge  were  to  the  effect 
that  the  measure  of  damages  was  the  dif- 
ference in  the  value  of  the  land  before  and 
after  the  fire.  Testimony  as  to  the  property 
pertaining  to  the  freehold  was  competent  for 
the  purpose  of  showing  the  difference  in  the 
value  of  the  realty  before  and  after  the  fire, 
and,  as  we  have  stated,  it  was  only  for  this 
difference  that  the  Jury  were  allowed  to  give 
damages.    These  exceptions  are  overruled. 

4.  We  will  next  consider  the  fourth  excep- 


530 


39  SOUTHEASTERN  REPORTER. 


(S.  C. 


tion.  The  question  raised  by  this  exception 
Tirose  in  the  following  manner:  "Mr.  Thom- 
as: I  will  ask  a  preliminary  question.  Q. 
Have  you  had  any  experience  In  timber  lands 
that  would  enable  you  to  know  the  value  of 
them?  A.  In  handling  timber?  Q.  Yes.  A. 
Yes;  some  little.  I  have  handled  wood.  I 
have  not  handled  any  sawed  timber  or  tur- 
pentine business,  but  I  have  handled  wood 
right  smart  Q.  You  have  had  sufficient  ex- 
perience to  familiarize  yourself  with  the 
value  of  timber  land?  Mr.  Lyles:  He  has 
just  answered  what  he  had,  and  it  is  for 
the  jury  to  say.  The  Oourt:  He  can  tell 
what  experience  he  has  had.  Mr.  Lyles:  He 
has  just  testified  to  that,— that  his  only  ex- 
perience is  in  selling  wood.  Mr.  Thomas: 
I  will  withdraw  the  question  altogether,  and 
ask  the  witness  to  give  me  his  opinion  of  the 
damages  he  saw,  leaving  out  the  lower  tract? 
Mr.  Lyles:  We  object.  He  cannot  testify 
to  anything  more  than  the  damage  to  the 
wood,  according  to  his  own  testimony  as  to 
his  experience.  The  Court:  He  is  not  asked 
as  an  expert,  but  is  asked  for  an  opinion. 
Mr.  Lyles:  Opinion  testimony  can  only  be 
given  on  the  basis  of  peculiar  knowledge. 
The  Court:  What  he  sees.  It  makes  no  dif- 
ference whether  he  is  an  expert  or  not,  if 
he  sees  anything.  Mr.  Lyles:  But  his  ex- 
l>erience  does  not  go  to  the  extent  of  know- 
ing the  value  of  such  things.  We  submit,  he 
can*t  testify  to  it,  and  he  has  said  he  has 
had  no  exi)erience  In  saw  timber  and  tur- 
pentine timber.  By  Mr.  Tliomas:  Answer 
the  question.  A.  What  the  tract  was  worth 
or  what  the  damages  were  on  the  tract  I 
saw?  Q.  Yes.  A.  About  $1,700,  I  think." 
The  witness  based  his  opinion  upon  facts 
within  his  own'  knowledge,  which  it  would 
have  been  difficult  fully  to  reproduce  and 
uiake  palpable  before  the  jury.  The  case  of 
Easier  v.  Railway  Co.,  59  S.  C.  311,  37  S.  E. 
038,  shows  that  opinion  evidence  is  based  on 
necessity,  and  is  admissible  when  the  facts 
cannot  be  reproduced  before  the  jury  in  such 
manner  as  to  show  the  condition  of  things 
upon  which  the  opinion  of  the  witness  was 
based.  It  was  necessary  for  the  plaintiffs  to 
prove  a  pecuniaiy  loss  of  a  definite  amount, 
which  c»ould  not  be  left  to  the  supposed 
knowledge  of  the  jury  of  such  matters. 
Waldrop  v.  Railroad  Co.,  28  S.  C.  157,  5  S.  E. 
471.  And  this  fact  could  be  established  by 
any  witness  basing  his  testimony  upon  facts 
within  his  own  knowledge.  Brldger  v.  Rail- 
road Co.,  25  S.  C.  24.  This  exception  is  over- 
ruled. 

5.  We  proceed  to  a  consideration  of  the 
sixth  exception.  The  order  allowing  the 
amendment  is  as  follows:  *'It  appearing  that 
the  above  two  cases,  which  by  agreement 
of  counsel  were  consolidated  and  ordered  to 
be  tried  together,  were  for  the  recovery  of 
damages  caused  by  two  fires  to  plaintiffs' 
lands,  and  it  further  appearing  that  by  a 
clerical  error  the  date  of  the  fire  set  forth 
(n  the  second  case  was  laid  on  March  31st, 


instead  of  May  31st.  and  that  the  defendant 
has  not  been  misled  to  his  prejudice  in  main- 
taining his  defense  upon  the  merits  thereby, 
it  is,  on  motion  of  John  P.  Thomas,  Jr., 
plaintiffs*  attorney,  ordered  that  paragraphs 
3  of  the  first  and  second  causes  of  action  in 
the  case  second  above  set  forth  be,  and  the 
same  are  hereby,  amended,  In  furtherance 
of  justice,  by  striking  out  the  word  'March' 
in  the  first  line  in  the  said  two  paragraphs, 
and  inserting  in  lieu  thereof  the  word 
'May.' "  The  reasons  set  forth  in  said  order 
show  that  it  was  properly  granted,  and  this 
exception  is  overruled. 

The  last  exception  to  be  considered  te  the 
seventh.  The  foregoing  order  also  shows 
that  the  circuit  Judge  properly  refused  the 
appellant's  request  for  further  time.  This 
exception  is  likewise  overruled.  It  is  the 
judgment  of  this  com*t  that  the  Judgment  of 
the  circuit  court  be  afiSrmed. 


(61  S.  C.  266) 

KUKER  V.  JARROTT  et  al. 

(Supreme  Court  of  South  Carolina.     July  22, 

1901.) 

FRAUD  OP  TRUSTE1&— GONVEYANCB— MORT- 
GAGE>-N0T1CB  OF  FRAUD. 
A  trustee  had  power  under  a  deed  to  sell 
for  reinvestment  on  the  written  request  of  the 
life  beneficiary.  He  obtained  such  written 
consent  from  his  wife,  who  was  the  beneficiary, 
and  conveyed  to  his  son,  and  thereafter  pro- 
cm-ed  the  son  to  borrow  certain  money  on  the 
land  on  a  mortgage,  and  pay  the  proc'^'^'^s  thprr- 
of  to  him;  and  be  testified  that  the  morii;aget;, 
at  the  time  of  making  the  loan,  which  was  for 
$275,  knew  that  this  transaction  was  illegal. 
The  mortgagee,  who  was  a  business  man  of 
wealth,  denied  positively  that  he  had  any  suob 
knowledge;  and  so.  also,  did  the  agent  of  the 
trustee,  who  negotiated  the  loan.  Held,  that 
the  evidence  was  insufficient  to  establish  its  in- 
validity. 

Appeal  from  common  pleas  circuit  court  of 
Florence  county;   Gage,  Judge. 

Action  by  John  Kuker  against  J.  H.  ^arrott 
and  others.  From  a  decree  for  plaintiff,  all 
the  defendants  except  two  appeal.    Affirmed. 

George  Galletley,  for  appellants.  Wilcox 
&  Wilcox  and  J.  F.  Stackley,  for  respond- 
ent 

POPE,  J.  From  the  "caae  for  appeal"  it 
appears  that  Charles  E.  Jarrott,  Jr..  on  the 
SOth  day  of  April,  1892,  made  his  bond, 
whereby  he  agreed  to  pay  to  John  Kuker  the 
sum  of  $275,  12  months  thereafter,  with  in- 
terest after  maturity  at  the  rate  of  8  per 
cent,  annually  until  paid,  which  bond  was 
secured  by  a  mortgage  on  a  house  and  lot  in 
the  town  of  Florence,  in  this  state.  This 
debt  was  for  the  sum  of  $275  in  cash  loaned 
by  John  Kuker  to  Charles  E.  Jarrott,  Jr.; 
and,  not  having  been  paid  in  whole  or  in 
part,  an  action  for  foreclosure  of  mortgage 
was  instituted  on  the  5th  day  of  December, 
18%,  and  ripened  into  judgment  by  default 
on  the  6th  day  of  February,  1897,  for  the 
sum  of  $387.23.  This  included  costs.  Al- 
though advertisement  for  sale  was  made  in 
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the  year  ISO",  it  was  postiwned  at  the  urgent 
solicilatiuu  of  dereudant's  father.  The  de- 
feudaut  died  \u  the  year  1897,  leaving  no 
widow  or  lineal  descendants.  When  the 
plaintiff,  Jolin  Kul^er,  advertised  this  house 
and  lot  for  sale  on  the  first  Monday  in  Feb- 
ruary, 1899,  he  was  met  by  a  petition,  dated 
31st  January,  189D,  made  by  all  the  brothers 
and  sisters  of  the  said  Charles  E.  Jarrott,  Jr., 
deceased,  and  addressed  to  the  court  of  com- 
mon pleas  for  Florence  county,  wherein  it 
was  sought  to  obtain  an  order  to  restrain  the 
sale  under  the  decree  in  foreclosure.  The 
petition  was  as  follows:  "The  petition  of  J. 
H.  Jarrott,  John  B.  Jarrott,  Helen  A.  Jarrott, 
Moi-y  M.  Jarrott,  Pierce  B.  Jarrott,  and 
Theodore  E.  Jarrott,  in  the  above-entitled 
case,  shows  to  the  court:  (1)  That  Charles 
E.  Jarrott,  Sr.,  held  the  land  described  in 
the  complaint,  under  the  provisions  of  a 
deed  duly  executed,  for  the  following  pur- 
poses and  trusts  only,  to  wit:  *To  the  sole 
and  separate  use  and  behoof  of  my  wife, 
Emma  E.  Jarrott  [wife  of  the  said  C.  E.  Jar- 
rott, Sr.],  for  and  during  the  term  of  her 
natural  life,  and  to  pay  over  to  her,  on  her 
separate  receipt  in  writing,  all  the  income, 
rents,  profits,  and  accretions  of  the  said  prop- 
erty, and,  from  and  after  the  death  of  my 
said  wife,  then  to  the  use  of  such  of  the 
children  of  the  said  marriage,  share  and 
share  alike.'  And  for  the  following  uses  and 
trusts:  Thati  upon  the  written  request  of 
his  said  wife,  the  said  trustee  may  sell  and 
convey  any  portion  of  the  said  estate  and 
property,  and  reinvest  the  proceeds  of  said 
sale,  to  be  subject  to  the  same  trusts  and 
limitations  as  the  original  trust  property. 
<2)  That  on  or  about  the  30th  April,  18D2,  tlie 
said  Charles  E.  Jan-ott,  Sr.,  made  application 
to  the  plaintiff,  John  Kuker,  for  the  loan  of 
a  sum  of  money,  and  said  Kuker  agreed  to 
make  the  said  loan  on  the  said  Jarrott  se- 
curing him  for  the  same.  That  the  said 
parties,  finding  from  the  said  trust  deed  that 
the  said  Jarrott  could  not  execute  a  valid 
mortgage  on  said  trust  property,  procured 
and  suffered  the  said  Jarrott,  trustee,  to 
make  a  pretensive  conveyance  of  the  land 
described  in  the  complaint  to  Charles  E. 
Jarrott,  Jr.,  by  tlie  said  tmstee,  and  which 
was  without  consideration;  and  thereupon 
the  said  Charles  E.  Jarrott,  Jr.,  executed  the 
mortgage  described  in  the  complaint,  and  for 
the  sole  purpose  of  securing  the  money  loaned 
by  said  Kuker  to  the  said  Jarrott,  Sr.,  and 
for  the  purpose  of  defeating  the  terms  and 
intent  of  said  trust  (3)  That  the  said 
Charles  E.  Jarrott,  Jr.,  has  never  been  in  the 
possession  of  the  said  land,  but  the  same  has 
ever  since  remained  a  part  of  the  said  trust 
estate.  That  the  said  Kuker  has  commenced 
this  action  for  the  purpose  of  foreclosing  the 
said  pretended  mortgage,  without  making  the 
X)etitioners  parties  thereto;  has  in  said  suit 
pi-ocured  a  judgment  by  default  against  the 
said  C.  E.  Jarrott,  Jr.,  and  an  order  for  the 
sale  of  the  said  premises  by  the  sheriff  of 


the  county  of  Florence;  and,  pursuant  to  said 
order,  the  said  sheriff  has  advertised  said 
land  for  sale  on  sales  day  in  February,  1899, 
and.  If  the  said  sale  is  allowed  to  be  made, 
a  cloud  will  be  thrown  on  the  title  and  rights 
of  the  petitioners.  (4)  The  petitioners  are  in- 
formed that  subsequently  the  said  C.  E.  Jar- 
rott, Jr.,  executed  a  mortgage  on  the  prem- 
ises to  J.  F.  Stacldey,  of  the  city  of  Florence, 
but  the  said  Stackley  has  not  been  made  a 
party  to  this  action.  (5)  That  all  of  said  pe- 
titioners, except  J.  H.  and  John  B.  Jarrott, 
are  Infants.  (6)  That  the  petitioners  are  the 
children  of  said  maiTiage,  to  wit,  of  the  said 
C.  E.  Jarrott,  Sr.,  and  Emma  E.  Jarrott,  and 
are  remainder-men  under  the  said  trust  deed. 
Wherefore  the  petitioners  pray  that  said  de- 
cree of  sale  be  opened;  that  they,  by  order 
of  this  court,  be  made  parties  to  this  action; 
that  the  said  Stackley  be  made  a  party;  and 
that  the  said  sale  be  enjoined  until  the  rights 
of  the  petitioners  be  adjudicated."  This  pe- 
tition came  on  to  be  heard  before  his  honor 
Judge  Aldrich  on  the  4th  day  of  February, 
1899,  and  on  the  6th  day  of  February',  1899, 
Judge  Aldi'ich  filed  his  order  thereon,  by 
which  he  enjoined  the  sale  of  the  house  and 
lot  until  the  further  order  of  the  court;  that 
the  judgment  and  sale  be  opened;  and  fur- 
ther required  that  the  plaintiff  amend  his 
summons  and  complaint  by  making  petition- 
ers and  J.  P.  Stackley  parties  to  the  action, 
and  such  other  parties  as  he  may  be  advised, 
and  that  said  new  parties  have  20  days  to 
answer.  The  complaint  was  duly  amended 
by  making  the  parties  named  in  the  petition 
defendants.  The  petitioning  defendants  an- 
swered, setting  up  the  facts  of  their  petition 
by  appropriate  allegations  In  their  answer. 
The  defendant  J.  F.  Stackley  In  his  answer 
denied  all  the  matters  therein,  and  asked 
that  his  mortgage  on  the  house  and  lot  be 
also  foreclosed. 

By  an  order  of  court,  S.  W.  G.  Shlpp,  Esq., 
was  made  referee,  and  as  such  directed  to 
take  the  testimony  and  report  the  same  to 
the  court  When  the  hearing  was  had  there- 
on and  tlie  pleadings  before  his  honor  Judge 
Gage,  he  made  the  following  decree:  "This 
was  an  action  to  foreclose  a  mortgage  made 
by  Charles  E.  Jarrott,  Jr.,  to  John  Kuker. 
It  was  begun  on  the  5th  December,  1896,  de- 
fault made,  and  decree  for  foreclosure  on 
6th  February,  1897.  The  sale  was  delayed 
from  time  to  time,  but  was  finally  advertised 
to  occur  on  sales  day  In  February,  1899. 
♦  ♦  •  It  is  alleged  that  these  last-named 
Jarrotts,  to  wit,  Mary,  Pierce,  and  Theo- 
dore, are  Infants.  C.  E.  Jarrott  Is  now  dead, 
and  left  no  lineal  descendants  and  no  widow. 
The  date  of  his  death  is  about  1897.  Stack- 
ley  is  a  second  mortgagee.  The  defense  rests 
on  the  terms  of  a  deed  of  trust,  to  be  found 
in  Salinas  v.  Pearsall,  24  S.  C.  180.  and  a 
breach  thereof  by  plaintiff  and  Jarrott  Sr. 
It  is  not  denied  by  the  Jarrott  defendants 
that  the  deed  from  Charles  E.  Jarrott,  Sr.,  to 
Charles  E.  Jarrott,  Jr.,  Is  regular  in  fornr 
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and  that  the  written  request  thereon  of  the 
wife,  Emma  E.,  is  in  legal  form.  But  the 
allegation  is  that  Charles  E.  Jarrott,  Sr., 
made  the  deed  to  Charles  E.^  Jr.,  without 
consideration;  that  Kuker  knew  it;  that  the 
loan  by  Kuker  was  in  fact  a  loan  to  Charles 
E.,  Sr.,  and  the  whole  transaction  was  with 
the  Intent  on  the  part  of  Charles  E.,  Sr.,  and 
Kuker  to  avoid  the  terms  of  the  trust  deed. 
This  is  the  issue,  and  it  is  one  of  fact  If  it 
be  so,  the  deed  and  mortgage  are  invalid.  I 
cannot  sustain  the  contention.  In  the  first 
place,  I  am  satisfied  that  Theodore  is  the 
only  one  of  the  defendants  now  under  twen- 
ty-one years  of  age,  and  he  is  nineteen  years 
old.  Mrs.  Jarrott,  who  testified  to  their  ages, 
admitted  on  cross-examination  that  the  fam- 
ily Bible  was  burned,  and  she  was  not  posi- 
tive about  their  ages.  But  she  did  fix  their 
ages  by  a  petition  In  the  probate  court  In 
1891.  She  fixed  the  ages  of  Pierce  and  Theo- 
dore then  at  thirteen  and  eleven,  respectively; 
and  John,  Helen,  and  Mary  fixed  their  ages 
then  at  twenty,  eighteen,  and  sixteen,  respec- 
tively. In  the  second  place,  the  defense  is 
actively  made  by  Charles  B.  Jarrott,  Sr.,  and 
his  wife,  Emma  E.,  and  by  none  of  the  chil- 
dren. It  Is  true,  the  verified  petition  to  open 
the  judgment  was  made  by  John  B.  and 
Helen  A.,  but  without  that  the  judgment 
could  not  have  been  opened.  The  defense 
depends  upon  the  testimony  of  Charles  E. 
Jarrott,  Sr.,  and  his  wife.  I  shall  consider 
them  In  an  inverse  order.  In  this  transaction 
the  plaintifT  was  represented  by  Mr.  De 
Jongh,  an  attorney  of  the  Florence  bar.  Mrs. 
Jarrott  testified:  'Mr.  De  Jongh  came  to  the 
house  on  one  occasion  with  some  one  else, 
I  think,  and  stated  that  Mr.  Jarrott  wanted 
to  borrow  some  money  from  Mr.  Kuker,  and 
he  could  arrange  It  if  I  would  sign  the  pa- 
pers. He  explained,  but  I  did  not  exactly 
understand.  He  wanted  me  to  have  a  deed 
made  to  my  son  C.  E.  Jarrott,  Jr.  Q.  You 
signed  on  various  occasions  requests  on  deeds 
for  Mr.  Jarrott,  as  trustee,  to  convey  prop- 
erty, did  you  not?  A.  To  convey  property  I 
knew  nothing  about.  He  requested  me  to 
sign  papers  on  several  occasions,  which  I 
did.  Q.  When  Mr.  De  Jongh  went  up  to 
have  the  paper  in  question  signed,  did  you 
sign  it  right  then?  A.  I  don't  remember.  Q. 
Do  you  remember  signing  It  at  any  time? 
A.  I  remember  signing  some  papers.  I  don't 
know  the  papers  you  allude  to.  Q.  I  allude 
to  the  paper  which  conveyed  the  property 
to  C.  B.  Jarrott,  Jr.  A.  I  did  not  read  it,  and 
do  not  remember  signing  any  particular  pa- 
per. I  suppose  I  must  have  signed  it  Mr. 
De  Jongh  did  say  something  about  signing 
papers  to  my  son.  He  said  there  would  be 
a  risk  giving  a  deed  to  a  stranger,  and  that 
if  I  would  sign  a  deed  to  my  son  there  would 
be  no  risk.*  Standing  alone,  with  no  other 
testimony  on  the  subject  this  testimony  is 
not  sufficiently  accurate,  positive,  and  in- 
telligent to  overturn  a  transaction  like  that 
In  issue.    A  careful  consideration  of  the  tes- 


timony of  C.  K.  Jarrott,  Sr.,  satisfies  me  that 
he  thought  when  the  money  was  borrowed 
from  Kuker  the  transaction  was  of  donbtful 
character,  and  that  he  took  the  money,  if  he 
be  credited,  which  he  had  a  questionable 
right  to.  But  the  pith  and  point  of  his  tes- 
timony is  that  De  Jongh,  as  attorney  for 
Kuker,  concocted  the  scheme,  and  therefore 
was  charged  with  a  knowledge  of  a  breach 
of  the  trust  The  cross-examination  shows 
that  Jarrott  was  altogether  familiar  with 
obligations  of  the  trust  about  which  there 
had  been  litigation  before.  Candidly,  the 
testimony  of  Jarrott  impresses  me  with  the 
fact  he  is  not  a  sincere  man,  and  that,  where 
he  is  flatly  contradicted  by  a  witness  whose^ 
integrity  has  not  been  impeached,  he  cannot 
be  relied  on.  Mr.  De  Jongh  is  not  personally 
known  to  me,  but  he  has  not  been  impeached, 
and  he  unequivocally  denies  the  testimony  of 
Mr.  Jarrott.  Again,  C.  E.  Jarrott,  Jr.,  died 
after  judgment  for  foreclosure.  He  was 
twenty-seven  years  old.  He  took  no  steps  to 
defend  the  suit  nor  did  the  others  in  his 
lifetime,  nor  did  C.  B.  Jarrott,  Sr.  Testi- 
mony like  this  could  defeat  any  claim.  The 
next  matter  for  consideration  is  the  Stackley 
mortgage.  It  was  made  two  years  after  that 
to  Kuker.  There  is  no  evidence  to  impeach 
it,  if  Stackley  Is  to  be  believed.  I  am  there- 
fore of  the  opinion  that  the  plaintiff  Is  en- 
titled to  have  formal  judgment  for  foreclo- 
sure and  sale,  providing  for  the  payment  of 
his  debt  and  that  due  to  Stackley,  and  I  re- 
serve jurisdiction  of  the  case  to  sign  judg- 
ment when  it  shall  be  presented;'*  Judgment 
was  afterwards  signed  by  Judge  Gage. 

From  the  judgment  the  petitioning  defend- 
ants now  appeal  to  this  court  on  the  follow- 
ing grounds:  "The  circuit  court  erred  (as  to 
the  Kuker  mortgage):  (1)  In  directing  that  a 
judgment  be  entered  in  favor  of  plaintiff  for 
$47G.44,  with  interest  and  directing  a  sale  of 
the  land  described  in  the  complaint  to  satisfy 
same;  but  the  said  court  should  have  held 
that  the  plaintiff  was  not  entitled  to  a  judg- 
ment for  any  sum,  and  that  the  con^lalnt  be 
dismissed:  (a)  The  court  should  have  found 
from  the  testimony  that  the  mortgage  was 
really  intended  to  secure  a  loan  by  the  plain- 
tiff to  C.  E.  Jarrott,  Sr.;  (b)  that  the  deed  from 
the  trustee  to  C.  B.  Jarrott  Jr.,  was  without 
consideration,  a  breach  of  the  trust,  and  was 
made  for  the  purpose  of  raising  money  on 
the  trust  estate  by  way  of  mortgage;  (c)  that 
the  mortgage  to  plaintiff  was  taken  to  se- 
cure the  loan  actually  made  to  C.  E.  Jarrott 
Sr.,  was  in  breach  of  the  trust  and  was  an 
attempt  by  Indirection  to  mortgage  the  trust 
property;  (d)  that  the  plaintiff  or  his  agent 
De  Jongh,  knew  of  the  attempted  breach  of 
trust,  or  had  sufficient  Information  to  have 
put  him  on  an  inquiry  that  would  have  led 
to  such  knowledge.  (2)  That,  in  any  event 
from  the  plaintiff's  own  testimony  and  that 
of  his  agent,  De  Jongh,  the  plaintiff  was 
infonmed,  at  and  before  the  loan,  that  the 
said  Jarrott,  Jr.,  had  acquired  a  deed  of  con- 
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\'LTance  to  the  said  property  by  a  breach  of 
trust.  In  that  said  conyeyance  was  alleged  to 
have  been  made  on  a  credit  for  a  large  por- 
tion of  the  purchase  money,  and  the  plain- 
tiff's agent,  from  his  own  testimony,  had  no 
confidence  in  any  statement' of  fact  alleged 
1o  have  been  made  to  him  by  the  trustee. 
(3)  The  court  erred  in  finding  as  to  botb 
mortgages  that  the  defense  is  actually  made 
by  Charles  B.  Jarrott,  Sr.,  and  his  wife^ 
Emma  E.,  when  there  is  not  a  particle  of 
testimony  to  support  such  finding,  but,  on  the 
contrary,  the  court  should  have  found  that 
the  said  parties  are  not  parties  to  the  action; 
that  they  have  no  interest  therein;  that  they 
are  only  witnesses  used  by  the  defendants; 
that  the  judgment  was  opened  by  the  sworn 
petition  of  the  children;  that  the  sworn, an* 
swer  was  put  in  by  said  children  for  them- 
selves, and  by  J.  R.  McCown  as  guardian 
ad  litem  for  the  infants;  and  that  the  cause 
is  actually  conducted  by  the  counsel  for  the 
children.  (4)  The  court  erred  in  holding  that 
the  defense  depends  on  the  testimony  of 
Charles  E.  Jarrott,  Sr.,  and  his  wife.  The 
court  should  have  held  that  the  testimony 
of  C.  B.  Jarrott,  Sr.,  which  the  court  held 
was  sufficient,  if  true,  to  invalidate  plain- 
tiff's mortgage,  was  corroborated  by  the  tes- 
timony of  Mrs.  Jarrott  to  the  effect  that  the 
agent  of  plaintiff  told  her  that  her  husband 
wished  to  borrow  some  money  from  Mr.  Ku- 
ker,  that  he  (De  Jongh)  would  arrange  it  If 
she  (Mrs.  Jarrott)  would  sign  some  papers  to 
her  son,  that  it  would  be  a  risk  to  give  deed  to 
a  stranger,  and  that  if  she  would  sign  deed 
to  her  son  there  would  be  no  risk,  all  of 
which  is  utterly  inconsistent  with  the  view 
that  plaintiiTs  agent  did  not  have  knowledge 
of  the  attempted  breach  of  trust.  That  said 
testimony  !s  further  corroborated  by  the  fol- 
lowing facts  and  circumstances:  By  the  sub- 
sequent conduct  of  plaintiff  in  looking  to  C. 
E.  Jarrott,  Sr.,  both  before  and  after  the 
death  of  his  son,  as  the  party  to  repay  the 
loan;  in  dunning  C.  E.  Jarrott,  Sr.,  repeatied- 
ly,  for  the  money,  and  threatening  him  with 
foreclosure  if  the  demand  was  not  complied 
with;  that  plaintiff  had  been  In  the  habit  of 
loaning  money  to  C.  E.  Jarrott,  Sr.,  under  cir- 
cumstances necessarily  involving  breaches  of 
this  trust  deed,  to  wit,  the  loan  on  the  Tarrh 
mortgage,  the  loan  on  the  security  of  a  con- 
veyance to  Mrs.  Louisa  Kuker,  wife  of  plain- 
tiff, and  the  mortgage  of  C.  B.  Jarrott,  trus- 
tee, referred  to  in  Exhibit  H.  (As  to  the 
Stackley  mortgage):  <5)  In  directing  that 
Judgment  be  entered  for  the  sum  of  ^14.66, 
with  interest,  and  directing  a  sale  of  the  land 
to  pay  the  same;  but  the  court  should  have 
held  that  the  defendant  Stackley  was  not 
entitled  to  judgment  for  any  sum,  or  for  a 
sale  of  the  premises.  The  court  should  have 
found  tiliat  Stackley  knew  of  the  breach  of 
trust,  or  had  sufficient  information  to  have 
put  him  on  inquiry  as  to  the  consideration 
and  in  breach  of  the  trust,  to  wit  inter  alia, 
from  the  relationship  of  the  parties;  that  the 


mortgage  was  offered  to  him  to  secure  an 
account  for  goods  sold  to  the  trustee;  the 
fact  that  C.  E.  Jarrott,  Jr.,  was  never  in  pos- 
session of  this  property.  (6)  The  court  erred 
in  holding  that  there  was  no  evidence  to  im- 
peach the  Stackley  mortgage,  *lf  Stackley 
is  to  be  believed,'  and  In  ordering  a  foreclo- 
sure of  the  same;  but  the  court  should  have 
held  that  Stackley  had  knowledge  of  the 
breach  of  trust,  or  sufficient  information  to 
put  him 'on  the  inquiry;  that  Stackley  was 
not  a  bona  fide  purchaser  or  holder  for  value, 
or  without  notice  of  said  mortgage;  that  the 
mortgage  was  given  to  secure  an  existing 
debt;  that,  in  any  event,  the  mortgage  was 
invalid  to  the  amount  of  $145,  the  portion  of 
the  account  admittedly  contracted  before  exe- 
cution of  the  mortgage.'* 

We  will  now  dispose  of  this  appeal.  The 
first  four  exceptions  may  be  considered  to- 
gether. The  decree  Is  satisfactory,  and  we 
only  add  a  few  words.  None  of  the  parties 
to  the  record  question  that  If  the  plaintiff, 
Kuker,  either  himself  or  by  his  agent,  De 
J(Migh,  knew  of  the  fraud  Involved  In  the 
sale  by  C.  E.  Jarrott,  Sr.,  as  trustee  to  C. 
E.  Jarrott,  Jr.,  of  the  house  and  lot  which 
belonged  to  the  trust  estate  of  Mrs.  Emma 
Jarrott  and  her  children,  for  the  purpose  of 
raising  money  for  the  trustee,  Jarrott,  Sr., 
or  Jarrott,  Jr.,  as  an  individual.  It  would  up- 
set the  bond  and  mortgage  held  by  Kuker, 
but  the  contention  relates  to  the  facts.  The 
children  of  Jarrott,  Sr.,  and  his  wife  took  no 
active  part  in  the  lawsuit.  Jarrott,  Sr.,  and 
his  wife,  Mrs.  Emma  Jarrott,  were  the  only 
witnesses  to  the  alleged  fraud  introduced  for 
the  purpose  of  establishing  the  same.  Jar- 
rott, Sr.,  says  in  his  testimony  he  consulted 
with  his  children  about  the  lawsuit,  and 
talked  with  the  lawyer  of  his  children.  It  is 
apparent  from  the  record  that  the  testimony 
of  Jarrott,  Sr.,  is  in  utter  disregard  to  the 
memory  of  his  dead  son,  Charles,  when  he 
attempts,  as  he  says,  to  lay  bare  the  facts 
attending  the  sale  by  him,  as  trustee,  of  the 
house  and  lot  to  his  said  son  Charles,  and 
of  the  subsequent  mortgage  of  said  house  and 
lot  executed  by  his  said  son  Charles  to  John 
Kuker,  to  secure  the  loan  of  $275  by  Kuker 
to  his  said  son  Charles.  The  testimony  shows 
that  the  trust  estate  Is  a  large  one,  and  that 
the  value  of  the  house  and  lot  Is  only  $1,000. 
By  the  terms  of  the  trust  deed,  the  said  son 
Charles  was  owner,  along  with  his  brothers 
and  sisters,  of  the  fee  in  all  the  trust  estate, 
which  fee,  in  its  enjoyment,  was  only  post- 
poned during  the  lifetime  of  their  mother, 
Mrs.  Emma  Jarrott  By  the  tectimony  of 
Jarrott  Sr.,  he  alone  enjoyed  the  $275  bor- 
rowed by  his  son  Charles  of  John  Kuker. 
.Thus  it  is  seen  that  Jarrott  Sr.,  has  a  curious 
regard  for  the  character  for  probity  of  his 
dead  son,  Charles,  who.  from  Jarrott* s  own 
testimony,  only  did  what  he  is  alleged  to 
have  done  to  help  his  father,  and,  it  is  to  be 
supposed,  his  father's  family,  which  seems  to 
have  had  large  landed  estates,  but  no  money. 
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The  son  Charles  seems  to  us  to  have  belong- 
ed to  that  class  of  men  whose  life  and  sub- 
stance Is  given  up  for  the  benefit  of  others, 
and  not  for  the  advancement  of  his  own  for- 
tunes, and  to  be  subjected  to  the  humiliating 
condition  of  receiving  no  thanlis  for  sacri- 
fices for  others,  but  who,  when  life  Is  closed, 
has  his  memory  aspersed  for  the  very  sacri- 
fices he  has  made.  To  earn  grateful  appre- 
ciation by  labors  for  others  is  pleasant,  but 
the  consciousness  of  having  done  all  in  his 
power  to  soften  the  hardships  of  others  Is 
often  the  only  consolation  for  such  labor. 
But  did  Jarrott,  Sr.,  tell  the  truth  in  his  tes- 
timony? It  requires  very  great  charity  to 
say  he  was  only  mistaken  when  he  testified 
as  he  did  in  this  case.  To  suppose  that  the 
pitiful  sum  of  8  per  cent,  annual  Interest  on 
$275  would  tempt  a  successful  business  man 
like  John  Kuker  to  risk  the  loss  of  such  in- 
terest and  the  principal,  $275,  and  his  own 
good  name  for  upright  dealings,  is  more 
than  we  can  do,  especially  as  John  Kuker 
and  De  Jongh  both  swear  positively  that  it 
Is  not  true.  It  is  far  more  natuml  to  sup- 
pose, that  when  Jarrott,  Sr.,  wanted  his  son 
Charles  to  pay  the  $250  still  due  on  the  pur- 
chase money  of  the  house  and  lot  he,  as  ti'us- 
tee,  had  conveyed  to  his  said  son,  having 
sounded  De  Jongh,  as  the  agent  of  John 
Kuker,  as  to  his  willingness  to  make  the 
loan  of  $275  to  his  son  Charles,  and  having 
ascertained  tliat  the  loan  would  be  made  on 
the  terms  proposed,  the  son  Charles  signed 
the  note  and  mortgage,  received  the  money, 
and  immediately  paid  it  over  to  Jarrott,  Sr. 
Mrs.  Jarrott  in  her  testimony  is  not  exact 
and  definite,  and  hence  her  testimony  adds 
nothing  to  the  theory  of  Jarrott,  Sr.  We 
therefore  oveiTule  these  exceptions. 

Now,  as  to  the  fifth  and  sixth  exceptions, 
which  relate  to  Stackley's  mortgage;  This 
mortgage  was  accepted  by  Stackley  more 
than  two  years  after  the  deed  to  the  land  by 
Jarrott,  Sr.,  as  trustee,  on  the  written  re- 
quest of  Mrs.  Jarrott,  as  required  by  the 
deed  of  trust,  to  his  son  Charles,  had  been 
placed  on  record.  Jarrott,  Sr.,  says  he  told 
Stackley  that  John  Kuker' s  mortgage  was 
not  valid,  and  therefore  Stackley  had  notice 
of  the  invalidity  of  Charles  E.  Jarrott's  deed, 
or  certainly  enough  Information  to  put  him 
on  inquiry.  It  was  in  proof  that  Stackley 
was  a  successful  man  of  business  In  the  city 
of  Florence,  and  no  man  rises  up  to  Impugn 
his  testimony.  He  denies  under  oath  that 
Jarrott,  Sr.,  ever  told  him  any  such  thing. 
We  believe  Stackley.  We  cannot  appreciate 
the  argument  on  the  consideration  of  the 
mortgage  of  Charles  Jarrott  to  Stackley  be- 
cause, forsooth,  some  of  the  debt  of  his  moth- 
er was  already  past  due.  As  between 
Charles  Jarrott  and  Stackley,  and  with  no 
creditors  of  Charles  Jarrott,  Jr.,  befo!o  us, 
we  hold  that  the  consideration  was  al.  that 
the  law  reiiuires.  These  exceptions  are  over- 
ruled. It  Is  the  judgment  of  this  court  that 
the  judgment  of  the  circuit  court  be  affirmed. 


(61  S.  C.  276) 
SUDDUTH  et  al.  v.  SUMERAL. 
(Supreme  Court  of   South  Uarolina.    July  2^ 

1901.) 

INSTRUCTIONS— CHARGE   ON   FACTS— REQUBST 
—OUSTER  OF  CO-TENANTS. 

1.  In  an  action  for  partition,  where  defendant 
claimed  under  a  deed,  an  instruction  as  to  the 
character  of  the  estate  which  passed  under  the 
deed,  but  leaving  to  the  jury  to  determine  what 
lands  the  deed  conveyed,  was  not  erroneous  aa 
a  charge  on  the  facts. 

2.  A  request  to  charge  the  jury  as  to  ouster 
does  not  require  the  court  to  charge  that  limi- 
tations do  not  run  against  tenants  in  common 
unless  there  has  been  an  ouster. 

3.  Where,  under  a  deed  from  tenant  in  com- 
mon purporting  to  convey  the  entire  fee.  the 
grantee  goes  into  possession  after  recording  the 
deed,  and  holds  the  lands  adversely  as  his  own, 
it  amounts  to  an  ouster  of  the  other  tenants  in 
common,  and  gives  such,  holder,  after  10  years, 
title  by  adverse  possession  against  the  tenants 
in  common. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;    Aldrlch,  Judge. 

Action  In  partition  by  S.  Davis  Sudduth 
and  others  against  Louisa  Sumeral.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Affirmed. 

So  much  of  the  charge  as  Is  questioned  by 
the  exceptions  is  as  follows: 

"Now,  we  will  proceed  to  the  second  de- 
fense, and  that  is  that  Mrs.  Sumeral  alleges 
that  on  November  22,  1879,  she  went  into 
possession  of  that  tract  of  land;  that  she 
is  now  living  on  it;  and  that  ever  since  then 
she  has  been  in  open,  notorious  possession  of 
the  said  land,  claiming  the  same  all  of  the 
time  as  her  own;  and  she  charges  that  thi' 
statute  of  limitations  is  a  complete  bar  to 
the  plaintiffs'  claim.  Now.  the  statute  of 
limitations  Is  sometimes  called  a  'statute  of 
repose,*— a  statute  to  quiet  possession.  A  stat- 
ute of  limitations  does  not  originate  in  the 
idea  of  its  being  a  title,  but  it  is  in  law  a 
trespass,  begins  as  a  trespass;  and  If  one 
goes  and  takes  possession  of  real  estate  and 
holds  it  openly  and  notoriously,  and  the  ti'ue 
owner  fails  to  assert  his  rights,  tlien  the  law 
says  that  j'ou  are  baiTed,  you  have  slept  on 
your  rights  and  on  your  title,  and  you  can^ 
'not  bring  this  action,  if  he  has  held  it  for 
the  statutory  period,  and  the  defendant  would 
be  entitled  to  possession.  Now,  just  there, 
the  defendants  have  requested  me  to  charge 
you: 

"(1)  It  Is  for  the  jury  to  determine  wheth- 
er the  possession  of  J.  A.  David  under  the 
deed  from  Martha  Loveland  and  others  was. 
after  the  death  of  Mrs.  Stall  and  Mrs.  Sud- 
duth, adverse  to  their  heirs  and  exclusive  of 
their  interest.     The  Court:    I  so  charge  you- 

"(2)  The  deed  from  J.  A.  David  to  W.  L. 
Sumeral  purports  to  convey  the  entire  estate 
in  the  lands  described  in  the  complaint.  It  is 
for  the  Jury  to  say  whether  W.  L.  Sumeral 
entered  under  said  deed,  and  whether  his  pos- 
session was  adverse  to  and  exclusive  of  the 
plaintiffs'   claim.     (No  comment.) 

**(3)  The   deed    from    W.    L.    Sumeral    to 
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Louisa  Sumeral,  the  defendant  herein,  pur- 
ports to  convey  the  entire  estate  in  the  lands 
described  in  the  complaint.  It  is  for  the  Jury 
to  say  whether  she  entered  into  possession 
of  said  land  under  said  deed,  and  whether 
the  subsequent  possession  was  adverse  to  and 
exclusive  of  the  plaintiffs'  claim.  The  CJourt: 
That  is  correct,  and  I  so  charge  you,  with 
this  one  qualification,— if  the  deeds  convey 
the  lands  described  in  the  complaint;  and, 
with  that  one  qualification,  1  charge  you  that 
that  is  correct.  Whether  the  land  described 
in  a  particular  deed  is  the  same  land  de- 
scribed in  a  complaint  or  some  other  paper  is 
a  question  of  fact  for  your  consideration,  and 
1  cannot  tell  you  whether  both  papers  cover 
the  same  land. 

"Now,  I  have  told  you  what  the  statute 
of  limitations  is.  An  important  point  is  as  to 
the  len^h  of  time,  if  the  statute  of  limita- 
tions is  applicable  to  this  case,— Is  it  the  ten 
or  twenty  year  statute?  The  twenty-year 
statute  prevailed  from  1870  to  the  latter  part 
of  1873,  and  since  then  the  ten-year  statute 
has  prevailed;  and  I  charge  you  that  the 
statute  of  limitations  in  force  at  the  time  one 
goes  into  possession  of  land  adversely  and 
hostilely  begins  to  run  in  his  favor,  and 
against  the  real  owner  of  the  land,  if  at  the 
time  the  real  owner  of  the  land  Is  capable  of 
bringing  his  action,  and  is  not  laboring  un- 
der any  disability  which  would  prevent  his 
bringing  the  action.  When  the  trespasser 
commits  the  trespass,  that  is  the  time  that 
you  must  say  the  statute  begins  to  run 
against  him.  So,  here,  If  the  trespass  began 
in  1873,  the  twenty-year  law  would  be  in 
force;  but.  If  it  began  after  1873,  then  the  ten- 
year  law  would  be  In  force.  Now,  who  Is  dis- 
qualified, such  as  would  stay  the  running  of 
the  statute  of  limitations?  First,  under  the 
law,  prior  to  the  constitution  of  1868,  a  mar- 
ried woman  labored  under  that  disability, 
and  If  her  husband  sold  her  land  the  statute 
did  not  begin  to  run  until  the  disability  was 
removed  by  the  death  of  her  husband.  The 
disability  being  In  force  in  1864,  the  mak- 
ing of  the  constitution  of  1868  did  not  re- 
move  her  disability,  because  her  husband's 
interest  in  her  land  became  vested  under  the 
old  law.  It  could  not  change  his  right  that 
had  vested  under  tlie  old  law,  and,  no  matter 
how  long  her  husband  may  have  survived  the 
constitution  of  1868,  when  her  husband  died, 
if  he  conveyed  the  land  away  any  time  pre- 
vious, during  tjje  coverture,  the  statute  would 
not  run  against  the  wife  tmtii  his  death. 
Now,  the  statute  of  limitations  cannot  run. 
It  does  not  run,  against  an  infant;  and  after 
lie  became  of  age,  between  1870  and  1873,  he 
had  twenty  years  In  which  to  assert  his 
rights,  but  since  that  time  he  has  ten  years 
In  which  to  do  so;  and  If  an  infant  does 
nothing  to  recover  his  real  estate  or  his  inter- 
est, but  stands  by,  and  some  one  holds  that 
land  adversely  for  the  full  statutory  period, 
then  the  Infant's  rights  are  gone,  and  he  is 
barred   from  brmging  his  action.    Now,  In 


regard  to  lands  held  In  common,  so  far  as  the 
statute  of  limitations  is  concerned,  the  law 
says  the  possession  of  one  tenant  is  the  pos- 
session of  all  tenants,  as  a  general  rule,  and, 
if  the  minority  of  one  tenant  in  common  ex- 
ists, then  his  minority  will  accrue  and  save 
the  running  of  the  statute  against  his  adult 
co-tenants,  because  the  trespasser  cannot  be 
in  adverse  possession  against  the  minor;  and 
if  the  minor  is  possessed  in  common  with  the 
others,  and  the  adverse  possession  cannot  be 
completed  as  against  the  minor,  then  his 
rights  would  redoimd  to  save  the  rights  of 
the  adults..  If  that  is  the  case,  then  when 
the  youngest  of  the  tenants  becomes  of  age, 
twenty-one  years,  the  statute  begins  to  run 
then  against  him;  and  if  it  runs  for  ten  or 
twenty  yeai's,  as  the  case  may  be,  against  all 
of  the  tenants  in  common,  and  none  of  them 
are  laboring  under  the  disabilities  which  stop 
the  statute  of  limitations,  then  the  party  in 
possession  can  interpose  the  pleas  of  the 
statute  of  limitations  and  bar  the  claim  of  the 
plaintiff,  and  tl{e  verdict  would  have  to  be 
for  the  defendant,  who  stands  upon  his  ad- 
verse possession.  Now,  there  may  be  vari- 
ous tresptissers  who  go  upon  the  same  land. 
For  instance,  if  you  find  that  Mr.  David  In 
1864  went  upon  the  land  as  a  trespasser,  and 
took  and  held  the  land  adversely,  that  would 
be  a  ti'espass  on  the  part  of  Mr.  David.  If 
you  find  that  at  another  time  Mr.  Sumeral 
went  upon  the  land  as  a  trespasser,  and  held 
possession  of  the  land  adversely,  then  Mr. 
Sumeral  would  be  a  trespasser.  If  you  find 
that  Mrs.  Sumeral  entered  upon  the  land  as  a 
trespasser,  then  that  would  be  trespnss  on  her 
part.  The  rule  is  this:  You  cannot  tack  the 
possession  of  the  parties  to  make  out  the 
statute  of  limitations,  but  the  same  person 
must  hold  for  the  whole  and  continuous  pe- 
riod, to  make,  out  the  possession  under  the 
statute  of  limitations,  except  where  a  person 
dies  and  a  title  descends  to  his  heirs;  but  we 
are  not  speaking  of  that  here.  But  where 
Mr.  David,  for  Instance,  was  a  trespasser, 
and  Mr.  Sumeral  and  Mrs.  Sumeral  were  tres- 
passers after  that,  you  cannot  tack,  but  It 
must  be  continued  In  the  same  person  for  the 
full  statutory  period.  Now,  tlien,  under  that 
view  of  the  law,  I  will  read  to  you  the  de- 
fendant's fourth  request: 

**4.  If  you  should  conclude  that  Louisa 
Sumeral  entered  into  possession  under  the 
deed  from  W.  L.  Sumeral  in  1879,  and  held 
it  until  February,  1000,  adversely  to  the  plain- 
tiffs, then  this  would  constitute  a  valid  de- 
fense to  this  action,  and  your  verdict  should 
be  for  the  defendant,  unless  during  this  pe- 
riod some  of  the  plaintiffs  w^ere  Infants;  and, 
in  case  you  find  that  any  of  the  plaintiffs 
were  infants  during  this  period,  I  charge  you 
that  the  period  of  such  infancy  must  be  de- 
ducted from  the  period  of  such  adverse  pos- 
session, and  if  there  then  remain  ten  years 
during  which  the  defendant  held  this  land  ad- 
versely to  the  plaintiffs,  and  exclusive  of 
their  interest,  this  would  be  a  good  defense  to 
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tills  action,  and  yonr  verdict  must  be  for  the 
defendant  Gray  v.  Bates,  3  Strob.  508;  Gar- 
rett V.  Weinberg,  48  S.  O.  28,  26  S.  B.  3; 
Odom  V.  Weathersbee,  26  S.  C.  247,  1  S.  B. 
890;  Dikemann  y.  Parrlsh,  47  Am.  Dec.  455. 
The  Court:  That  Is  correct,  and  I  so  charge 
you. 

'*Now,  going  back,  I  will  read  to  you  from 
the  Code.  (Court  read  section  101.)  The 
Court:  Well,  that  applies  to  trespass  and 
actions  committed  since  '73.  Prior  to  *73 
that  would  have  read  twenty  instead  of  ten 
years,— between  "71  and  '73.  Now,  section 
102  reads  (read  section  102).  Now,  I  read 
that  because  adverse  possession  may  be 
founded  on  what  we  sometimes  call  a  'color 
of  title,'  as,  for  instance,  a  deed  of  convey- 
ance or  a  decree  of  the  court  Now,  a  party 
nmy  go  into  possession  of  land  under  a  writ- 
ten instrument  a  deed,  or  decree  of  the  court 
and  hold  it  adversely,  or  he  may  enter  it 
without  any  paper  at  all;  and  the  law  is 
(read  sections  103,  104,  and  105  of  the  Code). 
Now,  then,  if  you  find  that  this  defendant 
Mrs.  Sumeral,  entered  into  the  possession  of 
the  land  described  in  the  complaint,  taking 
the  conveyance  to  it  and  going  in  under  a 
written  conveyance,  and  that  she  went  into 
possession,  took  possession  adversely  to  these 
plaintiffs,  and  went  into  possession  openly, 
adversely,  continuously,  and  notoriously  for 
the  full  period  provided  by  the  statute,  and 
has  held  it  and  if  any  of  the  tenants  were 
minors,  and  has  held  it  for  the  full  statutory 
period  i^nce  the  minor  became  of  age,  I 
charge  you  that  your  verdict  should  be  for 
the  defendant,  for  a  full  period  has  been  made 
out 

**Mr.  Ansel  requests  the  court  to  charge 
the  Jury  as  to  ouster.  The  Court:  'Ouster' 
means  putting  one  out  of  possession  of  land, 
and  depriving  him  of  the  use  of  the  freehold, 
—putting  him  out— and  It  is  a  question  of 
fact  for  you  to  determine;  and,  being  a  ques- 
tion of  fact  if  a  tenant  in  common  ousts  his 
co-tenant  and  you  are  satisfied  that  he  did 
oust  him,  and  then  if  he  held  it  against  his 
co-tenant  openly,  notoriously,  continuously, 
and  adversely  for  the  full  period,  that  ouster 
would,  if  held  for  the  full  time,  bar  any  ac- 
tion which  would  deprive  him  of  his  rights 
to  retain  the  property.  There  is  no  rule  by 
which  you  can  say  what  measure  of  proof 
is  sufficient  to  prove  ouster,  being  a  fact  A 
man  may  be  ousted  in  various  ways.  If  you 
have  to  resort  to  ouster  as  a  presumption,  it 
has  been  held  that  where  one  co-tenant  dis- 
poses  of  all  the  land,  and  that  has  to  be 
shown  by  a  presumption,  and  you  want  to 
presume  title  by  lapse  of  time,  then  it  would 
have  to  be  the  twenty-year  period  to  make 
out  the  presumption.  If  one  tenant  in  com- 
mon undertakes  to  convey  the  entire  fee  In 
all  of  the  property  held  in  common  and  he 
puts  his  vendee  in  possession,  and  that  ven- 
dee reconveys  it  to  a  stranger,  and  he  goes 
and  takes  possession  of  the  land,  and  if  un- 
der such  state  of  facts,  and  nothing  else  ap- 


pears, then  the  statute  of  adverse  possession 
would  commence  to  run  in  favor  of  the  person 
who  went  in  u^def  the  deed,  b'ecause  if  you 
found  that  he  held  it  as  his  own,  and  exer- 
cised rights  of  dominion  over  it  openly  and 
notoriously,  he  could  plead  the  bar  of  the 
statute  of  limitations,  and  such  an  ouster 
gives  every  tenant  in  common  the  right  to 
bring  this  action,  and,  if  all  of  the  tenants  in 
common  could  bring  the  action,  the  adv««e 
possession  would  begin  to  run  as  soon  afttf 
the  ouster  as  the  youngest  co-tenant  became 
of  age. 

"Now,  the  form  of  your  verdict  will  be 
as  follows:  If  you  find  for  the  plaintiff, 
you  will  say:  'We  find  for  the  plaintiff  an 
undivided  four-ninth  interest  in  the  land  de- 
scribed in  the  complaint'  You  need  not  put 
any  damages  in  your  verdict  because  no 
damages  have  been  proved.  If  yout  verdict 
is  for  the  defendant  wou  will  say:  'We  find 
for  the  defendant' 

"Now,'  there  are  two  deeds  here.  I  have 
already  referred  to  the  deed  from  Loveland 
to  David;  and  now  here  is  a  deed  from  Da- 
vid to  W.  L.  Sumeral,  and  also  a  deed  from 
W.  L.  Sumeral  to  Louisa  Sumeral.  They 
purport  to  convey  the  land,  and  I  need  not 
read  them  over  to  you.  You  need  not  consid- 
er the  fourth  or  fifth  separate  defenses. 

"After  being  out  about  twenty  minutes,  the 
jury  returned  to  the  court  room.  The  Fore- 
man: We  desire  to  know  whether  the  twen- 
ty or  ten  year  question  is  applicable  here. 
The  Court:  I  can  only  charge  you  in  a 
general  way,  because  I  am  not  allowed  to  ex- 
press any  opinion  as  to  a  question  of  fact 
The  title  by  adverse  possession  is  what  is 
called  an  'affirmative  defense.'  It  must  be 
set  up  in  the  answer.  Now,  the  adverse  pos- 
session alleged  in  the  answer  is  the  adverse 
possession  of  the  defendant  Mrs.  Sumeral, 
and  the  allegations  of  the  answer  are  that  on 
November  22,  1879,  she  went  into  possession 
of  the  land  described  in  the  complaint,  under 
the  deed  purporting  to  be  fee  simple  (read 
answer  to  the  jury).  Now,  that  affirmative 
defense  is  set  up  there,  and  the  allegation  is 
that  that  adverse  possession  began  on  No- 
vember 22,  1879;  and,  as  a  matt«>  of  fact 
if  you  find  that  that  Is  supported  by  the 
proof,  then  the  ten-year  law  would  be  ap- 
plicable; and  if  she  held  it  ten  years  after 
any  disabilities  under  which  any  of  the  plain- 
tiffs labored,  or  may  have  labored,  then,  if 
she  held  it  for  ten  years  after  the  plaintiffs 
became  of  age,— all  of  them,— and  if  it  was 
adverse  possession  against  an  infant,  his  In- 
fancy would  be  protected  by  the  statute;  but 
if  the  adverse  possession  started  to  run  on 
November  22,  1879,  and  you  find  that  Mrs. 
Sumeral  held  for  ten  years  after  the  infant 
became  of  age,  and  that  infant  stood  by  and 
allowed  the  adverse  possession  to  run,  then 
the  defendant  would  be  entitled  to  a  verdict" 

The  jury  rendered  a  verdict  for  the  defend- 
ant and  judgment  was  duly  entered  thereon. 
From  this  plaintiffs  appeal  on  the  following 
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exceptions:  "(1)  The  court  erred  tn  charging 
the  jury  with  respect  to  matters  of  fact,  by 
charging  defendant's  second  and  third  re- 
quests to  charge,  because  the  court  therein 
says  that  the  deeds  from  J.  A.  David  to  W.  L. 
Sumeral  and  from  W.  L.  Sumeral  to  Louisa 
Sumeral  purport  'to  conrey  the  entire  estate 
in  the  lands  described  in  the  complaint,'  and 
later  on  In  his  charge  the  judge  committed  a 
similar  error  In  reference  to  these  same  deeds 
by  saying:  'They  purport  to  convey  the  land.' 
(2)  The  court  erred  in  charging  the  Jury  that 
the  statute  of  limitations  goyems  this  case, 
and  that,  If  the  defendant  held  the  land  de- 
scribed in  the  complaint  adversely  for  ten 
years  after  all  the  plaintlfts  became  of  age, 
'then  the  defendant  would  be  entitled  to  a  ver- 
dict' (3)  The  court  erred  in  not  charging 
the  jury  that  the  statute  of  limitations  does 
not  run  in  favor  of  one  tenant  in  common  and 
against  another  unless  there  has  been  an  ous- 
ter, the  possession  of  one  being  the  possession 
of  all.  (4)  The  court  erred  In  not  charging 
the  jury  that  where  there  has  been  no  actual 
ouster,  where  one  co-tenant  has  the  entire 
possession  of  the  common  property  and  re- 
ceived the  entire  rents  and  profits  thereof, 
this  of  itself  wHl  not  constitute  ouster,  and 
ouster  will  not  be  presmned  short  of  twenty 
years'  adverse  possession,  and  It  must  be 
twenty  years  after  the  co-tenant  against 
whom  the  presumption  of  ouster  Is  claim- 
ed, becomes  twenty-one  years  of  age.  (5) 
The  court  erred  In  charging  defendant's 
fourth  request  to  charge,  which  was  as  fol- 
lows? 'If  you  should  conclude  that  Louisa 
Sumeral  entered  into  possession  under  the 
deed  from  W.  L.  Sumeral  in  1879,  and  held 
It  until  February,  1000,  adversely  to  the 
plaintiffs,  then  this  would  constitute  a  valid 
defense  to  this  action,  and  your  vradlct 
should  be  for  the  defendant  unless  during 
this  period  some  of  the  plalntifls  were  In- 
fants; and.  In  case  you  find  that  any  of  the 
plaintiffs  were  infants  during  this  period,'  I 
charge  you  that  the  period  of  such  infancy 
must  be  deducted  from  the  period  of  adverse 
possession,  and,  if  there  remain  then  ten 
years  during  which  the  defendant  held  this 
land  adversely  to  the  plaintiffs  and  ezdui^ve 
of  their  interest  this  would  be  a  good  defense 
to  this  action,  and  yoxur  verdict  must  be  for 
the  defendant'  Whereas  he  should  have 
charged  as  follows:  'If  yon  should  conclude 
that  Louisa  Sumeral  entered  into  possession 
under  the  deed  from  W.  L.  Sumeral  in  1879, 
and  held  it  until  February,  1900,  adversely 
to  the  plaintiffs,  then  this  would  constitute  a 
valid  defense  to  this  action,  and  your  verdict 
rtiould  be  for  the  defendant  unless  during 
this  period  some  of  the  plaintiffs  were  in- 
fants; and,  in  case  you  find  that  any  of  the 
plaintiffs  were  infants  during  this  period,  I 
chaiige  you  that  the  period  of  such  infancy 
must  be  deducted  from  the  period  of  such  ad- 
verse possession,  and,  if  there  then  remain 
twenty  years  during  which  ^e  defendant 
held  Ibis  land  adversdy  to  the  plaintiffs  and 
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exclusive  of  their  interest  it  would  then  bo 
presumed  that  the  defendant  had  ousted  the 
plaintiffs,  and  your,  verdict  must  be  for  the 
defendant  otherwise  your  verdict  should  be 
for  the  plaintiff.' " 

Adam  G.  Welbom  and  Ansel,  Cothran  & 
Oothran*  for  appellants.  Haynesworth,  Park* 
er  &  Patterson,  for  respondent 

McIVER,  O.  J.  The  pUihitiffs  brought  this 
action  for  the  partition  of  a  tract  of  land,  al- 
leging that  they  were  entitled  to  four  undi- 
vided ninths  of  the  land,  and  that  the  defend- 
ant was  entitled  to  the  remaining  five-ninths. 
The  defendant  by  her  answer  set  up  several 
defenses:  First  a  general  denial  of  all  the 
allegations  tn  the  complaint;  second  and 
third,  a  denial  that  plaintiffs,  or  either  of 
them,  have  any  title  to  or  interest  In  the  land 
described  in  the  complaint  ajad,  on  the  con- 
trary, alleges  that  she  is  the  sole  owner  of 
said  lands,  havhig  derived  title  thereto  un- 
der a  deed  executed  the  22d  November,  1879, 
purporting  to  convey  the  same  to  her  in  fee 
simple,  under  which  she  has  ever  since  said 
date  been  in  the  open,  notorious,  adverse,  and 
exclusive  possession  of  the  said  land,  claim- 
ing the  same  as  her  own,  and  claiming  that 
plalntlfCs'  action  is  thei*eby  barred  under  the 
provisions  of  the  statute  of  limitations. 

The  following  are  the,  undisputed  facts  as 
developed  by  the  testimony  in  the  case:  The 
land  originally  belonged  to  one  Roger  Love- 
land,  who  died  on  the  30th  of  January,  1857, 
Intestate,  leaving  as  his  hehrs  at  law  his  wid- 
ow, Martha  Loveland,  and  his  son,  Isaac 
Newton  Loveland,  who  died  on  the  12th  of 
February,  1859,  childless  and  unmarried,  and 
his  daughter,  Isabella  J.,  who  Intermarried 
with  P.  F.  Sudduth  on  the  lOth  of  June.  1868, 
and  died  on  the  14th  of  June,  1878,  leaving  as 
her  heirs  at  law  the  said  P.  F.  Sudduth,  her 
husband,  and  her  two  children,  S.  Davis  Sud- 
duth and  Mary  C.  Cunningham,  two  of  the 
plaintiffs  in  this  case,  and  also  another 
daughter,  Drusilla  A.,  who  intermarried  with 
one  Thomas  H.  Stall  on  the  1st  June,  1858, 
and  died  on  the  1st  July,  1864,  leaving  as  her 
heirs  at  law  her  said  hudwnd  and  her  daugh- 
ter, Cora  B.,  now  the  wife  of  one  Terry,  who 
is  the  other  plaintiff  in  the  case.  On  the 
9th  of  February,  1804,  Martha  Loveland,  P. 
F.  Sudduth,  Isabella  J.  Sudduth,  Thomas  H. 
Stall,  and  Drusilla  A  Stall  executed  a  deed 
conveying  the  land  In  question  to  one  J.  A. 
David,  who  went  into  possession  of  said  land 
under  said  deed,  claiming  it  as  his  own,  and 
remained  In  such  possession  until  the  8d  of 
November,  1879,  when  he  conveyed  the  same 
to  William  Sumeral,  who  went  into  posses- 
sion, claiming  It  as  his  own,  and  retained 
such  possession  until  the  22d  of  November, 
1879,  when  he  conveyed  said  land  to  his  wife, 
Louisa  Sumeral,  the  defendant  herein,  who 
went  into  possession,  claiming  it  as  her  own, 
and  has  ever  since  retained  such  possession. 
AH  these  deeds  were  recorded  in  the  proper 
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offloe  In  the  county  of  Greenville,  where  the 
land  lies.  In  the  "case"  we  find  the  following 
statement  in  regard  to  these  deeds:  *'The 
deeds  introduced  in  eyidence  contained  gen- 
eral warranties,  and  purported  to  convey  the 
entire  interest  in  the  land  therein  described." 
It  appears,  however,  that  though  Mrs.  Sud- 
duth  and  Mrs.  Stall  joined  in  the  deed  of  9th 
of  February,  1864,  to  J.  A.  David,  they  did 
not  renounce  their  inheritance  in  the  manner 
prescribed  by  the  act  of  1795,  then  in  force; 
and  h^nce  the  plaintilTs  claim  that  upon  the 
death  o/  Mrs.  Sudduth  and  Mrs.  Stall,  respec- 
tively, their  heirs  at  law  became  entitled  to 
their  shares  of  the  lafid,  respectively,  though 
they  admit  that  the  surviving  husbands  of 
each  of  these  married  ladies  are  estopped  by 
their  deed  of  9th  of  i^'ebruary,  18(54,  from 
making  any  claim  as  one  of  the  heirs  at  law 
of  their  respective  wives,  and  hence  they  only 
claim  the  shares  of  the  plaintiffs  herein,  to 
wit:  four-ninths  of  the  land.  Inasmuch  as 
the  plaintiffs  claim  that  they  are  protected 
from  the  plea  of  the  statute  of  limitations 
by  the  disability  arising  from  Infancy,  it  will 
lie  necessary  to  state  the  ages  of  the  parties. 
It  appears  from  the  testimony  in  the  case 
that  the  plaintiff  S.  Davis  Sudduth  was  bom 
on  the  1st  day  of  March,  1866,  and  hence 
he  did  not  attain  his  majority  until  the  day 
before  the  1st  day  of  March,  1887;  that  Mrs. 
Cunningham  was  bom  on  the  18th  of  March, 
1S59,  and  hence  did  not  attain  her  majority 
unUl  the  17th  of  March,  1880;  and  that  the 
other  plaintiff,  Mrs.  Terry,  was  bom  on  the 
16th  of  September,  1859,  and  hence  did  not 
attain  her  majority  until  the  15th  of  Septem- 
bar,  1880.  Now.  aa  this  action  was  commenced 
on  the  20th  of  Febmary,  1900,  it  follows  that 
S.  Davis  Sudduth  had  been  of  age  very  nearly 
13  years^  Mrs.  Cunningham  very  nearly  20 
years,  and  Mrs.  Terry  nearly  20  years,  when 
this  action  was  commenced.  After  hearing 
the  evidence  and  the  charge  of  the  judge,  the 
Jury  rendered  a  verdict  in  favor  of  the  de- 
fendant, and  from  the  judgment  entered 
thereon  the  plaintiffs  have  taken  an  appeal* 
to  this  court,  basing  their  appeal  upon  the 
several  exceptions  set  out  in  the  record.  For 
a  full  understanding  of  the  questions  present- 
ed, the  charge  of  the  circuit  judge,  together 
with  the  exceptions  thereto,  will  be  reported. 
The  first  exception  Imputes  error  in  char- 
ging on  the  facts,  because  the  judge  charged 
on  the  facts  in  saying  to  the  jury  that  the 
deeds  therein  referred  to  "purport  to  convey 
the  entire  estate  in  the  lands  described  in  the 
complaint."  The  point  of  this  exception  lies 
in  the  fact  that  the  judge,  in  so  charging,  as- 
sumed as  a  fact  that  the  land  described  in 
those  deeds  was  the  same  as  that  ^'described 
in  the  complaint*'  But  wheu  it  is  seen  that 
the  judge  expressly  qualified  those  requests 
referred  to  in  the  exception  bj  adding  the 
words  "If  the  deeds  convey  the  land  describ- 
ed in  the  complaint,"  it  is  manifest  that  the 
exception  is  without  foundation.  The  only 
possible  question  of  fact  which  could  arise 


out  of  the  requests  was  whether  the  land  de- 
scribed in  the  deeds  was  the  same  as  that  de- 
scribed in  the  complaint,  and  that  question 
the  judge  expressly  left  to  the  jury  by  his 
qualification  of  the  requests.  Whether  those 
deeds  purported  to  convey  the  entire  or  any 
lesser  estate  In  the  land  described  in  the 
deeds  was  a  question  of  law,  and  not  a  ques- 
tion of  fact;  for  it  is  settled  law  that  it  is 
the  province  of  the  judge,  and  not  of  tBb  jury, 
to  construe  the  terms  of  a  deed  when  offered 
in  evidence.  The  first  exception  must  there- 
fore be  overruled. 

The  second  exception  is  taken  under  a  mis- 
conception of  the  judge's  charge,  for  we  do 
not  understand  him  as  instructing  the  jury 
'*that  the  statute  of  limitations  governs  this 
case,"  though  he  did  charge  the  jury  (and,  as 
we  think,  correctly)  that,  if  the  defendant 
held  the  land  in  dispute  adversely  for  10 
years  after  all  the  plaintiffs  became  of  age. 
she  would  be  entitled  to  a  verdict,  but  he 
left  it  to  the  jury  to  say  whether  the  defend- 
ant did  hold  the  land  adversely  for  the  time 
stated,  and  in  this  there  was  no  error.  Tbo 
second  exception  inust  be  overruled. 

The  third  exception  imputes  error  to  the 
circuit  judge  in  not  charging  the  jury  that 
the  statute  of  limitations  did  not  run  in  favor 
of  one  tenant  in  common  against  another  un- 
less there  has  been  an  ouster.  In  the  first 
place,  it  does  not  appear  that  any  request  was 
made  to  charge  any  such  proposition.  AH 
that  we  find  in  the  **case"  as  to  that  matter 
is  this,  '*Mr.  Ansel  [one  of  the  counsel  for 
plaintifif]  requests  the  court  to  charge  the 
jury  as  to  ouster,"  and  the  judge  did  proceed 
to  instruct  the  jury  as  to  ouster,  in  terms  to 
which  no  exception  appears  to  have  been 
taken.  There  was  no  request  to  charge  an.v 
partlcular  proposition  as  to  the  law  of  ouster. 
It  was  simply  a  general  request  "to  charge 
the  jury  as  to  ouster,"  and  that  request  was 
complied  with.  The  third  exception  must 
therefore  be  ovenruled. 

The  fourth  and  fifth  exceptions  are  open 
to  the  same  objection,  as  there  were  no  re- 
quests to  charge  either  of  the  propositions 
which  appellants  claim  by  these  exceptions 
ought  to  have  been  charged,  and  this  would 
be  sufficient  to  dispose  of  both  of  these  ex- 
ceptions. But  as  the  appellant  in  the  fifth 
exception  complains  of  error  In  charging  tbe 
defendant's  fourth  request,  which  is  set  out 
in  that  exception,  we  will  not  decline  to  con- 
sider that  exception.  Without  repeating  that 
request  in  terms,  it  is  sufficient  to  say  that 
it  amounted  to  this:  If  the  jury  should  con. 
elude  that  the  defendants  went  into  posses- 
sion under  the  deed  from  W.  L.  Sumeral  on 
the  22d  November,  1879,  and  held  It  adversely 
to  the  plaintiffs  until  the  commencement  of 
this  action  on  the  20th  of  February,  1900. 
then  such  possession  would  constitute  a  valid 
defense  to  this  action,  unless  during  this  pe- 
riod some  one  or  more  of  the  plaintiffs  were 
infants,  and.  If  so,  then  the  period  of  such  hi- 
fancy  must  be  deducted  from  the  period  of 
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adverse  possession;  and  If  there  then  (after 
such  deduction)  remained  10  years  during 
which  the  defendant  held  this  land  adversely 
to  the  plaintiffs,  and  exclusive  of  their  Inter- 
est, this  would  be  a  good  defense  to  this  ac- 
tion. In  this  there  was  no  error  of  law,  for 
when  the  judge  instructed  the  Jury  that,  to 
make  this  possession  on  the  part  of  the  de- 
f aidant  a  good  defense  to  the  action,  it  must 
have  been  taken  under  the  deed  of  22d  of  No- 
vember, 1879,  which  upon  its  face  purp<Nrted 
to  convey  to  her  an  abMute  and  exclusive 
title  to  the  land,  and  when  he  emphasized 
this  by  saying  that  such  possession  must  be 
adverse  to  the  plaintiffs,  and  re-enforced  such 
emphasis  by  saying  that  such  possession  must 
not  only  be  adverse  to  the  plaintiffs,  but  also 
exclusive  of  their  interest,  he  absolutely  nega. 
tived  the  Idea  that  such  possession,  if  taken 
and  held  as  a  tenant  in  common  with  plain- 
tlffei  would  be  a  good  defense  to  the  action, 
as  appellants  seem  disposed  to  construe  the 
charge.  «It  is  quite  true  that,  if  a  person  goes 
into  possession  of  a  tract  of  land  as  a  tenant 
in  common  with  another,  no  length  of  such 
possession  can  give  him  a  title  by  the  statute 
of  limitations  against  bis  co-tenant,  for  the 
very  obvious  reason  that  his  possession  can- 
not be  adverse  to  his  co-tenant  imtil  an  ouster 
Is  established.  But  where,  in  this  case,  a 
person  goes  into  possession  of  land  under  a 
deed  from  a  third  person  which  purports  on 
its  face  to  convey  to  him  an  absolute  and  ex- 
clusive title  to  the  entire  interest  in  the  land, 
and  such  deed  is  spread  upon  the  public  rec- 
ords, this  is  notice  to  the  world  that  he  is 
claiming  the  entire  and  exclusive  Interest  In 
the  land,  and  his  possession  may  be  adverse 
to  all  the  world  from  the  time  of  its  com- 
mencement Of  course,  such  adverse  posses- 
Rion  cannot  avail  him  against  one  laboring 
under  any  legal  disability,— such,  for  exam- 
ple, as  Infancy,— until  his  possession  contin. 
ues  for  the  prescribed  time  after  the  removal 
of  such  disability.  This  view  is  sustained  by 
the  case  of  Garrett  v.  Weinberg,  48  S.  C.  28, 
26  S.  E.  3.  In  that  case  the  plaintiffs  brought 
the  action  to  recover  possession  of  lands  in 
the  possession  of  the  defendant,  claiming 
that  they,  as  heirs  at  law  of  one  Thomas 
Garrett,  were  tenants  in  common  of  said 
land  with  E.  W.'  Molse  and  those  claiming 
under  him;  he  having  acquired  the  interest 
of  one  of  the  heirs  at  law  (Mrs.  Moore)  of 
Thomas  Garrett,  who  was  the  widow  of  said 
Thomas  Garrett  and  had  contracted  a  second 
marriage  with  one  John  S.  Moore.  It  ap- 
peared that  John  S.  Moore  and  his  wife  had 
joined  in  a  deed  for  the  lands  In  dispute  to 
B.  W.  Moise,  executed  on  the  13th  of  April, 
1871,  under  which  deed  the  defendants  claim- 
ed. In  delivering  the  opinion  of  the  court 
Mr.  Justice  Gary,  In  speaking  of  this  deed, 
used  the  following  language,  which  Is  quite 
appropriate  to  the  present  case:  '*If  the  deed, 
which  was  recorded,  rtiould  be  construed  as 
a  conveyance  of  all  the  land,  and  Edwin  W. 
Molse    filtered    Into   possession   therevnder 


without  recognizing  any  other  claim,  then 
such  entry  would  constitute  ouster."  Goun 
sel  for  appellants  in  the  argument  here  sug- 
gest that  the  learned  justice  ''could  not  have 
meant  it  was  actual  ouster,  but  presumption 
of  ouster,  which  could  only  operate  against 
an  infant  after  the  expiration  of  twenty 
years,  deducting  the  period  of  minority.'* 
The  reason  given  by  counsel  for  such  a  sug- 
gestion is  that  Mr.  Justice  Gary  in  a  subse- 
quent portion  of  his  opinion  held  that  though 
Marion  Moise,  the  grantee  of  B.  W.  MJoise, 
held  i)ossession  of  the  land  for  more  than  10 
years  after  John  Norton,  one  of  the  plaintiffs, 
had  attained  the  age  of  21  years,  yet  he  held 
that  John  Norton  was  not  barred,  because,  as 
counsel  says,  "The  opinion  as  a  whole  shows 
that  it  would  have  taken  twenty  years  after 
John  Norton  reached  his  majority  to  have 
perfected  a  presumption  of  ouster  against 
him.'*  This  view  of  counsel  for  appellant  is 
based  upon  an  entire  misconception  of  the 
opinion  of  Mr.  Justice  Gary,  In  which  not  a 
word  can  be  found  justifying  the  Inference 
that  he  held  that  John  Norton  was  not  barred 
because  the  period  of  20  years  had  not  elaps- 
ed after  John  Norton  had  attained  the  age 
of  21  years;  and,  on  the  contrary,  the  opin- 
ion clearly  shows  that  John  Norton,  as  well 
as  some  of  the  other  plaintiffs,  was  not  twu*- 
red  by  the  statute  of  limitations  for  a  much 
better  reason,  to  wit  the  minority  of  some 
of  the  other  co-tenants,  plaintiffs  in  the 
case.  There  is  no  warrant  therefore,  for 
the  suggestion  of  counsel  that  Mr.  Justice 
Gary  could  not  have  meant  what  he  said; 
tat  it  was  unquestionable  good  law,  and 
is  sustained  by  the  cases  of  Sumner  v.  Mur- 
phy, 2  Hill,  488,  27  Am.  Dec.  887;  Gray  v. 
Bates,  8  Strob.,  at  page  502;  where  O'Neall, 
J.,  In  delivering  the  opinion  of  the  court  uses 
this  language:  •*That  Bordeaux  was  tenant 
in  common  with  Smith  and  Muckelrath  of 
the  large  grant  of  which  the  land  in  dispute 
was  part  is  true.  That  each  tenant  in  com- 
mon  had  the  right  to  the  possession  of  the 
whole  or  part  of  the  iand  Is  also  true.  But 
It  by  no  means  follows  th^t  a  purchaser  from 
one  of  the  co-tenants  [Bordeaux]  of  a  part  of 
the  tract  without  reference  to  the  title  of  the 
other  co-tenants,  would  necessarily  become 
tenant  in  common,  so  as  to  prevent  him 
from  perfecting  his  title  by  adverse  posses- 
sion under  our  act  of  limitations.  To  consti- 
tute an  adverse  possession,  it  is  only  neces- 
sary it  should  be  held  as  *one*8  own.*  **  See, 
also,  Gdom  ▼.  Weathersbee,  26  S.  O.,  where, 
at  page  247  (1  S.  B.  892),  Mr.  Justice  Mc- 
Gowan,  in  delivering  the  opinion  of  the  court 
uses  this  language:  **It  Is  true  that  the  chil- 
dren and  their  mother  were  tenants  In  com- 
mon, and  that  one  tenant  in  common  cannot 
at  law,  sue  hia  co-tenant  unless  there  has 
been  an  actual  ouster.  But  when  one  tenant 
In  coDunon  conveys  to  a  stranger,  who  sets 
up  title  to  the  whole,  and  denies  that  the  oth- 
er tenant  has  any  Interest,  there  Is  ouster, 
and  the  stranger  may  be  saed  In  an  action 
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at  law.**  From  this  It  follows  that  excep- 
tions 4  and  5  must  likewise  be  oyemiled. 
The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  afilrmed. 


(81  8.  c.  383) 

SURER  T.  RICHARDS, 

(Supreme  Court  of  South  Carolina.    Aug.  20, 

1901.) 

PLEADING —  BTATUTB  OF  FRAUDS  —  PROBATB 
PRACTICE>-SALB  OF  LAND&-PAROL  BVI- 
DENCE^LIMITATIONS  —  NEW  PROMISE  —  IN- 
TEREST. 

1.  The  Statute  of  frauds  is  not  ayallaUe  as  a 
defense  unless  pleaded. 

2.  Where  land  was  s<^d,  under  a  consent  or> 
der  obtained  in  the  probate  court,  in  aid  of  as- 
sets, before  judgment  on  the  merits,  and  part 
of  the  purchase  mone^  was  paid,  and  the  pur- 
chaser was  in  possession  under  a  sberilf  s  deed, 
parol  eyidence  is  admissible  to  establish  the 
agreement  under  which  the  consent  order  and 
sale  were  had. 

8.  A  letter  written  by  a  debtor  to  his  cred- 
itor, referring  to  an  indebtedness  upon  which  a 
certain  payment  had  been  made,  with  an  un- 
qualified promise  to  pay  the  balance  of  the  debt, 
is  an  acknowledgment  sufficient  to  take  the  case 
out  of  the  statute  of  limitations. 

4.  Where  a  debtor  by  his  letter  promises  to 

f)ay  the  balance  of  a  debt  due,  though  barred  by 
imitations,  the  identity  of  the  debt  sued  for 
with  the  debt  thus  promised  in  writing  to  be 
paid  is  for  the  JU17. 

5.  Where  an  original  debt  Is  barred,  but  there- 
after is  acknowledged  Fy  a  promise  in  writing. 
Interest  will  be  recoyered  on  the  debt  from  the 
time  it  was  first  due. 

Appeal  from  common  pleas  circuit  court  of 
Newberry  county;  Buchanan,  Judge. 

Action  by  Leila  Suber  against  J.  B.  Rich- 
arda  Judgment  for  plaintiff.  Defendant  ap^ 
peals.    Affirmed. 

Munro,  Duncan  ft  Sanders  and  O.  L. 
Schumpert,  for  appellant  Johnstone  & 
Welch,  for  respondent 

JONES,  J.  The  action  herein  was  upon 
the  following  complaint:  **(1)  That  hereto- 
fore she  sold  to  John  C.  Richards,  to  wit 
In  January  of  the  year  1878,  the  interest  that 
she  had  in  the  real  estate  of  her  late  father. 
Berry  Richards,  at  and  for  the  sum  of  $750; 
that  thereafter,  on  the  6th  of  February,  1878, 
the  said  John  C.  Richards  paid  her  on  the 
said  debt  the  sum  of  $200.  (2)  That  the  de- 
fendant J.  Berry  Richards,  has  been  duly 
appointed  the  administrator  of  the  estate  of 
the  said  John  C.  Ricliards,  who  since  the 
timea  hereinbefore  mentioned  had  died  intes- 
tate. (8)  That  no  part  of  the  balance  of 
$560  left  owing  her,  as  aboye  stated,  baa 
eyer  been  paid,  but  is  still  due  and  owing 
to  her.  (4)  That  since  the  times  hereinbe- 
fore mentioned,  and  within  the  last  six  years, 
she  recelyed  from  the  said  John  C  Richards 
letters  In  which  he  acknowledged  the  yalldlty 
of  the  debt  herein  sued  on."  (Demand  tor 
Judgment.)  This  complaint  was  amended  in- 
formally on  the  trial  by  agreement  so  as  to 
specify  the  mode  of  sale  referred  In  the  first 
paragraph,  as  foUows:   ^'Heretofore  Boid;  that 


la  to  say,  she  did  00  and  ao;  Judgment  recoy- 
ered, and  plaintiff  waa  about  to  moye  to  set 
aside  Judgment  and  agreement  was.  If  they 
would  refrain  from  interfering  to  aet  aside 
the  Judgment  and  allow  the  land  to  go  to 
sale,  and  John  C.  Richards  would  purchase 
and  pay  the  plaintiff  so  much.*'  The  answer 
was  a  general  denial  and  a  plea  of  the  statute 
of  limitations.  The  Jury  found  a  yerdlct  for 
the  plaintiff  for  $1^839.14,  and  the  defendant 
now  appeals  from  the  Judgment  thereon. 

The  first  question  to  be  considered  la  as  to 
the  applicability  of  the  statute  of  frauds, 
which  is  raiaed  fay  ezceptiona  to  admission 
of  testimony  and  exceptions  to  the  charge, 
tlie  circuit  court  holding  that  the  statute 
waa  not  applicable.  It  appears  by  the  rec- 
ords of  the  probate  court  put  In  eyidence 
that  Berry  Richards;  8r.,  died  on  the  26th 
day  of  March,  1866,  testate,  and  that  his 
widow,  Elizabeth  Richards,  procured  letters 
of  adminisixation  with  the  will  annexed  fn 
Noyember,  1865.  By  this  will  the  testator 
deylsed  a  tract  of  land  consisting  of  about 
600  acres,  one  half  to  his  said  widow,  Eliza- 
beth, and  the  remainhig  half  to  hla  two 
daughters,  Eliza  T.,  who  afterwards  married 
James  Lou  Henderson,  and  Leila  H.,  who 
afterwards  married  Jacob  H.  Suber.  The 
will  also  directed  that  the  estate  be  kept  to- 
gether until  all  his  debts  should  be  paid,  and 
after  that  as  long  as  his  wife  remained  un- 
married, or  until  his  eldest  daughter  should 
marry  or  arrlye  at  age.  In  endeayoring  to 
carry  out  this  dhrectlon  of  the  will,  the  ad- 
ministratrix continued  to  farm  the  lands,  and 
was  assisted  therein  by  John  C.  Richards,  de- 
fendant's intestate,  who  made  adyances  in  8ui>- 
plies,  etc.  But  the  plan  was  not  successfuL 
The  old  debts  were  not  paid,  and  new  ones 
were  contracted.  In  April,  1875,  John  C. 
Richarda,  who  was  the  brother  of  Berry  Rich- 
ards, Sr.,  commenced  proceedings  in  the  pro- 
bate court  for  Newberry  county  to  aeU  said 
lands  In  aid  of  assets,  he  claiming  to  be  a 
large  creditor  of  the  estate.  Th^  testator's 
daughters,  Eliza  T.  Henderson  and  Leila  H. 
Suber,  resisted  said  sale,  denying  the  alleged 
indebtedness,  pleading  the  statute  of  limita- 
tions, demanding  a  strict  accounting  by  the 
administratrix,  and  charging  collusion  be- 
tween the  administratrix  and  John  C.  Rich- 
ards and  another  to  defraud  the  children  of 
their  rights  under  the  will.  On  Noyember 
11,  1875,  an  order  was  made  calling  in  cred- 
itors to  establish  their  demands.  On  the 
15th  December,  1877,  there  waa  a  consent 
order  that  the  land  described  ther^n  (being 
the  600-acre  tract  referred  to  aboye)  be  sold 
on  the  first  Monday  in  January,  1878.  The 
sale  was  made  on  the  day  named  by  the  sher- 
iff under  said  consent  order,  and  John  C. 
Richards  became  the  purchaser  at  his  bid 
of  $2,500,  and  he  recelyed  the  sherUTs  deed 
therefor  and  went  into  possessionu  At  that 
time  the  probate  court  had  made  no  decree 
establishing  claims  against  the  eatats^and  ad. 
Judging  aa  to  the  necessity  to'  aeU  the  real 
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estate  in  aid  of  assets.  Such  a  judgment  was 
not  made  nntll  February  1,  1879.  The  sale 
was  made  pursuant  to  agreement  of  the  iMir- 
ties  under  the  following  Instmment:  "State 
of  South  Carolina,  County  of  Newberry, 
Court  of  Probate.  John  C.  Richards,  Indl- 
▼idnally  and  as  Survlror,  etc.,  Plalntifl, 
against  Elizabeth  Richards,  as  Administra- 
trix with  the  Win  Annexed,  etc.,  and  Others, 
Defendants.  We,  the  midersigned,  Elizabeth 
Richards,  the  widow  and  heretofore  adminis- 
tratrix of  the  will  of  Berry  Richards,  de- 
ceased, and  Eliza  T.  Henderson  and  Leila 
H.  Suber,  the  daughters  of  the  said  deceased, 
and  all  three  defendants  in  the  above-stated 
action,  do  hereby  consent  and  request  that 
his  honor  the  Judge  of  probate  for  the  said 
county  shall  order  the  lands  described  In  the 
complaint  in  this  action,  of  which  the  said 
Berry  Richards  died  seised,  to  be  sold  at  auc- 
tion at  Newberry  Court  House,  in  the  said 
county  and  state,  on  the  first  Monday  in  Jan- 
uary, A.  D.  1878,  or  the  first  convenient  sales 
day  thereafter,  on  such  terms  as  to  the  said 
judge  may  seem  proper,~the  proceeds  of  such 
sale  to  be  disposed  of  in  such  manner  as  the 
said  court  shall  hereafter  adjudge.  And  we 
desire  that  such  said  sale  shall  be  made 
dear  of  all  claim  of  dower,  or  the  rights  of 
any  of  us  under  the  will  of  the  said  Berry 
Richards,  or  under  the  laws  of  this  state 
relating  to  inheritance.  Eliza  T.  Henderson. 
Leila  H.  Suber.  B.  Richards.  Witness  as  to 
E.  T.  Henderson  and  L.  H.  Suber.  Witness 
as  to  Elizabeth  Richards.  Robert  Macbeth.*' 
The  par(^  testimony  objected  to  tended  to 
show  that  previous  to  said  sale  the  plaintiff 
agreed  that  the  lands  be  sold  upon  John  O. 
Richards  agreeing  to  pay  the  plaintiff  $750 
for  her  interest  therein,  to  be  paid  when  she 
got  ready  to  go  to  Texas,  which  she  was 
then  contemplating.  Plaintiff  moved  to  Tex- 
as on  the  7th  or  8th  of  February,  1878,  and, 
the  day  before  going,  John  C.  Richards  paid 
plaintiff  $200  of  said  sum  and  promised  to 
send  balance  later.  After  this,  plaintiff  IUp 
troduced  in  evidence  a  letter  written  by  John 
G.  Richards  to  plaintiff  in  response  to  a  let- 
ter by  the  plaintiff  to  John  C.  Richards,  which 
contained  much  irrelevant  matter,  and  Is  too 
long  to  insert  In  full.  We  extract  therefrom 
the  following^  the  letter  being  dated  Feb- 
ruary 8,  1891:  *'I  did  not  see  much  of  Lizzie 
[meaning  Elizabeth,  the  widow  of  Berry 
Richards,  Sr.].  She  took  up  most  of  her  time 
in  Newberry,  consulting  a  lawyer.  I  have 
understood  since  Berry  told  me  a  good  deal 
about  her  mission  to  this  county.  She  is  cer- 
tainly a  wonderful  woman,  trying  to  stir  up 
some  more  strife  about  the  old  place.  It 
has  already  cost  me  three  times  as  much  as 
It  is  worth.  •  •  •  The  very  idea  of  Tudie 
[meaning  Elizabeth  T.  Henderson,  sister  of 
plaintiff,  to  whom,  according  to  the  parol  tes- 
timony, he  had  also  promised  to  pay  $7S0 
for  her  interest  in  the  land]  talking  about 
her  Interest  in  the  land!  She  got  enough  out 
of  me  already  to  pay  for  the  whole  land. 


^  •  •  I  am  not  afraid  of  them  ever  get- 
ting any  more  out  of  that  old  i^aca  If  they 
should  go  Into  a  lawsuit,  the  lawyers  will 
gobble  it  up,  what  they  may  get.  *  *  *  I 
am  glad  you  had  nothing  to  do  with  this  fool- 
Ishness  of  Lizzie.  •  •  •  You  have  taken 
the  right  view  of  matters,  and  you  will  never 
lose  anything  by  It.  *  ^  *  I  don't  remem- 
ber how  much  money  I  gave  you  when  you 
left  I  thought  it  was  $300,  but  Lizzie  said 
$200  the  day  I  saw  her  at  Maybinton.  I  am 
going  to  pay  yon  the  other.  Do  you  remem- 
ber what  was  said  about  this?  I  remember 
very  distinctly  what  I  said,  but  Berry  tells 
me  his  mother  has  it  all  changed  to  suit  her. 
Said  I  promised  to  give  Tudle  land,  and  ought 
to  have  done  it,  in  place  of  money  and  help- 
ing Jim  Poa*'  We  agree  with  the  circuit 
court  that  the  statute  of  frauds  does  not  ap- 
ply. In  the  first  place,  the  statute  of  frauds 
is  not  available  unless  specially  pleaded,  and 
it  was  not  pleaded  In  this  case.  It  Is  true 
t^at  in  the  case  of  Poag  v.  Sandlfer,  5  Blch. 
Eq.  170,  it  was  held  that  to  a  bill  to  enforce 
an  agreement  in  relation  to  land  the  defend- 
ant need  not  plead  the  statute  of  frauds,  if 
he  deny  the  agreement  in  his  answer.  That 
decision,  however,  was  made  in  1852,  under 
the  former  system  of  pleading.  We  think  it 
accords  better  with  the  Code  system  that  the 
adverse  party  and  the  trial  court  be  advised 
by  the  pleadings  whether  the  statute  will  be 
Interposed  as  a  bar  to  the  action.  A  parol 
contract  for  the  sale  of  land  is  not  void  at 
common  law,  nor  does  the. statute  make  such 
contract  void.  The  protection  afforded  by 
the  statute  is  a  personal  privilege  of  the  par- 
ties to  the  agreement,  and  may  be  waived 
by  them.  Finley  v.  Moore,  55  S.  0.  198,  33 
S.  E.  362.  It  is  worthy  of  note  that  the  cases 
cited  in  Poag  v.  Sandlfer,  supra,  from  New 
York  (Cozine  v.  Graham,  2  Paige,  177;  On- 
tario Bank  v.  Root,  3  Paige,  478),  have  been 
overruled  since  the  adoption  of  the  Code,^and 
that  the  settled  rule  in  that  state  Is  that  the 
statute  must  "be  specially  pleaded.  Crane  v. 
Powell  (N.  Y.  App.)  34  N.  E.  913.  The  case 
of  Groce  v.  Jenkins,  28  S.  C.  172,  6  S.  B.  852, 
does  not  conflict  with  this  view,  for  the  point 
there  decided  was  merely  that  It  is  not  nec- 
essary to  allege  in  the  complaint  that  an 
agreement  as  to  lands  Is  in  writing,  since 
such  agreement  will  be  presumed  to  be  in 
writing  until  the  contrary  appears.  Nor  does 
the  case  of  Hillhouse  v.  Jennings,  GO  S.  C. 
373,  38  S.  E.  500,  present  any  Irreconcilable* 
conflict  with  this  view.  In  that  case  the  com- 
plaint alleged  an  oral  agreement,  and,  while 
the  defendant  did  not  plead  the  statute  in 
his  answer,  the  court  regarded  his  motion, 
under  which  defendant  sought  the  bar  of  the 
statute,  as  In  effect  an  oral  demurrer  based 
upon  the  statute,  which  was  in  reality  plead- 
ing the  statute  under  a  demurrer.  It  is 
proper  practice  to  demur  when  the  pleading 
states  a  contract  to  be  verbal,  when  the  stat- 
ute requires  such  contract  to  be  in  writing. 
M^delsohn  ▼.  Banov,  57  S.  C.  150,  35  S.  B. 
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408.  There  is  much  conflict  in  the  decisions 
on  this  subject,  as  shown  by  the  citations  in 
9  Bnc  PI.  ft  Prac.  705,  but  the  better  rule 
is  stated  to  be  that  the  party  seeking  the  pro- 
tection of  the  statute  should  plead  it 

We  might  well  rest  the  question  here;  but 
we  will  add  that,  assuming  that  the  objec- 
tion under  the  statute  is  available  without 
being  pleaded,  the  case  is  taken  out  of  the 
statute  by  performance  of  her  part  of  the 
agreement  by  the  plalntUT,  possession  of  the 
land  by  the  defendant's  intestate,  and  part 
payment  of  the  agreed  price.  The  sale  wh»i 
made  by  the  probate  court  was  not  pursuant 
to  any  judgment  requiring  such  sale  in  aid 
of  assets,  but  under  the  written  consent  and 
request  of  the  parties  in  interest.  Under 
such  circumstances,  the  deed  of  the  sheriff 
to  the  defendant's  I^  estate  was  the  stipu- 
lated conduit  by  which  the  Interest  of  the 
plaintiff  In  the  land  was  to  be  conveyed  to 
the  purchaser.  If  the  purchaser's  possession 
was  taken  under  the  sheriiTs  deed,  the  deed 
depended  upon  the  consent  order,  and  was 
the  method  of  conveyance  agreed  upon.  The 
letter  of  John  G.  Richards  to  plaintiff  shows 
that  he  recognized  that  he  was  still  indebted 
to  plaintiff  upon  an  agreement  in  reference 
to  the  purchase  of  this  land,  upon  which  he 
had  made  a  payment  of  $200.  This  action, 
then,  is  not  to  enforce  a  parol  executory 
agreement  for  the  sale  of  land,  but  for  the 
price  claimed  to  be  due  upon  an  executed 
contract  for  the  sale  of  land,  consummated 
by  a  deed  of  conveyance  to  the  purchaser. 
In  such  a  case  the  statute  does  not  apply. 
Wood  V.  Gee,  3  McCord,  421. 

We  next  notice  the  exceptions  relating  to 
the  statute  of  limitations.  The  action  was 
commenced  on  the  6th  day  of  February,  1897, 
within  six  years  from  the  date  of  the  letter 
of  February  8,  1891,  which  was  relied  on  to 
show  a  new  promise  to  pay  the  alleged  orig- 
inal indebtedness  of  1878.  It  is  excepted 
that  there  was  error  in  allowing  the  letter 
of  February  8,  1891,  in  evidence,  because  said 
letter  is  not  sufficiently  definite  and  certain. 
In  thkt  it  does  not  (1)  state  any  amount  due, 
or  (2)  when  it  was  to  be  paid,  or  (8)  for  what 
the  promise  was  made,  or  (4)  whether  it  was 
a  debt  due  to  the  plaintiff  or  not.  Brror  is 
also  assigned  to  the  refusal  of  the  motion 
for  nonsuit  (1)  because  the  original  promise 
was  shown  to  have  been  made  in  1878  and 
was  barred;  <2)  because  the  letter  introduced 
in  evidence  does  not  contain  a  new  promise, 
in  that  it  does  not  state  the  amount  due, 
nor  refer  to  anything  from  which  the  amount 
can  be  computed.  There  are  also  exceptions 
to  the  modifications  made  by  the  circuit  court 
in  responding  to  certain  requests  to  charge, 
as  to  which  it  will  be  sufficient  to  state  the 
fourth  and  fifth  requests  to  charge  and  the 
resix>nse  of  the  trial  court  thereto,  as  fol- 
lows: "  *(4)  Where  a  debt  is  barred  by  the 
statute  of  limitations,  and  it  is  alleged  that 
such  debt  has  been  revived  by  a  new  promise 
writing,  such  new  promise  must  be  a  dear 


and  explicit  promise  to  pay  the  particular 
debt  sued  on,  or  such  an  unqualified  and  un- 
equivocal admission  that  the  particular  dttat 
sued  on  is  still  due  as  will  imply  a  promise 
to  pay  such  debt,  otherwise  sudi  new  promise 
will  be  insufficient  to  justify  a  recovery.'  I 
cannot  charge  you  that  it  must  be  in  its  tsaoB 
so  specific  and  so  particular  as  to  identify 
by  name  or  by  other  circumstances  or  mat- 
ters of  description  a  particular  agreement,  but 
it  is  enough  if  it  refers  to  and  identifies  an 
antecedent  agreement  so  as  to  carry  convic* 
tion  to  your  mind  that  it  was  Intended  In  the 
mind  of  the  person  who  made  It  to  be  an  ac- 
knowledgment of  that  particular  debt,  and 
none  other;  and  with  that  modification  I 
charge  you  that  *(5)  Where  a  new  promise  is 
relied  on  to  recover  a  debt  which  is  barred 
by  the  statute  of  limitations,  such  new  prom- 
ise must  be  a  clear  and  explicit  promise  to 
pay  the  debt  sued  on,  or  such  an  unqualified 
and  unequivocal  admission  that  this  particu- 
lar debt  is  still  due  as  will  imply  a  promise 
to  pay  such  debt,  otherwise  such  new  prom- 
ise will  be  insufficient  to  warrant  a  recovery 
of  such  debt'  Well,  gentlemen,  with  what 
I  have  already  charged  you,  I  charge  you 
that  I  charge  you  that,  because  I  have 
practically  charged  that,  or  a  modification  of 
it,  heretofore;  and  with  that  understanding, 
with  that  modification,  I  charge  you  that 
The  term  there,  'explicit'  does  not  mean, 
as  I  have  tried  to  indicate  to  you,  that  in 
its  language,  the  renewal,  the  written  instru- 
ment reviving  it  continuing  the  contract  or, 
rather,  to  be  more  accurate,  barring  the 
statute  of  limitations,  must  explicitly,  in  its 
terms,  In  Its  language,  and  in  Its  words,  refer 
to  the  contract  If  it  does  refer  to  it  so  as 
to  Identify  that  contract  heretofore  made  as 
the  only  contract  heretofore,  and  as  that  con- 
tract alone,  and  none  other  contract  then  It 
would  be  enough."  The  letter  was  properly 
admitted  in  evidence  on  proof  that  it  was 
signed  by  the  defendant's  intestate  and  ad- 
dressed to  the  plaintiff.  It  plainly  referred 
to  an  indebtedness  by  defendant's  Intestate 
to  the  plaintiff  upon  which  a  payment  of 
$200  was  made  when  plaintiff  ''left,"  and 
contained  an  unqualified  promise  to  pay  "the 
other"  or  balance  of  that  Indebtedness.  The 
rule  laid  down  in  I/x&hart  v.  Baves,  Dud. 
321,  and  approved  in  Robblns  r.  Farley,  2 
Strob.  352,  is  that  acknowledgment  of  prom- 
ises to  obviate  the  statute  of  limitations  are 
not  sufficient  unless  they  specify  or  plainly 
refer  to  some  particular  cause  of  action.  As 
we  construe  this  letter,  it  meets  the  require- 
ment by  plainly  referring  to  a  particular  In- 
debtedness credited  with  $200,  with  an  ex- 
press promise  to  pay  the  balance,  and  is  t 
sufficient  compliance  with  section  131  of  tiie 
Code  to  take  that  particular  debt  out  of  the 
statute  of  limitations.  The  Identity  of  the 
debt  which  defendant  thus  promised  in  writ- 
ing to  pay,  with  the  debt  sued  for,  was  a 
matter  properly  left  to  the  jury.  Hill  v.  Hlfl, 
51  S.  0.  142,  28  S.  B.  809.    And  for  the  pur- 
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pose  of  such  Identification,  even  though  it 
involTed  proof  of  the  amount  of  the  debt, 
oral  evidence  was  admissible.  The  general 
rule  is  thus  stated  In  Manchester  v.  Braed- 
ner,  107  N.  Y.  346,  14  N.  E.  405,  1  Am.  St 
R^.  831:  "It  seems  to  be  the  general  doc- 
trine that  the  writing.  In  order  to  constitute 
an  acknowledgment,  must  recognize  an  exist- 
ing debt,  and  that  it  should  contain  nothing 
inconsistent  with  an  Intention  on  the  part 
of  the  debtor  to  pay  It  But  oral  evidence 
may  be  resorted  to,  as  In  other  cases  of  writ- 
ten Instruments,  In  aid  of  the  Interpretation. 
Consistently  with  this  rule.  It  has  been  held 
that  oral  evidence  is  admissible  to  Identify 
the  debt  and  Its  amount,  or  to  fix  the  date 
of  the  writing  relied  upon  as  an  acknowl- 
edgment, when  these  circumstances  are  omit- 
ted (Kincaid  v.  Archibald,  73  N.  Y.  189;  Lech- 
mere  V.  Fletcher,  3  Tyrw.  450;  Bird  v.  Gam- 
mon, 3  Blng.  N.  C.  883),  or  to  explain  ambi- 
guities (1  Smith,  Lead.  Cas.  960,  and  cases 
cited)."  The  rulings  and  charge  excepted  to 
were  consistent  with  the  views  above  stated, 
and  the  exceptions  thereto  must  be  overrule)!. 

We  next  notice  the  exceptions  to  the  charge 
in  reference  to  Interest  The  court  instructed 
the  Jury:  '*If  you  find  that  there  was  so 
much  due  at  the  time  mentioned  in  the  com- 
plaint, and  that  the  plaintiff  has  been  kept 
out  of  it  ever  since,  and  the  amount  was  liq- 
uidated and  certain  (that  is  to  say,  there  was 
a  set  amount),  then  you  may  give  plaintiff 
interest  on  it  from  the  date  it  was  due  and 
ought  to  have  been  paid  up  to  the  time  of  the 
recovery,— up  to  the  time  the  complaint  was 
served."  The  specifications  of  error  are:  "(1) 
In  leaving  the  jury  free  to  allow  Interest 
from  the  date  of  the  alleged  original  promise 
in  1878,  whereas,  It  Is  respectfully  submit- 
ted, the  Jury  should  have  been  Instructed: 
(a)  If  there  was  a  promise  to  pay  money.  In- 
terest could  not  he  allowed,  if  it  was  uncer. 
tain  when  the  money  was  to  be  paid;  (b)  If 
no  time  was  specified  when  a  debt  is  to  be 
paid,  then  interest  could  not  be  allowed  un- 
til after  demand  for  pasnuent  was  made;  or 
else  (c)  that  no  Interest  could  be  collected 
for  ft  longer  time  than  six  years  prior  to  the 
commencement  of  the  action."  Interest  is 
for  the  detention  of  money  due.  Inasmuch 
as  there  was  competent  evidence  tending  to 
show  that  the  debt  sued  for  was  due  when 
plaintiff  left  Newberry  for  Texas,  when  the 
$200  were  paid,  which  was  the  7th  or  8th 
of  February,  1878,  we  see  no  error  in  the 
charge  of  which  appellant  could  complain. 

We  have  not  deemed  it  necessary  or  useful 
to  consider  the  numerous  exceptions  in  detail. 
The  foregoing  views  practically  dispose  of  the 
appeaL  All  the  exceptions  are  overruled. 
The  Judgment  of  the  circuit  court  Is  affirmed. 

GARY,  A.  J.  (concurring  in  the  result). 
Before  the  adoption  of  the  Code,  the  rule 
that  unquestionably  prevailed  In  this  state 
was  that  it  was  not  necessary  that  the  ques- 
tion whether  the  agreement  was  void  under 


the  statute  of  frauds  should  be  raised  by  the 
pleadings.  Givens  v.  Calder,  2  Desaus.  171, 
2  Am.  Dec.  G86r  Poag  v.  Sandifer,  5  Rich. 
£2q.  170.  The  case  of  Groce  v.  Jenkins,  28  S. 
a  172,  5  S.  B.  862,  shows  that  this  rule  is 
still  of  force.  I  cannot,  therefore,  concur  in 
so  much  of  the  opinion  of  Mr.  Justice  J0NB2S 
as  holds  that  the  statute  of  frauds  is  not 
available   unless  specially  pleaded 

POPE,  J.,  being  disqualified  by  reason  of 
having  been  an  attorney  In  the  original  cause» 
did  not  sit 
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CARRIERS— INJURY  TO  PASSBNGBR—QUESTION 
FOR  JURY— NEGLIQBNC£>— PLBADINQ. 

!•  In  an  action  to  recover  for  injuries  re- 
ceived in  alighting  from  a  train  in  motion, 
where  there  is  eyidence  that  plaintiff  was  in- 
vited by  the  conductor  to  get  ready  to  get  off, 
and  went  with  him  to  car  step,  and  the  train 
slowed  up,  and  upon  its  beginning  to  run  faster 
he  jumped,  while  the  conductor  was  present, 
and  was  injured,  a  nonsuit  was  properly  re- 
fused 

2.  The  negligence  on  the  part  of  a  passenger 
that  would  defeat  a  recovery  and  relieve  the 
carrier  of  liability  must  be  such  negligence  as 
shows  itself  to  have  been  the  immediate  cause 
of  the  injury  or  a  concurring  proximate 
cause. 

3.  There  is  a  presumption  of  negligence  aris- 
ing from  the  fact  that  the  passenger  was  in- 
jured wlule  on  defendant's  train. 

4.  An  instruction  that  the  invitation  of  a 
conductor,  when  nearing  a  station,  to  tlie  pasr 
senger,  to  "get  ready  to  get  off,"  was  too  re- 
mote a  cause  of  an  injury  received  from  alight- 
ing from  the  moving  train  at  a  station,  is  proi^ 
eriy  refused  as  a  charge  on  the  facts. 

5.  The  questions  whether  defendant  railroad 
company  stopped  its  train  at  a  station,  and  as 
to  how  many  feet  beyond  the  usual  stopping 
place  it  could  go  before  coming  to  a  standstill, 
were  for  the  jury. 

6.  Where  plaintiff  alleged  failure  of  defend- 
ant to  stop  its  train  at  a  station,  whereby  plain- 
tiff was  Injured,  it  authorized  submission  to 
the  jury  of  the  question  whether  plaintiff  was 
injured  by  reason  of  such  failure,  where  the 
evidence  tended  to  show  that  he  was  injured 
when  the  train  first  slowed  up  at  the  depot,  and 
on  its  commencing  to  go  faster  he  stepped  off. 

Appeal  from  common  pleas  circuit  court  of 
Newberry  county;   Benet,  Judge. 

Action  by  Monroe  Cooper  against  the  Geor- 
gia, Carolina  &  Northern  Railway  Company. 
Judgment  tot  plaintiff,  and  defendant  appeals. 
AfiSrmed. 

li.  W.  Perrln  and  T.  P.  Cothran,  for  appel- 
lant   Johnstone  &  Welch,  for  respondent 

GARY,  A  J.  The  action  herein  Is  for  dam- 
ages in  the  sum  of  $10,000,  alleged  to  have 
been  sustained  by  the  plaintiff  at  Whltmlre, 
S.  O.,  14th  November,  1897,  by  reason  of  the 
defendant's  negligence.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $1,500. 
The  allegations  of  the  complaint  that  are  ma- 
terial to  the  consideration  of  the  questions 
raised  by  the  exceptions  are:    "(2)  That  the 
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plaintUt,  on  the  Uth  day  of  November,  1897»  | 
purchased  a  ticket  of  the  defendant  at  Oar- 
Ude,  a  station  upon  the  railroad  of  the  said 
defendant,  said  state  aforesaid^  which  ticket 
was  for  passage  to  Whitmire,  another  station 
upon  the  said  railroad.  •  •  •  (4)  When 
the  last  station  between  the  stations  of  Gar- 
lisle  and  Whitmire  was  passed,  the  said  con- 
ductor reminded  the  plaintiff  that  the  next 
station  was  Whitmire,  and  when  the  train 
neared  Whitmire,  and  after  the  signal  for  the 
station  had  heen  blown,  the  conductor  came 
and  ordered  him  (the  plaintiff)  to  get  ready 
and  get  off.  (5)  That  as  the  said  train  slow- 
ed up  he  (the  said  plaintiff)  got  up  from  his 
seat  and  followed  immediately  behind  the 
conductor  to  the  door  of  the  car  in  which  he 
was  riding,  and  that  the  said  conductor  open- 
ed the  door  of  the  said  car,  and  was  followed 
out  of  it,  to  his  knowledge,  by  the  said  plain- 
tiff, and  both  he  and  said  conductor  were 
standing  on  the  platform  of  the  said  car  as 
the  station  of  Whitmire  was  being  passed. 
That  the  said  train  slowed  up  as  if  to  stop, 
but  failed  to  do  so,  and  on  the  other  hand  it 
began  to  go  faster  and  faster,  until  the  plain- 
tiff despaired  of  stopping,  and  obeyed  the  or- 
der and  instructions  aforementioned  that  he 
should  prepare  and  get  off,  and  accepting  the 
inyitation  of  the  said  defendant  to  dismount, 
in  the  presence  of  the  said  conductor  and  to 
the  full  knowledge  of  said  defendant,  the 
plaintiff  Jumped  from  the  train  and  was 
struck  by  passing  steps  thereof,  which  caused 
bim  to  fall,  so  that  his  foot  was  passed  over 
by  some  of  the  wheels  of  the  said  train  and 
mangled  most  painfully  and  seriously,— in 
fact,  to  such  an  extent  that  amputation  be- 
came necessary  and  his  leg  was  taken  off. 
•  •  •  (8)  That  as  a  result  of  the  negli- 
gence on  the  part  of  the  defendant—First  in 
its  failure  to  stop  the  said  train  at  Whitmire; 
second,  in  orderfng  and  inyiting  the  said  plain- 
tiff to  dismoont  from  the  train  while  in  mo- 
tion; third,  in  permitting  the  said  plaintiff, 
when  its  train  was  in  motion,  and  while  the 
plaintifC  was  in  the  presence  of  the  said  con- 
ductor and  to  the  knowledge  of  said  defend- 
ant, to  jump  off  of  its  train,  after  having  or- 
dered and  invited  s&id  plaintiff  to  get  off,— 
that  by  reason  of  all  and  each  of  said  acts  of 
negligence  and  carelessness  aforesaid  on  the 
part  of  said  defendant,  the  plaintiff  was 
wounded  and  injured  as  aforesaid." 

The  defendant  appealed  upon  exceptions, 
the  Qrst  of  which  assigns  error  on  the  part  of 
his  honor,  the  presiding  Judge,  in  refusing  the 
motion  for  a  nonsuit  The  grounds  of  the 
motion  ;were  as  follows:  "First  The  plain- 
tiff has  failed  to  offer  any  evidence  tending  to 
establish  facts  from  which  negligence  on  the 
part  of  the  defendant  as  alleged  in  the  com- 
plaint may  be  reasonably  inferred.  Second. 
The  plaintiff  has  failed  to  offer  any  evidence 
tending  to  establish  the  tauet  that  the  injury 
received  by  the  plidntiff  was  the  proximate 
result  of  the  negligence  of  the  defendant  as 
alleged  in  the  complaint     Third.   The  evi- 


dence does  not  tend  to  establish  the  fact  Qiat 
the  defendant  negllgentiy  failed  to  stop  its 
train  at  Whitmire.  Fourth.  The  evidence 
shows  that  the  plaintiff's  injury  was  the  re- 
sult of  his  attempt  to  alight  from  a  moving 
train  without  the  invitation,  express  or  im- 
plied, of  the  defendant's  agent  and  the  al- 
leged failure  to  stop  the  train  at  Whitmire 
cannot  be  deemed  in  law  a  direct  proximate, 
or  natural  cause  of  his  injury.  Fifth.  The  evi- 
dence does  not  tend  to  establish  the  fact  al- 
leged that  the  plaintiff  alighted  from  a  mov- 
ing train  by  order  or  invitation  of  the  defend- 
ant or  any  of  its  agents  or  servants.  Sixth. 
The  evidence  does  not  tend  to  establish  the 
fact  that  the  conductor  was  present  wh«i  the 
plaintiff  attempted  to  alight  from  the  moving 
train,  had  knowledge  of  or  permitted  him  to 
do  so,  after  he  had  ordered  or  invited  him  so 
to  alight  Seventh.  The  evidence  shows  a 
state  of  facts  from  which  only  one  inference 
can,  reasonably  be  drawn,  and  that  is  that  the 
plaintiff's  injuries  were  received  in  conse- 
quence of  his  own  negligence.  Blghth.  The 
evidence  shows  that  the  alleged  negligence  on 
the  part  of  the  d^endant  was  not  the  sole 
proximate  cause  of  the  plaintiff's  Injuries.** 
In  refusing  the  motion  for  a  nonsuit  tiie  pre- 
siding Judge  said:  "Of  course,  a  motion  for 
a  nonsuit  should  not  be  granted  if  there  is  any 
evidence  to  go  to  the  Jury  such  as  might  Jus- 
tify them  in  inferring  from  the  testimony 
that  the  plaintiff  was  entitied  to  a  verdict  or 
even  to  discuss  whether  or  not  he  is  entitied 
to  a  verdict  if  there  is  any  evidence  going  to 
sustain  the  allegations  of  the  complaint— the 
main  allegations  which  go  to  the  Jury.  The 
able  argument  of  counsel  referred  to  numbers 
of  cases.  It  is  always  very  difficult  how- 
ever, to  And  a  case  as  an  authority  which 
wiU  exactiy  apply  to  the  case  in  point  and  I 
was  struck  by  the  difference  between  tiie  case 
now  at  the  bar  of  this  court  and  the  cases 
referred  to.  There  were  numerous  cases  cit- 
ed of  the  train  overshooting  the  station  or 
stopping  place,  and  even  the  announcement  of 
the  near  approach  of  the  stopping  place;  but 
I  do  not  think  that  any  one  of  them  mention- 
ed a  case  in  which  the  conductor  ordered  or 
Invited  or  commanded  the  passenger  to  pre- 
pare to  alight  or  to  get  off.  Now,  that  in 
this  case  is  a  distinct  allegation  in  the  com- 
plaint The  three  main  grounds  of  the  plain- 
tiff's case  are:  First,  t^e  failure  of  the  rail- 
way company  to  stop  the  train  at  Whitmire; 
second,  ordering  and  inviting  the  said  plain- 
tiff to  dismount  from- the  train  while  in  mo* 
tion;  and,  third,  in  permitting  said  plalntlfC, 
while  the  train  was  in  motion  and  while  the 
plaintiff  was  in  the  presence  of  the  said  con- 
ductor, to  Jump  off  the  train,  after  liavinip 
ordered  and  invited  the  said  plaintiff  to  get 
off.  Now,  there  is  evidence  tending  to  show 
that  the  train  did  not  stop  at  Whitmire;  there 
is  evidence  tending  to  show  that  the  condact- 
or  ordered  and  invited  the  plaintiff  to  dis- 
mount from  the  train  while  in  motion;  there 
is  evidence  tending  to  show  that  he  was  pres- 
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ent,  which  does  not  mean  on  the  same  step 
of  the  platform  or  on  the  same  car.  'Pres- 
ent* means  near  enough  to  see;  and  thefe  is 
eyldence  tending  to  show  that  he  was  on  the 
same  train  and  near  enough  to  see.  There  is 
eyldence  tending  to  show  that  he  told  them 
to  get  up  and  get  ready  to  get  off,  and  went 
ahead  of  them,  they  following  him,  and  that 
he  stood  on  the  platform  of  the  car,  they  on 
the  other  platform,  and  that  he  went  into  the 
other  car.  So  there  Is  eyldence  tending  to 
show  that  all  three  of  the  grounds  assumed  by 
the  plaintiff  may  be  proyed.  It  is  not  for 
the  court  to  say  whether  they  are  proyed  or 
not,  but  there  is  eyldence  tending  in  that  di* 
rectlon.  As  to  the  question  of  proximate 
cause,  eyen  if  it  were  proper  at  this  stage, 
which  I  doubt,  because  contributory  negli- 
gence is  a  defense,  that -would  be  asking  the 
court  to  weigh  the  negligence  on  the  part  of 
the  defendant  and  the  contributory  negligence 
on  the  part  of  the  plaintiff,  and  say  which  is 
the  proximate  cause.  If  there  Is  eyld^ice  of 
negligence  on  the  part  of  the  railway,  and 
also  eyldence  of  negligence  on  the  part  of  the 
plaintiff,  the  Jury  must  decide.  The  court 
cannot  assume  to  decide  that  question  at  this 
stage.  Therefore,  I  need  not  take  up  any 
time  by  discussion  whether  there  was  an  in- 
teryenlng  efficient  cause.  It  Is  sufficient,  if 
there  is  eyldence  tending  to  show  that  the 
railway  company  was  negligent,  as  alleged  by 
the  plaintiff  in  Ills  complaint  There  is  no 
doubt  that  it  is  not  negligence  per  se  on  the 
part  of  a  passenger  under  certain  circumstan- 
ces to  Jump  off  a  moylng  train,  if  the  train  is 
going  slowly  enough  and  the  place  where  he 
expects  to  alight  is  smooth  enough,  and  he 
is  in  possession  of  all  his  powers  and  facul- 
ties of  locomotion,  especially  if  the  conductor 
has  inyited  him  to  get  off.  It  is  for  the  jury 
to  say  whether  it  was  negligence  on  the  part 
of  the  railway  company  to  order  or  inyite  a 
passenger,  through  its  conductor,  to  get  off  a 
train  In  motion,  and  then  not  stop  and  glye 
him  a  chance  to  get  off.  As  to  whether  the 
plaintiff  understood  that  inyitation  to  include 
to  wait  until  the  train  stopped  is  a  question 
for  the  jury.  Byen  if  the  plaintiff  so  under- 
stood it  at  first,  that  that  was  the  intention 
of  the  conductor  not  to  get  off  until  It  stop- 
ped, he  might  haye  changed  his  mind  whai 
the  train  did  not  stop,  and  come  to  the  con* 
dusion  that  he  made  a  mistake,  and  that  the 
conductor  intended  him  to  get  off  while  the 
train  was  in  motion.  So  that,  under  all  these 
aspects  of  the  case,  I  think  it  yery  dear  that 
the  motion  for  a  nonsuit  should  not  be  grant- 
ed.** The  reasons  assigned  by  the  presiding 
judge  tan  oyermlhog  the  motion  are  satisfac- 
tory to  this  court 

The  second  exception  Is  as  follows:  "The 
presiding  judge  erred  in  modifying  defend- 
ant's fourth  request  which  was  as  follows: 
"That  plaintiff  cannot  recoyer  from  defmd- 
ant  unless  the  Injury  was  caused  by  the 
negligence  of  the  defendant;  not  eyen  then, 
if  the  plaintiff  has  so  far  contributed  to  the 
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injury  by  want  of  ordinary  care  that  but  for 
the  plaintiff's  want  of  ordinary  care  the  ac- 
cident would  not  haye  occurred.'  Said  modi- 
ncatlon  being  to  the  effect  that  the  con- 
tributory negligence  of  the  plaintiff  must 
haye  been  a  proximate  cause  of  the  accident 
The  error  consisting  In  this:  Contributory 
negligence  to  any  extent  will  defeat  a  recoy- 
ery,  and  it  means  such  negligence  as  has 
some  share  or  agency  In  producing  the  re- 
sult complained  of,  not  that  it  was  the  Im- 
mediate or  proximate  cause  of  the  Injury.'* 
In  disposing  of  the  foregoing  request  the 
presiding  judge  used  this  language:  "That 
is  good  law  so  tar  as  it  goes,  but  it  is  not 
sufficiently  clear  as  to  what  Is  meant  by  con> 
tributing  to  the  Injury;  and  before  passing 
from  it  I  had  better  make  plain  to  you,  if  I 
can,  what  is  meant  by  contributory  negli- 
gence, and  on  that  subject  we  haye  the  light 
thirown  upon  this  case  by  our  supreme  court 
when  the  case  was  taken  up  on  appeal  before. 
The  supreme  court  says  this:  The  best  def- 
inition of  contributory  negligence  we  haye 
seen  Is  the  following,'— and  then  he  quotes 
from  a  book.  '  Now,  gentlemen,  endeayor  to 
catch  the  meaning  of  this:  'Contributory  neg- 
ligence is  a  want  of  ordinary  care  upon  the 
part  of  the  person  injiured  by  the  actionable 
negligence  of  another,  combining  and  concur- 
ring with  that  negligence,  and  contributing  to 
the  injury  as  a  proximate  cause  thereof, 
without  which  the  injury  would  not  haye  oc- 
curred.' Now,  here  is  our  supreme  court  an- 
nouncing solemnly  that  this  is  the  best 
definition  they  haye  found  in  all  the  books.  1 
trust  It  conyeys  to  you  a  clear  Idea,  yet  1 
doubt  it  It  is  so  difficult  to  conyey  in  few 
words  what  is  meant  by  contributory  negli- 
gence; but  there  is  one  thing  that  I  point  out 
to  you  here  in  this  definition,  that  contribu- 
tory negligence  must  haye  In  it  the  dement 
of  being  a  proximate  cause,— not  a  remote 
cause,  but  a  proximate  cause  from  which 
the  accident  or  injury.  In  whole  or  In  part 
directly  and  Immediately  resulted,  and  but 
for  which,  ^ther  by  itself  or  by  the  presence 
of  the  negligence  of  the  defendant  the  in- 
jury would  not  haye  occurred.  The  sc^reme 
court  goes  on  to  say:  *It  is  thus  seen  that 
contributory  negligence*  by  the  plaintiff  can 
neyer  exist  except  when  the  injury  has  re- 
sulted from  the  negligence  of  the  defendant 
as  a  concurring  proximate  cause.'  That 
phrase  'concurring  proximate  cause'  conyeys 
this  idea:  that  the  negligence  of  both— the 
joint  negligence—is  the  proximate  cause.  The 
negligence  of  the  plaintiff  and  defendant  too, 
is  the  proximate  cause^  the  two  concurring 
as  a  concurring  proximate  cause.  In  yiew  of 
this,  our  supreme  court  goes  on  to  say:  'And 
on  the  well-established  rule  that  contributory 
negligence  to  any  extent  will  always  defeat 
a  recoyery.  It  was  error  to  instruct  the  jury 
as  aboye,*  hy  the  judge  who  presided  at  the 
last  triaL  I  repeat  that  again,  where  they 
say  contributory  negligence,  speaking  of  It 
as  a  well-established  rule,  to  any  extent  will 
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always  defeat  a  recovery.  But  they  hare 
said  before  tbat  this  best  definition  they  can 
find  shows  that  contribut(Mry  negligence  la  it- 
self a  proximate  cause;  so  that,  when  it 
says  'contributory  negligence  to  any  extent,' 
it  does  not  mean  any  negligence  that  is  not  a 
proximate  cause  or  a  concurring  proximate 
cause.  For  example,  there  is  a  house  going 
up,— building  up  in  your  town.  There  are 
workmen  handling  heavy  timbers  or  masonry 
with  dangerous  machinery.  A  man  goes  in 
to  look  at  the  worlL.  He  stands  there,  and 
while  standing  there,  looking  on,  he  is  in- 
jured,—Injured  by  the  workmen,  it  may  be, 
who  are  endeavoring  to  move  a  mass  of  ma- 
sonry or  hoist  a  heavy  piece  of  lumber.  It 
may  be  that  the  man's  being  in  the  building 
at  all  was  on  his  part  negligence.  If  he  had 
not  been  there,  he  would  not  have  been  hurt; 
but  if  It  be  shown  that  by  the  exercise  of  due 
care  on  the  part  of  the  workmen  he  would 
not  have  been  hurt,  that  his  being  there  by 
itself  was  not  a  proximate  cause,  but  that 
the  injury  was  due  directly  and  naturally  to 
the  carelessness  of  the  workmen,  then  his  be- 
ing there  might  be  a  cause,  because  if  he  waa 
tiot  there  he  would  not  have  been  hurt;  but 
It  would  be  a  remote  cause.  It  could  not  be 
ri^garded  as  a  proximate  cause,  and,  there- 
fore, it  would  not  be  regarded  as  contribu- 
tory negligence.  There  is  another  opinion 
of  the  supreme  court— indeed,  there  are 
many  opinions  or  our  supreme  court- in 
which  they  have  touched  upon  this  subject 
of  contributory  negligence;  but  I  shall  not 
trouble  you  with  moce  than  this  one,  where 
they  have  held  as  follows,  and  I  ask  your  dose 
attention:  'If  the  defendant  was  guilty  of 
such  negligence  as  was  the  proximate  and 
immediate  cause  of  the  injury,  the  plaintiff 
would  be  entitled  to  a  recovery,  even  though 
he  was  also  guilty  of  negligence,  provided 
his  negligence  was  not  a  proximate  and  Im- 
mediate cause  of  the  injury.'  You  heard  this 
case  referred  to  as  the  'Farley  Case,'  a 
Charleston  case.  The  supreme  court  held 
that  to  be  the  law,  again  intimating  here 
that  the  negligence  which  Is  properly  called 
contributory  negligence,  which  would  defeat 
a  recovery,  is  such  negligence  as  was  a  prox- 
imate and  Immediate  cause  of  the  injury,— 
the  same  doctrine  as  in  the  new  case  of 
Cooper  against  the  railway  company.  They 
go  on  to  say  In  the  Farley  Case:  'If  the 
plaintiff  was  guilty  of  negligence  which  was 
not  the  proximate  cause  of  the  injury,  and 
the  proximate  cause  of  the  injury  was  the 
failure  of  the  defendant  to  exercise  reason- 
able care  and  prudence  to  avoid  the  injury, 
the  plaintiff  would  be  entitled  to  a  recov- 
ery.' IDven,  you  see,  if  the  plaintiff  was 
guilty  of  negligence,  but  the  negligence  on 
the  part  of  the  plaintiff  that  would  defeat  a 
recovery  and  relieve  a  defendant  of  llabUity 
must  not  simply  be  any  negligence,  but  it 
must  be  such  negligence  as  shows  Itself  to 
have  been  a  proximate  or  immediate  cause  of 
tbe  Injury,  or  a  concurring  proximate  cause; 


otherwise^  It  would  not  be  property  caQed  con- 
tributory negligence.  It  might  be  negligence, 
but  not  contributory  negligence.  With  that 
explanation,  I  charge  you  the  fourth  re- 
quest **  The  authorities  cited  by  the  presid- 
ing judge  are  conclusive  of  this  question, 
and  sustain  his  ruling.  Furthermore,  there 
was  a  presumption  of  negligence,  arising 
alone  from  the  fact  that  the  plaintiff  was  hi- 
jured  while  a  passenger  on  defendant's  train 
of  cars.  Steele  v.  Bailroad  Co.,  55  S.  C.  389, 
83  S.  B.  609;  Doolittle  v.  BaUway  06.  (re- 
cently filed)  40  S.  E.  — . 

The  third  exception  is  as  follows:  'The 
presiding  judge  erred  in  charging  as  follows: 
*A  plaintiff  may  himself  be  careless,  and  be 
injured  by  the  carelessness  of  a  defendant; 
and  unless  his  own  negligence  was  a  proxi- 
mate cause,  that  does  not  relieve  defendant 
of  liability,  if  the  defendant's  carelessness 
was  a  proximate  cause  of  the  injury.'  The 
error  being  same  as  exception  next  above." 
This  exception  is  disposed  of  by  what  was 
said  in  considering  the*second  exception. 

The  fourth  exception  is  as  follows:     'The 
presiding  judge  erred  in  refusing  the  defend- 
ant's seventh  request  to  charge,  which  was 
as  follows:     If  the  testimony  satisfies  the 
jury  that  the  plaintiff  did  not  under  the  cir- 
cumstances of  the  situation  exercise  ordinary 
care,  and  that  this  want  of  ordinary  care  on 
his  part  contributed  to  the  injury,  in  the 
sense  of  having  some  share  or  agency  in 
bringing  it  about,  then  a  case  of  contributory 
negligence  would  be  made  out,  and  the  jury 
must  find  for  the  defendant    Modification^ 
it  is  not  necessary  that  the  negligence  of 
the  plaintiff  shall  be  the  proximate  or  imme- 
diate cause  of  the  injury.    It  Is  sulUclent  to 
exculpate  the  defendant   If   the  plaintiff's 
negligence  contributes  to  or  has  some  share 
or  agency  in  producing  the  result'    The  error 
being  the  same  as  stated  in  the  two  excep- 
tions next  preceding."    The  word  "modifica- 
tion," which  we  have  italicized,  was  inserted 
in  the  exception  by  mistake,  as  it  does  not 
appear  in  the  request  to  charge.    The  sen- 
tence, therefore,  should  commence  with   a( 
capital  I.    In  disposing  of  this  request  the' 
presiding  judge  said:    "I  cannot  chaige  you 
that  because  it  contains  that  statement  that 
It  is  not  necessary  that  the  negligence  of 
the  plaintiff  shall  be  the  proximate  or  Imme- 
diate cause  of  the  injury.    The  supreme  court 
has  held  differently.    Before  it  can  be  heia 
properly  as  contributory  negligence.  It  must 
be  shown  that  it  was  a  proximate  cause  of 
the  injury.    It  need  not  have  been  the  sole 
proximate  cause.    It  may  have  been  a  con- 
curring proximate  cause,  but  it  must  have 
the  element  of  being  a  proximate  cause  ot 
the  injury;  otherwise,  it  is  not  contributory 
negligence."    For  the  reasons  stated  by  tbe 
qircuit  Judge,  which  are  in  accord  wltb   the 
decisions  of  this  court  there  was  no   error 
in  refusing  the  request 

The  fifth  exception  is  as  follows:      '*'n,4, 
presiding  judge  erred  in  charging  ns  f:)::o.>.v  ^. 
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*Yoa  will  bear  In  mind  what  I  have  explained 
to  jon  Is  meant  by  contribntory  negligence. 
It  does  not  mean  that  negligence  of  plaintiff 
to  any  extent  will  defeat  a  recovery,  but 
such  contributory  negligence^  as  I  hare  en- 
deavored to  explain  to  yon,  namely,  sach  neg- 
ligence as  may  be  jnstly  regarded  as  being 
a  proximate,  Immediate  cause  of  the  Injury, 
or  a  concurring  proximate  cause  of  the  In- 
jury,' whereas  he  should  have  charged  that 
'contributory  negligence  to  any  extent  will 
defeat  a  recovery,  and  It  means  such  negli- 
gence as  has  s<Hne  share  or  agency  in  pro- 
ducing the  result  complained  of,  not  that  it 
must  be  an  Immediate  and  proximate,  or  a 
concurring  proximate,  cause  of  the  Injury/  " 
This  exception  Is  disposed  of  by  what  was 
said  In  considering  the  other  exceptions. 

The  sixth  exception  is  as  follows:     *The 
presiding  judge  erred  In  refusing  defendant's 
eighteenth  request  to  charge,  which  was  as 
follows:     *The  Invitation  to  get  ready  and 
get  off  Is  too  remote  a  cause  to  excuse  or 
justify  a  passenger  in  taking  the  risk  to  life 
and  limb  by  jumping  firom  a  moving  train, 
unless  the  jury  conclude  that  such  an  act  as 
jumping  was  In  contemplation  of  the  con- 
ductor at  the  time  It  is  alleged  to  have  been 
given.'     The  error  consisting  In  this:     The 
only  Invitation  or  order  testified  to  by  the 
plaintiff  was  that,  before  the  station  was 
reached,   the  conductor  told   him.   This   is 
VVhltmlre.     Get  ready   and   get  off.'     The 
construction  of  this  Invitation  was  a  matter 
of  law  for  the  court,  and  it  was  error  not  to 
charge,   as    requested,   that    It  could    not 
amount  to  an  Invitation  to  alight  from   a 
moving  train,   unless   such  an  act  was   in 
contemplation  of  the  conductor  at  the  time 
It  was  given';  that  the  chrcnlt  judge  erred  In 
holding  that  he  was  not  allowed  to  charge  as 
requested."  The  presiding  judge  said:  *'That 
would  be  good  law,  If  it  did  not  ask  me  to 
charge  you  what  would  be  a  remote  cause. 
The  court  cannot  tell  you  that  an  invitation 
*to  get  ready  and  get  off,'  If  that  Is  In  evi- 
dence, amounts  to  so  and  so.    I  am  not  al- 
lowed to  say  to  you  what  the  effect  of  that 
would  be.    I  must  keep  my  hands  off  that, 
and  that  makes  this  request  fatal    I  cannot 
charge  it."    This  exception  alleges  error  on 
the  part'  of  the  presiding  judge  In  refusing  to 
charge  as  matter  of  law  that  the  invitation 
or  order,  "This  Is  Whltmlre;   get  ready  and 
get  off,"  was  too  remote  a  cause  of  the  In- 
^     jury.    He  could  not  have  so  charged  without 
\     violating   the   constitutional   provision   that 
4e     \    ''judges  shall  not  charge  juries  In  respect  to 
*^'     f    matters  of  fact"    Pickens  v.  Baihroad  Co., 
-^^     '    {>4  S.  C.  498,  32  a  B.  567. 
ot    i       rpj^Q  seventh  exception  Is  as  f<^ows:    "The 
yty    y  presiding  judge  erred  In  refusing  the  defend- 
ttv®     ^nf  8  nineteenth  request,  which  is  as  follows: 
X\\e     \a  ralij^ad  company  Is  not  by  law  required 
rr^^     \  stop  its  trahas  at  any  particular  place.    A 
pw  feet  variation  cannot  make  any  dlffer- 
>-'r't'^    tnce.    If  the  train  stopped  within  the  sta- 
\4*^^'"  don  yard,  a  convenient  distance  f^m  the 


station  house,  it  is  sufficient'  The  error  be- 
ing in  this:  The  request  contains  a  correct 
principle  of  law  applicable  to  the  case,  and 
it  was  error  to  hold  that  It  would  Invade 
the  province  of  the  jury  to  give  the  same." 
The  presiding  judge  said:  **That  again, 
rather  asks  the  court  to  pass  upon  the  suffi- 
ciency of  the  evidence.  It  is  good  law,  so 
far  as  it  goes;  but  if  it  is  intended  to  in- 
dicate to  the  jury  that  a  few  feet  in  this 
ease  would  make  no  difference,  I  cannot  so 
charge  you.  If  it  is  upon  a  hypothetical 
case,  a  supposed  case,  I  would  say  that  might 
be  the  law,  or  would  be  the  law;  but  I  can- 
not charge  in  this  case,  If  the  evidence  shows 
that  the  train  was  moved  a  few  feet  beyond 
the  ordinary  stopping  place,  that  that  would 
not  make  any  difference.  I  cannot  charge 
that  to  you,  because  that  would  be  invad- 
ing the  province  of  the  jury  in  passing  upon 
the  effect  of  the  testimony,  which  the  law 
does  not  allow  me  to  do."  It  was  the  duty 
of  the  defendant  to  stop  its  train  at  the  sta- 
tion. The  question  whether  It  so  stopped 
was  to  be  determined  by  the  Jury,  and  the 
presiding  judge  could  not  have  charged 
them  how  many  feet  past  the  usual  stopping 
place  the  train  could  go  before  coming  to  a 
standstill,  without  trenching  upon  the  juris- 
diction of  the  jury. 

The  eighth  exception  Is  as  follovTs:  'The 
presiding  judge  erred  In  modifying  defend- 
ant's twenty-first  request  which  Is  as  fol- 
lows: The  complaint  is  based  upon  the  the- 
ory that  the  train,  having  overshot  the  sta- 
tion, was  going  faster  and  faster  at  the  time 
the  plaintiff  alighted,  and  that  he  was  order- 
ed, invited,  and  permitted  to  alight  from  the 
moving  train  by  the  conductor.  The  plain- 
tiff is  confined  to  this  theory,  and  cannot 
recover  upon  the  theory  that  irrespective  of 
such  order,  command,  or  permission,  the 
train  was  not  going  so  fast  that  a  man  of 
ordinary  prudence  would  not  have  made  the 
attempt'  The  modification  was  as  follows: 
That  is  good  law,  but  I  would  add  this: 
That  it  is  conceivable  that  if  a  passenger  is 
invited  or  ordered  or  requested  to  get  ready 
to  get  off  at  a  station,  and  proceeds  to  get 
ready  to  get  off,  expecting  the  train  to  stop, 
and  the  train  slows  up,  but  does  not  stop, 
that  he  may  be  (it  would  depend  upon  the 
testimony)  justified  in  coming  to  the  conclu- 
sion that  the  train  is  not  going  to  stop;  and 
if  the  circumstances  are  such  as  would  jus- 
tify a  man  of  ordinary  intelligence  and  com- 
mon sense  in  believing  that  be  might  get 
off  without  danger,  he  might  then  get  off, 
and  if  he  is  injured  under  such  drcumstan- 
oes,.  it  would  be  a  question  for  the  jury  as 
to  whether  or  not  the  railroad  would  be  11a- 
able  to  damages.  If  his  getting  off  was  in 
accordance  with  the  contract  Implied  when 
he  purchased  his  ticket  he  may  have  come 
to  the  conclusion  in  a  supposed  case  that  the 
conductor  did  not  Intend  to  stop  the  train, 
but  that  he  was  to  get  off  when  the  train 
was  in  motion.    It  is  altogether  a  question 
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for  th«  Jury  to  say  whether  such  was  the 
case  or  not.'  The  error  consisting  in  per- 
mitting the  plaintiff  to  recover  on  a  state  of 
facts  not  alleged  in  the  complaint.  The  com* 
plaint  Is  based  upon  the  thecNry  that  the 
train,  having  overshot  the  station,  was  going 
faster  and  faster  at  the  time  the  plaintiff 
alighted,  and  that  he  was  ordered,  invited, 
or  permitted  to  alight  from  the  moving  train 
by  the  conductor.  The  modification  permit- 
ted him  to  recover  on  the  theory  that,  in 
the  absence  of  such  order,  command,  or  per> 
mission,  the  plaintiff  alighted  under  circum- 
stances such  as  would  justify  a  man  of  ordi- 
nary intelligence  and  common  sense  in  be- 
lieving that  he  might  get  off  without  dan- 
ger." The  complaint  alleges  three  distinct 
acts  of  negligence,  not  dependent  upon  each 
other.  One  of  the  acts  of  negligence  alleged 
was  the  failure  of  the  defendant  to  stop  its 
train  of  card  at  Whitmire,  by  which  he  was 
Injured,  irrespective  of  any  order,  command, 
or  permission  of  the  defendant  to  alight. 
The  modification  was,  therefore,  proper  un- 
der the  pleadings. 

The  ninth  exception  is  as  follows:  ''The 
presiding  Judge  erred  in  charging  the  jury 
'that  if  a  passenger  Is  invited,  ordered,  or 
requested  to  get  ready  and  get  off  at  a  sta- 
tion, and  proceeds  to  get  ready  to  get  off, 
expecting  the  train  to  stop,  if  his  getting  off 
was  in  accordance  with  the  contract  implied 
when  he  purchased  the  tidiet,  he  may  have 
come  to  the  condusion  in  a  supposed  case 
that  the  conductor  did  not  mean  to  stop  the 
train,  but  that  he  was  to  get  off  when  the 
train  was  in  motion.'  The  error  consisting 
in  this:  Under  the  circumstances  detailed, as 
a  matter  of  law,  the  invitation  to  *get  ready 
and  get  off'  could  never  mean  to  alight  from 
a  moving  train,  but  rather  to  get  off  when 
the  station  is  reached,  and  the  train  stop- 
ped. If.  the  circuit  judge's  refusal  of  de- 
fendant's eighteenth  request  upon  the  ground 
stated  by  him  was  correct,  then  his  charge 
of  the  reverse  in  the  matter  complained  of 
is  error."  This  is  only  a  portion  of  the  lan- 
guage used  by  the  circuit  judge  in  dispos- 
ing of  the  defendant's  twenty-first  request, 
set  out  fully  in  the  eighth  exception.  It 
was  used  by  way  of  illustration,  and,  con- 
sidering the  connection  in  which  it  was 
spoken,  was  correct 

The  tenth  exception  is  as  fellows:  '*The 
presiding  Judge  erred  in  charging  the  Jury 
as  follows:  'For  example,  there  is  a  house 
going  up»  building  up  in  your  town.  There 
are  workmen  handling  heayy  timbers  or  ma- 
sonry with  dangerous  machinery.  A  man 
goes  in  to  look  at  the  work.  He  stands  there, 
and  while  standing  there,  looking  on,  he  is 
Injured,— injured  by  the  workm^i,  it  may 
be,  who  are  endeavoring  to  move  a  mass  of 
masonry  or  hoist  a  heavy  piece  of  timber. 
It  may  be  that  the  man's  being  in  the  build- 
ing at  all  was  on  his  part  negligence.  If  he 
had  not  be^i  there,  he  would  not  have  been 
hurt;   but  If  it  be  shown  that  by  the  exer- 


cise of  due  care  on  the  part  of  the  wwkmen 
he  would  not  have  been  hurt,  that  Ills  being 
there  by  itself  was  not  a  proximate  cause, 
but  that  the  injury  was  due  directly  and  nat- 
urally to  the  carelessness  of  the  workmen, 
then  his  being  there  might  be  a  cause,  be- 
cause if  he  was  not  there  he  would  not  have 
been  hurt,  but  it  would  be  a  remote  cause. 
It  would  not  be  regarded  as  a  proximate 
cause,  and,  therefore^  it  would  not  be  re- 
garded as  contributory  negligence.'  The  er- 
ror consisting  in  this:  The  example  used 
is  as  clear  a  case  of  contributory  negligence 
as  could  be  employed.  The  party  injured 
would  be  clearly  a.  trespasser,  and  his  con- 
tributory negligence  would  bar  a  recovery. 
Illustration,  being  the  most  forcible  form  of 
teaching,  when  exroneous,  is  preJudiciaL" 
The  presiding  judge  used  the  words  by  way 
of  illustration  In  commenting  on  the  defend- 
ant's fourth  request  to  charge.  Under  the 
authorities  hereinbefore  mentioned  and  the 
case  of  I>oollttle  v.  Railway  Co.,  recently  fil- 
ed, the  illustration  did  not  make  out  a  case 
of  contributory  negligence.  It  is  the  Judg- 
ment of  this  court  that  the  Judgment  of  the 
circuit  court  be  affirmed. 


(6L  S.  C,  389) 

DAVHNPORT  r.  DAVHNPORTi 

(Supreme  Court  of  South  Carolina.    Aug.  10, 

1901.) 

APPEAL     FROM     PROBATE     COURT— RETURN- 
SUFFICIENCY— CERTIFICATE    OF 

TESTIMONY. 

l.Code  Civ.  Proc  SS  57,  61,  prescribea  ttie 
method  of  appeals  from  the  probate  court,  and 
requires  appellant  to  file  in  the  circuit  court  a 
certified  copy  of  the  records  appealed  from,  and 
the  grounds  of  appeal,  with  evidence  of  notice 
to  the  adverse  party.    HcW,  that  where  an  ap- 

Sellant  causes  certified  copies  of  the  pleadings 
ecree,  notice,  and  grounds  of  appeal  to  be  filed 
in  thp  circuit  court  he  has  made  such  return  as 
will  give  that  court  jurisdiction,  though  the  pro- 
bate judge  omits  to  indorse  on  the  copy,  notice. 
*and  ground  of  appeal  acceptance  of  service. 
'  2.  Testimony  taken  in  the  probate  court  need 
not  be  certified  on  appeal  to  the  circuit  court, 
unless  the  ground  of  appeal  involved  some  ques* 
tion  relating  to  the  testimony. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;    Aldrich,  Judge. 

Petition  by  Temperance  Davenport  against 
Robert  Davenport  for  dower.  Judgment  for 
plaintiff.  From  an  order  dismissing  his  ap- 
peal from  the  probate  court,  defendant  ap* 
peals.    Reversed. 

Julius  H.  Heyward,  f<Hr  appellant  Carey 
&  McOullough,  for  respondent. 

JONES,  J.  This  was  a  proceeding  for  the 
adtueasurement  of  dower,  originally  institat- 
ed  in  the  probate  court  for  Greenville  coun- 
ty. A  decree  in  f&vor  of  the  petitioner  waa 
filed  in  the  probate  court  on  the  27th  day  of 
September,  1000,  and  on  the  10th  day  of  Oc- 
tob^,  1900,  a  notice  and  grounds  of  appeal  to 
the  circuit  court  were  duly  served  on  the  po- 
tition^'s  attorneys,  and  filed  in  the  probate 
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eouTt  On  the  12th  day  of  October,  1900,- 
copies  of  the  following  papers,  duly  certified 
by  the  probate  Judge,  were  filed  tn  the  office 
of  the  clerk  of  the  circuit  court:  The  peti- 
tion, answer,  decree  of  the  probate  court,  and 
the  notice  and  grounds  of  appeaL  These 
were  all  the  papers  in  the  case  except  the 
original  notice  and  grounds  of  appeal,  and 
the  testimony  taken  by  a  stenographer,  both 
of  which  were  filed  in  the  probate  court 
The  next  stated  term  of  the  court  of  common 
pleas  for  said  county  commenced  on  the  19th 
day  of  November,  1900.  On  November  21, 
1900,  the  attorneys  for  petitioner  served  no- 
tice of  a  motion  to  dismiss  the  appeal  to  the 
circuit  court  for  failure  "to  file  In  the  circuit 
court  a  certified  copy  of  the  record  of  the 
proceedings  appealed  from,  and  of  the 
grounds  of  the  appeal  filed  in  the  probate 
court,  together  with  the  proper  evidence  that 
notice  has  been  given  to  the  adverse  party 
according  to  law,  aa  prescribed  by  section  58 
of  the  Code  of  Procedure."  On  the  same  day 
this  motion  was  served  the  defendant's  attor- 
ney filed  with  the  clerk  of  the  circuit  court 
the  testimony  taken  in  the  probate  court  and 
the  original  notice  and  grounds  of  appeal, 
showing  the  acceptance  of  service  indorsed 
thereon.  The  motion  was  heard  on  Novem- 
ber 2G,  1900,  and  on  this  hearing  defendant's 
attorney  moved  for  leave  to  perfect  the  ap- 
'peal,  if  the  court  should  be  of  the  opinion 
that  It  had  not  been  perfected.  The  circuit 
court  granted  the  motion  to  dismiss,  and 
refused  defendant's  motion  to  be  allowed  to 
perfect  the  appeal.  The  exceptions  to  this 
court  impute  error  in  both  regards. 

Appeals    from    the   probate   court   to   the 
circuit  court  are  regulated  by  section  57  et 
seq.  of  the  Code  of  Civil  Procedure.    It  is  pro 
.  vlded  as  follows: 

''Sec.  57.  Any  perscm  interested  in  any  final 
order,  sentence  or  decree  of  any  probate 
court,  and  considering  himself  injured  there- 
by, may  appeal  therefrom  to  the  circuit 
court  in  the  same  county,  at  the  stated  ses- 
sion next  after  such  appeal.  The  grounds  of 
appeal  shall  be  filed  in  the  office  of  the  pro- 
bate court,  and  a  copy  thereof  served  on  the 
adverse  party,  within  fifteen  days  after  no- 
tice of  the  decision  appealed  frouL 

"Sec.  58.  The  person  appealing  shall  pro- 
cure and  file  in  the  circuit  court  to  which 
such  appeal  to  taken  a  certified  copy  of  the 
record  of  the  proceedings  appealed  from  and 
of  the  gnnmds  of  the  appeal  filed  in  the  pro- 
bate court,  together  with  the  proper  evidence 
that  notice  has  been  given  to  the  adverse 
party  according  to  law." 

''Sec  60.  When  such  certified  copy  ihall 
liare  been  ffied  in  the  circuit  court,  such 
eourt  shall  proceed  to  the  trial  and  determina- 
tion of  the  question  according  to  the  mlea 
of  law;  and  if  there  shall  be  any  question 
of  fact  or  title  to  land  to  be  decided,  issue 
may  be  joined  thereon  under  the  direction  of 
tbe  court,  afid  a  trial  th^eof  had  by  jury. 

''Sec  61.  If  the  person  appealing  from  tbe 


proceedings  pf  the  probate  court,  as  provid- 
ed In  this  title,  shall  neglect  to  enter  his  ap- 
peal, the  circuit  court  to  which  such  appeal 
shall  be  taken,  on  motion  and  producing  at- 
tested copies  of  such  appeal  by  the  adverse 
party,  shall  affirm  the  proceedings  appealed 
from,  and  may  allow  costs  against  the  ap- 
pellant" 

It  thus  appears  that  the  appellant  fully 
complied  with  section  57  and  endeavored  to 
fully  comply  with  section  68.  If  the  probate 
court  failed  to  certify  as  to  the  proof  of  serv- 
ice of  the  notice  and  grounds  of  appeal, 
which  was  Indorsed  on  the  original  paper  duly 
filed  in  his  oBicB,  that  omission  was  not  fatal 
to  the  jurisdiction  of  the  circuit  court,  and 
was  the  subject-matter  of  amendment  Like- 
wise the  omission  to  certify  the  testimony 
was  not  fatal  to  the  jurisdiction  of  the  circuit 
court  and  was  the  subject  of  amendment 
The  teetlmoiny  taken  need  not  be  c«rttfied 
unless  the  grounds  of  2y;>peal  Involve  some 
question  relating  to  the  testimony;  for  It  is 
only  in  such  case  that  the  testimony  is  any 
part  of  the  ''proceedings  aj^pealed  from." 
The  "case"  before  us'  does  not  disclose  wheth- 
er the  appeal  in  any  way  Involved  any  ques- 
tion requiring  the  certification  of  the  testi- 
mony. Be  that  as  it  may.  the  omission  to 
certify  the  testimony  was  not  fatal.  The 
question  involved  Is  merely  one  as  to  a  de- 
fective "return"  to  the  circuit  court  and 
not  one  involving  the  absence  of  a  "return.'* 
The  circuit  court  has  ample  powers  to  amend 
a  defective  certification  of  the  record  appeal- 
ed from  when  any  necessity  therefor  arises. 
In  this  case  there  was  no  neglect  to  "enter 
his  appeal"  on  the  part  of  the  defendant 
since  such  appeal  was  entered  in  due  time, 
notwithstanding  the  amissions  noticed, 
which  were  curable  by  amendment;  and, 
these  omissions  having  been  supplied  by  the 
filing  of  the  originals  in  the  circuit  court  the 
appeal  ought  not  to  have  been  dismissed. 
If  the  filing  of  the  original  papers  by  way  of 
amending  the  certffied  record  was  not  a  sub- 
stantial compliance  with  the  statute,  the  de- 
fendant ought  to  have  been  allowed  to  have 
such  originals  and  proper  indorsements 
thereon  duly  certified  to  by  the  probate  court 
The  judgment  of  the  circuit  court  is  revers- 
ed, and  the  case  remanded  to  the  circuit 
court  for  further  proceedings. 


(lia  Qa.  U70) 
PERRY  V.  GRANT  et  aL 

(Supreme  Court  of  Gteorgla.    July  24,  1901.) 

APPEAL— REVIEW. 

The  diarges  complained  of  were  adjusted 
to  the  pleadings  and  evidence,  and  fairly  sab 
mltted  the  issues  involved,   and  the  evidence 
fully  warranted  the  verdict 

(Syllabus  by  the  Ctourt) 

Brror    from    superior    court    Habersham 
county;  J.  J.  Kimsey,  Judge  pro  hac. 
Action  by  W.  D.  Grant  and  others  against 
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A.  E.  Perry.    Judgment  for  plaintliTs,  and  de- 
fendant brings  error.    Affirmed. 

Hubert  Estes  and  J.  J.  Bowden,  for  plain- 
tiff in  error.  J.  B,  Jones,  J.  C.  Eklwards,  and 
Robt.  McMUlen,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 


.(113  Ga.  1165) 

raGGINBOTHAM  t.  CJONWAT. 
(Sapreme  Court  of  Georgia.    July  24,  1901.) 

PLEADINQ— ANSWER— STRIKING    OUT. 

The  answer  filed  by  the  defendant  contained 
some  ayerments  constituting,  in  substance  at 
least,  a  good  pai*tial  defense  against  the  plain- 
tifiTs  petition,  and  hence  should  not  have  been 
stricken  on  general  demurrer. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Elberton;  P.  P. 
Proffitt,  Judge. 

Action  by  T.  C.  Conway  against  J.  C.  Hlg- 
glnbotham.  From  the  Judgment  striking  out 
answer,  defendant  brings  error.    Reversed. 

Conway  sued  Hlgglnbotbam  on  two  prom- 
issory notes  nuide  by  Hlgglnbotbam,  dated 
November  25,  1S98,  and  due  December  Ist 
and  15th  of  the  same  year,--one  for  $100, 
and  the  other  for  1308.45.  Hlgglnbotbam  en- 
tered a  plea  denying  all  of  tbe  allegations 
made  in  the  petition  except  as  admitted  by 
the  plea,  and  alleged  that  in  the  years  1897 
and  1898  plaintiff  and  defendant  were  in 
business  together  in  Clarke  county;  tbat  de- 
fendant went  to  Elberton  in  the  fall  of  1897, 
leaving  the  business  In  plaintiff's  hands,  re- 
lying upon  him  to  conduct  it  in  a  legitlnuLte, 
careful,  and  economical  way;  that  while  the 
business  was  thus  carried  on  the  plaintiff 
damaged  tbe  defendant  by  bis  failure  to  prop- 
erly carry  on  said  business  in  the  sum  of 
$500;  that  said  damage  was  occasioned  in 
part  by  plaintiff's  employing  incompetent 
men,  and  by  plaintiff's  neglect  in  permitting 
such  employes  to  injure  the  business  and  oc- 
casion loss;  that  plaintiff  was  regardless  of 
defendant's  interests,  and  failed  to  give  prop- 
er attention  to  tbeir  joint  business,  and  also 
created  large  expenses,  wbicb  he  charged  to 
the  defendant,  and  that  such  expenses  were 
not  properly  chargeable  to  the  defendant; 
that  the  notes  sued  on  were  given  to  the 
plaintiff  in  payment  of  alleged  indebtedness 
when  the  defendant  bad  no  knowledge  of  the 
fraud  perpetrated  on  him  by  the  plaintiff's 
acts,  nor  did  he  know  of  such  fraud  until 
after  said  notes  were  given,  and  that  be- 
cause of  this  fraud  and  Injury  he  denies  his 
liability  to  the  plaintiff;  that  he  is  not  in- 
debted to  the  plaintiff  in  any  manner  what- 
ever, and  he  pleads  as  a  set-off  to  the  amount 
of  injury  claimed,  to  wit,  $500;  that  In  writ- 
ing said  notes  the  plaintiff  fraudulently  in- 


serted a  greater  amount  therein  than  was 
agreed  upon,  and  defendant  objected  to  sign- 
ing the  same,  whereupon  the  plaintiff  agreed 
to  write  ott  such  excess,  and  make  the  notes 
speak  what  they  intended,  and  that  he  would 
do  this  after  the  notes  were  signed,  and  be- 
fore they  became  due;  tbat  plaintiff  never 
carried  out  this  agreement,  and  that,  because 
of  his  fraud  in  failing  to  do  so,  defendant 
pleads  and  says  that  said  notes  are  not  bind- 
ing upon  him;  that  the  plaintiff  charged  de- 
fendant with  expenditures  made  by  the  plain- 
tiff in  carrying  on  another  and  distinct  busi- 
ness than  that  in  which  they  were  engaged, 
and  of  which  tbe  defendant  knew  nothing, 
and  had  no  interest  in;  that  the  expenditures 
were  objected  to  by  the  defendant,  and  con- 
stituted the  objections  made  by  defendant  to 
signing  said  notes;  that  he  relied  upon  plain- 
tiff's statement  that  he  would  correct  the 
same,  and  that  the  defendant  would  never 
be  called  upon  to  pay  the  same;  that  upon 
this  statement  of  the  plaintiff  the  def^idant 
signed  said  notes,  to  wit,  the  notes  sued 
on,  and  that  the  plaintiff  acted  In  bad  faith, 
Intending  to  defraud  defendant  by  said  state- 
ment; that  the  defendant  would  not  have 
signed  said  notes  but  for  said  fraudulent 
statement;  that  the  business  of  plaintiff  and 
defendant  was  carried  on  at  Athens;  that 
defendant  moved  to  Elberton,  leaving  the 
sole  management  of  the  business  at  Athens 
in  the  plaintiff's  hands,  and  therefore  knew 
nothing  of  the  particulars  and  management 
of  said  business;  that  they  dissolved,  and 
in  settling  up  their  business  defendant  gave 
to  plaintiff  the  notes  sued  on;  that  at  the 
time  said  notes  were  given  defendant  did 
not  know  that  plaintiff  had  charged  to  him 
items  of  expense  for  which  he  was  not  lia- 
ble, to  wit,  expenses  incurred  in  a  separate 
business  cairied  on  by  the  plaintiff,  and  that 
these  items  exceeded  the  sum  of  $200;  that 
defendant  had  no  opportunity  of  knowing 
that  the  representations  of  plaintiff  were 
false,  because  he  resided  in  Elberton,  and  had 
no  personal  knowledge  of  the  business  at 
Athena  On  demurrer  the  pleas  of  defendant 
were  stricken,  to  which  ruling  he  excepted. 

Z.  B.  Rogers,  for  plaintiff  in  error.  C.  P. 
Harris,  for  defendant  in  error. 

LEWIS,  J.  The  statement  sufficiently  sets 
forth  the  nature  of  this  case  and  the  charac- 
ter of  the  answer  filed  by  the  defendant  Tbe 
court  sustained  a  general  demurrer  to  this  de- 
fense. We  think  this  was  clearly  error.  Por- 
tions of  the  answer  may  not  be  able  to  with- 
stand a  special  d^nurrer,  but,  as  against 
a  general  demurrer,  there  is  unquestlonaMy 
enough  In  them  to  take  the  case  to  the  jury. 
See  Treadaway  v.  Richards,  92  Ga.  2&^,  18 
S.  E.  25.  Judgment  reversed.  All  the  jus- 
tices concurring. 


Ga.) 


BBUIirSWIGK  A  W.  a  CO.  y.  WIGGIN& 
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BRUNSWICK  ft  W.  B.  CO.  T.  WIGGINS. 
(Sapreme  Court  of  Georgia.    Joty  19,  1901.) 

WITNESS— CRBDIBILITY-TRIAL-OPBNINO  AND 
CLiOSfi^-ACCIDBNT  AT  CROSSINQ— IN- 
STRUCTIONS—BVIDBNCB. 

1.  While  a  jxuy  trying  a  caae  should  |siTe  to 
the  evidence  of  a  witness  only  the  weight  to 
which  it  is,  in  their  opinion,  entitled,  yet  they 
cannot,  in  the  determination  of  the  issues  in- 
volved, because  of  the  fact  that  a  particular 
witness  was  in  the  employ  of  one  of  the  par- 
ties, arbitrarily  disregard  his  testimony,  and  a 
proper  request  to  (in  effect)  so  charge  should 
not  have  been  refused. 

2.  To  entitle  the  defendant  to  the  opening 
and  conclusion  of  the  argument  in  the  trial  of 
a  case  arising  ex  delicto,  when  the  act  com- 
plained of  was  not  one  which,  under  the  law, 
could  be  justified,  it  is  necessary  that  the  de- 
fendant h^  proper  pleadings  admit,  not  only 
the  commission  of  the  act,  which  it  is  alleged 
was  wrongful,  but  also  such  other  facts  as 
would  entitle  the  plaintiff  to  have  a  verdict, 
without  proof,  for  the  amount  claimed  in  the 
petition. 

3.  In  the  trial  of  an  action  brought  to  recover 
damages  against  a  railroad  company  for  in- 
juries sustained  b^  the  running  and  operation 
of  a  train  of  cars,  it  was  error  to  charge  in  such 
manner  as  to  convey  to  the  jury  the  impres- 
sion that,  if  they  should  believe  that  both  the 
company  and  the  person  injured  were  equally 
negligent,  the  plaintiff  could  recover. 

4.  in  an  action  instituted  by  a  widow  for  the 
homicide  of  her  husband,  caused  by  the  negli- 
gent operation  of  a  train  of  cars  oy  a  railroad 
company,  evidence  going  to  show  that  the  de- 
ceased, at  the  time  he  was  killed,  left  no  estate 
or  property,  was  inadmissiUe. 

(Syllabus  by  the  C?ourt.) 

Error  from  superior  court,  Berrien  county; 
▲.  H.  Hansell,  Judge. 

Action  by  Ida  Wiggins  against  the  Bruns- 
wick &  Western  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed. 

D.  H.  Pope,  for  plaintiff  in  error.  W.  M. 
Hammond  and  L.  B.  Lastinger,  for  defendant 
In  error. 


LITTLE,  J.  An  action  was  Instituted  by 
the  defendant  In  error  against  the  railroad 
company  to  recover  damages  for  the  homicide 
of  her  husband,  which  she  alleged  was  oc- 
casioned by  the  operation  of  a  train  of  cars 
oven:  defendant's  railroad  at  a  public  cross- 
fng.  The  evidence  relied  on  by  the  plaintiff 
tn  the  court  below  as  a  basis  of  recovery 
was  substantially  as  follows:  Robinson,  the 
husband  of  the  plaintiff,  was  a  watchman 
at  a  sawmill  located  at  a  point  near  the  rail- 
road. He  was  54  years  old  at  the  time  he 
waB  killed,  was  earning  $30  per  month,  and 
vraa  In  good  health.  Among  other  things,  it 
was  bis  duty  to  fire  up  a  tramway  engine 
on  the  south  side  of  defendant's  road,  near 
where  he  was  killed,  and  to  look  after  a 
lot  of  mules,  which  were  stabled  on  the  north 
side  of  the  railroad.  The  public  road  cross- 
es the  railroad  in  going  from  the  mill  to 
wbere  the  tramway  engine  was  stationed. 
Usually,  the  trains  of  defendant's  railroad 
stopped  at  that  crossing.    At  the  time  of  his 


death  the  deceased  had  no  property  or  estate 
other  than  his  dally  and  monthly  wages. 
Very  early  in  the  morning  on  which  he  was 
killed  the  deceased  was  at  the  mill,  a  few 
minutes  before  the  train  was  to  pass.  When 
the  train  which  killed  Robinson  approached 
the  crossing  the  bell  on  the  engine  was  not 
tolled,  nor  the  whistle  blown,  but  the  train 
ran  over  the  crossing  at  a  speed  of  from  30 
to  40  miles  an  hour,  and  stopped  some  dis- 
tance beyond  the  crossing  to  put  off  a  pas- 
senger at  that  station.  Then  it  was  discov- 
ered that  a  man,  who  proved  to  be  the  hus- 
band, had  been  struck  by  the  train  on  or 
near  the  crossing.  The  dead  body  was  found 
on  the  south  side  of  the  railroad,  and  about 
30  feet  from  the  crossing.  The  track  was 
straight  for  a  considerable  distance  from  the 
crossing,  and  there  was  nothing  to  prevent 
the  deceased  from  seeing  the  train  after  he 
had  gotten  within  18  feet  of  the  side  track. 
The  Carlisle  mortality  tables  were  introduced. 
The  engineer  testified  in  behalf  of  the  com- 
pany to  the  following  effect:  The  station 
near  which  defendant's  husband  was  killed 
was  a  fiag  station.  After  he  sounded  the 
road-crossing  signals  he  got  the  signal  from 
the  conductor  to  stop.  He  saw  a  lamp  in 
the  hands  of  some  one,  2  or  8  feet  from 
the  crossing,  when  the  locomotive  was  75 
or  100  yards  distant  When  he  had  gotten 
within  one  or  two  car  lengths  of  the  cross- 
ing he  saw  that  the  lamp  was  held  by  some 
one  who  attempted  to  cross  the  track  in  front 
of  the  engine,  which  was  running  at  about 
20  miles  an  hour.  He  stopped  the  train 
about  125  yards  from  that  point,  and  backed 
up  near  the  crossing,  where  the  body  of 
the  deceased  was  found.  Usually  the  train 
stopped  on  the  crossing.  This  occurred  be- 
tween 8  and  4  o'clock  in  the  morning.  The 
bell  was  rung,  and  the  speed  of  the  train 
reduced  from  35  or  40  miles  to  about  20  miles 
per  hour  at  the  crossing.  He  was  looking 
forward,  and  first  saw  the  light  when  he  was 
about  100  yards  distant,  and  was  checking 
the  speed  of  his  train.  The  deceased  at- 
tempted to  run  across  in  front  of  the  engine. 
A  man  standing  at  the  crossing  could  have 
seen  the  train  a  mile  and  a  half.  When  he 
first  saw  the  light  it  was  8  or  10  feet  from 
the  track,  and  It  appeared  that  the  person 
holding  it  ran  from  that  point  in  front  of 
the  engine.  The  fireman  also  testified  tor 
defendant  as  follows:  He  was  on  the  engine 
that  killed  the  deceased.  As  the  train  ap- 
proached the  station  he  was  ringing  the  belL 
He  saw  a  lamp  held  by  some  one  going  down 
to  the  track  from  the  mill  on  the  north  side. 
It  remained  istatlonary  until  Just  before  the 
train  reached  the  crossing,  when  the  man 
holding  the  lamp  stepped  on  the  track  in 
front  of  the  engine.  The  whistle  was  sound- 
ed for  the  crossing  at  the  blow  post  Wit- 
ness saw  the  light  of  the  lamp  as  it  was 
brought  down  to  the  side  of  the  road,  as  if 
a  person  was  walking  with  it  He  first  saw 
it  when  the  engine  was  at  the  blow  post 
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The  bell  was  rang  until  tlie  crossing  was 
imssed,  and  just  as  the  man  holding  the  lamp 
(who  was  the  deceased)  stepped  in  front  of 
the  engine  the  pilot  of  the  locomotlTe  struck 
him,  and  threw  him  oa  the  other  side.  The 
engineer  then  said  that  he  thought  he  had 
killed  the  watchman.  The  train  stopped,  and 
then  backed,  and  the  engineer  went  back. 
**No  alarm  was  given  to  the  engineer  by  me 
when  the  man  holding  the  light  was  first 
discovered,  because  I  thought  he  was  going 
to  wave  down  the  train,  but  the  light  made 
no  signal  to  stop."  On  this  evidence  the 
jury  returned  a  verdict  for  the  plaintiff  for 
$1,500.  Defendant  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  It  excepted. 
Other  grounds  of  the  motion  for  a  new  trial 
than  those  herein  specifically  considered  and 
passed  on  allege  that  the  trial  judge  erred 
in  the  rulings  therein  set  out  After  hav- 
ing given  these  careful  consideration,  we  are 
of  the  opinion  that  none  of  them  presents 
sufilcient  legal  cause  for  the  reversal  of  the 
judgment  and  the  grant  of  a  new  trial. 
While  some  of  them  are  subject  to  criticism, 
the  causes  of  error  alleged  do  not  have  such 
a  material  bearing  on  the  rights  of  the  plain- 
tiff in  error  as  of  themselves  to  work  a  re- 
versal. 

1.  One  of  the  grounds  of  alleged  error  Is 
that  the  trial  judge  refused,  on  a  proper 
request,  to  charge  the  jury  that  the  evidence 
of  persons  in  the  employment  of  the  railroad 
company,  in  the  absence  of  anything  to  dis- 
credit or  contradict  such  evidence,  cannot  be 
arbitrarily  disregarded.  Undoubtedly,  this  is 
a  sound  proposition  of  law.  The  jury  cannot 
arbitrarily  disregard  the  evidence  of  any  wit- 
ness which  is  not  con^adicted  or  discredited 
by  other  evid^ice  or  circumstances.  The  ju- 
ry should  regard  the  testimony  of  every  wit- 
ness sworn.  They  are  not  obliged  to  believe 
it,  but  it  Is  their  duty  to  give  to  the  evi- 
dence of  witnesses  the  weight  to  which  in 
their  opinion,  as  conscientious  men  seeking 
the  truth,  they  believe  it  is  entitled;  but  the 
employment  or  business  of  a  witness  affords 
no  reason  why  this  evidence  should  arbitrari- 
ly or  without  reason  be  disregarded.  Rail- 
road Ga  V.  Season,  112  Ga.  553,  37  S.  B. 
863;  Railroad  Ox  v.  Wall,  80  Ga.  202,  7  a 
B.  639.  It  is  urged  that,  tn  view  of  the  vio- 
lent and  unwarranted  attack  made  by  plain. 
tlff*s  counsel  on  railroads  generally  and  the 
witnesses  of  the  railroad  in  this  case  as  such, 
the  request  was  called  for  as  a  matter  of 
justice.  This  may  be  so.  Certainly,  such 
attack,  if  made,  was,  to  say  the  least,  im- 
proper under  the  evidence  in  this  case,  but 
we  cannot  consid^  the  refusal  to  charge  in 
the  light  of  such  an  attack,  because  no  ques- 
tion concerning  it  was  made  before  the  trial 
Judge  and  passed  on  by  him,  nor  do  the  de- 
tails of  it  appear  in  the  record.  If  It  were 
otherwise,  it  Is  possible  that  the  fact  that  it 
was  unwarrantably  made  might  call  for  a 
ruling  which  would  reverse  the  judgment 
^  that  ground;  but  in  any  event,  as  a  mat- 


ter of  law,  tlie  refusal  to  give  the  charge 
requested  was  error. 

2.  For  the  purpose  of  securing  the  open- 
ing and  conclusion  in  the  argument  of  the 
case  before  the  jury,  the  defendant  proposed 
to  amend  its  plea  by  admitting  that  the  "pe- 
titioner's husband  was  killed  by  a  locomo- 
tive engine  of  the  defejidant,  which  was  at 
the  time  running  at  the  rate  of  from  20  to  25 
miles  an  hour  over  a  public  crossing;  that 
the  deceased  was  of  the  age  alleged  In  the 
petition,  and  that  he  was  In  good  health; 
and  that  the  defendant  assumed  the  burden.'* 
This  amendment  was  rejected  by  the  trial 
judge  as  being  insufiElcient  to  change  the 
burden  of  proof,  and  to  give  the  defendant 
the  right  to  open  and  conclude  the  argument, 
and,  in  our  opinion,  properly.  The  question 
of  the  right  of  the  defendant  to  assume  the 
burden  of  proof,  and  thus  secure  the  open- 
ing and  conclusion  of  the  argument  before 
the  jury,  is,  and  has  been  for  many  years, 
a  much  vexed  one.  Our  Civil  Code  (section 
5100)  declares:  **The  burden  of  proof  gen- 
erally lies  upon  the  party  asserting  or  affirm- 
ing a  fact,  and  to  the  existence  of  whose 
case  or  defense  the  proof  of  such  fact  is  es- 
sential.'* Ordinarily,  this  burden  lies  upon 
,  the  plaintiff,  who,  alleging  certain  facts  to 
exist,  claims  a  right  of  recovery  against  the 
defendant;  but  when,  in  such  a  case,  the  de- 
fendant comes  In  and  admits  the  facts  stated 
in  the  petition  to  be  true,  and  sets  up 'mat- 
ter in  avoidance,  then  the  defendant  Is  the 
party  who  asserts  the  truth  of  the  facts  so 
set  up,  and  the  burden  Is  shifted  to  him  to 
establish  the  facts  so  pleaded,  failing  to  do 
which  the  plaintiff  is,  without  more,  oititled 
to  a  verdict  But  just  when  admissions  bgr 
the  defendant  of  the  truth  of  the  facta  as- 
serted by  the  plaintiff  changes  the  onus  la 
a  matter  which,  because  of  contrary  nilinga 
of  various  courts  and  divergent  opinions  of 
eminent  jurists,  has  not  been  made  entir^ 
plain.  In  this  state,  however,  the  rule  in  a 
civil  case  arising  ex  contractu  is  now  well 
settled,  and,  to  entitle  the  defendant  to  the 
opening  and  conclusion  of  the  argument  In 
such  a  case,  he  must  admit  by  his  plea,  filed 
before  the  introduction  of  any  evidence,  facts 
which,  without  further  proof,  would  entitle 
the  plaintiff  to  a  verdict  for  the  amount  claim- 
ed in  the  declaration.  Abell  v.  Jarratt,  100 
Ga.  732,  28  S.  E.  453;  Reid  Y.  Sewell,  111 
Ga.  880,  36  S.  E.  987;  Insurance  Co.  v.  Gray, 
113  Ga.  424,  28  S.  E.  992.  For  a  very  com- 
prehensive and  interesting  discussion  of  this 
question,  see  Bailey,  Onus  Probandi,  p.  603 
et  seq.  But  a  question  which  seems  not  to 
have  been  determined  heretofore  In  this  state 
by  any  ruling  is,  what  admissions  in  a  case 
brought  to  recover  damages  for  a  tort  or  aria- 
ing  ex  delicto  are  sufficient  to  shift  the  bur. 
den  of  proof  that  rests  on  the  plaintiff,  and 
give  to  the  defendant  the  right  to  open  and 
conclude?  We  are  met  at  the  threshold  of 
this  inquiry  with  a  numb^  of  conflicting  de- 
cisions from  courts  entitled  to  high  consid- 
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eration,  concerning  which  Mr.  Best  says  that 
all  the  authorities  agree  that  when  the  dam- 
ages claimed,  or,  rather,  claimable,  are  nom- 
inal or  liquidated,  the  right  Is  not  affected 
by  their  consideration.  Best,  Beg.  &  "Rep. 
SS  46-49.  Mr.  Bailey,  in  his  work  cited 
supra,  says  that  the  rock  upon  which  the 
cases  haye  split  is  when  the  damages  are  to 
be  assessed  within  the  discretion  of  the  Jury. 
In  2  Elliott,  Gen.  Prac.  ^  538,  after  laying 
•down  the  proposition  that  the  party  who 
would  be  defeated  if  no  evidence  were  given 
on  either  side  must  first  produce  his  evidence, 
the  authors  cite  upon  the  question  of  the 
right  to  open  and  conclude,  on  page  675,  note 
4,  a  number  of  adjudicated  cases  which  sup- 
port the  doctrine  that  this  rule  applies  where 
the  plaintiff  has  only  to  prove  his  damages;  but 
where  the  damages  are  liquidated,  and  noth- 
ing more  than  a  mere  computation  of  inter- 
est or  attorney's  fees  or  the  like  is  necessary, 
the  law  Is  otherwise.  The  compilers  of  the 
American  &  English  Encyclopedia  of  Plead- 
ing &  Practice  declare  the  rule  to  be  that  in 
actions  in  which  It  Is  necessary  for  the  plain- 
tiff to  prove  the  amount  of  his  damages, 
whether  arising  ex  contractu  or  ex  delicto, 
he  has  the  right  to  open  and  dose,  unless 
the  defendant  admits  the  whole  amount  of 
damages  claimed  by  the  plaintiff,  which  doc- 
trine seems  to  be  supported  by  adjudicated 
cases  in  the  states  of  Arkansas,  Indiana, 
Maine,  Missouri,  Nebraska,  New  York,  Ohio, 
South  Carolina,  Virginia,  Wisconsin,  and  Wy- 
oming, which  will  be  found  cited  in  note  3,  p. 
189,  of  volume  15  of  that  work.  There  Is  a 
class  of  cases,  however,  sounding  in  tort,  to 
which,  under  the  provisions  of  our  Civil  Code, 
this  rule  does  not  apply,  to  wit,  those  to  which 
a  plea  of  Justification  may  be  interposed. 
Section  3891  of  that  Code  declares  that  in 
every  case  of  tort,  if  the  defendant  was  au- 
thorized by  law  to  do  the  act  complained 
of,  he  may  plead  the  same  as  a  Justification, 
and  that  by  such  plea  admits  the  act  to  be 
done,  and  he  is  then  entitled  to  all  the  priv- 
ileges of  one  holding  tbe  affirmative  of  the 
issue.  It  will  be  noted  that  the  provisions  of 
this  section  apply  only  to  cases  arising  ex 
delicto,  where  the  act  complained  of  was 
authorized  by  law  to  be  done,  and  In  such  a 
case  it  is  not  necessary  that  the  admission, 
in  order  to  entitle  the  defendant  to  the  open- 
ing and  conclusion,  shall  go  to  the  extent 
of  admitting  the  amount  of  the  damages 
claimed  by  the  plaintiff;  but  the  defendant, 
by  admitting  the  act  to  be  done,  is  entitled 
to  the  privileges  of  one  holding  the  affirma- 
tive of  the  Issue.  It  is  true,  then,  that  the 
provisions  of  this  section  do  not  apply  to 
all  cases  sounding  In  tort  Indeed,  in  the 
case  of  Railway  Go.  v.  Morgan,  110  Ga.  171, 
35  S.  E.  347,  Mr.  Justice  Lewis,  In  deliver- 
ing the  opinion  of  this  court,  drew  the  dis- 
tinction between  the  plea  of  Justification  and 
one  denying  negligence  on  the  part  of  the 
railroad  company  for  destroying  prc^rty  be- 
longing to  the  plaintiff.    He  said:    ^Tleas  of 


Justification  usually  refer  to  such  torts  as 
malicious  prosecution,  assault  and  battery, 
libel,  slander,  and  the  like,  and  in  them  the 
defendant  admits  committing  the  acts  com- 
plained of,  and  claims  Justification  for  his 
conduct  In  this  sort  of  a  tort  however,  of 
iQjurlng  property  by  the  running  of  a  rail- 
road train,  we  do  not  well  see  how  there 
can  be  any  plea  of  Justification,*'  etc.  So 
that  our  conclusion  Is  that  In  actions  brought 
to  recover  damages  for  an  act  of  a  defend- 
ant where  the  latter  was  authorized  by  law 
to  do  the  act  complained  of,  it  is  not  neces- 
sary, to  entitle  him  to  the  opening  and  con- 
clusion ot  the  argument  that  he  shall  admit 
that  the  plaintiff  is  entitled  to  recover  the 
amount  of  damages  which  he  claims,  but  he 
is  entitled  to  these  privileges,  on  filing  a 
plea,  at  the  proper  time,  by  which  he  ad- 
mits that  he  did  the  act  complained  of.  But 
in  cases  arising  ex  delicto,  where  the  de- 
fendant was  not  authorized  by  law  to  do  the 
act  complained  of,  his  right  to  the  opening 
and  conclusion  of  the  argument  must  be 
based  on  the  general  rule  previously  stated; 
and  such  admission  must  not  only  go  to  the 
extent  that  the  defendant  did  the  act  but 
must  go  further,  and  admit  every  material 
allegation  made  in  the  petition  which  would 
authorize  the  plaintiff  to  recover  without  any 
proof  on  his  part  In  the  case  of  Railroad 
Co.  V.  Brown,  102  Ga.  13,  29  S.  B.  130,  it 
appeared  that  the  defendant  in  error  had  in- 
stituted an  action  against  the  railroad  com- 
pany to  recover  damages  for  the  negligent 
killing  of  a  Jennet  belonging  to  the  plaintiff 
The  defendant  company  admitted  the  killing, 
and  claimed  the  right  to  open  and  conclude. 
This  right  was  denied,  and  this  court  in 
passing  upon  that  point  said'  "The  effect 
of  the  admission  did  not  go  far  enough  to 
shift  the  burden.  To  entitle  the  plaintiff  to 
recover  he  must  have  shown  two  things,— 
the  killing;  the  value.  The  killing  being 
shown,  the  law  would  presume  negligence; 
but  it  would  not  have  presumed  a  value,  as 
we  understand  it  The  burden  is  not  shifted 
until  the  admissions  show  a  prima  facie  right 
to  recover,  to  rebut  which  the  defendant  un- 
dertakes. So  long  as  any  portion  of  the  bur. 
den  of  making  out  his  case  by  proof  rests 
on  the  plaintiff,  he  is  entitled  to  open  and 
conclude,  unless  the  defendant  introduces  no 
evidence."  In  the  Morgan  Case,  supra, 
where  the  suit  waff  Instituted  to  recover  dam- 
ages from  the  company  for  the  killing  of  a 
registered  Guernsey  cow  by  the  running  and 
operation  of  its  train,  it  was  ruled  that  in 
order  to  entitle  a  defendant  to  open  and  con- 
clude, he  must  in  his  answer  admit  enough 
to  make  out  a  prima  fade  case  for  the  plain- 
tiff. So  It  must  be  ruled  in  this  case  that 
the  court  did  not  err  in  refusing  to  allow  the 
defendant  to  open  and  conclude  the  argument 
on  the  plea  which  was  sought  to  be  ffied  for 
that  purpose,  but  that  in  order  for  the  plain- 
tiff to  have  obtained  the  desired  privilege, 
the  plea  should  have  gone  further,  and  ad- 
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mitted  such  facts  as  would  have  entitled  the 
plaintiff  to  a  prima  fade  right  to  recover  the 
amount  of  damages  stated  In  her  declaration; 
otherwise,  the  burden  •f  proof  to  establish 
the  amount  of  her  recovery  would  have  still 
remained  on  her.  The  admission  only  of  her 
right  to  recover  some  amount  still  left  on  her 
the  burden  to  establish  by  evidence  the 
amount  of  damages  which  she  sustained. 
Without  it  she  would  not  be  entitled  prima 
facie  to  a  verdict 

3.  Error  Is  also  assigned  because,  after  In- 
structing the  Jury  that  no  person  should  re- 
cover damages  from  a  railroad  company  for 
injuries  to  himself  or  property  where  the 
same  is  done  by  his  consent,  or  because  of 
his  negligence;  and  that  if  the  deceased  and 
the  agents  of  the  company  were  both  negli- 
gent the  plaintiff  might  recover  damages,  but 
they  might  be  diminished  by  the  Jury  in  pro- 
portion to  the  amount  of  default  attributable 
to  him,  the  court  charged  as  follows:  "If 
the  plaintiff  himself  was  guilty  of  negligence, 
and  the  railroad  company  was  guilty  of  neg- 
ligence, then  you  may  take  into  consideration 
the  amount  of  negligence  on  each  side.  If 
the  deceased  was  guilty  of  negligence,  you 
may  then  diminish  the  recovery  which  the 
widow  would  be  entitled  to  in  proportion  to 
the  default  of  the  defendant  to  that  of  the 
deceased."  Without  further  explanation,  this 
charge  was  error.  Under  it,  if  the  Jury  be- 
lieved that  both  the  company  and  the  de- 
ceased were  equally  negligent,  then  they 
could  still  find  for  the  plaintiff.  As  a  mat- 
ter of  law,  the  plaintiff  cannot  recover  for 
Injuries  inflicted  by  the  negligence  of  an 
agent  of  a  railroad  company  in  the  opera- 
tion of  its  trains.  If  both  the  agent  and  the 
person  injured  are  equally  negligent  at  the 
time  the  injury  was  sustained.  Section  2322 
of  the  Civil  Code  declares  that  no  person 
shall  recover  damages  from  a  railroad  com- 
pany for  injuries  to  himself  where  the  same 
is  caused  by  his  own  negligence,  but,  if  the 
•complainant  and  the  agents  of  the  company 
are  both  at  fault,  the  former  may  recover, 
but  the  damages  shall  be  diminished  by  the 
Jury  In  proportion  to  the  amount  of  default 
attributable  to  him.  This  section  of  the  Code 
has  beoi  r^eatedly  construed  by  this  court 
See  Railway  Go.  ▼.  Watson,  KA  Ga.  243,  80 
S.  B.  818.  In  the  case  of  Railroad  Go.  v. 
Newman,  M  Oa.  560,  21  S.  B.  219,  It  was 
ruled  In  reference  to  this  subject  that: 
**Where  the  injury  complained  of  was  the  re- 
sult of  mutual  negligence  by  the  plaintiff's 
servant  and  the  defendant  there  can  be  no 
recovery  unless  the  servant  was  less  in  fault 
than  the  defendant"  In  the  case  of  Railroad 
Co.  V.  Winn,  19  Ga.  445,  Judge  Lumpkin, 
in  discussing  the  principle  now  under  con- 
sideration, said:  "And  the  law,  in  conform- 
ity with  common  sense,  declares  that,  if  both 
parties  are  equally  in  tbe  wrong,  neither  can 
or  ought  to  maintain  an  action  against  the 
otlier."  In  the  case  of  Railroad  Go.  v.  Davis, 
27  Ga.  119,  McDonald,  J.,  in  delivering  the 


opinion  of  the  court,  used  this  language:  '^t 
might  so  happen,  in  a  case  of  mutual  negli- 
gence, that  the  Jury  could  not  determine  the 
preponderance  of  the  blame,  and  some  au- 
thorities say  that  in  such  (*ase,  there  being 
no  mode  of  apportioning  damages  at  law, 
there  can  be  no  recovery."  In  a  very  recent 
case  (Willingham  v.  Railway  Co.,  113  Ga. 
374,  88  S.  E.  843)  this  court  approved  the 
following  charge  on  that  subject:  *'If  the  de- 
fendant [the  railroad  company]  was  less  neg- 
ligent than  plaintiff,  plaintiff  could  not  re- 
cover." It  would  seem,  under  these  authori- 
ties, that  the  charge  tbat  the  Jury  might  take 
into  consideration  the  apiount  of  negligence 
on  each  side,  and  If  the  deceased  was  guilty 
of  negligence  they  might  diminish  the  re- 
covery to  which  the  widow  would  be  entitled 
in  proportion  to  the  fault  of  the  defendant 
to  that  of  the  deceased,  was  error,  for  the 
reason  that  if  they  were  both  equally  neg- 
ligent the  widow  of  deceased  might  never- 
theless, under  this  charge,  have  recovered; 
the  duty  devolving  on  the  Jury  to  make  the 
recovery  In  proportion  to  the  fault  In  the 
Watson  Case,  supra,  which  was  reversed,  the 
trial  Judge  distinctly  charged  the  Jury  that 
if  the  fault  was  half  and  half,  one  party 
as  much  at  fault  as  the  other,  they  would 
have  the  right  to  give  the  plaintiff  damages. 
This  was  stating  the  conclusion  that  could 
be  drawn  from  the  charge  in  the  present  case 
in  plain  words.  That  charge  was  held  to  be 
error,  and  because  the  same  rule  of  liability 
might  be  taken  by  the  Jury  from  the  charge 
in  this  case  a  reversal  of  the  Judgment  must 
follow. 

4.  The  remaining  ground  of  the  motion 
which  we  have  to  consider  is  the  assignment 
that  the  court  erred  in  allowing  plaintiff's 
counsel  over  defendant's  objection  to  prove 
by  the  plaintiff  herself  what  estate  or  prop- 
erty her  husband  had  at  the  time  he  was 
killed,  her  testimony  being  that  he  had  mme. 
If  there  were  no  other  reason  which  required 
a  reversal  of  the  Judgment  the  admission 
of  this  testimony,  under  the  facts  of  this 
case,  would  certainly  be  sufficient  to  set  it 
aside.  If  the  plaintiff  was  entitled  to  recov^ 
at  all,  she  was  only  so  because  of  the  negli- 
gence of  defendant  company.  The  rights  of 
each  party  are  well  established  by  law.  If 
the  negligence  of  the  company  was  the  cause 
of  the  homicide  of  her  husband,  then,  whether 
the  deceased  was  rich  or  poor,  whether  the 
defendant  was  a  corporation  or  an  individ- 
ual, she  was.  In  the  absence  of  fault  or 
want  of  care  on  his  part  sufficient  to  bar  a 
recovery,  entitled  to  have  a  verdict  for  the 
full  value  of  his  life.  We  are  unable  to  see 
how  the  fact  that  deceased  was  or  was  not 
possessed  of  any  estate  at  the  time  he  waa 
killed  could  affect  the  measure  of  the  recov. 
ery  or  the  liability  of  the  defendant  Evi- 
dently, the  evidence  was  not  sought  to  be  in- 
troduced for  the  purpose  of  fixing  a  iiability 
on  the  defendant  company,  and  it  ought  not 
to  have  been  received,  because  it  might  have 
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affected  the  measure  of  the  recoTery.  Cer- 
talnly»  it  had  nothing  to  do  with  the  case, 
and  inasmuch  as  it  was  admitted  aa  a  part 
of  the  evidence,  over  the  objection  of  defend- 
ant's counsel,  no  other  recourse  is  left  to  a 
reviewing  court  than  to  set  aside  the  verdict 
and  grant  a  new  trial.  Judgment  reversed. 
All  the  Justicea  concurring. 
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RALEIGH  &  O.  R.  GO.  et  al.  r.  BRAI>- 

SHAW. 

(Supreme  Court  of  Georgia.    July  19,  1901.) 

PLEADING  —  AMENDMENT  —  EXUSINQ  JUROR- 
FAILURE  TO  OBJECT  —  IMPEACHMENT  OP 
WITNESS— NEW  TRIAL— INSTRUCTIONS. 

1.  Under  the  role  laid  down  in  Harris  v.  Rail- 
road Co.,  a  S.  E.  365,  78  Ga.  525,  where  a  pe- 
tition against  two  railroad  companies  charges 
that  the  plaintiff's  husband  was  killed,  on  a 
designated  public  crossing,  by  a  passenger  train 
of  the  defendants,  in  consequence  of  the  neg- 
ligence of  the  defendants  in  divers  named  par- 
ticnlars,  an  amendment  which  alleges  that, 
"withont  reference  to  whether  the  deceased 
was  killed  on  or  off  the  croesing,  *  *  *  he 
was  visible  on  the  track  in  the  direction  from 
which  the  ti*ain  waa  coming  at  least  300  yards^ 
and  after  the  danger  of  the  deceased  became, 
or  in  the  exercise  of  ordinary  care  should  have 
become,  apparent  to  the  defendants'  employ^  in 
charge  of  said  train,  such  employ^  failed  to 
exercise  ordinary  care,  failed  to  give  warning, 
failed  to  check  or  slow  np,  and  thereby  were 
guilty  of  grorn  and  wanton  ne^ligence,^'  does 
not  introduce  a  new  cause  of  action. 

2.  Where  a  juror  was  excused  for  providen- 
tial cause,  and  one  of  the  parties  consented 
that  the  trial  should  proceed  before  the  remain- 
ing 11  jurors,  such  party  cannot  complain  that 
before  making  such  consent  the  court  had  over- 
ruled a  motion  for  a  mistrial,  the  right  to  make 
such  complaint  not  having  been  reserved. 

3.  A  witness  cannot  be  impeached  by  proof  of 
contradictory  statements  without  laying  the 
foundation  for  the  same,  by  calling  his  atten- 
tion '*with  as  much  certainty  as  possible  to  the 
time,  place,  person,  and  circumstances  attend- 
ing the  former  statement"  This  rule  is  not  va* 
ried  where  the  testimony  of  the  witness  was 
taken  by  depositions  and  the  alleged  contra- 
dictory statements  made  afterwards  and  be- 
fore the  trial. 

4.  Admitting  immaterial  testimony  Is  not  neo- 
essarily  cause  for  a  new  trial. 

5.  The  foregoing  notes  cover  all  of  the  ques- 
tions made  In  the  grounds  of  the  motion  for  a 
new  trial  requiring  special  mention.  The  char- 
ges complained  of,  even  if  not  In  all  reroects 
accurate,  contained  notiiine  which  could  nave 
operated  prejudicially  to  the  defendant^.  The 
evidence,  thou^  decidedly  conflicting,  warrant- 
ed a  finding  that  the  plaintiff's  hu9l)and  was 
killed  by  a  train  operated  by  the  defendants. 
In  consequence  of  the  negligence  of  the  em- 
ployes in  charge  of  the  same,  and  there  was  no 
abuse  of  discretion  in  refusing  to  grant  a  new 
triaL 

(Syllabus  by  the  Court) 

fihror  from  dty  conrt  of  Atlanta;  A.  BL 
Calhoon,  Judge. 

Action  by  Lula  Bradshaw  against  the  Ra- 
leigh ft  Gaston  Railroad  Company  and  oth- 
erB.  Judgment  for  plaintiff,  and  defendants 
hrlng  error.    Af&rmed. 

Erwin  &  Brown  and  Vasser  Woolley,  for 
plaintiffs  in  error.  Arnold  A  Arnold  and 
Hamilton  Douglas,  for  defendant  In  error. 


FISH,  J.  The  plaintiff  sued  the  defendant 
railroad  companies  for  damages  for  the  tor- 
tious homicide  of  her  husband.  The  original 
petition  alleged  that  he  was  killed  while,  **ln 
the  exercise  of  due  care,  [he]  waa  walking 
over  Johns  street  public  crossing,  which  is  a 
public  street  crossing  in  the  city  of  Atlanta"; 
that  *'the  defendants  negligently  failed  to 
have  a  watchman  at  said  crossing,  said  train 
was  negligently  running  forty  miles  per  hour, 
and  negligently  failed  to  check  and  keep 
checking  as  said  crossing  was  approached, 
and  negligently  failed  to  keep  any  lookout 
ahead,  nor  did  they  blow  any  whistle  or  ring 
the  bell,  or  give  any  other  signal,  and  said 
defendants  further  violated  a  valid  ordinance 
of  Atlanta  restraining  the  speed  of  trains  to 
four  miles  per  hour  over  crossings."  Dur- 
ing the  trial  the  plaintiff  offered  to  amend 
her  petition  by  alleging  that,  '* without  refer- 
ence to  whether  the  deceased  was  killed  on 
or  off  the  crossing,  •  •  •  he  was  .visible 
on  the  track  in  the  direction  from  which  the 
train  was  coming  at  least  300  yards,  and 
'after  the  danger  of  the  deceased  became,  or 
in  the  exercise  of  ordinary  care  should  have 
become,  apparent  to  the  defendants*  employes 
in  charge  of  said  train,  such  employes  failed 
to  exercise  ordinary  care,  failed  to  give  warn- 
ing, failed  to  check  or  slow  up,  and  thereby 
were  guilty  of  gross  and  wanton  negligence." 
The  defendants  objected  to  the  allowance  of 
this  amendment,  **on  the  grounds— First,  that 
it  set  up  a  new  cause  of  action;  second,  that 
it  did  not  definitely  set  out  the  location  of 
the  deceased  at  the  time  of  the  homicide, 
whether  on  the  crossing  or  off  the  same; 
and,  third.  If  off  the  crossing,  ,it  set  forth  no 
cause  of  action."  The  court  overruled  the 
objection,  and  allowed  the  amendment  to 
which  ruling  the  defendants  excepted  pen- 
dente lite,  and  error  is  assigned  upon  such 
ruling. 

Under  the  rule  laid  down  by  this  court 
in  Harris  v.  Railroad  Co.,  78  Ga.  526,  8  8. 
B.  356,  the  amendment  did  not  introduce  a 
new  cause  of  action.  In  that  case  the  sub- 
stance of  the  original  petition,  as  stated  by 
Chief  Justice  Bleckley,  was  'that  the  plain- 
tiff*s  husband  was  killed  by  the  running  of 
the  defendant's  train,  locomotivea,  cars,  and 
other  machinery.  His  death  was  the  result 
of  no  negligence  on  his  part,  but  was  due  to 
the  negligence  of  the  defendant  It  was  the 
result  of  failure  by  the  defendant  to  use  any 
of  the  precautious  required  of  ralb-oad  com- 
panies at  public  crossings,  and  to  use  rea- 
sonable care  to  prevent  injury  to  passers-by 
at  Pryor  street  crossing,  where  he  was  kill- 
ed.** Substituting  the  words  "Johns  street 
crossing**  for  "Pryor  street  crossing,"  the  lan- 
guage just  quoted  would  accurately  state  the 
substance  of  the  original  petition  In  the  pres- 
ent case.  The  amendment  which  this  court 
held  was  properly  allowed  in  the  Harris  Case 
alleged:  *The  defendant  failed  to  furnish 
a  safe  way  for  egress  from  the  cars,  in  this: 
It  placed  an  iron  rail  around  the  platform  of 
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a  car»  and  did  not  provide  steps  to  another 
car  next  to  the  former,  nor  proper  rails  for 
the  protection  of  persons  on  the  steps.  A 
number  of  persons  were  upon  the  latter  car 
bidding  friends  good-by.  They  were  there 
by  permission,  express  or  implied,  of  the  de- 
fendant, and  were  negligently  urged  by  the 
defendant  from  the  car;  and  while  they  were 
getting  from  It  the  train  started,  the  con- 
ductor not  allowing  sufficient  time  for  those 
persons  to  descend,  nor  did  he  stop  the  train 
or  use  any  care  to  prevent  an  accident, 
though  he  saw  a  crowd  endeavoring  to  get 
off,  and  saw  that  plaintiff's  husband,  in 
climbing  off  the  piatform,  had  fallen  between 
the  cars,  and  was  hanging  to  one  of  the  posts 
ot  the  railing.**  Surely,  If  that  amendment, 
which  so  completely  changed  "the  allegations 
in  the  declaration  touching  the  specific  acts 
of  negligence  and  the  manner  of  causing 
death,"  was  permissible^  the  amendment  in 
the  present  case,  which  does  not  so  radi- 
cally change  the  original  allegations  touch- 
ing these  matters,  was  properly  allowed  by 
the  trial  court  The  principle  ruled  in  the 
case  cited  is  stated  in  the  headnote  thereto 
as  follows:  "The  cause  of  action  alleged 
being  the  homicide  of  plaintiff's  husband  by 
means  of  the  defendant's  negligence^  the 
allegations  in  the  declaration  touching  the 
specific  acts  of  negligence  and  the  manner 
of  causing  death  may  be  varied  or  added  to 
by  amendment  during  the  progress  of  the 
trial,  so  as  to  adapt  the  pleadings  to  the 
evidence  in  all  its  aspects."  This  is  what 
the  plaintiff  sought  to  do  in  the  case  now 
under  review  by  the  amendment  in  question. 
The  plaintiff  alleged,  and  introduced  evidence 
for  the  purpose  of  proving,  that  her  husband 
was  negligently  killed  on  Johns  street  cross- 
ing, in  the  city  of  Atlanta,  by  the  running 
of  the  defendants'  train.  The  defendants^ 
while  denying  that  their  train  killed  the 
plaintiff's  husband,  contended  that  the  evi- 
dence showed,  and  they  sought  to  prove, 
that  he  was  not  killed  on  the  street  cross- 
ing, but  some  distance  beyond  it  To  meet 
this  theory  and  evidence,  the  plaintiff  offered 
the  amendment  which,  as  we  have  said,  un- 
der the  authority  of  the  case  cited,  was  prop- 
erly allowed  by  the  trial  court  The  second 
ground  of  the  objection  to  the  allowance  of 
this  amendment  needs  no  discussion  at  our 
hands,  as  it  has  not  been  argued  in  this  court 
or  specially  noticed  In  the  brief  of  counsel 
for  plaintiffs  in  error.  The  third  ground  of 
the  objection  is  clearly  without  merit  for 
the  amendment  of  course,  does  not  stand 
alone,  but  is  to  be  considered  in  connection 
with  the  original  petition,  and  the  petition, 
with  or  without  the  funendment  set  forth  a 
cause  of  action. 

2.  "During  the  progress  of  said  trial,  and 
after  the  evidence  had  been  introduced,  and 
one  argument  had  from  the  plaintifTs  and 
defendant's  counsel  each,  and  one  argument 
each  remaining,  with  an  allowance  to  each 
of  more  than  one  hour,  at  12  o'clock,  the  hour 


of  recess  for  the  day  being  2  o'clock   p.  nL, 
one  of  the  jurors,  O.  B.  Wingatey  privately 
announced  and  exhibited  to  the  court  a  tele- 
gram, showing  that  the  parent  of  the  Juror's 
wife  had  died,  and  that  it  would  be  necessary 
for  the  said  Juror  to  take  his  wife  to  Macon, 
6a.,  and  to  do  so  [he]  would  have  to  leave 
the  city  at  4  o'clock  p.  m.  that  day,  that 
his  presence  with  her  was  necessary  for  con- 
solation and  protection,  and  that  she  was 
feeble   and    entirely    dependent   upon   him; 
whereupon  the  defendants  moved  the  court 
to  declare  a  mistrial,  which  motion  the  court 
overruled,  and  refused  to  excuse  the  Jonv, 
and  the  defendants,  then,  under  the  circum- 
stances, consented  to  the  discharge  of  the  Ju- 
ror, and  that  the  case  iat>ceed  with  eleven 
Jurors."    To  the  overruling  of  the  motion  to 
declare  a  mistrial,  for  the  reasons  indicated, 
exceptions  pendente  lite  were  filed,  and  er- 
ror Is  assigned  upon  such  ruling.    We  think, 
under  the  circumstances,  the  court  should 
have  excused  the  Juror  for  providential  causes 
and  then  declared  a  mistrial,  unless  counsd 
voluntarily  agreed  that  the  trial  should  pro- 
ceed before  the  11   remaining  Jurora.    But 
the  defendants  lost  the  right  to  except  to 
the  action  taken  by  the  court  by  uncondi- 
tionally consenting  that  the  Juror  Wlngate 
should  be  discharged,  and  the  trial  proceed 
with  the  11  Jurors.    By  this  consent  the  de- 
fendants waived  whatever  error  there  may 
have  been  in  the  rulings  of  the  court    Coun- 
sel for  the  plaintiffs  in  error  cite  the  case 
of  Simmons  v.  State,  88  6a.  272,^14  S.   B. 
013.    The  ruling  in  that  case  does  not  sus- 
tain the  contention  that  the  plaintiffs  In  er- 
ror,  after  unqualifiedly  consenting  for  the 
trial  to  proceed  before  the  11  Jurors,  had  the 
right  to  except  to  the  overruling  of  the  mo- 
tion to  declare  a  mistrial,  made  under  the 
circumstances  and  for  the  cause  Indicated. 
In  the  case  cited  the  right  to  except  to  the 
order  and  ruling  of  the  trial  court  was  ex- 
pressly reserved,  for  It  is  stated  in  the  opin- 
ion that  counsel  for  the  defendants  "con- 
sented to  proceed  with  the  trial  before  the 
eleven  remaining  Jurors,  provided  it  was  dis- 
tinctly agreed  between  such  couns^  and  the 
solicitor  general,  with  the  sanction  of  the 
court  that  the  defendants  would  reserve  the 
right  to  except  to  the  order  and  ruling  of 
the  court    •    •    •    and   it  was  then   and 
there  so  understood  and  agreed."    Here  the 
consent  of  the  defendants  that  the  Juror  Win- 
gate  should  be  discharged  and  the  trial  pro- 
ceed befOTe  the  11  remaining  Jurors  appears 
to  have  been  unconditional,  no  right  to  ex- 
cept to  the  ruling  of  the  court  upon  the  mo- 
tim  to  declare  a  mistrial  being  reserved. 

3.  William  Robinson  testified,  by  deposi- 
tion, for  the  plaintiff,  among  other  things, 
that,  at  the  time  the  plalntlfTs  husband  was 
Idlled,  he,  the  witness,  worked  for  the  South- 
ern Railway  Company.  After  these  deposi- 
tions were  taken,  the  witness  testified  in  a 
case  brought  by  himself  against  the  Southern 
Railway  Company,  and  the  defendants  In  the 
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present  case  contended  that  in  the  course  of 
this  testimony  he  testified  that  he  did  not 
work  for  the  Southern  Railway  Company  oh 
a  date  which  was  the  same  as  the  date  when 
the  plalntlfiTs  husband  was  killed.  The  de- 
fendants, for  ttie  purpose  of  impeaching  the 
testimony  of  this  witness,  offered  to  prove 
by  the  official  stenographer  what  the  witness 
had  testified  to  in  his  case  against  the  South- 
em  Railway  Company.  On  motion  of  the 
plalntiff*8  counsel,  this  evidence  was  exclud- 
ed, upon  the  ground  that  no  proper  founda- 
tion had  been  laid  for  its  introduction.  One 
ground  of  the  motion  for  a  new  trial  alleged 
error  in  this  ruling  of  the  court  It  Is  un- 
necessary to  consider  the  materiality  of  the 
rejected  evidence  for  the  purpose  for  which 
it  was  offered.  Section  5292  of  the  ClvU 
Code,  which  lays  down  the  rule  in  reference 
to  the  Introduction  of  contradictory  state- 
ments for  the  purpose  of  impeaching  a  wit- 
ness, provides:  "Before  contradictory  state- 
ments can  be  proved  against  him  (unless  they 
are  written  statements,  made  under  oath  in 
connection  with  some  judicial  proceedings), 
his  noAnd  should  be  called  with  as  much  cer- 
tainty as  possible  to  the  time,  place,  person 
and  circumstances  attending  the  former 
statement;  and  if  In  writing,  the  same  shall 
be  shown  tc  him,  or  read  in  his  hearing,  if 
in  existence;  and  to  lay  this  foundation,  he 
may  be  recalled  at  any  time.*'  It  is  contend- 
ed in  the  motion  for  a  new  trial  that  no 
grounds  for  the  introduction  of  this  testi- 
mony "could  have  been  laid  at  the  taking  of 
said  depositions,  and  the  witness  at  the  trial 
of  this  case  not  being  in  court,  and,  as  mov- 
ants contend,  being  out  of  the  state,  as  ap- 
peared flrom  the  testimony  of  the  plaintiff 
in  this  case,  it  was,  In  the  interest  of  jus- 
tice and  truth,  proper  for  the  court  to  admit 
this  testimony."  We  do  not  think  it  would 
have  been  proper  for  the  court  to  admit  this 
testimony.  The  above-quoted  section  of  the 
Civil  Code  is  clear  and  explicit  It  declares 
that,  "before  contradictory  statements  can 
be  proved  against"  a  witness,  the  rule  which 
it  prescribes  for  the  introduction  of  such  evi- 
dence must  be  complied  with;  and  no  excep- 
tion to  this  rule  is  made,  either  in  this  or 
any  other  section  of  the  Code.  Plaintiffs  in 
error  seek  to  have  this  court  make  an  ex- 
ception to  the  rule  which  will  apply  to  the 
facts  of  this  particular  case.  Bven  if  we 
were  to  grant  that  an  exception  to  the  rule 
could  be  made  in  a  case  where  it  was  shown 
that  it  was  absolutely  impossible  for  the 
party  seeking  to  introduce  the  contradictory 
statements  to  comply  with  its  requirements, 
the  circumstances  upon  which  the  plaintiffs 
in  error  rely  do  not  make  such  a  case.  It 
does  not  appear  that  the  defendants  coxdd 
not  have  sued  out  interrogatories  for  this 
witness,  for  the  sole  purpose  of  laying  the 
foundation  for  the  introduction  of  this  Im- 
peaching testimony.  ''Where  a  witness  makes 
statements  at  variance  with  his  testimony 
after  the  taking  of  Ills  deposition^,  the  only 


way  to  take  advantage' df  such  sCatunents  Is 
to  sue  out  a  second  commission,  and  lay  the 
requisite  foundatidn  for  their  reception  in 
evidence."  29  Am.  &  Bug.  Bnc.  Law  (1st 
Bd.)  788;  Kimball  v.  Davis,  19  Wend.  4S7; 
Brown  v.  Kimball,  26  Wend.  269;  Stacy  v. 
Graham,  14  N.  T.  492;  Oonrad  v.  Griffey, 
16  How.  39,  18  L.  Bd.  836.  It  has  been 
held  in  other  jurisdictions  that  the  impossi- 
bility of  compliance  with  the  rule  requiring 
the  proper  foundation  to  be  laid  before  proof 
of  contradictory  statements  can  be  made 
does  not  authorize  such  contradictory  state- 
ments to  be  proved  without  laying  the  founda- 
tion. In  Craft  v.  Com.,  81  Ky.  250,  it  was 
held:  "Where  the  testimony  of  a  witness 
given  on  a  former  trial  is  reproduced,  the 
witness  having  died,  testimony  to  the  effect 
that  the  witness,  subsequent  to  the  former 
trial,  stated  that  the  evidence  given  by  him 
on  that  trial  was  false,  is  not  competent** 
It  has  also  been  held,  both  by  the  supreme 
court  of  the  United  States  and  the  supreme 
court  of  Ohio,  though  the  decision  was  not 
unanimous  in  either  case,  that  If  a  witness 
testifies  tn  a  case,  and  subsequently  makes 
contradictory  statements,  evidence  of  such 
statements  cannot  be  introduced  at  a  second 
trial,  though  the  witness  Is  dead,  and  the 
party  against  whom  his  testimony  on  the 
first  trial  is  read  has  had  no  opportunity  of 
laying  a  foundation  for  impeaching  him. 
MUttox  V.  U.  S.,  156  U.  &  237,  15  Sup.  Ct  837. 
39  L.  Bd.  409;  Runyan  v.  Price,  15  Ohio  St 
1,  86  Am.  Dec  459.  To  the  same  effect  is 
the  decision  rendered  by  the  Texas  criminal 
court  of  appeals  (Stewart  v.  State,  26  S.  W. 
203),  in  which  it  was  held:  "Where  a  wit- 
ness testifies  on  the  examining  trial,  and  is 
cross-examined,  and  soon  becomes  insane,  his 
declarations,  made  after  giving  such  testi- 
mony, are  inadmissible  on  the  trial  to  im- 
peach that  testimony  then  introduced."  In 
the  present  case,  the  ruling  which  we  make 
does  not  go  as  far  as  the  decisions  in  these 
cases;  for,  as  already  indicated,  there  is  noth- 
ing  to  show  that  it  was  impossible  for  the 
defendants  to  have  laid  the  requisite  founda- 
tion for  the  introduction  of  the  alleged  con- 
tradictory statem^its  before  offering  them  In 
evidence. 

4.  Another  ground  of  the  motion  tor  a  new 
trial  is  '^because  the  court  erred  in  admit- 
ting, over  the  objection  of  these  defendants, 
the  testimony  of  the  plaintiff  herself,  as  fol- 
lows: *Q.  When  your  husband  would  go  out 
home,  what  was  his  route  across  the  rail- 
road? Have  you  ever  been  with  him?  A. 
I  certainly  have.  Q.  What  was  his  route 
across  the  railroad?  A.  I  will  tell  you  exact- 
ly the  way  we  ga  We  go  across  this  field 
to  those  tracks  there  at  the  railroad,  and 
across  the  railroad  at  that  crossing,*— mean, 
ing  Johns  street  crossing.*'  This  evidence 
was  ''objected  to  as  hearsay  and  immate- 
rial.'* This  testimony  certainly  was  not  hear- 
say, and  it  is  not  necessary  to  determine 
whether  it  was  or  was  not  material,  because 


558 


89  SOUTHBASTBKN  REPORTER. 


<Ga. 


if  It  was,  as  alleged.  Immaterial,  then  its 
admission  by  the  court  affords  no  cause  for 
a  new  trial.  "Admitting .  Illegal  testimony 
which  is  wholly  immaterial  is  no  sufficient 
ground  for  a  new  trial.*'  Williams  ▼.  Hamil- 
ton, 30  Ga.  06a  "Neither  the  rejection  nor 
the  admission  of  immaterial  eyidence  is  cause 
for  a  new  trial."  Thompson  v.  Thompson, 
77  Ga.  603,  3  S.  E.  261.  See,  also,  Lindsey 
V.  Lindsey,  14  Ga.  657;  Montgomery  v.  Trus- 
tees, 70  Ga.  39  (4). 

5.  We  have  covered  all  of  the  grounds  in 
the  motion  for  a  new  trial  requiring  special 
mention;  other  grounds  are  sufficiently  refer- 
red to  in  the  fifth  headnote.  Judgment  af- 
firmed.   All  the  Justices  concurring. 


(113  Ga.  994) 

CORLBY  V.  COLEMAN  et  aL 

(Supreme  Court  of  Georgia.    July  20,  1901.) 

INJURY  TO  BMPLOTib— PETITION. 

The  petition  set  forth  in  substance  a  cause 

of  action,  and  it  was  error  to  dismiss  the  same 

on  a  general  demurrer. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bmanuel  coun- 
ty; B.  D.  Bvans,  Judge. 

Action  by  S.  B.  Corley  against  Coleman  ft 
Ellison.  Judgment  for  defendants.  Plalntifif 
brings  error.    Reversed. 

This  was  an  action  for  damages  brought 
by  the  widow  of  Corley  against  Coleman  & 
Ellison,  the  damages  alleged  to  have  result- 
ed from  the  homicide  of  Corley.  The  plain- 
tiff alleged:  That  the  defendants  in  their 
sawmill  business  operated  a  railroad,  not 
chartered,  for  the  purpose  of  transporting 
timber  to  and  from  the  mill,  and  also  for 
transporting  their  employes  from  the  mill  to 
the  woods.  Said  railroad  had  been  operated 
for  about  three  years.  That  the  way  of  the 
railroad  was  narrow,  the  woods  not  having 
been  cleared  more  than  a  few  feet  beyond 
the  space  occupied  by  the  roadbed.  That  the 
defendants  negligently  permitted  a  rotten, 
boxed,  and  dangerous  pine  tree,  ahout  two 
feet  in  diameter,  to  stand  within  twelve  feet 
of  the  roadbed,  and  that  on  the  night  of  Sep- 
tember 25,  1890,  it  fell  across  the  railroad 
track.  That  the  rules  of  the  defendants  re- 
quired their  employes  to  report  at  4  o*clock 
In  the  morning,  to  be  conveyed  on  the  rail- 
road train  to  the  woods.  That  Corley  so  re- 
ported for  duty  on  the  morning  of  Septem- 
ber 26,  1899,  and  that  he  and  the  other  em- 
ployes went  upon  the  engine  and  a  flat  car, 
which  was  pushed  by  the  engine,  running 
backwards.  That  Corley  and  other  employes 
were  sitting  on  tljie  car  when  it  was  run 
against  the  log  lying  across  the  track,  which 
caused  a  wreck  of  the  train,  and  he  was  in- 
stantly  killed,  and  that  said  wreck  was  not 
occasioned  by  any  neglect  of  Corley.  That 
he  did  not  know  of  the  pine  tree  or  its  con- 
dition, nor  was  It  his  business  to  work  on 
the  railroad,  or  to  investigate  the  condition 


of  the  road  and  roadway,  nor  was  the  wreck 
caused  by  the  negligence  of  any  of  his  (0»r- 
ley's)  fellow  servants,  but  that  the  defend- 
ants were  guilty  of  the  neglect  which  was 
the  proximate  cause  of  the  wreck,  because 
they  knew,  or  should  have  known,  that  the 
way  was  not  clear  sufficiently  far  from  the 
roadbed  to  insure  safety  in  running  the  train 
at  night  That  the  pine  tree  stood,  as  al- 
ready stated  and  described,  subject  to  fall 
across  the  railroad  at  any  time  from  the 
slightest  wind.  That  the  ^igine  was  run 
backwards  on  said  railroad,  and  had  no  head- 
light, and  that  it  was  dangerous  to  the  lives 
of  employes,  and  unreasonable  under  the  cir- 
cumstances to  order  them  out  in  the  night- 
time over  said  road.  That  at  the  time  of  the 
wreck  the  train  was  running  at  an  ordinary 
and  reasonable  rate  of  speed,  and  that  the 
darkness  was  so  dense  that  it  was  impossible 
to  discover  the  obstacle  before  it  was  struck. 
The  defendants  demurred  generally,  which 
demurrer  was  sustained,  and  the  action  dis- 
missed, to  which  judgment  and  decision  the 
plaintiff  excepted. 

Geo.    M.    Warren,    for   plaintiff    In  ^  error. 
Williams  &  Williams,  for  defendants  in  error. 

COBB,  J.    The  plai^tiff  sued  the  defend- 
ants for  damages  alleged  to  have  resulted  to 
her  from  the  homicide  of  her  husband.    The 
court  dismissed  her  petition  upon  a  general 
demurrer,  and  to  this  ruling  she  excepted. 
The  substance  of  the  allegations  of  the  peti- 
tion are  set  forth  in  the  report  which  pre- 
cedes this  opinion.    As  against  a  general  de- 
murrer, the  petition  set  forth  a  cause  of  ac- 
tion.   It   alleged    that   there   was    standing 
within  12  feet  of  the  track  a  tree,  which,  on 
account  of  its  condition,  brought  about  by 
decay  and  the  fact  that  it  had  been  boxed 
for  turpentine,  was  a  constant  menace  to  the 
safety  of  the  employes  of  the  defendants, 
who  in  the  course  of  their  employment  were 
compelled  to  ride  upon  the  railroad,  and  that 
the  plain  tiff  *s  husband  was  riding  thereon  at 
the  time  of  his  death.    The  petition  distinct- 
ly alleges  that,  while  the  condition  of  the 
tree  was  such  as  to  imperil  the  lives  and 
safety  of  the  employes  upon  passing  trains, 
the  fact  that  it  was  in  such  a  condition  was 
not  known  to  the  plaintiff's  husband,   and 
could  not  have  been  discovered  by  him  by 
merely  passing  by  the  tree.    It  was  further 
alleged  that  it  was  no  part  of  the  duty  of  the 
plaintiff's  husband  to  make  any  inspection 
as  to  the  condition  of  the  right  of  way  or 
the  territory  adjacent  thereto.    It  was  argued 
that  there  was  no  allegation  that  the   tree 
was  upon  the  right  of  way  of  the  defend- 
ants.   It  is  not  material  to  the  case  whether 
the  tree  was  located  upon  the  right  of  way 
of  the  defendants,  or  upon  the  property  of  an 
adjacent  owner.    If  the  tree  was  in  the  con- 
dition alleged  in  the  petition,  it  was  the  duty 
of  the  defendants  to  have  caused  it  to  be  re- 
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moved  In  some  lawful  way,  even  If  It  was 
actually  located  upon  the  property  of  another 
person,  or  at  least  to  have  given  warning  to 
their  employes  of  the  danger  with  which  they 
were  confronted  In  riding  npon  the  cars  pro- 
vided for  them.  When  the  petition  is  taken 
as  a  whole,  it  simply  presents  a  case  where 
an  employ^  has  sustained  injury  as  a  result 
of  a  danger  which  was  well  known  to  the 
employer,  but  was  unknown  to  the  employ^, 
and  he,  under  the  circumstances  alleged,  was 
under  no  duty  to  have  made  the  inspection 
which  was  necessary  to  discover  the  danger, 
while  the  employer  was  under  a  duty  to  his 
employ^  not  only  to  have  made  tiie  Inspec- 
tion which  would  have  resulted  in  a  discov- 
ery of  the  danger,  but  also  to  have  removed 
the  same.  The  court  erred  in  dismissing  the 
petition  on  the  demurrer  filed  thereto.  Judg- 
ment reversed.    All  the  Justices  concurring. 

(61  S.  C.  861) 

ABBEYIIiLB  ELBOTRIG  LIGHT  ft  POWER 

CO.  V.  WESTERN  ELBOTRIGAL 

SUPPLY  00. 

(Supreme  Court  of  South  Carolina.    Aug.  6, 

1901.) 

FQRmON  CORPORATION— SBRVICB  OP  8UM- 
MONS—TRAVBUNO    SALBSMAN. 

Oode  Civ.  Proa  I  155,  as  amended  by  Act 
March  2,  1899  (23  St  at  Large,  p.  42),  pro- 
vides that  a  foreign  corporation  can  be  made 
party  to  an  action  by  serving  personally  any 
agent  of  such  foreini  corporation  within  the  lim- 
iti  of  the  state.  MM,  that  servioe  on  a  travel- 
ing salesman  of  a  foreign  corporation  not  hav- 
ing a  resident  agent,  place  of  business,  or  prop- 
erty within  the  state,  when  the  salesman  visited 
the  state  in  relation  to  the  transaction  out  of 
which  the  salt  arose^  is  a  good  service  on  such 
corporation. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;  Benet,  Judge. 

Action  by  the  Abbeville  Electric  Light  & 
Power  Company  against  the  Western  Elec- 
trical Supply  Company.  Motion  of  defendant 
to  set  aside  service  of  summons  granted,  and 
plaintilf  appeals.     Reversed. 

The  defendant  oftered  the  following  affida- 
vit in  support  of  its  motion,  vis.: 

"Now  comes  the  Western  Electrical  Sup- 
ply Company,  defendant  herein,  and  states 
tbat  George  F.  Schminke,  the  person  upon 
whom  service  of  summons  was  had  herein, 
at  the  time  of  said  service  was  not  an  officer 
of  this  defendant,  nor  a  director  thereof;  that 
he  was  simply  and  solely  the  travding  sales- 
man for  this  defendant;  that  bis  duties  and 
powers  with  this  defendant  were  simply  and 
solely  to  take  orders  for  the  sale  of  merchan- 
dise^ subject  to  the  an>roval  of  this  defend- 
ant, in  such  states  as  he  might  be  directed 
by  this  defendant  from  time  to  time;  that 
he  had  no  other  powers  or  duties  than  these; 
that  he  was  a  resident  of  the  city  of  New 
Orleans,  state  of  Louisiana;  that  this  defend- 
ant has  no  office  or  place  of  business  in  the 
state  of  South  Carolina;  that  said  George  F. 
Schminke  was  especially  sent  to  the  town 


of  Abbeville  at  the  time  of  said  service  to 
examine  into  the  running  of  the  machinery 
in  controversy  and  report  the  facto  to  de- 
fendant, and  that  he  was  so  sent  at  the  re- 
quest of  plaintiff;  that  the  contract  between 
plaintiff  and  defendant  out  of  which  the  al- 
leged cause  of  action  arose,  if  i^aintlff  has 
any  cause  of  action,  was  not  made  in  the 
state  of  South  Carolina.  Western  Electrical 
Supply  Co.,  per  R.  V.  Scudder,  Gen'l  Mgr. 

''State  of  Missouri,  City  of  St  Louis.  R. 
V.  Scudder,  being  duly  sworn,  on  his  oath 
states  that  he  is,  and  was  at  the  time  here- 
inbefore mentioned,  general  manager  of  the 
Western  Electrical  Supply  Co.,  defendant 
herein,  and  that  the  statemento  contained  In 
the  foregoing  are  true.    R.  V.  Scudder. 

'^Subscribed  and  sworn  to  before  me  this 
27th  day  of  November,  1900,  in  the  city  of 
St  Louis,  Mo.  J.  B.  Carroll,  Notary  Public. 
[Official  Seal.]" 

The  plaintiff  offered  the  following  affida- 
vit and  card  and  letters  in  rebuttal,  viz.: 

"Personally  appeared  before  me  W.  N. 
Thompson,  who,  being  duly  sworn,  says  that 
be  is  the  president  of  the  above-named  plain- 
tiff; that  the  letters  hereto  attached  were 
received  from  the  defendant  in  due  course 
of  mall,  and  letters,  copies  of  which  are  here- 
to attached,  sent  defendant;  that  the  card 
hereto  attached  was  handed  deponent  by  Mr. 
George  F.  Schminke  when  he  came  to  Abbe- 
ville, representing  the  defendant  in  negotia- 
tions looldng  to  the  settlement  of  the  differ- 
ences between  the  plaintiff  and  the  defend- 
ant which  resulted  in  the  suit  now  pending 
in  this  court    W.  N.  Thompson. 

"Sworn  and  subscribed  before  me  this  Feb- 
ruary 21st  IWl.    J.  L.  Perrin,  C.  C.  C.  P." 

The  following  is  the  card  referred  to  in 
the  above  affidavit:  "George  F.  Schminke, 
Western  Electrical  Supply  Company*  Elec- 
trical Supplies,  St  Louis." 

The  following  are  the  letters  and  copies 
of  letters  in  their  regular  order,  referred  to 
and  attached  to  the  affidavit  of  W.  N.  Thomp- 
son, viz.:  "St  Louis,  October  23d,  1900.  Ab* 
bevlUe  Electric  Light  and  Power  Ca,  Ab- 
beville, 8.  C.--Gentlemen:  Referring  to  your 
favor  of  October  6th,  which  has  been  held  for 
the  writer's  return  to  the  city,  we  notice 
fuUy  what  you  have  to  say;  and  as  ttiece  is 
such  a  marked  difference  between  your  re- 
port and  the  factory's  report  and  as  we  are 
put  in  the  position  of  middleman,  as  sort  of 
a  bumper  between  you  and  the  factory,  you 
can  readily  appreciate  our  position,  and  we 
will  defer  writing  you  at  any  great  length, 
excepting  to  say  that  if  your  position  is  cor- 
rect you  shall  certainly  be  treated  right 
We  have  written  otpr  Mr.  George  F.  Schmin- 
ke, who  will  be  in  Abbeville  now  in  about  ten 
days,  and  we  will  get  a  full  report  from 
him,  and  we  have  also  writ  ten  the  factory 
fully  regarding  the  matter,  and  inclosed 
them  a  copy  of  your  letter,  and  we  are  sat- 
isfied that  it  will  be  news  to  them,  and  we 
will  advise  you  as  soon  as  we  hear  ttom 
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them,  and  we  have  requested  them  to  write 
118  by  retnm  mail  fully  regarding  the  matter; 
and  we  aasure  you  that  if  your  position  is 
correct  in  this  matter,  and  the  machine  is 
defective,  that  we  will  replace  it  with  a  ma- 
chine that  will  perform  in  accordance  with 
the  contract  We  trust  you  will  bear  with 
us  imtil  we  can  get  a  full  and  definite  report 
from  the  factory,  and  a  reply  to  our  letter 
to  them  to-day  inclosing  a  c<^y  of  your  let- 
ter under  answer.  [Signed  by  defendant]" 
The  following  is  the  letter  of  plaintifif  in  re- 
ply to  the  above:  "Abbeville,  8.  C,  October 
27th,  1900.  Gentlemen:  In  reply  to  your 
favor  of  the  23d  Inst,  we  note  what  you  say. 
and  would  say  that  we  are  taking  steps  to 
buy  a  new  machine  at  once^  for  we  cannot 
afford  to  be  delayed  any  longer  in  this  mat- 
ter. Now,  in  consideration  of  what  you  say 
in  your  last  about  sending  your  Mr.  Schminke 
to  Abbeville  by  the  3d  proximo,  we  will  de- 
fer buying  the  machine  above  referred  to 
until  the  6th  proximo,  provided  you  write 
us  at  once  that  your  authorized  representa- 
tive will  be  in  Abbeville  by  the  above  date, 
with  power  to  act,  bo  that  we  may  be  as- 
sured of  a  speedy  settlement  [Signed  by  the 
plaintiff.]"  The  following  letter  in  reply  to 
letter  of  plaintiff  follows:  "St  Louis,  Octo- 
ber 28,  1900.  AbbevlUe'El.  Lt  and  Power 
Go.«  Abbeville,  S.  0.«-OentlCTaen:  'Your  fa- 
vor of  the  27th  inst  to  hand,  and  this  is 
simply  to  acknowledge  receipt  of  your  letter, 
and  to  let  you  know  that  we  are  following 
tlie  matter  up.  Before  answering  your  letter 
we  are  waiting  to  have  a  reply  to  a  telegram 
we  have  sent  to  our  Mr.  Qeo.  7.  Schminke 
to-day,  asking  him  to  wire  us  when  he  would 
arrive  In  Abbeville,  and  also  asldng  iiim  to 
advise  us  by  wire  where  a  letter  would  reach 
him,  as  we  want  to  write  him  fully  regard- 
ing the  situation  at  Abbeville;  and,  upon  re- 
ceipt of  his  reply  advising  us  when  he  will 
be  able  to  reach  Abbeville,  we  will  answer 
your  letter  fully.  We  have  no  doubt  how- 
ever, that  he  will  be  aJble  to  get  into  Abbe- 
ville not  later  than  November  5th;  and  we 
think  it  win  be  very  foolish  of  you  to  re- 
place the  Warren  machine  with  a  machine  of 
another  make,  if  you  intend  trying  to  op- 
erate the  other  machine  under  the  same  con. 
dition^  tA  the  Warren,  and  we  are  very  sure 
that  if  you  win  improve  the  conditions  un- 
der which  you  are  trying  to  operate  this 
Warren  machine  and  have  your  Warren  ma- 
chine fixed  up,  that  you  will  have  no  trouble 
with  it  We  are  very  sure  that  under  the 
conditions  you  are  trying  to  operate,  you  can- 
not get  any  machine  to  give  you  satisfaction, 
and  we  doubt  If  any  machine  would  have 
stood  the  racket  as  long  as  the  Warren  ma- 
chine has.  Mr.  Schminke  Is  a  very  compe- 
tent man,  and  capable  of  passing  on  a  thing 
of  this  kind,  and  can  advise  you  In  a  very 
few  moments  whether  or  not  the  conditions 
under  which  you  are  operating  are  unfavor- 
able; and  we  trust  that  you  will  defer  ac- 
tion on  this  matt^  tmtll  you  give  us  an 


opportunity  to  lo<A  over  the  ground  for  our- 
selves, which  we  will  do  when  our  .Mr. 
Schminke  arrives  in  Abbeville.  We  wUl  de- 
fer writing  further  until  hearing  from  Mr. 
Scl^minke,  and  will  notify  you  as  soon  as  we 
have  his  telegram.  [Signed  by  the  defend- 
ant]" The  next  letter  is  dated 'St  Louis, 
October  80,  1900,  addressed  to  the  idaintUf, 
and  is  aa  follows:  ''Gentlemen:  Referring  to 
your  favor  of  October  4th,  in  which  you  in- 
closed your  bill  of  October  Ist  against  ns^ 
amounting  to  $32.00,  we  return  you  herewith 
the  invoice,  and  will  thank  you  to  kindly 
hold  this  with  the  balance  of  the  papers 
until  final  adjustment  Is  made  on  the  account 
hi  accordance  with  the  a^eement  and,  when 
final  adjustment  is  made  of  the  account  If 
you  are  entitled  to  credit  for  these  items, 
you  shall  certainly  receive  them;  but  we 
would  prefer  not  dividing  the  thing  up,  and 
making  an  entry  now  and  another  entry  at 
the  final  adjustment,  but  will  simply  make 
one  bite  of  the  cherry.  Please  attach  this 
letter  and  your  bill  to  ttie  other  papers  per- 
taining to  this  settlement  bnd  keep  all  of 
the  papers  togethei;  so  that  we  can  have 
them  at  the  proper  time.  This  letter  waa  in  a 
basket  on  the  writer's  desk  during  his  ab- 
sence in  the  Bast,  and  in  cleaning  up  the 
basket  to-day  he  found  the  letter,  and  he 
thinks  this  will  be  the  beet  way  to  dispose 
of  the  matter  temporarily.  We  have  not  yet 
received  a  telegram  from  our  Mr.  Schminke 
in  reply  to  ourti  of  yesterday  asking  him 
when  he  would  reach  Abbeville,  but  we  have 
received  a  letter  which  indicates  that  he  will 
be  in  Asheville,  N:  O.,  to-morrow,  at  which 
time  we  expect  to  re<*6ive  an  answer  to  our 
telegram,  and  we  will  then  notify  you  just 
when  you  can  expect  Mr.  Schminke  In  Abbe- 
ville. [Signed  by  the .  defendant]  Post- 
script:  We  are  sending  Mr.  Schminke  some 
letters  in  your  care,  which  we  will  thank 
you  to  kindly  deliver  to  him  when  he  reaches 
Abbeville."  The  next  letter  is  dated  St 
LfOuis,  November  1,  1900,  addressed  to  the 
plaintiff,  and  is  as  follows:  "Gentlemen: 
Our  Mr.  G.  P.  Schminke  wUl  be  in  Abbeville 
on  the  5th  Inst,  and  we  are  writing  him  fvXYj 
to-day  regarding  the  situation  there.  [Signed 
by  the  defendant.]" 

Wm.  N.  Graydon,  for  apt^ellant  Frank  B. 
Gary,  for  respondent 

McIVER,  a  J.  (after  stating  the  facts). 
The  action  tn  this  case  was  commenced  by 
the  service  of  summons,  with  a  copy  of  the 
complaint  attached  theretov  upmi  one  George 
F.  Schminke,  at  Abbeville  0.  H.,  on  the  7th 
day  of  November,  1900,  by  the  sfaerHf  of 
Abbeville  county,  under  the  claim  tiiat  the 
said  Schminke  was  an  agent  of  the  defend- 
ant comiMiny,  a  corporation  duly  chartered 
under  the  laws  of  the  state  of  Missouri.  In 
the  complaint  it  Is  alleged  that  **the  cause 
of  action  set  forth  herein  arose  in  this  state," 
and  the  other  allegation  set  forth  as  the 
cause  of  action  is  the  breach  of  a  contract 
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wliereby  the  defendant  company  ffoarantied 
that  a  certain  electric  machine  for  the  pur- 
pose of  generating  electricity,  known  aa  a 
"45  K.  W.  Warr^  Altemater,"  sold  by  de- 
fendant to  plaintiff  In  December,  1899,  was 
free  from  any  and  all  inherent  electrical  or 
mechanical  defecta  Before  the  time  for  an- 
swering expired,  to  wit,  on  the  26th  of  No- 
Tember,  1899,  the  defendant,  by  his  attorney, 
gave  notice  of  a  motion  to  set  aside  the  serr- 
Ice  of  the  summons  on  the  ground  that  the 
party  served  with  the  summons  and  com- 
plaint herein  on  the  7th  day  of  November, 
1900,  was  not  an  agent  of  the  defendant, 
"expressly  stating  Jn  this  notice  that  defend- 
ant will  appear  for  the  purpose  of  objecting 
to  the  jurisdiction  of  this  court  and  for  no 
oth^r  purpose."  This  motion  was  heard  by 
his  honor  Judge  Benet  upon  the  affidavits 
and  letters  and  card  thereto  attached,  which 
are  set  out  In  the  "case"  (n^hich  will  be  in- 
corporated in  the  report  of  this  case  by  the 
reporter),  who,  in  a  short  order,  granted  the 
motion  to  set  aside  the  service  of  the  sum- 
mons, and  dismiissing  the  case  for  want  of 
jurisdietion.  The  only  reason  given  by  the 
Judge  is  thus  expressed  in  his  order:  "After 
argument  of  counsel  on  both  sidesi  I  hold 
that  defendant,  nonresident  corporation,  could 
not  be  brought  within  the  jurisdiction  of  this 
court  by  service  of  the  summons  upon  the 
said  George  F.  Schminke;  he  not  being,  in 
my  opinion,  an  agent,  in  the  sense  in  which 
'any  agent'  is  used  in  the  Code."  The  pro- 
vision of  the  Code  here  referred  to'  may  be 
found  in  the  second  paragraph  of  section  156, 
which,  after  prescribing  the  manner  in  which 
a  corporation  shall  be  served  with  a  sum* 
mons,  originally  proceeded  as  .follows: 
"Such  service  /can  be  made  in  respect  to  a 
foreign  corporation  only  when  It  has  prop- 
erty within  the  state,  or  the  cause  of.  action 
arose  therein,  or  where  such  service  shall  be 
made  in  this  state  personally  upon  the  presi- 
dent, cashier,,  treasurer,  attorney  or  secre- 
tary, or  any  resident  agent  thereof.**  But  by 
the  act  approved  March.  2,  1899  (23  St  at 
Large,  p.  42),  that  provision  of  the  Ck)de  was 
amended  by  striking  out  the  word  '^resident*' 
in  the  last  line  qt  the  above  quotation;  so 
that  as  the  law  now  reads,  and  as  it  read 
at  the  time  this  action;  was  commenced,  a 
foreign  corporation  could  be  made  a  party 
to  an  actioq,  by  serving  personally  any  agent 
of  such  foreign  corporation  within  the  lim- 
its of  this  state.  If,  therefore,  w^  look  alone 
to  the  express  langm^e  used  in  the  Code, 
especially  bearing  in  mind  the  fact  that  the 
legislature  had,  in  express .  terms,  seen  fit  to 
strike  out  by  the  act  of  1899,  supra,  the 
word  "resident"— the  only  word  qualifying 
the  word  "agent*'  leaving  the  broad  terms 
"any  agent**  without  any  qualification  what- 
soever,—it  is  clear  that  the  circuit  judge  erred 
In  holding,  practically,  that  the  word  "agent** 
must  be  qualified  in  some  way,  tiiough  he 
does  not  i^ecify  in  what  way.  In  addition 
to  this,  it  will  be  observed  that  the  notice  of 
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the  motion  expressly  states  that  it  was  based 
"on  the  ground  that  the  party  served  .with 
the  summons  and  complaint  herein  on  the  7th 
day  of  November,  1900,  was  not  an  agent 
of  the  defendant"  and  that  ground  was  not 
only  not  sustained  by  any  evidence  offered 
in  the  "case,"  but  on  the  contrary,  was  in 
terms  negatived  by  the  defendant's  own 
showing;  for  in  the  aflldavit  of  Scudder,  the 
general  manager  of  the  defendant  he  only 
says  that  Schminke  "at  the  time  of  said  serv- 
ice was  not  an  officer  of  this  defendant  nor 
a  director  thereof;  but  he  does  not  say  that 
he  was  not  an  agent  of  def ^dant  company, 
but  he  does  say  (not  expressly,  it  is  true,  but 
by  necessary  implication)  that  he  was  an 
agent  for  he  says  "that  he  was  simply  and 
solely  the  traveling  salesman  for  this  defend- 
ant" going  on  to  state  to  what  extent  his 
powers  and  duties  were  limited,  and  this 
necessarily  implies  that  he  was  an  agent  of 
the  defendant  Nor  was  there  any  finding  of 
fact  by  the  circuit  judge  that  Schminke  was 
not  the  agent  of  the  defendant.  On  the  con- 
trary, the  language  used  by  him  necessarily 
implies  that  while  he  thought  that  Schminke 
was«  in  one  sense,  the  agent  of  the  defend 
ant  company,  yet  in  his  opinion,  he  was  not 
an  agent  "in  the  sense  in  which  'any  agent 
is  used  in  the  CXnle.'*  It  is  clear,  therefore, 
that  if  the  only  ground  upon  which  the  mo- 
tion was  based  was  not  sustained,  there  was 
error  in  granting  the  motion. 

It  is  earnestly  and  with  force  contended 
by  the  counsel  for  the  respondent  that  the 
provisions  of  the  Code  above  referred  to 
should  not  be  literally  construed,  and  that  on 
the  contrary,  with  a  view  to  avoiding  a  con- 
flict with  well-settled  principles  established 
by  the  decisions  of  the  supreme  court  of  the 
United  States,  the  tribunal  invested  with  au- 
thorlty  to  determine  finally  controversies  be- 
tween citizens  of  different  states  of  the 
Union,  the  provisions  of  our  d^ode  should  be 
given  a  liberal  construction,  as  was  done  in 
the  case  of  Tillinghast  v.  Boston  &  P.  R. 
Lumber  Ck>.,  and  Mocnre  v.  S.  O.  Forsaith 
Mach.  Ck).,  39  S.  C.  484,  18  S.  B.  120,  22 
L.  R.  A.  49;  but  as  the  action  was  dismissed 
as  to  the  Boston  &  Port  Royal  Lumber  Com- 
pany upon  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  that  company,  from  which 
there  was  no  appeal,  the  case  was  considered, 
as  an  action  against  the  S.  0.  Forsaith  Ma- 
chine Company  alone.  See  page  488,  39  S. 
C,  page  122, 18  S.  E.,  and  pAge  51,  22  L.  R.  A. 
One  of  the  questions  (in  fact  the  only  real 
question)  in  the  case  was  whether  the  state 
court  had  acquired  jurisdiction  of  the  said 
machine  company,  a  foreign  corporation, 
chartered  by  the  laws  of  the  state  of  New 
Hampshire,  by  the  service  of  the  summons 
upon  that  company  at  their  place  of  business 
in  the  city  of  Manchester,  in  the  state  of 
New  Hampshire,  after  an  order  of  publication 
had  been  obtained;  the  said  company  having 
no  property  within  the  limits  of  this  state. 
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and  no  place  of  business  and  no  agent  In 
this  state.  This  court  held  that  while  it 
was  true  that  the  terms  of  our  Code  did  seem 
to  Justify  a  service  upon  a  foreign  corpora- 
ticm  outside  of  the  limits  of  tills  state  after 
an  order  of  publication  had  been  obtained, 
even  in  an  action  in  personam,  yet  in  view 
of  the  fact  that  the  supreme  court  of  the 
United  States  had  taken  a  different  view  In 
the  case  of  Pennoyer  v.  Neff,  95  U.  S.  714, 
24  L.  Ed.  565,  and  other  cases  following  that 
case,  which  were  cited  in  Tillinghast  v.  Bos- 
ton &  P.  R.  Lumber  Co.,  It  would  be  neces- 
sary to  give  to  our  Code  such  a  construc- 
tion as  would  avoid  a  conflict  with  these  de- 
cisions of  the  supreme  court  of  the  United 
States,  and  accordingly  those  provisions  of 
our  Code  there  considered  were  so  construed 
as  applying  only  to  proceedings  in  rem,  and 
not  to  actions  in  personam.  It  wiU  be  ob- 
served that  the  court  in  Tillinghast  v.  Bos- 
ton &  P.  R.  Lumber  Co.  was  called  upon  to 
construe  a  different  section  of  the  Code,  con- 
taining different  language  from  that  which 
It  is  now  called  upon  to  consider.  In  the 
former  case  the  question  was  as  to  the  con- 
struction of  the  following  language  In  sec- 
tion 156  of  the  Code,  in  which  the  manifest 
purpose  was  to  provide  for  service  by  publi- 
cation, to  wit,  that  certain  officers  *'may 
grrant  an  order  that  the  service  be  made  by 
publlcatica  of  the  summons  in  either  of  the 
following  cases:  (1)  Where  the  defendant  is 
a  foreign  corporation,  has  property  within 
the  state,  or  the  cause  of  action  arose  there- 
hi";  and  after  mentioning  other  cases  In 
which  service  by  publication  may  be  made, 
and  after  prescribing  how  such  publication 
Is  to  be  made,  and  that  in  such  cases  the 
officer  maldng  the  order  shall  require  a  copy 
of  the  summons  to  be  forthwith  deposited 
in  the  post  office,  directed  to  the  person  to 
be  served  at  his  place  of  residence,  etc.,  the 
following  language  is  used:  ''Where  publica- 
tion is  ordered,  personal  service  of  the  sum- 
mons, out  of  the  state,  is  equivalent  to  pub- 
lication and  deposit  in  the  postofflce."  (Ital- 
ics ours.)  But  in  this  case  the  court  Is 
called  upon  to  construe,  not  section  156  of 
the  Code,  nor  any  language  contained  there- 
in, but  section  155,  as  amended  by  the  act 
of  1899,  supra,  which,  after  prescribing  in 
the  first  paragraph  of  the  first  subdivision  of 
the  section  how  a  corporation  may  be  served 
with  the  summons.  In  the  second  paragraph 
of  that  subdivision  uses  the  following  lan- 
guage: *'Such  service  can  be  made  in  re- 
spect to  a  foreign  corporation  only  when  It 
has  inxiperty  within  the  state,  or  the  cause 
of  action  arose  therein,  or  where  such  serv- 
ice shall  be  made,  in  this  state,  personally, 
upon  the  president,  cashier,  treasurer,  attor- 
ney or  secretary,  or  any  agent  thereof."  So 
that  in  the  former  case  the  question  was  as 
to  the  validity  of  the  service  of  the  sum- 
mons upon  a  foreign  corporation  outside  of 
the  limits  of  this  state,  while  here  the  ques- 
tion is  as  to  the  Talidity  of  the  service  made 


within  the  limits  of  this  state,  and  the  differ- 
ence is  obvious  and  very  Important.  We  do 
not  think,  therefore,  that  the  case  of  Tilling- 
hast V.  Boston  A  P.  R.  Lumber  Co.,  supra, 
or  any  of  the  decisions  following  that  case 
have  any  application  to  the  question  pre- 
sented in  this  case. 

It  was  also  contended  by  counsel  for  re- 
spondent that  the  defendant  company,  not 
having  complied  with  the  provisions  of  sec- 
tion 14G6  of  the  Revised  Statutes  of  1893,  has 
not  waived  its  exemption  from  suit  In  the 
courts  of  this  state,  or  consented  to  be  sub- 
jected to  the  jurisdiction  of  our  courts.  In 
the  first  place.  It  must  be  remembered  that 
the  provisions  of  that  section,  as  w^  as 
other  sections  contained  in  the  same  chapter 
of  the  Revised  Statutes,  have  been  amended 
by  the  act  of  1897  (22  St  at  Large,  p.  484). 
and  various  other  conditions  have  been  add- 
ed, one  of  which  is  'that  it  shall  be  taken 
and  deemed  to  be  the  fact,  Irrebutable,  and 
part  and  parcel  of  all  contracts  entered  Into 
between  such  corporation  [foreign]  and  a  cit- 
izen or  corporation  of  this  state,  that  the 
taking  or  receiving  from  any  citlaen  or  cor- 
poration of  this  state  of  any  charge,  fee,  pay- 
ment toll,  impost  premium,  or  other  mon- 
eyed or  valuable  consideration,  under  or  in 
performance  of  any  such  contract*  or  of  any 
condition  of  the  same,  shall  constitute  the 
doing  of  its  corporate  business  within  this 
state,  and  that  the  place  of  the  making  and 
of  the  performance  of  such  contract  shall  be 
deemed  and  held  to  be  within  this  state,  any- 
thing contained  in  such  contract  or  in  any 
rules  or  by-laws  of  such  corporation  to  the 
contrary  notwithstanding."  Now,  if  the  de- 
fendant company  has  received  any  payment 
or  other  moneyed  or  valuable  consideratioii 
under  or  in  performance  of  the  contract  ad- 
mittedly made  between  the  parties,  as  may 
be  reasonably  (as  we  think,  must  be)  Infes- 
red,  then,  under  the  statutory  provision  Just 
quoted,  it  must  be  regarded  as  an  tarebutable 
fact  that  the  defendant  company  was  doing 
business  within  this  state,  and  tiie  place  of 
the  making  and  of  performance  of  such  c(hi- 
tract  shall  be  deemed  and  held  to  be  within 
this  state,  notwithstanding  anything  to  the 
contrary  In  the  contract  or  the  rules  and  by- 
laws of  the  foreign  corporation.  Under  this 
view,  the  case  must  be  regarded  as  a  case 
in  which  a  domestic  corporation,  having,  as 
It  supposed,  a  claim  against  a  foreign  corpo- 
ration doing  business  in  this  state,  arising 
out  of  a  contract  made  and  to  be  performed 
in  this  state,  has  undertaken  to  commence 
its  action  against  such  forelgti  corporation 
by  serving  personally  within  the  limits  of 
this  state  an  agent  of  such  foreign  corpora- 
tion with  a  copy  of  the  summons;  and  In 
such  a  case  we  do  not  think  that  any  au- 
thority has  been  or  can  be  cited  which  hold? 
that  the  state  court  had  not  thereby  acquired 
jurisdiction  of  the  foreign  corporation. 

But  assuming  that  we  are  in  error  In  re- 
garding this  case  as  such  a  case  as  that  |ust 
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mentioned,  and,  on  the  conti'ary,  that  it  Is 
a  case  In  which  the  plaintiff,  a  domestic  cor- 
poration, has  brought  an  action,  under  a  con- 
tract which  was  not  made  in  this  state  and 
was  not  to  be  performed  here,  against  the 
defendant,  a  foreign  corporation,  and  has  un- 
dertaken to  obtain  Jurisdiction  of  such  for- 
eign corporation  bj  the  personal  service  of 
its  agent  within  the  limits  of  this  state,  we 
will  proceed  to  Inquire  whether,  under  the 
admitted  facts  in  this  case,  such  serrice 
would  be  recognized  as  good  and  valid,  under 
the  decisions  of  the  supreme  court  of  the 
United  States,  as  we  freely  recognise  the  su- 
perior authority  of  such  decisions  in  contro- 
versies between  citizens  of  different  states. 

The  first  case  cited  by  respondent's  counsel 
is  the  case  of  Insurance  Co.  v.  French,  18 
How.  404,  15  L.  Ed.  451.    That  was  a  case 
in  which  the  question  was  as  to  the  validity 
of  a  judgment  recovered  against  the  plain- 
tiff in  error,  a  foreign  corporation,  in  a  state 
court  of  Ohio,  in  an  action  commenced  by 
service   of  process  upon  an  agent  of   said 
plaintiff  in   error  within  the  limits  of  the 
state  of  Ohio;  and  the  question  turned  upon 
the  inquiry  whether  the  state  court  of  Ohio 
liad  by  such  service  obtained  jurisdiction  of 
the  said  insurance  company,  the  objection  to 
such  service  being  that  a  state  court  could 
not  obtain  jurisdiction  of  a  foreign  coi^ora- 
tlon  created  by  the  laws  of  another  state. 
As  is  stated  by  Mr.  Justice  Curtis  in  deliv- 
ering the  opinion  of  the  court:    "The  precise 
facts  upon  which  this  objection  depends  are 
that  this  corporation  was  created  by  a  law 
of  the  state  of  Indiana,  and  had  Its  prin- 
cipal office  for  business  within  that  state.    It 
had  also  an  agent  authorized  to  contract  for 
insurance,  who  resided  in  the  state  of  Ohio. 
The  contract  on  which  the  judgment  in  ques- 
tion was  recovered  was  made  in  Ohio,  and 
was  to  be  there  performed,  because  it  was  a 
contract  with  the  citizens  of  Ohio  to  Insure 
property   within    that   state.    A    statute   of 
Ohio  makes  special  provision  for  suits  against 
foreign  corporations  founded  on  contracts  of 
insurance  there  made  by  them  with  citizens 
of  that  state,  and  one  of  its  provisions  is 
that  service  of  process  on  such  resident  agent 
of   the  foreign  corporation  shall  be  as  'ef- 
fectual as  though  the  same  were  served  on 
the  principal.' "    In  discussing  the  law  appli- 
cable to  this  state  of  facts,  the  learned  justice 
uses  the  following  language:    "The  inquiry 
is  not  whether  the  defendant  was  personally 
within  the  state,  but  whether  he,  or  some 
one  authorized  to  act  for  him  in  reference 
to  the  suit,  had  notice  and  appeared,  or,  if 
he  did  not  appear,  whether  he  was  bound  to 
appear  or  suffer  judgment  by  default  'And 
the  true  question  In  this  case  is  whether  this 
corporation  had  such  notice  of  the  suit,  and 
was  so  far  subject  to  the  jurisdiction  and 
Ia.W8  of  Ohio,  th'at  It  was  bound  to  appear, 
or  take  the  consequences  of  nonappearance.'* 
Then,  after  laying  down  the  general  proposi- 
tion that  a  corporation  created  by  one  state 


can  only  transact  business  in  another  state 
by  the  consent,  express  or  implied,  of  the 
latter  state,  and  that  such  consent  may  be 
accompanied  by  such  conditions  as  the  lat- 
ter state  may  see  fit  to  Impose,  provided 
such  conditions  are  not  repugnant  to  the  con- 
stitution or  laws  of  the  United  States,  "or 
inconsistent  with  those  rules  of  public  law 
which  secure  the  jurisdiction  and  authority 
of  each  state  from  encroachment  by  all  oth- 
ers, or  that  principle  of  natural  justice  which 
forbids  condemnation  without  ot)portunity  for 
defense,"  the  opinion  proceeds  as  follows: 
"In  this  instance,  one  of  the  conditions  im- 
posed by  Ohio  was,  in  effect,  that  the  agent 
who  should  reside  in  Ohio,  and  enter  Into 
contracts  of  insurance  there  In  b^alf  of  the 
foreign  corporation,  should  also  be  deemed 
its  agent  to  receive  service  of  process  in  suits 
founded  on  such  contracts.  We  find  nothing 
in  this  provision  either  unreasonable  In  itself, 
or  in  conflict  with  any  principle  of  public 
law."  Accordingly  it  was  held  that  the  serv- 
ice on  the  agent  of  the  foreign  corporation 
was  good,  and  that  the  judgment  rendered 
by  the  state  court  of  Ohio  was  good  and 
valid.  It  will  be  observed  that  the  facts  in 
the  case  just  cited  are  somewhat  different 
from  those  which  appear  in  the  case  now 
under  consideration,  and  therefore  it  Is  not 
direct  authority  on  the  point  raised  in  this 
case.  But  we  have  cited  it  at  some  length 
for  the  purpose  of  showing  the  fundamental 
principles  which  lie  at  the  bottom  of  all  ques- 
tions of  this  kind. 

The  next  case  cited  by  counsel  for  respond- 
ent  which  we  shall  notice  Is  St  Clair  v.  Cox, 
106  U.  S.  350,  1  Sup.  Ct  354,  27  L.  Ed.  222. 
In  that  case  the  question  was  as  to  the  valid- 
ity of  a  judgment  rendered  by  a  state  court 
of  Michigan  against  the  Winthrop  Mining 
Company,  a  foreign  corporation  created  un- 
der the  laws  of  the  state  of  Illinois,  in  an 
action  commenced  by  service  within  the  state 
of  Michigan  upon  one  Colwell,  described  sim- 
ply as  agent  of  the  said  Winthrop  Mining 
Company,  which  was  engaged  In  business  in 
the  state  of  Michigan  when  service  was  made 
on  Colwell;  and  as  it  did  not  appear,  even 
prima  facie,  that  Colwell  stood  in  any  such 
representative  character  to  the  company  as 
would  justify  the  service  of  a  c<^y  of  the 
writ  upon  him,  and  as  the  judgment  was  ren- 
dered by  default,  there  was  nothing  to  show 
that  the  Michigan  court  had  acquired  such 
jurisdiction  of  the  foreign  corporation  as 
would  entitle  it  to  render  a  personal  judg- 
ment against  such  corporation.  In  that  case 
the  remarks  of  Mr.  Justice  Field,  who  deliv- 
ered the  opinion  of  the  court  would  seem 
to  show  that  the  test  as  to  whether  the  per- 
son upon  whom  service  is  made  is  such  an 
agent  as  would  render  such  service  valid  Is 
that  such  agent  is  the  representative  of  the 
corporation  in  the  state  where  the  service 
is  made  at  the  time  of  such  service.  For 
Mr.  Justice  Field,  after  citing  and  comment- 
ing on  a  case  from  Michigan  in  which  the 
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Berrlce  was  made  on  the  treasnrer  of  a  for- 
eign corporation  in  the  state  of  Michigan, 
where  the  treasurer  happened  to  he  casually, 
and  not  on  any  business  of  the  corporation, 
uses  this  language:  "According  to  the  view 
thus  expressed  by  the  supreme  court  of  Mich- 
igan, service  upon  an  agent  of  a  foreign  cor- 
poration win  not  be  deemed  sufficient,  unless 
he  represents  the  corporation  in  the  state. 
This  representation  Implies  that  the  corpora- 
tion does  business  or  Jiaa  hutiness  in  the 
state  for  the  transaction  of  which  it  sends  or 
appoints  an  agent,  there.**  (Italios  ours.) 
Again  the  learned  justice  says:  '*The  trans- 
action of  business  by  the  corporation  In  the 
state,  general  or  spedflCf  appearing,  a  certifi- 
cate of  servlee  by  the  prefer  officer,  or  a  per- 
son who  is  its  agent  there,  would.  In  our 
opinion,  be  sufficient  prima  facie  evidence 
that  the  agent  represented  the  company  In 
the  business."  (Italics  ours.)  The  same  doc- 
trine was  recognized  In  the  subsequent  case 
of  Goldey  ▼.  Morning  News,  156  V.  8.  518, 
15  Sup.  Ct  559,  89  L.  Ed.  517.  In  that  case 
the  plaintlif  undertook  to  commence  an  ac- 
tion In  a  state  court  of  New  York  against 
the  defendant,  a  foreign  corporation  created 
by  the  laws  of  the  state  of  Connecticut,  and 
carrying  on  its  business  in  that  state  only, 
and  havlng'no  place  of  business,  officer,  agent, 
or  property  In  the  state  of  New  Tork,  by 
the  personal  service  of  the  summons  upon 
the  president  of  such  corporation  in  the  city 
of  New  York,  while  temporarily  there,  where 
the  corporation  transacted  no  business;  and 
the  court  held  that  the  service  on  the  presi- 
dent of  the  corporation  while  casually  In  the 
state  of  New  York,  and  not  charged  with  any 
business  of  the  corporation  there,  was  Invalid, 
for  the  reason  that  the  president  could  not, 
in  any  senses  be  regarded  as  the  representa- 
tive of  the  corporation  while  casually  in  the 
state  of  New  York,  not. for  the  purpose  of  at- 
tending to  any  business  of  the  corporation 
there.  Indeed,  we  find  that  in  a  number  of 
cases  which  we  have  consulted,  but  which 
need  not  be  dted  here,  It  has  been  uniformly 
held  by  the  supreme  court  of  the  United 
States  that  a  state  court  cannot,  in  an  action 
in  personam,  acquire  jurisdiction  of  a  foreign 
corporation  simply  by  personal  service  of  the 
suDunons  upon  the,  president  or  any  other 
officer  or  agent  of  such  corporation  while  he 
happens  to  be  casually  In  the  state  where 
the  action  is  conmienoed,  and  not  there  for 
the  purpose  of  attending  to  any  business  of 
such  corporation;  and  to  this  doctrine  we 
fully  subscribe. 

The  next  case  decided  by  the  supreme  court 
of  the  United  States  which  is  cited  by  coun- 
sel for  respondent  is  Manufacturing  Ck>.  v. 
Ferguson,  113  U.  S.  727,  5  Sup.  Gt  739,  28 
lu  Bd.  1137,  but  we  are  unable  to  percelre 
what  application  that  case  has  to  the  ques- 
tion which  we  are  now  considering.  In  that 
case  no  question  as  to  the  validity  of  the 
service  of  any  process  was  raised,  for  the 
sole    question    was    whether    noncompliance 


with  a  certain  provision  of  the  constitution 
of  Colorado,  and  of  the  statute  passed  to  car- 
ry into  effect  such  constitutional  provision, 
operated  as  a  bar  to  the  action.  The  action 
was  brought  by  a  corporation  created  by  a 
law  of  the  state  of  Ohio,  and  having  its  prin- 
cipal place  of  business  at  Mt  Vernon,  in  that 
state,  to  recover  damages  for  the  breach  of 
a  contract  entered  Into  in  the  state  of  Oolo- 
rado  with  the  defendants,  who  were  citizens 
of  the  state  of  Colorado,  for  the  sale  and 
delivery  to  them  on  the  cars  at  Mt.  Vernon 
of  certain  machinery  at  a  certain  stipulated 
price.  The  defendants,  among  other  defens- 
es, pleaded:  First,  that  when  the  contract 
sued  on  was  entered  into,  the  plaintiff,  a 
foreign  corporation,  had  not  made  and  filed 
the  certificate  required  by  the  statute;  sec- 
ond, that,  at  the  time  of  the  making  of  the 
contract  the  plaintiff  did  not  have  a  known 
place  of  business  in  the  state  of  Colorado, 
and  did  not  have  an  authorized  agent  or 
agents  In  the  state  upon  whom  process  might 
be  served.  The  plaintiff  demurred  to  these 
two  defenses,  and  the  demurrer  was  over- 
ruled. The  argument  in  behalf  of  the  demur- 
rer was  that,  inasmuch  as  the  constitution 
of  Colorado  forbids  a  foreign  corporation 
from  doing  any  business  in  that  state  **wlth- 
out  having  one  or  more  known  places  of 
business,  and  an  authorized  agent  or-agents 
in  the  same  upon  whom  process  may  be 
served**  (article  15,  t  10),  and  inasmuch  as 
the  statute  declared  that  "foreign  corpora- 
tions shall,  before  they  are  authorized  or 
permitted  to  do  any  business  in  this  state, 
make  and  ffie  a  certificate  *  •  •  with  the 
secretary  of  state,  and  in  the  office  of  the 
recorder  of  deeds  of  the  county  In  which 
such  business  is  carried  on,  designating  the 
principal  place  where  the  business  of  such 
corporation  shall  be  carried  on  in  this  state, 
and  an  authorized  agent  or  agents  in  this 
state  resldhig  at  its  principal  place  of  busi- 
ness upon  whom  process  may  be  served,*'  etc. 
(Gen.  St  t  200),  the  failure  to  comply  with 
these  provisions  operated  as  a  bar  to  the  ac- 
tion. But  the  supreme  court  of  the  United 
States  held  that  the  faUure  to  comply  with 
these  provisions  could  hot  operate  as  a  bar 
to  the  action,  two  of  the  justices  holding 
that  to  give  such  a  constractlon  to  the  pro- 
visions of  the  constitution  and  the  statute 
of  Colorado  would  be  a  violation  of  the  in- 
terstate commerce  clause  of  the  constitution 
of  the  United  States,  but  the  majority  of  the 
court  rested  their  conclusion  upon  the  ground 
that  the  provisions  of  the  constitution  and 
statute  of  Ck>lorado  could  not  be  reasonably 
construed  as  forbidding  the  doing  of  a  single 
act  of  business  in  that  state,  but  the  carrying 
on  of  business;  and  we  presume  the  case  was 
dted  to  show  that  doing  a  single  act  of 
business  within  the  state  of  South  (Tarolins 
by  the  defendant  company  would  not  justify 
the  service  of  its  agents  while  in  this  state 
for  the  purpose  of  attending  to  this  single 
act  of  business  done  by  defendant  in  this 
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gtate.  To  say  the  least  of  it  tills  would  be 
a  strained  inference  to  be  drawn  from  tbe 
case  cited;  and,  besides,  the  majority  of  the 
court  based  its  conclnsion  upon  the  pecnlisff 
phraseolojB^  used  in  the  constitution  and  stat- 
ute of  Colorado,  and  onr  statute  contains  no 
such  phraseology. 

We  have  not  deemed  it  necessary  to  com- 
ment upon  the  case  of.Pennoyer  v.  NefT,  05 
U.  S.  714,  24  L.  Bd.  666,  cited  by  counsel  for 
respondent,  for  the  reason  that  in  that  case 
there  was  no  personal  serrice  within  the 
state  of  Oregon,  but  the  service  was  made 
by  publication;  and  it  was  accordingly  there 
h^d  that  a  personal  Judgment  is  without  any 
▼alidity  if  it  be  rendered  by  a  state  court 
In  an  action  upon  a  money  demand  agaiust 
a  nonresident  of  the  state,  who  was  served 
by  a  publication  of  the  summons,  but  upon 
whom  no  personal  service  of  process  within 
the  state  was  made,  and  who  did  not  appear; 
and  no  title  to  property  passes  by  a  sale  un- 
der an  execution  issued  upon  such  a  Judg- 
ment Indeed,  remarks  made  by  Mr.  Justice 
Field  in  delivering  the  opinion  of  the  court 
seem  to  imply  that  the  result  would  Iiave 
been  different  if  the  service  had  been  made 
within  the  state  of  Or^on.  For  he  says: 
"Process  from  the  tribunals  of  one  state  can- 
not run  into  another  state,  and  summon  par- 
ties there  domiciled  to  leave  its  territory  and 
respond  to  proceedings  against  them.  Publi- 
cation of  process  or  notice  within  the  state 
where  the  tribunal  sits  cannot  create  any 
greater  obligation  upon  the  nonresident  to 
appear.  Process  sent  to  him  out  of  the  state, 
and  process  published  within  it  are  equally 
unavailing  in  proceedings  to  establish  his 
personal  liability."  Substantially  the  same 
remarks  are  made  by  the  same  Justice  in  the 
subsequent  case  of  Freeman  v.  Alderson,  119 
n.  8.  186,  7  Sup.  Ot  166,  80  L.  Bd.  872, 
recognizing  and  following  Pennoyer  v.  Neff. 

Nor  do  we  propose  to  refer  to  the  cases 
cited  by  counsel  for  respondent  from  the 
Federal  Reporter  and  from  other  states  (with 
one  exception),  for  two  reasons:  (1)  Because 
they  are  not  decisions  of  courts  of  ilnal  re- 
sort in  questions  of  this  kind.  (2)  Because 
a  consideration  of  such  cases  would  unduly 
pirotract  this  opinion  to  an  unreasonable 
length.  The  excepted  case  above  referred  to 
is  the  case  of  Colorado  Iron  Works  v.  Sierra 
Grande  Mln.  Co.,  16  Colo.  409,  26  Pac.  826, 
reported  also  in  22  Am.  St  Rep.  483,  and  the 
reason  the  following  proposition:  '*A  single 
sale  of  machinery  within  the  state  [of  Colo- 
rado]  by  a  foreign  corporation  does  not  con- 
stitute doing  business,  within  the  meaning 
of  the  statute.**  But  an  examination  of  the 
case  win  show  that  it  does  not  sustain  the 
above-quoted  proposition,  if  it  is  supposed 
to  refer  to  the  statute  regulating  the  service 
of  process  upon  a  foreign  corporation,  for  It 
manifestly  refers  to  a  different  statute;  sec- 
tion 260  of  the  General  Statutes  of  Colorado, 
declaring  that  'foreign  corporations  shall,  be- 
fore they  are  authorized  or  i>ermitted  to  do 


any  business  in  this  state,  make  and  file  a 
certificate,  signed  by  the  president  and  secre- 
tary of  such  coriK>rationt  duly  acknowledged, 
with  the  secretary  of  state,  and  in  the  oflice 
of  the  recorder  of  deeds  tn  the  county  in 
which  such  business  is  carried  on,  designat- 
ing the  principal  place  where  the  business 
of  such  corporation  shall  be  carried  on  in  tills 
state,  and  an  authorized  agent  or  agents  in 
this  state,  residing  at  its  principal  place,  of 
business,  upon  whom  process  may  be  served.*' 
Whereas  the  statute  prescribing  the  mode  of 
serving  a  foreign  corporation  is  found  in  sec- 
tion 40  of  the  Code  of  Civil  Procedure,  and 
reads  as  follows:  "If  the  suit  be  against 
a  foreign  corporation,  •  •  •  service  shall 
be  made  by  delivering  a  copy  of  the  writ  to 
an  agent  cashier,  treasurer  or  secretary 
thereof;  in  the  absence  of  such  agent  cash- 
ier, treasurer  or  secretary,  to  any  stockhold- 
er.** The  facts  as  reported  in  the  case  are 
substantially  as  follows:  The  plaintiff,  a  do- 
mestic corporation,  doin^  business  in  the  city 
of  Denver,  Colo.,  contracted  in  writing  with 
the  defendant  a  foreign  corporation  engaged 
in  mining  in  New  Mexico,  to  manufacture, 
furnish,  and  Set  up  for  the  defendant  in  New 
Mexico  certain  machinery  for  the  x^ucticm 
of  ore,  for  a  stipulated  price.  The  contract 
was  performed  by  plaintiff,  and  large  pay- 
ments had  been  made  on  the  contract  leav- 
ing, however,  a  considerable  balance  due  on 
the  same,  for  the  recovery  of  which  the  ac- 
tion was  brought  Service  of  the  summons 
was  made  by  delivering  a  copy  thereof  to 
one  Samuel  Alsop,  a  stockholder  in  the  de- 
fendant corporation.  This  service  was  set 
aside  by  the  court  below,  and  the  plaintiff 
appealed.  In  the  opinion  <^  the  supreme 
court  it  is  stated  that  '^e  first  and  most 
important  question  to  be  determined  is  wheth- 
er appellants  could  be  subjected  to  the  Juris- 
diction of  the  courts  of  this  state,**  it  b^ng 
contended  that  the  defendant  a  foreign  cor- 
poration, had  not  by  its  acts  and  dealings 
in  the  state  of  Colorado,  submitted  itself  to 
the  Jurisdiction  of  the  courts  of  that  state, 
and  that  this  cause  could  not  there  be  tried 
and  determined.  This  contention  was  based 
upon  the  conceded  fact  that  the  defendant 
had  not  complied  with  the  provisions  of  sec- 
tion 260  of  the  General  Statutes  of  Colorado, 
above  referred  to,  forbidding  foreign  corpora- 
tions from  doing  business  in  that  state  until 
they  had  compiled  with  the  provisions  of  said 
section.  The  court  however,  declined  to  sus- 
tain such  contention,  holding  that  a  single 
purchase  of  machinery  In  Colorado  cannot  be 
regarded  as  doing  business  *in  this  state,  as 
contemplated  in  such  tectum/'  (Italics  oars.) 
The  court  then  proceeded  to  inquire  whether 
the  state  court  had  obtained  Jurisdiction  of 
the  defendant  by  the  service  upon  Alsop,  and 
after  setting  out  the  provisions  of  section  40 
of  the  Code  of  Civil  Procedure,  as  quoted 
above,  used  this,  language:  ''We  conclude, 
therefore,  that  the  contracting  of  the  debt  in 
question  was  a  sufficient  doing  business  with- 
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in  this  state  to  render  the  corporation  ame- 
nable to  the  courts  of  this  state,  if  jiirsdic- 
tion  could  be  obtained  by  service  of  process 
as  provided  in  secticm  40  of  the  Code,"  and, 
after  finding  as  a  fact  (which  was  contested 
by  appellant)  that  Alsop  was  a  stockholder 
of  the  defendant  corporation  at  the  time  he 
was  served  with  the  summons,  held  that  such 
service  was  sufBcient  to  bring  the  defendant 
within  the  Jurisdiction  of  the  state,  and  re- 
versed the  finding  of  the  circuit  court  to  the 
contrary.  So  that  the  case  just  considered 
is  really  in  favor  of,  rather  than  opposed  to, 
the  view  which  we  adopt 

We  may  also  cite  the  case  of  Ford  v.  Cal- 
Qoun,  53  S.  C.  106,  30  S.  E.  830,  in  which  It 
was  held  that  the  circuit  court  may  acquire 
jurisdiction  of  the  person  of  a  nonresident 
by  the  sesrviceof  a  summons  upon  him  while 
in  this  state,  whether  he  have  property  here 
or  not.  In  that  case,  after  citing  the  statu- 
tory provision  upon  the  subject,  the  court 
used  this  language,  which  seems  quite  perti- 
nent to  the  present  Inquiry:  "Besides  this 
explicit  statutory  provision,  the  reason  of  the 
thing  supports  our  view.  The  object  of  the 
service  of  any  legal  process  is  to  notify  the 
party  served  of  the  proceeding  against  him, 
and  to  obtain  jurisdiction  of  his  person;  and 
both  of  these  objects  are  attained  where  a 
person,  whether  a  nonresident  or  a  resident 
of  this  state,  has  been  personally  served  with- 
in the  jurisdiction  of  the  court  where  such 
proceeding  is  pending."  For  in  the  case  un- 
der consideration  there  can  be  no  doubt  that 
the  defendant  corporation  had,  by  the  serv- 
ice of  the  summons  on  its  agent,  Schmlnke, 
full  notice  of  the  proceeding  in  ample  time  to 
have  served  Its  answer,  as  is  conclusively 
shown  by  the  fact  that  the  defendant  was 
notified  in  time  to  employ  counsel  and  pre- 
pare and  submit  affidavits  In  support  of  the 
motion  to  set  aside  the  service  of  the  sum- 
mons. It  Is  true  that  in  Ford  v.  Calhoun 
the  question  was  as  to  the  service  upon  a 
natural,  and  not  upon  an  artificial,  person, 
nice  a  corporation.  But,  as  we  understand 
the  decisions  of  the  supreme  court  of  the 
United  States,  there  is  no  difference  whether 
the  question  is  as  to  the  service  of  an  in- 
dividual nonresident  and  a  foreign  corpora- 
tion, provided  the  service,  In  case  of  a  cor- 
poration, is  made  upon  an  officer  or  agent 
of  the  corporation,  who  is  acting  as  the  rep- 
resentative of  such  corporation  at  the  time 
of  service,--a  matter  which  will  hereinafter 
be  considered. 

The  only  other  authority  which  we  propose 
to  cite  is  the  recent  decision  of  the  supreme 
court  of  the  United  States  in  the  case  of 
Insurance  Co.  v.  Spratley,  172  U.  S.  602,  19 
Sup.  Ct.  308,  43  L.  Ed.  560,  In  which  this 
whole  subject  is  considered  at  length.  That 
case,  in  some  of  its  features,  is  very  much 
like  the  case  now  under  consideration.  In 
that  case  the  summons  was  served  on  an 
agent  of  a  foreign  corporation  while  tem- 
porarily (though  not  casually)   in  the  state 


of  Tennessee,  where  he  had  been  sent  by  the 
foreign  corporation  to  look  into  the  claim 
out  of  which  the  cause  of  action  upon  which 
the  suit  was  brought  in  the  state  court  of 
Tenaessee,  and  the  supreme  court  held  that 
by  such  service  the  state  court  acquired  Ju- 
risdiction of  the  foreign  corporation*  and 
that  the  judgment  of  tide  state  court,  though 
obtained  by  default,  was  a  good  and  valid 
judgment  In  that  case,  Mr.  Justice  Peck- 
ham,  in  delivering  the  opinion  of  the  court, 
after  declaring  that  it  is  not  necessary  that 
the  agent  upon  whom  service  is  noade  should 
be  expressly  invested  with  authority  to  re- 
ceive service  of  process  in  behalf  of  the  for- 
eign corporation,  but  that  authority  may  be 
implied,  uses  the  following  language:  "If 
it  appear  that  there  is  a  law  of  the  state 
in  respect  to  the  service  of  process  on  for- 
eign corporations,  and  that  the  character  of 
the  agency  is  such  as  to  render  it  fair,  rea- 
sonable, and  just  to  imply  an  autliorlty  on 
the  part  of  the  agent  to  receive  service,  the 
law  will  and  ought  to  draw  such  an  infer- 
ence and  to  imply  such  authority  and  serv- 
ice under  such  circumstances,  and  service 
upon  an  agent  of  that  character  would  be 
sufficient."  As  we  have  seen  above,  and  as 
Is  held  in  the  case  last  cited,  the  character 
of  the  agency  depends  upon  the  inquiry 
whether  the  agent  can  be  regarded  as  the 
representative  of  the  corporation  in  respect 
to  the  transaction  out  of  which  the  suit 
arises.  The  practical  inquiry,  therefore,  is 
whether  George  F.  Schmlnke  was  the  repre- 
sentative of  the  defendant  corporation  in  this 
state,  in  regard  to  the  transaction  out  of 
which  this  controversy  arose.  This  must  be 
determined  by  an  examination  of  the  undis- 
puted testimony  in  the  case,  proceeding  large- 
ly, and  in  fact  entirely,  from  the  defendant 
corporation  itself.  It  must  be  remembered 
that  the  circuit  judg^  did  not  find  that 
Schmlnke  was  not  the  agent  of  the  defend- 
ant; and,  indeed,  could  not  have  so  found 
without  totally  disregarding  all  of  the  testi- 
mony in  the  case.  All  that  he  found  was 
tliat  Schmlnke  was  not,  in  his  opinion,  "an 
agent  in  the  sense  in  which  'any  agent'  is 
used  in  the  Code";  and  this  was  a  conclusion 
of  law,  based  upon  his  construction  of  the 
meaning  of  the  words,  "any  agent"  as  used 
in  the  Code,  and  was  not  a  finding  of  fact  at 
all,  except  that  his  phraseology  implies  that 
he  found  as  a  fact  that  Schmlnke  was  an 
agent  of  the  defendant  company,  but  that,  ac- 
cording to  his  construction  of  the  language 
of  the  Code,  he  was  not  such  an  agent  as 
the  Code  contemplated.  This  court  is  there- 
fore at  liberty  to  consider  and  determine  for 
Itself,  from  the  undisputed  testimony  in  the 
case,  whether  George  F.  Schmlnke  must  be 
regarded  as  such  a  representative  of  the  de- 
fendant corporation,  in  reference  to  the  trans- 
action out  of  which  this  action  arose,  as 
would,  under  the  decisions  of  the  supreme' 
court  of  the  United  States,  justify  the  service 
of  the  summons  upon  Schmlnke.    It  seems 
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to  us  that  tbe  letters  of  the  defendant  cor- 
poration, used  at  the  hearing  of  this  motion 
below,  fully  show  that  Schmlnke,  when  serv- 
ed with  the  summons  In  this  state*  was  here 
as  the  r^»resentatlTe  of  the  defendant  cor- 
poration In  the  rery  transaction  out  of  which 
this  controversy  arose.  In  the  first  letter,  un- 
der date  of  23d  October,  1900,  which  shows 
on  Its  face  to  have  been  written  In  reply 
to  a  letter  from  plaintiff  to  defendant,  of  the 
6th  of  October,  1900,  which  was  not  offered 
In  evidence,  but  Its  tenor  may  be  Inferred 
from  the  reply,  to  have  been  a  notification 
or  complaint  of  the  deficiency  in  the  machin- 
ery, the  defendant  says,  among  other  things, 
•*We  have  written  cur  Mr.  Greorge  P. 
Schminke,  who  will  be  In  Abbeville  now  In 
about  ten  days,  and  we  will  get  a  full  report 
from  him,"  and  expresses  the  hope  that  plain, 
tiff  **will  bear  with  us"  for  a  while.  To  this 
letter  plaintiff  replied  by  letter  dated  27th  of 
October,  1900,  in  which,  after  stating  that 
plaintiff  was  taking  steps  to  buy  a  new  ma- 
chine, as  it  could  not  afford  to  be  delayed 
any  longer  In  the  matter,  the  following  lan- 
guage is  used:  *'Now,  in  consideration  of 
what  you  say  In  your  last  about  sending  your 
Mr.  Schminke  to  Abbeville  by  the  3d  proximo, 
we  will  defer  buying  the  machine  above  re- 
ferred to  until  the  3th  proximo,  provided  you 
write  us  at  once  that  your  authorized  repre- 
sentative will  be  in  Abbeville  by  the  above 
«1ate,  with  power  to  act,  so  that  we  may  be 
assmred  of  a  speedy  settlement."  To  this 
letter  defendant  replied  under  date  of  29th 
October,  1900,  In  which,  after  saying  that 
they  had  telegraphed  ^our  Mr.  Qeo.  F. 
Schminke,"  asking  him  to  wire  defendant 
when  he  would  be  in  Abbeville,  and  attet 
saying  that  they  had  no  doubt  that  Schminke 
would  be  able  to  reach  Abbeville  not  later 
than  the  5tfa  of  November,  etc.,  they  used 
this  language:  "We  trust  that  you  will  defer 
action  on  this  matter  nntil  yon  give  U8  an 
opportonity  to  look  over  the  ground  for 
ourtelvea^  which  we  will  do  when  our  Mr, 
Schminke  arrives  in  Abbeville."  And  again, 
on  the  1st  of  November,  1900,  the  defendant 
wrote  plaintiff:  "Our  Mr.  G.  P.  Schminke 
will  be  In  Abbeville  on  the  5th  Inst,  and  we 
are  writing  him  fully  to-day  regarding  the 
situation  there."  If  the  language  which  we 
have  quoted  above,  especially  that  whicli  we 
hare  italicized,  does  not  show  that  Schminke 
was  sent  to  Abbeville  as  the  representative 
of  defendant  in  relation  to  the  very  matter 
In  dispute  between  the  parties,  then  we  are 
at  a  loss  to  conceive  what  language  could 
show  more  conclusively  that  fact  If  so, 
then  the  service  of  the  summons  upon 
Schminke  while  In  Abbeville  for  the  purpose 
of  representing  the  defendant  corporation  in 
the  very  matter  in  dispute  between  the  par- 
ties would  be  held  by  the  supreme  court  of 
the  United  States,  even  apart  from  our  own 
Code  of  Procedure,  a  valid  service  upon  the 
defendant  corporation.  Por,  as  said  by  Mr. 
Justice  Pield  In  St  Qalr  r.  Cox,  at  page  3C9, 


106  U.  S.,  page  362,  1  Sup.  Gt,  and  page  226, 
27  L.  Ed.:  While  "service  upon  an  agent  of 
a  foreign  corporation  will  not  be  deemed  sufii- 
clent  unless  he  represents  the  corporation  In 
the  state  where  such  service  is  made,  yet,  If 
he  is  the  representative  of  the  corporation 
In  the  state  at  the  time  the  service  is  made, 
such  service  would  be  sufficient;  and  this  rep- 
resentation Implies  that  the  corporation  does 
business  or  has  business  in  the  state,  for  the 
transaction  of  which  it  sends  or  appoints  an 
agent  there."  We  are  of  opinion,  therefore, 
that  service  upon  the  agent  of  the  defendant 
corporation  while  In  this  state  for  the  pur- 
pose of  attending  to  the  business  of  the  cor- 
poration here,  in  any  ylew  that  may  be  taken 
of  the  case,  was  a  good  service,  and  that  the 
circuit  judge  erred  In  holding  otherwise. 
The  judgm^it  of  this  court  Is  that  the  order 
of  .the  circuit  judge  setthig  aside  the  service 
of  the  summons  in  this  case,  and  dismissing 
the  case  for  want  of  jurisdiction,  be  reversed, 
and  that  the  case  be  remanded  to  the  circuit 
court  for  Abbeville  county  for  such  further 
proceedings  as  may  be  necessary,  with  leave 
to  the  defendant  to  serve  its  answer  within 
20  days  after  written  notice  to  the  counsel, 
who  represented  the  defendant  at  the  hear- 
ing of  tbe  motion  to  set  aside  the  service 
of  the  summons,  of  the  filing  of  the  remitti- 
tur In  this  case  In  the  circuit  court  for  Abbe- 
ville county. 


(a  8.  C.  404) 

BURNS  v.  SOUTHBRN  RY.  CO. 

(Supreme  Court  of  South  Carolina.    Aug.  20, 

1901.) 

NONSUIT  —  APPBAL  —  REVIEW  —  INJURIES  AT 

RAILROAD  CROSSING— QUESTION   FOR 

JURY— PLEADING— AMENDMENT. 

1.  Where  plaintiff  appeals  from  a  judgment 
of  nonsuit,  no  other  grounds  than  those  upon 
which  the  motion  was  made  can  be  considered. 

2.  In  an  action  to  recover  for  Injuries  at  a 
railroad  crossing,  there  was  evidence  that  de- 
fendant stopped  its  train  across  a  public  way 
for  a  longer  period  than  allowed  by  the  ordi- 
nance of  the  town,  and  that  it  started  it  with- 
out giving  statutory  signal,  whereby  plaintiff, 
who  was  passing  over  the  bumpers  on  the 
freight  cars  to  readi  a  passenger  train,  was  in- 
jured.   Held  error  to  direct  a  nonsuit. 

3.  In  an  action  for  injuries  at  a  railroad 
crossing,  where  there  is  evidence  of  negligence 
b^  plaintiff  and  also  by  defendant,  it  is  error 
to  direct  a  nonsuit. 

4.  Where  there  is  evidence  that  plaintiff  was 
Injured  by  attempting  to  pass  between  cars 
standing  at  a  public  highway,  it  was  error  to 
refuse  to  permit  him,  on  motion,  to  amend  his 
complaint  oy  alleging  that  the  accident  occurred 
at  a  street,  highway,  or  traveled  place. 

Appeal  from  common  pleas  dicnit  court  of 
Oconee  conntx;  Aldrich,  Judge. 

Action  by  W.  L.  Bums  against  the  South- 
em  Railway  Company.  Judgment  of  non- 
suit   Philntlfl  appeals.    Reversed. 

J.  R.  Earle,  for  appellant  T.  P.  Cothran. 
for  respondent 

GARY,  A«  J.  This  Is  an  action  for  dama- 
ges for  injury  to  the  plaintiff  In  consequenc* 
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of  alleged  negligence  on  the  part  of  the  de- 
fendant The  allegations  of  the  complaint 
material  to  the  questions  presented  hy  the  ez- 
editions  are  as  follows:  "(2)  That  on  the 
6th  day  of  April,  1899,  the  defendant  corpo- 
ration negligently  and  unlawfully  allowed 
one  of  its  trains,  consisting  of  a  locomotive 
and  a  number  of  freight  cars,  in  charge  of 
its  authorized  agents,  to  stop  for  a  consid- 
erable and  unreasonable  time,  about  twenty 
minutes,  across  one  of  the  public  streets  or 
crossings  of  the  town  of  Seneca,  in  the  coun- 
ty and  state  aforesaid,  to  the  great  inconv^i- 
ience  and  annoyance  and  in  violation  of  the 
rights  of  the  public,  and  in  violation  of  the 
ordinances  of  said  town;  thus  completely 
blockading  the  said  street  or  crossing  which 
leads  from  the  business  portion  of  said  town 
to  the  passenger  landing  of  the  Blue  Ridge 
Railroad,  across  the  track  of  said  defendant, 
during  which  time  the  passenger  train  on  the 
Blue  Ridge  Railroad  had  arrived  and  was  due 
to^d^art  (3)  That  on  said  day  plaintiff  was 
accompanying  and  assisting  his  son  off  to  his 
command,  who  had  purchased  a  ticket  and 
was  to  ta^e  th«  Blue  Ridge  Railroad  train  at 
this  point;  that  waiting  for  a  considerable 
time,  and  no  opening  being  made  in  said 
freight  train  through  which  persons  might 
pass,  and 'said  passenger  train  being  due  to 
depart,  the  way  being  thus  blocluided  for  a 
great  distance  either  way,  persons  were 
therefore  compelled  to  cross  said  freight  train 
in  going  to  and  from  said  passenger  train 
by  going  over  the  bumpers,  and  a  number  of 
persons  did  so,  and  plain  tiffs  son  crossed 
said  train  as  aforesaid,  and  plaintiff  imme- 
diately following  him  attempted  to  cross 
said  freight  train,  which  was  at  the  time 
standing  motionless  across  said  street  or 
crossing;  that  while  plaintiff  was  In  act  of 
crossing  between  two  of  said  freight  cars, 
without  any  notice  or  warning,  without  the 
sound  of  a  whistle  6r  the  ringing  of  a  bell  on 
said  locomotive,  the  defendant  company, 
through  its  agents  and  servants,  then  and 
there  in  charge  of  said  train,  negligently, 
recklessly,  and  unlawfully  caused  said  train 
of  cars  to  move  rapidly  and  suddenly,  and 
thereby  caught  plaintiff's  foot  between  two 
of  said  cars,  and  so  mangled  and  crushed  it 
as  to  necessitate  its  being  amputated,  all  of 
which  was  grossly  negligent,  reckless,  and 
unlavtrful  on  the  part  of  the  said  defendant 
corporation." 

The  defendant  answered  the  complaint,  de- 
nying its  allegations,  and  setting  up  contribu- 
tory negligence  as  a  defense;  At  the  close 
of  tiie  plaintiff's  testimony  the  defendant 
made  a  motion  for  a  nonsuit,  on  the  grounds: 
d)  That  the  phiintiff  had  failed  to  adduce 
any  evidence  tending  to  establish  negligence 
on  the  part  of  the  railroad  company;  and  (2) 
that  the  evidence  on  the  part  of  the  plain- 
tiff shows  a  state  of  facts  from  which  only 
one  inference  could  be  drawn,  and  that  is 
that  the  plaintiff  was  guilty  of  neglig^ce 
himself. 


The  motion  was  granted,  and  the  plaintifi 
appealed  upon  exceptions,  the  first,  second, 
third,  fourth,  and  sixth  of  wliich  are  as  fol- 
lows:   ''(1)  That  his  honor  erred  in  holding: 
'It   first    becomes    necessary    to    determine 
whether  this  action  has  reference  to  the  sec- 
tions of  the  Revised  Statutes  1685  and  1692, 
or,  as  we  commonly  say,  whether  it  is  an  ac- 
tion under  the  statute  or  imder  the  common 
law.    I  hold  that  it  is  an  action  under  the 
statute,  using  that  expression  in  its  ordinary 
sense;  or,  in  other  words,  tliat  it  is  an  action 
for  injuring  the  plaintiff  at  a  street  or  cross- 
ing of  the  Southern  Railway  track.    It  is 
needless  for  me  to  read  these  sections  (1685, 
1692).    They  are  intended  for  travelers  or 
persons  desiring  to  cross  a  highway,  street, 
or  traveled  place,  and  if  one  is  not  traveling 
or  attempting  to  cross  the  street  or  highway, 
in  the  sense  of  the  statute,  and  is  injured, 
and  it  appears  the  sounding  of  bell  or  blowing 
of  the  whistle,— that  those  signals  were  not 
given  as  required  by  the  statute,~that  a  per- 
son cannot  rely  upon  these  statutes  as  sup- 
porting a  case  other  than  is  provided;  so  that 
the  question  comes  up  right  now,  is  there  any 
testimony   here   tending  to   show  that  the 
plaintiff  was  injured  by  the  railway  com- 
pany upon  a  public  highway,  street,  or  travel- 
ed place,  or  while  attempting  to  cross  the 
railroad  track  along  a  street  or  public  high- 
way or  traveled  place?  and,  if  there  is,  I 
must  let  it  go  to  the  Jury;   and,  if  there  Is 
no  such  testimony,  then  the  acticMi  must  falL 
I  listened  to  the  testimony,  and  so  far  from 
sustaining  the  view  that  the  plaintiff  was 
injured  at  a  street  or  highway  or  traveled 
place,  he  was  not  injured  there.    He  was  In- 
jured at  another  place.    He  didn't  go  on  the 
train  at  a  street  or  traveled  place.    He  got 
on  below  It,  and  was  injured  there,  and  there- 
fore there  is  no  testimony  to  go  to  the  Jnry 
on  that  line;  and  on  that  line  1  think  the  de- 
fendant is  entitled  to  the  nonsuit,'--but  should 
have  held  that,  if  this  is  to  be  regarded  as 
an  action  under  the  statute,  then  there  Is 
testimony  tending  to  show  that  a  street  cross- 
ed the  track  of  the  defendant  company  at 
the  place,  and  the  public  had  an  equal  right 
to  use  of  it  with  the  defendant  company,  and 
the   defendant   had   so   blockaded   and   ob- 
structed it  for  an  unreasonable  time  that  the 
public  was  deprived  of  the  use  of  it;  and,  if 
these  be  the  facts,  a  passenger,  whose  occasion 
requires  It,  would  have  the  right  to  make  rea- 
sonable use  of  the  defendant's  property,  with- 
out injury  to  it,  to  overcome  such  obstruction 
for  the  sole  purpose  of  crossing  the  railway 
track,  and  It  would  be  estopped  from  saying 
that  such  person  was  a  trespasser,  if  he  de- 
viated from  the  line  of  the  street  or  highway 
in  making  a  reasonable  use  of  its  property 
for  the  sole  purpose  of  crossing  Its  track.    (2) 
That  his  honor  erred  in  holding:     'Now,  if 
there  is  sufficient  allegations  in  the  complaint 
to  sustain  it  at  common  law,  then  I  fall  to 
see  wherein  the  railroad  company  has  been 
proven  to  have  been  guilty  of  actionable  neg* 
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ligence.  It  was  in  the  railroad  yard  tfaere^ 
and  the  testimony  of  the  plaintiff  shows 
that  this  street,  or  what  had  been  the  street, 
had  been  surrendered  as  part  of  its  yard. 
The  testimony  does  not  show  that  the  rail- 
road company  was  doing  anything  more  in 
its  yard,  or  was  guilty  of  any  negligence  in 
moving  its  train  backwards  and  forwards  in 
the  yard/— but  should  have  held  that  there 
is  testimony  tending  to  show  that  this  is 
the  only  street  or  passageway  from  the  busi- 
ness portion  of  the  town  to  the  passenger 
landing  of  the  Blue  Ridge  Railroad;  that 
it  was  being  used  as  such  upon  this  occa- 
sion by  the  plaintiff  until  he  came  in  contact 
with  the  obstruction  placed  across  it  by 
the  defendant,  and  was  compelled,  in  order 
to  continue  his  lawful  passage,  to  make  a 
reasonable  use  of  the  defendant's  property; 
that  such  obstruction  during  the  arrival 
or  departure  of  a  passenger  train,  whose  pas- 
sengers must  cross  this  way  going  to  and 
frorn^  was  grossly  negligent  and  actionable. 
43)  That  his  honor  erred  in  holding:  'I  mu9t 
assume  that  the  railroad  company  had  the 
right  to  move  its  cars  In  the  railroad  yard, 
and  the  motion  for  a  nonsuit  is  granted,'— 
but  should  have  held  that,  while  there  is  tes- 
timony tending  to  show  that  the  defendant 
had  been  using  this  crossing  in  part  as  a 
yard  for  the  last  eight  or  ten  years,  yet  that 
could  not  give  it  the  exclusive  right  to  occupy 
or  use  it,  and  there  is  no  testimony  tending 
to  show  that  the  public  had  ever  relinquished 
its  rights  or  acquiesced  in  the  exclusive  oc- 
cnpation  of  the  defendant,  and  a  person 
whose  occasion  requires  him  to  pass  there 
has  as  high  a  right  as  the  defendant.  <4) 
That  his  honor  erred  in  not  holding  that 
there  is  testimony  tending  to  show  that  the 
plaintiff  was  injured  at  a  crossing  of  a  high- 
way, street,  or  traveled  place,  and  that  no 
signals  as  required  by  law  were  given  by  the 
defendant,  and  in  refusing  to  submit  the  case 
to  the  jury.*'  "<6)  Tbat  his  honor  erred  in 
granting  the  order  of  nonsuit,  and  not  al- 
lowing the  facts  to  be  passed  upon  by  the 

jury." 

Rule  18  of  the  circuit  court  (83  S.  B.  viil.) 
provides  that  '*a  motion  for  a  nonsuit  must  be 
reduced  to  writing  by  the  moving  counsel,  or 
by  the  stenographer,  under  the  direction  of 
the  court,  stating  the  grounds  of  the  motion." 
The  first  ground  of  the  moti<m  for  nonsuit 
rests  solely  upon  the  alleged  fact  that  the 
plaintiff  had  failed  to  adduce  any  evidence 
tending  to  establish  negligence.  Under  the 
rule  of  court,  no  other  grounds  than  those  up- 
on which  the  motion  was  made  can  be  con- 
sidered. 

There  are  allegations  in  the  complaint  ap- 
.  propriate  both  to  an  action  under  the  statute 
and  to  an  action  at  common  law.  The  right 
to  bring  an  action  at  common  law  was  not 
superseded  by  the  statutory  remedy.  E^aml- 
nitsky  v.  Railroad  Co.,  25  S.  0.  53;  Spires  t. 
Railroad  Co.,  47  &  O.  28,  24  a  B.  992.  The 
defendant  did  not  make  a  moti<»i  that  the 
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plaintiff  be  required  to  elect  upon  which  cause 
of  action  he  would  proceed  to  triaL  There- 
fore a  nonsuit  should  not  have  been  granted, 
if  there  was  any  testimony  tending  to  show 
negligence  either  under  the  statute  or  at  com- 
mon law.  Oarthi  v.  Ralhroad,  43  S.  0.  221, 
20  S.  B.  979.  The  plaintiff  introduced  in  evi- 
dence the  following  ordinance  of  the  town 
of  Seneca,  to  wit:  "That  any  person  or  per- 
sons obstructing  the  public  crossings  with 
cars,  engines  or  trains,  longer  than  ten  min- 
utes at  a  time,  saall  be  deemed  guilty  of  a 
misdemeanor,  and  fined  or  imprisoned  at  the 
discretion  of  the  council."  The  evidence 
tended  to  show  that  the  defendant  obstructed 
the  crossing  for  a  longer  period  than  10  min- 
utes, and  that  its  conduct  was  therefore  in 
violation  of  law.  If  the  defendant  kept  its 
train  of  cars  standing  at  a  crossing  contrary 
to  law,  this  was  evidence  of  negligence,  and 
tbat  it  was  a  tre^asser.  Llttlejohn  t.  Railroad 
Co.,  49  S.«  0.  12,  26  S.  B.  907.  Section  1686 
of  the  Revised  Statutes  also  makes  it  negli- 
gence for  the  railroad  company  not  to  give 
the  following  warning:  "If  an  engine  or  cars 
shall  be  at  a  standstill  within  a  less  distance 
than  one  hundred  rods  of  such  crossing,  the 
bell  shall  be  rung  or  the  whistle  sounded  for 
at  least  thirty  seconds,  before  the  engine 
shall  be  moved,  and  shall  be  kept  ringing  or 
sounding  until  the  engine  shall  have  crossed 
such  public  highway  or  street  or  traveled 
place."  In  commenting  on  this  provision  of 
the  statute,  the  court,  in  Littlejohn  v.  Rail- 
road Co.,  supra,  says:  "At  the  time  when 
the  plaintiff  went  between  the  cars  for  the 
purpose  of  crossing  the  track,  the  train  was 
at  a  standstill,  and  obstructed  the  crossing. 
It  was  therefore  the  plainly-expressed  duty 
of  the  defendant,  before  moving  the  engine, 
to  ring  the  bell  or  sound  the  whistle  for  at 
least  thirty  seconds."  Being  its  duty*  it  was 
negligence  to  fall  to  discharge  it.  Apart  from 
the  evidence  of  negligence  arising  from  the 
violation  of  the  ordinance  and  the  statutory 
requirements,  there  was  evidence  of  negli- 
gence at  common  law  by  reason  of  the  fail- 
ure to  give  warning  to  those  who  were  forced 
by  its  conduct  to  climb  over  the  bumpers  to 
reach  the  Blue  Ridge  landing;  also  by  reason  ' 
of  the  fact  that  the  defendant  obstructed  the 
crossing  for  an  unreasonable  length  of  time. 
Under  the  authority  of  Mason  v.  Railway 
Co.,  58  S.  C.  70,  36  S.  B.  440,  it  is  not  neces- 
sary to  discuss  the  reasons  assigned  by  his 
honor,  the  presiding  judge,  in  granting  the 
order  of  nonsuit.  We  may  say,  however, 
that  there  was  evidence  tending  to  show  that 
there  was  a  street  crossing  the  railroad 
which  was  obstructed  by  the  defendant's 
train  of  cars.  It  was  the  thoroughfare  from 
the  business  portion  of  the  town  to  the  Blue 
Ridge  landing  for  those  on  foot,  and  for 
wagons  until  they  reached  the  wooden  curb- 
ing around  the  depot.  The  defendant  knew 
that  it  was  traveled  by  the  public  and  ac- 
quiesced in  its  use.  Those  getting  on  board 
and  those  alighting  tvom  the  Blue  Rldgr 
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trains  had  of  necessity  to  pass  over  this 
crossing.  The  public  had  the  right  to  use 
the  crossing.  The  tacts  in  the  case  of  Hale 
T.  RaUroad  Co.,  U  S.  C.  292,  13  S.  B.  537. 
upon  which  the  respondent  relies,  were  ma- 
terially  different  from  those   In   this   case. 

The  circuit  judge  did  not  rule  upon  the 
second  ground  oi  the  motion  for  a  nonsuit, 
but  it  would  have  been  error  to  have  sus- 
tained It,  as  we  have  shown  that  there  was 
evidence  of  negligence  on  the  part  of  the  de- 
fendant; and,  even  If  there  was  evidence  of 
negligence  by  the  plaintiff,  a  nonsuit  would 
not  be  proper.  This  case  would  have  to  be 
submitted  to  the  jury. 

The  fifth  exception  is  as  follows:  *'(5) 
That  his  honor  erred  in  not  allowing  plaintiff 
to  so  amend  his  complaint  as  to  allege  that 
the  accident  occurred  at  a  crossing  of  a 
street,  highway,  or  traveled  place."  Under 
all  the  facts  of  this  case,  the  amendment 
should  have  been  allowed.  , 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  triaL 

(61  S.  C.  411) 

ROBBRSON  v.  McCAULBT  et  al. 

(Supreme  Court  of  South  Carolina.    Aug.  20, 

1901.) 

SLAVS   MARRIAGBS—REGULATION. 

1.  Act  Dec.  21,  1865  (13  St.  at  Large,  p.  81), 
passed  to  regulate  the  domestic  relations  of  per- 
sons of  color,  was  repealed  by  Act  Sept.  21, 
18(i6  (13  St.  at  Large,  p.  393),  only  in  so  far 
as  the  last-mentioned  act  deals  with  the  rights 
of  persons  lately  slaves  prospectively.  Act 
March  12,  1872  (16  St.  at  Ehrge,  p.  183).  pro- 
vided that  persons  who,  previous  to  their  ac- 
tual emancipation,  had  occupied  the  relation 
of  husband  and  wife,  should  be  deemed  husband 
and  wife,  as  though  they  had  been  married  ac- 
cording to  law.  Held  to  apply  to  the  relations 
between  slaves  during  the  year  1862. 

2.  Act  March  12,  1872  (15  St  at  Large,  p. 
183),  legalizing  certain  marriages  between 
slaves,  was  passed  with  intent  to  remedy  a 
case  where  the  parties  had  agreed  to  be  hus- 
band and  wife,  but  where  the  agreement  was 
invalid  because  of  the  want  of  power  of  the 
parties  to  contract,  and  not  one  where  the  re- 
lation was  mere  concubinage. 

Appeal  from  common  pleas  circuit  court  of 
Anderson  county;  Hudson,  Special  Judge. 

Action  for  partition  by  Amanda  Roberson 
against  Mary  McCJauley  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

R.  Y.  H.  Nance,  Esq.,  special  referee,  filed 
the  following  report,  omitting  formal  parts: 
''(4)  The  plaintiff  Introduced  testimony  to 
show  that  Abram  McCauley,  the  late  husband 
of  Mary  McCauley,  the  defendant  herein, 
had  one  Mary  Tarborough  as  his  wife  during 
the  war,  and  prior  to  1865,  and  that  Amanda 
Roberson  was  bom  to  them  as  their  child, 
and  that  the  said  Amanda  Roberson  visited 
Abram  McCauley  at  his  home  in  the  city  of 
Anderson,  S.  C,  on  several  occai^ons,  and 
that  sha  was  recognized  by  him  as  his  daugh- 


ter, and  thereby  entitled  to  inherit  from  his 
estate.  (5)  The  defendants  Introduced  testi- 
mony to  show  that  Abram  McCauley  never 
had  Mary  Tarborough  as  his  wife,  bat  that 
he  was  married  to  Emily  Scott,  and  that 
she  was  the  only  wife  he  had  prior  to  1868, 
when  he  was  then  married  to  the  defend- 
ant Mary  McCauley,  and  resided  with  her 
until  his  death,  in  the  spring  of  1899,  and 
that  no  children  were  bom  to  Emily  Scott 
and  Abram,  nor  to  Abram  and  Mary,  his 
wife,  at  the  time  of  his  death.  (6)  After  re- 
viewing and  considering  the  testimony  rery 
carefully,  while  It  is  very  contradictory  in 
many  respects,  and  a  great  deal  of  it  for  the 
want  of  memory,  as  will  be  observed  by  the 
testimony  of  those  who  testified  as  to  how 
long  the  war  lasted,  when  Emily  and  Abram 
married,  and  how  long  before  the  war,  and 
how  long  after  the  war  they  lived  together, 
when  the  fact  is,  according  to  Mr.  I.  H.  Hc- 
Calla's  testimony,  they  may  have  been  mar- 
ried as  late  as  1863  (referring  to  the  battle 
of  Battery  Wagoner,  which  was  fought  on 
July  18,  1863),  and  that  they  parted  In  Christ- 
mas, 1866,  or  January,  18GG:  Therefore,  from 
the  testimony,  I  find  as  matters  of  fact: 
Fhrst  That  Abram  McCauley  visited  Mary 
Yarborough  prior  to  1865,  and  while  there  oc- 
cupied the  relation  of  man  and  wife.  Second. 
That  the  ssid  Mary  Yarborough  gave  birth  to 
a  chUd  in  July,  1862,  and  that  she  was  nam- 
ed Amanda,  and  that  she  is  the  plaintiff  in 
this  case.  Third.  That  Abram  McCauley 
was  married  to  Emily  Scott  probably  as  late 
as  1863,  and  that  there  were  no  children 
bom  to  them.  Fourth.  That  Abram  McCau- 
ley and  Mary  Keaton  were  married  in  ISdS, 
and  the  said  Abram  McCauley  and  Mary 
McCauley  lived  together  until  his  death,  in 
1899,  and  no  children  were  bom  to  them. 
Fifth.  I  find  Amanda  Roberson  yiaited  the 
said  Abram  McCSauley  at  his  home  in  the 
city  of  Anderson,  S.  C,  on  several  occasions, 
and  on  one  occasion  that  the  said  Abram 
McCauley  gave  the  said  Amanda  Roberson  a 
clock.  Sixth.  That  the  said  Abram  McCau- 
ley recognized  the  said  Amanda  Roberson  to 
be  his  daughter,  and  that  Amanda  called 
him  Ta,'  and  Mary  'Ma.'  Seventh.  The  testi- 
mony does  not  satisfy  my  mind  beyond  a 
doubt  that  the  said  Amanda  Roberson  is  the 
child  of  the  said  Abram  McCauley,  but  from 
his  acknowledgment  of  her  being  his  daugh- 
ter I  find  the  following  conclusions  of  law: 
(1)  That  the  marriage  of  Abram  McCauley 
and  Mary  Keaton,  now  Mary  McCauley,  and 
one  of  the  defendants  herein,  was  a  legal 
and  valid  marriage.  (2)  That  it  appears 
that  Amanda  Roberson  was  bom  prior  to  the 
passage  ot  the  act  of  1865,  and  I  think  it 
clear  that  she  was  recognized  by  the  said 
Abram  McCauley  to  be  his  daughter,  there- 
by making  the  said  Amanda  Roberson  a  le- 
gal heir,  under  the  fourth  section  of  the  act 
of  1865,  in  which  it  deolares,  'Every  colore 
child  heretofore  bom  is  declared  to  be  the 
legitimate  child  of  his  mother  and  also  of  his 
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colored  father.  If  he  Is  acknowledged  by  said 
father.'  Knox  y.  Moore,  41  S.  C.  861,  862, 
10  S.  E.  683.  As  stated  before,  I  think  the 
evidence  shows  that  Abram  McCatiley  recog- 
nized or  acknowledged  Amanda  Roberson  to 
be  his  child,  and  therefore  she  is  ^itltled  to 
inherit  from  his  estate.  I  would  therefore 
recommend  to  the  court  that  the  premises  de- 
scribed  in  the  said  complaint  be  sold  for  par- 
tition between  the  said  Mary  McOanley  and 
Amanda  Roberson,  and  that  the  said  Mary 
McCanley  be  allowed  to  prove  the  debts,  if 
there  be  any,  of  the  said  Abram  McGauley, 
deceased,  and,  after  paying  such  debts,  and 
the  costs  of  this  action,  that  the  surplus,  if 
th^re  be  any,  be  divided  between  the  said 
Mary  McCauley  and  Amanda  Roberson,  ac- 
cording to  their  respective  interests." 

The  circuit  decree  Is  as  follows^  omitting 
formal  parts:  *The  case  Involves  the  con- 
struction and  effect  of  those  statutes  in  this 
state  relating  to  the  marital  relations  and 
issues  of  former  slaves,  and  the  statutes  and 
decisions  In  the  state  relating  thereto  were 
fully  discussed  by  counsel  in  their  argu- 
ments. In  order  to  entitie  the  plaintiff  to 
recover,  she  must  establish  her  claim  by  the 
preponderance  of  the  evidence,— by  proof  sat- 
isfactory to  the  court  That  will  depend  up- 
on two  facts:  Tlrst  Is  plaintiff,  as  she  al- 
leges, a  daughter  of  the  deceased,  Abram 
McCauley?  The  testimony  on  this  ques- 
tion is  conflicting,  and  leaves  the  question  in 
doubt.  The  special  referee,  while  not  satis- 
fied beyond  a  doubt  that  such  was  the  case, 
bases  his  findings  on  the  admission  or  ac- 
knowledgment by  Abram  McCauley  that 
plaintiff  was  his  child.  While,  therefore,  it 
Is  doubtful  whether  Abram  McCauley  had  a 
daughter  by  Mary  Tarbqrough,  in  the  face 
of  the  statements  testified  to  by  several  of 
the  witnesses  that  Abram  McCauley  had 
made  to  the  effect  that  plaintiff  was  his 
daughter,  I  am  unwilling  to  disturb  the  find- 
ings of  the  referee  In  that  respect.  We 
come,  therefore,  to  the  question:  'Second.  If 
plaintiff  is  a  daughter  of  the  deceased, 
Abram  McCauley,  is  she,  under  the  facts 
proved  in  this  case,  entitled  to  inherit  from 
him?  Did  he  recognize  her?  I  hold  that 
he  did.  Under  the  statute  she  would  clearly 
be  entitied  to  Inherit  from  the  mother.  Is 
this  right  equally  clear  as  to  the  estate  of 
the  father?  The  statute  was  passed  to  meet 
the  conditions  that  surrounded  the  newly- 
emancipated  race.  The  legislature  must 
have  recognized  that,  whether  primarily 
through  their  own  fault,  or  by  virtue  of  con- 
ditions which  they  were  practically  powei> 
less  to  combat,  the  slaves  had,  prior  to  their 
emancipation,  become  a  lecherous  race,  and 
that  want  of  chastity  among  their  womei\ 
was  notorious.  But,  notwithstanding  this 
fact,  even  among  these  degraded  people,  a 
clear  distinction  was  recognized  between  tiie 
marriage  relation  and  mere  concubinage, 
and  between  lawful  issue  and  bastards.  At 
emancipation  these  slaves  entered  upon  new 


life,  with  new  rights  and  enlarged  powers. 
Among  these  were  the  rights  of  legal  mar- 
riage and  the  right  of  property.  The  statute 
was  Intended  to  regulate  both  these  rights, 
and  we  must  conclude  that  it  was  intended 
to  be  construed,  as  far  as  possible.  In  the  in- 
terest  of  both  industry  and  good  morals. 
Abram  McCauley  was,  as  the  testimony 
shows,  a  dave,  who,  after  his  emancipation, 
by  industry  and  thrift  accumulated  property. 
He  had,  at  the  time  of  his  death,  a  wife, 
Mary  McCauley,  the  companion  of  years  of 
his  toil.  Under  the  view  that  I  take  of  this 
case,  the  question  now  comes  squarely  upon 
the  issue  whether  the  laws  of  South  Caro- 
lina will  allow  a  mere  bastard,  the  issue  of 
concubinage  prior  to  emancipation,  to  come 
in  and  share  this  property  with  the  widow, 
upon  the  mere  declaration  by  Abram  Mc- 
Cauley in  his  lifetime  that  such  issue  was  his 
child?  Would  not  such  a  conclusion  put  on 
the  statute  a  construction  favorable  to  im- 
morality, and  a  construction  which  the  legis- 
lature never  Intended?  If  this  were  true,  a 
negro  who,  under  the  low  state  of  morals 
existing  (especially  just  after  the  war) 
among  them,  l)oasted  that  a  certain  child  was 
his,  when  no  marriage  relation  had  ever  ex- 
isted whatever  with  its  mother,  would  there- 
by have  entitled  such  Issue  to  inherit  from 
him  along,  perhaps,  with  his  lawful  wife  and 
children,  who  may  have  shared  in  years  of 
labor  to  accumulate  the  property  in  dispute. 
Our  laws,  in  my  Judgment,  do  not  give  mere 
bastards  such  rights.  If,  therefore,  Amanda 
Roberson,  the  plaintiff,  is  a  mere  bastard,  the 
Issue  of  a  bald  concubinage,  she  cannot  ln« 
herit  from  Abram  McCauley.  A  careful  re- 
view of  the  evidence  leads  me  to  conclude 
that  no  kind  of  marriage  relation,  either  le- 
gal or  moral,  ever  existed  between  Abram 
McCauley  and  Mary  Yarborough.  They  nev- 
er recognized  or  intended  that  such  relation 
should  exist  between  themselves.  Mary  Yar- 
borough was  never  more  to  Abram  McCauley, 
either  morally  or  legally,  than  a  mere  con- 
cubine; and  Abram  McCauley,  neither  be- 
fore nor  since  emancipation,  has  ever  recog- 
nized any  other  relation.  I  hold,  therefore, 
that  the  plaintiff  Is  the  issue  of  concubinage, 
and  that  she  is  not  entitied  to  inherit  from 
Abram  McCauley.  I  recognize  that  no  form- 
al ceremony  was  necessary  to  create  the  re- 
lation of  husband  and  wife;  but,  as  Abram 
McCauley  and  Mary  Yarborough  did  not  in- 
tend, while  cohabiting,  to  be  regarded  as 
husl^nd  and  wife,  and  did  not  so  regard 
themselves,  I  hold  that  the  issue  of  the  re- 
lation cannot  be  made  to  inherit  by  the 
statement  of  the  father  that  this  issue  was 
his  own,  as  testified  to  in  this  case.  The  act 
wisely  enables  children  to  inherit  from  their 
slave  mothers,  because  the  link  that  bound 
in  this  case  was  certain;  but  the  slave  hus- 
band at  freedom,  if  compelled  to  recognize 
all  the  issues  of  his  concubine,  or  even  the 
bastard  issue  of  her  who  occupied  to  him  the 
relation  of  wife,  might  hare  a  burden  fixed 


572 


89  SOUTHBASTBBN  BBPORTBB. 


(8.  a 


upon  his  efforts  to  accnmulate  property,  by 
being  compelled  to  support  children  that 
were  not  his  own.  And  one  of  the  objects  In 
the  acknowledgment  clause  of  the  act  waa 
evidently  to  protect  him  agalxist  hla  own 
wife's  bastards,  and  not  to  allow  him  to  pre- 
vent those  who  had  no  moral  claim  for  his 
support  from  coming  In  and  inheriting  the 
fruits  of  his  labor.  So  far  as  the  referee's 
report  Is  in  accordance  with  the  views  here- 
in expressed,  it  must  be  sustained,  and,  so 
far  as  in  conflict  herewith,  it  must  be  over- 
ruled, and  BO  with  the  exceptions.  It  is 
therefore  ordered,  adjudged,  and  decreed 
that  the  complaint  be  dismissed,  and  that  the 
plaintiff  pay  the  costs  of  this  action."  From 
this  decree  the  plaintiff  appeals 

E.  M.  Rucker,  Jr.,  for  appellant  Bonham 
it  Watkins,  for  respondents. 

McIVBR,  0.  J.  (after  stating  the  facta). 
This  was  an  action  for  partition  of  a  certain 
lot  of  land  in  the  city  of  Anderson,  of  which 
one  Abram  McGauley  died  seised  and  pos- 
sessed some  time  in  January,  1889.  He  hav- 
ing died  intestate,  the  only  question  is  as 
to  who  is  Entitled  to  inherit  his  estate.  Tlie 
plaintiff,  In  her  oWplalnt,  alleges  that  "the 
said  decedent  left  surviving  him  as  heirs  at 
law  a  daughter,  the  plaintiff,  by  a  former 
marriage^  and  his  widow,  Mary  McOauley, 
one  of  the  defendants";  the  other  two  de- 
fendants, William  Edwards  and  John  G.  Os- 
borne, being  persons  who  claim  an  interest  in 
the  said  lot  of  land  under  the  said  Mary 
McGauley.  The  defendants.  In  their  answer, 
deny  that  the  plaintiff  is  entitled  to  any  in- 
terest, either  as  heir  at  law  or  otherwise,  in 
the  estate  of  the  decedent,  Abram  McGauley, 
and,  on  the  contrary,  aver  that  he  died  leav- 
ing as  his  sole  heir  at  law  his  widow,  the 
said  Mary  McGauley,  and  that  she  alone  is 
entitled  to  inherit  his  estate.  By  consent  ar 
order  was  passed  referring  the  case  to  a 
referee  to  take  the  testimony  and  report  his 
findings  of  fact  and  conclusions  of  law.  The 
testimony  so  taken  is  set  out  in  the  "case." 
The  referee  made  his  report,  a  copy  of  which 
is  also  set  out  in  the  "case,"  and  will  be  in- 
corporated in  the  report  of  this  case  by  the 
reporter,  and  the  case  was  heard  by  the  cir- 
cuit Judge  upon  exceptions  to  the  said  re- 
port, who  rendered  a  decree  (which  will  like- 
wise be  embraced  in  the  report  of  this  case) 
dismissing  the  complaint  From  this  Judg- 
ment the  plaintiff  appeals  upon  the  several 
grounds  set  out  In  the  record,  which  need  not 
be  set  out  here^  as  they  practically  raise 
but  two  questions:  (1)  Did  the  circuit  Judge 
err  in  concluding  as  matter  of  fact  that  no 
marital  relation,  either  legal  or  moral,  ever 
existed  between  Abram  McOiuley  and  Mary 
Yarborough,  the  mother  of  plaintiff,  but  that 
such  relation  was  one  of  mere  concubinage? 
(2)  Did  he  err  in  concluding  as  matter  of  law 
that  the  plaintiff,  having  sprung  from  such 
an  illegal  relation,  was  not  entitled  to  Inherit 


from  Abram  McGauley,  notwithstanding  the 
fact  that  Abram  acknowledged  her  as  his 
child? 

For  a  proper  consideration  ot  these  ques- 
tions It  will  be  necessary  to  make  a  brief 
general  statement  of  the  facts  out  of  which 
this  controversy  has  arisen.  Abram  Mc- 
Gauley was  a  slave,  and  belonged  to  Col. 
George  McGauley.  Mary  Yarborough  was 
also  a  slave,  belcxiglng  to  Dr.  Yarborough. 
During  the  war  between  the  states,  there  la 
testimony  tending  to  show  that  Abram  visit- 
ed Mary  at  the  plantation  of  Dr.  Yarborough, 
her  maater,  not  however,  with,  but  against 
his  consent  and  apparently  against  the  con- 
sent of  hla  owner,  Gol  McGauley.  We  do 
not  find  any  evidence  that  there  ever  waa 
any  pretense  or  even  a  moral  marriage  (aa 
it  is  termed  in  the  books),  nor  is  there  any 
satisfactory  evidence  that  they  ever  recogniip 
ed  each  other  as  man  and  wife,  or  lived  to- 
gether aa  such.  On  the  contrary,  the  testi- 
mony of  Gol.  Isaac  McGauley,  who  was  the 
son  of  Abram's  owner,  satisfactorily  shows 
that  at  some  time  during  the  war  (wh«i  does 
not  very  clearly  appear,  though  it  must  have 
been  early  in  the  war)  Abram  was  formally 
married  to  knother  one  of  Gol.  Geo.  Mc- 
Gauley's  slaves,  Emily  Scott  by  name,  with 
the  consent  of  his  owner.  "They  had  a  big 
wedding,"  at  which  this  witness  was  pres- 
ent; and  they  lived  together  as  man  and 
wife  on  the  plantation  untU  about  the  close 
of  the  war,  or  perhaps  shortly  after  the 
war  ended.  But  without  going  into  any  de- 
tailed consideration  of  the  testimony,  which 
Is  all  set  out  in  the  "case,*'  and  has  been 
carefully  examined,  it  la  sitfficient  for  us  to 
say  that  we  agree  with  the  circuit  Judge 
"that  no  kind  of  marriage  relation,  eithor 
legal  or  moral,  ever  existed  between  Abram 
McGauley  and  Mary  Yarborough,"  and  that 
they  never,  either  before  or  since  emancipa- 
tion, recognized  or  lived  with  each  other  as 
husband  and  wife,  but  that  their  relation 
towards  each  other  was  merely  that  of  con- 
cubinage. The  finding  of  the  referee,  which 
is  claimed  to  be  adverse  to  the  conclusion 
which  we  have  reached,  is  expressed  in  the 
following  dubious  language:  "That  Abram 
McGauley  visited  Mary  Yarborough  prior  to 
1865,  and  whUe  there  occupied  the  relation 
of  man  and  wife."  The  words  which  we 
have  italicized  leave  it  at  least  doubtful 
whether  he  meant  to  find  that  these  persons 
lived  as  man  and  wife,  or  merely  to  say  that 
while  on  these  visits  Abram  "occupied"  the 
same  bed  with  Mary  Yarborough;  and,  if  be 
meant  the  latter,  that  would  be  entirely  con- 
sistent with  the  conclusion  which  we  have 
reached.  At  all  events,  whatever  may  have 
been  the  meaning  which  the  referee  intended 
to  express  by  the  dubious  language  which 
he  used,  we  are  entirely  satisfied  that  the 
preponderance  of  the  evidence  la  decidedly 
in  favor  of  the  view  which  we  have  adopted, 
and  does  not  support  the  conclusion  that 
these  persons  ever  sustained  to  each  other 
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the  relations  of  husband  and  wife.  Inas- 
much as  both  the  referee  and  the  circuit 
]ud^e  haye  found  as  facts— though  manifest* 
ly  with  some  heBitation— that  the  plaintiff 
was  the  issue  of  sexual  intercourse  between 
Abram  McCauley  and  Mary  Tarborough,  and 
that  Abram  acknowledged  the  plaintiff  as  his 
daughter,  and  as  there  is  no  exception  to 
these  findings  by  the  circuit  judge,  and  no 
notice  has  been  given  of  an  attempt  to  sup- 
port the  Judgment  appealed  from  by  con- 
troverting either  of  these  findings  of  fact, 
we  will  assume  them  tq  be  facts  in  the  case, 
though  we  must  add  that  there  is  much  in 
the  testimony,  which,  If  the  question  were 
open,  would  be  well  calculated  to  induce  a 
different  conclusion,  or  at  least  calculated 
to  show  that  the  plaintiff,  upon  whom  was 
the  burden  of  proof,  had  failed  to  establish 
by  the  preponderance  of  the  evidence  either 
of  those  fiicts,  both  of  which  were  necessary 
tD  her  right  to  recover.  But,  waiving  this, 
for  the  reason  above  indicated,  we  will  pro- 
ceed to  consider  the  auestion  of  law  as  to 
whether  the  plaintiff,  under  the  facts  found 
by  the  circuit  judge,  was  entitled  to  inherit 
any  portion  of  the  estate  of  the  intestate, 
Abram  McCauley.  That  question  may  be 
stated  as  follows:  Whether  the  offspring, 
bom  during  the  existence  of  slavery,  of  an 
illicit  connection  between  a  man  and  a  wo- 
man both  of  whom  were  slaves,  who  has 
been  acknowledged  by  the  man  as  his  child, 
can,  upon  his  death  intestate.  Inherit  any 
portion  of  his  estate*  During  the  existence 
of  slavery  it  was  well  settled  hi  this  state, 
at  least,  that  marriage  was  a  civil  contract, 
and  that,  slaves  being  incapable  of  contract- 
ing, they  were  incompetent  even  to  enter  into 
a  contract  of  marriage  which  the  law  would 
recognlsse  as  valid  and  binding  upon  the  par- 
ties, giving  rise  to  the  rights  and  obligations 
which  would  attend  a  marriage  between  per- 
sons not  laboring  under  the  disability  to  con- 
tract. But,  while  this  was  the  well-settled 
legal  doctrine,  yet  it  was  "a  well-known  and 
universally  acknowledged  historical  fact  that 
slaves  of  different  sexes  were  in  the  habit, 
during  the  existence  of  slavery,  of  entering 
into  such  relations  witn  each  other,  usually 
with  the  consent  of  their  owners,  as  followed 
from  a  legal  marriage  between  persons  capa- 
ble of  contracting.  Frequently  these  rela- 
tions between  slaves  were  entered  into  by  a 
formal  ceremony  of  marriage,  while  In  other 
instances  the  parties  simi^y  came  together 
by  agreement  to  live  with  each  other  as  hus- 
band and  wife,  and  recognized  by  each  as 
such.  These  relations,  when  thus  assumed 
between  slaves,  are  termed  "moral  mar- 
riages," lacking  only  the  power  to  contract 
to  make  them  legal  marriages.  When,  there- 
fore, the  institution  of  slavery  was  abolished, 
the  general  assembly  of  this  state,  in  view 
of  the  condition  of  things,  on  the  2l8t  of  De- 
cember, 1S66,  passed  an  act  entitled  ''An  act 
to  establish  and  regulate  the  domestic  rela- 
tions of  persons  of. color,  and  to  amend  the 


law  in  relation  to  paupers  and  vagrancy,*' 
to  be  found  in  13  St  at  Large,  at  page  31  of 
the  edition  of  the  acts  of  that  year  which 
the  writer  of  this  opinion  now  has  before 
him,  though  we  see  that  it  is  cited  in  the 
argument  of  appellant's  counsel  as  13  St  at 
Large,  at  page  291  (2d  Ed.,  vol.  13,  p.  269), 
which  we  presume  is  the  page  of  the  other 
edition  of  the  acts  of  that  year.  The  mani- 
fest object  of  that  act,  as  we  think,  was^ 
among  other  things,  to  recognize  as  legal  the 
moral  marriages  above  spoken  of,  and  to  de- 
clare legitimate  the  offspring  of  such  mar- 
riages^ under  the  conditions  mentioned  in  the 
act  The  act  of  1866,  entitled  "An  act  to 
declare  the  rights  of  persons  lately  known  as 
slaves  and  as  free  persons  of  color,"  passed 
the  21st  of  September  of  that  year  (13  St 
at  Large,  p.  393;  2d  Ed.  p.  29),  which  Is 
sometimes  referred  to  as  repealing  the  act 
of  1805,  above  cited,  only  repeals  such  acts 
and  parts  of  acts  aa  are-  contrary  to  or  in- 
consistent with  the  provisions  of  the  act  of 
1866,  and  the  last-mentioned  act  deals  only 
with  the  rights  of  persons  lately  known  as 
slaves  or  as  free  persons  of  color,  prospec- 
tively, whereas  such  portions  of  the  act  of 
1865  as  we  think  are  applicable  to  this  case 
are  retrospective,  and  have  been  so  declared 
to  be  in  the  cases  of  Davenport  v.  Caldwell, 

10  S.  C.  317;   Clement  v.  Riley,  33  S.  C.  66, 

11  S.  E.  699;  Callahan  v.  Callahan,  36  S.  C. 
454,  15  S.  B.  727;  and  Knox  v.  Moore,  41 
S.  C.  355,  19  S.  B.  683.  Hence  those  portions 
of  the  act  of  1865  which  are  applicable  to 
this  case,  not  being  contrary  to  or  inconsist- 
ent with  the  provisions  of  the  act  of  1866, 
cannot  be  regarded  as  repealed  by  that  act. 
Indeed,  we  do  not  see  that  the  act  of  1866 
has  any  application  to  this  case. 

We  will  next  refer  to  the  act  of  12th  of 
March,  1872  (15  St  at  Large,  p.  183),  entitled 
"An  act  legalizing  certain  marriages,  and 
for  other  purposes  therein  mentioned."  That 
act  was  probably  passed  because  of  the  ex- 
press repeal  of  the  act  of  1865,  above  refer- 
red to,  by  the  Revised  Statutes  of  1872,  at 
page  842,  which  went  into  effect  on  the  10th 
of  February,  1872.  The  first  section  of  the 
act  of  1872  provides: 

"That  all  persons  in  the  state  of  South 
Carolina,  who,  previous  to  their  actual  eman- 
cipation, had  undertaken  and  agreed  to  oc- 
cupy the  relation  to  each  other  of  husband 
and  wife,  and  are  cohabiting  as  such,  or  In 
any  way  recognizing  the  relation  as  still  ex. 
Isting  at  the  time  of  the  passage  of  this  act 
whether  the  rites  of  marriage  have  been  cele- 
brated or  not  shall  be  deemed  husband  and 
wife,  and  be  entitled  to  all  the  rights  and 
privileges,  and  be  subject  to  all  the  duties  and 
obligations  of  that  relation.  In  like  manner 
as  if  they  had  been  duly  married  according 
to  law. 

"Sec.  2.  And  all  of  their  children  shall  be 
deemed  legitimate,  whether  bom  before  or 
after  the  passage  of  this  act;  and  when  the 
parties  have  ceased  to  cohabit  before  the  pa9- 
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sage  of  this  act,  in  consequeaice  of  the  death 
of  the  woman,  or  from  other  cause,  all  the 
children  of  the  woman  recognized  by  the  man 
to  be  his,  shall  be  deemed  legitimate:  pro- 
vided, however,  that  no  provision  of  this  act 
shall  be  deemed  to  extend  to  persons  who 
have  agreed  to  live  in  concubinage  after  their 
emancipation/' 

The  third  section  simply  repeals  all  acts 
and  parts  of  acts  inconsistent  with  this  act 
This  act  was  probably  passed  In  view  of  the 
fact  that  the  act  of  1865,  hereinabove  refer- 
red to,  had  Just  been  repealed  by  the  Re- 
vised Statutes  of  1872,  thus  leavhig  no  statu- 
tory provision  for  the  anomalous  condition 
of  those  who  had  once  been  slaves,  and  had, 
prior  to  their  emancipation,  undertaken  to 
enter  into  marital  relations,  which  resulted 
in  the  birth  of  offspring,  which,  though  of 
no  legal  force  and  effect,  simply  because  of 
the  want  of  power  in  the  parties  to  con- 
tract at  the  time  such  relations  were  as- 
sumed, ought,  nevertheless,  to  be  regarded 
as  morally  binding,  and  that  the  issue  of 
such  relations,  if  acknowledged  as  such, 
ought  to  be  regarded  as  legitimate.  The  act 
of  1872  may,  therefore,  be  regarded  as  a 
substitute  for  the  provisions  of  the  act  of 
1865  in  respect  to  this  peculiar  condition  of 
things,  which  act  had  been  repealed.  Under 
this  view  of  the  object  of  the  act  of  1872,  It 
is  quite  clear  that  the  conclusion  reached  by 
the  circuit  Judge  in  this  case  is  correct,— that 
it  was  the  intention  of  the  legislature  to  de- 
clare only  the  issue  of  moral  marriages  to  be 
legitimate,  and  capable  of  inheriting  from 
their  father  as  well  as  from  their  mother, 
and  not  to  declare  the  issue  of  mere  concu- 
binage legitimate.  The  language  of  the  first 
section  of  the  act  of  1872,  "That  all  persons 
•  ♦  •  who,  previous  to  their  actual  eman- 
cipation,*' shows  clearly  that  the  act  applies 
only  to  persons  who  had  once  been  slaves; 
and  the  subsequent  language  of  that  section 
shows  with  equal  clearness  that  it  was  in- 
tended only  to  apply  to  those  who,  while  they 
were  slaves,  had  undertaken  to  enter  into 
marital  relations,  which,  while  not  constitut- 
ing legal  marriages,  did  constitute  what  is 
termed  In  the  decisions  **moral  marriages"; 
and  the  language  of  the  second  section  of  the 
act,  "and  all  of  their  children"— that  is,  all 
of  the  children  of  such  moral  marriages- 
shall  be  deemed  legitimate,  manifestly  shows 
that  the  provisions  of  the  second  section  ap- 
ply only  to  the  children  of  such  moral  mar- 
riages. If,  therefore,  this  case  is  to  be  de- 
termined by  the  provisions  of  the  act  of  1872, 
as  we  think  it  should  be,  we  do  not  think 
there  can  be  a  doubt  that  the  conclusion  of 
law  reached  by  the  circuit  Judge  is  correct 
It  was  the  only  law  in  force  at  the  time  this 
controversy  arose,  and  also  at  the  time  of 
the  death  of  the  intestate,— the  period  to 
¥^ch  we  must  look  in  determining  who  are 
his  heirs  at  law,  entitled  to  Inherit  from  his 
estate.  Toung  v.  Dinkins,  Rich.  Bq.  Gas.  23; 
Olover  T.  Adams,  11  Rich.  Bq.  204;   Shaffer 


V.  McDuffle,  14  Rich.  Bq.  146.  It  was  tn 
terms  retroactive,  and  did  not  devest  anj 
vested  rights,  tor  '^nemo  est  hseres  vlventis.*' 
We  see  no  reason  why  the  act  of  1872  should 
not  be  applied  to  this  case. 

But  even  if  we  are  in  error  In  this,  and 
the  case  should  be  governed  by  the  act  of 
1865,— as  it  seems  to  be  assumed  in  the  argu- 
ment it  must  be,— we  are  still  of  opinion  that 
there  was  no  error  in  the  condusion  of  law 
reached  by  the  circuit  Judge  under  the  facts 
as  he  found  th^n,  which  finding  we  approve, 
so  far,  at  least  as  relates  to  the  nature  of 
the  connection  between  Abram  McCauley  and 
Mary  Yarborough.  While  it  is  quite  true 
that  the  terms  of  the  fourth  section  of  the 
act  of  1865,  if  looked  at  alone,  might  Justify 
the  conclusion  contended  for  by  the  appel- 
lant yet  such  conclusion  involves  the  neces- 
sity of  imputing  to  the  legislature  an  inten- 
tion to  recognize  and  sanction  a  moral  wrong 
by  placing  the  offspring  of  mere  concubinage 
upon  the  same  footing  as  the  offering  of  a 
moral  marriage,— so  far,  at  least  as  the  col- 
ored race  is  concerned,— and  thus  discriminat- 
ing between  the  colored  and  the  white  race 
in  favor  of  the  former.  A  conclusion  In- 
volving such  an  imputation  npon  a  co-ordi- 
nate branch  of  the  government  wUl  not  read- 
ily be  adopted  by  the  courts.  But  when  we 
examine  the  provisions  of  the  fourth  section 
of  that  act  in  connection  with  the  other  pro- 
visions of  the  act  we  find  that  such  a  con- 
clusion is  not  forced  upon  ns.  As  has  been 
said  above,  the  object  of  that  act  was  to  pro- 
vide for  the  anomalous  condition  of  things 
with  which  the  people  of  this  state  were  con- 
fronted, when,  at  the  close  of  the  war  be- 
tween the  states,  a  very  large  proportion  of 
the  inhabitants  of  the  state  were  suddenly 
converted  from  a  condition  of  slaves  Into 
the  condition  of  freemen.  The  legislature, 
therefore,  very  wisely  undertook  to  provide 
for  the  recognition  of  the  family  relation 
among  that  class,  of  the  Inhabitants  of  the 
state  which,  though  morally,  could  not  have 
been  legally,  recognized,  simply  because  of 
their  want  of  power  to  contract  a  marriage^ 
which  constitutes  the  basis  of  the  family  re- 
lation. Hence  we  find  that  in  the  first  sec- 
tion of  the  act  "the  relation  of  husband  and 
wife  among  persons  of  color  is  established'* 
in  express  terms.  In  the  second  section  it  Is 
declared  that  "those  who  now  live  as  such  are 
declared  to  be  husband  and  wife."  In  the 
third  section  of  the  act  provision  is  made  for 
the  case  of  one  man  having  two  or  more 
reputed  wives,  or  one  woman  having  two 
or  more  reputed  husbands.  Then  follows  the 
fourth  section,  in  these  words:  "Every  color- 
ed child,  heretofore  bom,  is  declared ^to  be  the 
legitimate  child  of  his  mother,  and  also  of 
his  colored  father,  if  he  is  acknowledged  by 
such  a  father."  BVom  the  connection  In 
which  this  language  was  used,  we  must  con- 
clude that  it  was  intended  to  apply  only  to 
the  children  bom  of  what  have  been  termed 
moral  marriages  between  p^sons  who  Tprere 
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slayes  at  the  time  they  entered  Into  rach  so- 
called  marital  relations,  which  it  was  well 
known  existed  among  slaves  prior  to  their 
emancipation,  and  from  which  large  numbers 
of  children  had  been  bom,  and  was  not  in- 
tended to  declare  eyery  colored  child  Inti- 
mate, for  in  sectioii  16  of  the  act  illegitimate 
colored  children  are  expressly  recognized. 
As  was  well  said  by  the  late  Mr.  Justice  Mc- 
Gowan  in  delivering  the  opinion  of  this  court 
in  the  case  of  Clement  v.  Biley,  83  S.  0.,  at 
page  81,  11  8.  B.,  at  page  699:  "We  cannot 
think  that  it  was  the  intention  of  any  or  all 
of  the  acts  aforesaid  [referring  to  the  acts 
of  1865,  1866,  and  1872]  to  attempt  the  im- 
practicable thing  of  legitimizing  the  whole 
colored  race,  without  the  least  regard  to  the 
circumstances  under  which  they  were  bom, 
Including  the  offsprings  of  mere  concubinage. 
As  it  strikes  us,  it  could  not  have  been  the 
Intention  to  create  marriage  relations  which 
in  fact  never  existed,  so  as  to  affect  the 
rights  of  inheritance.  The  law  does  not  un* 
d^take  to  make  the  marriage  contract 
That  must  be  the  act  of  the  parties  th^n^ 
selves.  The  law  only  declares  its  consequen- 
ces. As  we  understand  it,  the  purpose  was 
to  remedy  a  case  where  the  luurtieB  had 
agreed  to  occupy  towards  each  other  the  re- 
lations of  husband  and  wife;  that  is,  a 
moral  marriage,  lacking  only  the  power  of 
contract  to  make  it  legal."  This  states  the 
legal  proposition  for  which  we  contend,  and 
justifies  the  conclusion  which  we  have 
reached. 

Counsel  for  appellant,  in  liis  argument,  re- 
lies upon  certain  language  used  by  the  Jus- 
tice delivering  the  opinion  of  this  court  in 
Davenport  v.  Caldwell,  10  8.  O.,  at  page  339, 
and  again  at  page  341,  in  support  of  his  con- 
tention; but  that  language  was  a  mere  dic- 
tum, and  not  authority,  for  in  that  case  there 
was  a  moral  marriage  between  the  persons 
under  whom  the  parties  claimed  the  right  to 
inherit;  and  that  case  can  only  be  rei^arded 
as  authority  for  the  proposition-— which  we 
concede— that  the  issue  of  a  moral  marriage 
between  persons  who,  at  the  time,  were 
slaves,  may  Inherit  not  only  from  their  moth- 
er, but  also  from  their  father,  if  acknowl- 
edged by  him.  So,  also,  he  cites  the  case  of 
Knox  V.  Moore,  41  8.  C.  356,  19  8.  E.  683,  re- 
lying specially  upon  certain  language  used 
by  the  Justice  who  delivered  the  opinion  of 
the  court,  at  page  361,  41  8.  C,  and  page 
684,  19  8.  E.  But  in  that  case  also  there 
was  a  moral  marriage,  during  the  existence 
of  slavery,  between  Thornton  Moore  and 
Rhindy,  and  it  was  of  the  right  of  the  chil- 
dren of  such  marriage,  who  had  been  ac- 
knowledged by  the  father,  to  inherit  his  es- 
tate, or  rather  their  portion  thereof,  that  the 
learned  Justice  was  speaking  when  he  used 
the  language  relied  upon.  Of  course,  the 
language  used  by  a  Judge  in  delivering  the 
opinion  of  the  court  must  always  be  constru- 
ed with  reference  to  the  facts  of  the  case 


which  he  is  considering.  WhUe^  therefore^ 
the  learned  Justice  in  that  case  did  hold  (and 
rightly  so)  that  the  issue  of  the  moral  mar- 
riage between  Thornton  and  Rhindy  Moore, 
who  were  acknowledged  by  him,  were  enti- 
tled to  inherit  a  portion  of  his  estate,  there 
is  nothing  in  the  language  which  he  used 
that  would  even  imply  that  he  thought  that 
the  issue  of  a  relation  of  mere  concubinage 
between  two  persons  whUe  slaves,  where  there 
was  no  pretense  of  a  moral  marriage,  would 
likewise  be  entitled  to  inherit  from  their  re- 
puted father.  We  are,  therefore,  of  opinion 
that  there  was  no  error  in  the  conclusions, 
either  of  fact  or  law,  reached  by  the  circuit 
Judge.  The  Judgment  of  this  court  is  that 
the  Judgment  of  the  circuit  court  be  affirmed. 


(Cl  S.  C.  886) 
MATTHEWS  et  aL  v.  MONTS. 

(Supreme  Court  of  South  Carolina.    Aug.  16, 

1901.) 

MBCHANIC'S    LIBN--FORBCLOSURB— PIjEADINO 
—DESCRIPTION  OP  PROPERTY— STATE- 
MENT—OWNERSHIP. 

1.  Where  a  complaint  to  foreclose  a  mechan- 
ic's lien  alleges  that  petitioners  delivered  ma- 
terials to  defendant  daring  the  months  of  Janu- 
ary, February,  and  March,  it  shows  with  rea- 
sonable certainty  that  the  last  of  the  materials 
were  furnished  in  March. 

2.  Rev.  St.  1893,  §  2469.  requires  that  the 
statement  to  be  furnished  in  order  to  maintain 
a  mechanic's  lien  after  ceasing  to  furnish  labor 
or  materials  shall  contain  a  description  of  the 
property  intended  to  be  covered  by  the  lien.  A 
complaint  alleged  the  furnishing  of  materials 
for  the  erection  of  a  building  on  a  described 
tract  of  land,  and  that  after  ceasing  to  furnish 
labor  and  materials  petitioners  filed  a  statement 
as  required  hy  statute,  and  made  said  state- 
ment and  petition  a  part  of  the  complaint  as 
an  exhibit,  in  whidi  exhibit  the  property  was 
described  as  in  the  complaint.  Held  to  suffi- 
ciently show  a  filing  of  the  statement  required 
by  the  statute  containing  a  description  of  the 
property. 

3.  The  complaint  alleged  that  defendant  said 
the  land  on  which  materials  were  used  was  his 
own,  and  a  statement  filed,  which  was  attached 
to  the  complaint  as  an  exhibit,  alleged  that  the 
property  was  that  of  the  defendant.  Held  a 
sufficient  allegation  of  ownership. 

4.  Under  Rev.  St  1898,  §  2466.  notice  to  the 
owner  of  the  property  to  be  affected  by  a  lien 
of  an  intention  to  claim  lien  for  materials  fur- 
nished need  not  be  given,  where  the  purchaser 
of  the  materials  was  the  owner  of  the  prop- 
erty. 

Appeal  from  common  pleas  circuit  court 
of  Newberry  county;  Benet,  Judge. 

Action  by  Matthews  &  Wilson  against  J. 
Ed.  Monts  to  forcloso  a  mechanic's  lien. 
From  an  order  OYerruling  a  demurrer  to  the 
complaint,  defendant  appeals.    Afilrmed. 

Johnstone  ft  Welch,  for  appellant  Hunt 
ft  Hunt,  for  respondents. 

JONBS,  J.  This  appeal  is  from  an  order 
overruling  a  demurrer  to  a  complaint  to  fore- 
close a  mechanics  lien.  Tlie  demurrer  was 
as  follows:  '*The  said  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
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ttctton:  (1)  In  tbat  It  to  not  alleged  in  the 
complaint  that  this  action  was  commenced 
within  Blx  months  after  the  plaintiffs  ceased 
to  labor  or  furnish  material  for  said  bnlld- 
ing;  (2)  In  that  no  description  of  the  prop- 
erty Is  alleged  to  have  been  giyen  in  the 
'statement*  filed  In  the  clerk's  office  May  21, 
18d8;  <3)  hi  that  It  to  not  alleged  that  the 
defendant  to  the  owner  of  the  property  upon 
which  said  building  was  erected;  (4)  In  that 
it  Is  not  alleged  that  notice  was  glyen  to  the 
owner  of  the  said  pr(^erty;  (5)  In  that  the 
date  of  ceasing  to  lab6r  and  furnish  mate* 
rial  upon  said  building  is  not  glyen/* 

The  action  was  commenced  on  September 
1,  1898,  and  the  complaint  alleges  that  'the 
petitioners  above  named  delivered  to  the 
said  J.  Ed.  Monts,  during  the  months  of  Jan- 
uary, February,  and  March  of  the  year  1898, 
lumber  and  other  building  matertols,  and  per- 
formed labor  thereon,"  etc  So  that  it  ap- 
pears with  reasonable  certainty  that  the  ac- 
tion was  commenced  within  six  months  after 
the  plaintiffs  ceased  to  furnish  labor  or  mar 
terlal,  even  if  it  be  conceded  that  demurrer 
is  the  proper  remedy.  It  would  seem,  how- 
ever, that  the  proper  remedy  In  such  case  is 
not  demurrer,  but  answer  setting  up  the 
8tatuto(ry  bar  to  the  action.  Section  94  of 
the  Code  provides  that  "the  objection  that 
the  action  was  not  commenced  within  the 
time  limited  can  only  be  taken  by  answer." 

2.  We  think  the  complaint  shows  compli- 
ance with  section  2409,  Rev.  St  1893,  which 
requires  that  the  "statement"  to  be  filed  with 
the  clerk  of  the  court  or  register  of  mesne 
conveyances  within  90  days  after  ceasing 
to  furnish  labor  or  materials  shall  contain 
"a  description  of  the  property  Intended  to  be 
covered  by  the  lien  sufficiently  accurate  for 
Identification."  The  complaint  alleges  in 
paragraph  2  that  plaintiffs,  by  the  contract 
made  with  defendant,  "were  to  furnish  lum- 
ber and  other  building  materials  for  the  con- 
struction and  erection  of  a  one-story  frame 
Bhlngle-roof  building  upon  certain  real  es- 
tate hereinafter  more  fully  described";  and 
paragraphs  6  and  7  allege  as  follows:  "(6) 
That  the  above-mentioned  one-story  frame 
sb  ingle-roof  building  Is  situate  on  a  piece, 
parcel,  or  tract  of  land  lying  in  the  county 
and  state  aforesaid,  containing  fifty  acres, 
more  or  less,  and  bounded  on  the  east  by 
lands  of  •  •  •.  (7)  That,  within  ninety 
days  after  petitioners  had  ceased  to  furnish 
labor  and  materials  for  above-described  build- 
lng,-that  Is  to  say,  on  May  21,  1898,— the 
above  petitioners  filed  In  the  office  (k  the 
clerk  of  the  court  for  Newberry  county  a 


Just  and  true  account  due  them,  with  all 
credits  due,  with  notice  therein  that  said 
petitioners  would  avail  themselves  and  seek 
the  benefit  pursuant  to  the  provteions  of  the 
act  of  the  general  assembly  of  the  state  of 
South  Carolina  in  reference  to  'labor  per- 
formed or  furnished,  or  for  materials  fur- 
nished and  actually  used.  In  the  erection, 
alteration,  or  repair  of  any  building  or  struc- 
ture upon  any  real  estate,*  and  all  acta  and 
parts  of  acts  amendatory  thereto.  Said 
above-mentioned  paper  was  filed  In  the  office 
of  the  clerk  of  the  court  for  Newberry  county 
on  May  21,  1898,  In  Book  No.  10,  at  pages 
290,  201,  292,  293."  Then,  in  paragraph  9, 
said  "statement"  and  petition  was  made  a 
part  of  the  complaint  as  an  exhibit,  In  which 
exhibit  the  property  Is  described  as  In  the 
sixth  paragraph  of  the  complaint  While  an 
exhibit  to  a  comptolnt  may  not  be  used  to 
supply  a  material  allegation  or  cure  a  fatal 
defect  In  the  complaint,  It  may  be  resorted  to 
to  make  the  allegations  of  the  complaint  def- 
inite and  certain.  Cave  v.  Gill,  59  S.  C.  268, 
87  S.  B.  817.  For  the  purposes  of  a  demur- 
rer, these  allegations  sufficiently  show  the 
filing  of  the  statement  required  by  the  stat- 
ute, containing  a  description  of  the  property 
sufficiently  accurate  for  Identlflcatlon. 

3.  The  third  specification  to  likewise  un- 
tenable. The  comptolnt,  after  referring  to 
the  real  estate  to  be  affected  by  the  lien  for 
labor  and  material,  alleged  tbat  "the  said 
J.  Bd.  Monts  then  and  there  stated  that  he 
was  the  owner  of  said  real  estate,"  and  In 
the  exhibit  accompanying  the  complaint 
which  as  shown  may  be  resorted  to  to  make 
the  allegations  of  the  complaint  definite  and 
certain,  it  is  stated  that  J.  Bd.  Monts  to  the 
owner  of  the  premises. 

4.  This  specification  cannot  be  sustained. 
Under  section  2466,  Bev.  St,  notice  to  the 
owner  of  the  property  to  be  affected  by  the 
Hep  of  the  intention  to  claim  such  lien  need 
not  be  given  if  the  owner  to  the  purchaser. 
By  the  allegations  of  the  complaint  the  own- 
er of  the  premises  was  the  purchaser  of  the 
material,  etc. 

5.  As  already  shown,  the  complaint  alleges 
that  the  materials  were  delivered,  and  labor 
performed,  during  the  months  of  January, 
February,  and  March,  1898,  which  substan- 
tially alleges  that  the  date  of  ceasing  to  la-  ■ 
bor  and  furnish .  material  was  during  the 
month  of  March,  189&  The  Judgment  of  the 
circuit  court  to  affirmed,  with  leave,  how- 
ever, to  the  defendant  to  answer,  if  he  be  ao 
advised,  within  20  days  after  the  filing  of 
the  remittitur  herein. 
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MAYOR,  ETC..  OF  CITY  OF  WAYOROSS 

et  al.  V.  HOUK. 

(Supreme  Court  of  Geors^ia.     July  20,  1901.) 

NUISANCS— INJUNCTI0N--ABATBMBN1V-0IT7 

SEWER. 

1.  Although  municipal  authorities  may  havo 
plmary  powers  in  the  matter  of  establishing  a 
sewerage  system  for  a  city,  they  cannot  law- 
fully create,  in  connection  therewith,  a  nuisance 
dangerous  to  life  or  health;  and,  when  neces- 
sary and  proper,  a  court  of  equity  will,  at  the 
instance  of  a  cidzen  injuriously  affected  there^ 
by,  enjoin  the  maintenance  of  the  same. 

2.  While,  in  the  present  case,  a  local  board  of 
commissionei*9  mtiy  have  had  exclusive  control 
over  the  sewerage  system  of  the  city,  It  was, 
nevertheless,  the  duty  of  the  mayor  and  coun- 
eil  to  abate  a  nuisance  such  as  that  complained 
of,  and  they  were  properly  held  accountable 
for  the  maintenance  thereof,  notwithstanding 
they  may  not  have  been  responsible  for  its  cre- 
ation. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Ware  county; 
Joseph  W.  Bennet,  Judge. 

Acdon  by  Virginia  W.  Houk  against  the 
mayor  and  council  of  the  city  of  Waycross 
and  others.  Juderment  for  plaintiff.  De^ 
fendants  bring  error.    Affirmed. 

Leon  A.  Wilson  and  John  C.  McDonald, 
for  plaintiffs  In  error.  Toomer  &  Reynolds, 
for  defendant  In  error. 

LUMPKIN,  P.  J:  The  plaintiff  below,  Mrs. 
Tlrglnia  W.  Houk,  filed  an  equitable  petition 
against  the  sanitary  and  waterworks  com- 
missioners of  the  city  of  Waycross  and  the 
mayor  and  council  of  that  city,  the  main  pur- 
pose of  which  was  to  enjoin  the  defendants 
from  continuing  the  location  of  the  mouth 
of  the  main  sewer  of  the  city  at  a  designated 
point  near  h^  prenilses,  or  from  extending  It, 
as  was  contemplated,  so  that  the  sewage 
would  be  discharged  directly  upon  her  land. 
In  this  connection  she  alleged  that  the  main 
sewer  emptied  Into  a  small  stream  within 
about  600  feet  of  her  premises,  which  was 
wiiolly  incapable  of  carrying  off  the  vast 
quantity  of  sewage  discharged  Into  It,  and 
as  a  result  the  atmosphere  of  the  neighbor- 
hood was  permeated  with  "noxious  gases, 
noisome  odors,  pestilential  stenches,  poison- 
ous vapors,"  etc.,  which  were  dangerous  to 
health,  and  caused  sickness  among  her  ten- 
ants. She  further  alleged  that  her  damages 
would  be  Irreparable  if  this  state  of  affairs 
was  permitted  to  continue,  or  matters  were 
made  worse  by  the  proposed  extension  of  the 
sewer,  and  the  discharge  of  its  filth  Into  a 
ditch  which  ran  for  half  a  mile  through  her 
lands.  The  commissioners  demurred  to  the 
plaintiff's  petition  on  various  grounds  to  the 
effect  that,  under  the  facts  set  forth.  She  was 
not  entitled  to  the  equitable  relief  sought. 
The  mayor  and  council  demurred  on  the 
ground  that  they  were  improperly  Joined  as 
defendants,  for  tiie  reason  that,'  fls  shown  by 
legislative  acts  referred  to  In  plaintUTs  peti- 
tion, the  board  of  commlsslonets  alone  had 
control  and  supervision  of  the  sewerage  system 
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of  the  cityt  and  its  mayor  and  council,  there- 
fore, had  "no  Interest  In  the  subject-matter  in 
controversy."  Separate  answers  were  also 
filed  by  these  two  defendants.  The  evidence 
Introduced  on  the  interlocutory  hearing  was 
voliunlnous  and  conflicting,  and,  after  consid- 
ering the  same  in  the  light  of  the  issues  raised 
,by  the  pleadings,  his  honor  of  the  trial  bench 
granted  an  injunction  as  prayed  for.  To  this 
action  on  his  part  the  defendants  excepted. 
The  questions  presented  by  the  bill  of  excep- 
tions sued  out  In  thehr  behalf  will  be  briefly 
dealt  with  below. 

1.  We  have  no  hesitancy  In  holding  that 
under  the  facts  alleged  in  the  plaintiff's  peti- 
tion she  was  entitled  to  the  equitable  relief 
sought.  In  Butler  v.  Mayor,  etc.,  74  Ga.  570, 
it  was  distinctly  ruled  that:  "When  a  munic- 
ipal corporation  is  proceeding  to  lay  sewers, 
and  discharge  filthy  sewage  upon  the  land 
of  a  property  owner,  which  tnay  probably 
cause  injury  to  his  health  and  sickness  In  his 
family,  and  where  the  nuisance  Is  continuing, 
and  likely  to  be  permanent,  and  the  conse- 
quences are  not  barely  possible,  but  to  a  rea- 
sonable degree  certain,  a  court  of  equity  may 
interfere  to  arrest  such  nuisance  before  it  is 
completed."  And  In  City  of  Atlanta  v.  War- 
nock,  91  Ga.  210, 18  S.  K  136,  23  L.  R.  A.  301, 
44  Am.  St  Rep.  17,  this  court  decided  that 
there  was  no  abuse  of  discretion  In  granting 
a  temporary  Injunction  enjoining  the  city 
from  continuing  to  maintain  a  nuisance  al- 
ready created.  The  nuisance  complained  of 
in  that  case  consisted  of  **openlng8  called 
'manholes'  In  a  sewer  located  In  a  public 
street  contiguous  to 'the  dwelling  of  a  citizen, 
the  manholes  being  allowed  to  emit  poisonous 
gases  in  large  quantities  through  perforated 
covers  placed  over  them."  A  general  grant  of 
power  to  establish  in  a  dty  a  sewerage  sys- 
tem does  not 'Carry  with  It  any  right  on  the 
pert  of  a  municipality  to  create  and  main- 
tain a  nuisance  dangerous  to  life  or  health. 
Holmes  v.  Gity  of  Atlanta  (this  day  decided) 
d&  S.  62.  45&  Certainly,  therefore,  a  flagrant 
abuse  of  power  .on  the  part  of  municipal 
authorities  may,  upon  a  proper  petition  filed 
by  one  having  a  peculiar  Interest  in  the  mat- 
ter, be  enjoined  before  irreparable  Injury  en- 
sues. The  evidence  relied  on  by  the  plaintiff 
In  the  present  case  was  such  as  to  authorize 
the  granting  of  the  injunction  prayed  for. 

2.  It  la  Insisted,  however,  that,  even  if  this 
be  true  as  to  the  commissioners,  the  court 
erred  in  not  holding  that  the  mayor  and  coun- 
cil were  Improperly  Joined  as  defendants,  for 
the  reasons. stated  In  the  demurrer  filed  by 
them.  Reliance  is  placed  upon  the  decision 
of  this  court  in  Griffin  v.  Railroad  Co.,  72  Ga. 
423,  as  authority  for  the  proposition  that  '*a 
demurrer  only  admits  such  facts  as  are 
well  pleaded,  and,  where  the  bill  alleges  facts 
as  true  which  are  contradicted  by  the  legis- 
lative acts  and  records,  of  which  .the  court 
is  bound  to  take  Judicial  notice.  It  cannot  hold 
such  facts  to  be  true,  and  they  will  not  pre- 
vent the  sustaining  of  the  demurrer."    It  is 
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accordingly  urged  that  the  trial  Judge  should 
have  taken  Judicial  cognizance  of  the  fact 
that  the  legislative  acts  referred  to  In  the 
plalntifTs  petition  conferred  upon  the  com- 
missioners ezclusiye  control  over  the  sewer 
system  of  the  city,  and  its  mayor  and  coun- 
cil were  clothed  with  no  power  and  charged 
with  no  duty  In  the  premises.  A  careful  con- 
sideration of  the  allegations  of  the  petition 
convinces  us  that,  conceding  the  doctrine  thus 
Invoked  to  be  perfectly  sound,  It  had  no  real 
application  to  the  present  case.  The  alleged 
nuisance  was  one  wholly  within  the  corporate 
limits  of  the  city,  and  it  had  sole  power  to 
abate  It,  acting  through  its  mayor  and  coun- 
cil, and  not  through  its  board  of  commission- 
ers. See  Smith  v.  City  of  Atlanta,  75  Ga.  110. 
The  plalntifP  distinctly  charged  that.  Instead 
of  complying  with  their  ofllcial  duty  in  the 
premises,  the  mayor  and  council  actually  re- 
fused to  abate  the  nuisance,  and  acted  In  con- 
Junction  with  the  commissioners  In  maintain- 
ing the  same.  If  this  be  true,  it  cannot  be 
seriously  doubted  that,  without  respect  to 
how  or  by  whom  the  nuisance  originated,  the 
mayor  and  council  cannot  lawfully  be  per- 
mitted to  sanction  It,  and  keep  it  In  existence, 
as  the  plaintiff  undertook  to  allege,  and  actu- 
ally proved  to  the  satisfaction  of  the  court 
below.  For  aught  that  appears,  the  granting 
of  the  injunction  against  them  was  eminently 
proper,  and  they  have  no  cause  of  complaint 
that  the  trial  judge  held  them  accountable  for 
the  maintenance  of  the  alleged  nuisance,  not- 
withstanding they  may  not  have  been  re- 
sponsible for  its  creation.  Judgment  affirmed. 
AH  the  Justices  concurring. 


(UB  Ga.  966) 

MASSENGALB  v.  CITY  OP  ATLANTA. 

(Supreme  Court  of  Georgia.    July  20.  1901.) 

CTFT  SBWKR—NXJISANCEJ— LIABILITY  OP  CITY. 

Permitting  a  public  city  sewer  to  be  or  re- 
main in  such  a  defective  condition  as  to  become 
a   nuisance,    with    resulting   injury   to   realty, 

S'ves  a  cause  of  action  against  the  municipality 
favor  of  the  owner  of  such  realty,  and  on 
the  trial  thereof  he  may  recover  for  all  dam- 
ages to  his  property  which  have  occurred  with- 
in four  years  of  the  filing  of  his  petition..  This 
is  so  without  regard  to  the  time  when  the  sewer 
was  constructed,  or  when  it  became  in  fact 
such  a  nuisance.  Reid  v.  City  of  Atlanta,  73 
Ga.  523,  and  cases  cited;  Smith  v.  Same,  75 
Ga.  110;  Magulre  v.  Mavor,  etc.,  76  Ga.  84; 
Mayor,  etc.,  v.  Tucker,  29  S.  B.  701.  103  Ga. 
233;  Holmes  v.  City  of. Atlanta.  39  S.  B.458t 
Mayor,  etc,  ▼.  Houk,  39  S.  B.  577. 
{Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  A.  B.  Cal- 
houn, Judge. 

Action  by  Mrs.  H.  B.  Massengale  against 
the  city  of  Atlanta.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.     Reversed. 

Lumpkin  &  Colquitt,  for  plaintiff  in  error. 
J.  A.  Anderson,  J.  T.  Pendleton,  J.  L.  Mayson, 
and  W.  P.  Hill,  for  defendant  In  error. 

PER  CUEIAM.    Judgment  reversed* 


(129  N.  c.  12) 

COMMISSIONBBS     OF     CURBITUOK 

COUNTY  V.  COMMISSIONBBS 

OF  DARE  COUNTY. 

(Supreme  Court  of  North  Carolina.    Sept.  10, 

1001.) 

FINAL  JUDGMBNT— JUDGMENT  ON  MOTION. 
In  an  action  between  two  counties  to  deter- 
mine the  proportionate  liability  for  debts  exist- 
ing at  the  formation  of  one  of  the  counties  out 
of  the  territory  of  the  other,  a  judgment  pro- 
vided that  plamtiffs  should  account  to  the  de- 
feodants  for  a  certain  part  of  all  taxes  levied 
and  received,  and  "hereafter  levied  and  re- 
ceived," and  that  *'the  same  diall  be  accounted 
for  in  the  settlement  of  the  judgments  hereby 
rendered  and  authorized  to  be  rendered,'*  and 
this  right  to  cease  after  the  final  settlement 
of  the  debt.  Subsequent  judgments  were  en- 
tered In  the  action  on  motions  therefor,  one  of 
which  stated  that  costs  of  the  "action"  were 
taxed  against  the  plaintiffs,  and  that  the  mat- 
ter referred  to  the  referee  was  **the  whole  ac- 
count of  the  matter  of  indebtedness  between 
the  two  counties*';  but  the  record  showed 
that  the  referee  had  made  only  a  partial  state- 
ment of  the  judgments,  and  the  matter  was  re- 
referred  for  full  statement.  Held^  that  the 
latter  judgment  was  not  a  final  judgment,  and 
that  a  motion  for  the  entry  of  an  additional 
judgment  for  the  amount  due  on  the  original 
judgment  was  proper. 

Appeal  from  superior  court,  Dare  county; 
Allen,  Judge. 

Action  by  the  commisaioners  of  Currltuclc 
county  against  the  commissioners  of  Dare 
county.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

W.  B.  Shaw  and  W.  M.  Bond,  for  appel- 
lant.   B.  F.  Aydlett,  for  appellee. 

M0NT60MBBY,  J.  In  an  action  commen- 
ced by  the  commissioners  of  Currituck  coun. 
ty  against  the  commissioners  of  Dare  county, 
the  object  of  which  having  been  to  have  de- 
termined and  collected  whatever  part  of  the 
debt  of  Currituck  the  county  of  Dare  was 
liable  for  at  the  time  of  its  formation  as  a 
county,  a  judgment  known  as  the  * 'Cannon 
judgment"  was  entered  at  the  spring  term, 
1877,  of  Dare  superior  court,  wherein  it  was 
decreed  that  Dare's  part  of  such  debt  waa 
1511/20  per  cent  At  the  time  of  the  Can- 
non judgment  a  part  of  the  debt  against  Cur- 
rituck was  already  in  the  form  of  Judgments, 
and  there  was  other  known  Indebtedness  not 
yet  reduced  to  judgments;  and  the  Cannon 
Judgment  arranged  that  the  plaintiffs  sbould 
have  the  right  to  take  judgment  against  the 
defendants  for  15ii/«o  per  cent  of  any  judg- 
ments that  in  the  future  might  be  obtained 
against  the  plaintiffs,  upon  a  notice  of  10 
days  to  the  defendants.  The  fourth  section 
of  the  Cannon  judgment  was  in  the  following 
words:  *'It  is  considered  that  the  plaintiffs 
shall  account  to  the  defendants  for  15ii/so 
per  cent  of  all  taxes  levied  and  received, 
and  hereafter  levied  and  received,  upon  the 
value  of  the  franchise  and  property  of  the 
Albemarle  &  Chesapeake  Canal  lying  within 
Currituck  county,  and  that  the  same  shall  be 
accounted  for  in.  the  settlement  of  the  judg- 
ments hereby  rendered  and  authorized  to  be 
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rendered.  This  right  to  a  proportion  of  said 
tax  to  cease  after  the  final  settlement  of  said 
outstanding  debt,  for  which  plaintiffs  and  de- 
fendants are  liable."  In  the  sixth  section  of 
the  judgment  It  was  ordered  that  the  action 
be  kept  open  on  the  docket  for  further  or- 
ders. In  April,  1900,  In  the  original  action, 
the  defendants  served  a  notice  on  the  plain- 
tiffs to  the  effect  that  at  the  next  term  of 
Dare  superior  court,  before  his  honor,  Judge 
Ck>ble,  they  would  move  for  Judgment  against 
the  plaintiffs,  under  the  fourth  section  of  the 
Gannon  Judgment  The  plaintiffs  made  no 
appearance,  and  his  honor,  seeing  that  a  long 
account  was  Involved,  referred  the  matter  for 
a  statement  of  that  account  Both  parties 
appeared  before  the  referee,  and  a  report  was 
made  to  the  next  term  of  the  court.  In  the 
meantime  the  plaintiffs  had  a  notice  served 
on  the  defendants,  returnable  to  the  fall  term, 
1900,  of  Dare  superior  court  to  have  the 
Judgment  of  Coble,  J.,  set  aside  for  irregu- 
larity. 

The  contention  of  the  plaintiffs  Is  that  a 
motion  In  the  original  cause  was  not  the 
proper  method  of  procedure,  and  that  a  new 
action  was  necessary,  and  that  the  same  had 
to  be  commenced  by  summons.  The  line  of 
argument  of  defendants'  counsel  on  this  point 
was  that  a  final  Judgment  had  been  entered  In 
the  original  action  by  his  honor.  Judge  Hoke, 
at  the  fall  term,  1892.  The  last-mentioned 
Judgment  however.  Is  not  a  final  Judgment 
It  was  rendered  upon  a  notice  In  the  original 
action,  and,  as  provided  for  In  the  original 
action,  for  Judgment  for  the  amounts  which 
had  been  collected  by  the  plaintiffs  In  the 
shape  of  revenues  from  the  Albemarle  & 
Chesapeake  Canal.  The  record  shows  that 
such  a  proceeding  had  been  resorted  to  on 
two  or  three  occasions.  It  Is  true  that  in  the 
Hoke  Judgment  the  costs  of  the  action  were 
taxed  against  the  plaintiffs,  but  certainly  the 
word  "action"  was  Inadvertently  used  for 
"motion,"  for  the  costs  in  the  original  action 
were  In  the  Cannon  Judgment  taxed  against 
the  defendants.  And  It  Is  also  true  that  It 
was  recited  In  the  Hoke  Judgment  that  the 
matter  which  was  referred  was  that  of  hav- 
ing stated  by  a  referee  "the  whole  account 
of  matter  of  Indebtedness  between  the  two 
counties,  growing  out  of  the  old  Indebtedness 
due  by  Currituck";  but  that  language,  as 
will  be  plainly  seen  from  the  entire  record, 
refers  to  that  indebtedness  against  Currituck 
which  had  been  discovered  and  reduced  to 
Judgment  at  the  time  of  the  Hoke  Judgment 
In  a  former  report  made,  the  referee  had 
made  a  partial  statement  of  the  Judgments 
against  Currituck,  which  not  being  satisfac- 
tory, the  matter  was  re-referred,  to  have  a 
full  statement  of  the  Judgments  which  had 
been  procured  against  Currituck  from  the 
date  of  the  Cannon  Judgment  There  Is  noth- 
ing in  the  Hoke  Judgment  which,  either  In 
express  terms  or  by  fair  Inference,  Impairs 
or  destroys  the  force  of  the  Cannon  Judg- 
ment and  we  therefore  think  that  a  motion 


In  the  cause  was  the  proper  method  of  pro- 
cedure. 

It  Is  not  necessary  to  discuss  the  other 
matters  raised  by  the  record  and  In  the  argu* 
ment  of  plaintiffs'  counsel  in  this  court  No 
error. 

a»  N.  0.  i«) 

ROBINSON  et  aL  T.  LAMB. 

(Supreme  Court  of  North  Carolina.     Sept  10, 

1901.) 

OOUNTT  COMMISSIONERS— ORDERS— FERRIES-* 
ESTABLISHMENT— VESTED  RIOHT  —  UCENSB 
—  REVOCATION  —  PETITION  TO  OPERATE 
FERRT— DISMISSAL. 

1.  An  order  of  the  commissioners  of  a  county 
to  settle  and  lay  out  a  ferry  aa  petitioned  for 
amounts  to  an  establishment  of  such  ferry. 

2.  An  order  of  the  board  of  commissioiieni 
of  a  county  establishing  a  ferry  gives  the  peti- 
tioner a  vested  right  which,  notwithstanding 
an  appeal  to  the  superior  courtj  can  be  taken 
away  only  by  a  reversal  or  modification  by  the 
superior  court 

3.  Priv.  Laws  1873-74,  c.  27,  provided  that 
no  ferry  should  be  established  within  three 
miles  of  the  one  allowed  by  the  act  Priv, 
Laws  1897,  c  103,  amended  such  act  by  in- 
serting  "two"  for  "three."  Priv.  Laws  1901, 
c.  72,  repealed  the  act  of  1897,  provided  the 
owners  of  the  established  ferry  should  provide 
ample  facilities  for  the  convenience  of  public 
travel.  Prior  to  the  passage  of  the  act  of  1901 
the  petitioners'  ferry  was  established  within 
three,  but  not  within  two,  miles  of  that  of  de- 
fendant Held,  that  the  petitioners'  license  was 
not  revoked  by  the  act  of  1901,  since  such  act 
did  not  affect  licenses  for  a  ferry  already 
granted. 

4.  Where,  on  motion  to  dismiss  a  petition  for 
permission  to  operate  a  ferry,  the  owner  of  the 
established  ferry  neither  showed  nor  offered  to 
show  that  he  had  provided  ample  facilities  for 
the  convenience  of  public  travel,  as  provided 
by  such  act  of  1901,  a  dismissal  of  the  petition 
was  error. 

Appeal  from  superior  court  Oamden  coun« 
ty;  Allen,  Judge. 

Action  by  Charles  H.  Robinson  and  others 
against  B.  F.  Lamb.  From  a  Judgment  in 
favor  of  the  defendant  plaintiffs  appeaL  Re- 
versed. 

E.  P.  Aydlett  Q.  W.'Ward,  and  P.  H.  Wil- 
liams, for  appellants.  Busbee  ft  Busbee,  for 
appellee. 

DOUGLAS,  J.  This  is  practically  the  same 
case  as  Robinson  t.  Lamb,  reported  In  126 
N.  a  492,  SO  S.  E.  29,  as  It  relates  to  the 
Camden  end  of  the  ferry.  The  principal 
facts  stated  In  the  former  case  will  equally 
apply  to  that  at  bar.  The  main  difference 
Is  that  after  the  board  of  commissioners  of 
Camden  county  had  made  an  <N:der  establish- 
ing the  ferry  asked  by  the  plaintiffs,  and 
pending  an  appeal  to  the  sup^lor  court,  the 
general  assembly  passed  an  act  ratified  on 
the  5th  day  of  February,  1901,  being  chapter 
72  of  the  Private  Laws  of  1901,  entitled,  "An 
act  to  repeal  chapter  103,  Private  Laws  of 
1897."    This  act  Is  as  follows: 

"The  general  assembly  of  North  Carolina 
do  enact: 

"Section  L  That  chapter  one  hundred  and 
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three,  PrlTate  Laws  of  1897,  entitled,  'An  act 
to  amend  chapter  27,  Private  Laws  of  1873 
and  1874,'  be  and  the  same  is  hereby  re- 
pealed: Proyided  the  owners  of  the  estab- 
lished ferry  shall  provide  ample  facilities  for 
the  conyenlence  of  pnbllc  travel. 

*'Sec.  2.  This  act  shall  be  in  force  from  and 
after  its  ratification." 

The  defendant  pleaded  this  act  In  bar  of 
any  further  proceeding  in  the  superior  conrt, 
and  on  his  motion  the  petition  of  the  plain- 
tiffs was  dismissed.  In  such  dismissal  there 
was  error.  The  act  of  1873-74  which  provid- 
ed that  "no  other  bridge,  boat  or  ferry  shall 
be  established  within  three  miles  of  the  one 
allowed  by  said  act,"  was  amended  by  the 
e<it  of  1807  by  striking  out  the  word  **three" 
and  inseortlng  the  word  'i:wo,"  thus  changing 
the  limit  of  exclusion  to  two,  instead  of  three, 
milea  While  the  statute  was  in  this  condi- 
tion the  plaintiff  petitioners  filed  their  peti- 
tion in  due  form  before  the  boards  of  com- 
missioners of  Pasquotank  and  Camden  coun- 
ties for  the  establishment  of  a  ferry  across 
Pasquotank  river  between  said  counties.  Be- 
fore the  passage  of  the  act  of  1901,  the  pro- 
ceedings In  Pasquotank  county  were  finally 
adjudicated  by  the  decision  of  this  court  in 
Bobinson  v.  Lamb,  supra,  and  the  commie- 
sloners  of  Camden-  county  had  n^ade  and  en- 
tered the  following  order:  "This  cause  com- 
ing on  to  be  heard  before  the  board  of  com- 
missioners of  Camden  county  on  the  5th  day 
of  May,  1899,  upon  the  petition  of  the  peti- 
tioners to  settle,  lay  out,  and  establish  a  ferry 
across  Pasquotank  river,  between  the  west- 
em  end  of  Goat  Island,  in  Camden  county, 
and  thence  a  straight  line  across  Pasquotank 
river,  to  a  point  between  the  north  line  ot 
'William  Pailln's  shipyard  and  the  south  line 
of  Main  street  In  Elizabeth  City,  in  Pasquo- 
tank county,  at  Its  nearest  point;  and  it  ap- 
pearing to  the  board  from  the  examination 
of  the  evidence  that  the  said  ferry  is  not 
within  two  miles  of  any  other  ferry;  and  it 
further  appearing  that  the  settling,  laying 
out,  and  establishing  of  the  said  ferry  prayed 
for  by  the  petitioners  is  necessary  for  the 
good  and  convenience  of  the  public:  It  Is 
therefore  ordered,  adjudged,  and  decreed  by 
the  board  that  the  said  ferry  prayed  for  by 
the  petitioners  is  not  within  two  miles  of 
any  other  ferry,  and  that  it  is  necessary  for 
the  good  and  convenience  of  the  public;  and 
it  is  further  ordered  by  the  board  that  a  ferry 
be  settled,  laid  out,  and  e'stablished  across 
Pasquotank  river,  at  the  points  above  named, 
and  the  same  is  hereby  settled,  laid  out,  and 
established  across  said  Pasquotank  river,  be- 
tween the  western  end  of  Goat  Island,  in 
Camden  county,  and  thence  running  a 
straight  course  across  Pasquotank  river,  to  a 
point  between  the  north  line  pf  William  Pail- 
ln's shipyard  and  the  south  line  of  Main 
street  In  Elizabeth  City,  in  Pasquotank  coun- 
ty, at  its  nearest  point;  and  it  is  further  or- 
dered by  the  board  that  the  petitioners, 
Charles  H.  Bobinson,  J.  B.  Flora,  W.  J.  Wood- 


ley,  Dr.  O.  McMuUan,  G.  W.  Ward,  H.  T. 
Greenleaf,  J.  W.  Sharber,  D.  B.  Bradford,  and 
John  li.  Sawyer,  and  their  assigns,  be  al- 
lowed, and  are  hereby  allowed  and  vested 
with,  the  rights  and  privileges  of  building  and 
operating  the  said  ferry;  -  and  It  is  further 
ordered  by  the  board  that  the  said  petitioners 
aforesaid,  Charles  H.  Bobinson  and  others, 
shall  pay  all  the  expenses  and  cost  in  estab- 
lishing and  maintaining  the  said  ferry,  and 
be  allowed  as  a  compensation  therefor  to 
charge  for  passing  over  the  said  ferry  the 
sum  of  ten  cents  and  no  more  for  a  cart, 
huggy,  carriage,  or  wagoi^  going  either  way. 
This  the  5th  day  of  May,  1899.  G.  C.  Barco, 
Chairman  Board  of  Conmiissloners  of  Cam- 
den County,  N.  0.  C.  B.  Garrett,  Clerk  of 
the  Board  of  Commissioners  of  Camden  Coun- 
ty, North  Carolina."  This,  we  think,  was  in 
contemplation  of  law  the  establishment  of  the 
ferry.  It  has  long  been  settled  tliat,  when 
the  county  court  ordered  the  laying  out  of  a 
public  road,  such  order  amounted  to  the  es- 
tablishment of  the  road,  and,  unless  appealed 
from,  could  not  thereafter  be  questioned.  An- 
ders V.  Anders,  40  N.  C.  243;  Minor  v.  Har- 
ris, 61  N.  O.  322,  325.  We  therefore  have  the 
ferry  in  question  properly  established  by  law- 
ful authority  before  the  passage  of  the  act 
of  1901.  It  is  true  the  proceeding  in  Camden 
county  was  under  appeal  to  the  superior  court, 
but  such  an  appeal  from  a  tribunal  of  ex- 
clusive original  Jurisdiction  did  not  have  the 
effect  of  vacating  the  original  order,  which 
remained  In  force,  even  if  suspended  in  its 
operation,  until  reversed  or  modified  by  the 
superior  court  To  that  extent  we  think  It 
analogous  to  the  judgment  of  a  Justice  of  the 
peace.  Dunham  v.  Anders,  128  N.  C.  207,  38 
S.  £.  832. 

However,  we  do  not  mean  to  say  that  the 
plaintiff  had  acquired  such  a  vested  right  as 
was  free  from  legislative  interference.  That 
question  was  practically  settled  in  Bobinson 
V.  Lamb.  We  concede  the  power  of  the  leg- 
islature to  revoke  or  limit  the  plaintifTs  fran- 
chise; but  it  does  not  appear  to  us  to  have 
done  so,  either  expressly  or  by  implication. 
The  repealing  act  of  1901  opej-ated  as  an 
amendment  to  the  act  of  1873-74,  &nd  as  such 
amendment  took  effect  from  Its  passage  only. 
Code,  §  3766.  Neither  the  amendment  nor 
the  original  act  contains  any  provisions  which 
are  retrospective  In  their  nature.  Speaking 
as  of  February  5,  1901,  it  says  In  substance 
that  no  other  ferry  shall  be  established  with- 
in three  miles  of  Lamb's  ferry;  but  It  does 
not  profess  to  revoke  or  limit  any  license  al- 
ready granted.  If  it  had  provided  that  no 
such  ferry  should  be  "operated  or  maintain- 
ed," the  plaintiff's  license  might  have  been 
revoked  by  implication;  but  no  such  words 
appear.  It  may  be  that  the  defendant  in- 
tended to  revoke  the  plaintiff's  license  when 
he  introduced  his  bill;  but  it  is  the  intent  of 
the  lawmaking  power,  and  not  of  the  drafts- 
man, that  we  must  seek,  and  such  intent 
must  be  found  in  the  statute  itself.    Upon 
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tbe  face  of  the  statute  we  must  hold  that 
the  leglslf^ture  did  not  Intend  to  reyoke  any 
existing  license. . 

There  Is  another  fatal  ground  of  error  In 
the  dismissal  of  the  petition.  The  act  of  1901 
extended  the  limit^  to  three  miles  upon  the 
express  condition  that  "the  owners  of  the 
present  ferry  (Lamb)  shall  provide  ample  fa- 
cilities tor  the  conyenience  of  public  trayel." 
In  moving  to  dismiss  the  plaintiiTs  ];)etltion, 
tiie  defendant  neither  showed  nor  offered  to 
show  that  he  had  furnished  such  facilities, 
In  spite  of  the  fact  that  he  was  confronted 
with  a  finding  of  fact  to  the  contrary  by  the 
board  of  commissioners.  Considering  the  na- 
ture of  the  proviso  and  its  relation  to  the 
essential  purposes  of  the  act,  we  think  that 
a  strict  compliance  therewith  Is  necessary  for 
the  operation  of  the  act  In  other  words,  the 
act  of  1901  does  not  go  into  effect  until  ample 
facilities  are  provided  for  the  public  travel. 
Conceding,  therefore,  to  the  act  of  1901  its 
fullest  possible  operation,  if  it  be  admitted 
that  it  revolud  by  implication  the  plaintiff*8 
franchise,  it  was  error  in  his  honor  to  dismiss 
the  petition  before  it  was  foimd  as  a  fact 
that  the  public  wants  had  been  fully  met. 
For  the  reasons  herein  stated  a  new  trial 
must  be  ordered.    E3rror. 


029  N.  a  7) 

LUTON  V.  BADHAM. 

(Supreme  Court  of  North  Carolina.    Sept  10, 

1901.) 

WITNESS—TRANSACTIONS    WITH    DBCSDBNTS. 

Under  Code,  §  590,  disqaalifying  parties 
from  testifyiog  against  the  representative  of  a 
deceased  person  concerning  any  transaction  be- 
tween witness  and  deceased,  defendant,  in  a 
suit  by  an  administratrix  for  the  value  of  im- 
provements put  on  defendant's  lot  under  a  parol 
promise  to  convey  it  to  intestate,  cannot  testify 
as  to  such  promise  over  objection. 

Appeal  from  superior  court  Chowan  coun- 
ty; Allen,  Judge. 

Action  by  Margaret  Luton,  administratrix 
of  the  estate  of  Alexander  Badham,  against 
Hannibal  Badham.  From  a  Judgment  for 
defendant  plaintifF  appeals.    Beversed. 

W.  J.  Leary,  Sr.,  and  Busbee  &  Busbee, 
for  appellant  Shepherd  &  Shepherd  and  Pni* 
den  &  Pruden,  for  appellee. 

FUROHES,  C.  J.  The  only  question  in- 
volved in  this  appeal  is  the  admission  of  evi- 
dence of  the  defendant  under  section  590  of 
the  Code.  The  action  is  by  tbe  adminlsrtratrix 
of  Alexander  Badham  to  recover  the  value 
of  improvements  put  upon  a  lot  belonging  to 
the  defendant  under  a  parol  promise  to  con« 
vey  the  same  to  her  intestate.  For  the  pur- 
pose of  establishing  the  parol  prcmiise,  the 
plaintiff  had  introduced  several  witnesses,  but 
had  not  been  a  witness  herself,  nor  had  she 
offered  the  evidence  of  her  intestate.  The 
defendant  was  then  introduced  in  his  own 
behalf,  and  "was  asked  if  he,  at  any  time 
during  the  life  of  Alexander  Badham  [Intes- 


tate], promised  him  to  convey  the  land  de* 
scribed  in  the  complaint  if  he  would  go  on  It 
and  improve  it  Plaintiff  objected.  Th9 
court  sustained  the  objection,  but  permitted 
the  witness  to  be  asked  concerning  any  prom- 
ise made  to  his  deceased  son,  as  testified  to 
under  objection  of  defendant  by  plaintifTs 
witnesses.  The  witness  Hannibal  Badham 
[defendant]  then  testified  that  he  had  never 
made  any  such  statements  or  promises  to  his 
son  as  was  testified  to  by  the  plaintifTs  wit- 
nesses. To  the  admission  of  this  evidence 
the  plaintiff  excepted.*' 

We  are  of  the  opinion  that  there  was  er- 
ror in  admitting  the  evidence  objected  to,  and 
sustain  the  plaintiff's  exception.  Sumner  v. 
Candler,  92  N.  C.  6&1;  Bunn  v.  Todd,  107  N. 
C.  206,  11  S.  B.  1048.  The  case  of  Gilmore 
V.  Gilmore,  86  N.  C.  801,  principally  relied 
upon  by  defendant,  does  not  hivolve  section 
590  of  the  Code,  and  is  not  in  point  New 
triaL 
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9UMBO  V.  GAY  MFG.  CO. 

(Supreme  Conrt  of  North  Carolina.    Sept  10, 

1901.) 

QUISTINO    TITLB— DISMISSAL   OF    ACTION— 

JUDOMBNT. 
Under  Laws  1898,  c.  6,  giving  a  right  to 
maintain  an  action  against  any  party  claiming 
an  interest  adverse  to  the  party  suing,  where 
defeni^ant  claims  an  interest  under  contract  In 
timber  on  plaintiff's  land,  the  comt,  on  -ad- 
judging the  claim  invalid,  cannot  properly  dis- 
miss the  action,  as  plaintiff  is  entitled  to  a 
decree  adjudging  the  contract  invalid  as  a  lien 
on  the  land. 

Appeal  from  superior  court  Chowan  coun- 
ty; Allen,  Judge.    ^ 

Action  by  J.  Rumbo  against  the  Gay  Manu- 
facturing Company.  From  a  Judgment  deny- 
ing defendant  certain  relief  demanded,  and 
dismissing  the  action,  both  parties  appeal. 
Reversed. 

W.  M.  Bond  and  C.  S.  Vann,  for  plabitlff. 
Pruden  &  Pruden  and  Shepherd  ft  Shepherd, 
for  defendant. 

CLARK,  J.  The  complaint  alleges  owner- 
ship and  possession  of  a  tract  of  land;  that 
defendant  claims,  without  legal  right  an  in- 
terest in  the  timber  standing  thereon  by  vir- 
tue of  an  alleged  contract  and  asks  the  Judg- 
ment of  the  court  that  such  contract  be  de;> 
dared  null  and  void.  The  defendant  an- 
swers, admitting  the  complaint  except  tbe 
allegations  as  to  the  contract,  which  it  as- 
serts is  valid,  and  asks  Judgment  declaring 
it  a  valid  lien  upon  the  timber  interest  in 
said  land.  The  court  below  adjudged  that 
the  defendant  was  not  entitled  to  the  relief 
it  demanded,  and  then  dismissed  the  action. 
Both  parties  appealed. 

As  the  defendant;  did  not  prosecuted  the  ap- 
peal, that  part  of  the  case  i^  determined.  Be- 
sides, It  was  Justified  by  Manufacturing  Cow 
V.  Hobbe.  128  N.  C.  46,  38  S.  B.  26,  which 
held  an  exactly  similar  contract  given  th' 
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tULine  defendant,  Invalid.  It  seeks,  however, 
to  Justify  the  dismissal  of  the  action  on  the 
ground  that,  Its  claim  having  been  adjudged 
Invalid,  there  was  no  cloud  to  remove,  and 
no  equity  could  be  invoked.  If  the  claim  had 
been  valid,  the  court  could  not  remove  It 
It  Is  only  when  there  Is  an  invalid  claim  that 
a  decree  removing  the  cloud  can  be  made. 
The  court  below  should  not  have  dismissed 
the  action,  but  should  have  entered  its  de- 
cree adjudging  the  defendant's  contract  In- 
ralid  as  a  lien  on  the  timber.  The  defend- 
ant strenuously  argued  the  equitable  doctrines 
formerly  applicable,  but  we  need  not  discuss 
their  application  here,  for  this  is  not  an  eq- 
uitable proceeding.  It  is  an  action  given  by 
statute.  Laws  18d3,  c.  6.  It  was  because 
the  general  assembly  thought  the  equitable 
doctrines  as  laid  down  in  Busbee  v.  Macey, 
S5  N.  C.  820,  and  Busbee  v.  Lewis,  Id.  332, 
and  like  cases,  Inconvenient  or  unjust,  that 
the  above  act  of  18d3  was  passed.  If  de- 
fendant had,  as  permitted  under  section  2 
of  said  act,  disclaimed  any  interest  in  the 
property.  Judgment  could  not  have  gone 
against  him  for  costs.  But  having  asserted 
his  claim  and  lost,  he  cannot  now  plead  the 
Invalidity  of  his  own  claim  as  ground  to  dis- 
miss the  action.    Error. 


(129  N.  c.  11) 

MAKELT  et  al.  v.  A.  BOOTHB  00.  et  al. 

(Supreme  Oourt  of  North  Oarolina.     Sept  10, 

1001.) 

TROVER  AND  CONVERSION— VBNUBS—RBMOVAL 
OP  0T8TBRS— INJURY  TO  ULND. 

A  defendant  in  an  action  for  damages  for 
conversion  of  oysters  wrongfully  taken  from 
plaintiff's  oyster  beds  cannot  have  a  change  of 
venue  to  the  county  in  which  the  beds  are  sit- 
uated on  the  ground  that  the  action  was  one 
in  reality  for  injury  to  the  land. 

Appeal  from  superior  court  Chowan  coun- 
ty; Allen,  Judge. 

Action  by  M.  Makely  and  another  against 
the  A.  Boothe  Company  and  others.  An  or- 
der was  entered  denying  a  change  of  venue, 
and  defendants  appeal.    Affirmed. 

Chas.  F.  Warren  and  W.  M.  Bond,  for  ap- 
pellants. Shepherd  ft  Shepherd  and  Pruden 
ft  Pruden,  for  appellees. 

MONTGOMERY,  J.  The  plaintiffs  in  thehr 
complaint  alleged  that  the  defendants  receiv- 
ed from  John  M.  Flowers  and  others  certain 
quantities  of  oysters  which  Flowers  and  oth- 
ers had  wrongfully  and  unlawfully  taken 
from  the  plaintiffs'  oyster  grounds,  situated 
in  Hyde  county,  with  full  knowledge  that  the 
oysters  had  been  wrongfully  and  unlawfully 
taken  from  the  plaintiffs'  oyster  grounds,  and 
that  the  defendants  converted  the  oysters  to 
their  use.  The  oysters  -were  .alleged  to  be 
worth  $2,(X)0,  and  the  action  was  brought 
against  the  defendants  for  the  conversion  of 
the  same  (trover)  and  for  damages.  The  de- 
fendants denied  the  main  allegations  of  the 


complaint,  and  prayed  for  a  change  of  roiue, 
under  subdivision  1  of  section  100  of  the  Code, 
insisting  that  the  action  was  In  reality  <Hie 
for  trespass  upon  and  Injury  to  land  In  Hyde 
county;  the  oysters  being  regarded  as  a  part 
of  the  real  estate.  The  court  refused  to  re- 
move the  action  to  Hyde  county  for  trlal«  and 
the  defendants  excepted  and  appealed. 

Whatever  might  be  the  nature  of  the  prop- 
erty In  the  oysters  while  they  were  In  the 
oyster  grounds,  they  became  personal  prop- 
erty upon  being  removed  from  their  beds. 
The  oysters  could  have  been  recovered  as  per- 
sonal property,  or.  If  not  to  be  found,  an  ac- 
tion for  the  conversion  of  personal  property 
could  have  been  maintained  against  any  one, 
—the  original  wrongdoer  or  any  subsequent 
one.  Lee  v.  McKay,  25  N.  C.  20.  It  could 
not  be  that  the  owner  of  personal  property, 
such  as  oysters  taken  from  their  beds  or  tim- 
ber cut  from  the  land,  would  have  to  go  to 
the  county  in  which  the  land  was  situated, 
and  bring  an  action  in  trespass  for  injury  to 
real  estate  for  redress.  There  was  no  error 
In  the  ruling  of  his  honor.    No  error. 


(1»  N.  c.  1) 

SHIELDS  et  al.  v.  NOBFOLK  ft  O.  R.  CO. 

(Supreme  Court  of  North  Carolina.     Sept.  10, 

1001.) 

RAILROADS— RIGHT   OF    WAT— CONDBMNATIGN 

PROCEEDINGS— BASEMENT— BUILDINGS 

ON   WAY— FIRES— LIABILITY. 

1.  Under  Code,  (  1046,  providing  that  parties 
to  proceedings  to  condemn  land  for  railroad 
purposes  shall  be  devested  and  barred  of  all 
right,  estate,  and  interest  in  such  land  during 
the  corporate  existence  of  -  the  railroad  com- 
pany, such  company  acquires  only  an  easement 
on  the  land  condemned,  with  the  right  to  ac- 
tual possession  of  so  much  only  thereof  as  Is 
necessary  for  the  operation  of  the  road  and  to 
protect  it  against  contingent  damages;  and 
hence  a  house  situated  on  the  right  of  way  at 
the  time  of  condemnation  proceedings  does  not 
become  the  absolute  property  of  the  company. 

2.  A  railroad  company  permitting  dry  ^rass 
and  broom  straw  to  accumulate  and  remau  on 
its  right  of  way  is  liable  for  the  loss  of  a  house 
and  contents  situated  on  the  right  of  way  by 
a  fire  caused  by  a  spark  from  such  company's 
engine  lighting  on  and  igniting  the  graas  and 
straw,  by  which  it  was  communicated  to  the 
house. 

Appeal  from  superior  comrt,  Halifax  conn* 
ty;  McNeill,  Judge. 

Action  by  M.  A.  Shields  and  others,  execu- 
tors of  the  estate  of  James  G.  Shields,  de- 
ceased, against  the  Norfolk  &  Carolina  Rail- 
road Company.  From  a  Judgment  in  faror 
of  plaintiffs,  defendant  appeals.    Affirmed. 

George  Cowper,  for  appeUant  W.  A.  Dnnn, 
for  appellees. 


PURCHES,  C.  J.  This  la  an  action  for 
damages  against  defendant  for  bnmhig  a 
house  and  a  lot  of  peanuts  belonging  to  plain* 
tiffs.  The  case  comes  to  us  upon  the  appeal 
of  defendant,  upon  the  following  facts  agreed, 
and    Judgment    thereon    for    the    plalntllfs: 
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'The  following  facts  are  admitted:  (1)  That 
James  G.  Shields,  the  testator  of  the  plain- 
tiffs, at  the  time  of  the  condemnation  of  the 
right  of  way  of  the  defendant,  was  the  owner 
of  a  large  farm  over  which  the  right  of  way 
aforesaid  was  located,  and  the  plaintiffs  now 
own  the  same  nnder  the  provisions  of  his 
wiU.  (2)  That  at  the  time  of  the  condemna- 
tion of  the  right  of  way  there  was  located 
thereon  a  common  tenant  house  which  was 
then  nsed  by  the  testator  as  such,  and  which 
has  since  been  used  and  occupied  by  the 
plaintiffs  for  the  purposes  of  their  farm  until 
the  time  of  the  fire  hereinafter  mentioned. 
(3)  That  a  short  time  before  said  fire  the 
plaintiffs  had  said  house  repaired  at  a  cost 
of  $25,  which  was  without  the  knowledge  or 
consent  of  the  defendant,  and  had  stored 
therein  picked  peanuts  of  the  value  of  ($80) 
eighty  dollars.  (4)  That  said  house  was  whol- 
ly on  the  right  of  way.  (5)  That  the  right 
of  way  was  acquired  by  the  defendant  by 
regular  condemnation  proceedings.  (6)  That 
In  the  month  of  December,  1898,  a  fire  orig- 
inated on  the  right  of  way  at  a  point  200 
yards  from  said  house,  from  sparks  from 
one  of  Its  engines,  and  the  said  house  and 
peanuts  were  entirely  consumed.  (7)  That 
the  defendant's  engine  was  equipped  with  an 
approved  and  modem  spark  arrester,  which 
was  In  actual  use  at  the  time  of  the  fire,  and 
the  engine  was  carefully  and  skillfully  man- 
aged by  a  competent  engineer.  (8)  That  the 
defendant  permitted  dry  grass  and  broom 
straw  to  accumulate  on  Its  right,  of  way< 
which  was  ignited,  by  sparks  from  Its  en- 
gine, by  which  the  fire  was  .communicated  to 
said  house.  (9)  That  the  use  and  occupation 
of  said  house  was  without  the  knowledge  or 
consent  of  the  defendant,  but  the  defendaint 
has  never  notified  the  plaintiffs  to  vacate  said 
house*  or  to  discontinue  Its  use.  (10)  That 
the  value  of  the  house  at  the  time  of  the 
fire  was  $40.  (11)  That  the  value  of  the 
peanuts  In  the  house  at  the  time  of  the  fire 
tn  December,  1898,  was  $80.  (12)  That  at 
the  time  of  the  fire  there  was  dry  grass 
and  broom  straw  on  defendant's  right  of  way 
between  its  roadbed  and  the  house,  and  plain- 
tiffs did  not  remove  any  dry  grass  or  broom 
straw  from  the  right  of  way,  though  they 
could  have  done  so."  And  It  seems  to  us 
that  upon  the  facts  agreed  the  judgment  of 
the  court  below  must  be  affirmed.  The  de- 
fendant contends  that,  it  being  agreed  that 
the  house  was  on  defendant's  right  of  way, 
it  was  defendant's  house,  and  it  should  not 
be  made  to  pay  for  burning  its  own  house, 
and,  as  the  house  belonged  to  defendant, 
plaintiffs  had  no  right  to  use  it,  and  If  they 
put  peanuts  in  the  house  of  defendant,  and 
they  bumedj  the  defendant  is  not  liable  for 
their  loss.  For  this  position  the  defendant 
cites  section  1946  of  the  0)de,  which  provides 
that  all  persons,  parties  to  proceedings  to 
condemn  land  for  railroad  puri>06es,  "shall 
be  devested  and  barred  of  all  right,  estate, 
and  interest  In  such  real  estate  during  the 


corporate  existence  of  the  company  afore- 
said." This  act  seems  to  have  been  passed 
in  1871,  and  It  must  be  admitted  that  it  uses 
very  strong  language.  But  It  cannot  be  sup- 
posed that  It  has  been  entirely  overlooked 
by  the  profession  and  the  courts  for  30  years; 
and  this  court  has  so  often,  since  its  enact- 
ment, held  that  a  railroad  only  acquired  an 
easement  upon  the  land  under  condemnation 
proceedings,  that  we  must  take  it  to  have 
put  that  construction  upon  the  act  of  1871. 
Railroad  Co.  v.  Stiugeon,  120  N.  G.  226,  25 
S.  E.  779;  Beach  v.  Railroad  Go.,  120  N.  a 
498,  26  S.  E.  703;  Lassiter  v.  Railroad  Co., 
126  N.  G.  509,  36  &  E.  48;  Geer  v.  Water 
Co.,  127  N.  G.  349,  87  S.  E.  474;  Blue  v. 
Railroad  Co..  117  N.  G.  644,  23  S.  B.  275. 
In  the  case  of  Blue  v.  Railroad  Go.  this  lan- 
guage is  used  by  the  court:  "The  right  of 
railway  companies  is,  by  Judgment  of  con- 
demnation, made  subject  to  occupation  where, 
and  only  where,  the  corporation  finds  it  nee- 
essaJT  to  take  actual  possession  In  further- 
ance of  the  ends  for  which  the  company 
was  created.  The  damages  are  not  assessed 
upon  the  idea  of  a  proposed  actual  dominion, 
occupation,  and  perception  of  the  profits  of 
the  whole  right  of  way  by  the  corporation, 
but  the  calculation  is  based  upon  the  principle 
that  possession  and  exclusive  control  will  be 
asserted  only  over  so  much  of  the  condemned 
territory  as  may  be  necessary  for  corporate 
purposes,  such  as  additional  tracks,  ditches, 
and  houses  to  be  used  for  station  houses  and 
section  hands.  Unless  the  land  is  needed  for 
some  such  use,  the  occupation  and  cultivation 
by  the  owner  of  the  servient  tenement  will 
be  disturbed  only  when  it  becomes  necessary 
for  the  company  to  enter  in  order  to  remove 
something  which  endangers  the  safety  of  its 
passengers,  or  which  might,  if  undisturbed, 
subject  the  owner  to  liability  for  injury  to 
adjacent  lands  or  property.  -Ward  v.  Rail- 
road Co.,  113  N.  a  566.  18  S.  E.  211,  and 
Id.,  109  N.  G.  358.  13  S.  B.  920.  The  de- 
fendant company  was  liable  if  grass  and 
other  inflammable  material,  negligently  left 
upon  its  right  of  way,  was  ignited  by  sparks 
from  its  engine,  for  any  damage  to  adjacent 
landowners,  caused  by  the  spreading  of  the 
fire.  8  Am.  &  Eng.  Enc.  Law,  14;  Black  v. 
Railroad  Co.,  115  N.  C.  667,  20  S.  B.  713,  909." 
This  quotation  from  Blue's  Case  was  approv- 
ed by  the  court  and  quoted  in  the  opinion  in 
Railroad  Co.  v.  Sturgeon,  120  N.  C.  225,  26 
S.  E.  779.  It  therefore  seems  to  be  the  set- 
tled law  in  this  state,  so  far  as  judicial  con- 
struction can  settle  a  question,  that  a  rail- 
road company,  by  condenmation  proceedings, 
only  acquires  an  easement  upon  the  land  con- 
demned, with  the  right  to  actual  possession 
of  so  much  only  thereof  as  is  necessary  for 
the  operation  of  its  road  and  to  protect  it 
against  contingent  damages.  It  also  seems 
to  be  settled  by  these  and  numerous  other 
decisions  of  thlis  court  that  it  is  negligence 
in  a  railroad  company  to  allow  dry  grass  and 
broom  straw  to  accumulate  and  remain  on 
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Its  right  of  way,  and  tha;t  such  companies 
are  liable  to  the  damage  resulting  from  fires 
caused  by  sparks  from  their  engines,  setting 
such  dry  grass  and  broom  straw  on  fire.  The 
facts  agreed  admit  that  dry  grass  and  broom 
straw  were  allowed  to  accumulate  and  re- 
main on  defendant's  right  of  way  in  De- 
cember; that  the  fire  which  destroyed  the 
house  and  peanuts  was  caused  by  a  spark 
from  defendant's  engine  lighting  upon  and 
igniting  said  dry  grass  and  broom  straw  at 
a  point  200  yards  from  the  house.  .This  made 
the  defendant  liable  for  the  house,  and,  we 
think,  for  the  peanuts.  If  the  plaintiffs  had 
the  right  to  use  and  occupy  the  house,— as 
it  seems  they  had,— and  their  property  right- 
fully in  the  house  was  destroyed  by  the 
negligence  of  the  defendant,  we  see  no  rea- 
son why  defendant  is  not  also  liable  for  the 
peanuts.  We  are  not  able  to  distinguish  the 
liability  for  the  one  from  the  other.  If  the 
plaintiffs  had  placed  combustible  matter  on 
defendant's^  right  of  way,  and  the  fire  had 
originated  in  that,  and  destroyed  the  plain- 
tiffs' house  and  peanuts,  it  would  seem  that 
in  that  case  they  could  not  recover;  and  de- 
fendant cited  authorities  tending  to  show 
that  they  could  not.  But  this  question  is  not 
presented  by  the  facts'  agreed,  and  we  do  not 
pass  upon  It 

The  defendant's  principal  contention  is  that 
the  condemnation  proceedings  put  the  abso- 
lute title  to  the  land  condemned  in  the  de- 
fendant, and«  it  being  admitted  that  the  house 
was  on  the  right  of  way,— that  is,  on  the  land 
condemned  to  defendant's  use,— that  the 
house  was  defendant's  property,  the  same  as 
if  defendant  had  bought  the  land  on  which 
it  stood,  paid  for  it,  and  had  obtained  a  deed 
in  fee  simple  therefor.  All  the  authorities 
the  defendant  cites  to  sustain  this  position 
are  decisions  of  other  states,  or  text-books, 
except  Railroad  Co.  v.  McGaskill,  94  N.  C. 
746.  But  it  does  not  seem  to  us  that  any  of 
the  cases  sustain  defendant's  contention. 
Probably  McGasklirs  Case  comes  nearer  do- 
ing so  than  any  authority  cited,  and  we  do 
not  think  it  goes  to  that  extent  But,  if  it 
ever  could  have  been  considered  authority 
for  the  position  contended  for  by  defendant, 


it  has  not  been  ao  considered  slnoe  the  case 
of  Blue  V.  Bailroad  Co.,  supra,  as  that  case 
expressly  holds  to  the  contrary,  and  over- 
rules McCaskill's  Case,  if  it  announced  any 
such  doctrine  as  that  And  Blue's  Case  has 
been  expressly  approved  and  followed  by  this 
court  since  Its  first  announcement  Bailroad 
Co.  V.  Sturgeon,  120  N.  C.  226,  26  S.  B.  779. 
l?he  doctrine  that  the  railroad  has  acquired 
and  paid  for  the  land  and  the  buildings  on 
the  same  by  condemnation  proceedings  is  fully 
discussed  in  Blue's  Case  and  Sturgeon's  Case, 
where  it  is  expressly  held  that  this  is  not 
so;  that  these  assessments  were  never  in- 
tended to,  and  in  fact  did  not,  include  the 
freeihold  value  of  the  property  condemned; 
that  it  was  never  expected  that  the  roads 
woiild  claim  the  actual  possession  and  enjoy- 
ment of  any  more  of  said  lands  than  were 
necessary  for  their  operation  and  for  their 
protection.  If  this  is  true,— as  we  have  every 
reason  to  believe  It  is,— It  would  be  monstrous 
to  allow  them,  under  su<;h  titles,  to  assume 
and  take  actual  possession,  and  occupy  all 
the  houses  within  100  feet  of  their  roadbed, 
and  turn  the  occupants  out  If  this  were  so. 
what  would  become  of  Salisbury,  through 
which  the  North  Carolina  Bailroad  runs, 
where  many  of  its  valuable  houses  stand 
within  less  than  SO  feet  of  its  roadbed,  and 
were  there  many  years  before  the  road  was 
located?  Were  they  paid  for?  And  are  they 
to  be  occupied  by  the  railroad  and  its  lessees 
and  tenants,  and  the  owners  turned  out  of 
possession?  If  this  were  so,  what  would  be- 
come of  Hickory?  what  of  Marshall,  where 
there  is  hardly  a  house  in  the  town  but  would 
belong  to  the  railroad,  including  the  court 
house  and  public  jail?  Have  these  been  as- 
sessed and  paid  for  by  the  railroad?  The 
question  seems  to  have  been  settled  by  the 
decisions  of  this  court  that  the  railroad  only 
acquired  an  easement  to  be  used  for  the  ben- 
efit and  protection  of  the  road  in  its  being 
operated,  and  not  as  a  means  of  acquiring 
property  for  th6  benefit  of  the  corporation; 
and,  as  it  seems  to  us  that  it  has  been  settled 
in  accordance  with  Justice,  we  have  no  dis- 
position to  disturb  what  has  been  done.  The 
judgment  will  be  afllrmed. 
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(93  To.  M8) 

DAVIS  T.  GOMMONWBAI/TEL 

(Supreme  Goart  of  Appeals  of  YirginUu    Sept. 

12,  1901.) 

CRIMINAL  LAW— ATTEMPT  TO  POISON  WBLL— 
EVIDBNCB-6UFFICIBNCT. 

The  wife  of  defendant,  in  a  profleoation 
for  poisoning  a  well,  while  testifying  for  the 
commonwealth,  produced  a  letter  written  to 
her  by  defendant,  to  the  effect  that  she  was 
wrong  as  to  her  hearing  him  go  to  the  pump 
from  a  certain  store,  and  that  if  she  heard  any 
one  it  was  B.,  a  colored  man  with  whom  he 
had  been  playing  cards,  which  letter  was  ad- 
mitted in  eyidence.  The  prosecution  then  in- 
troduced colored  men  by  the  name  of  B.  to 
show  that  they  were  not  at  the  store,  and  that 
there  were  no  others  by  that  name  in  the 
neighborhood.  The  other  evidence  was  insufEI- 
cient  to  warrant  a  conrictlon.  Held,  that  the 
conilict  in  the  defendant's  statement  in  the  let- 
ter and  those  of  the  witnesses  was  but  a  cir- 
cumstance to  be  considered  by  the  Jury,  sup- 
plied no  fact  needed  to  connect  the  prisoner 
with  the  offense,  and  added  nothing  to  the  in- 
criminating force  of  the  other^  eTidence;  and, 
the  presumption  of  defendant's  innocence  not 
being  overcome,  he  was  entitled  to  an  acquittal. 

Error  from  Fauquier  county  cotirt 
H.  A.  Davis  was  convicted  for  poisoning  a 
well,  and  he  brings  error.    Reversed. 

Mowe  &  Keith,  for  plaintlfl  In  error.  A. 
J.  Montague,  Atty.  Gen.,  for  the  Common- 
wealth. 

CARDWBLL,  J.  H.  A.  Davis  was  Indict- 
ed In  the  county  court  of  Fauquier  county 
for  i)oisonlng  a  well,  and  was  convicted,  and 
sentenced  to  four  years'  imprisonment  in  the 
penitentiary.  The  Judge  of  the  circuit  court 
awarded  him  a  new  trial,  and  at  that  trial  he 
was  again  couTlcted,  and  sentenced  to  a  like 
imprisonment  This  court  at  its  March  term, 
1901,  set  aside  that  Judgment  and  verdict, 
and  awarded  him  a  new  trial.  99  Va.  — ^ 
38  S.  E.  191.  A  third  trial  has  been  had,  and 
the  same  verdict  and  Judgment  have  been 
rendered  against  the  prisoner,  and  this  court 
has  awarded  him  a  writ  of  error;  the  writ 
having  been  denl^  by  the  Judge  of  the  cir- 
cuit court 

The  facts  spread  upon  the  reconnfl  are  prac- 
tically the  same  as  those  which  appeared 
In  the  former  record  in  this  court  and  they 
are  fully  stated  in  the  opinion  of  the  court, 
supra. 

The  testimony  relied  on  by  the  common- 
wealth at  the  last  trial  differs  from  that  at 
the  preceding  trfail  only  in  the  following  par- 
tlccdars:  Mrs.  Davis,  the  wife  of  the  pris- 
oner, while  testifying  for  the  commonwealth, 
produced  a  letter'  written  to  her  by  the  pris- 
oner, and  dated  October  8,  1900.  In  this  let- 
ter he  says:  '  "I  know  you  do  not  think  I 
ever  tried  to  poison  you,  and  you  are  certain- 
ly wrong  about  hearing  me  come  to  Stewartfs 
pump  on  the  night  of  December  10th.  If 
you  heard  anybody  leave  the  store,  It  was 
Baker,  a  colored  man  whom  I  was  playing 
cards  with  that  night  I  never  thought  you 
could  have  heard  him  when  he  left  though 
39  S.B.-37% 


he  wore  large,  heavy  boots,  and  usually  slams   ' 
the  door  when  he  goes  out** 

The  letter  having  been  admitted  in  evi- 
dence, the  commonwealth  Introduced,  over 
the  objection  of  the  prisoner,  Nelson  and 
Henry  Baker  to  prove  that  only  three  col- 
ored men  by  the  name  of  Baker  were  living 
at  Meetze  station,  the  locality  of  the  pris- 
oner's store,  and  that  neither  of  the  wit- 
nesses was  playing  cards  with  kim  on  the 
night  in  question.  Nelson  Baker  says  that 
he  did  not  remember  playing  cards  with  the 
accused  Sunday  or  Monday  night  for  over 
three  years;  that  he  and  his  two  brothers, 
Henry  and  James,  were  the  only  colored 
men  by  the  name  of  Baker  he  knew  of  liv- 
ing in  the  vicinity  of  Meetsse,  but  there  might 
be  others.  Henry  Baker  says  that  he  was 
not  at  Meetze  station  on  the  night  of  De- 
cember 10th,  was  in  Washington  or  Mary- 
land, and  did  not  get  home  until  the  22d,  and 
it  was  agreed  by  counsel  that  if  James  Baker 
had  been  present  at  the  trial  he,  too,  would 
have  stated  that  he  was  not  playing  cards 
with  the  prisoner  on  the  night  of  the  10th  of 
December,  nor  was  he  there. 

Conceding  that  the  commonwealth  had  the 
right  to  Introduce  Nelson,  Henry,  and  James 
Baker  to  contradict  the  statement  made  by 
the  prisoner  in  the  letter  of  October  8,  1900, 
it  had  itself  introduced  in  evidence,  as  to 
which,  in  the  view  that  we  take  of  this  case, 
it  is  unnecessary  for  us  to  express  an  opin- 
ion, the  conflict  between  the  statement  of 
the  Bakers  and  that  made  by  the  prisoner 
in  the  letter  was  but  a  circumstance  to  be 
considered  by  the  Jury,  and  supplied  no  fact 
needed  to  connect  the  prisoner  with  the  of- 
fense of  which  he  was  charged,  and  added 
nothing  to  the  incriminating  force  of  the 
evidence,  which  we  have  already  said  was 
wholly  insufficient  to  warrant  his  conviction. 

It  was  for  the  commonwealth  to  prove— 
first,  the  corpus  delicti;  second,  that  the  ac- 
cused committed  the  offense;  und  to  war- 
rant a  conviction  the  evidence  should  Ife 
such  as,  if  true,  would  exclude  all  rational 
doubt  of  the  guilt  of  the  accused.  He  Is  pre- 
sumed to  be  Innocent  until  his  guilt  Is  es^b- 
Ilsbed,  and  he  is  not  to  be  prejudiced  by  the 
Inability  of  the  commonwealth  to  point  out 
any  other  criminal  agent  nor  is  he  called 
upon  to  vlndicajte  his  own  Innocence  by  nam- 
ing the  guilty  man.  He  rests  secure  in  that  * 
presumption  of  innocence  until  the  proof  is 
adduced  which  establishes  his  guilt  beyond 
a  reasonable  doubt  and  whether  the  proof 
be  direct  or  circumstantial,  it  must  be  such 
as  excludes  any  rational  hypothesis  of  the 
innocence  of  the  accused.  The  guilt  of  a 
party  Is  not  to  be  inferred  because  the  facts 
proved  are  consistent  with  his  guilt  but  they 
must  be  inconsistent  with  his  innocence. 
Johnson's  Case,  29  Grat  790;  McBride  v. 
Com.,  96  Va.  826,  30  S.  B.  454;  Brown  v. 
Com.,  97  Va.  791,  34  S.  E.  882,  and  authori- 
ties  cited; 

We  are  aware  of  the  weight  which  oui^ht 
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to  be  given  to  three  concurring  yerdlcts  ap- 
proved by  the  learned  Judge  who  presided  at 
the  trial,  but,  in  the  light  of  the  well-recog- 
nized principles  stated  above,  we  can  reach 
no  other  conclusion  than  that  the  evidence 
does  no  more  than  create  a  suspicion  of  the 
prisoner's  guilt  It  may  be  said  that  the 
facts  shown  are  consistent  with  his  guilt, 
but  they  are  also  consistent  with  his  inno- 
cence, and  therefore  do  not  amount  to  that 
degree  of  proof  which  connects  him  with  the 
offense  and  warrants  his  conviction. 

The  Judgment  must  be  reversed,  the  ver- 
dict set  aside,  and  the  cause  remanded  to 
the  county  court  of  Fauquier  county,  for  a 
new  trial,  if  the  court  and  prosecuting  attor- 
neys consider  that  a  better  case  against  the 
prisoner  can  be  made  out 
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THOMAS  V.  SNEAD. 


(Supreme  Oourt  of  Appeals  of  Virginia.    Sept 

12,  1901.) 

MUNICIPAL    CORPORATIONS— AUTHORITY    TO 

EXEMPT  FROM  LICENSE  TAX— U- 

CBNSB  TAXES— STATUTES. 

1.  Acto  189&-96,  p.  213,  §  3,  authorises  the 
city  of  L.  to  tax  real  and  personal  property  in 
the  city,  corporations,  and  all  stocks  in  in- 
corporated Joint-stock  companies  doing  business 
therein,  and  section  5  provides  that  manufac- 
turers may  be  taxed  whether  taxed  by  the  state 
or  not  and  that  the  council  mi^ht  lay  a  direct 
tax,  or  require  a  license  tax  under  such  regula- 
tions as  It  might  prescribe.  HM,  that  the 
council  could  not  exempt  the  capital  of  certain 
Joint-stock  companies  and  of  one  partnership 
from  taxation,  the  power  to  exempt  not  being 
capable  of  implication. 

2.  Const,  art  10,  §  1,  provides  that  all  taxa- 
tion shall  be  equal  and  uniform,  and  all  prop- 
erty be  taxed  In  proportion  to  its  value,  and 
section  4  authorizes  the  general  assembly  to 
levy  a  tax  on  licenses  to  persons  engaged  in 
certain  designated  employment  and  on  all  other 
business  which  cannot  be  reached  by  the  ad 
valorem  system.  Acts  1889-90,  pp.  201,  214, 
impose  a  property  tax  on  capital  stock  of  cor- 
porations and  capital  of  individuals  engaged  in 
manufacturing.  Held,  that  Acts  1895-96,  p. 
218,  empowering  the  city  of  L.  to  lay  a  direct 
tax  or  license  tax  on  the  business  of  manu- 
facturing, was  void,  and  ordinances  passed  In 
pursuance  of  this  power,  imposing  a  license 
tax  on  manufacturers,  were  inoperative,  the 
same  being  taxed  under  the  ad  valorem  system. 

Error  from  circuit  court  of  city  of  Lynch- 
burg. 
^       Action    between    one    Thomas    and    one 
Snead.    From  the  Judgment  Thomas  brings 
error.    Reversed. 

John  G.  Haythe  and  Harrison  &  Long,  for 
plaintiff  in  error.  SL  C.  Manson,  Jr.,  and 
Blacliford,  Horsley  ft  Blacliford,  for  defend- 
ant in  error. 

BUCHANAN,  J.  The  principal  question 
involved  in  this  case  Is  the  validity  of  cer- 
tain ordinances  of  the  city  council  of  the 
city  of  Lynchburg  exempting,  or  attemt>ting 
to  exempt,  from  taxation  the  capital  stock 
of  eight  Joint-stock  companies  and  the  capi- 

*  of  one  partnership,  all  manufacturing 
doing  business  in  the  city. 


The  exempting  ordinances  are  substantial- 
ly the  same,  and  the  following  is  a  copy  of 
the  ordinance  exempting  the  Lynchburg 
Plow  Works,  one  of  the  'eight  Joint-stock 
companies: 

"Be  it  ordained  by  the  council  of  the  city 
of  Lynchburg,  that  the  Lynchburg  Plow 
Works  be,  and  the  same  la  hereby,  exempt- 
ed from  taxation  on  capital  Invested  in  busi- 
ness for  a  period  of  ten  years  from  Decem- 
ber 3,  1897.  Nothing  herein  contained,  how- 
ever, shall  be  construed  as  exempting  said 
Lynchburg  Plow  Works  from  a  taxation  on 
realty  as  usually  levied  by  law.** 

By  section  3  of  chapter  8  of  the  charter 
of  the  city  (Acts  1895-90,  p.  213),  the  city 
council  was  authorized  to  tax  (among  other 
things,  and  with  certain  limitations,  not  ma- 
terial to  this  case)  all  real  and  personal 
property  In  the  city*  all  corporations  doing 
business  or  having  their  principal  office  in 
the  city,  all  capital  of  persons  having  a  place 
of  business  or  doing  business  in  the  city, 
and  all  stocks  In  incorporated  Joint-stock 
companies  doing  business  therein:  provided, 
that  no  capital  should  be  taxed  when  a  li- 
cense or  other  tax  was  imposed  upon  the 
business  in  which  said  capital  was  em- 
ployed. 

By  section  6  of  the  same  chapter,  the  city 
council  was  authorized  to  Impose  a  tax  upon 
persons  engaged  in  a  number  of  designated 
business  enterprises,-^mong  others,  upon 
manufacturers;  and  also  upon  any  other  per- 
son or  employment  which  It  might  deem 
proper,  whether  such  person  or  employment 
was  therein  specially  enumerated  or  not 
and  whether  any  tax  was  imposed  thereon 
by  the  state  or  not  That  section  further 
provides  that  "as  to  all  such  persons  or  em- 
ployments the  council  might  lay  a  direct  tax 
or  might  require  a  license  tax  therefor  un- 
der such  regulations  as  it  might  prescribe 
and  levy  a  tax  thereon,"  subject  to  the  pro- 
visions of  the  third  section  of  that  chapter. 

Acting  under  those  provisions  of  Its  char- 
ter, the  city  council,  by  sections  00,  61,  and 
03  of  its  license  ordinance,  imposed  a  gradu- 
ated license  tax  upon  persons  engaged  in 
certain  designated  employments,  and  by  sec- 
tion 62  of  the  same  ordinance  imposed  upon 
every  person  engaged  In  manufacturing  any 
article  not  otherwise  specified  a  license  tax 
of  4^1*50  upon  every  |100  of  capital  engaged 
in  such  business. 

Under  those  provisions  the  capital  stock 
of  the  Joint-stock  companies  and  the  capital 
of  the  partnership  in  question  were  clearly 
liable  to  a  license  tax.  If  the  city  council 
had  the  right  to  impose  such  a  tax  upon 
manufacturers;  and  they  should  have  been 
assessed  tlierewith,  unless  the  city  council 
had   the   power  to  pass   the  several  ordi- 
nances relieving  them  from  such  tax. 

Although  there  are  some  expressions  of 
opinion  in  our  cases  upon  the  subject  It  is 
still  an  open  question  whether,  under  the 
provisions  of  article  10  of  the  constitutioD, 
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the  legislature  has  the  power  to  exempt 
property  from  taxation  beyond  the  subjects 
named  In  section  3  of  that  article.  Whiting 
V.  Ttown  of  West  Potnt,  88  Va.  905,  14  S.  B. 
696,  15  L.  R.  A  860,  29  Am.  St  Bep.  760. 
But,  if  It  were  conceded  that  the  legislature 
has  such  power,  It  has  not  conferred  It  upon 
the  city  of  Lynchburg.  There  Is  nothing 
said  in  Its  charter  about  making  exemptions. 
In  the  absence  of  such  authority,  has  Its 
council  the  power  to  pass  the  ordinances  in 
question? 

The  power  to  exempt  from  taxation,  like 
the  power  to  tax.  Is  an  Incident  of  sover- 
eignty, and  cannot  be  exercised  by  a  munici- 
pal corporation  unless  such  power  has  been 
granted  by  the  state. 

This  was  so  held  in  the  case  of  Whiting 
V.  Town  of  West  Point,  supra,  where, this 
question  arose,  and  Its  determination  was 
necessary  to  a  decision  of  the  case.  Judge 
Lewis,  who  delivered  the  opinion  of  the 
court  in  that  case,  reviews  at  length  its 
former  decisions  relied  on  as  persuasive  or 
conclusive  authority  upon  the  question  In- 
volved, and  clearly  shows  that  the  question 
was  then  an  open  one  in  this  state,  and 
reaches  the  conclusion,  upon  reason  and  au- 
thority, that  a  municipal  corporation  has  no 
inherent  power  to  exempt  from  taxation  any 
property  which,  by  Its  charter,  It  Is  author- 
ized to  tax. 

It  Is  true,  as  argued,  that  two  of  the 
judges  dissented  from  the  opinion  of  the 
court  In  that  case.  Upon  what  precise 
ground  they  based  their  dissent  the  report 
of  the  case  does  not  show,  as  no  dissenting 
opinion  was  filed.  But,  whatever  may  have 
been  the  ground  of  their  dissent,  we  are  of 
opinion  that  the  conclusion  reached  by 
the  majority  of  the  court  was  right  upon 
principle,  is  in  full  accord  with  the  prior  and 
subsequent  decisions  of  this  court  as  to  the 
limited  powers  of  municipal  corporations, 
and  is  sustained  by  the  great  weight  of 
authority  outside  of  the  state. 

Judge  Cooley,  In  his  work  on  Taxation  (2d 
Ed.,  p.  201),  says,  in  discussing  this  question, 
that:  "Pertaining,  as  it  does,  to  the  sover- 
eign power  to  tax,  the  inferior  municipalities 
of  the  state  are  not  possessed  of  it,  and 
they  cannot,  therefore,  make  exemptions  ex- 
cept as  expressly  authorized  by  the  state.*' 

"And  It  would  obviously  not  be  within 
the  competency  of  the  legislature,"  he.  con- 
tinues, "to  confer  a  general  power  to  make 
exemptions,  since  this  would  be  nothing 
short  of  a  general  power  to  establish  in- 
equality. Exemptions,  when  properly  made, 
must  be  determined  in  the  legislative  discre- 
tion; but  even  this  is  not  untrammeled.  It 
Is  not  an  arbitrary  discretion,  and  there 
must  underlie  Its  exercise  some  principle  of 
public  policy  which  can  support  a  presump- 
tion that  the  public  Interest  will  be  subserv- 
ed by  the  exemptions  which  are  allowed." 

Again,  on  page  215,  he  says:  "It  would  be 
difficult  to  conceive  of  a  Justifiable  exemp- 


tion law  which  should  single  out  individuals 
or  cor];>oratlons  or  single  articles  of  property, 
and,  taking  them  out  of  the  class  to  which 
they  belong,  make  them  the  subject  of  capri- 
cious legislative  favor.  Such  favoritism  could 
make  no  pretense  to  equality.  It  would  lack 
the  semblance  of  legitimate  tax  legislation. 
It  is  certain  that  municipal  bodies  or  taxing 
officers  have  no  authority  to  make  such  ex- 
emptions, unless  expressly  empowered  by 
legislation.  •  ♦  •  The  motives  of  the  ex- 
emption, or  the  beneficial  purposes  expected 
to  be  accomplished  by  it,  can  make  no  dif- 
ference." 

Desty,  In  his  work  on  Taxation  (volume  1, 
p.  406),  says:  **The  Imposition  of  and  exemp- 
tion from  taxation  must  be  by  one  and  the 
same  state  authority,— that  of  legislation; 
hence  towns  and  cities,  etc.,  cannot  exempt 
property  from  taxation,  or  discriminate  in  fa- 
vor of  any  property,  as  the  power  to  exempt 
property  from  taxation  is  not  included  In  the 
power  to  tax.  It  must  be  specially  confer- 
red." 

In  12  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  2S3, 
which  is  the  most  recent  discussion  of  the 
question  that  we  have  seen,  and  where  nu- 
merous cases  are  cited,  the  rule  upon  the  sub- 
ject is  as  follows,  viz.:  "That  a  municipal 
corporation  possesses  no  inherent  power  to 
create  exemptions  from  taxation,  nor  can 
such  a  power  be  implied  from  a  delegation  of 
the  power  to  tax,  but  It  exists  only  where  the 
legislature  has  expressly  granted  it,  and  can 
be  exercised  only  within  the  limits  of  such 
grant" 

In  addition  to  the  cases  cited  in  the  opinion 
of  the  court  In  Whiting  v.  Town  of  West 
Point  on  this  subject,  see  City  of  New  Or- 
leans V.  St.  Charles  R.  Co.,  28  La.  Ann.  497; 
City  of  Tampa  v.  Kaunitz,  39  Fla.  683,  23 
South.  416.  (53  Am.  St.  Rep.  202;  City  of 
Louisville  V.  Board  of  Trade,  90  K5\  409.  14 
S.  W.  408.  9  L.  R.  A  629;  OartersviDe  Water- 
works V.  City  of  Cartersvllle,  89  Ga.  689,  16 
S.  B.  70;  Hayzlett  v.  City  of  Mt.  Vernon,  33 
Iowa,  229;  Mack  v.  Jones,  21  N.  H.  393;  City 
of  New  Orleans  v.  New  Orleans  Sugar  Shed 
Co.,  35  La.  Ann.  548;  and  note  to  15  L.  R.  A 
860. 

We  are  of  opinion,  therefore,  that  the  city 
council  had  no  authority  to  exempt  the  capi- 
tal stock  of  the  Joint-stock  companies  and 
the  capital  of  the  partnership  in  question 
from  taxation,  and  that  the  commissioner  of 
the  revenue,  the  defendant  in  error,  ought  to 
have  assessed  them  with  a  license  tax,  if  the 
ordinance  imposing  a  license  tax  upon  manu- 
facturers is  valid,  and,  if  not,  he  ought  to 
have  assessed  them  with  a  property  tax,  un- 
der sections  4  and  5  of  the  ordinance  of  Feb- 
ruary 23.  1900.  Imposing  a  property  or  ad  va- 
lorem tax  upon  all  the  capital  of  all  Incorpo- 
rated Joint-stock  companies  and  the  capital 
invested,  used,  or  employed  in  any  business 
upon  which  no  license  or  other  tax  was  im- 
posed. 

The  validity  of  the  license  tax  upon  manu- 
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factnrers  or  the  business  of  manufacturing 
Is  denied  by  the  plaintiff  In  error  upon  the 
ground,  among  others,  that  the  capital  stock 
of  corporations  and  the  capital  of  Indlyid- 
uals  engaged  In  manufacturing  are  taxed  by 
the  state  upon  the  ad  valorem  system,  and 
that,  where  such  tax  can  be  levied,  a  license 
tax  cannot  be  imposed. 

By  section  1  of  article  10  of  the  constitu- 
tion It  is  provided  that  taxation,  except  as 
thereinafter  provided,  whether  imposed  by 
the  state,  county,  or  corporate  bodies,  "shall 
be  equal  and  uniform,  and  all  property,  both 
real  and  personal,  shall  be  taxed  In  propor- 
tion to  its  value.**  By  section  4  of  the  same 
article  the  general  assembly  Is  authorized  to 
levy  a  tax  upon  incomes,  upon  licenses  to 
persons  engaged  in  certain  designated  em- 
ployment, and  upon  all  other  business  which 
cannot  be  reached  by  the  ad  valorem  system. 

Under  these  provisions  of  the  constitution 
the  general  assembly  has  no  power  to  levy 
a  license  tax  upon  any  employment  or  busi- 
ness other  than  those  named  in  the  fourth 
section,  except  in  cases  where  such  business 
cannot  be  reached  by  the  ad  valorem  system. 
Whether  a  business  can  or  cannot  be  reach- 
ed by  the  ad  valorem  system  is  a  question 
primarily  for  the  legislature,  and  its  deter- 
mination of  the  question  cannot  be  held  to  be 
erroneous,  unless  It  is  manifestly  so.  Mor- 
gan y.  Com.,  98  Va.  812,  815,  35  S.  E.  448; 
Com.  V.  Moore  &  Qoodsons,  25  Grat  957. 

The  general  assembly,  for  state  purposes, 
does  not  Impose  a  license  tax  upon  the  busi- 
ness of  manufacturers,  but  imposes  a  prop- 
erty tax  upon  the  capital  stock  of  joint-stock 
companies  and  the  capital  of  individuals  en- 
gaged in  such  business.  Acts  1889-00,  pp. 
2Q1,  214,  etc. 

As  long  as  the  general  assembly  continues 
that  method  of  taxation  for  state  purposes, 
it  is  a  conclusive  determination  that  such 
business  can  be  reached  by  the  ad  valorem 
system,  and,  if  it  can  be,  and  Is  so  reached 
by  that  system  for  state  purx>oses,  it  must  be 
so  reached  when  taxed  by  municipal  corpora- 
tions, for  the  legislature  has  no  power  under 
the  constitution  to  impose  a  license  tax,  or 
to  authorize  a  municipal  corporation  to  do  so, 
upon  any  business  other  than  those  specific- 
ally mentioned  in  section  4  of  article  10  of 
the  constitution,  except  where  it  cannot  be 
reached  by  the  ad  valorem  system. 

The  legislature  having  no  power  to  author- 
ize the  council  of  the  city  of  Lrynchburg  to 
levy  a  license  tax  upon  the  business  of  manu- 
facturing, the  ordinances  Imposing  such  a 
tax  must  be  held  invalid  and  void. 

The  capital  stock  of  the  Joint-stock  com- 
panies and  the  capital  of  the  partnership  in 
question  not  being  assessed  with  a  license 
tax,  nor  liable  to  such  assessment,  they  were 
liable  to,  and  ought  to  have  been  assessed 
with,  a  property  or  ad  valorem  tax,  as  pro- 
vided by  sections  4,  5,  and  6  of  the  ordinance 
of  the  city  council  imposing  a  tax  upon  prop- 
eity  which,  as  we  have  seen,  was  clearly 


broad  enough  to  embrace  them«  and  to  re- 
quire their  assessment  for  taxa-tion. 

The  Judgment  complained  of  must,  there- 
fore, be  reversed,  and  set  aslde^  and  this 
court  will  enter  such  order  as  the  circuit 
court  ought  to  have  entered. 

Reversed. 

WHITTLE,  J.t  absent,  decided  case  In  low- 
er court. 

(99  ▼&.  6S0) 

DAVIS  et  al.  T.  ANDERSON. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

12,  1901.) 

CONTRACTS  —  CONSIDERATION  —  CREDITOR3- 
MORAL  OBLIQATION— PAST  CONSIDERATION 
^CONVBTANCES— nTLB<~LIBN  —  BNFOROE- 
MBNT— IMPBACHMBNT. 

1.  A  contract  founded  on  a  good,  but  not  on 
a  valuable,  consideration  is  voluntary,  and  void 
as  to  creditors. 

2.  A  moral,  obligation  must  be  one  which  has 
been  once  a  valuable  consideration,  but  has 
ceased  to  be  binding  from  some  supervenient 
cause,  in  order  to  be  sufllcient  to  sustain  a  con- 
veyance. 

B.  A  past  consideration,  which  imposed  no 
obligation  at  the  time  It  was  furnished,  is  in- 
sufficient to  support  any  promise. 

4.  Under  Code,  S  2459,  providing  that  every 
conveyance  which  is  not  on  a  consideration 
deemed  valuable  in  law  shall  be  void  as  to 
creditors  whose  debts  shall  have  been  contract- 
ed at  the  time  it  was  made,  where  a  brother  in- 
debted to  insolvency,  after  suit  brought,  devests 
himself  of  all  his  property  by  a  deed  to  his 
sister,  based  on  past  -services  alleged  to  have 
been  rendered  by  her  for  their  mother,  which 
services  were  not  shown  to  have  been  rendered 
at  the  brother's  request,  express  or  implied, 
such  sister  takes  no  title. 

5.  A  grantee  in  a  deed,  whose  Hghts  are  sub- 
ordinate to  those  of  the  grahtor's  creditors, 
cannot  impeach  the  proceedings  of  a  court  of 
chancery  to  enforce  a  lieu  on  the  property  con- 
veyed In  an  independent  suit,  however  irregu- 
lar such  proceedings  may  have  been. 

Appeal  from  circuit  court,  Rockbridge 
bounty. 

Action  by  Fannie  L.  Anderson  against 
Samuel  A.  Davis  and  another  for  the  parti- 
tion of  certain  land.  From  a  Judgm^t  In 
favor  of  plaintiff,  defendants  appeaL  Re- 
versed. 

J.,  J.  L.  &  R.  Bumgardner,  for  appellants. 
C.  S.  W.  Barnes,  for  appellee. 

WHITTLE,  J.  In  June,  1890,  Lucy  F. 
Weeks  brought  an  action  of  assumpsit  in  the 
circuif  court  of  Rockbridge  county  against 
James  T.  Freeman,  a  nonresident,  and  caused 
to  be  issued  an  ancillary  attachment,  which 
was  levied  July  2,  1890,  upon  an  undivided 
moiety  of  116  acres  of  land,  the  property  of 
the  defendant. 

On  July  23,  1S90,  Freeman  executed  a  deed 
by  which  he  conveyed  his  interest  in  the  land 
to  his  sister,  Fannie  L.  Anderson,  "in  con- 
sideration of  the  care  and  attention  of  mj 
mother,  Lucy  Freeman,  who  has  been  blind 
for  the  last  ten  years,  to  me  fully  paid  by 
Fannie  L.  Anderson,  ♦  ♦  •  t^e  receipt 
of  which  is  hereby  acknowledged.**     This  deed 
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was  acknowledged  In  substantial  compliance 
with  the  requirement  of  the  statute,  and  ad« 
mitted  to  record. 

The  defendant  Freeman  appeared,  and 
pleaded  to  the  action^  and,  upon  the  Issue 
joined,  a  verdict  and  Judgment  were  rendered 
against  him  at  the  November  term,  1890. 

No  fiurther  proceedings  were  had  upon  the 
attachment,  and  no  memorandum  was  left 
wfth  the  clerk  to  be  recorded  and  indexed,  a» 
required  by  section  8566  of  the  Oode. 

In  a  suit  in  cliancery,  brought  afterwards 
to  enforce  her  Hen,  the  property  was  sold, 
and  purchased  by  the  plaintiff,  Lucy  F, 
WeekSi  and  she,  having  become  the  owner 
of  the* other  moiety,  sold  and  conveyed  the 
entire  tract  of  116  acres  to  appellants  Samud 
A.  Davis  and  William  J.  Hite.  Thereupon 
Fannie  L.  Anderson  filed  a  bill  In  equity 
against  the  appellants  Davis,  Hite,  and  Lucy 
F.  Weeks,  in  wlUch  she  alleged  that  before 
Lucy  F.  Weeks  had  acquired  any  lien  upon 
the  nndlvided  moiety  of  her  brother,  James 
T.  Freeman,  complainant  had  become  the 
bona  fide  purchaser  thereof  for  valuable  con- 
sideration, and  without  notice,  and  vouched 
the  deed  of  July  28^  1890,  to  sustain  the  al- 
legation. 6he  insisted  that  die  was  not  a 
party  to  the  suit  in  which  her  property  was 
sold,  and  not  bound  by  any  of  the  proceedr 
ings  tbeceln.  A  paper  purporting  to  be  the 
answer  of  Davis  and  Hite^  denying  generally 
the  allegations  of  the  UH,  was  copied  hito 
the  record,  but  seems  never  to  have  been 
formally  filed,  and  was  not  noticed  in  any 
of  the  decrees  in  fhe  cause. 

The  bill  prayed  for  partition  of  the  land, 
and  ^t  appellants  be  i:equired  to  accovint 
to  the  plaintifC  for  the;  rents  and  profits  of 
her  moiety  thereof  during  the  time  they 
were  respectively  in  the  possession  and  en- 
joyment of  the  same. 

The  commissioner  to  whom  the  case  was 
referred  reported  that  the  land  was  not  sus- 
ceptible of  convenient  partition  in  kind,  and 
ascertained  the  amounts  for  which  the  de- 
fendants were  respectively  liable  to  the  plain* 
tiff  for  its  use  and  occupation. 

Exceptions  were  taken  by  the  defendant 
to  the  report,  which  the  court  overruled,  and 
the  r^>ort  was  confirmed.  The  plaintiff  was 
declared  entitled  to  an  undivided  moiety  of 
the  land,  which  was  decreed  to  be  sold  for 
partition,  and  the  amounts  ascertained  to  be 
due  by  the  defendants  to  the  plahitlff  for 
rents  and  profits  were  decreed  against  them 
respectlvdy. 

From  that  decree  this  appeal  was  allowed. 

A  number  of  questions  have  been  raised 
iind  discussed  by  counsel,  chiefly  affecting  the 
regularity  of  the  proceedings  on  the  attach- 
ment and  In  the  suit  in  chancery  in  which 
the  property  bi  controversy  was  sold;  but 
the  view  which  this  court  takes  of  the  mat- 
ter renders  it  unnecessary  to  notice  them  in 
4letaIL 

The  real  question  involved  Is  whether  the 
consideration  in  the  deed  from  Freeman  to 
Ills  sister  was  a  valuable  consideration  or 


merely  a  meritorious  consideration.  If  the 
former,  she  was  clearly  entitled  to  the  re- 
lief accorded  by  the  decree  of  the  trial  court, 
but.  If  the  latter,  it  is  equally  clear  that  she 
was  not  so  entitled,  as  against  the  creditor 
of  her  grantor.  Section  24>59  of  the  Code 
provides  that  "every  gift,  conveyance,  assign- 
ment, transfer,  or  charge,  which  is  not  upon 
a  consideration  deemed  valuable  in  law, 
•  •  •  ifliall  be  Void  as  to  creditors  whose 
debts  shall  have  beeh  contracted  at  the  time 
it  was  made." 

A  deed  founded  upon  a  good,  but  not  tipbn 
A  valuable.  Consideration  Is  considered  mere- 
ly voluntary,  and,  while  bindhig  between  the 
parties,  is  void  as  to  creditors.  Ohit  Ck>nt 
28.  For  a  moral  obligation  to  be  sufllcient  to 
sustain  A  promise  or  conveyance,  it  must  be 
one  which  has  once  been  a  valuable  consid- 
eration, but  which  on  account  of  some  rule  of 
law  was  not  binding  upon  or  enforceable 
against  the  party,  e.  g.  from  infancy  or  Uke 
cause,  or  which  had  ceased  to  be  binding 
from  some  supervenient  cause,  as  the  act  of 
limitations,  the  tntexvention  of  bankruptcy, 
and  the  like.  But  a  past  consideration;  other 
than  of  the  class  referred  to,  which  imposed 
no  legal  oMigatlon  at  the  time  It  arose,  will 
suppott  no  promise  whatever.  Eastwood  v. 
Eenyon,  11  Adol.  &  B.  446;  Barle  v.  Oliver,  2 
Bzch.  71;  Olark,  Oont  201. 

There  Is  not  a  suggestion  tiiat  the  alleged 
past  services  of  the  grantee  for  her  aflUcted 
mother,  the  solc^  consideration  for  the  deed 
in  question,  were  rendered  in  pursuance  of 
a  contract  between  the  grantor  and  herself. 
Such  an  allegation,  If  proved,  would  have  pre- 
sented quite  a  different  question.  But  the 
case  under  consideration  is  one  In  which  a 
brother  Indebted  to  Insolvency,  after  suit 
Iwought,  deresti  hlmsei)f  of  all  the  prop^ty 
which  he  owns  within  the  Jurisdiction  of  the 
court  by  a  deed  to  his  siste^^  based,  upon  past 
services  alleged  to  have  been  rendered  by  her 
for  their  mother.  The  services  were  nelt^her 
alleged  nor  prov^i  to  have  been  performed 
at  tiie  vequest^  of  the  brother,  express  or 
Implied.  Such  a  consldenitlon  is  in  no  sense 
a  valuable  consideration,  and  the  grantee  in 
the  deed  occupied  the  positiim  of  a  volunteer, 
and  not  of  a  bona  fide  purdiaser  for  valua 
There  was  no  legal  obligation  resting  on  ei- 
ther the  son  or  the  daughter  to  care  for  and 
support  their  mother,  and  the  high  moral  ob- 
ligation to  discharge  that  duty  was  as  Incum- 
bent upon  the  one  as  the  other. 

A  past  consideration  which  did  not  place 
the  ^antor  under  a  legal  obligation  at  the 
time  the  services  are  alleged  to  liave  been 
rendered  cannot  be  regarded  a  sufikient  con- 
sideration to  sustain  a  deed  from  an  embar- 
rassed debtor  to  his  sister,  sKecnted  after 
legal  proceedings  had  been  commenced  by  a 
creditor  to  subject  the  property  to  the  pay- 
ment of  his  debt 

While  bona  fide  purchasers  for  value  are  a 
highly  favored  class,  and  courts  of  equity 
are  always  solicitous  to  uph<dd  their  rights^ 
It  would  be  indeed  a  dangarens  precedent  ti 
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enlarge  Hie  doctrine  lo  ae  to  embrace  In  that 
category  alienees  of  debtors  whose  memo- 
ries have  been  refreshed  and  consciences 
quickened  Into  action  and  a  recognition  of 
past  moral  considerations  moving  from  near 
relatione  only  after  suit  brought  to  subject 
their  property. 

This  court,  in  the  recent  case  of  Stonebum- 
er  Y.  Motley,  95  Ya.  788,  30  &  B.  364,  quotes 
with  approbation  the  language  of  Wlghtman, 
J.,  In  Beaumont  t.  Beeve,  8  Q.  B.  488,  that 
"a  precedent  moral  obligation,  not  capable  of 
creating  an  original  cause  of  action,  will  not 
support  an  express  promise,"  and  aidds:  "It 
la  dear  that.  Independent  of  the  express 
promise  on  the  part  of  the  son,  nuide  after 
the  seryloes  were  rendered,  there  could.  In 
this  case,  have  been  no  recoyexy  upon  the 
original  cause  ot  action,  for  It  rested  upon 
no  consideration  from  which  the  law  would 
have  Implied  a  promise  to  pay,  and  therefore 
the  subsequent  promise  Is  insufficient." 

Occupying  the  position  of  a  Tolunteer,  had 
Fannie  h,  Anderson  been  made  a  defendant 
to  the  chancery  cauae  In  which  the  land  was 
sold,  her  deed  would  have  Interposed  no  valid 
defense.  Her  rights,  therefore,  under  said 
conveyance,  being  subordinate  to  those  of  the 
creditor  of  her  grantor,  she  cannot  be  permit- 
ted to  Impeach  those  proceedings  In  the  Inde- 
pendent suit  which  she  has  brought  f<»r  that 
purpose,  however  irregular  they  may  have 
been. 

For  the  foregoing  reasons  the  decree  com- 
plained of  must  be  reversed  and  annulled, 
and  an  order  will  be  made  bere  <Hftm<flatng 
appellee's  blll»  with  costs. 

Beversed. 

(99  Va.  668) 

nOVOKTS  ADM^B  et  al.  r.  KBBFOOTS 

ADlfB  et  ai. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

12,  1901.) 

RB8  JT7DICATA— INTBRLOCUTORT  DBCRBS— 
ADJUDICATION-CONCLUSIVBNBSS. 

Where,  in  a  suit  for  an  accounting  be> 
tween  the  joint  owners  of  real  estate,  various 
Interlocutory  decrees  spoke  of  the  owners  as 
"partners,"  and  the  account  as  the  "partner^ 
ship  account,"  the  words  being  used  indiffer- 
ently, such  decrees  were  not  res  judicata  of  the 
existence  of  a  partnership  in  a  subsequent 
suit. 

Appeal  from  drcnlt  court,  Bocklngham 
county. 

Action  by  Andrew  Houck'a  administrator, 
widow,  and  heirs  against  J.  0.  Woodson  and 
others.  From  a  decree  declaring  certain 
moneys  subject  to  the  liens  of  Dunham  ft 
Kerfoot,  plaintiffs  appeal    Affirmed. 

John  B.  Boiler,  for  appdlanta.  Tancey  ft 
Haas,  for  app^lees. 

HABBISON,  J.  This  cause  was  before  at 
in  1896,  the  controversy  then  being  as  to  the 
validity  of  the  two  judgments  in  favor  of  the 
4rm  of  Dunham  ft  Kerfoot,  obtained  in  1858» 

'ainst  Andrew  Houck.  These  judgments 
re  reaisted  ppon  the  grounds  (1)  tibat  they 


were  barred  hj  the  sUtate  of  Bmitatlooik  and 
(2)  because  of  the  alleged  laches  of  the  cred- 
itor In  prosecuting  his  claims. 

These  contentions  were  decided  adversely 
to  the  appellants,  and  the  decree  of  the  lower 
court  declaring  both  Judgments  to  be  valid 
and  subsisting  liens  against  the  real  estate 
of  Andrew  Houck,  deceased,  was  affirmed. 
Houck  V.  Dunham,  92  Ya.  211,  23  8.  B.  238. 

By  decree  of  November  1«  1897,  a  fond 
of  ^68,  with  interest  from  November  6, 1889, 
ascertained  to  be  in  the  hands  of  John  B. 
Boiler,  special  receiver,  was  declared  to  be  a 
real  fund,  arising  from  the  rentals  of  the  real 
estate  of  Andrew  Houck,  deceased,  subject 
to  the  liens  of  the  Dunham  ft  Kerfoot  Judg- 
ments; and  the  special  receiver  was  ordered 
to  pay  the  same  to  the  administrator  of  the 
surviving  partner  of  that  firm,  after  first  de- 
ducting a  fee  of  $150  allowed  counsel  and  the 
unpaid  costs  of  the  suits. 

From  this  decree  the  cause  is  again  before 
this  court,  the  contention  now  being  that  the 
fund  in  question  is  not  a  real  fund,  that  the 
real  estate  from  which  It  arose  was  partne^ 
ship  property  of  Andrew  Hou(±  and  Alfred 
Sprinkle,  and  the  rentals  thereof  personalty, 
which  should  pass  into  the  hands  of  the  ad- 
ministrator of  Andrew  Houck,  to  be  distrib- 
uted in  equal  proportions  to  an  of  his  cred- 
itors. 

It  appears  that  by  deed  dated  April  8, 1855, 
George  Miller  and  wife  conveyed  to  Andrew 
Houck  and  Alfred  Sprinkle  two  houses  and 
lots  in  the  town  of  Harrisonburg.  The  lan- 
guage of  this  deed  is  apt,  and  such  as  is  usu- 
ally employed  to  create  in  the  grantees  of  a 
deed  a  Joint  ownership  in  the  property  con- 
veyed. There  la  not  a  word  used  by  the 
draftsman  which  suggests  that  the  parties 
occupied  or  intended  to  assume  the  relation 
of  partners;  nor  does  it  appear  that  a  part- 
nership of  any  kind  existed  between  them 
either  before  or  after  the  date  of  the  deed 
in  question. 

There  is  no  direct  or  affirmative  proof 
tending  to  show  an  Intention  on  the  part  of 
the  grantors  to  hold  these  two  houses  and 
lots  as  partnership  property,  or  to  use  the 
same  for  any  partnership  purpose. 

It  appears  that  in  1856  Andrew  Houck 
conveyed  all  of  his  estate,  including  his  In- 
terest in  these  houses  and  lots,  to  a  trustee, 
for  the  benefit  of  his  creditors.  It  further 
appears  that  Andrew  Houck  died  about  40 
years  ago,  that  shortly  thereafter  Alfred 
Sprinkle  died,  and  that  their  respective  es- 
tates have  since  been  continuously  the  sub- 
ject of  litigation.  It  appears  that  there  are 
pending  not  less  than  five  chancery  suits  for 
various  purposes  In  connection  with  the  set- 
tlement of  these  estates,  and  Involvhig  many 
questions  of  controversy.  One  or  more  of 
these  causes  Involved  a  settlement  of  the  ac- 
counts between  Andrew  Houck  and  Alfred 
Sprinkle,  growing  out  of  their  Joint  owner- 
ship of  the  two  houses  and  lots  in  questiou. 

In  the  absence  of  other  evidence  to  support 
the  contention  that  this  real  estate  was  par^ 
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nership  property  of  a  firm  comx)08ed  of  An- 
drew Houck  and  Alfred  Sprinkle,  appellants 
rely  upon  certain  recitals  In  tbe  decrees  and 
other  proceedings  bad  in  the  several  chan- 
cery causes  mentioned,  and  chiefly  upon  the 
proposition  that  the  question  is  res  adjudi- 
cata  under  the  decrees  of  April  19,  1884,  No- 
yember  6, 1887,  and  October  28, 1889. 

There  was  a  settlement  to  be  had  between 
the  estates  of  Andrew  Houck  and  Alfred 
Sprinkle  inyolving  the  purchase  money  paid 
by  them,  respectively,  upon  their  Joint  pmv 
chase  of  the  houses  and  lotq,  and  the  rents 
arising  from  the  same.  The  several  commis- 
sioners, in  dealing  with  these  matters,  would 
speak  of  the  firm  of  Houck  &  Sprinkle  and 
the  partnership  accounts  of  Houck  &  Sprin- 
kle, and  tbe  decrees,  following  the  language 
of  the  commissioners,  would  use  the  same 
description;  but  it  is  apparent  that  this  was 
done  without  reference  to  the  technical  mean- 
ing attached  to  the  terms  employed.  The  de- 
crees and  other  proceedings  frequently  speak 
of  Houck  &  Sprinkle  as  Joint  owners  of  the 
houses  and  lots,  the  terms  '^p&rtnen**  and 
"Joint  owners'*  being  sometimes  indifferently 
used  in  the  same  decree. 

The  decrees  relied  on  were  Interlocutory, 
and  do  not  constitute  an  adjudication  of  the 
question  that  a  partnership  existed  between 
Houck  &  Sprinkle  with  respect  to  their  own- 
ership of  these  houses  and  lots.  The  adju- 
dication of  a  question  is  the  ddiberate  action 
of  the  court  upon  that  question.  ,  It  is  clear 
that  no  such  question  was  ever  considered 
by  the  court  until  the  decree  appealed  from 
was  entered. 

The  fund  in  controversy  arose  some  years 
after  the  death  of  Andrew  Houck,  it  being 
conceded  that  it  represents  his  share  of  the 
rentals  of  the  two  houses  for  the  two  years 
beginning  April  1,  1865.  and  ending  April  1, 
1867.  The  administrator  of  Andrew  Houck 
could,  therefore,  have  no  interest  in  the  fund. 
If  any  one  could  claim  the  fund  as  against 
the  Judgment  lien  creditor  of  Andrew  Houck, 
it  would  be  his  widow  and  heirs,  and,  al- 
though they  are  parties  to  these  proceedings, 
they  are  not  here  complaining. 

There  is  no  error  In  the  decree  appealed 
from  to  the  prejudice  of  appellants*  and  it 
most  be  affirmed. 

Affirmed. 


(99  Va.  638) 

VIRGINIA-CJAROLINA  RY.   CO.  v. 

BOOKER. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

12,  1901.) 

■MINBNT    DOMAIN— RAILROADS-O0NDBMNAi> 
HON  PROGEBDINGS— PERSONS  ENTI- 
TLED TO  COMPENSATION. 

1.  Where,  pending  the  hearing  of  exceptions 
to  the  commissioners*  allowance  of  compensa- 
tion in  condemnation  proceedings  by  a  railroad. 
the  land  was  conyeyea,  the  owners  of  the  land 
at  the  time  the  commissioners'  report  was  con- 
firmed were  entitled  to  compensation,  and  not 


the  owner  at  the  time  proceedings  were  com- 
menced. 

2.  Where,  pending  the  hearing  of  exceptions 
to  the  conmusBloners'  allowance  of  compensa- 
tion in  condemnation  proceedings  by  a  rauroad. 
the  land  was  conveyed  and  partitioned,  and 
after  the  partition  the  railroad  company  pur- 
chased the  right  of  way  across  part  of  the  land* 
on  the  company  paying  the  sum  allowed  by  the 
commissioners  into  court,  and  entering  on  the 
property  on  the  confirmation  of  the  report,  it 
was  error  to  allow  the  owners  of  the  tracts 
over  which  the  right  of  way  was  not  purchased 
compensation  from  the  fund  in  court  in  excess 
of  the  value  and  damage  of  their  property. 

Error  from  circuit  court,  Washington  coun- 
ty. 

Condemnation  proceedings  by  the  Virginia- 
Carolina  Railway  Company  against  W.  O. 
Booker.  From  a  Judgment  fixing  the  com- 
pensation to  defendant,  plaintiff  brings  error. 
Rei^rsed. 

White  &  Penn,  for  plaintiff  in  error.  Dan- 
iel Trigg,  for  defendant  in  error. 

CARD  WELL,  Jv  In  the  year  1888  the  Ab- 
ingdon Coal  &  Iron  Railroad  Company  com- 
menced proceedings  In  the  county  court  of 
Washington  county  to  condemn  a  right  of 
way  through  certain  lands  of  W.  O.  Booker. 
July  20,  1888,  the  commissioners  appohited 
to  ascertain  what  would  be  a  Just  compen- 
sation for  the  land  proposed  to  be  taken  and 
the  damages  to  the  residue  of  the  tract  re- 
ported that  5.99  acres  of  "cleared  land" 
would  be  taken  for  the  roadbed  and  right  of 
way,  which  they  valued  at  $50  per  acre, 
aggregating  $299.50,  and  that  the  damages  to 
the  residue  of  the  "cleared  land"  wotdd  be 
$750;  that  13.68  acres  of  the  "knob  land** 
would  be  taken,  of  the  value  of  $2.50  per 
acre,  aggregating  $34.20;  and  that  the  dam- 
age to  the  residue  of  the  "knob  land"  would 
be  $250,— making  the  total  damages  assessed 
$1,333.70.  Exceptions  were  Indorsed  on  the 
report  by  counsel  for  W.  O.  Booker  on  the 
ground  that  the  damages  assessed  were  in- 
adequate, but  no  action  was  taken  upon  the 
exceptions  or  the  report  for  nearly  12  years. 
In  the  summer  of  1890,  W.  O.  Booker  con- 
tracted to  sell  his  farm,  through  which  the 
railroad's  right  of  way  was  sought  to  be  con- 
demned, and  on  January  15,  1891,  conveyed 
the  same  to  t^ie  purchaser,  the  Litchfield 
Land  Company.  February  15,  1891,  the  Ab- 
ingdon Coal  &  Iron  Railroad  Company  en- 
tered upon  the  land,  and  began  grading  Its 
roadbed,  no  objection  being  made  by  any  one; 
but  soon  thereafter  all  work  on  the  line  of 
the  road  was  discontinued,  and  the  enter- 
prise apparently  abandoned.  All  of  the  prop- 
erty of  the  Abingdon  Coal  &  Iron  Railroad 
Company  was  sold  under  deeds  of  trust  and 
the  purchasers  organized  the  Yirglnia  West- 
em  Coal  &  Iron  Railroad  Company,  and  by 
an  act  of  the  legislature  approved  March 
1,  1898,  the  name  of  this  new  company  was 
changed  to  Virginia-Carolina  Railway  Com- 
pany. At  the  second  December  rules,  1897, 
of  the  circuit  court  of  Washington  county, 
certain  stockholders  of  the  Litchfield  Land 
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Company  filed  a  bill  to  have  its  real  estate 
partitioned  among  Its  stockholders,  and  the 
charter  of  the  comiumy  reyoked  and  annul- 
led. Accordingly,  commissioners  were  ap- 
pointed, the  real  estate  partitioned,  and  ,by 
a  decree  ot  May  0.  1898,  the  report  of  the 
commissioners  as  to  the  partition  of  the  real 
estate  was  confirmed,  and  the  charter  of  the 
company  revoked  and  annulled.  In  this  par- 
tition all  the  Meared  lands'*  were  given  to 
H.  C.  Stuart  and  the  widow  and  heirs  of  W. 
A.  Stuart,  deceased,  and  the  "knob  lands*' 
to  Mrs.  C.  P.  Booker  and  T.  P.  Trigg  and 
associates;  Mrs.  Booker  having  acquired  the 
rights  of  her  husband,  W.  O.  Booker,  In  the 
lands.  February  1.  1900.  H.  C.  Stuart  and 
the  widow  and  heirs  of  W.  A.  Stuart,  de- 
ceased, sold  and  conveyed  to  the  Virginia- 
Carolina  Railway  Company  the  right  of  way 
for  its  railroad  as  located  and  graded  through 
the  lands  iwrtitioned  to  them,  and  on  March 
6,  1900,  the  Virginia-Carolina  Railway  Comv 
pany  paid  Into  court  the  sum  of  $1,3«33.70,  the 
amount  of  damages  ascertained  by  the  com- 
missioners in  their  report  of  July  20,  1888. 

Additional  exceptions  on  behalf  of  W.  O. 
Booker  were  filed  on  April  18,  1900,  to  the 
commissioners*  report,  and  when  the  case 
came  on  to  be  heard  by  consent  of  all  par- 
ties in  interest  at  the  May  term,  1900,  of  the 
county  court,  the  matter  was  submitted  to 
the  Judge  of  the  county  court  for  decision, 
subject  to  the  right  of  appeal,  but  only  two 
questions  were  raised  and  considered  by  the 
court,  viz.:  First,  who  is  entitled  to  com- 
pensation, etc.,  for  the  "cleared  lands'*  of 
the  Booker  farm  taken  by  the  Virginia-Caro- 
lina Railway  Company  for  Its  purposes?  and, 
second,  what  interest  should  be  allowed  upon 
the  compensation,  etc.  ?  The  county  court  by 
its  order  made  June  27,  1900,  directed  that 
oiie^third  of  the  $1,333.70  paid  into  court  by 
the  Virginia-Carolina  Railway  Conapany  be 
paid  to  Mrs.  C.  P.  Booker,  with  interest  there- 
on from  February  15,  1891,  and  that  one- 
sixth  of  the  $1,333.70,  with  like  interest,  be 
paid  T.  O.  Trigg  and  associated 

This  Judgment  having  been,  upon  a  writ 
of  error  awarded  the  Virginia-Carolina  Rail- 
way Company,  affirmed  by  the  circuit  court 
of  Washington  county,  it  is  before  us  for  r^ 
view  upon  a  writ  of  error  awarded  by  one 
of  the  Judges  of  this  court. 

It  is  manifest  that  the  order  of  the  coun- 
ty court  complained  of  is  based  upon  the 
view  that  the  fund  paid  into  court  by  plain- 
tiff in  error  belonged  to  the  stockholders  of 
the  Litchfield  Land  Company  in  proportion  to 
their  respective  holdings,  and  that  they  were 
entitled  to  their  respective  interests  In  this 
fund  as  of  February  15,  1891,  when  the  Ab- 
ingdon Coal  &  Iron  Railroad  Company  went 
iipon  the  land  and  began  grading  its  road- 
bed.' 

Nothing  whatever  Is  said  in  the  deed  from 
"W.  O.  Booker  to  the  Litchfield  Land  Com- 
pany conveying  the  lands  through  which  the 
^llroad's  right  of  way  runs  about  compen- 


sation for  the  land  proposed  to  be  taken  as 
the  railroad's  right  of  way  and  damages  to 
the  residue  of  the  tract;  nor  did  the  Lltch- 
field  Land  Company  ever  treat  this  claim  for 
damages  as  an  asset  of  the  company.  The 
conveyance  from  Booker  to  the  Litchfleld 
Land  Company  is  a  simple  conveyance  of  the 
land,  without  reference  to  compensatioiQ  or 
damages  by  reason  of  the  proposed  railroad, 
and  the  partition  of  this  land  among  the 
stockholders  of  the  land  company  was  made 
without  reference  to  such  compensation  in 
damages. 

Title  to  land  condemned  In  Virginia  for 
public  purposes  remains  in  the  owner  until 
Judgment  of  the  court  in  which  the  condem- 
nation proceedings  are  pending  confirming 
the  report  of  commissioners  as  to  damages 
assessed,  and  payment  of  the  money  to  the 
party  entitled  or  into  court    Code  Va.  S  1083* 

Where  there  are  exceptions  to  the  report, 
the  party  seeking  to  condemn  the  land  may 
pay  the  money  into  court,  and  may  thereupon 
enter  into  and  construct  its  works  upon  and 
through  that  part  of  the  land  described  in 
the  commissioners'  report  Section  1081, 
Code.  But  this  gives  the  party  condemning 
no  title  to  the  land  until  there  is  a  final  Judg- 
ment of  the  court  fixing  the  amount  of  com- 
pensation, and  the  payment  of  same  to  the 
party  or  parties  entitled  or  Into  court  Sec- 
tion 1083,  Id.  Robinson  t.  Crenshaw,  84  Va. 
348,  5  S.  E.  222. 

Arising,  doubtless,  out  of  diverse  statutory 
provisions  in  the  various  states  touching  con- 
demnation proceedings  under  the  ri^ht  of 
eminent  domain,  there  is  some  conflict  among 
the  authorities  as  to  party  entitled  to  com- 
pensation, where  there  h^s  been  a  sale  of 
the  locus  In  quo  pending  condemnation  pro- 
ceedings. 

In  discussing  this  question,  Lewis,  in  his 
work  oil  Eminent  Domain  (section  318),  says: 
"The  right  to  compensation  is  a  personal 
claim,  and,, after  it  has  once  accrued,  does 
not  pass  by  a  deed  of  the  land.  When  land 
-  is  occupied  wrongfully,  or.  by  mere  consent  of 
the  owner,  express  or  implied,  no  right  or  ti- 
tle to  the  land  so  occupied  passes,  and  a  sub- 
sequent deed  by  the  owner  vests  the  entire 
estate  in  the  grantee,  and  such  grantee,  in 
the  absence  of  kny  reservation,  is  entitled  to 
Just  compensation  for  the  land  so  occupied. 
The  grantor  in  such  case,  who  has  not  con- 
sented to  the  occupation  of  his  land,  may  re- 
cover for  all  damages  sustained  up  to  the 
time  of  the  deed,  jto  be  estimated  as  in  an  ac- 
tion of  trespass." 

In  section  627  this  learned  author  further 
says:  "Where  a  party,  having -power  to  ac- 
quire pr(^erty  for  public  use,  enters  upon 
and  occupies  property  for  the  purpose  of  ap- 
propriating it  to  such  use,  without  having 
complied  ^ith  the  law,  a  conveyance  of  the 
property  pending  such  occupation  will  vest 
the  rjight  to  compensation  In  the  grantee, 
whether  the  entry  was  with,  or  without  con- 
sent   The  ahithorities  are  by  no  means  har- 
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monious  upon  this  proposition,  but  It  is  sup* 
ported  by  the  greater  number,  and  by  the 
general  rules  wbich  govern  the  acquisition 
of  Interests  in  real  estate.** 

In  CarU  y.  RaiUoad  Co.,  16  Minn.  260  (GiL 
234),— a  very  similar  case  to  this»— the  court 
said:  **It  the  proceedings  to  condemn  the 
property  were  completed,  and  the  company 
acquired  the  title  to  the  easement  or  right 
of  way  over  the  locus  in  quo  before  the  exe- 
cution of  the  deed,  Carll  [grantee]  would  take 
the  premises  subject  to  the  right  of  the  com- 
pany, and  the  damages  would  inure  to  the 
owner  of  the  land  at  the  time  the  right  vest- 
ed in  the  company;  but,  if  the  proceedings 
were  not  completed,  but  inchoate,  and  the 
company  did  not  acquire  title  to  the  easement 
prior  to  the  execiition  of  the  deed,  the  prem- 
ises passed  to  Carli,  and  he  became  the  own- 
er, and  the  right  to  damages  waa  In  him  as 
an  incident  to  the  ownership.**  See,  also,  Me- 
ginnis  V.  Nunamalcer,  64  Pa.  374. 

We  have  no  case  in  Virginia  adjudicating 
this  precise  question,  but  it  clearly  appeal's 
to  be  the  policy  of  our  statutes  on  the  sub- 
ject that,  until  the  person  or  corporation  enti- 
tled to  acquire  property  for  public  use  has  so 
far  progressed  in  condemnation  proceedings, 
and  against  the  will  of  the  owner,  to  take 
Immediate  possession  thereof,  no  right  to 
compensation  for  the  land  proposed  to  be 
taken  and  for  damages  to  the  residue  of  the 
tract  accntes  to,  the  owner;  and  his  convey- 
ance of  the  locus  in  quo,  in  the  absence  of 
any  reservation,  carries  with  it  to  the  gran- 
tee the  right  of  compensation  tor  the  land 
taken,  etc.,  when  there  has  been  a  confirma- 
tion of  the  report  of  commissiopei;s,  aud  pay- 
ment to  him  or  into  court.  As  has  been  stat- 
ed, there  was  no  reservation  in  the  convey- 
ance of  the  locus  in  quo  from  ,W-  O.  Booker 
to  the  Litchfield  Land  Company  of  the  right 
to  compensation  for  the  land  proposed  to  be 
taken  for  the  right  of  way  of  the  Abingdon 
Coal  -&  Iron  Railroad  Company,  and  at  no 
time  did  the  Litchfield  Land  Company  treat 
this  claim  to  compensation  for  the  railroad*s 
right  of  way  as  an  asset,  but  submitted  to  a 
partition  of  its  land  among  its  stockholders 
without  any  reference  to  it  whatever. 

The  right  of  way  and  roadbed  were  taken 
Into  consideration  by  the  commissioners,  aud 
partitioned,  as  were  other  portions,  of  the 
lands  of  the  Litchfield  Land  Company..  In 
doing  this  the  commissioners  doubtless  equal- 
ized the  rights  of  all  parties  concerned,  giv- 
ing to  each  that  to  which  each  was  entitled. 
The  "cleared  lands'*  were  allotted  to  the  Stu- 
arts, and  the  "knob  lands**  to  Mrs.  Booker 
and  Trigg  and  associates,  and  this  partition 
was  acquiesced  in  by  the  parties,  and  con- 
firmed by  the  court.  By  It  the  right  of  com- 
pensation for  the  land  proposed  to  be  taken 
for  the  railroad*fl  right  of  way  and  for  dam- 
ages to  the  residue  of  the  lands  passed  to 
the  parties,  respectively,  as  an  incident  of 
ownership  of  the  lands  partitioned  to  each; 
«o  that,  when  the  condemnation  proceedings 
39  S.E.— 38 


had  so  far  progressed  as  to  give  to  the  plain- 
tiff in  error  the  right  of  immediate  entry  up- 
on the  land  against  the  will  of  the  owner, 
these  parties  to  whom  the  lands  had  been 
partitioned  became  entitled,  respectively,  to 
the  compensation  fixed  by  the  commissioners 
in  theh:  report  of  July  2D,  1888.  The  Stuarts 
became  entitled  to  the  compensation  for  the 
"cleared  lands**  taken,  and  to  the  damages 
to  the  residTle  of  the  "cleared  lands,**  and 
Mrs.  Booker  and  T.  P.  Trigg  and  associates 
to  the  compensation  for  the  **knob  lands**  tak- 
en, and  to  the  damages  to  the  residue  of  the 
"knob  lands.*'  Plaintiff  in  ei^ror  having  ac- 
quired by  purchase  from  the  Stuarts  la  right 
of  way  for  its  railroad  through  the  "cleared 
lands,*'  appellees  were  only  entitled  out  of 
the  fund  paid  into  court  March  6,  1900,  by 
plaintiff  in  errpr,  to  the  compensation  fixed 
by  the  commissioners*  report  for  the  "knob 
lands**  taken,  and  as  the  damages  to  the  resi- 
due of  the  "knob  lands.** 

The  Judgment  complained  of  will  therefore 
be  reversed,  and  annulled,  and  the  cause  re- 
manded,  to  be  further  proceeded  with  in  ac^ 
cordance  with  this  opinion. 

Reversed. 

(09  Va.  646) 

TRAMMELL  t.  ASHWORTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

12,  1901.) 

YSNBOR    AViiy    PURCHASER— BOUNDARIES— 

MISRBPRBSBNTATION— RESCISSION 

— BVIDJPNCH^-APPBAL. 

1.  Where  a  sale  of  real  estate  was  set  aside 
/or  the  vendor's  misrepresentation,  and  a  de- 
cree entered  that  the  notes  given  for  the  price 
should  be  rescinded,  and  the  cause  be  referred 
to  a  commissioner  to  take  the  accounts  ren- 
dered necessary  by  the  decree,  a  motion  to 
dismiss  an  appeal  by  the  vendor  from  the  de- 
cree. On  the  ground  that  the  appeal  bond  was 
not  executed  within  one  year  from  the  date  of 
the  decree,  should  be  dismissed,  inasmuch  as 
the  decree  was  not  final  in  character.  ^ 

2.  Where  a  vendor  of  real  estate  stated  to  a 
rendee;  prior  to  the  salor  that  the  boundary 
line  would  falji  a  certain  distance  from  the 
house,  pointing  out  the  place  where  it  would 
be,  and  subsequently  the  vendor  undertook  to 
place  a  fence  nearer  the  house  than  the  line 
pointed  out  by  him,  when  the  vendee  called  his 
attention  to  the  fact  that  it  was.  not  where  he 
had  said  the  line  would  be.  and  he  then  placed 
the  fence  where  he  pointed  out  the  line,  the 
latter  location  should  be  established  as  the 
true  boundary  line.  . 

3.  A  vendee  of  a  house  and  lot  sued  to  set 
aside  the  sale  thereof  on  the  ground  that  the 
vendor  bad  informed  her,  prior  to  the  sale, 
that  her  boundary  line  would  fall  at  a  certain 
.place,  and  that  the  yepdor  informed  her  tbat 
a  chimney  in  the  hall  of  the  house  was  more 
than  two  feet  distant  from  a  partition  wall,  so 
that  the  partition  might  easily  be  moved  two 
feet»  and  the  hall  be  enlarged,  both  of  which 
representations  were  false.  Eel4  that,  inas- 
much as  the  representations "  were  of  snch 
character  that  the  truth  or  falsity  was  ap- 
parent; no  oesciseion  should  be  allowed. 

.  4.  Where  a  vendee  of  a  house  and  lot  occu- 
pies the  same  for  a  considerable  time  after 
the  purchase,  she  may  not  thereafter  be  allowed 
•rescission  of  the  contract  on  the  ground  of  false 
representations  by  the  vendee  as  to  where  the 
boundary  line  would  fall,  and  the  distance  be- 
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tween  a  Dartition  wall  in  the  hallway  and  a 
certain  chimney. 

Appeal  from  corporation  court  of  Bristol. 

Action  by  one  Trammell  against  M.  J.  Ash- 
worth.  From  a  decree  in  favor  of  defendant, 
complainant  appeals.    Reversed. 

A.  B.  Whiteaiser,  H.  W.  Sutherland*  and 
John  E.  Burson,  for  appellant.  Bailey,  Price 
&  Byars,  J.  .S.  Ashworth,  A.  H.  Blanchard* 
H.  Q.  Peters,  and  J.  H.  Fulton,  for  appellee. 

KEITH,  P.  Trammell  filed  his  bill  in  the 
corporation  co,urt  of  the  city  of  Bristol,  in 
which  he  shows  that  he  is  the  assignee  of  a 
note  for  $700  executed  by  M.  J.  Ashworth  to 
Rives  Walivcr  on  February  26,  1895,  due  12 
months  after  date,  payment  of  which  was 
secured  by  a  vendor's  lien  on  a  house  and  lot 
on  the  comer  of  Sycamore  and  Johnson 
streets,  in  the  city  of  Bristol.  M.  J.  Ash- 
worth and  Rives  Walicer,  his  assignor,  are 
made  pailles  defendant,  and  the  prayer  of 
the  bill  is  that  the  house  and  lot  be  sold  for 
the  satisfaction  of  the  lien. 

M.  J.  Ashworth  filed  her  answer,  in  which 
she  admits  the  execution  of  the  bond  set  out 
in  the  plaintiff's  bill,  and  then  states  the 
transaction  which  led  to  its  execution. 

Rives  Walker  was  the  owner  of  a  house 
and  lot  in  the  town  of  Bristol,  which  Mrs. 
Ashworth  desired  to  purchase,  and  after 
some  negotiation  she  ag^reed  to  give  the  sum 
of  $3,000  for  them,  $400  of  which  was  paid 
in  cash,  $400  to  be  paid  on  the  15th  of  the 
following  March,  $1,500  on  or  before  the  15th 
of  July,  1895,  and  the  remainder,  $700,  evi- 
denced by  the  bond  In  suit,  payable  one  year 
after  its  date.  The  property  conveyed  by 
Walicer  begins  at  a  stake  on  the  north  side  of 
Johnson  street,  and  runs  thence  with  John- 
son street  in  a  northerly  direction  55  feet; 
thence  west  to  an  alley,  about  106  feet; 
thence  south  with  said  alley  55  feet  to  Syca- 
more street;  and  east  to  the  beginning.  This 
lot  was  part  of  a  lot  owned  by  Walker, 
bounded  on  the  south  by  Sycamore  street, 
running  thence  north  along  Johnson  street 
128^  feet  to  Wood's  line.  Deducting  the  55 
feet  sold  to  Mrs.  Ashworth,  there  would  re- 
main 73^  feet  still  undisposed  of  by  Walker. 
Upon  this  lot  fronting  73%  feet  on  Johnson 
street  running  back  to  the  alley  the  Holstein 
National  Building  &  Loan  Association  had  a 
prior  lien  by  deed  of  trust  upon  the  70  feet 
lying  contiguous  to  Wood's  line,  which  would 
leave  8%  feet  between  the  south  line  of  the 
property  conveyed  to  the  building  association 
and  the  55  feet  conveyed  to  Mrs.  Ashworth. 

Mrs.  Ashworth  claims  that  daring  the 
progress  of  the  negotiation  between  herself 
and  Walker  he  showed  to  her  the  point  that 
would  be  reached  by  a  line  extending  from 
Sycamore  street  55  fe^  north,  and  that  she 
bought  with  reference  to  that  statement 
She  avers  that  the  boundaries  established  by 
measurement  fall  short  of  the  representations 
made  to  her  with  respect  to  them;  that  the 
variance  is  a  very  material  one,  which  great- 


ly impairs  the  value  of  the  property,  as  It 
brings  the  north  boundary  of  her  lot  almost 
in  contact  with  her  house,  so  that  tfaoe 
would  be  no  convenient  passageway  between 
her  house  and  the  boundary  fence.  She  far- 
ther avers  that  she  called  Walker's  attention 
to  the  fact  that  the  hallway  in  her  house  was 
too  narrow,  and  that,  owing  to  the  location 
of  the  chimney,  it  would  be  very  difficult  and 
expensive  to  enlarge  the  hall,  and  that  Walk- 
er assured  her  that  the  chimney  was  more 
than  two  feet  distant  from  the  partition  wall, 
so  that  the  partition  might  easily,  and  with- 
out much  cost  be  moved  two  feet  and  the 
hall  be,  to  that  extent,  enlarged;  that  rely- 
ing upon  these  representations,  which  she 
deemed  material,  and  without  which  she 
would  not  have  made  the  purchase,  she  exf»- 
cuted  the  bond  in  suit.  She  claims  that  by 
reason  of  these  misrepresentations  she  Is  en- 
titled to  have  the  contract  rescinded,  and  tb 
recover  the  money  paid  by  her  to  Walker  up- 
on the  contract,  with  interest 

She  sets  out  in  her  answer  that  at  the  time 
of  the  purchase  she  assigned  in  full  payment 
of  the  balance  due  upon  the  purchase  a  judg- 
ment in  the  name  of  "Kendrlck  v.  Aston*s 
AdmV*  for  the  sum  of  $3,131,  with  interest 
on  $2,441.90  from  January,  1895,  till  paid. 
She  asks  that  her  answer  be  treated  as  a 
cross  bill;  that  the  contract  notes,  conveyan- 
ces, and  assignment  of  the  Judgment  be  re- 
scinded; and  that  she  recover  of  Walker  the 
money  which  he  has  received,  with  interest 
thereon. 

There  are  other  allegations  in  the  answer, 
which  need  not  be  noticed,  as  they  were  not 
relied  upon  in  the  argument. 

Walker  answered  this  cross  bill.  In  which 
he  denies  its  allegations  with  respect  to  the 
representations  he  is  alleged  to  have  made 
with  reference  to  the  widening  of  the  parti- 
tion hall  and  the  location  of  the  chimney  In 
the  house.  He  declares  that  he  made  no 
representation  whatever  upon  the  subject  to 
Mrs.  Ashworth,  but  that  on  the  contrary, 
she  examined  the  house  a  number  of  times 
before  she  purchased,  and  fully  understood 
its  plan.  He  denies  also  the  statement  of  the 
cross  bill  with  respect  to  the  boundaries  of 
the  lot  purchased  by  her,  and  claims  that  the 
lot  is  correctly  described  in  his  deed  of  the 
26th  of  February,  1895,  which  was  accepted 
by  her,  and  under  which  she  took  possession, 
and  has  since  enjoyed  the  property  In  contro- 
versy. 

The  cause  came  on  to  be  heard  upon  the  Is- 
sues thus  presented,  upon  the  proofs  taken, 
and  the  court  decreed  on  Octob^  8,  1898, 
that  the  contract  of  sale,  the  notes  given  in 
pursuance  thereof,  and  the  assignment  of  the 
Judgment  should  be  rescinded;  that  Mrs. 
Ashworth  should  recover  of  Walker  the  mon- 
ey he  had  received,  with  Interest  on  each 
item  from  the  date  paid,  subject  to  a  reason- 
able rent  for  the  property;  that  the  Judg- 
ment of  Kendrick  against  Aston'a  adminis- 
trator had  been  assigned  as  a  collateral  se* 
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curlty,  and  not  as  a  payment  and  that  Walk- 
er was  chargreable  only  with  the  money  ac- 
tually received  by  "him;  and  the  decree  also 
disposed  of  other  Issues  and  questions  not 
now  relied  upon«  and  which  we  shall  not  dis- 
cuss. 

The  cause  was  referred  to  a  commissioner 
to  take  the  accounts  rendered  necessary  by 
the  decree.  The  question  of  costs  was  re- 
served for  future  decision,  and  the  cause 
was  continued. 

The  commissioner  filed  his  ret>ort  In  obedi- 
ence to  this  decree  on  the  8th  day  of  De- 
cember, 1S08,  and  on  January  9^  1899,  the 
court  entered  a  decree  disposing  of  certain 
exceptions  to  this  report,  ascertaining  the 
amount  which  Mrs.  Ashworth  should  re- 
cover against  Rives  Walker,  and  establish- 
ing it  as  a  prior  lien  upon  the  property. 

About  this  time  certain  creditors  of  Mrs. 
Ashworth  came  In  by  petition,  seeking  to 
subject  her  recovery  to  the  lien  of  their 
Judgments,  upon  which  no  execution  had  Is- 
sued, and  by  the  decree  of  September  23, 
1899,  the  court  held  that  the  Judgment  set 
up  against  Mrs.  Ashworth  did  constitute  a 
lien  upon  the  interest  held  by  her  in  the 
property  prior  to  the  decree  for  rescission. 

On  the  4th  of  October,  1S99,  Trammel,  as- 
signee, and  Hives  Walker  presented  their  pe- 
tition asking  that  an  appeal  be  allowed 
from  the  decrees  against  them,  which  are 
described  in  their  petition  as  final.  On  the 
5th  of  October,  1899,  the  appeal  was  granted, 
and  we  are  met  by  a  motion  on  behalf  of 
appellees  to  dismiss  the  appeal  upon  the 
ground  that  the  alppeal  bond  was  not  exe- 
cuted within  one  year  from  the  date  of  the 
decrees  appealed  from. 

This  motion  would  prevail  if  the  decrees 
of  October.  1898,  had  been  final  in  their 
character.  They  are  obviously  interlocu- 
tory, though  they  so  far  dispose  of  the  mer- 
its of  the  controversy  as  to  give  this  court 
Jurisdiction  to  review  them.  A  final  decree 
is  one  which  disposes  of  all  matters  in  con- 
troversy and  leaves  nothing  to  be  decided 
by  the  court:  while  the  decrees  before  us 
merely  establish  the  principles  which  are  to 
control  the  commissioner  In  stating  the  ac- 
counts which  were  necessary  in  order  to  en- 
able the  court  to  pass  finally  upon  the  rights 
of  the  parties  in  the  view  taken  by  it  The 
motion  to  dismiss  is  denied. 

The  deed  rescinded  by  the  decree  com- 
plained of  was  executed  on  the  26th  day  of 
February,  1895,  and  the  grantee  went  imme- 
diately into  ^possession  under  that  deed,  and 
made  no  demand  for  its  rescission  until  the 
filing  of  her  cross  bill  on  the  17th  of  De- 
cember, 1897.  It  appears  from  the  evidence 
that  the  property  was  shown  to  and  exam- 
ined by  her  before  she  agreed  to  purchase 
It,  and  she  entered  and  occupied  the  house 
without  objection  for  a  period  of  nearly 
three  years.  The  width  of  the  hall  was  ap- 
parent to  the 'most  casual  observation;  the 
location  of  the  chimney  with  reference  to 


the  ]>artition  wall  was  equally  obvious;  so 
that  we  are  of  opinion  that,  if  the  represen- 
tations ujpon  this  subject  were  as  stated  by 
Mrs.  Ashworth,— which  the  appellant  denies, 
—she  would  not  be  entitled  to  a  rescission  of 
her  contract  upon  that  ground. 

With  respect  to  the  boundary  of  the  lot.  It 
appears  that  after  she  had  been  in  posses- 
sion for  some  time,  Walker  made  prepara- 
tion to  build  a  fence  upon  its  north  line, 
measuring  55  feet  from  Sycamore  streeL 
When  Mrs.  Ashworth  discovered  where  the 
post  holes  were  being  dug,  she  called  the  at- 
tention of  Walker  to  the  fact  that  the  pro- 
posed line  of  fence  would  leave  no  conveni- 
ent passageway  between  it  and  the  side  of 
her  house,  and  thereupon  he  consented  to 
have  the  fence  placed  two  feet  further  north. 
In  his  deposition  Walker  claims  that  this 
was  a  temporary  arrangement  Mrs.  Ash- 
worth, however,  looked  upon  it  as  a  recog- 
nition of  her  claim.  The  fence  was  placed 
so  as  to  embrace  within  her  boundary  57 
feet  from  Sycamore  street  to  the  northern 
limit  of  Mrs.  Ashworth'B  lot  and  we  are  of 
opinion,  upon  a  review  of  all  the  evidence 
In  the  case,  that  this  should  be  established 
as  the  true  boundary  line  of  her  purchase. 

We  do  not  think  that  the  facts  warrant 
a  rescission  of  the  contract 

A  vendee,  in  order  to  obtain  a  rescission  of 
a  contract  upon  the  ground  that  It  was  pro- 
cured by  fraudulent  representations  of  the 
grantor,  must  prove  that  the  representations 
were  of  positive  fact  made  for  the  purpose 
of  procuring  the  contract;  that  they  were 
untrue;  that  they  were  material;  and  that 
the  party  to  whom  they  wer^  made  relied 
upon  them  and  was  thus  induced  to  ^iter  Into 
the  contract;  and  he  must  do  so  as  soon  as 
he  discovers  the  fraud,  for  If,  after  he  dis- 
covers the  fraud,  he  treats  the  contract  as 
a  subsisting  one,  he  will  be  deemed  to  have 
waived  his  right  of  repudiation;  and  his  elec- 
tion may  be  manifested  by  acts  as  well  as 
by  words,  and,  when  once  made,  is  final,  and 
cannot  be  retracted.  Improvement  Go.  v. 
Brady,  92  Va.  71,  22  S.  B.  845;  Hurt  T.  Mil- 
ler, 95  Va.  32,  27  S.  B.  831. 

The  misrepresentations  here  relied  upon 
were  of  such  a  character  that  the  truth  must 
have  been  apparent  This  property  seems  to 
have  greatly  depreciated  in  value,  which 
rendered  it  all  the  more  Imperative  that  Mrs. 
Ashworth  should  promptly  dlsafilrm  the  con- 
tract itpon  the  discovery  by  her  of  the  loca- 
tion of  the  chimney,  and  that  the  55  feet 
named  in  the  deed  which  she  received  did 
not  place  the  northern  boundary  of  her  lot 
at  the  point  which  had  been  Indicated  to  her 
according  to  her  statement  by  Mr.  Walker. 

We  are  of  opinion  that  the  corporation 
court  erred  in  rescinding  the  contract 

With  respect  to  the  Judgment  which  ap- 
pellee claims  was  assigned  in  satisfaction  of 
the  purchase  money  due  by  her,  we  are  of 
opinion  that  there  Is  no  error  in  the  decree 
which  holds  that  it  was  merely  transferred 
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as  additional  and  collateral  security.  Upon 
this  point  the  decree  appealed  from  la  •af- 
firmed. 

With  restpect  to  the  claims  asserted  by  the 
creditors  of  Mrs.  Ashworth,  It  is  sufficient  to 
say  that,  as  the  fund  to  which  they  lay 
claim  arises  from  a  rescission  of  the  contract 
of  sale,  their  contention  haa  been  disposed  of 
in  reversing  the  decree  in  that  respect,  the 
necessary  result  of  -which  la  that  the  fund 
disappears,  and  the  interest  of  Mrs.  Ash- 
worth  In  the  property  becomes  real  estate 
bound,  first,  for  the  payment  of  any  balance 
due  upon  the  vendor's  lien  for  the  purchase 
money,  and  the  surplus.  If  any,  by  liena 
against  her  In  the  order  of  their  priority, 
which  should  be  ascertained  by  the  corpora- 
tion court,  to  which  this  cause  is  remanded 
to  be  further  proceeded  with  in  accordance 
with  the  views  expressed  in  this  opinion. 

Reversed. 


<99  Va.  668) 

CITY  OP  STAUNTON  v.  MARY  BALDWIN 

SEMINARY. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

12,  1901.) 

TAXATION— EZEMPnON— POWER  OF  LBOISLA- 
TURB  —  CHARITABLB  INSTITUTIONS  —  CON- 
STRUCTION OF  STATUTES— INJUNCTION. 

1.  Const,  art.  10,  §  3,  authorizing  the  legis- 
lature to  exempt  from  taxation  all  property 
used  exclusively  for  state,  county,  municipal, 
benevolent,  charitable,  educational,  and  rc^- 
gious  purposes,  authorizes  the  legislature  to  ex- 
empt property  the  proceeds  of  which  are  used 
for  such  purposes. 

2.  Code,  I  457,  as  amended  by  Act  Jan.  28, 
1896  (Acts  1805-86,  p.  218),  entiUed  '<An  act  re- 
lating to  real  estate  which  is  exempt  from 
taxation,**  proyides  that  real  estate  owned  by 
benevolent  and  educational  institutions,  tho 
proceeds  of  which  are  devoted  exclusively  to 
charitable  and  educational  purposes,  shall  be 
exempt,  and  when  part  of  a  lot  or  building  or 
Its  proceeds  Is  used  for  such  purposes  "the 
same"  shall  be  exempt  from  taxation  to  that 
extent.  Meld^  that  a  building  rented  and  the 
proceeds  used  for  charitable  purposes  la  ex- 
empt^ and  not  merely  the  proceeds  thereof. 

8.  Injunction  will  lie  to  prevent  the  enforce- 
ment of  a  tax  levied  on  exempt  property. 

Appeal  from  hustings  court  of  Staunton. 

Injunction  by  the  Mary  Baldwin  Seminary 
against  the  city  of  Staunton  to  restrain  the 
collection  of  an  illegal  tax.  From  a  decree 
In  faTor  of  plalntlfiP,  defendant  appeals.  Af- 
firmed. 

Patrick  &  Gordon,  for  appellant  A«  F. 
Robertson,  for  appellee. 

BUCHANAN,  J.  The  question  Inyolved  in 
this  case  i&i  the  right  of  the  city  of  Staunton 
to  tax  certain  houses  and  lots  owned  by  the 
Mary  Baldwin  Seminary,  an  incorporated  ed- 
ucational institution. 

Section  457  of  the  Code,  as  amended  hy 
an  act  of  the  general  assembly  approved  Jan- 
uary 28,  1896  (Acts  1895-96,  p.  218),  provides, 
among  other  things,  that  real  estate  belong- 
Ing  to  certain  classes  of  educational  institu- 
ons  and  charitable  associations  shall  be  ez-  I 


empt  from  taxation  where  the  proceeds  aris- 
ing from  such  property  are  devoted  exdu- 
aively  to  charitable  or  educational  purposes, 
with  the  proviso  that  nothing  contained  in 
the  section  sliall  be  construed  to  exempt  from 
taxation  any  part  of  a  lot  or  building  used 
for  any  private  purpose  or  for  profit;  but, 
where  a  part  of  the  property  or  Its  proceeds 
la  used  for  charitable  or  school  purposes,  then 
to  that  extent  the  same -shall  be  exempt  from 
taxation. 

The  houae  and  lota  in  question  are  leased 
by  the  seminary,  and  the  rents  derived  there- 
from are  used  exclusivdy  for  the  purposes 
of  the  schooL 

The  city  of  Staunton  Insists  that  thf  leg- 
islature had  no  power  under  the  constitution 
to  exempt  any  property  from  taxation  which 
was  not  used  by  the  seminary  for  school  pur- 
poses, although  the  rents  or  proceeds  of  the 
property  were  devoted  exclusively  to  sucb 
purposes,  and  that,  even  if  the  legislature 
had  such  power,  section  457  of  the  Code^  as 
amended,  does  not  exempt  the  property  in 
question  from  taxation,  but  only  exempts 
the  proceeds  of  such  property. 

The  power  of  the  general  assembly  to  ex- 
empt property  where  the  rents  or  proceeds 
of  the  property,  and  not  the  property  itself, 
are  used  for  charitable  puiposes,  waa  decided 
in  the  case  of  City  of  Petersburg  v.  Peters- 
burg Benev.  Mechanics*  Ass'n,  78  Va.  431. 
It  was  there  held  that  section  8,  art  10,  of 
the  constitution,  which  provided  that  the  leg- 
islature may  exempt  all  property  ^'used  ex- 
clusively for  state,  county,  municipal,  benev- 
olent, charitable,  educational  and  religious 
purposes,**  carried  with  it  the  power  to  ex- 
empt property  the  proceeds  of  which  are  de- 
voted to  any  of  the  purposes  named. 

The  constitutional  power  of  the  general  as- 
sembly to  exempt  the  property  in  question 
from  taxation  must  be  considered  as  settled 
and  controlled  by  that  case. 

The  next  question  is,  does  section  457  of 
the  Code,  as  amended,  exempt  the  property 
itself,  or  does  it  only,  as  the  city  Insists,  ex- 
empt the  rents  or  proceeds  of  the  property 
from  taxation? 

The  act  of  January  28,  1896,  under  which 
the  seminary  claims  that  its  houses  and  lots 
in  question  are  exempt  from  taxation,  does 
not,  upon  the  point  und»  consideraticm,  dif- 
fer in  its  legal  construction  from  the  act  of 
AprU  2.  1877  (Acts  1876-77,  p.  302),*  which 
was  in  force  when  the  case  of  City  of  Peters- 
burg V.  Petersburg  Benev.  Mechanics'  Ass'n. 
supra,  was  decided,  and  which  was  held  to 
exempt  the  property  itself  from  taxation,  and 
not  merely  the  proceeds  or  rents  arising  there- 
from. 

The  purpose  of  both  acts  was  to  exempt 
from  taxation  real  estate,  not  personal  prop- 
erty, owned  by  certain  designated  classes  of 
persons,  including  charitable  associations  aim 
educational  Institutions  under  certain  condi- 
tions. 

The  act  of  April  2,   1877,  provides  that 
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"real  estate  belonging  to  •  •  •  incorpo-  , 
rated  colleges  and  academies;  to  seminaries 
and  other  institutions  devoted  to  purposes  of 
education;  ♦  ♦  ♦  real  estate  owned  by 
Masonic,  Odd  Fellows  and  other  like  benev- 
olent associations,  where  the  proceeds  aris- 
ing from  said  property  is  devoted  exclusively 
to  charitable  or  school  purposes,  •  •  • 
shall  be  exempt  from  taxation:  •  •  •  pro- 
vided, however,  that  nothing  herein  coBtaiti- 
ed  shall  be  construed  to  exempt  from  taxa- 
tion any  lot  or  building  used  for  any  private 
purpose  or  for  profit;  but  where  a  part  of 
such  proceeds  are  used  for  charitable  or  school 
purposes,  then  to  that  extent  said  property 
shall  be  exempt  from  taxation/' 

Section  457  of  the  Code,  as  amended  by  act 
of  January  28,  1896,  is  entitled  *'An  act  to 
amend  and  re-enact  section  457  of  the  Code 
relative  to  what  real  estate  shall  be  exempt 
from  taxation.**  It  exempts  from  taxation 
certain  real  estate  not  theretofore  exempted, 
and  then  provides,  among  other  things,  "that 
real  estate  owned  by  benevolent  associations 
and  educational  institutions,  where  the  pro- 
ceeds are  devoted  exclusively  to  charitable 
or  educational  purposes,  •  *  •  shall  be 
exempt  from  taxation:  provided,  however, 
that  nothing  herein  contained  shall  be  con- 
strued to  exempt  from  taxation  any  part  of 
any  lot  or  building  used  for  any  private  pur- 
pose or  for  profit;  but  where  a  part  of  the 
property  or  Its  proceeds  is  used  for  charitable 
or  school  purposes,  then  to  that  extent  the 
same  shall  be  exempt  from  taxation,  and  the 
chief  officers  or  trustees  of  the  association 
shall  be  required  to  make  oath  as  to  what 
part,  if  any,  of  the  revenues  of  the  asspcla* 
tion  is  devoted  to  private  purposes  or  for 
profit.    •    •    *•• 

It  is  insisted  that  the  word  "same,"  in  the 
last  sentence  quoted,  refers  to  the  word  "pro- 
ceeds," and  not  to  the  word  "property,** 
which  precedes  it  in  the  same  sentence. 

The  purpose  of  the  section  and  the  context 
show  that  this  construction  is  not  correct 
The  object  of  the  act,  as  stated  in  its  title, 
was  to  exempt  real  estate,  not  personal  prop- 
erty, from  taxation.  The  language  of  the 
section,  when  considered  as  a  whole,  shows 
that  the  Intention  of  the  legislature  was  to 
exempt  the  reel  estate  from  taxation  where  It, 
or  the  proceeds  arising  from  It,  are  devoted 
exclusively  to  charitable  or  educational  pur- 
poses, and,  where  only  a  part  of  the  real  es- 
tate or  Its  proceeds  Is  used  for  such  purposes, 
to  exempt  the  real  estate  to  the  extent  that 
it  or  its  proceeds  are  used  for  such  purposes. 
The  whole  of  the  proceeds  arising  from  the 
rent  of  the  houses  and  lots  in  question  behig 
used  exclusively  for  the  purposes  of  the  sem- 
inary, the  houses  and  lots  were  exempt  from 
taxation  under  section  457  of  the  Code,  as 
amended. 

The  remaining  question  to  be  considered 
is  the  demurrer  to  the  bill. 

The  bin  was  filed  to  enjoin  the  city  of 
Staunton  from  collecting  taxes  upon  property 


which*  we  have  seen,  was  exempt  from  tax- 
ation by  a  constitutional  act  of  the  legisla- 
ture. The  right  to  enjohi  the  collection  of 
a  tax  assessed  upon  property  which  is  ex- 
empt from  taxation  seems  to  be  well  settled. 
Mr.  High,  in  his  Work  on  Injunctions  (3d  Ed. 
I  530),  says  that:  "An  important  exception 
to  the  general  doctrine  of  noninterference  by 
injtmction  against  the  collection  of  the  rev- 
enue because  of  illegality  in  the  tax  is  rec- 
ognized in  that  class  of  cases  where  the  re- 
lief is  sought  against  a  tax  assessed  upon 
property  which  has  been  exempted  by  law 
from  taxation.  Indeed,  the  exception  has 
been  so  uniformly  recognized  as  to  become 
itself  a  governing  rule  in  the  class  of  cases 
now  under  consideration,  and  it  may  be  laid 
down  as  the  established  doctrine  of  the  courts 
that  the  attempted  enforcement  of  a  tax 
upon  property  which  has  been  exempted  by 
proper  legislative  authority  from  the  burdens 
of  taxation  constitutes  a  grievance  of  so  ir- 
reparable a  nature  as  to  merit  preventive 
relief.  And  where  an  act  of  the  legislature 
held  by  the  court  to  be  constitutional  ex- 
empts certain  property  from  taxation,  an  in- 
junction will  be  allowed  against  the  enforce- 
ment of  a  tax  upon  such  property."  See^ 
also,  section  536.  City  of  Petersburg  v.  Pe- 
tersburg Benev.  Mechanics'  Ass*n,  supra; 
Railway  Co.  v.  McShane,  22  Wall.  444,  22 
L.  Ed.  747;  1  Bart.  Ch.  Prac.  (^  Ed.)  483. 
•  We  are  of  opinion,  therefore,  that  there 
is  no  error  in  the  decree  appealed  from,  and 
that  it  must  be  affirmed. 
Affirmed. 


(<M  Va.  MS) 


MILLER  V.  MILLER. 


(Supreme  Court  of  Appeals  of  Virginia.    SepL 

12,  1901.) 

WILLS— CONSTRUCTION— INTENTION  OF 

TESTATOR. 

Testator  bequeathed  a  life  estate  in  all  bis 
property  to  his  wife,  with  remainder  to  his 
brother,  and  directed  his  executor  to  support 
B.,  a  minor,  86  long  as  she  should  remam  a 
member  of  testator's  family,  or  until  she  should 
become  21  years  of  age.'  At  the  time  of  the 
drawing  of  the  will,  testator's  familv  consisted 
of  himself,  his  wife,  the  brother,  and  B.  Held, 
that  B.,  not  having  left  the  home,  was  en- 
titled to  support  until  she  was  21,  although 
the  wife  had  died,  and  the  brother  had  come 
into  possebsiun  of  the  estate. 

Appeal  from  circuit  court,  Augusta  county. 

Actions  by  Lottie  Bowen  against  Joseph 
Miller,  and  by  the  administrator  of  Christi- 
ana Miller  against  Joseph  Bowen,  and  by 
Lottie  Bowen  against  Joseph  Miller.  The  ac- 
tions were  tried  together,  and  from  the  de- 
cree liOttie  Bowen  appeals.    Modified* 

J.,  J.  L.  &  R.  Bumgardner,  for  appellant 
Curry  &  Glenn,  for  appellee. 

KEITH,  P.  Noah  Miller  died  in  December, 
1805,  leaving  a  will,  which  is  as  follows: 

"I,  Noah  Miller,  being  of  sound  mind  and 
disposing  memory,  and  knowing  the  uncer- 
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tainty  of  human  life,  do  make  and  declare 
this,  my  last  will  and  testament,  revoking  all 
others.  In  manner  and  form  as  follows,  to 
wit: 

"(1)  I  appoint  my  brother,  Joseph  Miller* 
aJ9  the  executor  of  this,  my  last  will  and  tes- 
tament. 

*'(2)  I  will  and  direct  that  my  said  execu- 
tor shall  dispose  of  all  the  surplus  hay  and 
grain,  if  any,  on  hand,  and  apply  the  pro- 
deeds  thereof  to  paying  my  part  of  Just  debts 
as  soon  after  my  decease  as  he  can. 

"(3)  I  direct  that  my  executor  shall  take 
proper  care  of  Lottie  Bowen,  supplying  her 
with  comfortable  wearing  apparel,  food,  etc.. 
as  long  as  she  remains  a  member  of  my  fami- 
ly, or  until  she  becomes  to  be  twenty-one 
years  of  age.  I  desire  to  be  distinctly  under- 
stood that  her  support  shall  cease  as  soon  as 
she  arrives  at  the  age  of  twenty-one  years. 

"(4)  I  will  and  bequeath  to  my  beloved 
wife,  Christiana  Miller,  my  entire  interest  In 
my  real  estate,  and  also  in  my  personal  prop- 
erty, as  long  as  she  remains  my  unmarried 
widow,  or  until  her  decease,  should  that  oc- 
cur before  she  marries.  Should  she  marry, 
then  she  forfeits  her  entire  interest  to  the 
property,  and  after  her  death  or  marriage  the 
entire  property,  both  real  and  personal,  re- 
verts to  my  brother,  Joseph  Miller.  I  desire 
to^  be  understood  that  my  brother,  Joseph 
Miller,  is  to  manage  the  business  on  the  farm 
just  as  it  has  been  done  during  my  natural 
life. 

"In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal  this  the  14th  day  of  Decem- 
ber. 1895.  Noah  Miller.    [Seal.]" 

Some  time  In  1898,  his  widow,  Christiana 
Miller,  died,  and  Joseph  Miller,  the  testator's 
brother  and  executor,  became  entitled  to  the 
whole  estate  of  Noah  Miller,  real  and  person- 
al, in  accordance  with  the  terms  of  the  wllL 

▲  short  time  before  the  death  of  Mrs.  Mil- 
ler, Lottie  Bowen,  who  is  named  In  the  will 
of  Noah  Miller,  by  her  father,  as  next  friend, 
filed  her  bill  In  chancery  to  have  her  rights 
under  the  will  of  Noah  Miller  ascertained. 

The  administrator  of  the  widow,  Christi- 
ana Miller,  brought  a  chancery  suit  against 
Joseph  Miller  and  others,  and  Lottie  Bowen 
also  brought  an  action  of  trover  against  Jo- 
seph Miller  for  the  recovery  of  a  horse.  The 
last-named  case  seems,  by  consent,  to  have 
been  heard  along  with  the  chancery  suits. 
The  commissioner  in  chancery  made  one  re- 
port covering  all  three  cases,  and  they  are 
all  disposed  of  in  the  decree  appealed  from, 
which  decides  that  Lottie  Bowen  Is  not  enti- 
tled to  recover  the  horse  for  which  she  sued 
at  law,  and  that  Christiana  Miller's  adminis- 
trator do  recover  of  Joseph  Miller,  executor, 
the  sum  of  $144.10,  with  interest  from  July 
10,  1898. 

The  controversy  as  to  the  ownership  of  the 
horse  and  the  decree  in  favor  of  Christiana 
Miller's  administrator  are  below  the  juris- 
diction of  this  court  The  subjects  involved 
in  these  suits  have  no  connection  with  each 


other,  nor  with  the  suit  of  Lottie  Bowen, 
brought  to  establish  her  rights  under  the 
will  of  Noah  Miller.  They  were  heard  to- 
gether and  disposed  of  by  the  same  decree 
from  motives  of  convenience  and  economy, 
and  with  these  observations  we  shall  dismiss 
them  from  further  consideration. 

.The  principal  suit  presents  questions  of  in- 
terest by  no  means  easy  of  solution. 

Lottie  Bowep  came,  when  a  child  of  tender 
years,  to  live  in  the  family  of  Noah  Miller, 
who  seems  to  have  treated  her  with  kindness 
and  affection.  In  his  will  he  directs  his  ex- 
ecutor to  take  proper  care  of  her,  "supplying 
her  with  comfortable  wearing  apparel,  food, 
etc.,  as  long  as  she  remains,  a  member  of  my 
family,  or  until  she  becomes  twenty-one 
years  of  age."  About  three  years  after  the 
death  of  the  testator  she  went  upon  a  visit 
to  her  father,  in  Albemarle  county,  and  upon 
her  return  with  her  father  after  an  absence  of 
a  few  weeks  Joseph  Miller  refused  to  receive 
her,  stating  that  her  father  could  take  better 
care  of  her  than  he  could.  During  her  ab- 
sence Christiana  Miller  died,  and  under  the 
terms  of  Noah  Miller's  will  his  whole  estate, 
real  and  personal,  had  passed  to  his  brother, 
Joseph.  The  commissioner  to  whom  the  case 
was  referred  finds  that  nedther  Lottie  nor  her 
father  ever  abandoned  or  renounced  the  pro- 
vision made  for  her  in  the  will,  and  that  Lot- 
tie was  entitled  to  recover  the  sum  of  $10 
per  month  from  the  death  of  Mrs.  Miller  until 
she  becomes  21  years  of  age,  and  the  court 
decreed  accordingly. 

We  do  not  think  the  evidence  shows  any 
act  upon  the  part  of  Lottie  Bowen  which 
should  defeat  or  impair  her  right  to  recover. 
It  is  true  that  the  provision  is  made  for  her 
as  long  as  she  remains  a  "member  of  my 
family,"  and  It  maV  be  that,  if  she  married, 
or  refused  to  remain  a  member  of  the  fam- 
ily, and  her  father  had  faUed  or  declined  to 
exercise  his  parental  authority  to  Indnce  her 
to  return,  or  had  forbidden  her  to  return,  the 
executor  might  well  have  taken  the  position 
that  he  was  ready  to  comply  with  the  Tvill, 
and  to  provide  for  her  as  a  member  of  the 
family,  but  that  he  was  under  no  obligation 
to  commute  her  clothing  and  support  into  a 
money  equivalent  But  no  such  case  is  pre- 
sented. This  girl,  with  thp  consent  of  Joseph 
Miller  and  Ohristlana  Miller,  went  upon  a 
visit  to  her  father.  After  a  few  weeks  she 
was  willing  to  return,  and  her  father  showed 
his  approval  of  her  return  by  going  with  her. 
Joseph  Miller,  who  had  become  vested  with 
his  brother's  whole  estate,  and  charged  with 
Lottie's  maintenance,  refused  to  receive  her. 
He  seeks  now  to  justify  his  conduct  by  the 
interpretation  which  he  asks  the  court  to 
place  upon  the  will  of  Noah.  Miller. 

We  agree  with  counsel  for  appellant  that 
the  question  to  be  decided  Is,  "How  long  is 
the  executor  required,  under  the  will,  to  con- 
tinue to  in-ovlde  for  Lottie?"  that  it  Is  only 
by  virtue  of  the  directions  given  to  him  by 
the  will  that  the  executor  owes  any  duty  to 
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her,  and  that  we  most  endeavor  to  ascertain 
from  the  will  itself  the  intent  of  the  testator 
npon  this  point 

It  is  clear  that  the  provision  is  to  terminate 
when  the  beneficiary  attains  the  age  of  21 
years.  It  seems  that  the  testator  expected 
that  Lottie  should  continue  after  his  death 
to  remain  with,  and  be  proylded  for  as  a 
member  of,  his  family,  but  it  is  not  reason- 
able to  suppose  that  he  meant  that  her  sup- 
port shonld  be  withdrawn  upon  her  ceasing 
to  be  a  member  of  his  family  if  the  cessation 
of  that  relation  was  brought  about  without 
fault  on  her  part,  but  by  the  arbitrary  act 
of  his  brother,  who  thereby  relleTed  himself 
of  a  burden  upon  the  estate  bequeathed  to 
him.  When  the  will  was  written,  the  family 
of  Noah  Miller  consisted  of  himself,  his  wife, 
his  brother,  and  Lottie  Bowen.  He,  of  course, 
did  not  intend  that  the  provision  for  Lottie 
should  end  when  the  family  as  then  con- 
stituted ceased  to  be.  It  could  not  oome  into 
existence  under  his  will  until  after  his  death, 
and  upon  his  death  in  literal  strictness  "his" 
family  passed  out  of  existence.  Did  it  cease 
upon  the  death  of  his  widow?  We  think  not 
When  the  testator  uses  the  tenn  *'my  fam- 
ily," he  is  speaking  of  a  conception  in  his 
own  mind— an  entity,  so  to  speak— different 
from  and  independent  of  the  units  of  which 
it  was  composed.  He  could  not  have  intend- 
ed doing,  on  so  solemn  an  occasion,  the  vain 
thing  of  making  a  provision  which  should  be 
d^endent  upon  the  continuance  of  his  fam- 
ily as  it  was  then  composed;  and  It  clearly 
appears  from  his  will' that  he  contemplated 
that  the'support  provided  might  continue  for 
a  number  of  years,  and  was  to  be  uncondi- 
tionally deteraoined  only  when  Lottie  reached 
the  age  of  21.  Within  that  time  he  must  have 
known  that  death  would  not  Improbably  still 
farther  diminish  the  family  circle  from  which 
be  was  shortly  to  disappear.  Had  he  fore- 
seen the  death  of  his  wife,  can  we  believe 
that  he  would  have  regarded  it  as  the  total 
extinction  of  his  family,  and  as  the  event 
which  was  to  terminate  his  bounty?  His 
wife  might  have  survived  until  Lottie  became 
21  years  of  age,  or  might  have  died  imme- 
diately, and  in  fact  did  die  within  three 
years  after  the  execution  of  the  wilL  Why 
should  the  bounty  to  Lottie  end  with  the 
death  of  his  wife?  It  was  in  no  degree  made 
dependent  upon  serviceB  rendered  or  to  be 
rendered  by  her  to  his  wife,  or  to  any  one 
else.  It  was  a  spontaneous  benefaction, 
which  he  contemplated  might  continue  until 
she  became  21  years  of  age,  but  was  to  cease 
uncondltionany  at  that  time.  Nor  do  we 
think,  for  like  reasons,  that  the  death  of 
Joseph  Miller  would  affect  Lottie's  right 

We  are  of  opinion  that  there  is  no  error  in 
the  decree  of  the  circuit  court  It  may  hap> 
pen,  however,  that  from  some  sopervenient 
cause  the  provision  made  in  the  will  may  be 
forfeited,  and  to  provide  fdr  such  a  contin- 
gency the  decree  will  be  amended  by  reserv- 
ing leave  for  any  party  to  apply  for  any  relief 


to  which  he  or  she  may  be  entitled,  and,  as 
amended,  affirmed. 
Affirmed. 


(48  W.  VflL  647) 

MARTIN  V.  KESTER  et  aL 
(Supreme  Court  of  Appeals  o^  West  Virginia. 

Sept  7,  190L) 

INJUNCTION  —  RBSTRAINING  SALB  UNDER 
TRUST  DBQI>-«ROSS  BILL-BXEGUTION  OF 
DBCRBS-8PSCIAL    COMMISSIONBHr-APPBAIi. 

1.  M.  conveyed  211%  acres  of  land  in  trust 
to  secure  K.  the  payment  of  a  note  for  $5,000, 
the  note  containing  a  proTislon  that  it  was  to 
be  subject  to  any  credit  to  which  the  maker 
might  show  he  had  paid  on  said  claim  or  debt 
upon  a  fair  adjustment  of  all  matters  between 
them.  D.,  the  trustee,  proceeding  to  sell  the 
land  undeV  said  deed  of  trust,  was  enjoined  by 
M.  on  the  ground,  among  others,  that  he  did 
not  owe  K.  anything  on  settlement,  and  prayed 
for  a  settlement  to  be  had  between  them  to  as- 
certain his  indebtedness,  if  anything,  to  K. 
Defendants  filed  an  answer  in  the  nature  of 
a  cross  bill,  alleging  prior  liens  on  said  land  by 
judgments  against  M.,  and  making  the  judg- 
ment creditors  of  M.  parties  to  the  suit,  and 
praying  for  a  convention  of  the  lien  creditors, 
and  to  ascertain  the  amounts  and  priorities  of 
the  liens.  Eekt,  the  court  did  not  err  in  per- 
mitting the  answer  and  cross  bill  to  be  filed. 

2.  In  such  case,  where  the  court  has  taken 
jurisdiction  to  make  settlement  between  the 
parties,  and  to  ascertain  the  Hens  and  priori- 
ties thereof,  and  to  decree  sale  of  the  land  to 
pay  the  liens,  it  is  proper  to  appoint  a  special 
commissioner  to  execute  the  decree  of  sale. 

8.  And  in  such  case  the  court  will  exercise 
a  sound  discretion  in  the  appointment  of  such 
special  commissioner,  whether  it  be  the  de- 
fendant trustee  or  another  person. 

4.  It  is  not  suf9cient  to  reverse  a  decree  that 
it  is  erroneous.  Error  must  appear  to  the  prej- 
udice of  the  party  complaining  thereof. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court  Harrison  coun- 
ty; J.  M.  Hagans.  Judge. 

Action  by  Charles  T.  Martin  against  Sam- 
uel O.  Kester  and  others.  Decree  for  de- 
fendants, and  plaintiff  appeals.    Modified. 

W.  Scott,  for  appellant  Lewis  O.  Lawson, 
for  appellees. 

McWHORTBR,  J.  On  the  7th  day  of  May, 
1888,  Charles  T.  Martin  executed  to  Lemuel 
D.  Jarvis,  trustee,  a  deed  of  trust  on  a  tract 
of  211  acres  of  land  in  Harrison  county  to  se- 
cure to  Celia  Kester  the  payment  of  a  note  of 
15,000  of  even  date  with  the  trust  deed.  Aft- 
terwards  Sherman  C.  Denham  was  substitut- 
ed as  trustee  in  place  of  Jarvis,  who  had 
died.  Trustee  Denham  advertised  to  sell  the 
land  under  the  trust  deed,  when  Martin  filed 
his  bill  In  the  circuit  court  of  Harrison  coun- 
ty enjoining  the  sale,  on  the  grounds  that  the 
title  to  the  tract  of  land  was  not  in  plaintUT 
when  he  executed  said  deed  of  trust  and  that 
the  trust  deed  was  void  for  uncertainty  as  to 
the  debt  secured;  that  whether  plaintiff 
owed  anything  under  said  trust  depended  on 
a  settlement  of  many  transactions  and  mnny 
accounts  that  were  still  unsettled  between 
the  parties,  alleging  that  he  was  not  indebt- 
ed to  Celia  Kester  one  cent  on  any  account; 
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facturers  or  the  business  of  loanufactiirlng 
is  denied  by  tbe  plaintiff  in  error  upon  the 
grround,  among  others,  that  the  capital  stock 
of  corporations  and  the  capital  of  individ- 
uals engaged  In  manufacturing  are  taxed  by 
the  state  upon  the  ad  valorem  system,  and 
that,  where  such  tax  can  be  levied,  a  license 
tax  cannot  be  imposed. 

By  section  1  of  article  10  of  the  constitu- 
tion it  is  provided  that  taxation,  except  as 
thereinafter  provided,  whether  imposed  by 
the  state,  county,  or  corporate  bodies,  ''shall 
be  equal  and  uniform,  and  all  property,  both 
real  and  personal,  shall  be  taxed  in  propor- 
tion to  its  value.**  By  section  4  of  the  same 
article  the  general  assembly  is  authorized  to 
levy  a  tax  upon  incomes,  upon  licenses  to 
persons  engaged  in  certain  designated  em- 
ployment, and  upon  all  other  business  which 
cannot  be  reached  by  the  ad  valorem  system. 

Under  these  provisions  of  the  constitution 
the  general  assembly  has  no  power  to  levy 
a  license  tax  upon  any  employment  or  busi- 
ness other  than  those  named  in  the  fourth 
section,  except  in  cases  where  such  business 
cannot  be  reached  by  the  ad  valorem  system. 
Whether  a  business  can  or  cannot  be  reach- 
ed by  the  ad  valorem  system  is  a  question 
primarily  for  the  legislature,  and  its  deter- 
mination of  the  question  cannot  be  held  to  be 
erroneous,  unless  it  is  manifestly  so.  Mor- 
gan V.  Com.,  98  Va,  812,  815,  d5  S.  B.  448; 
Com.  v.  Moore  &  Goodsons,  25  Grat  957. 

The  general  assembly,  for  state  purposes, 
does  not  impose  a  license  tax  upon  the  busi- 
ness of  manufacturers,  but  Imposes  a  prop- 
erty tax  upon  the  capital  stock  of  Joint-stock 
companies  and  the  capital  of  individuals  en- 
gaged in  such  business.  Acts  1889-90,  pp. 
2Q1,  214,  etc. 

As  long  as  the  general  assembly  continues 
that  method  of  taxation  for  state  purposes, 
it  is  a  conclusive  determination  that  such 
business  can  be  reached  by  the  ad  valorem 
system,  and,  if  it  can  be,  and  is  so  reached 
by  that  system  for  state  purposes,  It  must  be 
so  reached  when  taxed  by  municipal  corpora- 
tions, for  the  legislature  has  no  power  under 
the  constitution  to  impose  a  license  tax,  or 
to  authorize  a  municipal  corporation  to  do  so, 
upon  any  business  oth»  than  those  specific- 
ally mentioned  in  section  4  of  article  10  of 
the  constitution,  except  where  it  cannot  be 
reached  by  the  ad  valorem  system. 

The  legislature  having  no  power  to  author- 
ize the  council  of  the  city  of  Lynchburg  to 
levy  a  license  tax  ujpon  the  business  of  manu- 
facturing, the  ordinances  imposing  such  a 
tax  must  be  held  invalid  and  void. 

The  capital  stock  of  the  Joint-stock  com- 
panies and  the  capital  of  the  partnership  in 
question  not  being  assessed  with  a  license 
tax,  nor  liable  to  such  assessment,  they  were 
liable  to,  and  ought  to  have  been  assessed 
with,  a  property  or  ad  valorem  tax,  as  pro- 
vided by  sections  4,  5,  and  6  of  the  ordinance 
of  the  city  council  imposing  a  tax  upon  prop- 
erty which,  as  we  have  seen,  was  clearly 


broad  enough  to  embrace  them,  and  to  re- 
quire their  assessment  for  taxation. 

The  Judgment  complained  of  must,  there- 
fore, be  reversed,  and  set  aside^  and  this 
court  will  enter  such  order  as  the  circuit 
court  ought  to  have  entered. 

Reversed. 

WHITTLE.  J.,  absent,  decided  case  in  low- 
er court 

(M  Va.  680) 

DAVIS  et  al.  T.  ANDERSON. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

12,  1901.) 

CONTRACTS  —  CONSIDERATION  —  CRBDITORS- 
HORAL  OiBLIQATION— PAST  CONBIDBRATION 
^CONVBTANGfiS-TITLH  — LIBN  —  SNFOECK- 
MjQNT— IMPBACHMENT. 

1.  A  contract  founded  on  a  good,  but  not  on 
a  valuable,  consideration  Is  voluntary,  and  void 
as  to  creditors. 

2.  A  moral,  obligation  must  be  one  which  has 
been  once  a  valuable  consideration,  but  has 
ceased  to  be  binding  from  Bome  supervenient 
cause,  in  order  to  be  sufficient  to  sustain  a  con- 
veyance. 

3.  A  past  consideration,  which  imposed  no 
obligation  at  the  time  it  was  furnished.  Is  in- 
sufficient to  support  axiy  promise. 

4.  Under  Code,  §  24^,  providing  that  every 
conveyance  which  is  not  on  a  consideration 
deemed  yaluable  in  law  shall  be  void  as  to 
creditors  whose  debts  shall  have  been  contract- 
ed at  the  time  it  was  made,  where  a  brother  in- 
debted to  insolvency,  after  suit  brought,  devests 
liimself  of  all  his  property  by  a  deed  to  his 
sister,  based  on  past  -services  alleged  to  have 
been  rendered  by  her  for  their  mother,  which 
services  were  not  shown  to  have  been  rendered 
at  the  brother's  request,  express  or  implied, 
such  sister  takes  no  title. 

5.  A  grantee  in  a  deed,  whose  rights  are  sub- 
ordinate to  those  of  the  grantor's  creditors, 
cannot  impeach  the  proceedings  of  a  court  of 
chancery  to  enforce  a  lien  on  the  property  con- 
veyed In  an  independent  suit,  however  irregu- 
lar such  proceedings  may  have  been. 

Appeal  from  circuit  court,  Rockbridge 
county. 

Action  by  Fannie  L.  Anderson  against 
Samuel  A.  Davis  and  another  for  the  parti- 
tion of  certain  land.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeal  Re- 
versed. 

J.,  J.  L.  A  R.  Bumgardner,  for  appellants. 
C.  S.  W.  Barnes,  for  appellee. 

WHITTLE,  J.  In  June,  1890.  Lucy  F. 
Weeks  brought  an  action  of  assumpsit  In  the 
circuif  court  of  Rockbridge  county  against 
James  T.  Freeman,  a  nonresident,  and  caused 
to  be  issued  an  ancillary  attadunent,  which 
was  levied  July  2,  1S90,  upon  an  undivided 
moiety  of  116  acres  of  land,  the  property  of 
the  defendant 

On  July  23,  1890,  Freeman  executed  a  deed 
by  which  he  conveyed  his  hiterest  in  the  land 
to  his  sister,  Fannie  L.  Anderson,  'In  con- 
sideration of  the  care  and  attention  of  my 
mother,  Lucy  Freeman,  who  has  been  blind 
for  the  last  ten  years,  to  me  fully  paid  b7 
Fannie  L.  Anderson,  •  ♦  •  tjie  receipt 
of  which  is  hereby  acknowledged.*'     This  deed 
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was  acknowledged  In  substantial  compliance 
with  the  requirement  of  the  statute,  and  ad* 
mitted  to  record. 

The  defendant  Freeman  appeared,  and 
pleaded  to  the  action^  and,  upon  the  Issue 
joined,  a  Terdlct  and  Judgment  were  r^idered 
against  him  at  the  Noyember  term,  1890. 

No  riu*ther  proceedings  were  had  upon  the 
attachment,  and  no  memorandum  was  left 
wfth  the  clerk  to  be  recorded  and  Indexed,  as. 
required  by  section  8566  of  the  Ck>de. 

In  a  suit  In  cliancery,  brought  aftorwards 
to  enforce  her  Hen,  the  property  was  sold, 
and  purchased  by  the  plaintiff,  Lucy  F, 
WeekSi  and  she,  having  become  the  owner 
of  the* other  moiety,  sold  and  conveyed  the 
entire  tract  of  116  acres  to  appellants  Samud 
A.  Davis  and  William  J.  Hlte.  Thereupon 
Fannie  L.  Anderson  filed  a  bill  In  equity 
against  the  appellants  Davis,  Hlte,  and  Lucy 
F.  Weeks,  In  which  she  alleged  that  before 
Lucy  F.  Weeks  had  acquired  any  Hen  upon 
the  undivided  moiety  of  her  brother,  James 
T.  Freeman,  complainant  had  become  the 
bona  fide  purchaser  thereof  for  valuable  con- 
sideration, and  wlthont  notice,  and  vouched 
the  deed  of  July  28^  1890,  to  sustain  the  al- 
legation. 6he  Insisted  that  die  was  rot  a 
party  to  the  suit  In  which  her  property  was 
sold,  and  not  bound  by  any  of  the  proceed- 
ings tbecetiL  A  paper  purporting  to  be  the 
answer  of  Davis  and  Hlte^  denying  generally 
the  allegations  of  the  bill,  was  copied  hito 
the  record,  but  seems  never  to  have  been 
formally  filed,  and  was  not  noticed  In  any 
of  the  decrees  In  the  cause. 

The  bill  prayed  for  partition  of  the  land, 
and  ^at  appellants  be  i^equired  to  accoynt 
to  the  plalntifC  for  the  rents  and  profits  of 
her  moiety  thereof  during  the  time  they 
were  respectively  in  the  possession  and  en- 
joyment of  the  same. 

The  commissioner  to  whom  the  case  was 
referred  reported  that  the  land  was  not  sus- 
ceptible of  convenient  partition  In  kind,  and 
ascertained  the  amounts  for  which  the  de- 
fendants were  respectively  liable  to  the  plain* 
tiff  for  its  use  and  occupation. 

Bxceptlons  were  taken  by  the  defendant 
to  the  report,  which  the  court  overruled,  and 
the  r^)ort  was  confirmed.  The  plainttff  was 
declared  entitled  to  an  undivided  moiety  of 
the  land,  which  was  decreed  to  be  sold  for 
partition,  and  the  amounts  ascertained  to  be 
due  by  the  defendants  to  the  plaintiff  for 
rents  and  profits  were  decreed  against  them 
respectlvdy. 

From  that  decree  this  appeal  was  allowed. 

A  number  of  questions  have  been  raised 
and  discussed  by  counsel,  chiefly  affecting  the 
regularity  of  the  proceedings  on  the  attach- 
ment and  In  the  suit  In  chancery  In  which 
the  property  bi  controversy  was  sold;  but 
the  view  which  this  court  takes  of  the  mat- 
ter renders  it  unnecessary  to  notice  them  in 
detalL 

The  real  question  Involved  is  whether  the 
consideration  In  the  deed  from  Freeman  to 
his  sister  was  a  valuaUe  consideration  or 


merely  a  meritorious  consideration.  If  the 
former,  she  was  clearly  entitled  to  the  re- 
lief accorded  by  the  decree  of  the  trial  court, 
but.  If  the  latter.  It  is  equally  clear  that  she 
was  not  so  entitled,  as  against  the  creditor 
of  her  grantor.  Section  2459  of  the  Code 
provides  that  "every  gift,  conveyance,  assign* 
ment,  transfer,  or  charge,  which  is  not  upon 
a  consideration  deemed  valuable  hi  law, 
*  *  *  shall  be  void  as  to  creditors  whose 
debts  shall  have  been  contracted  at  the  time 
It  was  made." 

A  deed  founded  upon  a  good,  but  not  upon 
a  valuable,  consideration  Is  considered  mere- 
ly voluntary,  and,  while  binding  between  the 
parties,  is  void  as  to  creditors.  Obit  Ck>nt. 
28.  For  a  moral  obligation  to  be  suflldent  to 
sustain  a  promise  or  conveyance.  It  must  be 
one  which  has  once  been  a  valuable  consid- 
eration, but  which  on  account  of  some  rule  of 
law  was  not  binding  upon  or  enforceable 
against  the  party,  e.  g.  from  Infancy  or  Uke 
cause,  or  which  had  ceased  to  be  binding 
from  some  supervenient  cause,  as  the  act  of 
limitations,  the  Intervention  of  bankruptcy, 
and  the  like.  But  a  past  consideration,  other 
than  of  the  class  referred  to,  which  Imposed 
no  legal  oMigatlon  at  the  time  It  arose,  win 
suppdtt  no  promise  ^whatever.  Eastwood  v. 
Kenyon,  11  AdoL  &  B.  446;  Barle  v.  Oliver,  2 
Exch.  71;  Olark,  Oont  201. 

There  Is  not  a  suggestion  tbBt  the  alleged 
past  services  of  the  grantee  for  her  aflllcted 
mother,  the  sole  consideration  for  the  deed 
In  question,  were  rendered  in  pursuance  of 
a  contract  between  the  grantor  and  herself. 
Such  an  allegation.  If  proved,  would  have  pre- 
sented quite  a  different  question.  But  the 
case  under  consideration  Is  one  in  which  a 
brother  Indebted  to  Insolvency,  after  suit 
brought,  deresti  himseiV  of  all  the  property 
which  he  owns  within  the  jurisdiction  of  the 
court  by  a  deed  to  his  sist^,  based,  upon  past 
services  alleged  to  have  been  rendered  by  her 
for  their  mother*  The  services  were  neltjher 
alleged  nor  prov^i  to  have  been  performed 
at  tiie  request  of  the  brother,  express  or 
Implied.  Such  a  consideration  Is  In  no  sense 
a  valuable  consideration,  and  the  grantee  in 
the  deed  occupied  the  positkm  of  a  volunteer, 
and'  not  of  a  bona  fide  purchaser  for  value. 
There  was  no  legal  obligation  resting  on  ei- 
ther the  son  or  the  daughter  to  care  for  and 
support  their  mother,  and  the  high  moral  ob- 
ligation to  discharge  that  duty  was  as  incum- 
bent upon  the  one  as  the  other. 

A  past  consideration  which  did  not  place 
the  fi[rantor  under  a  legal  obligation  at  the 
time  the  services  are  alleged  to  have  been 
rendered  cannot  be  regarded  a  sufikient  con- 
sideration to  sustain  a  deed  from  an  embar- 
rassed debtor  to  his  sister,  executed  after 
legal  proceedings  had  been  commenced  by  a 
creditor  to  subject  the  property  to  the  pay- 
ment of  his  debt 

While  bona  fide  purchasers  fdr  value  are  a 
highly  favored  class,  and  courts  of  equity 
are  always  solicitous  to  uph<dd  their  rights^ 
It  would  be  taideed  a  dangarens  preoedent  ti 
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enlarge  tlie  doctrine  lo  ae  to  embrace  In  that 
category  alienees  of  debtors  whose  memo- 
ries have  been  refreshed  and  consciences 
quickened  Into  action  and  a  recognition  of 
past  moral  considerations  moving  from  near 
relation*  only  after  suit  brought  to  subject 
their  property. 

This  court,  in  the  recent  case  of  Stonebum- 
er  T.  Motley,  95  Va.  788.  30  &  B.  364,  quotes 
with  approbation  the  language  of  Wlghtman, 
J.,  in  Beaumont  v.  Beere,  8  Q.  B.  488,  that 
"a  precedent  moral  obligation,  not  capable  of 
creating  an  (Hrlginal  cause  of  action,  will  not 
support  an  express  promise,'*  and  sidds:  "It 
is  dear  that,  independent  of  the  express 
promise  on  the  part  of  the  son,  made  after 
the  seryioes  were  rendered,  there  could,  in 
this  case,  baye  been  no  recoyexy  upon  the 
original  cause  of  action,  for  it  rested  upon 
no  Gonsid^ation  from  which  the  law  would 
haye  implied  a  promise  to  pay,  and  therefore 
the  subsequent  promise  is  insufficient." 

Occupying  the  position  of  a  yolunteer,  had 
Fannie  Id,  Anderson  been  made  a  defendant 
to  the  chancery  cause  in  which  the  land  was 
sold,  her  deed  would  haye  interposed  no  yalld 
defense.  Her  rights,  therefore,  under  said 
conveyance,  being  subordinate  to  those  of  the 
creditor  of  her  grantor,  she  cannot  be  i^ermi^ 
ted  to  impeach  those  proceedings  in  the  inde- 
pendent suit  which  she  has  brought  for  that 
purpose,  however  irregular  they  may  have 
been. 

For  the  foregoing  reasons  the  decree  com- 
plained of  must  be  reversed  and  annulled, 
and  an  order  will  be  made  bere  <Hftm<flatng 
appellee's  bill,  with  costs, 

Beversed. 

(W  Va.  668) 

nOVOKTS  ADWR  et   al.   r.   KBRFOCVrS 

ADM'R  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

12.  1901.) 

RB8  JT7DI0ATA— INTERLOCUTORT  DBCRSl^ 
ADJUDICATION-GONCLUSIVDNBSS. 

Where,  in  a  suit  for  an  accounting  be> 
tween  the  Joint  owners  of  real  estate,  various 
Interlocutory  decrees  spoke  of  the  owners  as 
^partners,"  and  the  account  as  the  "partner- 
ship account,"  the  words  being  used  indiffer- 
•noy,  such  decrees  were  not  res  judicata  of  the 
existence  of  a  partnership  in  a  subsequent 
suit. 

Appeal  from  drcolt  court,  Bocklngham 
county. 

Action  by  Andrew  Houck'a  administrator, 
widow,  and  heirs  against  J.  0.  Woodson  and 
others.  From  a  decree  declaring  certain 
moneys  subject  to  the  liens  of  Dunham  ft 
Kerfoot,  plaintiffs  appeal    Affirmed. 

John  B.  Boiler,  for  appdlantai.  Tancey  ft 
Haas,  for  axipellees. 

HABBISON,  J.  This  cause  was  before  us 
In  1895,  the  controversy  then  being  as  to  the 
validity  of  the  two  judgments  in  favor  of  the 
firm  of  Dunham  ft  Kerfoot,  obtained,  in  1858, 
against  Andrew  Houck.  These  judgments 
were  reeisted  ppon  the  grounds  (1)  that  they 


were  barred  hj  the  statote  of  Bmitatloofl,  and 
(2)  because  of  the  alleged  laches  of  the  cred- 
itor in  prosecuting  his  claims. 

These  contentions  were  decided  adversely 
to  the  appellants,  and  the  decree  of  the  lower 
court  declaring  both  Judgments  to  be  valid 
and  subsisting  liens  against  the  real  estate 
of  Andrew  Houck,  deceased,  was  affirmed. 
Houck  V.  Dunham,  92  Va.  211,  23  8.  B.  238. 

By  decree  of  November  1«  1897,  a  fund 
of  ^68,  with  interest  from  November  6, 1889, 
ascertained  to  be  in  the  hands  of  John  B. 
Boiler,  special  receiver,  was  declared  to  be  a 
real  fund,  arising  from  the  rentals  of  the  real 
estate  of  Andrew  Houck,  deceased,  subject 
to  the  liens  of  the  Dunham  ft  Kerfoot  judg- 
ments; and  the  special  receiver  was  ordered 
to  pay  the  same  to  the  administrator  of  the 
surviving  partner  of  that  firm,  after  first  de- 
ducting a  fee  of  $150  allowed  counsel  and  the 
onpaid  costs  of  the  suits. 

From  this  decree  the  cause  is  again  before 
this  court,  the  contention  now  being  that  the 
fund  in  question  is  not  a  real  fund,  that  the 
real  estate  from  which  it  arose  was  partner- 
ship property  of  Andrew  Houck  and  Alfred 
Sprinkle,  and  the  rentals  thereof  per8<malty, 
which  should  pass  into  the  hands  of  the  ad- 
ministrator of  Andrew  Houck,  to  be  distrib- 
uted in  equal  proportions  to  an  of  his  cred- 
itors. 

It  appears  that  by  deed  dated  April  8, 1866, 
George  Miller  and  wife  conveyed  to  Andrew 
Houck  and  Alfred  Sprinkle  two  houses  and 
lots  in  the  town  of  Harrisonburg.  Tbe  lan- 
guage of  this  deed  is  apt,  and  such  as  Is  usu- 
ally employed  to  create  in  the  grantees  of  a 
deed  a  joint  ownership  In  the  property  con- 
veyed. There  is  not  a  word  used  by  the 
draftsman  which  suggests  that  the  parties 
occupied  or  intended  to  assume  the  relation 
of  partners;  nor  does  it  appear  that  a  part- 
nership of  any  kind  existed  between  them 
either  before  or  after  the  date  of  the  deed 
in  question. 

There  is  no  direct  or  affirmative  proof 
tending  to  show  an  Intention  on  the  part  of 
the  grantors  to  hold  these  two  houses  and 
lots  as  partnership  property,  or  to  use  the 
same  for  any  partnership  purpose. 

It  appears  that  in  1856  Andrew  Houck 
conveyed  all  of  his  estate,  including  his  in- 
terest in  these  houses  and  lots,  to  a  trustee, 
for  the  benefit  of  hla  creditors.  It  further 
appears  that  Andrew  Houck  died  about  40 
years  ago,  that  shortly  thereafter  Alfred 
Sprinkle  died,  and  that  their  respective  es- 
tates have  since  been  continuously  the  sub- 
ject of  litigation.  It  appears  that  there  are 
pending  not  less  than  five  chancery  suits  for 
various  purposes  In  connection  with  the  set- 
tlement of  these  estates,  and  Involving  many 
questions  of  controversy.  One  or  more  of 
these  causes  involved  a  settlement  of  the  ac- 
counts between  Andrew  Houck  and  Alfred 
Sprinkle,  growing  out  of  their  Joint  owner- 
ship of  the  two  houses  and  lots  In  question. 

In  the  absence  of  other  evidence  to  support 
the  contention  that  this  real  estate  was  par^ 
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nership  property  of  a  firm  comx)08ed  of  An- 
drew Houck  and  Alfred  Sprinkle,  appellants 
rely  upon  certain  recitals  in  the  decrees  and 
other  proceedings  had  in  the  seyeral  chan- 
cery causes  mentioned,  and  chiefly  upon  the 
proposition  that  the  question  is  res  adjudi- 
cata  under  the  decrees  of  April  19,  1884,  No- 
vember 6»  1887,  and  October  28, 1889. 

There  was  a  settlement  to  be  had  between 
the  estates  of  Andrew  Houck  and  Alfred 
Sprinkle  inyolving  the  purchase  money  paid 
by  them,  respectiTely,  upon  their  Joint  pur- 
chase of  the  houses  and  lot4»  and  the  rents 
arising  from  the  same.  The  several  commis- 
sioners, in  dealing  with  these  mi^tters,  would 
speak  of  the  firm  of  Houck  &  Sprinkle  and 
the  partnership  accounts  of  Houck  &  Sprin- 
kle, and  the  decrees,  following  the  language 
of  the  commissioners,  would  use  the  same 
description;  but  it  is  apparent  that  this  was 
done  without  reference  to  the  technical  mean- 
ing attached  to  the  terms  employed.  The  de- 
crees and  other  proceedings  frequently  speak 
of  Houck  &  Sprinkle  as  Joint  owners  of  the 
houses  and  lots,  the  terms  "p<Li^®>^'*  '^^ 
'*Joint  owners'*  being  sometimes  Indifferently 
used  in  the  same  decree. 

The  decrees  relied  on  were  interlocutory* 
and  do  not  constitute  an  adjudication  of  the 
question  that  a  partnership  existed  between 
Houck  &  Sprinkle  with  respect  to  their  own- 
ership of  these  houses  and  lots.  The  adju- 
dication of  a  question  is  the  deliberate  action 
of  the  court  upon  that  question.  ,  It  is  clear 
that  no  such  question  was  ever  considered 
by  the  court  until  the  decree  appealed  from 
was  entered. 

The  fund  in  controversy  arose  some  years 
after  the  death  of  Andrew  Houck,  it  being 
conceded  that  it  represents  his  share  of  the 
rentals  of  the  two  houses  for  the  two  years 
beginning  April  1,  1865,  and  ending  April  1, 
1867.  The  administrator  of  Andrew  Houck 
could,  therefore,  have  no  interest  in  the  fund. 
If  any  one  could  claim  the  fund  as  against 
the  Judgment  lien  creditor  of  Andrew  Houck, 
it  would  be  his  widow  and  heirs,  and,  al- 
though they  are  parties  to  these  proceedings, 
they  are  not  here  complaining. 

There  is  no  error  in  the  decree  appealed 
from  to  the  prejudice  of  appeUanta*  and  it 
must  be  afflrzned. 

Aflkmed. 


(99  Va.  638) 

VIRGINIA-CJAROLINA  EY.   CO.  v. 

BOOKER. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

12,  1901.) 

■MINBNT    DOMAIN— RAILROADS-OONDBMNA- 

TION  PROGBBDINGS— PERSONS  BNTI- 

TUBD  TO  COMPENSATION. 

1.  Where,  pending  the  hearing  of  exceptions 
to  the  commissioners*  allowance  of  compensa- 
tion in  condemnation  proceedings  by  a  railroad, 
the  land  was  conyeyeo,  the  owners  of  the  land 
at  the  time  the  commissioners'  report  was  con- 
llnned  were  entitled  to  compensation,  and  not 


the  owner  at  the  time  proceedings  were  com- 
menced. 

2.  Where,  pending  the  hearing  of  exceptions 
to  the  commisBioners'  allowance  of  compensa- 
tion  in  condemnation  proceedings  by  a  rauroatL 
the  land  was  conveyed  and  partitioned,  and 
after  the  partition  the  railroad  company  pur- 
chased the  right  of  way  across  part  of  the  land, 
on  the  company  paying  the  sum  allowed  by  the 
commissioners  into  court,  and  entering  on  the 
property  on  the  confirmation  of  the  report,  it 
was  error  to  allow  the  owners  of  the  tracts 
over  which  the  right  of  way  was  not  purchased 
compensation  from  the  fund  in  court  in  excess 
of  the  yalue  and  damage  of  their  property. 

Bhror  from  circuit  court,  Washington  coun- 
ty. 

Condemnation  proceedings  by  the  Virginia- 
Carolina  Railway  Company  against  W.  O. 
Booker.  From  a  Judgment  fixing  the  com- 
pensation to  defendant,  plaintiff  brings  error. 
Rei^ersed. 

White  &  Penn,  for  plaintiff  in  error.  Dan- 
iel Trigg,  for  defendant  in  error. 

CARD  WELL,  Jw  In  the  year  1888  the  Ab- 
ingdon Coal  A  Iron  Railroad  Company  com- 
menced proceedings  in  the  county  court  of 
Washington  county  to  condenm  a  right  of 
way  through  certain  lands  of  W.  O.  Booker. 
July  20,  1888,  the  commissioners  appointed 
to  ascertain  what  would  be  a  Just  compen- 
sation for  the  land  proposed  to  be  taken  and 
the  damages  to  the  residue  of  the  tract  re- 
ported that  5.99  acres  of  "cleared  land" 
would  be  taken  for  the  roadbed  and  right  of 
way,  which  they  valued  at  $50  per  acre, 
aggregating  $299.50,  and  that  the  damages  to 
the  residue  of  the  "cleared  land*'  wotdd  be 
$750;  that  13.68  acres  of  the  "knob  land" 
would  be  taken,  of  the  value  of  $2.50  per 
acre,  aggregating  $.34.20;  and  that  the  dam- 
age to  the  residue  of  the  "knob  land"  would 
be  $250,~making  the  total  damages  assessed 
$1,333.70.  Exceptions  were  indorsed  on  the 
report  by  counsel  for  W.  O.  Booker  on  the 
ground  that  the  damages  assessed  were  in- 
adequate, but  no  action  was  taken  upon  the 
exceptions  or  the  report  for  nearly  12  years. 
In  the  summer  of  1890,  W.  O.  Booker  con- 
tracted to  sell  his  farm,  through  which  the 
railroad's  right  of  way  was  sought  to  be  con- 
demned, and  on  January  15,  1891,  conveyed 
the  same  to  t^ie  purchaser,  the  Litchfield 
Land  Company.  February  15,  1891,  the  Ab- 
ingdon Coal  &  Iron  Railroad  Company  en- 
tered upon  the  land,  and  began  grading  its 
roadbed,  no  objection  being  made  by  any  one; 
but  soon  thereafter  all  work  on  the  line  of 
the  road  was  discontinued,  and  the  enter- 
prise apparently  abandoned.  All  of  the  prop- 
erty of  the  Abingdon  Coal  &  Iron  Railroad 
Company  was  sold  under  deeds  of  trust  and 
the  purchasers  organized  the  Virginia  West- 
em  Coal  &  Iron  Railroad  Company,  and  by 
an  act  of  the  legislature  approved  March 
1,  1898,  the  name  of  this  new  company  was 
changed  to  Virginia-Carolina  Railway  Com- 
pany. At  the  second  December  rules,  1897, 
of  the  circuit  court  of  Washington  county, 
certain  stockholders  of  the  Litchfield  Land 
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Company  filed  a  bill  to  have  Its  real  estate 
partitioned  among  Its  atockholders,  and  the 
charter  of  the  company  reyoked  and  annul- 
led. Accordingly,  commissioners  were  ap- 
pointed, the  real  estate  partitioned,  and  ,by 
a  decree  of  May  0,  1898,  the  report  of  the 
commissioners  as  to  the  partition  of  the  real 
estate  was  confirmed,  and  the  charter  of  the 
company  reToked  and  annulled.  In  this  par- 
tition all  the  '^deared  lands*'  were  given  to 
H.  C.  Stuart  and  the  widow  and  heirs  of  W. 
A.  Stuart,  deceased,  and  the  ''knob  lands*' 
to  Mrs.  C.  P.  Booker  and  T,  P.  Trigg  and 
associates;  Mrs.  Booker  having  acquired  the 
rights  of  her  husband,  W.  0.  Booker,  in  the 
lands.  February  1.  1900,  H.  C.  Stuart  and 
the  widow  and  heirs  of  W.  A.  Stuart,  de- 
ceased, sold  and  conveyed  to  the  Virginia- 
Carolina  Railway  Company  the  right  of  way 
for  its  railroad  as  located  and  graded  through 
the  lands  x)artitloned  to  them,  and  on  March 
6,  1900,  the  Virginia-Carolina  Railway  Com- 
pany paid  into  court  the  sum  of  $1,333.70,  the 
amount  of  damages  ascertained  by  the  com- 
missioners In  their  report  of  July  20,  1888. 

Additional  exceptions  on  behalf  of  W.  O. 
Booker  were  filed  on  April  18,  1900,  to  the 
commissioners*  report,  and  when  the  case 
came  on  to  be  heard  by  consent  of  all  par- 
ties in  interest  at  the  May  term,  1900,  of  the 
county  court,  the  matter  was  submitted  to 
the  judge  of  the  county  court  for  decision, 
subject  to  the  right  of  appeal,  but  only  two 
questions  were  raised  and  considered  by  the 
court,  via.:  First,  who  is  entitled  to  com- 
pensation, etc.,  for  the  "cleared  lands"  of 
the  Booker  farm  taken  by  the  Virginia-Caro- 
lina Railway  Company  for  its  purposes?  and, 
second,  what  interest  should  be  allowed  upon 
the  compensation,  etc.?  The  county  court  by 
its  order  made  June  27,  1900,  directed  that 
one-third  of  the  $1,333.70  paid  into  court  by 
the  Virginia-Carolina  Railway  Conapany  be 
paid  to  Mrs.  C.  P.  Booker,  with  interest  there- 
on from  February  15,  1891,  and  that  one- 
sixth  of  the  $1,333.70,  with  like  interest,  be 
paid  T.  O.  Trigg  and  associates. 

This  Judgment  having  been,  upon  a  writ 
of  error  awarded  the  Virginia-Carolina  Rail- 
way Company,  affirmed  by  the  circuit  court 
of  Washington  county,  it  is  before  us  for  re- 
view upon  a  writ  of  error  awarded  by  one 
of  the  judges  of  this  court 

It  is  manifest  that  the  order  of  the  coun- 
ty court  complained  of  is  based  upon  the 
view  that  the  fund  paid  into  court  by  plaln- 
ttflC  in  error  belonged  to  the  stockholders  of 
the  Litchfield  Land  Company  in  proportion  to 
their  respective  holdings,  and  that  they  were 
entitled  to  their  respective  interests  in  this 
fund  as  of  February  15,  1891,  when  tbe  Ab- 
ingdon Coal  &  Iron  Railroad  Company  went 
upon  the  land  and  began  grading  its  road- 
bed. 

Nothing  whatever  is  said  in  the  deed  from 
TV.  O.  Booker  to  the  Litchfield  T^nd  Com- 
pany conveying  the  lands  through  which  the 
vailroad*s  right  of  way  runs  about  compen- 


sation for  the  land  proposed  to  be  teikea  as 
the  rallroad*8  right  of  way  and  dama;ge8  to 
the  residue  of  the  tract;  nor  did  the  Litch- 
field Land  Company  ever  treat  this  claim  for 
damages  as  an  asset  of  the  company.  The 
conveyance  from  Booker  to  the  Litchfield 
Land  Company  is  a  simple  conveyance  of  the 
land,  without  reference  to  compensation  or 
damages  by  reason  of  the  proposed  railroad, 
and  the  partition  of  this  land  among  the 
stockholders  of  the  land  company  was  made 
without  reference  to  such  compensation  In 
damages. 

Title  to  land  condemned  in  Virginia  for 
public  purposes  remains  in  the  owner  until 
judgment  of  the  court  In  which  the  condem- 
nation proceedings  are  pending  confirming 
the  report  of  commissioners  as  to  damages 
assessed,  and  payment  of  the  money  to  the 
party  entitled  or  Into  court    Code  Va.  §  1083. 

Where  there  are  exceptions  to  the  report 
the  party  seeking  to  condemn  the  land  may 
pay  the  money  into  court  and  may  thereupon 
enter  into  and  construct  Its  works  upon  and 
through  that  part  of  the  land  described  in 
the  commissioners'  report  Section  1081, 
Code.  But  this  gives  the  party  condemning 
no  title  to  the  land  until  there  is  a  final  judg- 
ment of  the  court  fixing  the  amount  of  com- 
pensation, and  the  payment  of  same  to  the 
party  or  parties  entitled  or  into  court  Sec- 
tion 1083,  Id.  Robinson  y.  Crenshaw,  84  Va. 
348,  6  S.  E.  222. 

Arising,  doubtless,  out  of  diverse  statutory 
provisions  in  the  various  states  touching  con- 
demnation proceedings  under  the  rl^ht  of 
eminent  domain,  there  is  some  conflict  among 
the  authorities  as  to  party  entitled  to  com- 
pensation, where  there  haa  been  a  sale  of 
the  locus  in  quo  pending  condemnation  pro- 
ceedings. 

In  discussing  this  question,  Lewis,  in  his 
work  on  Eminent  Domain  (section  318),  says: 
"The  right  to  compensation  is  a  personal 
claim,  and,  after  It  has  onc^  accrued,  does 
not  pass  by  a  deed  of  the  land.  When  land 
-  is  occupied  wrongfully,  or  by  mere  consent  of 
the  owner,  express  or  Implied,  no  right  or  ti- 
tle to  the  land  so  occupied  passes,  and  a  sub- 
sequent deed  by  the  owner  vests  the  entire 
estate  In  the  grantee,  and  such  grantee,  in 
the  absence  of  any  reservation,  is  entitled  to 
just  compensation  for  the  land  so  occupied. 
The  grantor  in  such  case,  who  has  not  con- 
sented to  the  occupation  of  his  land,  may  re- 
cover for  all  damages  sustained  up  to  the 
time  of  the  deed,  to  be  estimated  as  In  an  ac- 
tion of  trespass." 

In  section  627  this  learned  author  further 
says:  "Where  a  party,  having  po^'er  to  ac- 
quire property  for  public'  use,  enters  upon 
and  occupies  property  for  the  purpose  of  ap- 
propriating it  to  such  use,  without  having 
complied  vrlth  the  law,  a  conveyance  of  the 
property  pending  such  occupation  will  vest 
the  r.Ight  to  compensation  In  the  grantee, 
whether  the  entry  was  with,  or  without  con- 
sent   The  authorities  are  by  no  means  har^ 
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monlous  upon  this  proposition,  bnt  It  is  sup* 
ported  by  the  greater  number,  and  by  the 
general  rules  which  govern  the  acquisition 
of  interests  In  real  estate.*' 

In  Carli  y.  Raikoad  Co.,  16  Minn.  200  (GIL 
234),— a  Tery  similar  case  to  this,— the  court 
said:  **lt  the  proceedings  to  condemn  the 
property  were  completed,  and  the  company 
acquired  the  title  to  the  easement  or  right 
of  way  over  the  locus  in  quo  before  the  exe- 
cution of  the  deed,  Carli  [grantee]  would  take 
the  premises  subject  to  the  right  of  the  com- 
pany, and  the  damages  would  inure  to  the 
owner  of  the  land  at  the  time  the  right  rest- 
ed in  the  company;  but,  if  the  proceedings 
were  not  completed,  but  inchoate,  and  the 
company  did  not  acquire  title  to  the  easement 
prior  to  the  ezeciition  of  the  deed,  the  prem- 
ises passed  to  Carli,  and  he  became  the  own- 
er, and  the  right  to  damages  was  In  him  as 
an  Incident  to  the  ownership."  See*  also,  Me- 
ginnis  V.  Nunamaker,  64  Pa.  374. 

We  have  no  case  in  Virginia  adjudicating 
this  precise  question,  but  it  clearly  appeal's 
to  be  the  policy  of  our  statutes  on  the  sub- 
ject that,  until  the  person  or  corporation  enti- 
tled to  acquire  property  for  public  use  has  so 
far  progressed  in  conden^nation  proceedings, 
and  against  the  will  of  the  owner,  to  take 
immediate  possession  thereof,  no  right  to 
compensation  for  the  land  proposed  to  be 
txiken  and  for  damages  to  the  residue  of  the 
tract  accrues  to. the  owner;  and  his  convey- 
ance of  the  locus  in  quo.  In  the  absence  of 
any  reservation,  carries  with  It  to  the  gran- 
tee the  right. of  compensation  ^or  the  land 
taken«  etc.,  when  there  has  been  a  confirma- 
tion of  the  report  of  commissioners,  and  pay- 
ment to  him  or  into  court  As  has  been  stat- 
ed, there  was  no  reservation  in  the  convey- 
ance of  the  locus  in  quo  from  W.  O.  Booker 
to  the  Litchfield  Land  Company  of  the  right 
to  compensation  for  the  land  proposed  to  be 
taken  for  the  right  of  way  of  the  Abingdon 
Coal  ^  Iron  Railroad  Company,  and  at  no 
time  did  the  Litchfield  Land  Company  treat 
this  claim  to  compensation  for  the  railroad*s 
right  of  way  as  an  asset,  but  submitted  to  a 
partition  of  its  land  among  its  stockholders 
without  any  reference  to  it  whatever. 

The  right  of  way  and  roadbed  were  taken 
Into  consideration  by  the  commissioners,  and 
partitioned,  as  were  other  portions,  of  the 
lands  of  the  Litchfield  Land  Company..  In 
doing  this  the  commissioners  doubtless  equal- 
ized the  rights  of  air  parties  concerned,  giv- 
ing to  each  that  to  which  each  was  entitled. 
The  ''cleared  lands"  were  allotted  to  the  Stu- 
arts, and  the  "knob  lands**  to  Mrs.  Booker 
and  Trigg  and  associates,  and  this  partition 
was  acquiesced  In  by  the  parties,  and  con- 
firmed by  the  court.  By  It  the  right  of  com- 
pensation for  the  land  proposed  to  be  taken 
for  the  railroad*s  right  of  way  and  for  dam- 
ages to  the  residue  of  the  lands  passed  to 
the  parties,  respectively,  as  an  incident  of 
ownership  of  the  lands  partitioned  to  each; 
«o  that,  when  the  condemnation  proceedings 
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had  so  far  progressed  as  to  give  to  the  plain- 
tlff  in  error  the  right  of  immediate  entry  up- 
on the  land  against  the  will  of  the  owner, 
these  parties  to  whom  the  lands  had  been 
partitioned  became  entitled,  respectively,  to 
the  compensation  fixed  by  the  commissioners 
in  their  report  of  July  20,  1888.  The  Stuarts 
became  entitled  to  the  compensation  for  the 
''cleared  lands'*  taken,  and  to  the  damages 
to  the  residue  of  the  "cleared  lands,*'  and 
Mrs.  Booker  and  T.  P.  Trigg  and  associates 
to  the  compensation  for  the  "knob  lands"  tak- 
en, and  to  the  damages  to  the  residue  of  the 
"knob  lands."  Plaintiff  in  efror  having  ac- 
quired by  purchase  from  the  Stuarts^  right 
of  way  for  its  railroad  through  the  "cleared 
lands,"  appellees  were  only  entitled  out  of 
the  fund  paid  into  court  March  6,  1900,  by 
plaintlfif  in  errpr,  to  the  compensation  fixed 
by  the  commissioners*  report  for  the  "knob 
lands'*  taken,  and  as  the  damages  to  the  resi- 
due of  the  '*knob  lands." 

The  Judgment  complained  of  will  therefore 
be  reversed,  and  annulled,  and  the  cause  re- 
manded, to  be  further  proceeded  with  in  ac- 
cordance with  this  opinion. 

Reversed. 

(99  Va.  646) 

TRAMMBLL  t.  ASHWORTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

12,  1901.) 

VENDOR    AKD    PURCHASBJR—BOUNDARIHS— 

MISRSPRBSBNTATION^RESCISSIOH 

— KVID^NCS^-APPBAL. 

1.  Where  a  sale  of  real  estate  was  set  aside 
/or  the  vendor's  misreprejsentation,  and  a  de- 
cree entered  that  the  notes  given  for  the  price 
should  be  rescinded,  and  the  cause  be  referred 
to  a  commissioner  to  take  the  accounts  ren- 
dered necessary  by  the  decree,  a  motion  to 
dismiss  an  appeal  by  the  vendor  from  the  de- 
cree, on  the  ground  that  the  appeal  bond  was 
not  executed  within  one  year  from  the  date  of 
the  decree,  should  be  dismissed,  inasmuch  as 
the  decree  was  not  final  in  character. . 

2.  Where  a  vendor  of  real  estate  stated  to  a 
vendee;  prior  to  the  sale,  that  the  boundary 
line  would  fall  a  certain  distance  from  the 
house,  pointing  out  the  place  where  it  would 
be,  and  subsequently  the  vendor  undertook  to 
place  a  fence  nearer  the  house  than  the  line 
pointed  out  by  him,  when  the  vendee  called  bis 
attention  to  the  fact  that  it  was  not  where  he 
had  said  the  line  would  be,  and  he  then  placed 
the  fence  where  he  pointed  out  the  line,  the 
latter  location  should  be  established  as  the 
true  boundary  line. 

3.  A  vendee  of  a  house  and  lot  sued  to  sot 
aside  the  sale  thereof  on  the  ground  that  the 
vendor  bad  informed  her,  prior  to  the  sale, 
that  her  boundary  line  would  fall  at  a  certain 
place,  and  that  the  vendor  informed  her  that 
a  chimney  in  the  hall  of  the  house  was  more 
than  two  feet  distant  from  a  partition  wall,  so 
that  the  partition  might  easily  be  moved  two 
feet,  and  the  hall  be  enlarged,  both  of  which 
representations  were  false.  Held  that,  inas- 
much as  the  representations  *  were  of  such 
character  that  the  truth  or  falsity  was  ap- 
parent, no  rescission  should  be  allowed. 

.  4.  Where  a  vendee  of  a  house  and  lot  occu- 
pies the  same  for  a  considerable  time  after 
the  purchase,  she  may  not  thereafter  be  allowed 
•rescission  of  the  contract  on  the  ground  of  false 
representations  by  the  vendee  as  to  where  the 
boundary  line  would  fall,  and  the  distance  be- 
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self,  payable  to  Haberfleld.  Hl8  writing  Ha- 
berfield's  name  on  the  back  of  It  gave  It  the 
false  and  fraudulent  appearance  of  having 
been  negotiated  by  Haberfleld.  It  Is  not  nec- 
essary to  set  out  In  what  particular  acts  the 
forgery  consisted,  but  aU  the  Ingredients  of 
the  offense  must  be  set  out  with  certainly 
and  precision;  aiid  at  common  law  the  ele- 
ments of  it  are  writing,  an  evil  Intent,  and  a 
false  making  of  such  writing.  8  Am.  &  Eng. 
Enc  Law,  500,  501.  To  this  the  statute  adds 
uttering,  or  attempting  to  employ  as  true, 
a  forged  writing,  knowing  it  to  be  forged. 
All  these  requirements  are  met  by  the  Indict- 
ment, and  the  demurrer  was  properly  over- 
ruled. 

The  alleged  misconduct  of  the  Jury  consists 
of  a  number  of  incidents  or  transactions, 
the  most  of  which  occurred  on  the  4th  day 
of  July,  1900,  after  the  completion  of  the  ar- 
gument and  retirement  of  the  jury.  Prior 
to  that  time  there  were  some  acts  on  the  part 
of  Jurora  about  which  complaint  Is  made. 
W.  O.  Ewlng  says  that  on  or  about  June  30th 
he  saw  two  or  three  of  the  Jurors  leave  the 
others,  and  pass  into  a  cigar  store  or  confec- 
tionery, owned  by  S.  P.  Hubbs,  where  they 
remained  for  a  short  time  out  of  the  custody 
and  hearing  of  the  officer  in  charge.  Hubbs 
says  two  of  them  came  Into  his  store,  and 
one  purchased  cigars,  and  the  other  chew- 
ing gum;  that  no  other  persons  were  in  there 
at  the  time;  that  no  conversation  occurred 
between  him  and  them  except  what  was  nec- 
essary to  effect  the  sale  of  the  articles  men- 
tioned; that  the  other  Jurors  and  the  deputy 
sheriff  in  charge  were  outside,  Immediately 
In  front  of  the  storeroom  door,  and  not  more 
than  three  or  four  feet  distant  therefrom; 
that  he  and  the  Jurors  were  In  plain  view 
of  the  remainder  of  the  Jurors  and  the  dep- 
uty; and  that  on  other  occasions  he  made 
sales  of  tobacco  to  one  or  more  of  the  Jurors 
under  the  same  circumstances.  Charles  0. 
Newman  states  that  on  a  day  prior  to  July 
4th,  and  during  the  trial,  he  saw  two  of  the 
Jurors  about  75  feet  from  the  others  on  the 
street,  and,  In  passing,  one  of  them  asked 
him  if  he  was  the  person  who  was  gohig  to 
take  them  to  dinner,  to  which  he  replied 
"No,"  and  directed  them  to  cross  the  street 
to  where  the  others  were  standing.  Juror 
Fox  says  he  was  one  of  the  men  referred  to 
by  Newman,  and  that  the  Jury  were  passing 
up  the  street^  he  and  his  comrade  being  the 
last  two  In  the  column,  and  that  as  the  Jury 
crossed  a  certain  avenue  he  and  the  Juror 
with  whom  he  was  walking  passed  Mr.  New- 
man, and  said  other  Juror  said  to  him,  "Hel- 
lo, are  you  going  to  take  us  to  dinner?"  to 
which  Newman  replied.  "Oh,  I  guess  not" 
This  afliant  says  he  and  the  other  Juror  were 
in  the  rear,  but  not  apart  from  the  main 
body  of  Jurors.  He  does  not  remember  the 
name  of  the  other  Juror.  Deputy  Sheriff 
Kidder,  who  was  then  in  charge  of  the  Jury, 
says  that  as  they  came  out  of  the  court-house 
yard  two  of  the  Jurors  were  slightly  in  ad- 


vance of  the  othera^  and  started  quartering 
across  towards  TomlTnson  avenue,  possibly  25 
feet,  when  he  called  to  them  that  they  were 
getting  on  the  wrong  side  of  the  street,  and 
they  at  once  Joined  the  main  body.  He  ad- 
mits the  passing  of  remarks  between  one  of 
them  and  Mr.  Newman.  It  appears  that 
during  the  afternoon  of  July  4th  Deputy  Kid- 
der had  six  of  the  Jurors  at  the  camp  ground 
until  5  o'clock,  while  the  others  were  with 
Deputy  Sheriff  Bowman,  who  had  them  in 
the  court-house  yard  from  about  4  o'clock 
until  4:30,  and  after  7  o'clock  all  of  the  Ju- 
rors were  In  the  court-house  yard.  In  charge 
of  four  deputies.  Mrs.  G.  C.  Burley  says  the 
Jurors  in  the  court-house  yard  on  that  after- 
noon were  commingling  indiscriminately  with 
and  talking  to  persons  not  Jurors,  In  such 
manner  that  the  officers  could  not  have  heard 
what  was  said,  and  on  one  occasion  or  more 
some  of  them  walked  to  the  fences  and  talk- 
ed to  persons  several  minutes.  In  the  absence 
of  the  officers,  and  out  of  their  keeping.  Ju- 
rors Lowery  and  Britt  say  that  they  and 
Jurors  Buzzard,  Koontz,  Oulley,  and  Lyons 
were  the  only  Jurors  in  the  court-house  yard 
on  that  occasion.  All  of  these  except  Koonts 
state  in  their  affidavits  that  while  they  were 
there  no  person  approached  any  Juror,  that 
the  six  Jurors  wore  not  separated  from  each 
other,  that  they  were  not  without  the  hear- 
ing or  beyond  the  control  and  custody  of 
the  officer,  and  that  none  of  them  walked  to 
the  fence  and  held  conver8atl(Hi  with  any 
one.  Bowman  and  Koontz  say  nothing  about 
what  occurred  there.  On  the  evening  of 
July  4th,  while  all  the  Jurors  were  In  the 
court-house  yard,  except  Fox,  whom  one  of 
the  deputies  took  to  the  barber  shop,  it  Is 
said  by  G.  G.  Knight  that  Koontz  and  one 
other  Juror  to  him  unluiown  separated  them- 
selves from  the  other  Jurors  and  the  sheriff, 
and  engaged  In  conversation  with  a  person 
to  the  affiant  unknown,  for  several  minutes, 
and  without  the  hearing  of  the  sheriff.  The 
other  Juror  concerned  in  this  was  Galley. 
Koontz  says  that  the  man  with  whom  they 
were  talking  was  a  Mr.  Addis,  and  that  while 
the  Jurors  were  sitting  In  a  sort  of  circle 
about  15  or  20  feet  back  from  the  fence.  Dep- 
uty Kidder  In  charge  of  them,  he  and  Gulley 
were  sitting  near  the  fence,  and  Addis  came 
up,  and  was  introduced  by  Gulley  to  him, 
after  which  they  spoke  a  few  words  about 
the  weather  and  the  crops,  and  affiant  told 
Addis  he  was  on  a  Jury,  and  not  permitted 
to  talk,  to  which  Addis  replied,  "All  righf  * 
and  walked  off,  and  about  that  time  Kidder 
called  them  back  to  the  other  Jurors.  Gul- 
ley's  statement  of  the  Incident  is  substantial- 
ly the  same.  Kidder  says  he  heard  the  con- 
versation, and  states  It  In  substance  as  given 
by  Koontz  and  Gulley.  Bowman  says  he 
was  present,  and  saw  Addis  come  up  to  the 
fence,  and  It  looked  as  if  he  was  about  to 
begin  a  conversation,  when  Elidder,  observ- 
ing it,  attracted  the  attention  of  Koontz  and 
Gulley,  and  they  came  back;  but  no  eonver- 


W.  Va.) 


STATE  T.  GOTTa 


607 


sation  occurred,  for  they  were  all  within 
hearing.  If  any  bad  occurred.  Juror  Boerner 
saw  the  three  parties  together  at  the  fence, 
but  does  not  know  whether  tiiey  were  talk- 
ing, for  he  was  engaged  at  the  time  In  con- 
yersation'  with  some  of  his  fellow  Jurors;  but 
he  saw  one  of  the  deputies  close  to  them, 
and  remembers  that  he  called  them  back. 
He  says  they  were  not  out  of  the  hearing  of 
the  deputy,  for  the  latter  was  close  to  them, 
and  yery  near  the  fence  himself.  Others  of 
the  Jurors  who  were  there  deny  that  they 
aad  any  oonyersatlon  with  any  person,  and 
that  they  were  separated  from  their  fellows, 
or  out  of  the  hearing  of  the  officera  Elmer 
Pratt,  in  an  affidayit  filed  In  rebuttal,  says 
he  saw  a  Juror  standing  at  the  front  fence 
of  the  court-house  yard,  talking  to  a  man 
standing  on  the  outside,  and  they  were  60 
feet  or  more  away  from  the  officer  and  other 
Jurors,  and  he  was  closer  to  the  persons  talk- 
ing than  the  offiicer,  and  could  not  hear  what 
was  said,  and  that  the  oonyersatlon  lasted 
more  than  five  minutes.  He  falls  to  state 
at  what  time  of  the  day  this  occurred.  O. 
A.  Jenkins,  on  the  morning  of  July  4th,  saw 
Fox  and  one  other  Juror  separate  themselyes 
from  the  others  and  the  officer,  in  front  of  a 
wagon  shop  on  the  street,  and  conyerse  ^ith 
persons  unlmown  to  affiant  for  a  considerable 
time,  at  a  point  at  least  200  yards  distant 
from  the  officer  and  other  Jurora  As  to  this 
Kidder  says  Biggs  took  a  step  or  two,  as  if 
to  go  in  a  direction  different  from  that  pur- 
sued by  him,  saying  he  wanted  to  get  some 
cigars,  but  was  called  back  by  him  before 
be  had  proceeded  any  considerable  distance; 
that  he  remembers  seeing  no  person  closer 
to  Biggs  than  50  feet  at  that  time.  Juror 
Jones  states  the  incident  as  glyen  by  Elldder, 
and  says  Biggs  neyer  spoke  to  any  stranger 
at  that  time,  and  that  he  saw  no  person  or 
persons  there  other  than  the  Jurors.  Fox 
and  Biggs,  in  a  Joint  affidayit,  state  the  clr^ 
comstance  as  glyen  by  Kidder  and  Jones, 
and  say  they  had  no  conyersation  there  with 
anybody  other  than  the  Jurors^  and  haye  no 
recollection  of  seeing  any  other  persons  near 
the  wagon  shop  at  that  time.  Jurors  Lyons 
and  Koonts  state  It  as  glyen  by  the  other 
Jurors  and  Kidder.  Charles  C.  Newman  says 
that  on  the  morning  of  July  4th,  as  the  Jurors 
In  charge  of  Bowman  approached  him  on  the 
street,  one  of  the  Jurors  walking  in  the  rear 
stopped,  and  entered  into  conyersation  with 
a  stranger;  that  the  sheriff  did  not  notice 
the  occurrence  until  they  reached  the  place 
where  affiant  was  standing;  that  then  he 
baited  the  other  Jurors,  and  waited  until  the 
conyersation  was  finished;  and  that  he  could 
not  hear  the  eonyersation,  and  is  satisfied 
the  officer  did  not,,  for  the  latter  was  farther 
away  from  the  Juror  than  he  was.  The  Ju- 
ror was  Fox,  and  he  says  the  conyersation 
was  about  a  business  matter.  He  owed  the 
man  with  whom  he  was  talking,  Mr.  Am, 
some  money,  and,  after  they  had  talked  about 
II,  Fox  said,  ^I  am  on  tills  case,  and  as  soon 


as  I  get  off  I'll  fix  it  up,"  to  which  Am  re- 
plied, "That  wiU  be  all  right''  He  says  he 
told  Bowman  they  had  been  talking  about 
a  hay  transaction;  that  the  deputy  and  other 
Jurors  stopped  as  soon  as  the  conyersation 
began;  that  Bowman  took  a  step  or  two  to- 
wards him  and  Am;  that  the  conyersation 
did  not  last  more  than  a  minute^  and  could 
haye  been  heard  by  Bowman  and  the  other 
Jurors,  as  they  were  not  more  than  eight  or 
ten  feet  away,  and  the  oonyersatlon  was  in 
such  tone  of  yoice  that  they  could  easily  haye 
heard  eyery  word,  and  that  nothing  was  said 
in  connection  with  the  case.  Am  states  the 
incident  as  giyen  by  Fox,  and  says  that 
nothing  was  said  about  the  case,  and  he  did 
not  Imow  at  the  time,  nor  until  after  his 
affidayit  was  taken,  what  case  the  Jury  were 
trying.  Bowman  says  he  heard  eyery  word 
of  the  conyersation,  and  giyes  it  substantial- 
ly as  stated  by  Fox  and  Am.  On  the  night 
of  July  3d  a  fire  occurred'  In  Moundsyllle, 
and  all  of  the  Jurors,  In  charge  of  Deputy 
Kidder,  went  to  it  Kidder  says  he  took 
them  to  a  secluded  corner  of  a  yard  surround- 
ing a  stable;  that  at  the  time  there  were 
but  two  other  persons  in  the  yard,  and  not 
a  word  passed  between  them  and  any  of  the 
Jurors;  that  while  there  William  Fitzsim- 
mons  came  along,  and  asked  Fox  If  the  Jury 
was  through,  and  Fox  replied  that  they  had 
been  adjourned  oyer  until  Thursday  morning, 
and  Fitzshumons  went  on;  that  tlie  Jury 
were  kept  together  in  a  compact  body,  and 
later,  other  people  coming  in  the  yidni^,  he 
took  the  Jurors  to  a  more  secluded  place, 
away  from  the  crowd,  and  shortly  afterwards 
took  them  to  their  boarding  house;  and  that 
during  the  night  there  was  no  separation  of 
the  Jury,  and  no  conyersation  had  with  any- 
body except  the  few  words  spoken  between 
Fitzsimmons  and  Fox.  Fltzsimmona  says 
he  said  to  Fox,  in  substance,  ''How  do  you 
happen  to  be  here,  or  are  you  through  the 
case?'  to  which  Fox  replied,  in  substance: 
"No,  we  are  not  through.  The  case  was 
glyen  to  us  for  a  while  to-night,  but  w^  found 
we  could  not  quite  agree,  and  we  were  ad- 
journed oyer  by  the  Judge  until  Thursday." 
He  says  he  then  turned  the  oonyersatlon  to 
the  subject  of  the  fire,  and  had  spoken  a  word 
or  two,  when  Kidder  appeared,  and  called 
the  Jurors  away  to  another  place.  He  says 
Kidder,  Fox,  and  the  other  Jurors  were  at 
the  fire,  among  the  people  who  were  gath- 
ered there.  Fox  says  Fitzsimmons  said  to 
him,  "How  did  the  case  go?"  to  which  he 
replied,  "We  have  not  decided  it  yet,"  and 
then  Elidder  called  them  away  to  another 
place.  This,  he  said,  was  all  the  conyersa- 
tion, and  that  the  Jurors  were  not  among  the 
crowd  of  people  at  the  fire;  that  the  deputy 
kept  them  In  secluded  places^  and  that  they 
were  not  at  the  fire  more  than  20  or  80  min- 
utea  The  affidayit  of  Howard  B.  Fahne- 
stock  was  taken  and  offered  after  the  counter 
affidaylts  of  the  state  had  been  filed,  but  the 
court  refused  to  permit  it  to  be  filed,  because 
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it  was  not  In  rebuttal,  ani  was  Indefinite, 
mentioning  no  names  nor  date,  nor  showing 
affirmatively  that  no  officer  was  present  on 
the  occasion  referred  to.  His  affidavit  is,  in 
substance,  that  one  day  before  the  4th  day 
ot  July,  and  during  the  trial  of  Gotts,  he 
sa'w  the  jurors  enter  the  court-house  yard, 
and  walk  to  about  the  center  of  the  lot,  and 
then  two  of  the  Jurors,  falling  to  find  chairs 
there,  walked  away  from  the  rest  of  them 
a  distance  of  75  or  80,  or  perhaps  100,  feet, 
and  out  of  the  hearing  of  the  rest  of  the 
panel,  to  the  fence,  where  they  picked  up 
two  chairs  near  the  fence,  and  engaged  in 
conversation  with  a  party  of  four  or  five  per- 
sons not  belonging  to  the  Jury,  and  continued 
^e  conversation  while  he  walked  a  consider- 
able distance,  which  is  not  given  in  feet,  or 
In  any  other  way  to  reasonably  indicate  what 
it  was. 

At  common  law  the  rule  requiring  the  Jury 
to  be  kept  together  applied  to  civil  as  well  as 
criminal  cases,  and  was  much  more  rigid  and 
exacting  tlian  that  now  generally  obtaining 
in  felony  cases.  The  reason  of  the  rule  was 
twofold.  It  was  Intended  to  prevent  intem- 
perance' on  the  part  of  the  Jury,  and  accel- 
erate the  finding  of  a  verdict;  and  to  this 
end,  unless  permitted  by  the  court,  they 
could  not  have  meat,  drink,  fire,  or  candle 
until  they  reached  an  agreement,  and  s,  viola- 
tion of  the  rule  in  this  respect  was  punish- 
able by  fine.  The  other  purpose  was  to  pre- 
vent them  ftrom  having  communication  with 
any  of  the  parties  interested,  and  from  re- 
ceiving any  fresh  evidence  in  private,  and 
any  violation  of  the  rule  in  these  latter  re- 
spects vitiated  the  verdict  8  Bl.  Comm.  87C; 
4  BL  Comm.  861.  Section  6  of  chapter  169 
of  our  Oode  provides  that:  "After  a  Jury  in 
a  case  of  felony  is  impaneled  and  sworn, 
they  should  be  kept  together  and  furnished 
with  suitable  board  and  lodging  by  the  sher- 
iff or  other  officer  until  they  agree  upon  a 
verdict  or  are  discharged  by  the  court**  The 
law  concerning  the  separation  and  miscon- 
duct of  Jurors  in  this  state,  as  well  as  in 
others,  is  exhaustively  reviewed  In  State  v. 
Cartright  20  W.  Va.  32,  in  which  the  opinion 
of  the  court  was  delivered  by  Judge  Snyder, 
and  the  law,  as  enunciated  in  that  case,  has 
been  adhered  to  In  all  cases  subsequently  de- 
cided by  this  court  In  that  case  the  court 
held  that  the  mere  separation  of  the  Jury, 
after  they  had  been  impaneled,  without  the 
attendance  of  the  officer,  or  misconduct  of  the 
Jury  in  the  presence  of  the  officer,  though  im- 
proper and  irregular,  is  not  a  sufficient  cause 
for  setting  aside  the  verdict;  and  especially 
In  cases  not  capital,  if  the  court  is  satisfied 
that  the  prisoner  has  sustained  no  injury 
from  such  separation  or  misconduct  But 
where  there  has  been  an  improp^  separation 
or  misbehavior  of  the  Jury  during  the  trial. 
If  the  verdict  Is  against  the  prisoner,  he  is 
entitled  to  the  benefit  of  the  presumption 
that  the  irregularity  has  been  prejudicial  to 
tUm,  and  the  burden  of  proof  is  upon  the 


prosecution    to   show    beyond   a    reasonable 
doubt  that  the  prisoner  has  suffered  no  in- 
jury by  reason  of  the  separation  or  misbe- 
havior ;  and,  if  the  prosecution  fails  to  do  this, 
the  verdict  should  be  set  aside.    This  is  also 
held  to  be  the  law  in  State  v.  Robinson,  20  W. 
Va.  713,  43  Am.  Rep.  790,  and  State  v.  Harri- 
son, 36  W.  Va.  729,  15  S.  E.  982.     In  State 
V.  Robinson,  20  W.  Va.,  at  page  760.  43  Am. 
Rep.  799,  Judge  Johnson  says:    "Tlie  reason 
why  the  Jury  is  required  to  be  kept  together, 
deprived  of  social  intercourse,  not  even  allow- 
ed to  visit  their  families  without  the  attend- 
ance of  an  officer,  is  because  it  is  regarded  to 
be  absolutely  necessary  to  the  due  adminis- 
tration of  Justice;    that  in  a  criminal  trial, 
where  a  man's  life  or  his  liberty  Is  committed 
to  the  keeping  of  a  Jury  of  his  peers,  it  is 
right  that  they  shall  be  kept  absolutely  free 
from  all  outside  influence,  which  might  preju- 
dice his  case  with  the  Jury,  and  do  him  injury.** 
While  it  is  important  that  the  Jurors,  hi  the 
exercise  of  the  grave  duty  intrusted  to  them, 
should  keep  their  minds  free  from  business 
and  social  Intercourse  to  the  end  that  they 
may  the  more  carefully  and  effectuaUy  delib- 
erate, it  is  clearly  still  more  Important  and 
necessary,    not   only   to   the   rights   of  the 
prisoner,   but  also  to  the  dignity   of,  and 
mslintenance  of  due  respect  for,  the  court  and 
the  administration  of  Justice,  that  the  Jurors 
abstain,  and  be  required  to  abstain,  from  do- 
ing any  act,  or  putting  themselves  In  any 
situation,   which  might  prejudice  the  case 
they  have  undei^  consideration;  and  foor  the 
doing  of  unnecessary  acts,  although  not  such 
as  would  warrant  the  setting  aside  of  the 
verdict,  but,  n^vertiieless,  of  such  character 
as  clearly  to  excite  suspicion  or  fear,  and 
thus  bring  reproach  upon  the  administration 
of  Justice,  Jurors  so  acting,  and  officers  hav- 
ing chaige  of  theaaa,  permitting  such  conduct, 
ought  to  be  fined.    A  fair  test  of  whether  or 
not  the  act  of  a  Juror  amounts  to  misconduct 
is  whether  it  was  a  necessary  act  or  the  r^ 
suit  of  a  mere  accident  or  misapprehension. 
It  cannot  be  said,  and  is  not  claimed,  that 
th»e  was  any  necessity  for  a  division  of  the 
Jury  in  this  case  on  July  4th,  when  one  half 
of  them  were  taken  to  the  camp  ground  and 
the  other  half  to  the  court-house  yard  or  else- 
where.   'Sor  can  it  be  said  that  it  was  neces- 
sary or  accidental  that  these  Jurors  were  tak- 
en to  view  the  fire.    These  acts  were  delib- 
erate and  voluntary  on  the  part  of  both  ofEI- 
cers  and  Jurors,  for  which  they  deserve  to 
have    been    severely    reprimanded .  by    the 
court    It  is  Just  and  fair  to  them,  however, 
to  say  that  clearly  they  intended  no  wrong, 
and  their  improper  acts  were  accompanied  by 
no  evil  intent    But  they  should  have  remem- 
bered that  the  law,  as  well  as  the  instructions 
of  the  court,  required  the  Jurors  to  stay  to- 
gether, and  the  officers  to  keep  them  together, 
until  they  should  agree  upon  a  verdict,  or  be 
discharged  by  the  court    It  may  be  said  tiiat 
there  can  be  no  separation,  within  Hie  legal 
meaning  of  the  term,  as  long  as  the  Jurors 
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are  In  charge  of  officers.  This  may  be  true, 
but  it  is  undoubtedly  true  that  there  may  be 
misconduct  on  the  part  of  both  Jurors  and 
officers;  and,  if  Juries  may  be  divided  up 
and  separated  under  the  charge  of  seyeral 
deputies,  without  any  necessity  therefor,  It 
amounts  to  a  practical  evasion  of  the  statute, 
and  an  open  violation  of  the  letter  of  the  law, 
If  not,  indeed,  the  spirit  of  It  as  well.  As 
to  the  other  instances  of  alleged  misconduct, 
It  seemA  that  the  officers  endeavored  to  do 
their  duty,  for  in  each  case  the  officers  warn- 
ed the  offending  J-utotb,  reminded  them  of 
their  duty,  and  required  them  to  desist,  ex- 
cept, possibly,  In  one  or  two  Instances. 

What  has  been  said  about  the  conduct  of 
these  officers  and  Jurors  must  not  be  taken, 
however,  to  mean  that  there  was  such  a  sep- 
aration or  misconduct  of  the  Jury  as  to  ren- 
der the  verdict  vicious.  To  warrant  the  set- 
ting aside  of  the  verdict,  it  is  not  enough,  as 
we  have  seen,  that  there  has  been  a  mere 
separation  of  the  Jury,  even  without  attend- 
ance of  the  officer,  or  that  there  has  been 
misconduct  of  the  Jury  in  the  presence  of  the 
officer.  In  the  present  state  of  the  law,  such 
separation  or  misconduct  only  raises  a  pre- 
sumption in  favor  of  the  prisoner  that  the  ir- 
regularity has  been  prejudicial  to  him,  and 
throws  upon  the  prosecution  the  burden  of 
showing  beyond  a  reasonable  doubt  that  the 
prisoner  has  suffered  no  injury  by  reason  of 
the  separation.  This  rule  Is  too  firmly  es- 
tablished in  this  state  to  be  overthrown  or 
departed  from,  and  too  well  understood  to 
permit  any  difference  of  opinion  about  it 
Although  in  Pennsylvania,  as  appears  from 
Alexander  v.  Ck>m.,  106  Pa.  1,  and  In  Missou- 
ri, as  shown  in  State  v.  Igo,  21  Mo.  459,  and 
In  Iowa,  as  appears  from  State  v.  Allen,  30 
Iowa,  52,  and  in  South  Carolina,  as  appears 
from  State  v.  Way,  38  S.  C.  347,  17  S.  B.  30, 
different  rules  obtain.  The  law,  as  adhered 
to  in  this  state,  governs  in  New  Hampshire, 
Wisconsin,  Indiana,  Arlsansas,  and  some  oth- 
er states.  State  v.  Prescott,  7  N.  H.  287; 
Keenan  v.  State,  8  Wis.  182;  Creek  v.  State, 
24  Ind.  151;  Cornelius  v.  State,  12  Ark.  610; 
Stanton  v.  State,  13  Ark.  310;  Coker  v.  State, 
20  Ark.  68.  In  State  v.  Cartright,  supra. 
Judge  Snyder  holds  this  to  be  the  proper  rule 
as  ascertained  from  the  position  generally 
taken  by  the  American  courts  and  the  policy 
of  the  law.  Another  important  principle,  ap- 
plicable to  this  and  every  other  similar  case, 
was  settled  in  the  Cartright  Case,  and  that 
to  that,  while  the  testimony  of  Jurors  respect- 
ing their  conduct  should  be  received  with 
great  caution,  they  are,  nevertheless,  com- 
petent to  disprove  or  explain  any  fact,  mis- 
conduct, or  irregularity  to  which  they  have 
been  parties,  and  from  which,  without  ex- 
planation, the  presumption  -  of  the  impurity 
of  the  verdict  arises;  but  their  testimony 
cannot  be  received  to  show  by  what  motives 
they  were  actuated,  gr  that  any  admitted 
fact,  misconduct,  or  irregularity  had  no  Influ- 
ence or  ^ect  In  producing  the  verdict,  nor  to 
30  S.E.— ^ 


Impeach  their  verdict,  but  only  In  support  of 
It  This  rule  was  also  followed  In  the  cases 
of  State  V.  Robinson  and  State  v.  Harrison, 
supra.  This  coturt  has  laid  down  no  positive 
general  rules  concerning  the  conduct  of  Ju- 
rors other  than  these  two,  but  there  Is  a  sort 
of  admission  running  through  all  of  the  cases 
that,  if  <»ie  or  more  Jurors  separate  them- 
selves from  the  others,  but  are  attended  by 
an  officer,  such  fact  does  not  amount  to  a 
separation  of  the  Jury  in  the  legal  significa- 
tion of  the  term.  In  syllabus  3  of  the  Cart- 
right Case  the  court  uses  this  language:  ''A 
mere  separation  of  the  Jury,  after  they  have 
been  impaneled,  without  the  attendance  of 
the  officer."  Hence  the  Improper  separation 
contemplated  in  the  rule  there  laid  down,  and 
from  which  it  is  held  that  a  presumption  of 
the.  impurity  of  the  verdict  arises,  is  not  a 
separation  of  Jurors  attended  by  an  officer,  but 
of  Jurors  who  are  not  so  attended.  In  State 
V.  Robinson,  supra,  the  court,  as  shown  by 
the  syllabus  and  opinion,  seem  to  have  at- 
tached great  weight  to  the  fact  that  the  two 
Jurors  who  went  into  the  water-closet.  In 
which  there  were  strangers,  were  not  accom- 
panied by  the  officer.  In  State  v.  Hall,  31  W. 
Va.  505,  7  S.  E.  422,  Judge  Johnson  says,  at 
page  508,  31  W.  Va.,  and  page  423,  7  S.  E.: 
**The  preponderance  of  the  affidavits  clearly 
shows  that  the  Juror  was  at  no  time  out  of 
sight  of  his  fellow  Jurymen,  nor  out  of  sight 
of  the  officer  in  charge,  and  spoke  to  no  one. 
Tliis  was  not  a  separation  of  the  Jury." 
From  tills  the  natural  inference  is  that.  If 
the  officer  had  attended  them,  their  action 
would  not  have  been  deemed  a  separation.* 
In  State  v.  Harrison,  supra,  the  court  evi- 
dently regards  it  as  Important  that  the  sher- 
iff went  with  the  Juror  into  the  hall  leading 
to  the  closet  and  saw  that  no  one  was  in  the 
hall,  satisfied  himself  that  no  one  was  In  the 
closet,  and,  upon  returning  to  bed,  listened 
until  the  Juror  returned.  If  the  purpose  of 
keeping  the  Jury  together  Is  only  to  keep 
them  free  from  all  outside  influence  which 
might  prejudice  the  case  of  the  prisoner,  it 
would  be  immaterial  whether  the  Jurors  are 
kept  in  a  compact  body  or  divided,  each  part 
being  under  the  care  of  an  officer,  if  the  of- 
ficer permitted  no  person  to  approach  or  com- 
municate with  the  Jurors  under  his  care,  nor 
permitted  them  to  hear  or  see  anything  cal- 
culated to  influence  them  in  arriving  at  a 
verdict.  Such  a  separation,  if  unnecessary, 
would  be  improper,  as  giving  rise  to  suspicion 
and  criticism,  but  not  an  improper  separation 
within  the  meaning  of  the  rule  laid  down  by 
this  court,  such  as  would  invalidate  the  ver- 
dict. In  McCauFs  Case,  1  Va.  Cas.  271,  Judge 
Nelson  says  one  view  of  the  subject  was  that 
the  law  required  the  Jury  to  be  kept  entirely 
Inaccessible,  so  that  communication  with 
them  would  be  Impossible;  and  that  the  oth- 
er was  that  mere  separation,  unless  It  be 
proved  that  there  has  been  some  conversa- 
tion or  tampering  with  a  meml)er  of  the  Jury, 
shall  not  vitiate  the  verdict;  but  he  Bald  the 
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court  was  not  called  upon  to  decide  between 
the  two  views,  and  would  decide  only  wheth- 
er the  separation  in  that  particnlar  case 
should  overthrow  the  verdict 

Proceeding  now  to  consider,  in  the  light  of 
the  foregoing  principles,  the  specific  acts 
complained  of  in  this  case,  and  giving  credit 
to  the  testimony  of  the  Jurors  and  officers,  it 
is  found  that  the  incident  first  mentioned  by 
Mr.  Newman  was  harmless,  even  if  he  Is 
correct  in  all  he  says  about  It  The  remark 
of  the  Juror  to  him  could  not  have  influ- 
enced his  verdict  although  it  was  improper, 
as  showing  a  want  of  decorum  on  the  part 
of  the  Juror.  There  is  a  prei)onderance  of 
evidence  in  behalf  of  the  prosecution  as  to 
the  distance  of  these  two  Jurors  from  the 
main  body  of  Jurors  on  that  occasion,  showing 
that  Mr.  Newman  is  probably  in  error  as  to 
the  distance.  The  division  of  the  Jurors  on 
the  4th  day  of  July  was  an  impropriety  on 
the  part  of  both  Jurors  and  ofijcers,  because 
It  was  useless,  unnecessary,  and  violative  of 
the  law  and  instruction  of  the  court;  but  It 
did  not  amount  to  an  Improper  separation 
raising  a  presumption  against  the  purity  of 
the  verdict  Notwithstanding  the  division, 
all  the  Jurors  remained  In  the  care,  custody, 
and  charge  of  proper  officers,  and  under  the 
principles  and  precedents  established  by  this 
court  it  did  not  constitute  a  separation  of 
the  Jury.  Nor  was  it  such  misbehavior  as  is 
nicely  to  have  affected  the  verdict  to  the 
prejudice  of  the  prisoner,  and  therefore  raise 
a  presumption  in  his  favor.  But  if  it  were 
such  misbehavior,  the  presumption  is  re- 
jpelled  and  fully  rebutted  by  the  testimony 
of  the  Jurors  and  officers,  all  of  whom,  with 
one  or  two  exceptions,  say  that  In  neither  of 
the  parties  of  Jurors  did  any  of  them  hold 
any  conversation  that  afternoon  with  stran- 
gers or  persons  not  Jurors.  Nobody  testifies 
that  anything  occurred  at  the  camp  groimd 
which  might  have  influenced  the  six  Jurors 
who  went  there,  and  all  of  them  say  they 
did  not  separate  from  each  other,  nor  talk  to 
anybody,  nor  go  out  of  the  hearing  and  custo- 
dy of  tlie  officer.  As  to  those  who  were  at  the 
court  house,  only  Mrs.  Burley,  and  possibly 
Pratt,  testify  to  any  misconduct  Against 
these  two  witnesses  stand  the  affidavits  of 
five  of  the  six  Jurors  who  were  there.  The 
nature  of  the  conversation  had  by  Koontz, 
Culley,  and  Addis  at  the  fence  in  the  evening 
is  disclosed.  Three  witnesses  give  the  con- 
versation in  full,  and  they  agree  as  to  what 
it  was,  and  It  was  clearly  of  such  character 
as  could  not  have  affected  the  verdict  in 
any  way.  But  for  this  explanation,  how- 
ever, the  fact  that  the  omversation  took 
place  between  these  parties  would  have 
necessitated  the  setting  aside  of  the  verdict 
because  the  presumption  would  be  that  it 
was  a  conversation  such  as  might  have  influ- 
enced the  Jurors.  It  made  It  necessary  for 
the  prosecution  to  show  that  it  was  not  such 
a  conversation.  This  has  been  shown  be- 
yond a  reasonable  doubt  and  the  verdict 


cannot  be  set  aside  on  account  of  this  tzaiis- 
action.  These  observations  apply  also  to 
the  conversation  between  Juror  Fox  and  Mr. 
Am.  Even  if  it  occurred  out  of  the  hearing 
of  the  officer,  as  Is  claimed  by  Mr.  Newman, 
the  conversation  was  harmless;  but  the  act 
of  the  Juror  was  Improper,  and,  uneX);dalned, 
would  have  been  cause  for  setting  the  ver- 
dict aside.  The  presumption  that  anything 
occurred  at  the  fire  except  the  indiscreet  re- 
mark of  Juror  Fox  to  Fltzsimmons,  even  If 
the  latter  understood  and  remembered  it 
correctly,  is  precluded  by  the  testimony  of 
Fox  and  Kidder.  It  Is  not  claimed  that  any 
person  other  than  Fltzsimmons  spoke  to  any 
of  the  Jurors  on  that  occasion,  and  what  he 
said  to  this  Juror  was  certainly  harmless, 
and  could  not  have  influenced  him  one  way 
or  another  in  respect  to  the  verdict  What 
he  says  Fox  said  to  him,  while  lmi»x>per 
and  indecorous,  if  true,  although  In  answer 
to  a  question,  was  clearly  not  lu  any  sense, 
the  exercise  of  any  outside  influence  upon 
him.  It  was  the  act  of  the  Juror  himself, 
and  not  the  act  of  some  other  person  likely  to 
have  affected  his  verdict  The  natural  In- 
clination being  to  answer  a  question  pro- 
pounded, it  Is  quite  probable  that  the  dis- 
closure of  the  attitude  of  the  Jury,  if  made, 
was  merely  a  thoughtless  remark,  and  free 
from  any  wrongful  intent  As  to  what  oc- 
curred at  the  cigar  store,  all  of  the  testi- 
mony offered  comes  from  persons  who  were 
not  Jurors,  and  the  affidavit  of  Hubbs  is 
more  satisfactory  than  the  other,  for  it  states 
the  transaction  in  detail,  and  gives  the  par- 
ticulars of  it  while  the  other  is  generaL  It 
is  unnecessary  to  determine  whether  the 
Jurors,  while  In  the  store,  were  out  of  the 
hearing  of  the  officer,  and  therefore  had 
separated  themselves  from  the  Jury  in  the 
technical  sense  of  that  term,  for  it  is  made 
certain  by  the  affidavit  of  Hubbs  that  noth- 
ing occurred  in  the  store  that  could  have 
influenced  them  in  reference  to  the  verdict 
Against  the  testimony  of  Mr.  Jenkins,  the  rec- 
ord shows  the  affidavits  of  the  officer,  the  two 
Jurors  concerned,  and  three  other  Jurors,  mak- 
ing six  persons,  whose  testimony  gives  the 
occurrence  In  front  of  the  wagon  shop  an 
entirely  different  character  from  that  given 
to  it  by  Jenkins,  thus  showing  that  he  must 
have  been  under  a  misapprehension  as  to 
what  happened  there.  The  affidavit  of 
Fahnestock  was  properly  excluded  because 
of  its  indefinlteness.  It  should  have  shown 
who  the  Jurors  In  question  were,  or  to  whom 
they  talked,  or  when  it  occurred^  so  the 
prosecution  could  have  had  some  fact  by 
which  to  follow  up,  identify,  and  explain  the 
fact  or  contradict  the  testimony.  In  Cor- 
nelius V.  State,  12  Ark.  810,  there  was  evi- 
dence that  some  of  the  Jurors  had  been  seen, 
during  the  trial,  separated  from  their  fel- 
lows, and  walking  in  the  street;  but  It  did 
not  appear  who  they  were,  and  the  cour^ 
held  that  it  should  have  been  shown  who 
they  were,  for  without  that  information  the 
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Rtate  could  not  have  negatived  the  presump- 
tion of  Influence. 

It  may  be  remarked,  aupplementarlly,  as 
applicable  to  at  least  two  of  the  circum- 
stances relied  upon  by  the  plaintiff  In  error 
as  misconduct  on  the  part  of  the  Jury,  that 
this  court  has  decided,  In  the  case  of  State 
y.  Harrison,  36  W.  Va.  729,  15  a  B.  982,  that 
a  "mere  business  conversation  by  a  Juror 
with  another  person,  entirely  foreign  to  the 
case  on  trial.  In  the  presence  and  hearing  of 
the  sheriff  and  other  Jurors,  will  not  avoid 
the  verdict";  but  In  the  opinion  the  court 
characterizes  It  as  reprehensible  In  a  sher- 
iff In  charge  of  a  jury  to  allow  conversation 
or  transaction  of  business  between  Jurors 
and  other  persons.  To  some  other  Incidents 
so  relied  upon  the  decision  of  the  court  In 
the  case  of  State  v.  Belknap,  39  W.  Va.  428, 
19  S.  E.  508,  Is  applicable.  It  Is  held  that: 
''If  the  court  can  see  that  the  officers  who 
had  the  Jury  In  charge  kept  them  together 
within  the  practical  meaning  of  the  rule, 
and  have  not  spoken  to  them  themselves, 
nor  suffered  any  other  person  to  speak  to 
them,  touching  any  matter  relative  to  the 
trial,  until  they  have  returned  again  Into 
court,  that  Is  sufficient,  although  It  may  be 
that  In  leaving  the  court  house  and  returning 
they  were  separated  somewhat  more  than 
Is  usual,  and  passed  within  hearing  of  per- 
sons talking  on  other  subjects."  Thus,  ap- 
plying the  rule  sanctioned  by  this  court,  al- 
lowing Jurors  to  testify,  within  certain  lim- 
its, In  support  of  their  verdict,  and  adhering 
to  the  law  as  heretofore  established  and  fol- 
lowed In  this  state  respecting  the  conduct  of 
Jurors  as  affecting  the  verdict,  the  conclusion 
Is  Irresistible  that  the  court  below  did  not 
err  In  refusing  to  set  aside  the  verdict  and 
grant  a  new  trial  because  of  the  alleged 
separation  and  misconduct  of  the  Jury. 
There  is  no  error  In  the  Judgment,  and  It 
must  be  affirmed. 


,(49  W.  Va.  709) 

STATE  V.  CARTER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept.  7,  1901.) 

GRAND  JURY— SPECIAL  JUDGE— VACATING  AP- 
POINTMBNT— DB  PACTO  OFFICER. 

1.  Section  3,  c.  157,  Code,  requires  all  grand 
Jurors  to  be  drawn  from  the  list  and  box  pre- 
pared and  preserved  for  the  purpose  in  the 
manner  provided  by  law,  except  that,  when  the 
grand  jurors  so  drawn  and  summoned  fail  to 
attend,  the  court,  under  section  4,  shall  direct 
the  sheriff  to  summon  any  qualified  persons  to 
serve  as  srand  jurors,  whether  incluaed  in  the 
prepared  list  or  not. 

2.  The  absence  of  a  special  Judge,  or  his  re- 
fusal to  hold  court  when  present,  vacates  his 
continuance  in  office,  as  well  as  the  appearance 
of  the  regular  judge,  without  an  order  to  this 
effect;  and  the  absence  of  the  regular  judge 
iustifies  the  election  of  some  other  person  to 
hold  the  court,  when  there  is  no  other  person 
present  authorized  or  willing  to  do  so. 

3.  A  Judgment  given  or  an  act  done  by  any 
person  by  authority  or  color  of  any  office  is 
valid  and  binding,  though  It  may  afterwards 
be  decided  or  adjudged  that  he  was  not  law- 


fully elected  or  appointed,  or  was  disqualified 
to  hold  the  office,  or  that  the  same  had  been 
forfeited  or  vacated. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Kanawha  (^oan17; 
Prank  A.  Guthrie,  Judge. 

George  Carter  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

J.  W.  Kennedy,  A.  C.  Blahr,  and  P.  Lb 
Beardsley,  for  plaintUf  in  error.  R.  H. 
Preer,  Atty.  GeiLt  and  Alex  DuUn,  for  the 
State. 

DENT,  J.  George  Carter  obtained  a  writ 
of  error  to  a  Judgment  of  the  criminal  court 
of  Kanawha  county  sentencing  him  to  death 
for  murder.  He  relies  specially  on  two 
grounds  of  error,  as  follows: 

1.  That  the  grand  Jury  was  Improperly  se- 
lected from  the  bystanders.  Section  4,  art  8, 
Const,  provides  that  "no  person  shall  be  held 
to  answer  for  treason  or  other  crime  not  cog- 
nizable by  a  Justice,  unless  on  presentment 
or  indictment  of  a  grand  Jury."  Section  89, 
art  6,  Const,  requires  the  legislature  to  pro- 
vide by  general  law  for  the  summoning  and 
Impaneling  of  grand  Juries.  The  legislature, 
•to  meet  this  requirement  of  the  constitution, 
enacted  chapter  157  of  the  Code.  Section  2 
provides  the  manner  of  preparing  and  pre- 
serving the  Jury  lists,  ballots,  and  box.  Sec- 
tion 3  provides  that  "all  grand  Jurors  shall 
be  selected  by  drawing  ballots  from  said 
box  in  the  manner  prescribed  In  this  chapter, 
and  the  persons  whose  names  are  written  on 
the  ballots  so  drawn  shall  be  returned  to 
serve  as  grand  Jurors."  These  three  sec- 
tions are  mandatory  on  both  the  criminal 
and  the  circuit  courts  as  to  the  manner  In 
which  the  grand  Jurors  shall  be  selected  and 
summoned.  Section  4  authorizes  the  court, 
when  the  grand  Jurors  so  selected  and  sum- 
moned fall  to  attend,  to  "direct  the  sher- 
lif  to  forthwith  summon  as  many  others  as 
may  be  necessary,  whether  their  names  are 
In  such  list  or  not,  but  who  shall  in  other 
respects  be  qualified  to  act  as  grand  Jurors." 
This  is  the  only  instance  In  which  the  courts 
are  authorized  to  omit  the  drawing  from  the 
prepared  list  and  box.  In  such  case  the 
sheriff  may  summon  qualified  grand  Jurors 
from  among  the  bystanders,  sufiScient  to  con- 
stitute a  grand  Jury.  The  plea  rejected  in 
in  this  case  alleges  that  the  grand  Jurors 
were  selected  from  among  the  bystanders, 
but  fails  to  show  that  there  was  not  a  neces- 
sity for  so  doing  by  reason  of  the  nonattend- 
anee  of  Jurors  drawn  according  to  the  pro- 
vision of  the  statute.  It  is  fatally  defective, 
and  was  properly  rejected.  But,  If  the  plea 
did  so  allege.  It  would  amount  to  nothing 
more  than  an  allegation  that  such  grand 
Jurors  were  temporarily  and  technically  dis- 
qualified from  serving  as  such  because  not 
drawn  from  the  box.  Section  12  provides 
that  "no  presentment  or  Indictment  shall  be 
quashed  or  abated  on  account  of  the  incom- 
petency or  disqualification   of  any  one  or 
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more  of  the  grand  jurora  who  found  the 
same."  There  is  no  pretense  that  the  grand 
Jury  was  fraudulently  or  corruptly  Impan- 
eled to  secure  the  indictment  against  the 
prisoner,  or  that  they  were  not  In  all  other 
respects  fair,  Impartial,  and  Qualified  grand 
jurors. 

2.  That  the  Judge  who  presided  at  the 
trial  was  improperly  selected  at  a  time  when 
there  was  already  a  special  Judge  to  try  the 
case.  The  record  shows  that  on  the  6th 
day  of  January,  1901,  George  W.  McCllntic 
was  chosen  to  hold  the  court  during  the  ab- 
sence of  the  Judge.  On  the  7th  day  of  Jan- 
uary, 1901,  an  order  was  entered  rejecting 
the  plea,  and  setting  the  case  for  trial  Janu- 
ary 9,  1901;  but  the  record  does  not  show 
who  presided  at  this  time,  nor  on  any  of 
the  intervening  dates  from  the  5th  to  the 
9th,  and  the  presumption  must  be  that  the 
regular  Judge  did  so.  The  appearance  of 
the  regular  Judge  would  vacate  the  office 
of  the  special  without  an  order  to  that  effect, 
and,  if  he  was  again  absent  on  another  day, 
a  new  election  for  a  special  Judge  would 
be  necessary.  The  record  does  not  show 
that  George  W.  McClintic  was  a  special 
Judge,  either  de  Jure  or  de  facto,  on  the  9th, 
when  B.  M.  Keatly  was  selected,  in  the  ab-' 
sence  of  the  regular  Judge,  to  hold  the  court 
The  objection  to  him  has  no  Just  foundation. 
When  a  special  Judge  fails  to  attend,  or,  be- 
ing present,  declines  to  hold  court  when  he 
should  do  so,  he  thereby  vacates  his  office, 
except,  possibly,  as  to  any  unfinished  busi- 
ness in  his  hands;  and  another  person  may 
be  selected  to  hold  the  court  In  lieu  of  the 
regular  Judge  then  absent  The  election 
of  a  special  Judge  is  merely  for  the  time 
being,  or  for  the  disposition  of  a  particular 
case  or  cases.  Section  15,  c.  7,  of  the  Code 
provides  that  "all  Judgments  given  and  all 
acts  done  by  any  person  by  authority  or 
color  of  any  office,  or  the  deputation  thereof, 
under  the  restored  government  of  Virginia 
or  of  this  state  before  his  removal  there- 
from, shall  be  valid,  though  it  may  after- 
wards be  decided  or  adjudged  that  he  was 
not  lawfully  elected  or  appointed  or  was  dis- 
qualified to  hold  the  office,  or  that  the  same 
had  been  forfeited  or  vacated."  This  pro- 
vision is  very  broad,  and  renders  any  Judg- 
ment of  any  person  acting  in  good  faith  in 
color  of  otQce,  without  objection,  valid  and 
binding.  It  is  for  the  protection  of  the  pub- 
lic, and  the  due  and  proper  administration 
of  Justice,  and  to  prevent  slight  and  captious 
objections  from  interfering  therewith  after 
an  otherwise  fair  hearing  and  trial  of  any 
matter  has  been  had.  It  is,  however,  un- 
necessary to  invoke  this  provision  in  this 
case  for  the  reason  that  so  far  as  the  recoi-d 
discloses,  E.  M.  Keatley  was  duly  and  prop- 
erly elected  special  Judge. 

Tlie  objection  that  the  prisoner  was  not 
present  on  the  23d  day  of  February,  1901, 
when  a  motion  was  made  in  his  behalf  be- 
fore the  regular  Judge  to  set  aside  the  ver- 


dict is  wholly  untenable,  as  such  Judge  had 
no  Jurisdiction  to  entertain  or  consider  such 
a  motion.  The  record  shows  that  the  spe- 
cial Judge  took  the  oath  required  by  law. 
The  word  *1aw"  includes  both  the  constitu- 
tion and  the  statute.  The  Judgment  is  af- 
firmed* 

(49  W.  Va.  45S) 
STATE  V.  CHILTON. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Jane  11,  1901.) 

SECRETART  OF  8TATB-SALBS  OF  STATB 
BOOKS— LIABILITY  FOR  PRICB>-SALES  ON 
CREDIT— PUBLIC  OFFICERS— UNAUTHORIZED 
ACTS. 

1.  The  secretary  of  state  cannot  sdl  the 
books  of  the  state  on  credit,  and,  if  be  does,  he 
is  accountable  for  their  proceeds  as  if  sold  for 
cash.  But  he  is  not  responsible  for  those 
books  deposited  in  lots  with  booksellers  for  sale 
on  commission,  unless  he  receives  the  money* 
or  is  chargeable  with  negligence  in  some  way 
respecting  them. 

2.  A  practice,  for  some  time  prevalent  In  the 
office  of  the  secretary  of  state,  of  selling  state 
books  on  credit,  gives  no  warrant  for  such 
credit  sales. 

3.  An  agent  cannot  sell  on  credit,  unless  fo 
authorized  by  his  power  of  attorney,  or  by  the 
fixed  usage  of  trade  in  reference  to  the  arti- 
cle sold,  and  such  usase  cannot  prevail  con- 
trary to  such  power  of  attorney  or  the  law^ 
and^  moreover,  such  usage  must  be  brought 
home  to  the  knowledge  of  the  person  aifected. 

4.  Acts  of  a  private  agent  may  bind  the  prin- 
cipal where  they  are  within  the  apparent  scope 
of  his  authority,  but  not  so  with  a  public  offi- 
cer, as  the  state  Is  bound  only  by  authority 
actually  vested  in  the  officer,  and  his  powers 
are  limited  and  defined  by  its  laws. 

5.  A  state  is  not  bound  by  the  unauthorized 
acts  of  public  officers.  Their  misconduct  is  no 
estoppel  against  the  state. 

(Syllabus  by  the  Court.} 

Error  to  circuit  court,  Kanawha  county;  F. 
A.  Guthrie,  Judge. 

Action  by  the  state  against  William  E. 
Chilton.  Judjrment  for  the  state  for  a  less 
amount  than  the  sum  claimed,  and  it  brings 
error.    Reversed. 

E.  P.  Rucker,  Ex  Atty.  Gen.,  and  L.  G. 
Anderson,  for  the  Stata  Chilton,  MacCorkle 
&  Chilton,  for  defendant  in  error. 

BRANNOX,  P.  The  state  brought  an  ac- 
tion of  debt  upon  the  official  bond  given  by 
William  E.  Chilton  as  secretary  of  state, 
charging  that  he  had  sold  books  of  the  state^ 
and  failed  to  account  for  their  proceeds,  to 
the  amount  of  $7,000,  and  had  received  taxes 
upon  state  seals  amounting  to  |3,000,  and 
failed  to  account  therefor.  Chilton  pleaded 
that  he  did  not  owe  the  sums  alleged  in  the 
declaration.  Chilton  tendered  $6,490  as  in 
full  of  his  liability,  which  the  state  declin- 
ed to  accept  A  Jury  was -waived,  ahd  the 
case  was  tried  by  the  court,  and  upo.n  the 
evidence  the  court  found  that  Chilton  owed 
the  state  only  the  sum  tendered,  and  render- 
ed Judgment  for  the  state  for  the  sum  ten- 
dered, and  the  state  brought  the  case  to  this 
court 

The  bill  of  exceptions  says  that  the  state 
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offered  in  evidence  the  report  of  W.  K  Obil- 
toii»  as  secretary  of  state,  showing  that  he 
had  received,  including  Interest  thereon,  on 
account  of  state  seals,  the  sum  of  $2,060.64, 
and  on  account  of  books  which  had  been  sold 
by  W.  E.  Chilton  the  sum  of  $4*429.42,  in- 
cluding interest,  which  two  sums,  with  inter- 
est thereon  up  to  this,  date,  as  claimed  by 
the  plaintiff,  amount  to  $6,490.06;  and  there- 
upon the  plaintiff  offered  evidence  to  prove 
that  while  said  Chilton  was  secretary  of 
state  he  had  sold  books  to  sundry  persons, 
amounting  to  the  sum  of  $1,828,  which  said 
books  so  sold  had  been  accounted  for  by  the 
said  Chilton  as  secretary  of  state,  and  the 
amounts  of  said  sales  had  been  charged  on 
his  books  as  secretary  of  state  against  per- 
sons to  whom  they  had  been  sold,  but  that 
said  Chilton  had  not  received  the  money 
therefor.  It  Is  further  proved  that  It  has 
been  the  custom  of  the  office  of  the  secre- 
tary of  state  to  sell  books  in  this  way  to 
customers,  and  leave  the  accounts  to  be 
collected  by  subsequent  secretaries  of  state; 
and  that  In  making  such  sales  of  books  on 
credit  the  said  Chilton  had  followed  the 
usual  rule  and  custom,  which  had  obtained 
for  many  years  in  the  office  of  the  secretary 
of  stat'^.  And  thereupon  the  state,  by  Its 
attorney,  contended  that  the  amount  of  such 
sales,  to  wit,  said  sum  of  $1,828,  shall  be 
paid  to  the  state  by  the  defendant,  but  the 
defendant  maintained  that  he,  having  not  re- 
ceived the  money  for  said  sales,  was  not 
chargeable  with  said  sums,  and  the  court  de- 
cided and  held  that  under  the  evidence  and 
the  law  the  defendant  is  not  chargeable 
with  the  amount  of  said  sales,  the  proceeds 
of  which  had  not  come  into  his  hands,  and 
thereupon  decided  and  held  that  the  true 
amount  of  the  claim  of  the  plaintiff  against 
the  defendant  was  said  sum  of  $6,490.06,  to 
which  ruling  and  action  of  the  court  the 
plaintiff  objects  and  excepts,  and  prays  that 
this,  its  bill  of  exceptions,  be  signed,  sealed, 
and  saved  to  it;  which  is  accordingly  done.** 
The  circuit  court  rejected  this  evidence  of- 
fered by  the  state  because  the  court  was  of 
opinion  that  by  law  the  defendant  was  not 
chargeable  with  the  amount  of  sales  where 
he  had  not  actually  received  the  money.  In 
this  opinion  we  by  no  means  concur.  We 
bold  that  the  secretary  of  state  has  no  color 
of  authority  to  sell  state  books  on  credit  If 
he  does,  he  must  account  for  the  money  as 
If  be  had  received  it  Under  chat)ter  15,  §  5, 
Code  1891,  he  may  deposit  with  booksellers 
t>ookB  in  lots  for  sale  on  commission,  and  he 
iB  not  accountable  for  them  except  for  negli- 
gence causing  loss  to  the  state;  but  that  Is 
not  a  sale.  It  is  not  shown  that  such  was 
the  liability  In  this  case.  It  is  not  shown, 
as  It  must  be  to  exempt  him  from  liability* 
that  the  books  were  put  In  the  hands  of 
booksellers  as  mere  depoeitaries,  as  allowed 
by  the  statute.  That  Is  the  only  case  where 
the  secretary  Is  not  at  once  accountable 
vbere  books  go   out  of   his  custody.    On 


the  contrary,  it  Is  shown  that  he  sold  to 
sundry  and  divers  individuals,  by  single 
books,  on  credit  After  making  such  provi- 
sion aa  to  deposit  of  books  with  booksellers 
for  sale,  the  Code  section  closes  with  the 
following  separate  and  additional  provision: 
"The  secretary  may  himself  sell  any  of  said 
reports.  The  proceeds  of  all  sales  shall  Ini- 
mediately  be  paid  into  the  treasury.**  What 
could  more  plainly  require  cash  sales?  This 
court  cannot  give  legal  sanction  to  loose 
t)ractice  in  a  public  officer,  inevitably  result- 
ing in  loss  to  the  treasury,  where  strict  ap- 
countability  Is  prescribed  by  statute  as  well 
as  common  law.  Secretary  Chilton  may 
have,  in  so  doing,  followed  In  the  steps  of 
predecessors  in  olBce,  and  made  no  personal 
gain,  and  meant  no  wrong;  but  it  was  his' 
mere  personal  favor  to  Individuals,  mere  un- 
authorized credit  to  them,  and  fosters  a 
practice  that  will  inevitably  end  In  loss  to 
the  state,  as  would  be  the  case  in  this  in- 
stance, as  the  fact  that  the  books  were  to 
so  large  an  amount  unpaid  for  Indicates  very 
strongly  that  the  accounts  for  them  against 
Individuals  are  uncollectible  to  a  great  ex- 
tent Whether  they  are  solvent  or  insolvent 
accounts  is  no  matter.  The  state  is  not 
bound  to  look  to  the  purchasers  of  the  books. 
It  cannot  be  required  to  go  into  the  various 
counties  before  Justices  to  collect  these  small 
debts  here  and  there  over  the  state.  The 
secretary  let  the  books  go  from  the  state's 
possession,  and  must  account  for  their 
prices.  He  cannot  sell  without  cash  pay- 
ment Who  can  construe  this  statute  to 
mean  anything  else?  Did  the  legislature 
mean  anything  else?  Did  It  mean  to  let  a 
secretary  sell  books  all  over  the  state,  and 
compel  the  state  to  hunt  up  purchasers,  or 
sue  them  before  the  Justices?  An  agent  of 
even  an  individual  cannot  sell  on  credit  un- 
less he  has  authority.  Dyer  v.  Duffy,  39  W. 
Va.  148,  19  S.  E.  540,  24  L.  R.  A.  839;  1  Am. 
&  Eng.  Enc.  Law,  1014.  Much  less  can  a  pub- 
lic officer  agent  acting  only  under  the  statute. 
"Grants  of  power  to  public  officers  are  usual- 
ly subjected  to  strict  Interpretation,  and  will 
be  con^rued  as  conferring  those  powers  only 
which  are  expressly  Imposed  or  necessarily 
implied.  Such  an  officer  can  create  rights 
against  the  state  or  other  public  authority 
represented  by  him  only  while  he  Is  keeping 
strictly  within  the  limits  of  his  authority  as 
so  construed."  Mechem,  Pub.  Off.  511.  As  to 
the  force  of  an  agent's  act  to  bind  his  princi- 
pal in  favor  of  third  persons,  there  is  a 
marked  distinction,  from  public  policy,  be- 
tween a  private  agent  and  a  public  one.  In 
the  case  of  a  private  agent  his  act  for  which 
the  principal  has  apparently  given  authority 
Is  good;  while  in  the  case  of  the  public 
agent  the  government  is  bound  only  by  the 
authority  It  has  actually  given  its  officer. 
'This  rule  Is  Indispensable  to  guard  the  pub- 
lic against  loss  and  injury  from  the  fraud, 
mistake,  or  rashness  and  indiscretlcHi  of 
tlieir  agents."    Story,  Ag.  (9th  Ed.)  i  807a; 
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Mechem,  Pub.  Off.  512;  Mayor,  etc.,  T.  Esch' 
bach,  18  Md.  276;  Delafield  v.  State,  26 
Wend.  192.  If  the  state  is  not  bound  to  in- 
nocent third  parties  for  the  unwarranted 
act  of  an  agent,  how  much  less  is  it  bound 
as  between  it  and  the  agent  himself. 

But  it  is  suggested  that  the  secretary  fol- 
lowed the  practice  of  his  predecessors  in  of- 
fice. The  books  say  that  au  agent  cannot  sell 
on  credit  without  authority,  imless  such  is 
the  usage  of  trade.  By  this  usage  of  trade 
the  law  means  a  particular  thing.  It  means 
usage  fixed  in  the  commercial  law,  a  usage 
recognized  by  it  in  what  is  known  as  '*trade," 
not  some  instances  of  action  by  an  agent,  one 
public  ofilcer.  That  makes  no  usage  of  trade. 
But  an  all-sufficient  answer  to  this  point  is 
that  the  statute  means  a  cash  sale  only,  and 
no  usage  can  violate  fixed  provisions  of  a 
IMJwer  of  attorney  or  statute.  Johnson  v. 
Bums,  SO  W.  Va.  658,  20  S.  E.  686;  1  Am.  & 
Eng.  Enc.  Law,  pp.  1001.  1062.  Infinite  au- 
thority exists  for  the  law  proposition  that 
the  powers  and  dutfes  of  all  governmental  of- 
flcera  "are  limited  and  defined  by  laws,"  by 
statute  where  one  exists,  as  In  this  case.  It 
is  the  sole  criterion  of  authority,  and  no 
custom  can  enlarge  or  vitiate  It  The  Floyd 
Acceptances,  7  Wall.  666,  19  L.  Ed.  160.  This 
usage  theory  was  assigned  in  the  case  Jnst 
cited  to  bind  the  government  to  commercial 
.  paper  accepted  by  the  secretary^  of  war,  as  it 
had  been  the  custom  for  the  secretary  to 
make  such  acceptances;  but  the  court  re- 
pudiated the  doctrine  upon  the  fixed  principle 
that  such  custom  could  not  prevail  against 
law.  The  court  said  that  such  unauthorized 
acts  by  an  officer,  however  frequent  could 
not  stand  as  a  foundation  for  the  authority 
assumed.  Such  a  practice— I  will  not  call  It 
•'custom  or  usage"— such  a  personal  practice 
of  individual  secretaries  cannot  be  upheld  by 
this  court  because  contrary  to  the  plain  im- 
port of  the  statute,  and  calculated  to  en- 
courage loose  official  practice,  entailing  loss 
on  the  state.  There  Is  no  need  or  justification 
for  it  Another  reason  against  the  recogni- 
tion of  this  practice  Is  that,  to  be  good,  even 
as  to  an  individual  principal,  it  must  be 
brought  home  to  the  knowledge  of  that  prin- 
cipal. Johnson  v.  Bums,  39  W.  Va.  658,  20 
*S.  E.  686.  How  will  you  bring  It  home  to  the 
state?  To  what  officer?  To  the  governor  or 
auditor?  Surely  not  To  the  secretary  him- 
self? A  public  officer  cannot  ratify  expressly 
his  own  unauthorized  act  and  surely  cannot 
do  so  by  such  mere  Implication.  State  v. 
Hays,  52  Mo.  578;  Delafield  v.  State,  26 
Wend.  192.  Having  no  power  to  make  credit 
sales,  by  his  own  knowledge  that  he  did  make 
them,  neither  he  nor  his  predecessors  could 
by  that  knowledge  ratify  the  acts  to  protect 
themselves  against  the  state  demands.  Es- 
toppels do  not  generally  bind  a  state;  that  is, 
estoppel  by  conduct  of  its  officers.  "Clearly, 
the  state  cannot  be  estopped  by  unauthorized 
acts  of  its  officers."  Bigelow,  Estop.  ^1;  U. 
8.  V.  Kirkpatrlck,  9  Wheat  735,  9  L.  Ed.  190. 


This  is  even  true  as  to  third  parties,  and 
more  so  as  to  officers  themselves.  Speaking 
of  usage,  it  must  to  be  good,  be  a  usage  of 
trade  connected  with  the  sale  of  the  particu- 
lar article,  one  aiithorizlng  its  sale  on  credit; 
but  when  the  nature  of  the  thing  forbids  cred- 
it you  cannot  justify  it  by  usage,  even  If  no 
statute  forbade  it  As  In  the  case  of  Dela- 
field V.  State,  Just  cited.  It  could  not  be  con- 
templated that  state  bonds  should  be  sold  on 
credit  so  it  cannot  be  thought  that  the  legis- 
lature intended  to  allow  single  books  to  be 
credited  out  over  the  state.  Story,  Ag.  §  7S. 
Upon  these  principles  we  are  compiled  to 
reverse  the  judgment  set  aside  the  circuit 
court's  finding  for  the  defendant  and  re- 
mand the  case  for  retrial,  with  direction  to 
admit  the  said  evidence,  as  it  constitutes.  In 
the  opinion  of  this  court,  ample  ground  of  re- 
covery by  the  state,  and  for  further  proceed- 
ings according  to  the  principles  of  law  above 
stated. 

DENT,  J.  (concurring).  There  is  not  the 
slightest  evidence  offered  in  this  case  tending 
to  show  loss  to  the  state  through  Sir.  Chilton 
having  followed  the  usual  custom  of  his  office 
in  extending  temporary  credit  to  the  staters 
customers.  The  sole  question  seems  to  be 
whether  the  present  secretary  of  state  should 
receive  the  state's  money  from  the  state's 
customers  to  the  relief  of  his  predecessor,  or 
whether  Mr.  Chilton  should  be  required  to 
pay  over  the  same  in  the  first  instance,  and 
look  to  such  customers  for  reimbursement 
Had  there  not  been  a  change  of  political  ad- 
ministration, the  former  course  would  have 
been,  no  doubt  pursued,  for  It  is  much  easier 
not  to  extend  customary  courtesies  to  our 
political  opponents  than  our  political  friends, 
especially  if  the  exigencies  of  politics  appear 
to  require  a  public  exhibition  of  strict  and 
unbending  adherence  to  law  broken  in  its 
letter,  though  without  apparent  detriment  or 
loss.  If  Mr.  Chilton  extended  credit  alone  to 
responsible  persons,  neither  he  nor  the  state 
can  lose  anything  thereby.  If  he  extended 
credit  to  irresponsible  persons,  he  must  bear 
the  loss.  For  this  reason  I  concur  in  the  re- 
versal of  this  case,  that  there  may  be  a  full 
investigation,  and  the  loss.  If  any,  may  be 
placed  where  It  ultimately  belongs,  without 
further  litigation. 


(61  S.  C.  44S) 

RIGGS  V.  HOME  MUT.  FIRE  PROTEOTION 
ASS'N  OF  SOUTH  CAROLINA. 

(Supreme  Court  of  South  (Carolina.     Aug.  22, 

1901.) 

PLBADINO— DEMURRER— PRACTICE— INSUR- 

ANCB— ACCORD  AND  SATISFACTION 

— RELEASE— FRAUD. 

^  1.  It  \b  a  sufficient  compliance  wltb  Cir.  Ct  Rale 
18  (83  S.  E.  vlii.).  declaring  that  when  a  demar^ 
rer  is  interposed,  the  ground  on  which  it  is  mftde 
must  be  reduced  to  writinir  by  the.  coutsel  sub- 
mitting the  same,  or  taken  dowr   by   the  ste« 
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nographer  under  the  direction  of  the  court,  to 
serve  a  written  demurrer  stating  that  the  com- 
plaint does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  then  to  submit  at 
the  hearing  the  specific  grounds  of  objection  in 
writing. 

2.  Where  assured  accepts  from  an  insurance 
company  less  than  the  amount  called  for  by  the 
policy  in  satisfaction  of  a  loss,  he  cannot  tiiere» 
after  sue  the  company  for  the  balance  under 
the  policy  without  repaying  or  offering  to  the 
comf^any  the  amount  so  paid,  though  he  alleges 
the  amount  was  accepted  by  reason  of  the  fraud 
and  false  representations  of  defendant's  agent. 

8.  The  doctrine  that  payment  in  part  of  the 
amount  due  on  a  contract  at  or  after  maturity 
does  not  operate  as  satisfaction  of  the  whole 
does  not  apply  to  an  unliquidated  loss  under  an 
open  insurance  policy* 

Appeal  from  common  pleas  circuit  court  of 
Dorchester  county;,  Watts,  Judge. 

Action  by  O.  R.  Riggs  against  the  Hom^ 
Mutual  Fire  Protection  Association  of  South 
Carolina.  From  an  order  sustaining  a  de- 
murrer to  the  complaint,  plaintilX  appeals. 
Affirmed. 

The  following  is  a  copy  of  the  complaint: 
'The  plaintiff  above  named,  complaining  of 
the  defendant  above  named,  alleges:  (1) 
That  the  defendant  at  the  times  hereinafter 
mentioned  was,  and  now  is,  a  corporation 
duly  created  under  and  by  virtue  of  the  laws 
of  the  state  of  South  Carolina,  and  as  such 
can  sue  and  be  sued,  plead  and  be  impleaded, 
in  the  courts  of  this  state  and  the  United 
States.  (2)  That  by  virtue  of  the  authority 
granted  it  through  its  charter  and  the  by- 
laws formed  for  the  governance  of  its  busi- 
ness, the  defendant  is  empowered  to  insure 
against  damage  or  loss  by  fire  the  buildings 
and  contents  of  the  buildings  of  its  members. 
(3)  That  on  the  day  of  ,  A.  D. 

1896,  plaintiff  applied  for  and  was  admitted 
into  the  membership  of  and  obtained  insur- 
ance against  loss  by  fire  upon  his  stock  of 
general  merchandise  in  his  storehouse  in 
RidgeviUe,  state  and  county  aforesaid,  to  the 
amount  of  $1,500,  in  said  defendant's  corpo- 
ration, in  consideration  of  payment  by  plain- 
tiff of  the  regular  membership  fee  and  pre- 
mium charged  upon  said  amount  of  insur- 
ance; and  on  the day  of ,  A.  D. 

1897,  the  plaintiff  obtained  additional  Insur- 
ance upon  said  stoclc  to  the  amount  of  $500 
in  said  defendant  corporation  In  considera- 
tion of  payment  by  plaintiff  of  the  premium 
charged  upon  said  amount  of  insurance; 
and  the  defendant,  by  its  agent,  duly  author- 
ized thereto,  made  its  policies  of  insurance, 
in  writing,  for  said  amounts,  and  thereby  in- 
sured the  plaintiff  against  loss  or  damage  by 
fire  to  the  amount  of  $3>000  of  his  said  stock 
of  2?eneral  merchandise.  (4)  That  at  the  time 
of  making  said  insurance,  and  from  then 
until  the  fire  hereinafter  mentioned,  the 
plaintiff  had  an  interest  in  the  property  in- 
sured, as  owner  thereof,  to  an  amount  great- 
ly exceeding  the  amount  of  said  insurance. 
(5)  That  on  the  27th  day  of  November,  1897, 
said  storehouse  and  said  stock  of  general 
merchandise  were  totally  destroyed  by  fire. 


which  did  not  happen  from  any  of  the  ckuses 
excepted  in  said  policies  of  insurance.  (6) 
That  the  plaintiff  duly  fulfilled  his  obligations 
as  a  member  of  said  assodation  and  all  the 
conditions  of  said  insurance  policies,  and  in 
accordance  with  their  requirements  gav^  to 
the  defendant  due  notice  and  proof  of  the 
fire  and  loss  aforesaid,  and  duly  demanded 
payment  of  the  said  sum  of  $2,000.  (7)  That 
at  the  times  hereinbefore  and  hereinafter 
mentioned,  Tho&  F.  Harmon  was  the  general 
agent  of  said  defendant  (8)  That  on  or 
about  the  15th  day  of  January,  1898,  the  said 
Thos.  F.  Harmon,  general  agent  of  the  de- 
fendant, offered  to  pay  to  this  plaintiff,  in 
satisfaction  of  the  amount  due  on  said  poli- 
cies of  insurance,  the  sum  of  $1,000,  wanton- 
ly, maliciously,  and  with  intent  to  defraud, 
falsely  representing  to  this  plaiiitiff  that  the 
said  defendant  was  insolvent,  stating  that  the 
said  defendant  would  be  forced  to  go  into 
the  hands  of  a  receiver  should  the  plaintiff 
persist  in  demanding  the  payment  of  the  full 
amount  due  him  by  said  defendant,  and  that, 
should  a. receiver  be  appointed  for  the  said 
defendant,  the  plaintiff  would  not  realize  ten 
cents  on  the  dollar  for  his  claim.  (9)  That 
the  plaintiff,  on  account  of  the  said  false 
representations  and  statements,  and  for  no 
other  reason,  agreed  to  receive  in  settiement 
of  the  said  sum  of  $2,000,  due  him  by  said 
defendant,  the  sum  of  $1,000,  and  did,  in  ac- 
cordance with  such  agreement,  receive  from 
said  defendant  the  sum  of  $1,000  in  satisfac- 
tion of  the  full  amount  due  him,  and  deliver- 
ed up  the  said  policies  of  Insurance  to  the 
said  Thos.  F.  Harmon  to  be  canceled.  (10) 
That  plaintiff  Is  informed  and  believes,  and 
so  avers,  on  information  and  belief,  that  the 
defendant  was  at  the  time  of  the  aforesaid 
settlement,  and  is  no;s7,  solvent.  Wherefore 
plaintiff  demands  judgment  against  said  de- 
fendant: First,  for  the  sum  of  $1,000,  with 
interest  at  the  rate  of  seven  per  cent  per 
annmn  from  the  15th  day  of  January,  1898; 
second,  for  the  costs  and  disbursements  of 
this  action;  third,  for  such  other  and  further 
relief  as  may  be  Just'* 

The  defendant  filed  the  following  demur- 
rer: "The  defendant  demurs  to  the  complaint 
herein  on  the  ground  that  it  appears  upon 
the  face  of  the  complaint  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  this  defendant."  The 
demurrer  was  sustained  on  circuit  by  the  fol- 
lowing order:  "This  case  comes  on  for  hear- 
ing on  the  demurrer  of  the  defendant  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the 
defendant  The  defendant  bases  the  demur- 
rer on  the  following  grounds:  (1)  That  it 
appears  on  the  face  of  the  complaint  that  the 
plaintiff's  daim  against  the  defendant  had 
been  paid  and  discharged  before  the  com- 
mencement of  this  action.  (2)  That  it  doos 
not  appear  from  the  complaint  that  the  plain- 
tiff had  rescinded  the  contract  .under  wbicn 
be  received  payment  and  satisfaction  of  hit 
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dalni  against  the  defendant;  and  had  retnm- 
ed  or  offered  to  retaim  to  the  defendant  the 
$1,000  received  by  him  from  the  defendant 
in  payment  and  satisfaction  of  his  said  claim 
before  the  commencement  of  this  action.  (3) 
That  the  plaintiff  cannot  maintain  this  action* 
because  It  does  not  appear  that  he  had  re- 
turned or  tendered  to  the  defendant  the  sum 
of  11,000,  paid  to  the  plaintiff  by  the  defend- 
ant, and  accepted  by  the  plaintiff  in  satis- 
faction and  discharge  of  his  daim,  before  the 
commencement  of  this  action.  After  hearing 
argument  by  counsel  for  plaintiff  and  defend- 
ant I  have  concluded  that  the  demurrer 
should  be  sustained  on  the  three  grounds  set 
out  above.  It  is  therefore  ordered  that  the 
demurrer  of  the  defendant  be  sustained,  and 
that  the  complaint  be  dismissed." 

Plaintiff  appealed  on  following  exceptions: 
'^ou  will  please  take  notice  that,  in  pursu- 
ance of  our  *notice  of  intention  to  appeal/ 
herein  heretofore  served  upon  you,  we  here- 
with submit  the  following  'exceptions'  to  the 
order  of  Hon.  R.  C.  Watts,  made  on  May  23, 
1900,  and  will  move  the  supreme  court  at  its 
next  sitting  to  reverse  and  set  aside  such 
order  upon  the  grounds  set  out  in  such  'ex- 
ceptions*: (1)  Because  it  is  respectfully  sub- 
mitted that  the  presiding  Judge  erred  in  not 
holding  and  deciding  that  the  demurrer  In- 
terposed b^  the  defendant  was  too  general 
and  indefinite,  it  failing  to  set  out  wherein 
ffuch  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  <2)  Because 
the  presiding  Judge  erred  in  not  holding  and 
deciding  that  the  complaint  herein  was  up- 
on the  original  contract  of  insurance,  and  as 
such  set  out  facts  sufficient  to  constitute  a 
cause  of  action.  (3)  Because  the  presiding 
Judge  erred  in  not  holding  and  deciding  that, 
as  the  complaint  set  out  the  original  con-, 
tract,  the  receipt  of  a  less  sum  than  that 
contracted  for  thereby,  and  a  release  obtain- 
ed by  fraud,  it  did  set  out  facts  sufficient  to 
constitute  a  cause  of  action.  (4)  Because  the 
presiding  judge  erred  in  not  holding  and  de- 
ciding that  the  release  set  out  in  the  com- 
plaint was  not  a  new  and  original  contract 
between  plaintiff  and  defendant,  and  that  no 
rescission  thereof  is  necessary  If  the  same 
be  a  nullity,  and  therefore  need  not  be  al- 
leged. (5)  Because  the  presiding  judge  erred 
in  not  holding  and  deciding  that  it  Is  not 
necessary  that  a  creditor  who  claims  under 
an  admitted  contract  for  a  greater  liquidated 
sum,  and  who  takes  in  composition  a  lesser 
sum,  should  pay  back  the  sum  received  be- 
fore bringing  suit,  and  that  it  was  therefore 
not  necessary  to  allege .  the  same.  (6)  Be- 
cause the  presiding  Judge  erred  in  holding 
and  deciding  that  it  appeared  on  the  face  of 
the  complaint  that  the  plaintiff's  claim  had 
been  paid  and  discharged  before  the  com- 
mencement of  this  action,  and  tn  sustaining 
on  such  ground  the  demurrer  herein." 

Bellinger  &  Behre,  for  appellant.    Mower 
ft  Bynum,  for  respondent. 


McIVER,  C.  J.  This  is  an  appeal  from  an 
order  sustaining  a  demurrer  to  the  complaint, 
based  upon  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  "case"  contains  the  following 
statement:  *'A  demurrer  was  interposed  aa 
set  out  in  the  'case,'  and  duly  served  on 
plaintiff's  attorneys,  who  returned  the  same 
the  next  day,  with  the  following  indorse- 
ment: 'Returned  because  demurrer  does  not 
state  wherein  the  complaint  is  insufficient,* 
signed  by  plaintiff's  attorneys."  The  case 
was  heard  by  his  honor.  Judge  Watts,  on  the 
23d  day  of  May,  1900,  "at  which  time  the 
three  grounds  of  demurrer  were  presented  in 
written  form."  The  Judge  ruled  that  the  de- 
murrer was  in  proper  form,  and  he  made  an 
order  sustaining  the  demurrer,  from  which 
plaintiff  appeals  on  the  several  grounds  set 
out  in  the  record.  For  a  prop^  understand- 
ing of  the  questions  presented  by  this  ap- 
peal, copies  of  the  following  papers  as  set 
out  in  the  record  should  be  incorporated  by 
the  reporter  In  his  report  of  the  case,  to 
wit,  the  complaint,  the  demurrer,  the  order 
of  the  circuit  Judge,  and  the  exceptions 
thereto. 

The  first  exception  raises  a  question  of 
practice,  which  will  first  be  disposed  of.  Prior 
to  the  comparatively  recent  amendment  to 
rule  18  (33  S.  E.  viii.)  of  the  circuit  court,  it 
wns  not  necessary  to  make  any  statement  In 
writing  when  a  demurrer  was  interposed  to  a 
complaint  upon  the  ground  that  the  facts  stat- 
ed therein  were  not  sufficient  to  constitute  a 
cause  of  action,  and  the  effect  of  that  amend- 
ment was  simply  to  require  the  demurrant 
to  state,  in  writing,  "wherein  the  pleading 
objected  to  is  insufficient";  but  the  rule,  aa 
amended,  does  not  state,  in  express  terms, 
when  this  must  be  done,  though  the  lan- 
guage used  necessarily  Implies  that  it  may 
be  done  at  the  hearing  belpw,— "the  grounds 
upon  which  said  motion  is  made  must  be 
reduced  to  writing  by  the  counsel  submitting 
the  same,  or  taken  down  by  the  stenographer 
under  the  direction  of  the  court"  This  lan- 
guage shows  clearly  that,  if  the  grounds  are 
reduced  to  writing  at  the  hearing,  either  by 
the  counsel  or  the  stenographer,  that  will  be 
sufficient;  and  this,  as  we  understand,  has 
been  the  uniform  practice  ever  since  the 
rule  was  amended.  This  is  what  was  done 
in  the  present  case,  as  Is  shown  by  the  fact 
that  the  grounds  are  incorporated  in  the  or- 
der from  which  this  appeal  was  taken.  And 
as  the  object  of  the  amendment  was  to  make 
it  appear  to  this  court  what  points  were  con- 
sidered and  passed  upon  by  the  court  below, 
we  think  that  the  requirements  have  been 
fully  met  in  this  case.  The  first  exception 
is  therefore  overruled. 

The  other  exceptions  need  not  be  consid- 
ered seriatim,  as  they  substantially  raise  the 
single  question  whether  a  person  holding  two 
policies  of  insurance,  such  as  those  described 
in  the  complaint  amounting  in  the  aggre- 
gate to  the  sum  of  $2,000,  can,  after  recelr- 
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\ng  the  sum  of  $1,000  in  satisfaction  of  the 
full  amount,  and  delivering  up  to  the  agent 
of  the  insurance  company  the  said  policies  of 
insurance  to  be  canceled,  in  pursuance  of  an 
agreement  to  that  effect,  maintain  an  action 
upon  the  said  policies,  without  first  j»a7ing 
back  or  tendering  to  the  insurance  company 
the  amount  so  received  by  him  under  said 
agreement,  even  though  he  alleges  that  he 
was  induced  to  enter  into  such  afin^eement 
and  to  carry  out  its  terms  by  the  fraud  and 
false  representations  of  the  agent  of  the  in- 
surance compajiy.  This  question  has  been 
conclusively  determined  adversely  to  the 
Tlew  contended  for  by  appellant  by  the  de- 
cision of  this  court  in  the  recent  case  -of 
Levister  v.  Bailway  Co.,  56  S.  C.  508,  85  8. 
B.  207,' where  this  court  held  that  one  who 
has  sustained  injuries  by  the  alleged  negli- 
gence of  a  railway  company,  and,  for  a  valu- 
able consideration,  has  released  the  company 
from  all  liability  therefor,  cannot  maintain 
an  action  for  damages  sustained  without 
first  returning,  or  offering  to  return,  the  con- 
sideration so  received,  even  though  he  al- 
leges that  such  release  was  obtained  by 
fraud.  It  is  true,  as  contended  for  by  coun- 
sel for  appellant,  that  in  the  case  dted  the 
actioi:  waj  ex  delicto,  while  here  it  is  ex 
contractu;  but  it  is  ai  entire  mistake  to  sup- 
pose that  thia  court  either  said  or  Implied 
that  the  rule  there  laid  down  applied  only 
to  cases  of  tort,  and  not  to  cases  ex  con- 
tractu. On  the  contrary,  this  court,  after 
laying  down  the  fundamental  principle  based 
upon  the  plainest  principles  of  Justice  and 
fair  dealing,— that  it  would  be  fraud  to  allow 
a  person,  after  executing  a  release  of  all 
claims  against  another  in  consideration  of  a 
sum  of  money  paid  to  him,  to  repudiate  the 
obligations  which  he  assumed  by  executing 
the  release,  and  at  the  same  time  retain  the 
benefits  which  he  received  by  executing  the 
release,— and  after  stating  that  the  authori- 
ties elsewhere  are  In  conflict,  proceeds  to 
cite  our  own  case  of  McGorlde  v.  Doby,  1 
Btrob.  396,  47  Am.  Dec.  560,  which'  was  an 
action  ex  contractu,  and  not  an  action  ex 
delicto,  and  to  quote  therefrom  as  follows: 
*'It  Is  generally  affirmed,  as  a  rule,  that 
fraud  avoids  dll  contracts;  but  It  would  be 
more  correct  to  say  fraud  makes  all  contracts 
voidable,  for  it  is  at  the  option  of  the  party 
to  be  affected  by  the  fraud  whether  or  not 
be  will  treat  the  contract  as  void  and  rescind 
It  The  right  to  rescind,  however,  is  sub- 
ject to  this  restrictl<Mi:  that  if,  after  the  dls- 
coTery  of  the  fraud,  one  party  still  avails 
himself  of  the  benefit  of  the  contract,  or  per- 
mits the  other  to  proceed  with  the  execu- 
tion of  it,  he  will  thereby  be  held  to  have 
waived  the  tort  and  affirmed  the  contract," 
—citing  the  case  of  Campbell  v.  Fleming,  1 
AdoL  &  R  40,  which  was  a  case  ex  con- 
tractu. It  is  quite  clear,  therefore,  that  there 
Is  no  foundation  whatever  for  the  assump- 
tion that  this  court,  in  Levister's  Case  rec- 
ognized any  such  distinction  as  that  contend- 


ed for  by  counsel  for  appellant,  but  that,  on 
the  contrary,  the  decision  in  that  case  was 
based  upon  a  fundamental  principle  founded 
In  the  plainest  principles  of  Justice,  and  alike 
applicable  to  cases  ex  contractu  as  well  as 
cases  ex  delicto. 

Some  of  the  exceptions  make  the  point 
that  under  the  old  rule,  established  as  far 
back  as  Lord  Coke*s  time,  in  Pinners  Case, 
5  Coke,  117,  the  payment  of  a  less  sum 
than  the  whole  amount  due,  at  maturity  or 
afterwards^  cannot  be  a  satisfaction  of  the 
debt  That  rule  has  been  the  subject  of 
much  comment  and  dissatisfaction  with  it 
has  been  expressed  by  several  Judges.  But 
in  this  state  it  has  been  expressly  recognized 
in  several  cases.  Eve  v.  Mosely,  2  Strob. 
203;  Hope  v.  Johnston,  11  Bich.  135,  and 
others;  and  must  stiU  be  recognized  by  us, 
if  it  is  applicable  to  the  present  case,  though 
in  one  of  our  cases  (Bolt  v.  Dawkins,  16  S. 
C,  at  page  214)  it  is  spoken  of  as  "an  arti- 
ficial rule,  which  has  no  foundation  In  rea- 
son, and  ought  not  to  be  extended."  But 
this  ancient  rule  has  been  modified  in  several 
respects,  as  may  be  seen  by  consulting  the 
notes  to  the  'case  of  Cmnber  v.  Wane,  1 
Smith,  Lead.  Cas.  marg.  p.  357,  and  the  note 
appended  to  the  case  of  Hope  v.  Johnston, 
supra,  by  that  accomplished  reporter  and 
learned  lawyer  the  late  James  S.  G.  Blchard- 
son.  The  modification  to  which  we  desire 
to  call  special  attention  (If,  indeed,  it  can  be 
properly  termed  a  modification)  is  that  it  is 
now  well  settled  that  it  applies  only  to  liqui- 
dated debts,  and  has  no  application  to  un- 
liquidated claims;  and  this,  It  seems  to  us, 
is  implied  by  the  very  terms  of  the  rule,  for, 
if  the  claim  is  unliquidated,  it  cannot  be 
known  with  any  certeinty  what  is  the  amount 
really  due,  whereas^  If  the  claim  has  been 
liquidated  by  the  agreement  of  the  parties, 
there  can  be  no  dispute  as  to  the  amount 
really  due  at  the  time  of  the  making  of  the 
contract  Thus,  in  the  first  volume  of  that 
valuable  work  now  in  the  course  of  publica- 
tion, Cyclopedia  of  Law  and  Procedure,  at 
page  329,  in  an  article  prepared  by  that  dis- 
tinguished text  writer  Judge  Seymour  D, 
Thompson,  it  is  said:  ''Where  a  claim  is 
imllquidated,  or  in  dispute,  payment  and  ac- 
ceptsince  of  a  less  sum  than  claimed,  in  satis- 
faction, operates  as  an  accord  and  satlsfac> 
tion,  as  the  rule  that  the  receiving  of  a  part 
of  the  debt  due  under  an  agreement  that  the 
same  shall  be  in  full  satisfaction  is  no  bar 
to  an  action  to  recover  the  balance  does  not 
apply  where  the  plaintiff's  claim  is  disputed 
or  unliquidated,"— citing  a  number  of  casea 
among  which  is  Baird  v.  XT.  S.,  96  TJ.  S.  43a 
24  L.  Ed.  703,  In  which  the  late  Chief  Justice 
Waite,  in  delivering  the  opinion  of  the  court 
says:  "It  Is,  no  doubt  true  that  the  payment 
by  a  debtor  of  a  part  of  his  liquidated  debt  is 
not  a  satisfaction  of  the  whole,  unless  made 
and  accepted  upon  some  new  consideration; 
but  it  is  equally  true  that  where  the  debt  is 
unliquidated,  and  the  amount  Is  uncertain,  this 
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rule  does  not  apply.  In  such  cases  the  ques- 
tion is  whether  the  payment  was  in  fact  made 
and  acc^ted  In  satisfaction."  So  that  the 
only  remaining  inquiry  is  whether  the  plain- 
tiff's claim  was  liquidated  or  unliquidated. 
If  it  was  the  latter, -as  we  think  It  was,— 
then  the  plaintiff  cannot  Invoke  the  rule  first 
considered;  for,  as  we  have  seen,  it  does  not 
apply  to  such  a  case.  The  precise  nature  of 
the  policies  sued  upon  does  not  appear,  as  cop- 
ies of  the  policies  are  not  set  out  as  exhibits 
to  the  complaint,  as  is  usually  done,  for  the 
ohTlous  reason  that  he  alleges  in  his  com- 
plaint that  upon  the  payment  of  the  sum  of 
$1,000,  which  he  agreed  to  receive  in  full  sat- 
isfaction of  his  claim,  he  delivered  up  the 
said  policies  of  insurance  to  the  agent  of  the 
insurance  company  to  be  canceled,  and  it  is 
but  reasonable  to  assume  that  they  were 
canceled.  We  can  only  determine,  therefore, 
whether  these  policies  were  "open  policies," 
which  are  most  commonly  used,  or  ''valued 
policies,"  by  an  inspection  of  the  terms  in 
which  they  are  described  In  the  complaint; 
and  we  do  not  find  there  a  single  allegation 
which  would  impart  to  these  policies  the  char- 
acter of  valued  policies^  but,  on  the  contrary, 
they  appear  to  have  been  open  policies,  such 
as  are  ordinarily  in  use.  For  the  difference 
between  these  two  kinds  of  policies,  see  13 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  at  page  102 
et  seq.  It  is  there  said  that  by  an  "open" 
policy  "the  amount  of  liability  is  left  'open,' 
to  be  determined  according  to  the  actual  loss, 
either  by  agreement  of  the  parties,  or  upon 
proof  in  compliance  with  its  terms,  or  with 
the  rules  of  evidence."  Whereas  "a  'val- 
ued' policy  is  one  in  which  the  amount  pay- 
able in  case  of  loss  is  fixed  by  the  terms  of 
the  policy  itself,  as  where  property  is  insured, 
valued  at;  or  'worth'  a  specified  amount" 
And  on  the  next  page,  in  speaking  of  the 
"test  of  valued  poUcy,"  It  is  said:  "While 
the  words  'valued  at,'  etc.,  are  generally  used 
in  such  a  policy,  any  language  disclosing  the 
Intent  of  the  parties  that  proof  shall  be  re- 
quired of  the  value  of  the  property  in  case 
of  loss  is  sufficient  to  constitute  a  valued  pol- 
icy." Now,  the  allegations  of  the  complaint, 
so  far  from  showing  that  these  iMJiicies  con- 
tain any  such  language,  rather  implies  the 
contrary;  for  it  is  alleged  in  the  sixth  para- 
graph of  the  complaint  that  the  plaintiff 
gave  to  the  defendant  "due  notice  and  proof 
of  the  fire  and  loss,"  as  required  by  said  pol- 
icies. It  is  clear,  therefore,  that  the  allega- 
tions of  the  complaint  fail  to  show  that  these 
policies  were  "valued"  policies,  or  were  any- 
thing more  than  the  usual  "open"  policies. 
It  follows,  therefore,  that  the  claim  of  the 
plaintiff,  as  shown  by  his  complaint,  was 
nothing  more  than  an  unliquidated  claim,  the 
amount  of  which  had  never  been  adjusted 
or  ascertained  either  by  the  agreement  of 
the  parties  or  otherwise;  and  hence  the  an- 
cient rule,  derived  firom  Pinnel's  Case,  has 
no  application  to  this  case.  While,  therefore, 
the  allegations  of  the  complaint  may  be  suffi- 


cient to  show  that  the  plaintiff  once  had  a 
good  cause  of  action  against  the  defendant 
yet  as  it  shows  also  that  such  claim  has  been 
fully  satisfied  and  discharged,  by  agreement 
between  the  parties.  Just  about  two  years 
before  this  action  was  commenced,  there  was 
no  error  in  sustaining  the  demurrer.  The 
Judgment  of  this  court  is  that  the  order  ana 
Judgment  of  the  circuit  court  be  afi^med. 


(81  8.  C.  426) 

PHILIilPS  et  al.  v.  TON  et  at 

(Supreme  Court  of  South  Carolina.     Aug.  20, 

1901.) 

GUARDIAN  AND  WARD— PURCHA8B  OP  LAND 
BY  WARD— PAYMENT  THEREFOR— BVIDBNCa 
—ACCOUNTING— ESTOPPEL— FRAUD— LACHES. 

1.  Real  estate  belonging  to  an  intestate  was 
sold,  and  purchased  by  the  guardian  of  cer- 
tain of  the  heirs.  The  record  of  the  guardian- 
ship was  destroyed  during  the  Civil  War,  and 
the  guardian  testified  in  a  suit  by  the  wards  to 
compel  him  to  account  that  he  paid  for  the 
land  with  his  own  Confederate  money,  but  Con- 
federate money  was  not  in  circulation  in  that 
locality  at  the  time  of  the  alleged  payment,  and 
the  officer  to  whom  he  claimed  to  have  made 
the  payment  was  absent  at  the  time.  The 
guardian's  testimony  as  to  the  terms  and  time 
of  the  sale  was  contradicted  by  other  eyidence, 
and  he  was  shown  to  have  made  admissions 
that  he  had  paid  for  the  land  by  receipting  for 
the  interest  of  his  wards  in  the  proceeds  of  the 
sale.  The  condition  of  the  estate  was  such 
that  the  wards  were  entitled  to  the  proceeds  of 
the  sale  of  such  lands.  Held  sufllclent  to  show 
that  the  lands  were  acquired  with  the  interest 
of  the  wards  in  the  father's  estate,  and  not 
by  the  money  of  the  guardian. 

2.  A  judgment  is  admissible  to  prove  a  col- 
lateral fact  as  against  parties  who  were  not 
parties  to  such  judgment. 

3.  A  guardian  purchased  lands  belonging  to 
the  deceased  father  of  his  wards  in  his  own 
name,  and  paid  for  the  same  by  receipting  for 
the  purchase  price  as  funds  belonging  to  his 
ward.  Thereafter  the  wards  were  parties  in 
proceedings  to  marshal  the  assets  of  the 
father's  estate  for  the  payment  of  debts,  and 
they  failed  to  call  the  court's  attention  to  the 
fact  that  the  guardian  was  in  possession  of 
such  lands,  though  lands  set  apart  to  the  wife 
of  the  deceased  as  her  distributive  share  and 
all  the  estate's  assets  were  applied  to  the  pay- 
ment of  testator's  debts.  aeUt  that  a  court 
of  equity  would  not  interfere  after  a  long  lapse 
of  time  to  compel  the  guardian  to  account  for 
the  purchase  money  of  such  lands. 

Pope,  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court 
of  Orangeburg  county;  Townsend,  Judge. 

Suit  by  Minerva  C.  Phillips  and  others 
against  Benjamin  A.  Yon  and  others  to  com- 
pel the  said  Yon  to  account  as  guardian. 
From  a  judgment  in  favor  ci  defendants, 
plaintiffs  and  defendant  children  of  Paul  D. 
Jeffcoat  appeal.    Affirmed. 

Izlar  Bros,  and  J.  A.  Muller,  for  appel- 
lants. Raysor  &  Summers,  J.  Wm.  Thur- 
mond, and  Samuel  Dibble,  for  respondents. 

GARY,  A.  J.  The  record  contains  the 
statement  that  this  action  was  commenced 
by  the  plaintiffs  on  the  25th  day  of  Nov«>ni- 
ber,   1896,   against    Benjamin    A.   Yon,    as 
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guardian  of  the  plalntlfffl  Minerva  C.  Phil- 
lips, Frances  A.  Corbett,  Allen  U.  Jeffcoat, 
and  of  their  brother,  Paul  D.  Jeffcoat,  who 
died  before  the  commencement  of  this  ac- 
tion. The  widow  and  adult  children  of  Paul 
D.  JefTcoat,  deceased,  are  made  pcutles 
plaintiff,  and  the  minor  children  are  made 
defendants.  After  the  commencement  of 
the  action  the  defendant  Benjamin  A.  Yon 
died,  leaving  of  force  his  last  will  and  testa- 
ment which  was  duly  admitted  to  probate, 
and  OIlin  C  Salley  and  Holly  J.  Salley,  the 
executors  therein  named,  qualified,  and  are 
now  such  executors.  The  summons  and 
comt)Ialnt  of  the  plaintiffs  were  thereupon 
amended,  and  said  executors  and  the  widow, 
Anna  M.  Yon,  and  Benjamin  T.  Yon,  the 
only  child  of  the  testator,  were  all  made 
parties  defendant,  and  the  action  was  con- 
tinued as  though  these  persons  had  been 
original  parties.  The  executors  filed  to  the 
amended  complaint  substantially  the  answer 
filed  by  the  said  Benjamin  A.  Yon.  The 
widow,  Anna  M.  Yon,  and  also  the  child, 
Benjamin  T.  Yon,  answered  the  amended 
complaint.  The  latter,  being  an  infant,  an- 
swered by  his  guardian  ad  litem,  filing  a 
formal  infant's  answer.  On  notice  served 
by  the  attorneys  representing  Benjamin  A. 
Yon,  his  testimony  was  taken  de  bene  esse. 
The  special  referee,  Anrew  0.  Dibble,  after 
a  general,  statement  of  the  case,  finds  the 
facts  and  reports  his  conclusions  of  law  as 
follows: 

"During  the  early  part  of  1860,  Benjamin  A. 
Yon  was  duly  appointed  the  guardian  of  the 
persons  and  estates  of  the  plaintiffs  Minerva 
C.  Phillips  (then  Minerva  C.  Jeffcoat),  Fran- 
ces A.  Corbett  (then  Frances  A.  Jeffcoat),  and 
Allen  U.  Jeffcoat  and  also  of  Paul  D.  and 
Samuel  B.  Jeffcoat  all  of  whom  were  then 
minor  children  of  Urbane  B.  Jeffcoat  who 
died  about  the  year  1858;  and  upon  such  ap- 
pointment the  said  Yon  duly  qualified  as  such 
guardian,  and  assumed  the  management  of 
the  estates  of  said  minors.  The  proceedings 
bearing  upon  the  said  guardianship  were 
destroyed  with  the  public  records  at  the 
time  of  the  raid  of  Sherman's  army  through 
this  state  in  1865,  and  it  has,  therefore,  been 
necessary  to  resort  to  other  methods  of 
proof  concerning  the  guardianship.  That 
the  appointment  was  in  the  early  part  of 
1860  is  evidenced  by  the  fact  that  Minerva 
C,  who  was  the  eldest  of  the  children,  was 
a  month  or  two  over  14  years  old .  at  the 
time,  and  she  was  14  in  January,  1860.  It 
would  seem  also  that  the  appointment  was 
made  by  the  court  of  equity,  in  which  at 
the  time  a  suit  was  pending  for  a  partition 
of  the  lands  of  the  said  Urbane  E.  Jeffcoat 
and  in  which  suit  was  also  necessarily  in- 
volved a  complete  settlement  of  all  the  af- 
fairs of  the  estate  of  said  Urbane  E.  Jeff- 
coat This  was  not  an  unusual  proceeding 
for  that  court  which  had  the  Jurisdiction  to 
appoint  guardians  for  minors  in  cases  before 
it;  and  in  this  particular  case  Charles  B. 


Glover,  Esq.,  the  office  clerk  of  the  commis- 
sioner in  equity,  mentions  significantly  the 
occasion  when  'we  desired  to  fix  the  amount 
of  the  bond  of  the  guardian  of  the  children 
of  Jeffcoat/  Besides  this,  the  only  return 
made  by  Yon,  as  guardian,  since  the  war, 
was  made  to  the  commissioner  in  equity  in 
1866,  and  from  his  own  testimony  it  appears 
that  his  impression  was  that  he  was  ap- 
pointed by  the  court  of  equity. 

**The  next  question  to  be  determined  is  as 
to  what  assets  or  property,  if  any,  came 
into  the  hands  of  the  said  guardian  as  a  part 
of  the  estate  of  his  said  wards;  or,  to  push 
the  Inquiry  further,  were  there  any  assets 
or  property  which  he  did  not  receive  for  his 
said  wards  because  of  failure  on  his  part 
to  exercise  proper  diligence  In  their  behalf? 
These  inquiries  will  not  at  present,  touch 
upon  that  branch  of  the  case  which  concerns 
the  real  estate  bid  off  by  Yon  at  the  sale  of 
the  lands  of  the  estate  of  Urbane  E.  Jeffcoat 
the  father  of  said  wards,  as  it  is  deemed  bet- 
ter to  consider  the  questions  made  respect- 
ing the  said  real  estate  separately.  It  will 
be  remembered  that  at  the  time  of  his  as- 
suming the  guardianship  the  estate  of  Urbane 
E.  Jeffcoat  the  only  source  from  which  it 
is  contended  that  his  wards  were  to  receive 
property,  was  in  course  of  settlement  in  a 
case  then  pending  in  the  court  of  equity,  and 
that  this  case  had  not  been  concluded,  nor 
had  all  the  debts  been  paid,  at  the  close  of 
the  war  In  1865.  The  personal  property  of 
the  estate  in  the  hands  of  the  administrator, 
though  large,  and  exceeding  $13,000,  was  in- 
sufficient to.  pay  the  debts  of  the  deceased 
intestate,  and  this  fact  was  known  by  the 
administrator,  and  was  set  up  by  him  in 
said  suit;  and  under  these  circumstances  it 
is  not  probable  that  he  would  have  paid  any 
of  the  funds  in  his  hands  or  delivefred  any 
of  the  property  of  the  estate  to  the  guardian, 
for  in  the  suit  then  pending  it  was  neces- 
sary that  he  should  account  for  his  adminls^ 
tration,  and  an  improper  disposition  of  any 
of  the  assets  in  his  hands  would  not  have 
been  sustained.  I  think,  therefore,  that  it  Is 
clear  that  nothing  was  paid  by  Livingston, 
the  administrator,  to  the  guardian.  Yon,  for 
his  wards.  Nor  is  there  any  evidence  that 
Yon  was  paid  any  of  the  cash  received  by 
the  commissioner  on  the  sales  made  by  him 
of  the  real  estate.  Nor,  under  the  circum- 
stances, should  Yon  be  blamed  or  held  ac- 
countable in  any  way  for  losses  of  assets  be- 
longing to  the  estate  of  Jeffcoat  by  either 
the  administrator  or  commissioner  In  equi- 
ty, for  the  court  of  equity  had  assumed  the 
control  and  settlement  of  the  affairs  per- 
taining to  the  property  of  the  estate,  and 
the  guardian  could  only  await  the  action 
of  that  tribunal,  and  receive  what  it  should 
direct  be  paid  to  him  for  his  wards. 

"And  now  as  to  real  estate  bid  off  by  Ben- 
Jamin  A.  Yon  at  the  sale  had  by  the  commis- 
sioner in  equity  under  the  orders  of  the  court 
in  the  case  above  alluded  to  for  the  partition 
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of  the  real  estate  of  Urbane  B.  Jeif coat  and 
the  settlement  of  his  estate.  As  to  this  land. 
It  is  claimed  by  the  plaintiffs  that  Benjamin 
A.  Yon  purchased  the  property  and  took  title 
therefor  in  his  own  name,  and  paid  the  pur- 
chase price  by  receipting  to  the  commissioner 
for  the  same  upon  the  distributiye  shares  of 
his  wards.  Yon  admits  his  purchase  of  the 
property  In  question,  and  that  he  recelyed 
title  thereto  In  his  own  name^  but  contends 
that  he  complied  with  the  terms  of  sale  by 
paying  the  cash  payment  from  his  own  funds, 
and  glylng  bond  and  mortgage  to  secure  the 
credit  portion,  which  be  also  afterwards  paid 
with  his  own  money.  He  Is  inaccurate,  how- 
ever, as  to  many  of  the  details  of  the  trans- 
action. A  portion  of  the  lands  was  sold  in 
April,  1860,  and  a  part  in  July  of  the  same 
year.  He  says  that  he  bought  at  the  first 
sale.  It  is  conclusively  shown  that  It  was 
the  last  (in  July)  when  he  purchased.  He 
says  the  terms  of  sale  were  one-half  cash, 
and  the  balance  on  12  months*  time,  where- 
as the  best  evidence  we  have  as  to  this  Is 
the  bond  of  Edward  Argoe,  taken  at  the 
same  sale,  and  which.  In  connection  with  Ar- 
goe*B  testimony  in  the  case  of  Dibble,  Adm'r, 
y.  Holman,  Adm'r,  et  aL,  shows  that  his 
purchase  at  the  sale  amounted  to  $3,400,  and 
he  paid  in  complying  with  his  bid  about  $251, 
to  pay  expenses  of  sale  and  papers,  and  gave 
his  bond  and  mortgage  and  personal  security 
for  the  balance,  which  amounted  to  $3,163.- 
96,  which  was  payable  in  three  equal  annual 
Instalhnents  payable  on  January  2d  of  the 
years  1861,  1862,  and  1863,  respectively. 
This  Is  the  only  testimony  which  we  have 
as  to  the  terms  of  sale  for  the  July  sales 
outside  of  the  statement  of  Yon  above  men- 
tioned, and  there  has  been  no  explanation 
given  why  Yon  should  be  required  to  pay 
one-half  cash,  and  give  bond  payable  In  one 
year  thereafter,  while  Argoe  complied  with 
the  terms  of  the  same  sale  by  paying  cash 
sufficient  to  pay  expenses  of  sale  and  papers, 
and  giving  bond  and  mortgage,  with  person- 
al security,  'for  the  balance,  payable  In  one, 
two,  and  three  years.  The  terms  of  the  sales 
in  the  same  case  in  April  were  one-third 
cash,  and  the  balance  In  one  and  two  years, 
and  it  Is  not  strange  that  in  July  they  should 
be  easier  for  purchasers;  but  It  is  Inconceiv- 
able that  the  decree  of  the  court  should  pro- 
vide different  terms  of  sale  for  the  two  tracts 
bid  off  by  -Argoe  and  Yon,  respectively,  on 
the  same  sales  day.  And  It  would  seem  that, 
if  Argoe  and  Yon  were  dealing  with  the  com- 
missioner upon  the  same  footing  in  respect 
to  the  parcels  respectively  bid  off  by  them, 
they  would  have  both  been  treated  the  same. 
Certainly,  the  commissioner  would  not  have 
discriminated  so  heavily  against  Yon,  who 
had  an  interest  In  the  sale  by  reason  of  his 
guardianship  of  the  mhior  children  of  Urbane 
E.  Jeffcoat  But  Yon  Insists  that  he  paid 
$500  in  cash,  and  gave  his  bond  and  mort- 
em ?e  for  the  balance,  which  he  further  says 
that  he  paid  In  about  one  year  to  the  com- 


missioner, Jamison,  himself,  in  CSonfederate 
mcmey.  This,  it  will  be  observed,  was  not 
even  a  compliance  with  the  terms  of  the 
sales  in  April,  when  Yon  claims  he  made  his 
purchase.  But  it  la  proven  that  Oonfederate 
money  was  not.  in  circulation  until  Septem- 
ber, 1801,  and  not  In  general  use  until  1862; 
and  the  testimony  also  show  that  at  the  time 
he  claims  to  have  paid  his  bond  and  mort- 
gage to  GoL  Jamison  the  latter  was  in  Ylr- 
ginia,  and  the  office  was  In  charge  of  Mr. 
Glover,  his  clerk;  and  Mr.  Glover  says  that 
he  does  not  remember  seeing  any  Confeder- 
ate money  until  1862,^  and  his  .Impression  la 
that  he  received  no  Confederate  money  while 
acting  as  clerk  for  the  commissioner;  and, 
further,  that  he  attended  to  the  general  busi- 
ness of  the  commissioner's  office  for  CoL  Jam- 
ison in  1800,  and  a  part  of  1861,— up  to  No- 
vember, 1861,— and  during  the  summer  of 
1861  he  had  entire  control  of  the  office,  CoL 
Jamison  being  absent  in  Virginia. 

Tt  will  not  be  out  of  place  Just  here  to 
notice  the  letter  of  CoL  Jamison,  the  com- 
missioner, which  has  been  admitted  In  evi- 
dence, for  it  touches  upon  some  of  the  mat- 
ters bearing  upon  the  sales  made  by  him  of 
the  lands  of  estate  of  Urbane  B.  Jeffcoat, 
or,  more  properly  speaking,  the  securities  tak- 
en by  him  at  such  sales;  and  it  is  claimed 
that  this  letter  corroborates  some  of  the 
points  of  Yon*s  testimony.  But,  in  the  light 
of  the  evidence  of  Mr.  Glover,  the  office  clerk 
of  the  commissioner,  which  bears  upon  the 
same  matter,  and  who  was  probably  more 
familiar  with  the  details  than  the  commis- 
sioner himself,  as  well  as  the  testbnony  of 
Daniel  Livingston,  the  administrator,  that  no 
money  was  paid  to  him  by  the  commissioner, 
and  also  the  testimony  of  Bean  touching  the 
payment  of  his  bond,  which  could  not  have 
been  settled  in  Confederate  money  when  it 
was  paid.  In  March,  1861,  for  no  Confederate 
money  had  been  then  Issued,  It  is  evident 
that  CoL  Jamison  Is  mistaken  in  many  of 
the  particulars  stated  by  him  as  facts;  and, 
to  read  the  letter  as  a  whole,  it  seems  clear 
that  he  was  only  giving  impressions  of  a 
memory  which  he  states  himself  is  very  bad, 
and  of  matters  which.  In  the  main,  it  appears, 
had  been  managed  by  his  offltce  clerk,  Mr. 
Glover,  and  not  by  himself.  But  there  are 
other  circumstances  which  the  evidence  dis- 
closes which  bear  upon  Yen's  purchase  now 
under  consideration.  The  sales  were  had  un- 
der a  decree  of  the  court  of  equity  in  the 
case  of  A.  B.  Gleaton  and  Wife  v.  Paul  Jeff- 
coat  and  Others.  The  bill  in  this  case  was 
filed  January  16,  1860,  and  It  was  for  par- 
tition, as  we  learn  from  the  deed  of  the  com- 
missioner to  Yon.  The  case,  as  we  have 
seen,  was  for  a  division  of  the  lands  of  Ur- 
bane E.  Jeffcoat,  deceased.  The  administra- 
tor of  his  estate,  Daniel  Livingston,  was 
made  a  party,  and  answered,  and  It  was  made 
to  appear  that  the  personal  estate*  though, 
large,  was  Insufficient  to  pay  debts.  A  por- 
tion of  the  real  estate  of  Intestate— thre« 
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tracts— was  sold  in  April,  18^;  and  the  oth- 
er Iand8»— two  tracts,— excepting  263  acres  set 
off  to  the  widow,  were  sold  Julj  2,  1860. 
Prevlons  to  the  July  sales,  the  said  263  acres 
was  allotted  to  the  widow,  Julia  F.  Oleatcm, 
at  an  appraisement  of  $2  per  acre,  made  by 
commissioners.  The  administrator,  Daniel 
Livingston,  says,  'It  was  then  expected  that 
she  would  get  some  money  besides  from  the 
sale  of  the  lands  or  to  equalize  her  share; 
that  the  widow's  share  was  for  her  thirds 
after  the  debts  were  paid.'  The  widow  went 
into  the  possession  of  this  land  set  off  to  her, 
and  it  was  not  sold  under  any  decree  in  that 
cause.  It  was  also  believed,  at  the  thne  of 
the  sales  of  the  lands,  that  it  would  take' 
about  $2,000  to  settle  the  debts  which  would 
not  be  paid  by  the  personal  estate.  The  sales 
of  real  estate  in  April,  1860,  amounted  to 
$l,7d5,  and  those  in  the  July  following  to 
<$4,406.  With  this  showing  as  to  the  condi- 
tion of  the  estate  at  that  time,  it  is  not 
strange  that  the  court  should  authorise  the 
widow  to  receive  real  estate  to  the  amount 
of  only  $526  upon  her  distributive  share; 
and,  having  done  this  for  her,  it  was  only 
Just  and  equitable  that  the  decree  should  pro- 
vide for  the  children  of  the  Intestate,  from 
the  sales  of  the  real  estate,  at  least  a  sufEi- 
cSent  sum  to  give  them  their  shares  upon  a 
like  basis,  as  to  amount,  as  hers;  and  when 
it  is  remembered  that  the  parties  were  in  a 
court  of  equity,  there  can  scarcely  be  any 
•doubt  that  such  a  provision  was  made  in  fa- 
vor of  the  Jeffooat  children.  And  with  this 
condition  of  affairs  it  is  easy  to  understand 
how  Yon,  whose  bid  was  $1,005,  and  within 
the  amount  his  wards  were  to  receive  from 
the  real  estate  sales  to  equalize  them  with 
their  mother,  should,  instead  of  drawing  the 
cash  from  the  commissioner,  receipt  to  him 
for  the  amount  as  guardian  of  the  said  wards. 
But,  in  addition  to  the  circumstances  above 
stated,  there  is  the  testimony  of  several  wit- 
nesses as  to  statements  and  declarations  of 
Yon,  made  by  him  at  different  times,  and 
which  bear  upon  the  nature  of  his  purchase 
of  the  land  in  question.  It  is  not  necessary 
to  go  into  the  details  of  this  testimony  here. 
To  sTun  them  up,  these  statements  and  decla- 
rations were  to  the  effect  that  he  settled  for 
the  land  in  question  by  receipting  to  one 
Jamison  for  it;  that  it  belonged  to  the  Jeff- 
coat  heirs;  that  he  could  not  sell  it,  and 
make  a  good  title  to  it;  that  if  the  Jeffcoat 
children  pressed  him  for  the  land,  they  would 
recover  It  These  witnesses,  it  may  be  noted, 
were  of  ordinary  intelligence,  and  some  of 
them  could  not  write  their  names:  but  when 
their  evidence  is  considered  togpether  with 
the  other  circumstances  of  the  case,  I  am 
forced  to  the  coochision  that  Y(mi  did  com- 
ply with  his  purchase  of  the  364-acre  tract 
m  dispute  in  this  case,  by  giving  his  receipt 
as  guardian,  to  the  commissioner,  Jamison* 
for  the  amount  of  his  bid,  and  that  he  did 
not  pay  for  the  lands  with  his  own  funds. 
''The  public  records  of  Orangeburg  district 


(now  this  county)  having  been  destroyed  or 
lost  at  the  time  of  the  Sherman  raid  through 
this  state  in  February,  1865,  it  does  not  ap- 
pear that  further  proceedings,  if  any,  were 
had  in  the  above-mentioned  case  of  Gleaton 
V.  Jeffcoat  after  the  sales  of  the  commission- 
er in  1860.  The  widow  of  Urbane  B.  Jeffcoat 
who  had,  previous  to  the  war,  intermarried 
with  Absalom  E.  Gleaton,  who  united  with 
her  in  filing  the  bill  In  that  case,  continued 
to  occupy  the  263  acres  which  had  been  allot- 
ted to  her,  as  has  been  heretofore  stated,  and 
the  close  of  the  war  found  her  still  in  the 
possession  of  this  land.  The  administrator, 
Daniel  Livingston,  having  gone  into  bank- 
ruptcy in  1867,  surrendered  his  administra- 
tion of  the  estate  of  Urbane  E.  Jeffcoat  and 
thereupon  his  assignee  in  bankruptcy.  Phi- 
lander V.  Dibble,  was  duly  appointed  and 
qualified  as  the  administrator  de  bonis  non 
of  said  estate;  and  on  August  9,  1869,  the 
said  Philander  V.  Dibble,  as  such  adminis- 
trator, filed  a  bill  on  the  equity  side  of  the 
court  of  common  pleas  for  this  county 
against  Ellas  O.  Holman,  administrator  of 
Gasper  Staley,  who  claimed  to  be  an  out- 
standing creditor  of  said  estate,  and  Daniel 
Livingston,  the  former  administrator,  and  the 
said  Absalom  B.  Gleaton  and  his  wife,  the 
widow  of  the  said  intestate,  and  the  children 
of  the  said  intestate,  for  the  marshaling  of 
the  assets  of  said  intestate's  estate,  and  an 
accounting  from  the  said  Daniel  Livingston 
of  his  administration,  to  call  in  creditors,  and 
for  general  relief.  The  proceedings  -in  this 
case  show  that  the  estate  at  this  time  was 
whoUy  insolvent  but  one  cannot  read  the  rec- 
ord without  being  strongly  impressed  with 
the  view  that  this  conditlcm  was  the  result 
of  the  war.  Under  the  decree  of  the  court 
in  this  case,  the  land  which  had  been  allotted 
to  the  widovf  in  the  case  of  Gleaton  v.  Jeff- 
coat in  I860,  was  ordered  sold,  and  the  pro- 
ceeds were  applied  to  debts.  The  securities 
taken  by  the  commissioner  in  that  case  on 
the  sales  of  real  estate  in  1860  vrere  also  col- 
lected as  far  as  practicable,  and  the  amount 
realized  paid  to  creditors;  but  there  was  no 
question  made  in  this  case  of  Dibble  ▼.  Hol- 
man as  to  the  purchase  of  Benjamin  A.  Yon, 
or  as  to  any  amounts  or  property  received  by 
him  as  the  guardian  of  the  children  of  Ur- 
bane E.  Jeffcoat.  In  1866,  Yon  made  a  re^ 
turn  as  guardian  of  the  Jeffcoat  children,  as 
has  been  noticed  before  in  this  report.  This 
return  was  made  to  the  commissioner  in 
equity,  and  was  for  1865,  and  reported  no  re- 
ceipts, and  only  payments  to  the  commis- 
sioner for  his  fees  for  taking  the  return.  Yon 
made  no  return  after  this,  as  he  was  advised 
by  the  probate  Judge  that  it  was  not  neces- 
sary. He  did  not  remember  whether  or  not 
he  made  returns  during  the  war.  He  claims, 
however,  that  he  paid  out  considerable  sums 
for  the  education  and  maintenance  of  his 
wards,  and  that  he  also  paid  for  his  appoint- 
ment as  guardian,— «11  from  his  own  funds; 
but  he  has  not  made  any  statement  whatever 
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of  the  amoimtB.  On  the  other  hand,  the  tes- 
timony shows  that  the  children  w«:«  main- 
tained and  supported  by  their  stepfather  and 
their  mother,  and  that  they  received  very  lit- 
tle education,  and  in  two  instances,  at  least, 
this  was  paid  for  by  their  mother  in  bacon 
and  com.  One  of  the  before-mentioned  wards 
of  the  said  Benjamin  A.  Yon,  Samuel  B.  Jeff- 
coat,  died  when  he  wa«  about  16  years  old. 
Intestate,  and  left  surviving  him  as  the  heirs 
at  law  and  distributees  of  his  estate  his 
mother,  the  before-named  Julia  F.  Gleaton, 
and  his  brothers  and  sisters  hereinbefore 
mentioned.  Julia  F.  Gleaton  is  also  dead, 
and  left  surviving  her  her  husband,  Absalom 
E.  Gleaton,  and  her  children  Minerva  O.  Phil- 
lips, Frances  A.  Gorbett,  and  Allen  U.  and 
Paul  D.  Jeffcoat  The  said  Absalom  E.  Glea- 
ton is  also  dead,  but  the  testimony  does  not 
state  who  are  his  heirs  and  distributees.  An- 
other of  the  wards  of  the  said  Benjamin  A. 
Yon,  and  also  one  of  the  heirs  at  law  and  dis- 
tributees of  said  Julia  F.  Gleaton,  as  well  as 
of  Samuel  B.  Jeffcoat,  his  brother,  namely, 
Paul  D.  Jeffcoat,  died  May  1,  1896,  intestate, 
leaving  surviving  him  as  the  heirs  at  law 
and  distributees  of  his  estate  his  widow.  Bar- 
tine  H.  J^coat  and  fourteen  children,  name- 
ly, ••  •  and  Lee  D.  Jeffcoat,  the  last- 
named  of  whom  died  on  May  6,  1896,  when 
an  infant;  and  all  the  others  of  said  children, 
excepting  the  four  first  named,  are  minors. 
It  does  not  appear  that  there  has  been  any 
administration  upon  the  estate  of  any  of  the 
deceased  parties  above  named.  In  Septem- 
ber, 1896,  the  aforesaid  Benjamin  A.  Yon  de- 
parted this  life,  leaving  of  force  his  last  wUl 
and  testament  and  as  the  devisees  of  his  es- 
tate thereunder  his  widow,  Anna  M.  Yon, 
and  his  son,  Benjamin  T.  Yon,  who  is  a  mi- 
nor. His  said  will  was  duly  admitted  to  pro- 
bate in  the  probate  court  of  this  county  on 
September  16,  1896,  when  Olin  G.  Salley  and 
HoUy  J.  Salley,  named  therein  as  executors, 
duly  qualified  as  such,  and  are  still  such  ex- 
ecutors. 

"Upon  the  facta  above  set  forth,  my  con- 
clusions are: 

"(1)  That,  the  purchase  price  of  the  364- 
acre  tract  described  in  the  complaint  having 
been  paid  by  Benjamin  A.  Yon,  receipting  as 
guardian  for  his  wards,  the  children  of  Ur- 
bane E.  Jeffcoat,  deceased, .  for  the  amount 
v^f  his  bid  on  the  distributive  shares  of  his 
^ards,  the  said  real  estate  thereupon  be- 
<*ame  impressed  with  a  trust  in  favor  of  his 
said  wards.  Richardson  v.  Day,  20  S.  G.  418; 
9  Am.  &  Eng.  Enc.  Law,  148;  10  Am.  &  Eng. 
Enc.  Law,  86,  4i,  42. 

"(2)  The  contention  that  the  estate  of  Ur- 
bane E.  Jeffcoat  was  insolvent  at  the  time  of 
the  sale  of  the  land  does  not,  as  we  have 
seen,  conform  to  the  facts  of  the  case,  and 
can  have  nothing  to  do  with  the  questions 
now  at  issue.  Nor  did  the  case  of  Dibble 
V.  Holman  settle  any  of  the  questions  in- 
▼olved  in  this  case.  Yon  was  not  a  party  to 
that  suit,  nor  was  the  matter  of  his  guard- 


ianship, or  the  land  which  he  purchased,  in 
any  way  involved  tn  that  action. 

"(3)  The  question,  then,  is,  are  the  par- 
ties now  complaining  in  this  suit  harred  from 
setthig  up  this  resulting  trust,  which  orig- 
inated in  their  favor  at  the  tfme  Yon  took 
his  conveyance  from  the  commissioner  in 
equity,  In  1860?  This  suit  was  not  com- 
menced until  1896,  and  it  does  appear  that 
the  parties  have  been  rather  tardy  in  insti- 
tuting proceedings  to  assert  their  rights  in 
this  particular.  While  courts  are  very  Indul- 
gent to  parties  sustaining  the  relation  which 
these  wards  did  to  Yon,  In  matters  of  this 
kind,  there  must  be  shown  some  good  reason 
for  such  a  long  delay  as  has  been  in  this 
case,  before  they  will  sustain  and  enforce 
the  resulting  trust  10  Am.  &  Eng.  Enc 
Law,  60;  Billings  v.  Ollnton,  6  S.  G.  90. 

**(4)  There  can  be  no  doubt,  however,  un- 
der the  circumstances  of  this  case,  that 
Yon*s  estate  should  be  held  accountable  for 
the  $1,006,  as  assets  of  his  wards'  estates,  of 
which  he  got  the  benefit  when  he  receipted 
to  the  commissioner  in  equity  for  the  same, 
and  that  said  amount  is  chargeable  against 
him  as  received  by  him  at  the  time  of  the 
sale.  O'Neall  v.  Herbert,  Dud.  Bq.  30.  He 
has  never  been  discharged  from  the  guard- 
ianship, and  lapse  of  time  is  no  barrier  to 
an  accountability.  Nobles  v.  Hogg,  36  S.  C. 
327-320.  15  S.  E.  359;  Perry,  Trusts,  S  863. 

**(5)  There  should,  therefore,  be  a  judg- 
ment in  this  action  against  the  defendants 
Ollin  G.  Salley  and  Holly  J.  Salley,  a«  exec- 
utors of  the  estate  of  said  Benjamin  A.  Yon, 
deceased,  for  the  shares  of  the  parties  be- 
fore the  court  and  Interested  In  the  said  $1,- 
005,  and  interest  thereon.  The  only  pay- 
ment which  is  established  by  the  testimony 
is  the  $6  paid  by  Yon  for  his  retnm  made 
in  1866,  and  this  should  be  allowed.  As  the 
guardian  appropriated  the  estates  of  his 
wards  to  his  own  use,  and  expended  none 
of  it  for  the  benefit  of  his  wards,  and  has 
failed  to  file  his  returns  regularly,  he  should 
be  allowed  no  commissions;  and  the  interest 
charged  every  year  necessarily  compounds. 
The  said  $1,006,  with  interest  added,  and 
deducting  the  $6  payment,  now  amounts  to 
$13,094.73.  The  plaintiffs  Minerva  C.  Phil- 
lips, Frances  A.  Gorbett,  and  Allen  U.  Jeff- 
coat are  each  entitled  to  a  judgment  for 
*^/i6o  of  this  amount,  or  $3,229.73,  and  the 
estate  of  Paul  D.  Jeffcoat  deceased,  is  en- 
titled to  a  like  amount,  to  be  divided  among 
his  heirs  at  law  and  distributees  according 
to  their  rights  and  interests,  therein;  the 
widow.  Bartine  H.  Jeffcoat,  being  entitled  to 
one-third  thereof,  and  the  children  of  said 
deceased  to  the  remaining  two-thirds  thereof, 
to  be  divided  among  them  equally.  As  to 
the  share  of  Paul  D.  Jeffcoat,  deceased,  as 
there  has  been  no  administration  upon  his 
estate,  it  may  be  well  to  have  the  same,  or 
such  amount  as  may  be  collected  thereon, 
paid  into  court,  that  his  creditors,  if  any, 
may  be  called  and  heard  before  a  dlflftrlbn- 
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tlon  of  this  fund  Is  made.  The  estate  of 
Absalom  £.  Gleaton  Is  entitled  to  the  other 
ViBo  of  the  11,005,  and  interest,  bat  his  rep- 
resentatives are  not  before  the  court  to  re- 
ceive it  , 

"(6)  The  costs  of  the  action  sboald  be  paid 
by  the  defendants  OUin  O.  Salley  and  Holly 
J.  Salley,  executors  as  aforesaldt  and  Judg- 
ment entered  accordingly." 

The  decree  of  the  presiding  Judge  (omit- 
ting that  part  which  recites  the  facts,  hereto- 
fore set  forth)  Is  as  follows: 

"The  special  referee  has  so  well  stated  the 
names  of  the  parties,  and  their  relations  to 
each  other,  and  the  nature  of  the  conten- 
tion between  them,  that  It  has  only  been 
necessary  for  me  to  state  them  briefly;  and 
he  has  made  an  able  report,  but  I  cannot 
agree  with  him  as  to  many  of  his  findings 
of  fact,  and  especially  as  to  his  finding  on 
the  main  point  of  the  case,  which  Is  whether 
Benjamin  A.  Yon  paid  for  the  land  In  con- 
troversy with  his  own  money  or  receipted 
for  It  as  guardian.  Yon  claims  that  he  paid 
for  it  with  Confederate  money  of  his  own 
during  the  war,  and  the  adverse  claimants 
contend  that  he  receipted  for  It  as  guardian. 
The  special  referee  finds  that  Yon  receipted 
for  this  land  as  guardian,  and  bases  his  con- 
clusion partly,  as  I  understand  his  reason- 
ing, on  a  conjecture  that  the  court  of  eq- 
uity. In  Gleaton  v.  Jeffcoat,  probably  allowed 
Yon,  as  guardian,  to  receipt  for  the  land, 
and  allowed  the  widow  to  have  263  acres 
set  apart  to  her,  supposing  that  the  condition 
of  the  estate  warranted  It;  and  partly  on 
another  conclusion,— that  there  was  no  Con- 
federate money  to  pay  for  the  land  at  the 
time,  and,  even  If  there  had  been,  the  com- 
missfloner  was  not  In  his  office  to  receive 
it,  but  in  Virginia,  and  his  derk  cannot  recol- 
lect even  receiving  any  Confederate  money 
about  the  time  when  Yon  says  he  paid  the 
Confederate  money;  and  partly  on  another 
conclusion,— that  Yon  did  not  purchase  at  the 
first  sale,  as  he  contended,  but  at  the  second 
sale;  and  partly  on  the  testimony  of  certain 
witnesses  who  testified  that  Yon  told  them 
at  sundry  times  that  he  receipted  for  the 
land  as  guardian.  From  this  the  special  ref- 
eree concludes  that  Yon  did  receipt  for  the 
land  as  guardian.  After  a  careful  considera- 
tion of  the  facts,  I  am  forced  to  a  different 
conclusion.  The  reasoning  by  the  8i)ecial  ref- 
eree Is  very  fine  and  Ingenious,  and  Is  the 
exponent  of  an  able  intellect,  and  If  the  same 
reasoning  were  applied  to  facts,  Instead  of 
conjectures,  the  result  would  be  well  sup- 
ported; but  such  Is  not  the  case.  As  I  see 
It  one  supposed  fact  is  reasoned  into  exist- 
ence, and  then  another  supposed  fact  is  rea- 
soned into  existence  and  put  along  with  the 
first  one,  and  so  on  to  the  end.  Then  the 
alleged  admissions  and  declarations  of  Yon 
are  called  In  to  conclude  the  whole  matter. 
To  my  mind,  these  alleged  admissions  are 
about  an  the  claimants  have  to  stand  on, 
and,  aside  from  the  fact  that  such  testimony 


Is  not  favored  by  a  court,  the  aUeged  admis- 
sions in  this  case  are  properly  subject  to 
much  adverse  crltlcIsuL  In  tlie  first  places 
Yon  never  did  mention  anything  of  the  kind 
to  his  intimate  friends,  but  only  to  such  per- 
sons as  were  akin  or  very  friendly  to  the 
claimants,  and  not  very  well  disposed  to- 
wards himself.  In  the  next  place,  he  Is  al- 
leged to  have  volunteered  this  Information 
to  these  people,  sometimes  In  connection  with 
business,— as,  for  Instance,  In  a  land  trade, 
—but  Invariably  In  a  way  which,  according 
to  the  witnesses^  would  Indicate  that  he 
rather  preferred  than  not  to  make  It  known 
to  them.  And  In  at  least  one  Instance  he  Is 
said  to  have  made  this  declaration  after  he 
had  been  sued  In  this  case,  and  had  sworn 
to  the  contrary  hi  his  answer.  Then,  again. 
It  seems  to  me  strange  that  all  this  occur- 
red so  long  after  the  purchase,  which  was 
in  1860,  and  all  these  conversations  are  al- 
leged to  have  taken  place  In  1895,  or  about 
that  time,  except  one  with  BIchard  Peel, 
which  is  said  to  have  occurred  in  1875. 
From  1860  to  1875  wa^  fifteen  years  of  si- 
lence on  Yen's  part;  from  1875  to  1805,  there 
were  twenty  years  of  silence.  Then  he  talk- 
ed very  freely,  according  to  the  parties,  and 
very  soon  afterwards  this  action  was  com- 
menced. I  noticed  from  the  date  of  his  ex- 
amination that  Yen's  testimony  was  taken 
in  1806,  before  any  of  these  witnesses  were 
sworn  in  the  case,  and  he  died  before  they 
were  examined.  As  to  this  kind  of  testi- 
mony, the  court.  In  Billings  v.  Clinton,  6  S. 
C.  102,  uses  this  language:  'Although  parol 
testimony  Is  admitted  to  establish  a  trust 
thus  resulting,  neverthelessi  to  devest  one  of 
a  legal  title,  and  confer  It  on  another,  it  will 
not  avail,  unless  It  Is  clearly  sufficient  for 
the  proposed  end.  Testimony  which,  while 
It  may  induce  doubt,  does  not  satisfy  the 
mind  of  the  actual  existence  of  the  fact 
necessary  to  establish  such  trust,  will  not  be 
enough.  The  payment  of  the  purchase  mon- 
ey on  which  the  claim  depends  must  not  be 
made  out  by  conjecture,  but  by  circumstan- 
ces which  show  the  fact  If  they  are  loose 
and  equivocal,  they  will  not  suffice.  See 
Lewin,  Trusts,  206;  Hill,  Trusts,  94;  Sugd. 
Vend.  174.'  The  court  then  continues:  'Con- 
ceding to  the  witnesses  who  testify  to  the 
declarations  of  Minor  the  fullest  credibility, 
testimony  of  that  character  is  not  favored 
by  the  courts.  Mr.  Sugden  says:  "♦  •  • 
When  the  evidence  Is  merely  parol,  It  will 
be  received  with  great  caution.  Evidence  of 
naked  declarations  made  by  the  purchaser 
himself  is,  as  Sir  William  Grant  observed. 
In  all  cases  most  unsatisfactory  evidence,  on 
account  of  the  facility  with  which  it  may  be 
fabricated,  and  the  impossibility  of  contra- 
dicting It  Besides,  the  slightest  mistake  or 
failure  of  recollection  may  totally  alter  the 
effect  of  a  declaration.'"  Thus  far  I  have 
considered  almost  exclusively  the  testimony 
of  the  claimants,  which,  In  my  opinion, 
makes  at  most  a  very  doubtful  case;    toe 
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doubtful  to  prodace  oonylctlon.  On  the  other 
hand,  the  defendants  introduce  the  direct  tea- 
tiuKHiy  of  Yon  that  he  did  not  receipt  for 
the  land,  hut  paid  for  it  with  his  own  money, 
and  explains  how  he  raised  the  money  by 
selling  a  tract  of  land  to  one  Salley.  Then 
there  is  the  evidence  furnished  in  Dibble  v. 
Holman.  That  case  was  supplemental  to  the 
case  of  Gleaton  v.  Jeffcoat  Both  of  these 
actions  were  brought  to  settle  up  the  estate 
of  U.  E.  Jeffcoat  In  the  case  of  Dibble  t. 
Holman  a  very  searching  investigation  was 
made,  and  all  matters  unsettled  were  con- 
sidered and  adjudicated.  The  administrator 
of  U.  E.  Jeffcoat,  Mr.  Livingston,  was  ex- 
amined as  a  witness  concerning  his  estate. 
Argoe,  a  purchaser  of  real  estate,  was  ex- 
amined, and  testified  concerning  the  purchase 
of  the  land  in  dispute  by  Yon,  giving  num- 
ber of  acres,  and  amount  of  bid  by  Yon. 
Jamison,  the  commissioner,  was  written  to 
and  responded,  mentioning  specifically  that 
B.  A.  Yon  paid  for  his  land  in  full.  Charles 
B.  Glover,  the  clerk  of  the  commissioner, 
was  the  referee  In  Dibble  ▼.  Holman,  and 
made  the  report  in  the  case.  There  was  cer- 
tainly a  full  opportunity  in  that  proceeding 
for  a  thorough  examination  of  all  matters  re- 
lating to  U.  E.  Jeffcoat*s  estate,  and  I  am 
convinced  that  everything  was  fully  investi- 
gated. The  land  wnich  had  been  set  apart 
to  the  widow  in  the  case  of  Gleaton  v.  Jeff- 
coat was  taken  and  sold;  and  if  Yon,  in  that 
case,  had  been  allowed  to  receipt  as  guard- 
ian for  his  wards,  under  the  supposition  that 
there  would  be  that  much  going  to  the  wards, 
then,  notwithstanding  the  receipt,  when  the 
court  ascertained  that  the  estate  was  insol- 
vent, and  would  need  that  tract  also  to  pdy 
debts,  it  would  have  treated  it  as  it  did  the 
widow'a  This  was  Impossible,  however,  if 
Yon  did  as  he  testified  that  he  did,  to  wit, 
paid  the  bid  with  his  own  money;  and  we 
find  that  this  tract  was  not  interfered  with. 
Yon  himself  was  not  overlooked,  because  he 
was  surety  for  the  widow,  and  was  sued, 
and  that  appeared  in  Dibble  v.  Holman.  Nor 
was  his  purchase  overlooked,  because  Argoe 
testified  about  it  as  a  witness  before  the 
referee,  C.  B.  Glover.  In  this  connection  it 
must  be  borne  in  mind  that  this  case  of  Dib- 
ble V.  Holman  was  instituted  not  quite  ten 
years  after  the  purchase  of  Yon,  when  all 
these  transactions  were  fresh  in  the  minds 
of  all  the  parties;,  and,  further,  that  the  same 
persons  who  are  claimants  in  this  action 
were  parties  to  that  action.  The  court  in 
that  case  adjudged  that  the  widow  was  en- 
titled to  one-third,  and  the  children  (tlie 
claimants  here)  to  two-thirds,  after  the  debts 
were  paid.  If  the  children  had  received  $1,- 
005,  no  such  order  could  have  been  made, 
after  selling  the  widow's  263  acres,  as  the 
court  did  in  that  case.  Having  taken  away 
and  sold  the  widow's  land,  the  court  would 
first  have  made  up  her  share  in  proportion, 
and  then  have  distributed  the  balance  one- 
. third   to   the   widow  and  two-thirds   to   the 


children.  I  am  th^efore  forced  to  tlie  con- 
clusion that  Yon*8  indebtedness  to  the  estate, 
and  whether  he  received  anything  on  account 
of  his  wards,  was  actually  examined  Into  and 
considered.  Besides,  B.  A.  Yon,  after  the 
war,  at  one  time  made  hn  annual  return 
as  guardian  to 'the  commissioner  in  equity, 
covering  several  years.  The  report  is  In  the 
handwriting  of  Commissioner  Jamison,  and 
is  sworn  to  by  B.  A.  Yon.  This  was  during 
the  existence  of  the  court  of  equity  as  a  sep- 
arate court,  and  during  the  pendency  of  Glea- 
ton T.  Jeffcoat,  the  assets  of  which  were  then 
in  charge  of  the  commissioner.  The  com- 
missioner prepared  the  rex)ort,  showing  no 
receipts  or  expenditures  on  account  of  his 
wards,— a  return  the  commissioner  could  not 
have  made  had  Yon  been  in  receipt  of  the 
purchase  tnoney  for  the  land,  and  charge- 
able with  the  interest  thereon.  I  am  there- 
fore of  the  opinion  that  B.  A.  Yon  paid  for 
the  purchase  of  the  land  in  question  with  his 
own  money,  and  that  he  did  not  at  any  time 
receive  anything  on  account  of  his  wards; 
and  it  is  so  ordered,  adjudged,  and  decreed. 
It  is  further  ordered,  adjudged,  and  decreed 
that  the  complaint  herein  be  dismissed,  and 
that  the  plaintiffs,  and  those  of  the  defend- 
ants who  joined  with  them,  pay  the  costs  of 
this  action." 

The  principal  question  of  fact  that  was 
In  issue  Is  whether  Benjamin  A.  Ypn  paid 
the  purchase  money  of  the  land  which  he 
bought  in  July,  1860,  by  receipting  to  the 
commissioner  in  equity  for  the  distributive 
shares  of  his  wards  to  that  extent  It  seems 
to  have  been  the  general  impression  when 
the  lands  were  sold  in  1800  that  the  pro- 
ceeds arising  therefrom  would  be  more  than 
sufilcient  to  pay  the  debts,  and  that  a  con- 
siderable sum  would  remain  for  distribution 
between  the  widow  and  children  of  Urbane 
K  Jeffcoat  Acting  on  this  belief,  the  ad- 
ministrator, Daniel  Livingston,  made  ad- 
vancements in  behalf  of  the  estate  in  excess 
of  its  assets,  and  a  tract  of  land  was  allot- 
ted to  the  widow  as  a  part  of  her  share  in 
the  estate.  It  is  but  reasonable  to  suppose 
that  Benjamin  A.  Yon  and  the  commissioner 
entertained  the  same  belief.  These  and 
other  circumstances,  which  we  do  not  deem 
it  necessary  to  mention,  in  view  of  the  elab- 
orate and  well-considered  report  of  the  si)e- 
cial  master,  force  upon  us  the  conclusion  that 
his  finding  upon  this  fact  should  have  been 
sustained. 

We  will  next  consider  the  effect  of  the 
judgment  hereinbefore  mentioned.  In  his 
decree  the  presiding  judge  thus  states  the 
history  of  the  case  in  which  it  was  rendered: 
''In  1859  or  in  ISUO,  Absalom  E.  Gleaton,  and 
Julia,  his  wife,  filed  a  bill  in  the  court  of 
>  equity  against  the  children  of  the  intestate 
for  partition  of  the  lands  of  the  estate,  mak- 
ing the  administrator,  Daniel  Livingston,  a 
party,  who  answered,  alleging  that  the  per- 
sonal assets,  amounting  to  some  $13,000, 
were  insufiicient  to  pay  the  debts  of   the 
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estate.  •  •  •  After  the  war  the  estate  of 
U.  B.  Jeffcoat  was  still  unsettled,  and  the 
administrator,  Daniel  Livingston,  became  a 
bankrupt  on  his  own  petition,  and  retired 
from  the  administration,  claiming  to  have 
expended  more  than  the  personal  assets  of 
U.  E.  Jeffcoat  in  paying  his  liabilities,  hav- 
ing expected  reimbursement  from  the  real 
estate.  P.  V.  Dibble  was  appointed  his  as- 
signee in  bankruptcy,  and  also  took  out  let- 
ters of  administration  de  bonis  non  of  the 
estate  of  Urbane  E.  Jeffcoat,  of  which  he 
claimed  to  be  a  creditor  as  assignee  in  bank- 
ruptcy of  Livingston;  and  in  the  year  of  1869, 
as  such  administrator  and  assignee,  filed  a 
supplemental  bill  to  settle  the  estate  of 
Urbane  E.  Jeffcoat,  inaklng  Holman,  a  cred- 
itor, and  the  distributees,  and  the  late  ad- 
ministrator, Daniel  Livingston,  parties  to 
the  suit  In  that  case  the  estate  assets  were 
marshaled,  the  remaining  tract  of  263  acres 
of  land  was  sold,  and  the  proceeds,  with 
such  sums  as  were  realized  from  collections 
by  suit  of  the  unsettled  bonds  and  mort- 
gages of  purchasers  of  land,  and  of  some  of 
the  sale  notes  of  personal  property,  were  ap- 
plied to  the  payment  of  the  creditors  of  the 
intestate.  The  final  judgment  in  the  case 
of  Dibble  v.  Holmnn  provided  that  after 
creditors  had  been  paid,  if  there  should  be 
any  surplus,  It  should  be  distributed  one- 
third  to  the  widow,  Julia  Gleaton,  and  two- 
thirds  to  the  guardian  of  the  children,  who 
were  still  minors.  But  the  assets  were  In- 
sufBclent  to  pay  even  the  specialty  creditors, 
who  received  only  a  small  percentage  of 
their  claims  as  proved."  There  are  also 
otlier  statements  in  that  part  of  the  decree 
hei'einbefore  set  out  which  relate  to  the  set- 
tlement of  said  estate.  We  -do  not  deem  it 
necessary  to  discuss  the  proposition  argued 
by  the  appellant's  attorneys,  that  the  pro- 
ceedings to  marshal  the  assets  and  settle 
the  estate  of  Urbane  E.  Jeffcoat  were  In  rem, 
and  thac  the  judgment  was  res  judicata  as 
to  all  persons  having  an  interest  In  the  set- 
tlement of  the  estate,  though  not  formally 
made  parties  to  the  record.  Even  if  Benja- 
min A.  Ton  should  be  regarded  as  a  stranger 
to  the  proceedings,  the  judgment  was  never- 
theless admissible  In  evidence  for  certain 
purposes.  In  7  Am.  &  Eng.  Enc.  Law  (1st 
Ed.)  76.  it'  is  said:  "All  judgments  what- 
ever are  conclusive  proof  as  against  all  per- 
sons of  the  existence  of  that  state  of  things 
which  they  actually  effect  when  the  exist- 
ence of  the  state  of  things  so  effected  is  a 
fact  in  issue,  or  is,  or  is  deemed  to  be,  rele- 
vant to  the  issue."  The  court  in  Koogler 
v.  Huffman,  1  McOord,  495,  thus  states  the 
rule:  **ln  the  argument  below,  it  was  con- 
tended that  the  decree  and  proceedings  in 
the  court  of  equity  ought  not  to  be  given  in 
evidence,  because  the  defendant  was  not  a 
party  to  them;  and  the  general  doctrine  that 
Judgments  cannot  be  given  In  evidence,  ex- 
cept between  parties  and  privies,  was  relied 
on.  As  to  this  form  of  objection,  the  law  is 
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clear,  upon  any  collateral  matter,  any  Judg- 
ment or  decree  may  be  introduced.  All  that 
Is  meant  by  the  rule  Is  that  the  rights  of  a 
pcirty  cannot  be  determined  on  conclusively 
unless  he  be  a  party,"— citing  Phillips.  226; 
Gilbert  54;  Bull.  N.  P.  244;  2  Esp.  457. 

The  children  of  Urbane  E.  Jeffcoat  of 
whom  Benjamin  A.  Yon  had  been  appointed 
guardian,  were  made  parties  to  the  proceed- 
ings to  marshal  the  assets  and  settle  the  es- 
tate of  their  deceased  father.  Some  of  the 
children  were  sul  juris  when  the  estate  was 
settled.  They  had  notice  of  the  report  of 
C.  B.  Glover,  referee,  in  which  he  says: 
•The  proceeds  of  the  bonds  and  mortgages  of 
the  purchasers  of  said  real  estate  and  the 
tract  of  land  on  which  the  widow  now  re- 
sides constitute  the  present  assets  of  the  es- 
tate, •  *  ♦  The  complainant  has  ac- 
counted to  me  as  administrator  de  bonis 
non,  and  has  In  hands  as  such  a  cash  bal- 
ance on  the  1st  day  of  April,  A.  D.  1871,  of 
$781.06,  and  securities  and  investments 
amounting,  with  such  cash  balance,  to  about 
$2,100,  and  these  constitute  the  present  as- 
sets of  the  estate.  The  accounts  of  the  two 
administrators  and  a  statement  of  the  assets 
accompany  this  report  Under  the  orders  of 
the  court  calling  in  creditors  of  the  estate  by 
advertisement,  the  following  claims  have 
been  duly  proven  against  the  estate  of  the 
said  Urbane  E.  Jeffcoat  deceased,  viz.: 
•  •  •  Under  the  head  of  'first,  prefer- 
red claims,*  they  amount  to  $300;  under  the 
head  of  'second,  specialty  claims,*  they 
amount  to  $5,673.25;  and  under  the  head  of 
'third,  simple-contract  claims.*  they  amount 
to  $581.92.**  They  also  had  notice  of  the 
decree  of  the  circuit  court  confirming  the 
said  report  and  of  the  order  of  the'  court 
"that  the  complainant  P*  V.  Dibble,  do  pay 
over  to  the  clerk  of  this  court  the  sum  of 
$781.06,  and  turn  over  to  him  also  the  se- 
curities reported  in  this  case  as  assets  of 
said  estate,  and  that  he  be  then  discharged 
from  any  other  or  further  accounting  for  hltf 
administration  of  the  estate  of  the  said  Ur- 
bane E.  Jeffcoat  deceased.**  They  had  no- 
tice, likewise,  of  what  was  apparent  upon 
the  face  of  the  proceedings,  that  the  estate 
was  hopelessly  insolvent.  Under  the  terms 
of  the  decree  they  knew  that  they  were  not 
entitled  to  any  portion  of  the  proceeds  aris- 
ing from  the  sale  of  the  property  until  the 
debts  were  paid  In  full,  or  the  assets  ex- 
hausted in  such  payment  They  either 
knew,  or  by  the  exercise  of  due  diligence 
could  have  known,  that  Benjamin  A.  Yon 
bought  one  of  the  tracts  of  land  at  public  out- 
cry, and  they  either  knew,  or  by  exercising 
due  diligence  could  have  known,  what  be- 
came of  the  proceeds.  It  should  have  excited 
Inquiry  that  the  bond  and  mortgage  of  Benja- 
min A.  Yon  was  not  reported  among  the  as- 
sets of  the  estate.  It  should  likewise  have 
aroused  inquiry  as  to  what  had  become  of 
the  proceeds,  when  one  of  the  specialty 
claims  reported  by  the  master  was  that  o 
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P.  T.  Dibble,  assignee  in  bankruptcy  of 
D.  Livingston,  former  administrator,  for 
balance  due  on  moneys  expended  for  tbe  es- 
tate In  excess  of  receipts  amounting  to 
$3,315.30.  Under  tbese  circumstances  It  was 
the  duty  of  the  children  to  have  brought  to 
the  attention  of  the  court  that  there  were 
outstanding  assets,  which,  in  Justice  and 
equity,  were  first  applicable  to  the  payment 
of  the  debts.  Whether  the  failure  to  dis- 
charge such  duty  arose  from  Intention  or 
negligence,  it  was,  nevertheless,  an  act  of 
'wrong.  They  are  now  seeking  through  the 
aid  of  a  court  of  equity  to  have  applied  to 
their  claims  against  their  guardian  assets  of 
the  estate  to  which  In  morals  and  equity 
they  have  no  right  They  would  thus  be  tak- 
ing advantage  of  their  own  wrong.  This 
court  does  not  decide  that  Benjamin  A.  Yon 
or  his  estate  has  a  better  right  to  the  money 
for  which  he  receipted  than  his  wards,  but 
that  it  'i^ili  not,  under  these  circumstances, 
lend  its  aid.  It  simply  leaves  the  parties 
where  it  finds  them.  We  apply  this  doctrine 
more  readily  on  account  of  the  great  lapse 
of  time  since  the  transaction  took  place. 
These  views  render  unnecessary  the  con- 
sideration of  the  other  questions  presented 
by  the  exceptions.  It  is  the  Judgment  of 
this  court  that  the  Judgment  of  the  circuit 
court  be  afilrmed. 

JONES,  J.,  concurs  in  the  result    POPE, 
J.,  dissents. 
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STATE  V.  MOORE  et  al. 

(Baprttuie  Oonrt  of  North  Carolina.    Sept.  18, 

1901.) 

LARCBNT— INDICTHBNT— SITFPICIBNCY— EV- 

IDBNCS-TRAILINO  BY  BLOODHOUND 

—ADMISSIBILITY. 

1.  An  indictment  charging  the  larceny  of  50 
poonds  of  meat,  20  pounds  of  flour,  10  pounds 
of  sugar,  4  boxee  tobacco,  6  pair  drawers,  6 
ondershirts.  of  the  Talue  of  $50,  is  not  defect- 
ive in  that  it  contains  the  article  meat,  which  is 
not  the  subject  of  larceny,  and  does  not  state 
the  value  of  each  article,  since  the  other  arti- 
cles are  of  substantial  value,  and  proof  of  lar- 
ceny of  any  one  of  theui  would  be  sufficient. 

2.  A  second  count  in  an  indictment  for  lar- 
ceny, alleging  the  receiving  of  articles  alleged 
to  have  been  stolen  in  the  first  count,  of  the 
same  valuation,  but  not  stating  the  quantity 
and  number  of  pounds,  does  not  render  the  in- 
dictment invalid,  since  the  quantity  does  not 
enter  into  the  element  of  the  crime,  and  cannot 
in  any  way  prejudice  the  defendant's  defense. 

3.  An  accomplice  in  a  larceny  prosecution  tes- 
tilled  that  one  of  the  defendants  broke  in  the 
window,  and  then  ran  across  a  bridge  which 
spanned  a  creek,  and  that  he  returned  and  en- 
tered the  store,  being  the  only  one  to  do  so. 
The  state  introduced  evidence  of  the  conduct  of 
a  bloodhound  to  corroborate  such  accomplice, 
to  the  effect  that  after  scenting  at  the  window 
and  in  and  around  the  store  on  the  morning 
after  the  larceny,  ran  to  the  creek,  and  then 
barked  and  tnmed  back,  and  thereafter  bayed 
certain  other  defendants,  all  of  whom  were  on 
the  ground  before  and  during  the  trailing  of  the 
dog,  and  quite  near  him  at  times,  and  who  did 
not  go  in  the  direction  of  the  creek  or  bridge 
the  night  previous.     Ueld^  that  such  evidence 


was  inadmissible,  since  there  was  nothing  to 
connect  the  circumstance  of  such  baying  with 
the  making  of  tracks  at  the  time  the  larceny 
was  committed,  nor  anything  to  show  that  the 
dog  scented  any  that  were  then  made  by  ei- 
ther of  the  defendants. 

Appeal  from  superior  court,  Pitt  county; 
Coble,  Judge. 

Amos  Moore  and  others  were  convicted  of 
larceny,  and  they  appeal.    Reyersed. 

The  defendants  Amoa  Moore,  Ashley  Dix- 
on, Jesse  Edwards,  and  Joseph  Edwards  were 
tried  and  convicted  upon  the  following  bill 
of  indictment,  viz.:  "The  Jurors  for  tbe  state 
upon  their  oath  present:  That  Albert  Roun- 
tree,  Amoa  Moore,  Ashley  Dixon,  Jesse  Ed- 
wards, Joseph  Edwards,  John  Smith,  late  of 
Pitt  county,  on  the  9th  day  of  February, 
1001,  with  force  and  arms,  in  said  county, 
50  lbs.  of  meat,  20  lbs.  flour,  10  lbs.  anigar, 
4  boxes  tobacco,  6  paur  drawers,  6  under- 
shirts, of  the  value  of  fifty  dollars,  the  goods 
and  chattels  of  J.  C.  Oaskins,  then  and  there 
being  found,  then  and  there  feloniously  did 
steal,  take,  and  carry  away,  against  the  form 
of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that 
on  the  day  and  year  aforesaid,  in  said  coun- 
ty, the  said  Albert  Rountree,  Amos  Moore, 
Ashley  Dixon,  Jesse  Edwards,  Joseph  Ed- 
wards, John  Smith,  the  said  meat,  flour,  sug- 
ar, tobacco,  drawers,  undershirts,  of  the  val- 
ue of  fifty  dollars,  the  goods  and  chattels  of 
J.  G.  Gaskins,  then  and  there  being  found, 
feloniously  did  have  and  receive,  well  know- 
ing the  same  to  have  been  feloniously  stolen, 
taken,  and  carried  away,  contrary  to  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state." 
In  apt  time  defendants'  counsel  moved  to 
quash.  Motion  overruled,  and  defendants 
excepted.  After  verdict  they  moved  in  ar- 
rest of  Judgment  upon  the  following  grounds: 

(1)  That  it  appeared  upon  the  face  of  the  bill 
of  indictment  that  there  was  a  fatal  defect 
in  the  first  count  in  that  it  charged  the  lar- 
ceny of  50  pounds  of  meat,  20  pounds  of 
flour,  10  pounds  of  sugar,  4  boxes  of  tobacco. 
6  pairs  of  drawers,  6  undershirts,  and  also 
that  it  failed  to  state  the  value  of  each  ar- 
ticle which  it  alleges  to  have  been  stolen; 

(2)  that  the  second  count  charges  that  the  de- 
fendants received  the  said  meat  flour,  sugar, 
tobacco,  drawers,  and  undershirts  without 
specifying  the  quantity  and  value  of  each  ar- 
ticle,—which  motion  was  overruled,  and  de- 
fendants excepted.  The  state  then  introdu- 
ced Albert  Rountree,  an  accomplice,  who  tes- 
tified that  defendants  and  himself  conmiltted 
the  crime;  that  on  the  night  of  the  store- 
breaking  and  larceny  the  defendant  Jesse 
Edwards  broke  the  first  window  of  the  store 
with  a  piece  of  scantling,  and  then  ran  across 
the  bridge;  that  witness  was  at  the  time  of 
the  breaking  standing  near  the  store;  that 
defendants  Ashley  Dixon,  Amos  Moore,  and 
Joseph  Edwards  were  outside  of  the  store; 
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that  Jesse  Edwards  came  back,  and  went 
Into  the  store  through  the  window;  that  no 
one  went  Into  the  store  except  Jesse  Ed- 
wards; that  Jesse  Edwards  came  out  with 
a  sack  on  his  shoulder,  divided  op  what  he 
had  in  his  sack,  and  gave  witness  a  sack  of 
flour,  and  divided  out  the  things  among  the 
others,  and  then  he  left,  and  did  not  know 
what  became  of  the  others.  It  was  also  In 
evidence  that  the  next  morning  several  per- 
sons, including  Moore  and  Dixon,  went  to 
the  store,  and  walked  around  and  Inside, 
viewing  the  premises  from  which  the  articles 
were  stolen.  In  order  to  corroborate  the 
witness  Bountree  (whose  evidence  was  Im- 
peached by  reason  of  confession  of  guilt,  and 
in  whose  possession  alone  stolen  goods  were 
found,  and  which  was  further  impeached  by 
reason  of  his  admission  upon  cross-examina- 
tion that  after  his  arrest  on  the  Wednesday 
following,  and  before  he  confessed,  the  mag- 
istrate, Sam  Laughinghouse,  before  whom 
he  was  taken  for  trial,  gave  him  whisky, 
and  told  him  they  would  turn  him  loose  if 
he  would  tell  on  the  other  boys,  and  that 
Gasklns,  the  prosecuting  witness,  had  told 
him  afterwards,  while  in  Jail,  to  stick  to 
what  he  had  said,  and  gave  him  10  cents  in 
money  and  some  tobacco,  and  promised  him 
more  money  If  he  would  stick  to  what  he 
had  sworn  to  In  the  magistrate's  court)  the 
state  Introduced,  after  exception  by  defend- 
ants, the  conduct  of  a  dog  called  a  blood- 
bound,  as  testified  to  by  Brinson  and  Gas- 
klns. That  some  time  during  the  next  day 
Brinson  arrived  from  Ehiston  with  his  dog, 
and  carried  him  to  the  window,  where  he 
smelt  in  a  basket,  and  was  then  carried  ha- 
side,  where  he  smelt  at  the  window,  and 
around  the  counters,  and  when  he  reached 
tbe  meat  block  he  barked,  and  then  went  to 
the  back  door,  and  smelt  the  steps,  and  went 
to  the  creek,  18  or  20  feet  away,  and  barked 
and  came  back,  and  then  trailed  about  the 
door  and  steps  and  up  the  street,  going  Into 
divers  places,  and  finally  went  up  to  Dixon, 
one  of  the  defendants,  and  bayed  him,  and 
then  trailed  about,  and  afterwards  went  up 
to  defendant  Moore,  and  bayed  him.  It  was 
also  In  evidence  that  said  Moore  and  Dixon 
were  present  all  the  while  in  the  crowd  while 
tbe  dog  was  trailing,  and  frequently  near  the 
dog,  and  that  the  other  two  defendants  Jesse 
and  Joseph  Edwards  were  also  there  in  the 
crowd  near  the  dog  at  the  time.  After  ver- 
dict of  guilty  defendants  moved  for  new 
trial,  assigning,  among  others,  as  error,  the 
admission  as  evidence  the  conduct  of  the 
dog,  either  to  establish  a  circumstance  or  to 
corroborate  Bountree.  Motion  overruled,  and 
defendants  appealed. 

Swift  Galloway  and  A.  M.  Moore,  for  appel- 
lants.   The  Attorney  General,  for  the  State. 

COOK,  J.  While  the  bill  of  indictment  is 
Inartiflcially  and  carelessly  drawn,  yet  no  such 
defect  appears  upon  its  face  as  would  author- 


ize the  court  in  quashing  it  or  arresting  Judg- 
ment after  verdict  In  the  first  count  several 
articles  are  alleged  to  have  been  stolen,  and 
the  valuation  placed  upon  them  all  is  fixed  at 
$50.  Among  the  articles  appears  one  not  the 
subject  of  larceny,— meat;  but  all  the  others 
are,  and  are  of  substantial  value,  to  all  or  any 
one  of  which,  if  shown  to  have  been  stolen, 
the  valuation  assigned  would  attach,  and 
proof  of  larceny  of  any  one  is  sufficient 
State  V.  Martin,  82  N.  G.  672.  In  the  second 
count  the  same  articles  are  alleged  to  have 
been  received,  and  the  same  valuation  as- 
signed, but  the  quantity  and  niunber  of 
pounds  are  not  stated.  Defendants*  conten- 
tion upon  that  point  cannot  be  sustained,  be- 
cause the  quantity  does  not  enter  into  the 
element  of  the  crime,  nor  could  It  in  any  way 
prejudice  the  defendants*  defense.  So  it  la 
held  that  charging  tbe  larceny  of  a  "luircel 
of  oats*'  is  sufficiently  certain.  State  t. 
Brown,  12  N.  0.  137,  17  Am.  Dec.  562. 

We  think  the  objection  taken  to  the  intro- 
duction of  the  conduct  of  the  dog  should 
have  been  sustained  by  his  honor,  and  that 
he  erred  in  admitting  it  as  evidence.  We  do 
not  base  our  opinion  upon  the  ground  that 
the  dog,  being  an  animal  of  instinct,  and  not 
possessed  of  reason,  and  ergo,  his  conduct 
would  not  be  a  circumstance  to  be  consid- 
ered in  connecting  a  person  with  an  act,  or 
in  corroborating  a  statement  made  by  a  wit- 
ness, but  upon  the  ground  that  we  fall  to 
see  that  It  was  a  circumstance  which  would 
tend  to  connect  the  defendants  with  the  lar- 
ceny, or  that  It  in  any  way  corroborated  the 
testimony  of  the  witness  Rountree.  It  is  a 
matter  of  common  knowledge  that  there  are 
many  breeds  of  dogs  endowed  with  spec^'al 
traits  and  gifts  peculiar  to  their  respective 
kind,— the  pointer  and  setter  take  Instinctive- 
ly to  hunting  birds;  the  hound  to  foxes,  deer, 
and  rabbits,— but  we  know  of  no  breed  which 
instinctively  l^unts  mankind.  Yet  we  do 
know  that  dogs  are  capable  of  running  the 
tracks  of  human  beings,  as  Is  frequently  evi- 
denced by  the  lost  dog  trailing  his  master's 
track  long  distances  and  through  crowded 
streets,  and  finally  overtaking  him;  which 
demonstrates  the  further  fact  that  some  dis- 
tinctive peculiarity  exists  between  dlfTerent 
persona  which  can  be  recognized  and  known 
by  a  dog.  And  It  is  a  well-known  fact  that 
the  bloodhound  can  be  trained  to  run  the 
tracks  of  strangers,  and  in  this  the  training 
consists  only  in  being  taught  to  pursue  the 
human  track.  The  gifts  or  powers  or  in- 
stincts being  already  inherent  In  the  animal, 
he  is  induced  to  exercise  them  under  the  per- 
suasive influence  and  protection  of  his  train- 
er or  master.  Once  trained  in  this  pursuit 
we  must  assume  that  his  accuracy  depends, 
not  upon  his  training,  but  upon  the  degree  of 
capacity  bestowed  upon  him  by  nature.  Ex- 
perience and  common  observation  show  that 
among  dogs  of  the  full  blood  and  full  brot^ 
era  or  sisters  one  or  more  may  be  big 
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proficient,  whHe  others  wlU  be  Inefficient,  un- 
reliable, and  sometimes  wc^'thless.  Some 
may  be  acute  to  scent,  while  others  will  be 
dull  to  scent,  and  incapable  of  running  a 
"cold"  track.  Then,  again,  we  may  find  the 
most  reliable  and  favorite  hound  taking  the 
fresher  track  which  crosses  his  trail,  or  quitp 
ting  the  ''cold"  trail  of  a  fox,  and  following 
the  "hot"  track  of  a  deer  which  he  may 
strike.  Likewise  the  pointer  or  setter  may 
abandon  a  "cold"  trail  of  a  covey  of  birds, 
and  follow  a  "warmer"  one  upon  which  he 
may  happen  to  run.  Or  the  squirrel  dog 
may  leave  the  tree  at  which  he  has  taken 
his  stand  and  barked,  and  go  to  another, 
or  quit  entirely.  So  it  does  no  violence  to 
common  experience  to  assume  that  dogs  are 
liable  to  be  deficient  in  their  instincts. 
Therefore,  we  frequently  hear  huntsmen 
speak  of  some  dogs  as  "true"  and  "staunch,'* 
while  others  will  be  denounced  as  "unrelia- 
ble" or  "liars."  It  sometimes  happens  that 
the  best  trained  fox  hounds  will  lead  their 
master  into  a  rabbit  diase,  or  a  pointer  will 
hold  his  master  with  trembling  excltanent 
while  he  "points"  a^  terrapin.  Applying  com- 
mon  knowledge  and  experience,  of  which  the 
court  Is  Justified  In  taking  notice.  In  connec- 
tion with  the  evidence^  to  the  case  at  bar,  we 
are  led  to  consider  whether  there  is  any  evi- 
dence tending  to  show  that  Brinson's  dog 
pursued  either  one  of  the  tracks  made  upon 
the  premises  at  the  time  of  the  commission 
of  the  crime.  After  scenting  at  the  window 
and  in  and  around  the  store  and  upon  the 
steps  leading  to  the  ground,  he  went  18  or 
20  feet  to  the  creek,  and  then  barked  and 
turned  back,  which  is  understood  by  all  fol- 
lowers of  hounds  to  mean  that  he  found  he 
was  going  the  wrong  direction,  or  the  track 
was  so  "cold"  he  could  not  follow  it,  or  that 
he  was  scenting  for  a  track,  and  had  failed 
to  find  one.  In  either  event  it  fails  to  be 
any  evidence  that  Jesse's  track  had  been 
identified,  or  that  the  dog  had  discovered 
any  track  at  all,  or,  if  he  had  detected  a 
track,  it  would  not  follow  that  It  was  not 
made  by  some  person  other  than  Jesse.  And 
if  it  be  that  he  did  discover  a  track,  and  it 
was  too  cold  to  follow,  a  like  condition  would 
exist  as  to  the  tracks  of  others,  made  at  or 
about  the  same  time.  This  incident  tends 
rather  to  discredit  than  corroborate  Bountree^ 
for  he  said  Jesse  went  across  the  bridge, 
while  the  dog  went  18  or  20  feet  to  the 
creek.  Had  the  dog  been  trailing  Jesse's 
track,  and  had  Jesse  crossed  the  bridge,  the 
dog  would  also  have  gone  there,  and  taken 
the  track  back,  provided  it  had  not  become 
too  cold  to  follow;  or  if  for  any  reason  he 
had  lost  the  trail,  having  once  positively 
identified  Jesse's  track,  then  surely  Jesse 
would  have  been  the  person  recognized  and 
bayed  by  the  dog,  to  the  exclusion  of  others; 
while,  on  the  contrary,  he  bayed  two  of  the 
persons  who  did  not  go  in  the  direction  of 
the  creek  or  bridge,  or,  if  they  did,  there  is 
DO  evidence  of  it,  and  who  were  shown  to 


have  been  on  the  premises  whence  the  trail 
was  made  tliat  morning  a  few  hours  before 
the  dog  arrived,  and  it  is  not  improbable  that, 
had  he  been  pressed  or  urged,  he  would  have 
identified  each  and  every  one  of  the  persons 
present  at  the  store  that  morning.  This  is 
a  novel  feature  of  evidence  in  our  jurispru- 
dence, and  is  attended  with  some  danger,  and 
is  calculated  to  excite  the  superstition  of 
some  people  that  the  exercise  of  that  Instinc- 
tive power,  not  possessed  by  human  beings, 
is  a  supernatural  agency  in  the  aid  of  human 
Justice,  to  which  too  great  importance  may 
be  attached,  and  against  which  courts  will 
have  to  guard  when  the  occasion  arises. 

There  are  only  three  cases  dted  by  the  at- 
torney general  (and  we  are  satisfied  that  had 
there  been  others  they  would  not  have  es- 
caped his  diligent  eye)  in  which  the  conduct 
of  a  dog  has  been  used  as  evidence.  One 
is  Hodge  y.  State,  08  Ala.  10,  13  South.  385, 
in  which  it  appears  that  tracks  of  a  peculiar 
character,  and  easily  identified,  were  found 
near  the  rear  of  the  house  in  which  the  mur- 
der was  committed;  that  a  dog  trained  to 
follow  human  tracks  was  put  upon  them, 
and  trailed  by  him  to  defendant's  house;  that 
the  tracks  found  at  the  house  of  deceased 
were  followed  by  several  persons  to  the  de- 
fendant's house,  being  measured  at  various 
points  along  the  route,  and  at  each  of  such 
points  identified  as  being  made  by  the  same 
shoes  as  were  the  tracks  at  the  place  of  mur- 
der; that  the  route  thus  traced  by  them  was 
precisely  that  taken  by  the  dog  throughout; 
and  that  when  defendant  was  soon  captured, 
he  had  on  shoes  that  made  tracks  precisely 
corresponding  to  those  traced  by  the  dog. 
In  that  case  the  court  held  that  the  conduct 
of  the  dog  was  competent  to  go  to  the  Jury 
for  their  consideration.  In  connection  with  all 
the  other  evidence,  as  a  circumstance  tend- 
ing to  connect  the  defendant  with  the  crime. 
In  another  case,  Pedlgo  v.  Com.,  found  in  44 
S.  W  143,  from  Kentucky,  the  court  held 
(Guffy,  J.,  dissenting):  "That  in  order  .to 
make  such  testimony  [the  trailing  of  a  track 
by  a  dogj  competent,  even  where  it  is  shown 
that  the  dog  is  of  pure  blood,  and  of  a  stock 
characterized  by  acuteness  of  scent  and  pow- 
er of  discrimination,  it  must  also  be  estab- 
lished that  the  dog  in  question  Is  possessed 
of  these  qualities,  and  has  been  trained  or 
tested  in  their  exercise  in  the  tracking  of 
human  beings,  and  that  these  facts  must  ap- 
pear from  the  testimony  of  some  person  wbo 
has  personal  knowledge  thereof.  We  think 
it  must  also  appear  that  the  dog  so  trained 
and  tested  was  laid  on  the  trail,  whether  vis- 
ible or  not,  concerning  which  testimony  has 
been  admitted,  at  a  point  where  the  circum- 
stances tend  clearly  to  show  that  the  guilty 
party  has  been,  or  upon  a  track  which  such 
circumstances  indicated  to  have  been  made 
by  him.  When  so  indicated,  testimony  as 
to  trailing  by  the  bloodhound  may  be  per- 
mitted to  go  to  the  Jury  for  what  it  is  worth, 
as  one  of  the  circumstances  which  may  tend 
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to  connect  the  defendant  with  the  crime  of 
lehlch  he  is  accused.  When  not  so  Indicated, 
the  trial  court  should  exclude  the  entire  tes- 
timony In  that  regard  from  the  Jury."  The 
third  la  Simpson  v.  State,  20  South.  572  (an 
Alabama  case),  in  which  the  erldence  of 
trailing  by  the  dog  was  admitted  without  ob- 
jection. In  this  case  there  is  no  evidence  to 
<^onnect  the  circumstance  of  the  baying  of  the 
two  defendants,  or  either  of  them,  with  the 
making  of  tracks  at  the  time  the  larceny 
was  committed,  nor  is  there  any  evidence 
that  the  dog  scented  any  that  were  then 
made  by  either  of  the  defendants,  nor  is  there 
any  way  to  ascertain  that  fact  The  evi« 
dence  admitted  failing  to  become  a  circum- 
stance to  connect  the  defendants  with  the 
crime,  and  failing  to  become  a  circumstance 
in  corroboration  of  Rountree's  testimony, 
there  was  error  In  admitting  it*  and  there 
must  be  a  new  trial. 


<1»  N.  C.  603) 

STATE  V.  VAU6HAN. 

<Snpreme  Court  of  North  Carolina.     Sept.  18, 

1901.) 

HOMICIDE— EVIDENCB—SUFFICIBNCT. 

Deceased  was  killed  an  a  boat  where  he 
was  employed.  In  the  manner  indicated  by 
threats  made  bv  accused,  who  had  expressed  a 
desire  to  get  him  out  of  the  way,  so  he  could 
^et  employment  on  the  boat.  Measurement  of 
tracks  from  the  boat,  which  was  moored  for 
the  night,  corresponded  with  those  of  accused. 
Accused  profeissed  knowledge  of  the  homicide, 
and  failed  to  disclose  it  until  after  his  arrest« 
and  also  destroyed  his  trousers  by  burning  them 
before  he  was  arretited;  the  cause  for  which 
he  did  not  explain.  Held  sufficient  to  require 
the  subni  {fusion  of  .the  question  of  accused's 
guilt  to  the  jury. 

Appeal  from  superior  court,  Hertford  coun- 
ty;  Allen,  Judge. 

Drew  Vaughan  was  convicted  of  murder, 
and  he  appeals.    AflSrmed. 

The  evidence  on  which  the  state  relied, 
and  material  to  be  stated,  Is  as  follows:  J. 
L.  Dosler  testified:  "On  the  26th  of  Janu- 
ary last  I  was  engineer  of  the  steamer  Key- 
stone, I  knew  John  Barton,  who  is  now 
dead.  He  was  fireman  on  the  Keystone. 
Whitfield  was  mate  on  the  26th  of  January. 
We  got  to  Murfreesboro  at  7:15  p.  m.  I 
stayed  on  the  boat  15  minutes.  I  left  the 
whole  crew  on  board  except  Henry  Pool, 
Henry  Cole,  Peter,  Bill,  John  Barton,  and 
Oeorge;  about  all  except  Whitfield.  Henry 
Pool  was  one  of  the  crew,  but  he  was  not 
left  on  board.  I  got  to  the  boat  about  9 
o'clock,  and  found  John  Barton  missing.  I 
looked  at  the  door,  and  it  was  closed.  I 
found  a  stream  of  blood.  I  stopped.  Then 
next  to  the  rail  I  saw  something  that  looked 
like  somebody  overboard.  Then  I  opened 
the  door,  and  found  a  handkerchief  and 
blood  around  behind  the  stovepipe.  I  also 
found  a  pocketknife,~John*s  knife.  Then  I 
found  keys  and  his  cap.  The  blood  was  in 
a  cooked  condition.    The  fire  went  out  Sat- 


urday night  Shortly  afterwards  the  body 
was  found  with  $30  In  the  pockets  in  two 
bagSb  The  body  had  been  out  of  the  water 
one  and  a  half  hours  when  I  saw  It  Ham- 
mer [produced]  belonged  to  the  Keystonei.  I 
found  It  underneath  where  blood  was,— fell 
through.  It  was  bloody.  Barton  got  the 
lick  in  the  burr  of  his  ear,  and  about  the 
temple  bone.  There  was  an  Impression  of 
the  hammer  on  his  cap.  There  were  tour 
wounds.  Some  trickles  of  blood  came  frcmi 
the  ear  after  we  took  the  body  out  Whit- 
field and  Barton  stayed  on  the  boat  Satur- 
day night  Barton  stayed  underneath,  and 
Whitfield  on  upper  deck."  Croe»-examina- 
tlon:  '*Any  other  hammer  of  that  size  would 
have  done  the  same."  Evans  testified:  '*! 
was  company's  agent  On.  night  of  January 
26th  I  saw  John  Barton  about  8:30  o'clock. 
Whitfield  went  with  me  uptown.  About  7:30 
next  morning  I  went  to  the  wharf.  I  went 
on  board,  and  saw  blood  near  the  engine 
door,  saw  more  blood  on  the  door.  The 
handkerchief  was  found  where  the  body  was 
pulled  around  and  thrown  overboard.  The 
body  when  raised  had  blows  on  the  head. 
The  doctor  examined  the  skull;  It  was  not 
fractured.  The  hammer  had  blood  on  It  It 
was  not  In  the  usual  place,  having  dropped 
in  the  fireman's  room  below.  It  usually 
stayed  on  a  shelf  in  the  room  where  deceased 
stayed.  The  blood  dried  up  under  the  en- 
g^ine,  though  off  from  the  engine  it  was  cold. 
It  appeared  to  be  fresh  blood  dried.  The 
tracks  were  examined  outside  and  measured 
by  me.  They  led  from  boat  near  the  engine 
door  on  left  side,— ehoe  tracks,— to  a  fence 
direct  south  of  boat  to  a  stream  which  led  up 
old  road  in  direction  of  Drew  Vaughan's 
house.  Sumner  measured  the  tracks  also. 
There  was  also  a  woman's  track  not  meas- 
ured Sunday  morning.  The  track  was  meas- 
ured  at  other  places.  The  man's  track  was 
made  after  a  rain,  the  woman's  before. 
Vaughan's  foot  was  measured,— the  width  of 
the  heel  and  the  width  of  the  shoe.  The 
length  of  his  shoe  compared  to  a  dot  with 
the  track,  and  the  heel  was  the  same..  The 
tracks  measured  led  In  the  direction  of  pris- 
oner's house.  At  the  pea  field  could  not  see 
it  Went  within  140  yards  of  his  house. 
Woman's  track  was  older;  made  before  the 
rain."  Dr.  Gany  testified:  "I  examined  the 
dead  body  but  did  not  find  fracture,  but  con- 
tused wounds,  produced  by  some  blunt  sub- 
stance,—a  hammer,  for  example.  The  lick 
would  produce  death.  In  my  opinion  those 
wounds  produced  death."  B.  Watford  testi- 
fied: "I  knew  John  Barton  and  Drew.  Had 
conversation  with  prisoner  about  Barton  on 
the  15th  of  June  of  last  year.  I  was  plow- 
ing. I  said  if  it  was  my  mule  I  would  cut 
his  throat  He  said  if  I  had  the  spite  against 
Barton  as  I  had  against  the  mule  I  would 
go  down  there  some  time,  and  cut  his  throat 
and  throw  him  overboard.  He  spoke  about 
putting  $50  improvement  on  his  [Barton's] 
land,  and  did  not  get  any  pay  for  it    Ir 
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October  lie  said  to  me  If  Barton  did  not 
pay  him,  he  was  going  to  have  recompense. 
I  have  heard  him  speak  of  it  several  times 
since.  He  said  that  Barton  had  treated  him 
wrong,  and  that  hut  for  him  [Barton]  he 
could  get  regular  work  on  the  boat.  I  have 
heard  him  say  that  Barton  kept  his  money 
on  the  boat;  that  his  wife  was  extravagant, 
and  he  kept  it  himself.  Drew  Vaughan  mar- 
ried my  wife's  sister.  He  sent  for  me.  I 
went  to  Drew's  home  Monday  morning  after 
the  murder.  He  asked  me  if  I  had  heard 
any  suspicion  about  who  had  killed  Barton; 
then  asked  me  about  picking  him  out  a 
house,  when  he  got  ready  to  buy  one." 
Cross-examined:  "I  told  no  one  about  what 
prisoner  had  said  to  me.  Charles  Boone  was 
present"  L.  F.  Sumner,  constable:  "I  meas- 
ured tracks.  [Exhibits  measure.]  The  meas- 
urement of  the  track  fitted  prisoner's  foot 
exactly.  The  tracks  looked  like  the  person 
was  walking  fast.  On  the  way  to  the  Jail 
he  s];)oke  about  his  wife  saying  she  burnt 
the  trousers.  He  said  he  burnt  them  up  him- 
self." Charles  Boone:  "I  saw  prisoner  the 
night  Barton  was  killed.  I  heard  him  say 
in  June  to  Ben  Watford  that  if  he  had  as 
much  ambition  as  he  had  against  that  old 
man  he  would  go  down  there  and  knock  him 
in  the  head  and  throw  him  overboard.  I 
asked  him  what  would  become  of  him  [pris- 
oner]. Said  Barton  answered  him  saying  he 
didn't  care  so  he  got  his  recompense  out  of 
him."  Crosfihexamined:  "Spoke  of  him  as 
old  gentleman."  Emma  Boone:  "Before 
Christmas  last,  about  three  weeks  before  he 
killed  him,  he  told  me  to  tell  John  Barton 
if  he  did  not  pay  him  he  would  kill  him 
and  put  him  in  a  hole.  Nobody  was  present 
but  John  Robert's  wife.  I  told  John  Bar- 
ton." J.  C.  Carter:  "Heard  him  on  8th 
January  last.  He  spoke  about  running  on 
the  steamer  Keystone.  Said  Mr.  Dee  was  a 
good  captain.  Uncle  John  would  not  give 
me  a  bit  of  chance  when  he  ran  on  the  boat 
with  him;  said  'he  is  a  mean  old  rascal.' 
He  cheated  me  out  of  $50.  I  remonstrated. 
He  said  'I've  got  no  money  or  nothing,  but 
I'm  going  to  have  something.'  I  heard  him 
speak  of  John  two  or  three  times  as  a  grand 
old  rascal  when  he  ran  on  the  boat"  Park- 
er: "I  heard  prisoner  make  those  state- 
ments about  Barton.  Said  old  man  John 
was  a  grand  old  rascal,  and  he  was  going 
to  have  his  position  if  he  had  to  kill  him. 
Prisoner  said  he  was  going  on  the  boat  as 
foreman  November  last  In  January  I  was 
at  father* &  Drew  was  in  there,  and  in  go- 
ing on  said  he  wanted  money  to  pay  for 
land;  said  he  was  going  on  the  boat"  J.  P. 
Hedgepeth:  "I  knew  Barton.  I  went  to  the 
boat  Sunday  morning,  and  searched  for  him 
and  found  him.  I  saw  Vaughan  on  the  night 
of  the  murder  at  8:30.  He  had  his  Jaws  tied 
up."  Sheriff  Tayloe:  "I  heard  prisoner 
make  statements  several  times  free  from  in- 
ducements and  threats.  About  the  second 
day  after  he  was  put  in  Jail  he  said  be  did 


not  do  the  murder  himself,  but  knew  who 
did.  He  said  it  was  Henry  Garriss,  Henry 
Pool,  and  Ben  Watford.  He  said  they  did 
it  Prisoner  was  at  the  foot  of  the  steps 
near  a  cedar  tree,  heard  the  scrimmage,  and 
heard  the  old  man  when  he  went  overboard, 
and  he  th^a  went  to  his  house,  and  did  not 
come  out  until  next  day.  He  told  that  to 
anybody  at  any  time,  and  told  it  several 
times."  Ben  Watford:  "I  was  near  when 
boat  blew  for  wharf;  was  then  at  Hill's  store 
about  12  o'clock  that  night  I  and  Henry 
Garriss  and  Henry  Pool  [the  parties  men- 
tioned to  the  sheriff  by  prisoner]  did  not  kill 
him."  Whitfield:  "I  am  mate  on  the  steam- 
er Keystone,  and  left  the  boat  at  8:30  o'clo<:k 
to  buy  provisions.  I  saw  among  others  Hen- 
ry Garriss,  cook.  Then  I  went  to  the  boat 
at  20  minutes  to  11,  and  went  to  my  room 
and  went  to  bed.  When  I  left,  I  left  five 
deck  hands  and  John  Barton.  He  slept  be- 
low aft.  Next  morning  some  lamps  were 
burning  which  ought  to  have  been  put  out 
Then  I  saw  some  blood."  Sumner:  "Ben 
Watford  was  in  Hill's  store,  and  steyed  there 
until  12  o'clock."  Hill:  "Ben  Watford  was 
in  my  store  from  10  o'clock  until  12  o'clock." 
The  state  rested. 

George  Cowper,  for  appellant  The  Attor- 
ney General,  for  the  State. 

COOK,  J.  Upon  the  conclusion  of  the  evi- 
dence introduced  by  the  state,  the  prisoner 
requested  the  court  to  charge  "that  there 
Is  no  evidence  before  the  Jury  sufficient  to 
convict  the  prisoner  of  the  murder,"  which 
request  was  refused,  and  the  prisoner  ex- 
cepted. A  verdict  of  guilty  was  rendered, 
motion  for  new  trial,  etc.,  and  prisoner  ap- 
pealed. So  the  question  for  our  determina 
tion  is  presented  solely  upon  the  evidence 
introduced  and  relied  upon  by  the  stete,  and 
upon  which  alone  we  must  presume  the  jury 
acted  in  arriving  at  their  verdict  So  we  are 
again  confronted  with  the  difllcult  and  seri- 
ous task  of  deciding  whether  the  evidence 
is  suflicient  to  go  or  be  left  to  the  Jury,  upon 
which,  in  some  aspect  of  it  they  might  rea- 
sonably render  a  verdict  of  guilty.  The  find- 
ing of  the  fact  at  issue,  and  the  weight  to 
be  given  to  the  evidence  upon  which  the 
finding  is  made,  are  exclusively  within  the 
province  of  the  Jury.  Whether  there  is  evi- 
dence sufficient  to  be  submitted  is  a  ques- 
tion of  law  to  be  decided  by  the  court  (State 
V.  White.  80  N.  C.  462;  State  v.  James,  90 
N.  C.  702;  State  v.  Brackville,  106  N.  C. 
701,  11  S.  E.  2»1;  State  v.  Gragg,  122  N.  C. 
1082,  30  S.  B.  306),  and  with  which  we  now 
have  to  deal  in  reviewing  the  ruling  of  his 
honor  in  the  court  below. 

Considering  the  several  circumstances  tes- 
tified to  by  the  witnesses  collectively,  we 
think  they  established  such  a  state  of  facts 
as  warranted  his  honor  in  submitting  them 
as  some  evidence  of  the  prisoner's  guilt 
Malice  is  shown  from  the  threats;  motive  is 
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shown  from  his  desire  to  get  deceased  out 
of  the  way,  so  that  he  could  get  employment 
on  the  steamer;  the  killing  was  done  at  the 
place  and  in  the  manner  Indicated  by  hla 
threats;  his  presence  at  the  steamer  on  the 
night  of  the  homicide  Is  shown  by  the  tracks 
fitting  by  measurement  his  own,  and  also  by 
his  voluntary  statement  that  he  was  near  by 
and  heard  the  scrimmage,  and  heard  the  old 
man  when  he  went  overboard,  thus  showing 
an  opportunity;  his  professing  knowledge  of 
the  homicide,  and  falling  to  disclose  It  until 
after  his  arrest  and  Imprisonment;  destruc- 
tion of  his  trousers  by  burning  them  before 
arrested,  and  failure  to  explain  the  cause. 
Whether  these  circumstances  formed  such 
an  unbroken  chain  of  evidence  as  to  carry 
conviction  of  his  guilt  to  a  moral  certainty 
or  beyond  a  reasonable  doubt  rested  in  the 
Judgment  and  conscience  of  the  Jury,  over 
which  the  court  has  no  controL  There  Is  no 
error. 


(129  N.  C.  «) 

IVES  v.  MUTUAL  LTPB  INS.  00.  OF  NBW 

YORK. 

(Snpreme  Oonrt  of  North  Oarolina. .  Sept.  18, 

1901.) 

INSmtANCB^PARTIES  TO  ACTION  TO  RECOVER 

PROCEEDS. 
Where  a  life  insurance  policy  was  payable 
to  the  wife  of  the  insured,  and  on  the  death 
of  the  wife  before  the  insured  to  her  children, 
the  personal  representatiye  of  a  deceasea 
daughter,  whose  death  occurred  previous  to 
that  of  her  mother,  and  who  left  surviving  a 
husband  and  two  children,  was  the  proper  par- 
ty to  bring  an  action  for  a  share  of  the  pro- 
ceeds,, and  not  the  administrator  of  one  of  such 
children. 

Appeal  from  superior  court,  Craven  coun- 
ty;  McNeill,  Judge. 

Action  by  J.  F.  Ives,  administrator,  against 
the  Mutual  Life  Insurance  Company  of  New 
York.  From  a  Judgment  In  f^vor  of  defend- 
ant, plaintiff  appealed.    Affirmed. 

O.  H.  Guion,  for  appellant  Simmons  & 
Ward,  for  appellee. 

CLARK,  J.  David  Brlnson  in  1845  insur- 
ed his  life  in  defendant  company  for  the  ben- 
efit of  his  wife,  Elizabeth,  with  the  follow- 
ing clause  added:  "And  in  case  of  the  death 
of  said  wife  before  the  decease  of  the  as- 
sured, the  amount  of  the  said  insurance  shall 
be  payable  after  her  death  to  her  children, 
or  their  guardian,  if  under  age,  within  60 
days  after  due  notice  and  proof  of  the  death 
of  said  David  Brlnson.*'  There  were  six 
children  bom  of  said  nmrrlage.  The  wife 
of  the  assured  died  In  1881.  One  of  her 
daughters,  Mary,  predeceased  her,  leaving 
two  children,  one  of  whom  has  since  died 
after  marrying  the  plaintiff,  who  brings  this 
action  as  her  administrator.  The  assured 
died  in  1899,  another  of  his  daughters  hav- 
ing died  after  the  death  of  his  wife,  but  be- 
fore his  death.  The  defendant  company  paid 
the  amount  of  the  policy  to  the  four  chil- 


dren who  survived  him  and  the  personal  rep- 
resentative of  his  daughter  who  died  after 
her  mother.  The  plaintiff  contends  that  the 
daughter  Mary,  who  predeceased  her  mother, 
was  entitled  to  share  in  the  proceeds  of  said 
policy,  and  that  her  two  children  should  have 
been  paid  one-sixth  thereof,  and  therefore, 
as  administrator  of  bis  wife,— one  of  said 
children,— he  demands  Judgment  for  one- 
twelfth  of  said  policy.  Whether  Mary  Brln- 
son, who  predeceased  her  mother,  had  a  vestr 
ed  interest  in  the  policy  which  coi]ld  not  be 
defeated  by  her  death  is  an  interesting  ques- 
tion that  could  only  be  determined  in  an  ac- 
tion brought  by  Mary  Brinson's  personal  rep- 
resentative. Certainly  her  children,  or  this 
plaintiff,  as  administrator  of  one  of  them, 
could  only  be  entitled,  as  distributees  of  Mary 
Brlnson,  to  any  fund  collected  by  her  per- 
sonal representatives.  It  would  be  obiter 
dicta  to  pass  upon  the  point  here  attempted 
to  be  raised  when  the  only  person  authorized 
to  recover  the  fund,  if  any  one.  Is  not  a 
party  to  the  action.  The  complaint  not  hav- 
ing stated  a  cause  of  action,  the  court  below 
might  have  dismissed  the  action,  or  this 
court  might  do  so  ex  mero  motu.  In  adjudg- 
ing that  plaintiff  could  not  recover  there  was 
no  error. 


(129  N.  c.  2&) 
ROUNTREE  et  ax.  v.  BLOUNT  et  aL 

(Supreme  Court  of  North  Carolina.     Sept.  18, 

1901.) 

REUQIOUS  SOCIETIES  —  MORTOAQES  —  ULTRA 
VIRES-RATIPICATION-POSSESSION  OP  REALr- 
TY— ACTIONS— PLEADING— AMENDUESNT. 

1.  Where  the  trustees  of  a  church  purchase 
property,  giving  a  mortgage  to  secure  the  price, 
the  congregation,  by  taldng  possession  under 
the  purchase,  ratify  it,  and  cannot  contest  the 
valiaity  of  the  mortgage  on  the  ground  of  ultra 
vires. 

2.  Where  a  church  voluntarily  surrenders  pos- 
session of  realty  claimed  by  purchase  to  anoth- 
er, and  re-enters  under  deed  and  mortgage  ex- 
ecuted by  their  trustees,  they  cannot  repudiate 
the  transaction,  and  hold  under  their  ftrist  con- 
tract of  purchase. 

3.  Where,  in  an  action  for  possession  of  real- 
ty, defendants  set  up  a  mortgage  to  plaintiff, 
and  pray  its  cancellation,  plaintiffs  may  amend 
by  asking  a  foreclosure  of  the  mortgage. 

Appeal  from  superior  .court,  Pitt  county; 
Hoke,  Judge. 

Action  by  C.  D.  Rountree  and  wife  against 
Csesar  Blount  and  others.  From  a  Judgment 
in  favor  of  plaintiffs,  defendants  appeal;  Af- 
firmed. 

A.  M.  Moore,  for  appellants.  Jarvls  & 
Blow,  for  appellees. 

DOUGLAS,  J.  This  is  an  action  to  fore- 
close a  mortgage  given  by  the  defendant 
trustees  upon  the  church  property  In  their 
charge.  The  essential  facts  appear  to  be  as 
follows:  Some  time  about  the  year  1877  the 
Hickory  Hill  colored  Baptist  Church,  of 
which  the  defendants  are  trustees,  bought 
the  lot  in  controversy  from  Charles  Rountree, 
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father  of  the  present  plalntUI,  for  the  sum 
of  $350,  payable  in  Installments,  and  erected 
a  church  thereon.  The  defendants  claim 
that  the  purchase  money  has  been  fully  paid, 
and  that  they  are  therefore  the  owners  of 
the  land.  The  plaintiffs  deny  that  the  de- 
fendants ever  paid  for  the  land.  It  is  ad- 
mitted that  the  defendants  never  received 
any  deed  from  Oharles  Rountree,  and  tiiat 
the  only  deed  they  have  to  the  land  is  that 
executed  by  the  plaintiffs.  This  they  seek 
to  repudiate,  with  the  resulting  mortgage,  on 
the  ground  that  their  trustees  had  no  au- 
thority to  purchase,  that  at  the  time  of  said 
alleged  purchase  they  were  the  equitable  own- 
ers of  said  land,  and  that  upon  their  re-entry 
thereon  they  were  remitted  to  their  former 
rights.  We  do  not  think  that  their  conten- 
tions can  be  sustained. 

It  appears  from  the  apparently  nncontra- 
dicted  evidence  that  on  the' 12th  day  of  Feb- 
ruary, 1889,  the  plaintiffs  were  in  possession 
of  said  property,  which  had  been  abandoned 
by  the  congregation  of  said  church  upon  be- 
ing notified  of  the  plaintiffs*  claim  of  owner- 
ship; that  on  said  day  T.  A.  Wilks,  G.  H. 
Henheran,  and  Simon  Harris,  as  trustees  of 
said  church,  purchased  the  said  property  from 
plaintiffs  for  the  sum  of  $450,  payable  in  18 
installments  of  $25  each,  becoming  due  every 
three  months^  received  a  deed  therefor,  and 
executed  back  to  the  plaintiffs  the  mortgage 
in  question  to  secure  the  purchase  money; 
that  immediately  after  said  purchase,^  and  in 
consequence  thereof,  the  congregation  moved 
back  into  said  church,  and  still  remain  In 
possession;  and  that  only  one  of  said  last- 
named  installments  has  been  paid.  The  de- 
fendant Gsesar  Blount,  referring  to  the  aban- 
donment of  th^  property,  testified  as  follows: 
"Xhe  congregation  said  that  before  they 
would  pay  any  more— having  paid  it  once— 
they  would  leave  the  property,  and  did  go 
away,  and  take  the  bell."  Again,  on  cross- 
examination,  he  said:  "We  moved  out  be- 
cause the  plaintiff  claimed  it,  and  moved 
back  because  he  told  us  we  could.  The  en- 
tire congregation  moved  out  when  the  present 
Mr.  Rountree  claimed  the  pr<9erty,  and  mov- 
ed back  because  he  told  us  we  could.  After 
the  notes  and  mortgages  were  executed,  the 
entire  congregation  went  back  into  the  pos- 
'  session  of  the  church  under  the  contract  made 
by  the  trustees  with  plaintiff,  to  wit,  the 
deed  from  present  plaintiff  and  the  mortgage 
and  notes  now  sued  on." 

We  agree  with  his  honor  that  the  congre- 
gation, by  resuming  possession  and  control 
of  the  church  under  the  purchase  made  by 
their  trustees,  ratified  such  purchase,  and 
cannot  now  be  heard  to  contest  the  validity 
of  the  mortgage  on  the  sole  ground  that  it 
was  ultra  vires.  The  learned  counsel  for  the 
defendants  admits  that  they  cannot  repudiate 
the  mortgage  and  hold  the  deed,  but  contends 
that  they  can  repudiate  the  entire  transac- 
tion, and  hold  under  their  first  contract  of 
purchase.    Whatever  may  have  been  their 


original  rights  under  tilat  contract,  which 
does  not  appear  ever  to  have  been  in  writing, 
and  which  did  not  pretend  to  convey  the  legal 
title,  we  do  not  think  that  they  are  now  avail- 
able. At  the  plaintiffs'  demand,  they  volun- 
tarily surrendered  possession,  and  subsequent- 
ly re-entered  as  their  vendees.  Even  if  they 
could  now  repudiate  the  deed,  which  we  think 
they  fully  ratified,  they  certainly  could  not 
retain  possession,  and  deny  the  title  of  hiia 
under  whom  they  entered.  We  think  this 
question  is  settled  by  the  decision  of  this 
court  in  Farmer  v.  Pickens,  83  N.  O.  549. 
We  do  not  mean  to  say  that  a  party  In  pos- 
session admits  the  title  of  another  by  tak- 
ing merely  a  quitclaim  deed,  nor  even  when 
out  of  possession,  if  he  does  not  enter  under 
such  deed.  The  statute  of  limitations  was 
not  available  on  account  of  the  admitted 
break  in  the  defendants*  possession. 

Neither  was  there  error  in  permitting  the 
plaintiffs  to  amend  their  complaint  so  as  to 
ask  for  a  foreclosure  of  the  mortgage,  as  no 
Injustice  appears  to  have  been  done  to  the 
defendants.  In  fact  the  defendants  In  their 
original  answer  themselves  set  op  the  fact 
of  the  mortgage,  and  ask  to  have  It  canceled. 
The  judgment  of  the  court  below  Is  affirmed. 


(129  N.  C.  42) 

HUGHES  et  al.  v.  PRITCHARD  et  al. 

(Supreme  Oourt  of  North  CarollDa.    Sept.  18, 

1001.) 

CONTINUANCB-CONDITION  OP  GRANTINO- 

BONDS-JUDGMENT  AGAINST  8URB- 

TY— APPEAL. 

1.  Where,  In  an  action  to  have  defendant  de? 
dared  trustee  of  realty,  and  for  damages  for 
rents  and  profits,  defendant,  to  secure  contin- 
uance, gives  bond  conditioilled  to  pay  plaintiffa 
snoh  damages  as  may  be  recovered  for  rents 
and  profits  received  by  him,  and  the  recovery 
for  rents  and  profits  is  for  more  than  the  pen- 
alty of  the  bond,  jadgment  may  properly  be 
given  for  the  full  amount  of  the  penalty  against 
the  surety. 

2.  Where,  in  an  action  to  have  defendant  de- 
dared  trustee  of  realty,  and  for  damages  for 
rents  and  profits,  judgment  is  given  against  the 
surety  on  a  bond  conditioned  to  pay  such  dam- 
ages as  may  be  recovered  against  defendant 
on  account  of  rents  and  profits  received,  with 
stay  of  execution  until  the  amount  due  defend- 
ant on  his  plea  of  betterments  is  ascertained, 
an  appeal  by  the  surety  before  the  amount  of 
sudi  betterments  is  ascertained  is  premature. 

Douglas,  J.,  dissenting. 

Appeal  from  superior  court,  Camden  coun- 
ty; Allen,  Judge. 

Action  by  Mary  B.  Hughes  and  another 
against  D.  T.  Pritchard  and  others.  From 
a  judgment  for  plaintiffs,  defendant  Isaac 
Burnham  appeals.    Dismissed. 

J.  H.  Sawyer,  for  appellant  B.  F.  Ajdlett 
and  John  H.  Small,  for  appeUeea 

CLARK,  J.  If  this  were  an  action  of 
ejectment,  and  the  bond  in  question  had  been 
that  required  by  Code,  S  237,  the  surety  there- 
on would  be  liable  only  for  rents  and  profits 
pending  litigation  and  subsequent  to  tHhig 
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the  bond.  But  such  is  not  the  case.  The 
appellant,  surety  on  the  bond,  correctly  states 
the  purport  of  the  litigation  as  follows  in  his 
answer  to  the  motion  for  Judgment  on  the  . 
bond:  '*The  plaintiffs  brought  this  action 
against  the  defendant  to  have  him  declared 
trustee  for  them  of  two-thirds  of  the  prop- 
erty described  In  their  complaint,  and  to  re- 
cover damages  for  renta  and  profits  during 
his  occupancy  of  the  same."  The  cqmplaint 
set  out  that  such  wrongful  perception  of 
rents  and  profits  had  continued  since  March 
8»  1886,  and  amounted  to  $10,000.  The  pray- 
er for  relief  Is  to  recof er  the  accrued  rents 
and  profits  thus  taken  by  the  defendant  as 
trustee,  and  for  a  reference  to  ascertain 
amount  of  same,  and  for  a  decree  that  de- 
fendant was  trustee  as  to  two-thirds  of  the 
realty,  and  should  convey  same  to  plaintiffs. 
Complaint,  answer,  and  replication  were  filed 
at  spring  term,  superior  court,  18^6.  At  trial 
term  in  fall,  1806,  the  defendant  aslsed  and 
was  allowed  a  continuance,  but  was  required 
to  file  a  bond  in  the  sum  of  $500,  which  he 
did,  with  the  appellant  as  surety,  which  bond 
Is  conditioned  to  pay  plaintiffs  "such  dam- 
ages as  they  may  recover  against  defendant 
on  account  of  rents  and  profits  received  by 
him  from  the  land  in  controversy."  The 
complaint  alleged  the  receipt  of  same  by  de- 
fendant as  trustee  for  10  years,  and  the  re- 
covery thereof  was  one  of  the  substantive 
reliefs  demanded.  At  fall  term,  1807,  the 
cause  was  tried,  when  the  Jury  found  all  the 
issues  In  favor  of  plaintiffs,  and  that  the 
rents  and  profits  taken  by  defendant  as  trus- 
tee had  averaged  $400  per  annum  from  Jan- 
uary, 1886.  Judgment  was  rendered  that  de- 
fendant was  trustee,  as  alleged  in  complaint; 
that  he  should  convey  two-thirds  interest  in 
the  realty  to  plaintiffs;  that  they  recover 
the  rents,  as  above  stated;  and  that,  after 
applying  a  bond  for  $2,500,  held  by  defend- 
ant against  one  of  plaintiffs  (set  up  by  de- 
fendant in  the  answer),  the  balance  due  by 
defendant  for  rents  and  profits  wrongfully 
appropriated  by  him  was  $1,046.  The  de- 
fendant then  set  up  a  plea  for  betterments* 
and  plaintiffs  moved  for  Judgment  on  the 
bond  given  with  appellant  as  surety  at  fall 
term,  1806,  when  a  continuance  had  been 
granted  the  defendant  The  court  gave  Judg- 
ment thereon,  but  stayed  execution  until  the 
amount  of  allowance,  if  any,  to  defendant  by 
way  of  betterments  should  be  determined. 
The  bond  given  by  defendant  with  appellant 
as  surety  at  fall  term,  1896,  was  not  the  de- 
fense bond  (under  Code,  S  237)  required  as 
a  condition  precedent  to  filing  an  answer  in 
ejectment,  and  which  would  only  cover  the 
rents  and  profits  pending  litigation.  But  it 
was  evidently  given,  and  the  appellant  so 
avers  in  his  brief,  in  compliance  with  the 
terms  imposed  on  defendant  for  a  continu- 
ance at  that  term,  which  terms  rested  in  the 
sound  discretion  of  the  Judge.  The  wording 
4tf  the  bond  indicates  that  it  was  partial  se- 
curity for  the  rents  and  profits  sued  for  in 
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the  complaint,  alleged  to  have  been  converted 
by  defendant  in  breach  of  trust,— the  bond 
says  ''rents  and  profits  received  by  said 
Pritchard,"— evidently  meaning  those  already 
received,  as  alleged,  and  sued  for.  The  fu- 
ture rents  and  profits  up  to  the  trial  were 
soon  thereafter  secured  by  the  appointment 
of  a  receiver.  It  seems  to  us  that  the  bond 
given  by  appellant  was  additional  security 
for  the  personal  liability  already  incurred  by 
defendant  and  its  execution  was  a  condition 
imposed  by  the  court  to  balance  the  favor 
extended  to  defendant  of  not  being  forced 
to  trial  at  that  term. 

The  balance  of  recovery  against  defendant 
by  reason  of  rents  and  profits  wrongfully 
converted  by  him  being  adjudged  more  than 
the  penalty  of  the  bond  executed  by  appel- 
lant as  surety,  the  court  did  not  err  in  giv- 
ing Judgment  for  full  amount  of  same  against 
surety.  His  rigbts  are  fully  safeguarded  by 
the  further  order  staying  execution  till  the 
amount,  if  any,  found  to  be  due  to  the  de- 
fendant on  his  plea  of  betterments,  etc. 
(which  latter,  by  consent  is  under  reference), 
shall  have  been  credited  on  the  balance  of 
$1,046  adjudged'  due  by  him.  As  on  such 
reference  it  is  possible  the  credits  allowed  de- 
fendant for  betterments,  etc.,  may  exceed 
the  $1,046  balance  adjudged  due  by  him,  this 
appeal  by  the  surety  may  prove  to  be  entirely 
unnecessary,  and  is  therefore  premature.  He 
should  have  noted  his  exceptions,  and  could 
appeal  only  from  the  final  Judgment  Appeal 
dismissed. 

DOUGLAS,  J^  dissents. 


(ll»  N.  C.  68) 

MITCHELL  V.  BAKER  et  ux. 

(Supreme  Court  of  North  Carolina.    Oct  1, 

1901.) 

CBRTIORARI— CASE   ON  APPBAI#-AMENDMBNT 
— lACHBS— BXCEPTION& 

1.  Where  an  appeal  is  docketed  and  printed 
before  the  call  of  the  district  at  a  certain  term, 
a  writ  of  certiorari  will  not  issue  at  the  suc- 
ceeding term  for  an  amendment  In  the  case  on 
appeal  on  a  statement  from  the  trial  judge 
that  he  is  willing  to  make  it  because  of  laches. 

2.  Under  Code,  §  550,  requiring  that  excep- 
tions in  the  case  on  appeal  shall  be  specifically 
stated,  where  there  are  several  propositions  of 
law  involved,  an  exception  merely  *'to  the 
charge  as  given"  will  be  disregarded  on  ap- 
peal, as  too  generaL 

Appeal  from  superior  court  Lenoir  county; 
Allen,  Judge. 

Action  by  A  Mitchell  against  J.  F.  Baker 
and  wifa  From  a  Judgment  In  favor  of  de- 
fendants, plaintiff  appeals.    Affirmed. 

Shepherd  &  Shepherd,  for  appellant  N. 
J.  Rouse  and  J.  H.  Pou,  for  appellees. 

CLARK,  J.  The  appellant  moves  for  a 
vrrit  of  certiorari  for  an  amendment  in  the 
case  on  appeal,  upon  a  statement  from  the 
trial  Judge  that  he  is  willing  to  make  it 
The  motion  comes  too  late.    The  appeal  was 
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docketed  and  printed  before  the  call  of  the 
district  at  last  term,  and  with  proper  dili- 
gence the  motion  should  have  been  made  in 
time  to  have  the  case  heard  at  last  t^m,  or 
at  least  at  the  call  of  the  district  at  that 
term.  It  is  lachee  to  wait  till  this  term, 
with  the  result  that  if  allowed  there  would 
be  another  delay  of  six  months.  He  who 
seeks  a  certiorari  must  negative  laches. 
State  ▼.  Grlffls,  117  N.  G.  TOG,  23  S.  E.  164; 
Peebles  v.  Braswell,  107  N.  a  68,  12  S.  E.  44. 
The  sole  exception  in  the  case  on  appeal 
is  "to  the  charge  as  given."  That  this  is  too 
general  and  must  be  disregarded  is  apparent 
upon  the  face  of  the  statute  (Code,  S  550), 
which  requires  that  exceptions  shall  be  spe- 
cifically stated,  and  the  point  has  been  ruled 
in  over  50  cases,  many  of  which  are  col- 
lected In  CHark'B  Code  (3d  Ed.)  pp.  513,  514, 
773.  The  only  exception  to  this  rule  is  when 
there  is  only  one  proposition  of  law  in  the 
charge,  but  that  is  not  tne  case  here.  There 
being  no  exceptions  in  the  case  on  appeal, 
and  no  errors  upon  the  face  of  the  record 
proper,  the  Judgment  below  is  affirmed. 


029  N.  c.  80) 

FRAZIER  V.  FRAZIER  et  al. 

(Snftt'eme  Oourt  of  North  Oarolina.    Sept.  18, 

1901.) 

MORTGAOBS— DBBD8    ABSOLUTE— BVIDBNCB— 

SUPPICIBNCY. 

Where  a  grantee  and  his  devisees  have 
been  in  nndistnrbed  poesession  for  years,  cul- 
tivating and  using  the  land,  and  there  is  no 
evidence  that  the  clause  of  redemption  was 
omitted  from  the  deed  through  ignorance,  mis- 
take, or  fraud,  the  conveyance  will  not  be  de- 
dared  a  mortgage. 

Appeal  from  superior  court,  Greene  coun- 
ty; Moore,  Judge. 

Action  by  D.  B*  Frazler  against  Penlna 
Frazier  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

T.  B.  Womack,  for  appellant  H.  G.  Con- 
nor &  Son,  for  appellees. 

CLARK,  J.  To  convert  a  deed  absolute 
on  its  face  into  a  mortgage  it  must  appear 
that  the  clause  of  redemption  was  omitted 
through  Ignorance,  mistake,  fraud,  or  undue 
influence.  There  is  no  evidence  of  this.  On 
the  contrary,  the  plaintiff's  testimony  is  that 
he  declined  to  execute  a  mortgage.  To  cause 
a  deed  to  be  decreed  in  trust  there  must  be 
strong  evidence  of  such  agreement,  and  proof 
of  such  intention  must  be  made,  not  by  sim- 
ple admission  of  the  parties  thereafter,  but 
there  must  be  proof  of  facts  and  circumstan- 
ces dehors  the  deed  inconsistent  with  the 
idea  of  absolute  purchase;  otherwise,  the 
solemnity  of  deeds  would  always  be  subject 
to  **the  slippery  memory  of  witnesses."  Kel- 
ly V.  Bryan,  41  N.  C.  283;  Porter  v.  White, 
128  N.  C.  42,  88  S.  B.  24.  If  the  transaction 
is  a  sale  with  power  to  repurchase,  there  is 
no  equity  to  interfere.  Adams,  Eq.  Ill,  and 
cases  there  cited.    Here  such  circumstances 


are  wholly  lacking.  On  the  contrary,  the 
grantee  went  into  possession  at  the  end  el 
the  year,  it  being  already  rented  out,  aid 
put  up  buildings,  and  cleared  one-half  of  fbn 
land  for  cultivation,  and  he  and  his  devisees 
have  been  In  undisturbed  possession  Mnce 
1883.  There  is  an  allegation  that  the  graia- 
tee  made  a  contemporaneous  parol  agreement 
to  reconvey  upon  repayment  of  the  purchase 
money,  but  there  is  no  evidence  of  such  re- 
payment The  plaintiff  relies  upon  an  alle- 
gation that  the  rents  and  profits  should  be 
applied  to  repayment  of  the  purchase  money, 
but  there  is  no  proof  whatever  of  such  agree- 
ment In  sustaining  a  demurrer  to  the  evi- 
dence, there  was  no  error. 


(129  N.  C.  34) 

BRITB  V.  MT.  AIRY  MFG.  CO. 

(Supreme  Court  of  North  Carolina.     S^>t  18, 

1901.) 

CONTRACT— C0NSTRUCTI0N-<5UBSTION   FOR 

COURT. 
In  an  action  for  breach  of  contract  in  fail- 
ing to  send  plaintiff  the  quantity  of  goods  or- 
dered, the  only  evidence  as  to  such  qnantlCy 
was  defendant's  letter  statins  that  the  good8 
would  have  to  be  shipped  in  Tots  of  70  or  100 
tons,  and  plaintiff's  letter  of  4  days  later  that 
defendant  could  ship  him  65  tons  of  cotton  fer- 
tilizer and  5  tons  of  bone  fertilizer.  Heidi  that 
the  construction  of  the  contract  was  a  matter 
of  law,  and  an  instruction  that  there  was  no 
evidence  that  defendant  contracted  for  more 
than  75  tons  was  improperly  refused. 

Appeal  from  superior  court  Pamlico  coun- 
ty; McNeill,  Judge. 

Action  by  C.  E.  Brite  against  the  Mt  Airy 
Manufacturing  Company.  From  a  Judgment 
in  favor  of  plaintifl,  defendant  appealed. 
Reversed. 

W.  D.  Mclver,  for  appellant  Simmons  & 
Ward,  for  appellee. 

MONTGOMERY,  J.  The  original  contract 
between  the  plaintiff  and  the  defendant  un- 
der which  the  plaintiff  was  made  the  agent 
of  the  defendant  to  sell  fertilizers  on  com- 
mission, and  for  an  alleged  breach  of  which 
by  the  defendant  the  plaintiff  has  brought 
this  action,  is  in  writing,  with  the  exception 
of  the  quantity  of  fertilizers  to  be  sold.  Up- 
on the  trial  the  plaintiff  Introduced  a  batch 
of  letters  from  the  defendant  to  prove  that 
the  quantity  of  fertilizers  was  afterwards 
Agreed  to  be  100  tons,  and  he  also  testified 
that  on  December  29,  1895,  he  wrote  to  the 
defendant  ordering  100  tons.  In  one  of  the 
letters  referred  to,  of  date  December  8,  1895. 
the  defendant  wrote:  "We  will  ship  you  the 
100  tons  of  goods  as  follows,"  and  then  fol- 
lows the  manner  and  terms  on  which  the 
agent  was  to  sell  to  his  customers.  On  the 
23d  of  December,  1895,  the  defendant  in  one 
of  the  letters  said:  "We  are  thinking  of 
sending  you  the  100  tons."  In  another  of 
the  letters,  dated  December  31,  1895,  the  de- 
fendant WTote  (as  the  plaintiff  testified  on 
the  trial,  hi  answer  to  his  letter  of  the  29tb 
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ot  the  same  month):  "AH  right  hut  we  want 
to  ship  the  goods  in  one  lot  from  here,  as 
we  made  prices  on  a  basis  of  one  dollar 
freight  from  Baltimore,  and  we  have  to  ship 
in  lots  of  70  to  100  tons  to  get  the  rate."  On 
the  cross-examination  the  plaintiif  admitted 
that  he  wrote  to  the  defendant  on  January 
3d  following  a  letter  in  these  words:  "Youitt 
of  the  31st  received,  and  contents  noted. 
Will  say  yoo  can  ship  me  65  tons  of  cotton, 
com,  etc,  and  five  tons  of  dissolved  bone 
phosphate  goods.  Ton  can  ship  them  to 
Newbeme,  and  deliver  them  to  the  Eastern 
Dispatch  Line,  and  then  I  can  take  charge 
of  them,  and  have  them  shipped  where  I 
want  them.  I  have  made  arrangements  to 
get  them  shipped  from  Newbeme  to  where  I 
want  them  to  go,  and  Inclosed  find  $5,  for 
which  give  me  credit  on  my  note.  Hoping 
this  win  be  all  right  Let  me  hear  from 
you  soon.  You  can  ship  any  time,  but  try 
and  ship  by  the  20th." 

Among  other  instructions  asked  by  defend- 
ant's counsel  was  one  that  the  Jury  be  told 
that  "there  was  no  evidence  that  defendant 
contracted  for  a  larger  number  of  tons  than 
75  tons  shipped.*'  The  case  was  made  up  by 
his  honor,  counsel  having  disagreed,  and  his 
honor  states  that  the  instruction  was  modi- 
fled  and  given  in  the  general  charge.  We 
have  examined  vety  carefully  the  charge, 
and  we  find  ,no  allusion  to  the  instruction, 
directly  or  as  a  matter  of  inference.  We 
think  it  ought  to  have  been  given  as  request- 
ed. The  entire  correspondence,  undisputed 
and  admitted,  shows  what  the  contract  was; 
and,  that  being  so,  its  construction  was  a 
matter  of  law.  The  defendant's  letter  of 
December  31st  and  the  plaintiff's  letter  of 
January  3d  were  the  termination  of  the  cok^ 
respondence  concerning  the  quantity  to  be 
delivered  under  the  contract,  and  settled  that 
matter. 

The  defendant's  second  and  third  prayers 
for  instruction  were  properly  refused,  and  he 
got  the  benefit  of  the  fifth  in  the  general 
charge.    New  trial. 


029  N.  c.  86) 

BOWERS  V.  J.  B.  WORTH  00. 

(Supreme  Oourt  of  North  Carolina.    Sept  18, 

1901.) 

SALES-CONTRACT— DBLIVRRT   OF   GOODS- 

RBCOVBRT. 

1.  Where,  In  accordance  with  a  contract,  a 
seller  delivers  a  number  of  bags  of  peanuts  to  a 
carrier  under  the  contract  for  sliipment  on  the 
date  fixed,  the  fact  that  two  days  later  he  pla- 
ced a  number  of  other  bags  in  the  car,  with 
the  station  agent's  consent,  and  the  bill  of  lad- 
ing was  changed  so  as  to  include  the  latter 
bags,  such  transaction  in  no  way  delaying  ship- 
ment, will  not  prevent  recovery  for  the  original 
nnmber  of  bags,  since  such  transaction  dla  not 
work  any  damage  to  the  buyer. 

2.  The  agency  of  the  officers  of  a  railroad 
company  to  a  consignee  after  delivery  of  goods 
extends  only  to  goods  rightfully  shipped,  and 
which  belonged  to  such  consignee  when  shipped 
or  delivered  for  shipment 

Montgomery,  J.,  dissenting. 


Appeal  from  superior  court,  Hallf&x  coun- 
ty; McNeill,  Judge. 

Action  by  J.  B.  Bowers,  trading  under  the 
firm  name  of  Bowers  &  Co.,  against  the  J.  B. 
Worth  Company.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

W.  A.  Dunn,  for  appellant  Claude  Kitch- 
In,  for  appellee. 

FURCHES,  a  J.  This  Is  an  action  for 
breach  of  contract  In  the  sale  of  a  car  load 
of  peanuts,  growing  out  of  the  following  con- 
tract and  agreed  state  ot  facts:  That  on  Oc- 
tober 13,  1899,  plaintiff  and  defendant  made 
the  following  contract:  ''Messi  Bowers  & 
Co.:  We  are  in  the  market  for  a  car  of 
Spanish*  and  if  you  have  anything  to  offer, 
would  be  glad  to  hear  from  you  at  the  low- 
est possible  price.  Of  course,  offer  must  be 
for  immediate  shipment  Truly  yours,  J.  B. 
Worth  Co;  Better  wire  If  you  can  offer  any- 
thing.*' To  which  Bowers  &  Co.  replied  by 
telegram  on  October  17th:  "Can  buy  car  of 
Spanish  at  75  cents.  Ship  on  Saturday."  To 
which  telegram  defendant  replied  on  same 
day  as  follows:  "Accept  car.  Must  be  dean, 
dry  goods;  shipment  not  later  thain  Satur- 
day." (2)  That  on  the  Saturday  referred  to^ 
being  October  2l8t,  the  plaintiff  did  deliver 
at  the  warehouse  of  the  Wilmington  &  Wel- 
don  Railroad  Company  in  Scotland  Neck,  N. 
C,  223  bags  of  Spanish  peanuts,  and  took 
bill  of  lading  for  the  same,  which  were  con- 
signed to  the  defendant  (3)  That  on  the 
23d  day  of  October  the  plaintiff,  by  permis- 
sion of  the  agent  of  tlie  railroad  company, 
opened  the  car  in  which  the  223  bags  of  pea- 
nuts had  been  put,  and  placed  therein  33 
bags  more  of  Spanish  peanuts,  and  the  bill 
of  lading  was  changed  to  correspond  with 
the  number  of  bags  actually  in  the  car.  (4) 
That  said  change  was  without  the  knowledge 
or  consent  of  the  defendant  (5)  The  pea- 
nuts were  tendered  to  the  defendant  in  Pe- 
tersburg, Ya.,  and  the  defendant  refused  to 
accept  the  same.  (0)  It  is  admitted  that  223 
bags  is  a  car  of  peanuts,  and  that  256  bags 
is  a  car  of  peanuts.  (7)  That  a  delivery  of 
a  car  of  peanuts  at  any  time  on  Saturday, 
the  21st  day  of  October,  to  the  railroad  com- 
pany, and  taking  bill  of  lading  therefor, 
would  be  a  shipment,  within  the  meaning 
of  said  contract,  and  that  they  complied  with 
this  contract  provided  the  facts  heiielnbefore 
recited  do  not  constitute  a  breach  of  said 
contract  (8)  That  the  plaintiffs  are  entitled 
to  recover  the  sum  of  $98,  with  interest  there- 
on from  the  2l8t  day  of  October,  1899,  if 
they  have  complied  with  said  contract  (9) 
That  the  said  peanuts  left  on  the  first  freight 
train  leaving  Scotland  Neck  after  Saturday, 
October  2l8t,  for  defendant  at  Petersburg. 

It  will  be  seen  that  the  contract  was  to 
ship  the  peanuts  by  the  following  Saturday, 
which  was  the  2l8t  day  of  October,  1899, 
the  contract  being  made  on  the  13th  of  Oc- 
tober.   It  is  agreed  that  223  bags  of  peanuts 
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iB  a  car  load,  and  It  Is  agreed  that  the  plain- 
tiff deUvered  to  the  railroad  agent  at  Scot- 
land Neck,  for  shipment  to  the  defendant, 
223  bags  of  peanuts  on  Saturday,  October 
21st,  which  -was  in  time,  and  a  compliance 
with  the  terms  of  the  contract  If  nothing 
more  had  been  done,  it  is  admitted  that 
plaintiff  would  have  been  entitled  to  recover 
and  to  the  judgment  In  this  case.  But  it  la 
admitted  that  on  Monday,  the  23d  of  Octo- 
ber, and  after  the  223  bags  of  peanuts  had 
been  placed  in  the  car.  for  shipment,  the 
plaintiff  took  33  bags  of  peanuts  to  said 
depot,  and,  with  the  conaent  of  the  depot 
agent,  put  them  ip  the  car  with  those  de- 
livered on  Saturday,  and  the  bill  of  lading 
was  then  changed  so  as  to  include  the  33 
bags  delivered  on  Monday.  It  Is  also  agreed 
that  this  did  not  delay  the  shipment  of  the 
peanuts  delivered  on  Saturday.  It  was  ad- 
mitted and  stated  on  the  argument  that 
plaintiff  could  not  recov^  for  the  33  bags 
delivered  on  Monday,  and  that  they  were  not 
included  In  the  Judgment  appealed  from.  Up- 
on the  peanuts  reaching  Petersburg,  the  de- 
fendants refused  to  receive  them.  .  So  the 
case  comes  down  to  this:  Did  the  placing  the 
33  bags  on  Monday  in  the  car  with  the  223 
bags  prevent  the  plaintiff  from  recovering. for 
the  223  bags  delivered  on  Saturday?  The 
delivery  of  the  223  bags  on  Saturday  was  a 
compliance  with  the  contract,  and  the  pea- 
nuts at  once  became  the  property  of  the  de- 
fendant, and  he  had  the  right  to  sue  for  and 
recover  them  in  claim  and  delivery  proceed- 
ings, and  the  plaintiff  had  no  more  right  to 
them  than  any  stranger  would  have  had. 
The  right  he  might  have  had,  over  that  of  a 
stranger  to  the  transaction,  was  the  right  of 
stoppage  in  transitu;  and  this  he  only  had. 
in  case  of  insolvency,  which  is  not  alleged, 
and  this  right  has  nothing  to  do  with  the 
case  before  us.  Suppose  the  223  bags  deliv- 
ered on  Saturday  had  not  been  put  In  the 
car  on  Monday,  when  plaintiff  delivered  the 
33  additional  bajgs.  Those  delivered  on  Sat- 
urday would  have  been  defendant's  peanuts, 
just  as  much  as  they  were  when  put  in  the 
car;  but  the  33  bags  delivered  on  Monday 
would  not  have  been,  because  defendant  had 
not  bought  them.  The  defendant  could  not 
have  recovered  them  by  action,  nor  would  he 
have  been  liable  for  them  until  he  accepted 
them.  This  we  think  is  clearly  so,  and  waa 
substantially  admitted  on  the  argument. 
What  difference  it  makes  that  the  plaintiff, 
With  the  consent  of  the  depot  agent,  was 
allowed  to  put  them  in  the  car  with  the  223 
bags  delivered  on  Saturday,  we  are  not  able 
to  see.  If  It  be  contended  that  the  depot 
agent  at  Scotland  Neck  was  the  agent  of 
the  defendant,  it  might  be  contended  that  he 
accepted  the  33  bags,  and  defendant  was  lia- 
ble for  them.  But  if  this  were  sov  we  do 
not  see  how  it  would  affect  the  right  of  the 
plaintiff  to  pay  for  the  223  bags  delivered 
on  Saturday. 
While  it  is  true  that  the  officers  of  the 


railroad  company  are  the  agents  of  the  con- 
signee after  the  goods  are  delivered,  this 
agency  only  extends  to  goods  rightfully  ship- 
ped, and  which  b^onged  to  the  consignee 
when  shipped,  ot  delivered  for  shipment 
They  cannot  be  the  agent  of  a  party  who 
does  not  own  the  goods,  and  haa  no  Interest 
in  them.  So,  whatever  the  depot  agent  may 
have  done  does  not  affect  the  case.  The 
judgment  should  be  affinned. 

MONTGOMERY,  J.  (dissenting).  The  plain- 
tiffs agreed  to  sell  to  the  defendants  a  car 
load  of  peanuts,  the  same  to  be  shipped  not 
later  than  the  following  Saturday  from  Scot- 
land Neck,  N.  C,  to  Petersburg,  Va.  On  the 
last-mentioned  day  the  goods  were  delivered 
to  the  agent  of  the  Wilmington  &  Weldon 
Railroad  Company  at  Scotland  Neck,  the  car 
load  consisting  of  223  bags.  The  bill  of  lading 
called  for  223  bags,  and  the  consignees  were 
the  defendants.  On  the  Monday  following, 
and  before  the  first  freight  train  left  the 
station  for  Petersburg,  the  plaintiffs,  by  per- 
mission of  and  with  the  consent  of  the 
freight  agent  and  without  the  defendants' 
knowledge  or  consent  opened  the  car,  placed 
therein  33  bags  of  peanuts  in  addition  to  the 
quantity  delivered  on  Saturday,  and  the  bill 
of  lading  was  altered  so  as  to  conform  to 
the  addition  to  the  car  load  of  the  33  bags. 
Among  the  other  facts  admitted,  it  was  agreed 
that  223  bags  of  peanuts  is  a -car  load,  and 
also  that  256  bags  is  a  car  load.  Upon  the 
arrival  of  the  peanuts  at  their  destination, 
the  car  load  of  256  bags  was  tendered  to  the 
defendants,  and  they  refused  to  receive  the 
same.  This  action  was  brought  by  the  plain- 
tiffs in  a  court  of  a  justice  of  the  peace  to 
recover  damages  for  an  alleged  breach  by 
the  defendants  of  the  contract  of  sale  and 
purchase.  The  defendants  admit  their  lia- 
bility, if,  as  a  matter  of  law,  the  plaintiffs' 
act  in  opening  the  car,  and  placing  therein 
the  additional  33  bags  of  peanuts,  and  the 
tender  of  the  256  bags  to  the  defendants,  was 
not  a  breach  of  the  contract  on  the  part  of 
the  plaintiffs.  It  does  not  appear  from  the 
agreed  and  admitted  facts  whether  the  de- 
fendants knew  of  the  change  made  by  the 
plaintiffs  in  the  original  shipment  but  as 
no  reason  is  given  why  the  defendanta  re- 
fused the  same,  we  must  take  it  that  the 
refusal  was  because  of  the  act  of  the  plain- 
tiffs in  opening  the  car,  and  putting  In  the 
additional  33  bags,  and  the  tender  to  the 
plaintiffs,  through  the  railroad  company,  of 
the  car  load  of  256  bags,  instead  of  the  orig- 
inal shipment  of  223  bags.  The  contract  for 
the  purchase  of  the  peanuts  was  completed 
when  the  plaintiffs  on  Saturday  placed  In  the 
car  the  223  bags,  and  the  right  of  property 
therein  passed  to  the  defendants;  but  when 
the  plaintiffs,  with  the  consent  of  the  car- 
rier, took  possession  of  the  car  on  Monday, 
and  placed  therein  the  33  additional  bags, 
and  the  bill  of  lading  altered  to  meet  tbe 
added  quantity,  and  the  carrier  tendered  to 
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tbe  defendants  the  car-load  lot  of  256  bags,  \ 
tbe  defendants  had  the  right  to  refuse  the 
car  load  as  tendered.  The  contract,  as  we 
have  seen,  was  completed  on  Saturday,  when 
the  223  bags  were  delivered  to  the  carrier, 
and  if  the  defendants  had  received  the  car 
load  of  256  bags  with  a  knowledge  of  the 
facts,  they  would  have  been  bound  to  the 
plaintiffs  for  the  price  of  the  whole.  And 
this  view  is  in  no  way  inconsistent  with  the 
legal  effect  of  the  delivery  of  the  223  bags 
on  Saturday,  the  completion  of  the  contract, 
and  the  passing  of  tbe  property  to  the  de- 
fendants. The  plaintiffs,  and  the  carrier's 
agent,  by  their  interference  with  the  car  on 
Monday,  and  the  tender  to  deliver  the  256 
bags  in  Petersburg,  prevented  the  delivery 
of  the  true  quantity  bought  under  the  con- 
tract, and  the  defendants  were  not  compelled 
to  go  into  a  lawsuit  with  the  carrier  to  get 
possession  of  the  223  bags,— a  part  of  the 
goods  embraced  in  the  bill  of  lading,  and 
which  part  was  not  offered  to  be  delivered; 
and  the  plaintiffs,  therefore,  cannot  recover 
any  damages  against  the  defendants  for  do- 
ing what  they  had  a  right  to  do  under  the 
clrcumstancea. 


a29  N.  c.  tt) 

MOORE  et  al.  v.  MUTUAL  RESERVE 
FUND  LIFE  ASS'N  (two  cases).  TAYLOR 
V.  SAME.  ST.  JOHN'S  LODGE  v.  SAME. 
EULNCOOK  V.  SAME.  POPE  v.  SAME. 
FOT  et  nx.  v.  SAME.  BARNUM  v.  SAME. 
TI8DALE  et  al.  v.  SAME  (two  cases). 

(Supreme  Ottirt  of  North  Carolina.     Sep^.  18, 

1901.) 

INSXTRANCB— FOREIGN    CORPORATION— 8BRV- 
ICB  or  PROCESS— POWBR  OP  AT- 
TORNEY—REVOCATION. 

1.  "Where  a  foreign  insurance  company,  as  a 
condition  to  doing  business  within  the  state, 
authorized  service  of  summons  on  the  insur- 
ance commissioner  so  long  as  the  company  had 
any  liabilities  remaining  unsatisfied  in  the 
state,  the  company  cannot  malie,  a  special  ap- 
pearance in  an  action  on  a  policy,  and  have  the 
service  of  process  on  the  insurance  commis- 
sioner set  aside  on  the  ground  that  plaintiff  has 
no  claim  against  it  for  which  it  is  liable,  since 
that  is  the  very  question  to  be  determined. 

2.  Where  a  foreign  insurance  company  gave 
a  power  of  attorney  to  tbe  insurance  commis- 
sioner, authorizing  service  of  process  on  him  as 
long  as  the  company  had  unsatisfied  liabilitieB 
in  the  state,  the  power  will  not  be  deemed  re- 
voked, the  company  having  admitted  outstand- 
iuR  liabilities  in  the  state. 

3.  Where  a  foreign  insurance  company,  as  a 
condition  to  doing  business  in  the  state,  gave  a 
power  of  attorney  to  the  insurance  commis- 
sioner, authorizing  a  service  of  process  on  such 
commissioner,  such  power,  being  contractual  in 
its  nature,  and  given  in  consideration  of  the 
company  doing  business  within  the  state,  was 
irrevocable. 

Appeals  from  superior  court.  Craven  coun- 
ty; (3oble,  Judge. 

Actions  by  L.  J.  Moore,  L.  J.  Moore  and 
others,  G.  E.  Foy  and  wife,  N.  Tlsdale  and 
wife,  N.  Tlsdale  and  another,  E.  H.  Bar- 
num,  Taylor,  Hancock,  Pope,  and  St  John's 
Xiodge  against  the  Mutual  Reserve  Fund  Life 


Association.    From  a  Judgment  in  tarot  of 
defendant,  plaintiffs  appeal.    Reversed. 

Simmons  &  Ward  and  W.  W.  Clark,  for 
appellants.  Hinsdale  &  Lawrence,  Shepherd 
ft  Shepherd,  and  T.  B.  Womack,  for  appel- 
lee. 

FUROHES,  O.  J.  This  appeal  involves 
identically  the  same  question,  and  no  more, 
than  was  decided  by  this  court  at  its  last 
term  in  Biggs  v.  Association,  128  N.  O.  6,  87 
S.  E.  966,  and  we  are  bound  to  reverse  the 
Judgment  appealed  from  in  this  case,  or  to 
reverse  the  Judgment  of  this  court  made  at 
its  last  term.  There  is  no  question  of  the 
importance  of  this  that  may  not  be  sustained 
by  arguments  on  either  side.  While  the  de- 
fendant stands  before  this  court  Just  as  any 
other  foreign  corporation  would  stand,  it 
does  not  stand  Just  as  an  individual  would 
stand.  The  legislature  would  have  no  power 
to  prescribe  terms  to  an  individual  as  to 
whether  he  should  be  allowed  to  do  business 
in  this  state.  He  would  have  the  natural 
and  constitutional  right  to  do  business  here 
without  tbe  permission  or  comity  of  the  state. 
That  is  not  so  with  the  defendant  It  had 
no  right  to  do  business  here  without  the  per- 
mission of  the  state.  This  being  so,  the  state 
had  the  right  to  prescribe  the  terms  upon 
which  the  defendant  might  carry  on  its  busi- 
ness here.  The  state,  having  this  right  pre- 
scribed the  terms,  and  the  defendant  accept* 
ed  them,  and  proceeded  with  its  business. 
The  defendant  being  permitted,  proceeded  to 
make  contracts  with  citizens  of  the  state,  and 
became  liable  to  them  under  these  contracts. 
One  of  the  provisions  upon  which  defendant 
was  allowed  to  do  business  h^e  was  that 
James  B.  Toung,  insurance  commissioner, 
and  his  successors  in  office,  should  be  consti- 
tuted its  agent  upon  whom  service  of  process 
might  be  made,  and  that  said  agency  should 
continue  so  long  as  the  defendant  had  any 
liabilities  remaining  unsatisfied  In  this  state 
arising  from  or  out  of  its  said  business  of 
insurance.  The  plaintifl  alleges  that  the  de- 
fendant is  liable  to  him  for  a  breach  of  its 
contract  of  insurance,— a  liability  of  the  de- 
fendant remaining  unsatisfied.  If  plaintifTs 
contentions  are  true,  there  is  still  a  remain- 
ing liability  of  the  defendant  unsatisfied 
The  object  of  this  action  is  to  try  that  very 
question :  Is  the  defendant  liable  to  the  plain- 
tiff upon  a  breach  of  its  contract  of  insur- 
ance? But  the  defendant  comes  into  court 
makes  a  special  appearance,  and  in  the  face 
of  the  agreement  upon  which  it  was  allowed 
to  do  business  here  denies  that  it  has  violated 
its  contract  with  the  plaintiff,  and  therefore 
plaintiff  has  no  such  claim  against  it  as  plain- 
tiff alleges,  and  for  that  reason— that  is,  be- 
canse  the  defendant  says  it  is  not  liable  to 
the  plaintiff  for  anything— the  action  must 
stop.  We  cannot  adopt  such  arguments.  It 
was  the  duty  of  the  state  to  protect  its  citi- 
zens against  such  practices  as  It  seems  to  v 
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are  attempted  In  this  case.  It  seems  to  os 
that  the  defendant  Is  Improperly  attempting 
to  evade  a  liability  it  has  incurred  with  one 
of  its  patrons  it  had  Induced  to  deal  with  it 

We  do  not  feel  called  upon  to  discuss  the 
question  of  reyocabiUty  of  this  power  to 
Young  further  than  to  say  that  the  time 
fixed  in  the  act  of  the  legislature  and  in  the 
power  Itself  has  not  yet  been  reached,  as  the 
defendant  admits  that  it  still  has  outstanding 
liabilities  in  this  state.  It  is  conceded  that, 
as  a  general  rule,  a  principal  has  the  right 
to  revoke  a  power  of  attorney  at  any  time, 
whether  it  is  In  terms  irrevocable  or  not. 
But  to  this  general  rule  there  are  well-estab- 
lished exceptions,  as  where  it  is  coupled  with 
an  interest,  or  where  it  is  contractual  in  its 
nature,  given  for  a  consideration  and  for  the 
protection  of  some  one  or  some  interest  In 
our  opinion  this  power  fails  under  this  ex- 
ception to  the  general  rule.  It  was  contrac- 
tual in  its  nature,  was  given  upon  considera- 
tion that  defendant  should  have  the  right  to 
carry  on  its  business  in  this  states  and  for 
the  protection  of  those  who  should  deal  with 
the  defendant  We  have  not  dted  authori- 
ties, as  we  find  them  cited  in  the  case  of 
Biggs  V.  Association,  128  N.  a  6^  87  S.  E. 
955. 

There  is  error,  and  the  Judgment  of  the 
court  below  is  reversed.  The  cases  of  Tay- 
lor V.  Life  Association,  St  John's  Lodge  v. 
Life  Association,  Hancock  v.  Life  Associa- 
tion, Pope  V.  Life  Association,  Moore  and 
Wife  V.  Life  Association,  Foy  v.  Life  Asso- 
ciation, Bamum  v.  Life  Association,  TlsdaJe 
and  Wife  v.  Life  Association,  and  Tisdale  and 
Hackbum  v.  Life  Association,  all  involve  the 
same  point  as  that  involved  in  Moore  v.  Life 
Association,  and  were  argued  together,  and 
upon  the  ruling  of  the  court  in  the  first  case 
(Moore  v.  Life  Association),  the  Judgment  of 
the  court  below  is  reversed  in  all  of  them« 
Reversed. 
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1901.) 

DBBD-CONVBYANCB  OF  PEE— LIMITATION  IN 
DBBD-BXSMPTION  FROM  ORANTBB'S  DBBTS 
— LEOALITT— TBNANCT  IN  COMMON— EJECT- 
MENT. 

1.  A  deed  recited  that  the  grantor.  In  con- 
Bideration  of  the  sum  of  $20  per  annum  to  be 
paid  by  the  grantee  to  the  grantor  so  long  as 
the  latter  should  live,  did  convey  to  the  gran- 
tes^  his  heirs  and  assigns,  a  certain  tract  of 
land,  bat  that  it  was  agreed  that  the  deed  was 
made  in  consideration  of  the  land  being  exempt 
against  all  debts  oi  the  grantee,  but  tihat  if  he 
desired  to  sell  the  same  he  should  have  abso- 
lute power  to  do  so.  EM,  that  the  deed  con- 
veyed an  estate  in  fee  simple,  the  clause 
against  liability  for  the  debts  of  the  grantee 
being  incompatible  with  the  grant  of  the  fee- 
simple  estate  and  void. 

2.  Where  a  deed  recited  that  the  grantor 
transferred  and  conveyed  the  property  to  the 
grantee  and  his  heirs  and  assigns  in  considera- 
tion of  the  sum  of  $20  per  year  to  be  paid  the 
grantor  as  long  as  she  shotUd  live,  such  provi- 


sions as  to  payment  did  not  constitute  a  lien 
or  incumbrance  on  the  land. 

8.  One  tenant  in  common  may  recover  in  an 
action  of  ejectment  against  a  co-tenant. 

4.  Where  the  owner  of  a  tract  of  land  con- 
veyed the  eastern  half  to  C.  and  conveyed  the 
western  half  to  I.,  the  deed  to  L  describing  the 
land  by  giving  certain  boundaries,  bnt  not  con- 
taining any  beginning  point,  nor  course  and 
distance,  C.  and  I.  were  not  tenants  in  com- 
mon, inasmuch  as  the  specific  part  conveyed  to 
L  could  be  located  by  finding  the  adjacent 
boundaries  called  for  in  the  deed. 

Appeal  from  superior  court  Bdgecombe 
county;  McNeill,  Judge. 

Suit  by  John  Ricks  against  Cart»  Pope. 
From  a  decree  in  fSvor  of  defendant  plain- 
tiff appeals.    Reversed. 

It  was  admitted  that  the  titie  was  out  of 
the  state,  and  that  B.  A.  Johnson  had  tiUe  in 
fee  at  the  time  she  executed  to  Isaac  Pope 
the  deed  put  in  evidence  by  plaintiff,  to  wit: 
'This  deed,  made  on  4th  September,  1886, 
between  Elizabeth  Johnson,  of  the  first  part 
and  Isaac  Pope,  of  the  second  part  witness- 
eth  that  in  consideration  •  •  •  EUzabeth 
Johnson  do  bargain  and  sell  to  Isaac  Pope, 
his  heirs  and  assigns,  one-half  of  my  right 
and  interest  in  a  certain  tract  of  land  [de- 
scribing it].  It  is  furthermore  understood 
and  agreed  that  this  deed  is  made  in  consid- 
eration that  the  land  conveyed  be  exempted 
inviolate  against  all  debts  now  against  Isaac 
Pope  or  may  be  hereafter  contracted  by  him, 
but  should  Isaac  Pope  at  any  time  desire  to 
convey  said  tract  of  land,  that  he  shall  have 
absolute  power  to  do  so.  In  witness  where- 
of," etic.  "[Signed]  Elizabeth  A.  Johnson. 
[L.  S.]"  Duly  admitted  to  probats  snd  reg- 
istered. Plaintiff  then  put  in  evidence  a 
mortgage  deed  to  F.  M.  Rawlings,  conveying 
the  land  in  dispute  to  secure  a  debt  of  |200 
for  cash  and  store  account  due  on  November 
1,  1889,  with  power  of  sale  In  case  of  default 
in  payment  of  the  debt  evidenced  by  a  sea^ 
ed  note.  Mortgage  was  duly  executed,  deliv- 
ered, probated,  and  registered.  The  privy 
examination  of  Mrs.  Pope  was  duly  taken  by 
a  Justice  of  the  peace  and  registered  as  to 
Isaac  Pope  and  wife.  As  to  Elizabeth  A. 
Johnson  (the  same  as  B.  A.  Johnson),  W.  B. 
Bullock  was  witness  to  the  mortgage,  and  it 
was  XKTobated  as  to  B.  A.  Johnson  as  follows: 
"The  execution  of  the  foregoing  inatrumoit 
was  this  day  acknowledged  before  me  by  W. 
B.  Bullock,  the  grantor,  for  the  purposes 
therein  expressed.  Let  the  same,  with  this 
certificate,  be  registered.  This  29th  day  of 
January,  1889."  Signed  by  the  justice  of  the 
peace.  It  was  adjudged  to  be  admowledged 
in  due  form  by  the  derk  of  the  superior  court 
and  was  ordered  to  be  registered,  and  was 
registered.  Defendant  objected  to  the  mort- 
gage as  not  being  registered  as  to  B.  A.  John- 
son. Plaintiff  examined  Rawlings,  who  tes- 
tified: **I  know  Bullock  was  subscribing  wit- 
ness to  the  mortgage  as  to  B.  A.  Johnson. 
He  is  dead.  I  know  his  handwriting." 
Mortgage  admitted  in  evidence.  Witness 
further  testified:    "I  know  the  land  described 
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In  mortgage,— same  land  conveyed  to  Isaac 
Pope  by  E.  A.  Johnson.  Isaac  Pope  went  in 
possession  In  1886»  when  he  purchased  of  B. 

A.  Johnson,  and  remained  in  possession  nntH 
I  sold  nnder  the  mortgage.  They  never  made 
bat  one  payment  on  the  note  of  $200  secured 
in  the  mortgage.  This  was  made  on  January 
1«  1890,  and  was  a  bale  of  cotton,  paid 
through  a  tenant  on  ihe  land  in  dispute, 
worth  $34.20.  This  is  the  only  payment  I 
sold  the  land  under  mortgage  on  August  7, 
1899,  after  due  advertisement,  and  plaintiff 
became  purchaser,  and  I  executed  and  de- 
livered to  him  a  deed  for  the  same.  After 
this  the  defendant  Garter  Pope  entered  upon 
the  land,  and  would  not  let  plaintiff  take  pos- 
session or  come  on  it"  Plaintiff  put  In 
evidence  deed  duly  executed  and  delivered  to 
Bawlings,  mortgagee,  on  August  7,  1899,  and 
duly  recorded  on  October  1,  1900.  It  was 
admitted  that  this  deed  was  in  due  form,  and 
conveyed  title  to  the  land  in  dispute,  pro- 
vided Rawlings  had  the  right  under  the  mort- 
gage to  convey;  and  It  was  admitted  by  de- 
fendant that  Rawlings  had  the  right  to  make 
the  conveyance  if  the  mortgage  had  been 
duly  recorded  as  to  E.  A.  Johnson,  and  if 
Isaac  Pope  and  wife  and  E.  A.  Johnson  had 
the  power  to  convey  title.  There  was  other 
evidence  offered  to  show  rental  value  of  the 
land  in  dispute,  and  the  execution  of  the 
mortgage  by  B.  A.  Johnson.  Plaintiff  rest- 
ed. Defendant  moved  for  judgment  as  of 
nonsuit  upon  the  evidence,  for  that  the  mort- 
gage as  to  B.  A.  Johnson  had  never  been  reg- 
istered, and  therefore  no  title  passed  to  plain- 
tiff. Motion  sustained,  and  plaintiff  except- 
ed and  appealed  from  the  Judgment  render- 
ed. 

Q.  M.  T.  Fountain,  for  appellant  John  U 
Brldgers,  for  appellee. 

FURCHES,  C.  J.  This  is  an  action  of 
ejectment,  in  which  the  plaintiff  undertakes 
to  establish  his  title  to  the  land  in  contro- 
versy by  a  deed  from  B.  A.  Johnson  to  Isaac 
Pope,  a  mortgage  from  Isaac  Pope  and  wife 
and  B.  A.  Johnson  to  F.  M.  Rawlings^  with 
power  of  sale,  and  a  deed  from  Rawlings, 
mortgagee,  to  plaintiff.  And  it  is  admitted 
that  B.  A.  Johnson  was  the  owner  of  the 
land  at  the  date  of  the  deed  from  her  to 
Isaac  Pope;  that  the  mortgage  from  Pope 
and  wife  and  B.  A.  Johnson  covered  and 
conveyed  the  land,  if  Pope  and  his  wife  bad 
the  right  to  convey  the  same;  and  that  the 
plaintiff  has  the  titie  if  the  mortgage  to 
Rawlings  conveyed  the  title  to  him.  But 
the  defendant  contends  that  the  deed  from 

B.  A.  Johnson  to  Isaac  Pope  did  not  con- 
vey the  title  to  said  land,  or,  if  it  did,  there 
were  conditions  in  said  deed  that  prevented 
Isaac  from  being  able  to  mortgage  the  land, 
and  that  although  B.  A.  Johnson  joined  in 
the  mortgage  of  Pope  and  wife  to  Rawlings, 
St  is  ineffectual  as  to  her  for  the  reason  that 
It  was  never  probated,  or  was  not  properly 
probated,  as  to  her.    And  defendant  also  in- 


sists that  if  the  plaintiff  has  become  the  own- 
er of  said  land  he  Is  a  tenant  in  common  with 
him,  and  that,  as  this  is  an  action  of  eject- 
ment it  cannot  be  maintained;  that  plain- 
tiff's proper  remedy  would  have  been  a  pro- 
ceeding before  the  clerk  for  partition.  We  do 
not'think  either  of  the  contentions  of  the  d^* 
fendant  can  be  sustained. 

The  deed  from  B.  A.  Johnson  to  Isaac 
Pope  Is  as  follows:  ''WItnesseth,  that  the 
said  Elizabeth  A.  Johnson,  for  and  in  con- 
sideration of  the  sum  of  twenty  dollars  per 
year,— said  amount  to  be  paid  annually  by 
said  Isaac  Pope  to  said  Elizabeth  A.  John- 
son so  long  as  she  shall  live,  and  the  first 
annual  payment  of  the  sum  of  twenty  dol- 
lars beting  this  day  acknowledged,— hath 
agreed  and  by  these  presents  do  bargain 
and  sell,  transfer,  and  convey  to  the  said 
Isaac  Pope,  his  heirs  and  assigns,  one-half 
of  my  right  to  and  interest  In  a  certain  tract 
of  land,  known  as  the  'Rose  Place/  and  pur- 
chased of  James  W.  Gardner  by  said  Eliza- 
beth A.  Johnson,  said  to  contain  eighty-two 
acres,  and  lying  in  the  county  of  Edgecombe 
and  state  of  North  Carolina.  The  one-half 
conveyed  to  Isaac  Pope  in  this  deed  by  Eliza- 
beth A.  Johnson  being  bounded  as  follows: 
On  the  north  by  the  lands  of  R.  H.  Grorham, 
on  the  east  by  the  lands  of  Carter  Pope,  on 
the  south  by  the  county  road  leading  from 
Battieboro,  on  the  west  by  the  lands  of  J. 
M.  Cutchin.  The  western  half  of  said  tract 
of  land,  or  the  part  convoyed  In  the  deed, 
being  said  to  contain  forty  one  acres,  more 
or  less.  It  is  furthermore  understood  and 
agreed  that  this  deed  is  made  In  considera- 
tion that  the  said  land  conveyed  in  this  deed 
be  exempt  inviolate  against  all  debts  now 
against  Isaac  Pope,  or  may  be  tiiereafter 
contracted  by  him,  but  should  said  Isaac 
Pope  at  any  time  desire  to  sell  or  to  convey 
said  tract  or  parcel  of  land,  that  he  shall 
have  absolute  power  to  do  so.  In  witness 
whereof,  I  have  hereunto  set  my  hand  and 
seal  the  day  and  date  above  written.  Eliza- 
beth A.  Johnson.  [9eal.]"  This  deed  was 
probated  and  registered  in  Edgecombe  coun- 
ty on  the  13th  December,  1886.  The  mort- 
gage from  Pope  and  wife  was  properly  pro- 
bated and  registered  as  to  Pope  and  wife, 
but  not  as  to  K  A.  Johnson.  But  if  the 
deed  from  E.  A.  Johnson  to  Isaac  Pope  con- 
veyed the  land  to  him  in  fee  simple.  It  was 
not  necessary  that  E.  A.  Johnson  should 
have  Joined  In  making  the  mortgage  of  Pope 
and  wife  to  Rawlings.  And,  if  It  was  not 
necessary  for  her  to  have  joined  In  the  mort- 
gage, the  want  of  a  proper  probate  as  to  her 
did  not  affect  the  validity  of  the  mortgage 
to  Rawlings,  and  he  got  a  good  title.  The 
only  reason  that  has  been  suggested  why 
Isaac  Pope  and  wife  could  not  make  the 
mortgage  to  Rawlings  is  that  the  deed  from 
E.  A.  Johnson  to  him  did  not  convey  a  fee- 
simple  estate,  or,  if  it  did,  it  was  incum- 
bered with  the  payment  of  $20  per  annum 
to  E.  A.  Johnson  for  her  life.    But  we  do 
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not  agree  to  tlie  proposition  of  defendant 
that  the  following  language  has  the  effect 
to  defeat  the  plain  and  express  intention 
to  convey  the  fee  simple,  to  wit:  "It  Is 
furthermore  understood  and  agreed  that  this 
deed  is  made  in  consideration  that  said  land 
conveyed  in  this  deed  be  exempted  inviolate 
against  all  debts  now  against  Isaac  Pope, 
or  may  hereafter  be  contracted  by  him,  but, 
should  Isaac  Pope  at  any  time  desire  t6  sell 
or  to  convey  said  tract  or  parcel  of  land, 
that  he  shall  have  absolute  power  to  do  so,** 
--this  taken  in  connection  with  the  contract- 
ual part  of  the  deed,  which  la  as  follows: 
"For  and  in  consideration  of  the  sum  of 
'twenty  dollars  per  year,— said  amount  to  be 
paid  annually  by  said  Isaac  Pope  to  said 
Elizabeth  A.  Johnson  so  long  as  she  lives, 
and  first  annual  payment  of  the  sum  of 
twenty  dollars  being  this  day  acknowledged, 
—hath  agreed  and  by  these  presents  do  bar- 
gain and  sell,  transfer,  and  convey  to  the 
said  Isaac  Pope,  his  heirs  and  assigns,'*  etc 
These  quotations  from  the  deed  from  K  A. 
Johnson  to  Isaac  Pope,  In  our  ot>inion,  un- 
doubtedly conveyed  the  fee-simple  estate  to 
Isaac.  And  the  clause  against  liability  for 
the  debts  of  Isaac  is  Incompatible  with  and 
repugnant  to  the  grant  of  the  fee-simple 
estate,  and  is  void.  Dick  v.  Pitchford,  21  N. 
a  480;  Twltty  v.  Gamp,  62  N.  G.  61;  Gom- 
mittee  r.  Kesler,  67  N.  G.  443;  Blount  r. 
Harvey,  51  N.  G.  186;  Hardy  v.  Galloway, 
111  N.  G.  619,  16  S.  B.  880.  Nor  do  they 
constitute  a  lien  or  Incumbrance  on  the  land. 
Tliylor  T.  Lanier,  7  N.  a  98;  Gray  ▼.  West, 
93  N.  G.  442.  One  tenant  in  common  may 
recover  in  an  action  of  ejectment  against  a 
co-tenant  The  difference  In  an  action  of 
ejectment  against  a  co-tenant  and  a  stranger 
is  that  in  the  case  of  co-tenancy  the  judg^ 
ment  la  to  be  let  Into  possession  with  the 
co-tenant,  whereas  In  cases  against  strangers 
the  Judgment  la  to  oust  the  defendant  and 
put  the  plaintiff  In  possession.  This  learn- 
ing Is  too  elementary  to  require  citation  of 
authority  to  support  It  But  the  application 
of  this  doctrine  Is  not  necessary  In  this  case^ 
as  there  Is  no  t^aancy  In  common  between 
the  plaintiff  .and  defendant  and  thore  was 
none  between  Isaac  Pope  and  the  defendant 
It  seems  that  Elizabeth  A.  Johnson  owned 
a  tract  of  land  containing  about  82  acres. 
This  she  wished  to  divide  between  Isaac 
Pope  and  the  defendant  Garter  Pope.  She 
first  conveyed  the  eastern  half  to  the  defend- 
ant Garter,  and  then  she  proceeded  to  convey 
the  western  half  to  Isaac,  '"bounded  as  f<^ 
lows:  On  the  north  by  the  lands  of  R.  H. 
Gorham,  on  the  east  by  lands  of  Cart^ 
P<^)e,  on  the  south  by  county  road  leading 
trom  Battleborob  on  the  west  by  the  lands 
of  J.  M.  Cutchln.  The  western  half  of  said 
tract  of  land,  or  the  part  conveyed  In  this 
deed,  being  said  to  contain  41  acres*  more  or 
less.**  This  deed  does  not  contain  a  begin- 
ning point  nor  coarse  and  distance,  and  yet 
It  may  easily  be  located.    It  lies  In  Edge- 


combe county,  N.  G.,  known  as  the  "Rose 
Place*"  and  purchased  of  James  Gardner, 
said  to  contain  82  acres,  more  or  less,  and 
being  the  western  half  of  said  tract  bound- 
ed as  follows:  "On  the  north  by  the  lands 
of  R.  H.  Gorham,  on  the  east  by  lands  of 
Garter  Pope,  on  the  s6uth  by  county  road 
leading  from  Battleboro,  on  the  west  by 
lands  of  J.  M.  Gutchin.  The  western  half 
of  said  tract  of  land,  or  the  part  conveyed 
in  this,  deed,  being  said  to  contain  41  acres, 
more  or  less.**  All  that  a  surveyor  would 
have  to  do  to  locate  It  would  be  to  find  the 
adjacent  boundaries  called  for  In  the  deed, 
and  the  land  conveyed  would  be  located. 
And  one  of  the  adjacent  lines  necessary  to 
bo  located  would  be  that  of  the  defendant 
Garter  Pope.  This  dividing  line  severs  his 
land  from  that  conveyed  to  Isaac  Pope,  so 
they  are  not  tenants  in  common.  Midgett 
V.  Twiford,  120  N.  G.  4,  26  S.  E.  628.  There- 
fore, as  we  are  of  opinion  that  the  deed 
from  lUlzabeth  A.  Johnson  to  Isaac  Pope 
conveyed  the  fee-simple  estate.  It  was  not 
necessary  for  E.  A.  Johnson  to  join  in  the 
mortgage  to  Rawlings.  And  the  fact  that 
the  mortgage  to  Rawlings  was  not  properly 
probated  as  to  E.  A.  Johnson  did  not  vitiate 
the  mortgage  as  to  Isaac  Pope  and  wife. 
And,  as  the  payments  to  be  made  by  Isaac 
Pope  to  Johnson  are  not  liens  or  incumbran- 
ces on  the  land,  there  Is  error  In  the  judg- 
ment of  nonsuit  which  must  be  reversed. 


a»  N.  a  61) 
PENDER  et  aL  V.  PENDER 

(Supreme  Goort  of  North  Oarolina.    Sept  24, 

1901.) 
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Oertaln  land  was  conveyed  to  a  trustee  for 
payment  of  a  debt  **then  to  convey  to  M., 
wife  of  D.t  daring  her  lif&  and  at  her  death 
to  hold  it  as  a  residence  of  D.  so  long  as  he  re- 
sides thereon,  and,  as  soon  as  he  ceases  to  re- 
side thereon,  to  convey  the  lot  tw  the  children 
of  M.  and  D.;  and,  if  any  of  the  children 
aforesaid  shall  die  leaving  dilldren  surviving 
them,  such  child  or  diildr^  shall  stand  in  the 
parent's  place,— 4o  have  and  to  hold  to  the 
said  children,  as  aforesaid,  to  them  and  their 
heirs  aforesaid.**  The  debt  was  paid.  D.  .died. 
The  fee  was  conveyed  to  the  cnfldren  of  M. 
and  D.  subject  to  the  life  estate.  HtU,  under 
audi  trust  deed,  there  was  no  eootingent  re- 
mainder to  the  children  liring  at  the  date  of 
conveyance,  and  a  deed  In  which  IC  and  the 
sarvivine  childreii  Joined  passed  a  good  title  in 
fee  simple. 

Appeal  from  superior  coort  Edgecombe 
county;    McNeQl,  Judge. 

Action  by  Vary  G.  Pender  and  others 
against  James  Poider.  Prom  n  judgment 
In  favor  of  plalntiffis,  defendant  appeals. 
AiOrmed. 

John  L.  Bridgers  and  G.  M.  T.  Fountain, 
for  appellee. 

CI^RK,  J.  The  lot  In  oncstlmi  was  con- 
veiyed  to  a  tmstee,  flnit  for  payment  ct  a 
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debt,  which  has  been  long  since  paid,  "then 
to  convey  said  land  to  Mary  Pender,  wife  of 
David  Pender,  during  her  life,  and  at  her 
death  to  hold  it  as  a  residence  of  David 
Pender  so  long  as  he  resides  thereon,  and, 
as  soon  as  he  ceases  to  reside  thereon,  to 
convey  the  said  lot  to  the  children  of  said 
David  and  said  Mary;  and,  if  any  of  the 
children  aforesaid  shall  die  leaving  children 
surviving  them,  such  child  or  children  shall 
stand  in  the  t>lace  of  the  deceased  parent 
or  parents,^to  have  and  to  hold  to  the  said 
children,  as  aforesaid,  to  them  and  their 
heirs  aforesaid."  The  debt  having  been 
paid,  the  trustee  thereupon  conveyed  a  life 
estate  to  Mary  Pender.  David  Pender  died 
in  1897,  having  ceased  to  use  said  lot  as  a 
residence  many  years  prior  thereto.  David 
and  Mary  Pender  had  issue,  three  children, 
one  of  whom  died  intestate  and  without  is- 
sue. The  trustee  has  conveyed  to  the  sur- 
viving children  the  fee,  subject  to  the  life 
estate  of  their  mother.  They  have,  in  pur- 
suance of  a  contract  of  sale  heretofore  made, 
united  with  their  mother  in  a  deed,  regular 
In  all  its  parts,  which  they  have  tendered 
to  the  defendant,  who  contracted  to  pur- 
chase the  land,  but  who  now  declines  to  ac- 
cept the  deed,  upon  the  ground  that  under 
aforesaid  trust  deed  they  cannot  make  him 
a  good  and  indefeasible  title.  This  presents 
the  sole  question  In  controversy,  which  comes 
up  on  an  agreed  state  of  facts,  "upon  an 
action  submitted  without  controversy,"  duly 
verified,  as  required  by  section  S67  of  the 
Ck>do. 

His  honor  correctly  held  that  the  deed 
tendered  by  the  plaintiff  conveyed  "a  good 
and  Indefeasible  title  and  estate  in  fee  sim- 
ple, free  and  clear  from  all  claims,  contin* 
gent  or  otherwise,"  and  adjudged  that  the 
defendant  should  accept  said  deed,  and  pay 
the  purchase  price  agreed  upon.  There  is 
here  no  contingent  remainder  to  "such  chil- 
dren as  shall  be  living"  at  the  death  of  Maiy 
Pender,  or  at  cessation  of  the  occupation  of 
premises  by  David  Pender.  The  trust  is, 
after  payment  of  the  debt,  to  Mary  Pender 
for  life,  with  remainder  to  the  children  of 
Mary  and  David  Pender,  subject  to  the  tat- 
ter's right  of  occupation  for  a  residence.  The 
direction  is  to  convey  the  land,  subject  to 
Mary  Pender's  •  life  estate^  to  the  children 
of  herself  and  David  when  he  ceases  to 
occupy  the  lot  as  a  residence.  His  death 
fulfilled  that  condition,  and  the  trustee  there- 
upon properly  executed  such  deed  to  the 
children.  The  condition  that  "if  any  of  the 
children,  as  aforesaid,  shall  die  leaving  chil- 
dren surviving  them,  such  child  or  children 
shall  stand  in  the  place  of  the  deceased  par- 
ent or  parents,"  speaks  of  the  date  when 
the  conveyance,  subject  to  the  mother's  life 
estate,  should  be  made,— i.  e.  on  the  cessa- 
tion of  David  Pender's  occupation  of  the 
premises.  sThe  deed  then  made  to  the  two 
surviving  children,  the  other  having  died  in- 
testate and  without  issue,  was  an  ^act  and 
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faithful  compliance  with  the  terms  of  th6 
trust  The  provision  that  if  any  of  the  chil- 
dren should  die  leaving  children,  such  chil- 
dren shall  represent  their  parents,  has  no  ap- 
plication here,  for  there  were  none  such, 
and  could  not,  even  if  the  date  of  the  con- 
veyance had  been  still  in  the  future,  have 
turned  this  limitation  into  one  to  "such  chil- 
dren as  shall  then  be  living."  It  is  not  a 
contingent  remainder  to  those  then  living, 
but  is  a  provision  that  the  share  of  those 
deceased  shall  go  to  their  children.  The 
case  falls  under  the  class  of  cases  represent- 
ed by  Irvln  v.  Clark,  98  N.  0.  437,  4  S.  B. 
80,  and  has  no  analogy  to  the  line  of  cases 
of  which  Williams  v.  HasseU,  78  N.  0.  174, 
is  an  exponent    No  error. 


(129  N.  C.  W) 
CONNOR  V.  DILLARD. 

(Supreme  Court  of  North  Carolina.    Sept  24, 

1901.) 

PURCHASB-MONBY    BOND— AC3TI0N    TO    FORB- 
CL.OSB>--JURISDIGnOK-<3HANaB  OP  YBMUB. 

1.  Under  Code,  §  190(3),  proyiding  that  ap- 
plication for  the  sale  of  real  estate  on  fore- 
closure may  be  made  in  the  snperior  court  of 
the  county  where  such  real  estate,  or  some  part 
thereof,  lies,  it  was  error  to  refuse  to  remove 
to  the  county  where  the  land  was  situated  an 
action  brought  in  the  county  of  the  defendant's 
residence,  to  enforce  payment  of  a  bond  given 
for  part  purchase  money  of  land;  the  parties 
having  agi'eed  to  enforce  the  payment  only  out 
of  this  particular  land. 

2.  An  appeal  from  an  order  refusing  to  re- 
move a  cause  to  another  county  for  trial,  tak- 
en at  the  time  of  the  entry  of  the  order,  is  not 
premature. 

Appeal  from  superior  court,  Wilson  county; 
Coble,  Judge. 

Action  by  H.  G.  Connor,  executor,  against 
Ed.  DiUard.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

Jacob  Battle  and  B.  H.  Bunn,  for  appel- 
lant   H.  Q.  Connor  ft  Son,  for  appellee. 

CLARK,  J.  This  is  an  action  brought  In 
Wilson  county  to  enforce  payment  of  a  bond 
given  for  part  purchase  money  of  the  Floyd 
tract  of  land,  lying  in  Nash  county,  with  an 
allegation  in  the  complaint  and  an  agree- 
ment of  record  in  this  action  that  it  was 
stipulated  in  i^e  contract  of  sale  that  pay- 
ment should  not  be  coerced  out  of  any  other 
property  of  the  defendant,  and  the  complaint 
asks  only  that  judgment  be  "enforced  by 
execution  against  said  Floyd  tract"  The 
bond  is  one  of  a  series  secured  by  mortgage, 
though  the  complaint  is  not  in  form  for  the 
foreclosure  thereof.  The  defendant  moved  to 
remove  to  Nash  county,  under  section  190(3) 
of  the  Code.  The  motion  should. have  been 
granted,  because  the  action  is  "substantially 
for  the  foreclosure  of  a  mortgage"  (Fraley 
V.  March,  68  N.  C.  160),  and  the  judgment 
could  be  enforced  only  by  subjecting  a  par- 
ticular tract  of  real  estate  In  another  county. 
The  enforcement  of  the  judgment  against 
th^t  land  is  the  sole  object  of  the  actioa 
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Manufactttring  Co.  y.  Brower,  106  N.  0.  440, 
11  S.  B.  813.  If  the  action  had  been  for  a 
mere  personal  Judgment,  though  on  a  mort- 
gage note,  it  could  have  been  brought  where 
plaintiff  resides,  and  doclcetlng  the  Judgment 
would  not  convey  to  plaintiff  any  estate  in 
debtor's  land.  Gammon  y.  Johnson,  126  N. 
0.  64,  85  S.  E.  185;  McLean  v.  Shaw,  126 
N.  C.  491,  34  S.  E.  634.  In  Barucb  v.  Long, 
117  N.  C.  509,  23  S.  E.  447,  the  motion  to 
remove  was  made  under  subsection  1  of  this 
section  190,  and  it  was  held  that  the  lien  of 
a  docketed  judgment  was  not  such  "estate 
or  Interest"  in  realty  as  entitled  the  defend- 
ant to  remove  the  action  to  the  county  where 
such  Judgment  was  doclieted.  That  action 
was  a  creditors*  bill  to  set  aside  as  fraud- 
ulent certain  Judgments  suffered  by  defend- 
ant, and  certain  transfers  of  property  by 
him.  The  proceeding  was  not,  as  here,  to 
enforce  collection  under  the  Judgment  lien, 
which  is  in  the  nature  of  a  statutory  mortp 
gage  (Manufacturing  Go.  v.  Wilcox,  111  N. 
-C.  42,  16  S.  K.  885),  but  was  calling  in  quefr- 
tion  the  bona  fides  of  the  Judgments  and 
transfers.  This  in  no  wise  affected  the  en- 
forcement of  the  lien,  nor  required  the  ex- 
amination of  title  to  realty,  but  was  a  per- 
sonal action  against  the  defendant,  calling 
only  for  the  investigation  of  his  conduct  In 
suffering  such  Judgment,  not  Its  lien  and  ef- 
fect, if  valid.  This  appeal  was  not  prema»> 
ture.  Roberts  v.  Connor,  125  N.  C.  45,  84 
S.  E.  107.  In  refusing  to  remove  there  was 
error. 

v4»  w.  Va.  eso) 

BAILEY  et  al.  v.  CALFEE  et  al. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Sept.  7,  1901.) 

BNFORCBMBNT  OF  TRUST— LACHES— MULTI- 
FARIOUSNESS—EVIDENCE— AP- 
PEAL—REVIEW. 
1.  S.  purchased  at  judicial  sale  certain  lands, 
the  property  of  J.  M.  B.,  at  the  price  of  $3,040, 
on  the  6th  day  of  February,  1886,  whicli  sale 
was  confirmed  February  9,  1886.  On  the 
13th  day  of  March,  1886,  S.  sold  the  property 
to  C.  and  B.  for  the  said  sum  of  $3,040  and 
the  additional  sum  of  $1,919,  the  amount  of 
judgment  liens  held  by  8.  against  J.  M.  B., 
which  constituted  the  next  lien  on  the  lands 
so  purchased  after  the  $3,040,  and  was  to  be 
paid  when  demanded  by  S.  On  the  12th  day  of 
June,  1886,  under  writ  of  possession  issued 
from  the  court  in  which  the  sale  was  made, 
the  possession  was  delivered  by  the  sheriff  to 
C,  as  assignee  of  S.,  the  purchaser.  J.  M.  B. 
left  the  property,  leaving  C.  in  possession,  and 
lived  elsewhere  until  his  death,  which  occurred 
Januarv  10,  1890.  On  the  9th  of  January, 
1892;  J.  M.  B.,  in  his  own  right,  and  as  ad- 
ministrator of  J.  M.  B.,  deceased,  and  J.  A. 
B.  and  others,  infant  children  of  Julia  B.,  de- 
ceased, by  J.  M.  B..  their  father  and  next 
friend,  fifed  their  bill  and  first  and  second 
amended  bills,  alleging  that  S.  had,  by  verbal 
agreement  with  the  owner,  J.  M.  B.,  pur- 
chased the  land  for  the  benefit  of  J.  M.  B.,  and 
held  same  in  trust  for  him,  and  that  C.  and 
B.  had,  with  the  consent  of  S.,  purchased  from 
J.  M.  B.,  at  the  price  of  not  less  than  $7,000, 
which,  after  paying  S.,  the  residue  was  to  be 

{mid  to  J.  M.  B.;    also  that  200  acres  of  the 
and  purchased  by  S.  had  been  sold  by  J.  M. 


B.  bv  oral  contract*  for  $1,500,  to  Julia  B., 
who  had  fully  paid  for  and  was  in  possession 
of  same;    that  J.  M.  B.  in  his  sale  to  C.  and 

B.  reserved  from  said  sale  the  200  acres  bo 
sold  to  Julia  B.,  and  another  tract  known  as 
"Piney  Hills  Tract";  and  praying  that  the 
sale  to  S.  be  held  to  be  a  mortgage,  and  that 

C.  and  B.,  having  fraudulently  obtained  the 
legal  title  to  the  200  acres  and  the  Piney  Hilla 
tract,  be  held  as  trustees  holding  the  legal 
title  of  the  200  acres  for  the  plaintiffs  (the 
children  of  Julia  B.)  and  of  the  Piney  Hills  res- 
ervation for  the  heirs  of  J.  M.  B.,  deceased; 
that  C.  and  B.  be  required  to  convey  the  200. 
acres  to  the  infant  plaintiffs,  or  to  pay  them 
$1,500  and  rents  and  profits;  that  they  be  re- 
quired to  convey  to  the  heirs  of  J.  M.  B.,  de- 
ceased, the  Piney  Hills  tract;  that  said  heirs 
recover  the  rents,  issues,  and  profits  thereof 
while  in  possession  of  C.  and  B.;  that  the  ad- 
ministrator of  J.  M.  B.,  recover  from  C.  and  B. 
the  residue  of  the  purchase  money  due  on  said 
land;  that  the  dower  of  S.,  the  widow  of  J. 
M.  B^  in  said  lands,  be  assigned  to  her;  and 
that  o.  be  compelled  to  account  for  moneys  re- 
ceived by  him  on  account  of  deductions  made 
by  creditors  of  J.  M.  B.,  which  were  made  for 
the  benefit  of  J.  M.  B.,  the  owner  of  the  lands 
sold.  Held:  (1)  The  bill  and  amended  bills 
are  multifarious:  (2)  a  court  of  equity  will  re- 
fuse to  grant  relief  to  plaintiffs  in  such  case 
after  such  unexplained  delay  in  bringing  their 
suit. 

2.  A  case  in  which  the  evidence  does  not  sus- 
tain the  allegations  of  the  bills. 

3.  Where  the  issues  in  a  cause  are  questions 
of  fact  dependine  upon  the  testimony  of  wit- 
nesses, the  appellate  court  will  not  disturb  the 
decree  of  the  circuit  court,  unless  it  is  clearly 
contrary  to  a  decided  preponderance  of  the  tes- 
timony in  the  case. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Mercer  county; 
Joseph  M.  Sanders,  Judge. 

Bill  by  James  M.  Bailey  and  others  against 
William  D.  Calfee  and  others.  Decree  for 
defendants.    Plaintiffs  appeal.    Affirmed. 

Boggess  &  Boggess,  for  appellants.  Johns- 
ton ft  Hale,  for  appellees. 

McWHORTER,  J.  On  the  29th  Septem- 
ber, 1866,  Philip  P.  Bailey  conveyed  to  John 
S.  Douglass  and  Henry  S.  Calfee,  trustees, 
certain  property.  Including  his  Interest,  in  a 
certain  survey  of  1,700  acres  of  land,  to  8e> 
cure  certain  debts  therein  described.  After- 
wards Philip  P.  Bailey  conveyed  the  said 
survey  of  1,700  acres  to  John  M.  Bailey, 
trustee.  John  S.  Douglass  advertised  to  sell 
said  land  under  said  deed  of  trust,  and  in 
March,  1877,  said  John  M.  Bailey  enjoined 
the  sale  by  bill  filed  in  the  cfarcult  court  of 
Mercer  county.  In  said  injunction  suit  a  de- 
cree was  rendered  In  1885  for  the  sale  of 
said  land  by  said  Douglass,  trustee.  Said 
trustee  sold  the  land  as  directed,  and  report- 
ed the  sale,  and  on  the  9th  of  February. 
1886,  there  being  no  exceptions  to  the  re- 
port of  sale,  said  report  and  sale  were  con- 
firmed by  the  court;  H.  W.  Straley  being 
the  purchaser  of  the  land,  froni  which  there 
had  been  several  tracts  excepted,  thereafter 
sold  at  the  price  of  $3,040.  On  the  9tb  day 
of  June,  1886,  the  court  awarded  a  writ  of 
possession  for  said  land  to  the/  purchaser, 
Straley,  which  was  duly  executed  on  the  12tb 
day  of  June,  1886,  by  the  sheriff  of  Mercer 
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county  placing  William  D.  Galfee,  assignee 
of  the  purchaser,  H.  W.  Straley,  in  iKwses- 
sion  of  said  land.  On  the  9th  day  of  Janu- 
ary, 1892,  James  M.  Bailey,  in  his  own  right 
and  as  administrator  of  John  M.  Bailey,  de- 
ceased, and  John  A.  Bailey,  Robert  L.  Bailey, 
Delia  C.  Bailey,  Roy  D.  Bailey,  Frederick 
Bailey,  infant  children  of  said  James  M. 
Bailey,  who  sued  by  their  father  as  next 
friend,  filed  thehr  bill  in  equity,  alleging: 
That  John  M.  Bailey  paid  to  P.  P.  Bailey 
all  the  purchase  money  for  said  land,  except 
that  he  was  to  pay  off  a  certain  debt  due  to 
Shumate's  executors,  and  secured  by  said 
deed  of  trust  executed  by  said  P.  P.  Bailey, 
which  was  a  lien  on  the  land.  That  when 
John  M.  Bailey  foimd  that  a  sale  of  his  land 
was  inevitable,  and  being  indebted  to  H.  W. 
Straley,  be  made  an  arrangement  with  Stra- 
ley  to  buy  the  said  land  with  the  understand- 
ing and  agreement  that  the  land  was  to  be 
resold  by  said  Bailey;  said  Straley  to  be  re- 
paid all  of  his  money  due  him  on  the  land, 
and  the  overplus  to  be  paid  to  said  Bailey, 
or,  at  any  rate,  Straley  was  to  permit  Bailey 
to  resell  the  land,  and  have  the  benefit  of 
all  the  money  it  would  bring  over  and  above 
the  amount  due  by  said  Bailey  to  Straley,  the 
latter  preferring  the  money  to  the  land,  and 
being  willing  in  the  transaction  to  do  any- 
thing he  reasonably  could  to  aid  the  said 
Bailey  under  the  circumstances.  Said  Stra- 
ley became  the  purchaser  at  the  sale  made 
by  Douglass,  the  trustee.  Said  Bailey  con- 
tinued to  reside  on  the  land  for  some  time^ 
until  he  made  an  arrangement  with  W.  D. 
Calfee  to  sell  him  the  land  at  a  price  much 
greater  than  the  nominal  price  paid  by  said 
Straley.  In  this  trade  Calfee  was  to  pay  off 
the  amount  due  by  Bailey  to  Straley,  and 
to  pay  off  other  large  amounts  agreed  on 
between  them,  and  especially  was  he  to  pay 
to  the  children  complainants  the  amount 
due  them  as  thereinafter  stated,  and  Calfee 
was  to  make  a  settlement  with  John  M. 
Bailey  of  all  the  numerous  transactions. 
That  very  close  and  confidential  relations  ex- 
isted between  said  Bailey  and  Calfee,  being 
near  relatives,  and  Bailey  reposed  the  ut- 
most confidence  in  Calfee.  That  Calfee  took 
possession  of  the  land  shortly  after  the  ar- 
rangement, and  Bailey  moved  off,  and  Bailey 
died  intestate,  without  having  made  any  set- 
tlement with  Calfee.  Said  Calfee,  by  some 
arrangement,  let  R.  H.  Bailey  have  a  part  of 
the  land,  and  they  (Calfee  and  R.  H.  Bailey) 
made  an  arrangement  by  which  they  agreed 
to  pay,  and  did  pay,  or  arranged  with  Stra- 
ley, the  amount  due  him  by  said  John  M. 
Bailey,  which  arrangement  with  Straley  was 
reduced  to  writing,  and,  the  original  being 
tn  the  hands  of  Straley,  a  copy  would  be 
Wed  with  the  bUl,  marked  "H."  That  plain- 
tiffs were  informed  that  said  Straley,  in 
making  said  arrangement,  understood  that  he 
was  acting  in  good  faith  towards  John  M. 
Bailey;  that  he  was  but  th^  nominal  owner, 
the  real  trade  having  been  made  with  said 


John  M.  Bailey  in  pursuance  of  said  under- 
standing between  Straley  and  Bailey.  That 
plaintiff  James  M.  Bailey  married  the  daugh- 
ter of  P.  C.  Honaker,  of  Bland  county,  Va., 
who  was  the  mother  of  the  infant  plaintiffs, 
and  that  she  died  in  the  year  1882.  That 
she  inherited  from  her  father  a  valuable 
tract  of  land  in  Bland  county.  That  she  sold 
said  land  with  the  understanding  with  her 
husband  that  the  proceeds  should  be  invest- 
ed in  other  lands,  and  with  her  husband  she 
bought  of  said  John  M.  Bailey  200  acres  of 
said  P.  P.  Bailey  land,  to  be  cut  off  the 
west  end  of  the  piece  by  a  line  agreed  upon 
between  them.  James  M.  Bailey  and  wife 
took  possession  and  moved  onto  the  land.  Im- 
proved the  house,  and  lived  there  until  her 
death.  Then,  with  his  small  children,  James 
M.  moved  to,  and  moved  his  home  to,  his 
father's,  until  his  second  marriage,  in  Janu- 
ary, 1880.  That  James  M.  Bailey  and  his 
wife  paid  said  John  M.  Bailey  in  full  for 
said  land  out  of  the  proceeds  of  the  sale 
of  said  lands  in  Bland  county,  and  said  John 
M.  Bailey  applied  same  to  the  liquidation  of 
liens  on  his  said  land,  and  said  John  always 
recognized  the  said  part  of  the  land  as  the 
property  of  plaintiff's  wife,  and  after  her 
death  as  belonging  to  her  childr^L  That 
John  M.  Bailey  was  essentially  a  Just  and 
honest  man,  and,  being  embarrassed  and  bur- 
dened with  debts,  it  was  always  a  matter 
of  special  solicitude  with  him  to  secure  to 
infant  dependents  their  rights  in  said  land, 
and  did  arrange  to  secure  them  in  this  way. 
That  when  Calfee  purchased  the  land  of  John 
M.  Bailey  he  expressly  contracted  and  agreed 
with  said  Bailey  that  he  would  pay  the  chil- 
dren (infant  plaintiffs)  for  said  land.  That 
defendants  Calfee  and  R.  H.  Bailey  both 
knew  all  about  the  fact  that  the  children 
owned  the  land,  and  that  they,  and  each  of 
them,  had  full  knowledge  of  their  said  eq- 
uity. That  said  Infants  are  entitled  to  the  * 
legal  title  to  said  land,  and  ask  for  same, 
and  hi  default  thereof,  if  deemed  more  eq- 
uitable, that  they  be  decreed  $1,500  against 
said  Calfee  and  R.  H.  Bailey,  one  or  both. 
That  said  R.  H.  Bailey,  under  an  agreement 
between  himself  and  Calfee,  was  in  posses- 
sion of  said  200  acres  of  land.  That  the 
widow  of  John  M.  Bailey  was  made  a  party 
defendant  to  the  bill  in  order  that  she  might 
assert  or  relinquish  her  dower  In  said  land. 
That,  according  to  the  legal  intent  and  mean- 
ing and  equitable  status  of  said  portion,  Stra- 
ley, under  hts  purchase  from  Douglass,  trus- 
tee, held  said  land  as  an  implied  trustee  for 
the  boiefit  of  John  M.  Bailey  as  to  the  over- 
plus over  and  above  the  amount  really  due 
said  Straley.  Then  said  Calfee  and  Bailey 
are  equitably  due  said  John  M.  Bailey,  ad- 
ministrator, all  the  purchase  amount  yet 
paid  on  said  land,  and  are  both  implied  trus- 
tees, holding  said  200  acres  for  the  benefit 
of  the  Infant  plaintiffs;  if  not  thai  they  are 
equitably  bound  to  pay  them  the  said  sum 
of  $1,500,  with  interest    That  plaintiff^  were 
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unable  to  give  the  exact  amounts  of  the  ag- 
gregate to  be  paid  by  Galfee  to  John  M. 
Bailey  for  the  land,  but  that  It  was  $7,000, 
and  not  less,  and  would  be  supplied  by  proof, 
or  the  witness  of  commissioner's  report 
That  Calfee  and  B.  H.  Bailey  had  not  ac- 
tually paid  full  value  for  said  land,  and 
called  on  them  to  show  what  they  had  ac- 
tually paid  on  the  purchase  money,  when, 
and  to  whom  so  paid.  And  allege  that  in 
said  sale  by  said  John  M.  Bailey  he  reserved 
and  excepted  therefrom  a  portion  of  the  tract 
on  the  north  side,  known  as  the'Tiney  Hills,** 
and  prayed  that  all  proper  decrees  be  entered 
enforcing  plaintiffs'  rights  and  equities  in  the 
case,  that  all  proper  accounts  be  entered  and 
taken,  and  for  general  relief. 

Defendants  W.  D.  Calfee  and  B.  H.  Bailey 
demurred  to  and  answered  said  bill,  denying 
ail  the  material  allegations  thereof;  denying 
that  they  purchased  from  John  M.  Bailey, 
but  that  they  purchased  alone  from  H.  W. 
Straley  for  the  sum  of  |4,959,— the  amount 
he  1;>aid,  $3,040,  and  $1,919,  the  amount  of 
Straley's  Judgments  against  said  John  M. 
Bailey;  averring  that  on  the  18th  of  March, 
1880,  they  purchased  the  land  from  H.  W. 
Straley,  and  that,  after  the  sale  was  confirm- 
ed to  Straley,  he  took  possession,  and  when 
respondents  bought  from  Straley  they  took 
possession,  and  have  ever  since  remained  in 
possession,  and  that  shortly  after  Straley 
purchased,  and  about  the  time  respondents 
purchased  from  Straley,  John  M.  Bailey  re- 
moved from  the  land  to  the  city  of  Bluefield, 
where  he  resided  at  the  time  of  his  death, 
which  occurred  on  or  about  January  10, 
1890;  denying  that  there  was  any  arrange- 
ment or  understanding  with  John  M.  Bailey 
In  regard  to  the  purchase;  denying  that 
James  M.  Bailey  and  his  wife,  or  either  of 
them,  ever  paid  John  M.  Bailey  for  a  portion 
of  said  land  out  of  the  proceeds  of  her  Bland 
county  land,  and  denying  that  John  M. 
Bailey  always  recognized  said  portion  of 
land  as  the  t>ropert7  of  plaintiff's  wife,  and 
after  her  death  as  belonging  to  her  children; 
denying  that  they  had  knowledge  of  any  eq- 
uities in  the  infant  plaintiffs;  denying  that 
they,  or  either  of  them,  had  any  arrange- 
ment, agreement,  or  understanding  with  John 
M.  Bailey,  or  any  knowledge  of  any  on  the 
part  of  H.  W.  Straley.  Plaintiffs  filed  thebr 
amended  bill,  referring  to  their  original  bill, 
making  it  a  part  of  the  amended  bill,  and 
correcting  same,  alleging  that  some  time  be- 
fore the  sale  by  trustee  Douglass  John  M. 
Bailey  entered  into  a  distinct  agreement 
with  H.  W.  Straley  that  he  should  become 
the  nominal  pmrchaser  of  said  land  at  the 
nominal  sum  of  $3,010;  that  by  said  agree- 
ment the  beneficial  or  equitable  title  and  in- 
terest was  to  remain  in  said  John  M.  Bailey; 
that  the  legal  title.  If  conveyed  to  Straley, 
was  only  to  secure  him  for  any  part  of  said 
$3,040  paid  or  advanced  by  him  on  the  Shu- 
mate debt;  that,  relying  on  said  agreement, 
said  John  M.  Bailey  was  induced  to  allow 


Straley  to  become  tbe  ostensible  purchaser 
of  said  land  tor  the  insignificant  sum  of 
$3,040;  that  said  land  was  worth,  at  a  low 
estimate,  $10,000;  that  said  Bailey,  if  be  had 
not  relied  on  said  agreement,  could  readily 
have  found  a  purchaser  at  the  price  of 
$10,000,  and  would  have  done  so»  but  did  not 
want  to  sell  at  any  price,  and  entered  into 
the  agreement  with  Straley  in  order  to  gain 
time  to  pay  off  the  indebtedness  against  him, 
and  retain  his  farm;  that  Straley  has  never 
at  any  time  had  any  Interest  in  said  land 
except  as  trustee;  that»  while  plaintiffs  did 
not  charge  actual  fraud  on  the  part  of  Stra- 
ley in  the  matter,  they  charged  that  he,  by 
making  an  absolute  deed  for  said  lands  to 
Calfee  and  B.  H.  Bailey,  had  rendered  it 
possible  for  them  to  perpetrate  the  grossest 
fraud,  and  alleged  that  Calfee  and  Bailey 
had  resorted  to  every  possible  contrivance 
to  cheat  and  defraud  plaintiffs  and  the  b^rs 
and  widow  of  John  M.  Bailey,  and  charged 
that  Straley,  by  his  said  act,  was  guilty  ol 
constructive  fraud;  alleged  that  no  pretense 
or  claim  was  ever  set  up  by  Calfee  or  Bailey* 
in  the  lifetime  of  said  John  M.  Bailey,  that 
they  had  purchased  the  land  from  Straley; 
that  they  at  all  times  prior  to  the  death  of 
John  M.  Bailey  admitted  and  claimed  to 
have  purchased  same  from  John  M.  Bailey, 
and  that  they  had  agreed  to  pay  him  toe  satd 
land  the  sum  of  $7,000,  not  including  the 
200  acres  mentioned  as  belonging  to  the  in- 
fant plaintiffs  as  paid  for  by  their  moth^ , 
and  laid  off  to  them,  and  possession  taken  by 
James  M.  Bailey  and  wife  about  1881,  and 
also  not  including  a  certain  part  known  as 
the  "Piney  Hills,"  said  tracts  being  specifical- 
ly reserved  in  the  contract  of  sale  betweoi 
John  M.  Bailey  and  Calfee  and  B.  H.  Bailey; 
that  after  the  death  of  John  M.  Bailey  de- 
fendants William  D.  Calfee  and  B.  H.  Bailey 
Induced  Straley  by  false  and  fraudulent  rep- 
resentations to  make  to  them  an  absolute 
deed  for  said  land,  with  the  intent  and  for 
the  purpose  of  defrauding  plainturs  and 
the  heirs  of  John  M.  Bailey  out  of  what  Just- 
ly belonged  to  them,  and  to  fraudulently  de- 
feat the  widow's  (Sarah  Bailey's)  right  of 
dower  In  said  lands;  that  said  John  M. 
Bailey,  relying  on  the  honesty  of  Calfee  and 
Bailey,  neglected  to  have  his  oontract  of  sale 
with  them  reduced  to  writing;  that  said  Cal- 
fee and  Bailey,  after  the  death  of  John  M. 
Bailey,  seeing  that  they  could  obtain  appar- 
ently a  good  title,  offered  every  inducement 
to  Straley  to  make  them  an  absolute  deed 
for  said  land,  and  that  finally  Straley  was 
induced  to  make  said  deed;  that  at  that  time 
Calfee  and  Bailey  had  full  and  complete 
knowledge  that  said  Straley  held  said  land 
as  trustee  for  said  John  M.  Bailey,  and  they 
had  full  knowledge  of  the  circumstances  as 
to  the  agreement  between  said  John  M. 
Bailey  and  Straley;  that  Calfee  and  Bailey, 
since  the  death  of  John  M.  Bailey,  have  been 
guilty  of  the  grossest  and  most  palpable 
frauds,  and  resorted  to  any  device  known  In 
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their  efforts  to  cover  up  the  true  nature  of 
the  agreement  between  themcielyes  and  John 
M.  Bailey  and  between  said  John  M.  Bailey 
and  Straley,  and  to  prevent  a  full  Investiga- 
tion of  the  matter  by  the  courts;  that,  to  pre- 
vent plaintiffs  from  Instituting  and  prosecut- 
ing this  suit  they  have  threatened  to  Involve 
them  in  protracted  litigation  over  pretended 
claims;  that  said  defendants  have  for  'the 
same  purpose  asserted  large  debts  due  them 
by  the  estate  of  John  M.  Bailey,  amounting 
to  several  thousand  dollars;  that  said  debts 
have  no  existence  In  fact,  and  allege  that 
said  defendants  are  due  said  estate  large 
amounts  outside  of  the  purchase  money  due 
by  them  for  the  land;  that  John  M.  Bailey 
in  his  contract  with  Calfee  ^nd  Bailey  re- 
served said  200  acres  belonging  to  Infant 
plaintiffs,  and  pointed  out  to  them  the  exact 
boundary  line  between  the  200  acres  ana 
thte  lands  he  sold'  Calfee  and  Bailey,  and 
they  knew  exactly  the  claim  of  plaintiffs  at 
the  time  of  the  contract;  that  by  their  deed 
from  Straley  defendants  acquired  no  title  ex- 
cept the  naked  legal  title;  that,  in  so  far  as  it 
conveys  the  200-acre  tract,  said  Calfee  and 
Bailey  hold  it  In  trust  for  the  Infant  plain- 
tiffs, who  are  entitled  to  a  decree  for  con- 
veyance of  the  legal  title  to  them;  that  for 
the  time  defendants  have  been  in  iK>ssesslon 
of  the  200  acres  infant  plaintiffs  are  entitled 
to  rents  and  profits;  that  Calfee  and  Bailey 
are  trustees  for  heirs  of  John  M.  Bailey,  de- 
ceased, of  the  Piney  Hills  land,  and  said  hetrs 
entitled  to  a  conveyatice  of  the  legal  title 
thereof;  that  under  the  contract  of  sale  made 
between  John  M.  Bailey  and  Calfee  and 
Bailey,  upon  the  payment  by  them  to  John 
M.  Bail^s  administrator  of  the  $7,000,  with 
interest,  they  would  be  entitled  to  the  lands, 
subject  to  the  dower  of  Sarah  Bailey,  the 
widow;  that  of  said  purchase  money  there  is 
still  due  and  unpaid,  principal  and  interest, 
between  $5,000  and  $6,000,  which  is  a  lien  on 
the  lands;  and  pray  that  Calfee  and  Bailey 
be  compelled  to  convey  to  the  infant  plain- 
tiffs the  200  acres,  and  account  to  them  for 
the  rents  and  profits  thereof;  that  the  heirs 
of  John  M.  Bailey  recover  of  Calfee  and 
Bailey  the  tract  known  as  the  "Phiey  Hills,** 
and  that  same  be  conveyed  to  them,  and  that 
they  recover  the  rents  and  profits,  and  that 
the  administrator  of  John  M.  Bailey  recover 
of  them  the  residue  of  the  purchase  money 
due  on  said  land,  and  that  the  lien  therefor 
be  enforced  against  said  land,  and  that  the 
dower  of  said  widow,  Sarah  Bailey,  be 
assigned  to  her,  that  all  proper  accounts  be 
taken,  etc.,  and  for  general  relief.  Defend- 
ant H.  W.  Straley  filed  his  separate  demur- 
rer and  answer  to  the  amended  bill,  denying 
positively  each  and  every  allegation  of  the 
amended  bill;  alleging  any  agreement  or  con- 
tract between  John  M.  Bailey  and  himself, 
or  any  Interest  of  said  Bailey  in  the  i)urchase 
by  respondent  at  the  sale  made  by  Douglass, 
the  trustee;  averring  that  it  was  a  sale  at 
public   auction;    that   respondent    was    the 


purchaser  at  the  sum  of  $3,040,  being  the 
highest  bid;  that  he  received  a  conveyance 
therefor  after  a  due  confirmation  of  the  sale 
by  the  court;  that  he  purchased  in  his  own 
right,  for  his  own  purpose,  in  his  own  name, 
and  for  his  own  benefit  exclusively;  that  he 
paid  a  fair  price,— more  than  was  bid  for  It 
by  any  one  else;  denies  that  John  M.  Bailey 
had  any  interest  of  any  kind  whatever  in  said 
purchase,  or  in  the  land  either  at  the  time  of 
said  purchase,  before,  or  after,  under  any 
agreement,  contract,  or  understanding  with 
respondent;  denies  that  John  M.  Bailey  could 
have  procured  a  purchaser  of  said  land  at 
$10,000;  that  respondent  sold  said  land,  after 
he  purchased  it,  to  his  co-defendants  Calfee 
and  Bailey,  and  conveyed  the  same  to  them; 
that  the  sale  was  bona  fide,  and  in  good 
faith;  and  denies  that  he  was  guilty  of  any 
fraud,  either  actual  or  constructive.  In  mak- 
ing said  sale  or  conveyance  of  said  land  to 
Calfee  and  Bailey;  denies  that  he  held  the 
title  in  trust  for  John  M.  Bailey;  avers  that 
the  sale  by  Douglass  was  made  under  deed 
of  trust  made  by  P.  P.  Bailey  to  secure  cer- 
tain debts  therein  mentioned  before  the  land 
was  purchased  by  John  M.  Bailey;  denies 
all  allegations  of  fraud  or  unfair  dealing. 
Defendants  W.  D.  Calfee  and  R.  H.  Bailey 
also  filed  their  Joint  answer  to  said  amended 
bill,  referring  to  their  answer  to  the  original 
bill,  and  making  it  a  part  of  their  answer 
to  the  amended  bill,  and  deny  positively  aJl 
the  allegations  of  the  amended  bill  charging 
them  with  knowledge  of  any  interest  that 
John  M.  Bailey  had  in  the  purchase  by  Stra- 
ley, or  that  they  purchased  from  John  M. 
Bailey,  or  that  he  had  any  Interest  in  the 
land  whatever  after  the  sale  to  Straley,  and 
denied  all  allegations  of  fraud;  averred  that 
they  purchased  from  Straley  alone, in  good 
faith,  and  had  no  knowledge  of  any  Inter- 
est of  John  M.  Bailey  in  the  lands,  or  any  in- 
terests of  the  Infant  plaintiffs,  or  reservation 
of  "Piney  Hills'*  or  the  200-acre  tract;  deny 
all  of  the  general  and  specific  charges  of 
fraud  in  regard  to  their  efforts  to  prevent  hi- 
vestigatiou  in  the  courts  of  the  dealings  be- 
tween them  and  the  said  Bailey  and  Straley 
touching  said  land  transaction. 

Sarah  Bailey  filed  her  answer  to  the 
amended  bill,  admitting  its  allegations,  and 
claiming  dower  In  the  lands  as  the  widow 
of  John  M.  Bailey;  averring  that  Straley  was 
only  the  ostensible  purchaser,  and  held  the 
land  as  trustee,  while  John  21.  Bailey  was 
the  real  owner  of  the  equitable  estate  in  said 
lands;  that  Calfee  and  Bailey  acquired  noth- 
ing but  the  legal  title  by  their  conveyance 
from  Straley;  that,  having  failed  to  comply 
with  their  contract  of  sale  made  with  John 
M.  Bailey,  respondent  is  entitled  to  dower 
in  kind  in  said  land,  at  any  rate  to  a  gross 
sum  in  lieu  of  dower,  and  to  a  distributive 
share  of  the  personal  estate  of  John  M.  Bail- 
ey when  same  is  collected;  and  prays  that 
such  proceedings  be  had  as  will  secure  to  her 
her  interests,  etc. 
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Plaintiffs  filed  their  second  amended  bill, 
referring  to  and  making  a  part  thereof  their 
former  bills,  and  alleging  that  the  plaintiffs 
children  of  Julia  Bailey  are  infants;  that  In 
3879  and  1880  their  mother  made  two  oral 
contracts  with  John  M.  Bailey,  whereby  she 
purchased  from  him  about  200  acres  of  the 
west  end  of  his  farm;  that  for  the  purchase 
made  In  the  spring  of  1879  she  was  to  pay 
$600,  and  for  that  In  the  spring  of  1880  she 
was  to  pay  $900,  aggregating  for  the  entire 
purchase  $1,500;  that  the  price  of  $1,500  was 
paid  In  full  by  Julia  a  short  time  after  the 
purchase  was  made,  and  the  land  purchased 
by  her  was  laid  off  to  her  by  said  John  M. 
Bailey  by  metes  and  bounds;  that  In  pur- 
suance of  said  verbal  contract  she  tooli  pos- 
session of  the  land  so  purchased,  and  remain- 
ed in  possession  until  her  death,  and  that 
her  husband  and  children  remained  in  pos- 
session after  her  death;  that  said  Julia  made 
valuable  improvements  of  said  land  so  pur- 
chased by  her;  that  by  her  said  purchase 
under  said  oral  contracts  she  became  the  full 
and  complete  owner  of  the  equitable  title 
to  said  land  in  fee  simple;  alleges  an  agree- 
ment and  an  arrangement  made  on  the  day 
of  sale  by  Douglass,  trustee,  between  John 
M.  Bailey  and  H.  W.  Straley,  that  when 
Douglass  offered  the  land  for  sale  Straley 
was  to  bid  It  In  for  Bailey;  Straley  was  to 
bold  the  legal  title  as  security  for  certain 
debts  that  he  held  against  John  M.  Bailey; 
that  Straley  was  to  execute  certain  notes  to 
John  S.  Garr,  Anderson  Shumate,  R.  A.  Shu- 
mate, and  J.  H.  Dare  for  the  amount  of  the 
deed  of  trust  debt,  less  the  deduction  men- 
tioned; that  Straley  was  to  hold  the  legal 
title  as  security  for  the  debts  he  alleged  to 
be  due  him,  and  as  security  for  the  Shumate 
debt  or  notes,  If  he  should  have  them  to  pay, 
and  the  equitable  title  was  to  remain  in  John 
M.  Bailey;  that  he  (Bailey)  was  to  resell  the 
land,  or  a  part  of  it,  and  pay  off  the  Straley 
and  Shumate  debts,  and  retain  the  balance 
of  said  land;  that  the  land  was  bid  in  by 
Straley  under  this  agreement  and  understand- 
ing; that  Calfee  was  a  party  to  the  agree- 
ment, and  was  to  buy  the  farm  from  John 
M.  Bailey  upon  terms  thereafter  to  be  agreed 
upon,  and  arrangements  were  made  with  R. 
A.  Shumate,  acting  for  himself  and  Anderson 
Shumate  and  Dare  and  John  S.  Garr,  where- 
by, under  the  arrangement  that  the  land  was 
to  be  bid  In  for  John  M.  Bailey's  benefit, 
they  (the  Shumates,  Garr,  and  Dare)  would 
accept  the  bonds  of  Straley,  payable  in  6, 
18,  and  30  months,  the  sale  being  for  cash 
under  the  deed  of  trust;  that  the  arrange- 
ment was  made  with  the  Shumates,  Dare, 
and  Garr  with  the  distinct  understanding 
that  the  land  was  to  be  bid  In  for  Bailey  by 
Straley;  that  the  Shumates,  Dare,  and  Garr, 
under  the  agreement,  made  a  deduction  on 
the  debt  due  them  of  $600,  and  they  were 
induced  not  to  bid  on  the  land,  to  make  the 
said  deduction,  and  to  take  the  notes  of 
Straley  on  account  of  the  understanding  that 


the  land  was  to  be  bid  In  for  Bailey  by  Stra- 
ley, and  that  no  bid  was  made,  except  Stra- 
ley's,  on  account  of  said  understanding  that 
It  was  to  be  bought  for  Bailey's  benefit;  that 
said  Straley,  for  the  purpose  of  defrauding 
said  John  M.  Bailey,  when  asked  to  put  the 
contract  In  writing,  told  Bailey  that  the  ar- 
rangement could  not  stand  In  law,  and  fraud- 
ulently procured  from  said  John  M.  Bailey 
assent  to  an  oral  agreement  and  arrange- 
ment; that  Straley's  purchase  under  the  ar- 
rangeifien^t  is  in  the  nature  of  a  mortgage, 
and  was  never  Intended  or  understood  to  be 
an  absolute  sale;  that  it  was  bid  in  at  less 
than  one-third  of  Its  value;  that  plaintiffs 
were  entitled  to  have  all  the  other  lands  of 
John  M.  Bailey  exhausted  before  the  prop- 
erty sold  by  John  M.  Bailey  to  Julia  Bailey 
could  be  subjected;  that  their  rights  tmder 
said  sale  are  paramount  and  superior  to  all 
other  liens  against  Jo'hn  M.  Bailey  and 
against  said  land  purchased;  that  they  were 
not  parties  to  said  transaction  between  John 
M.  Bailey,  Straley,  and  Galfee,  and  not  bound 
thereby;  reallege  the  sale  by  verbal  contract 
of  John  M.  Bailey  to  Galfee  and  R.  H.  Bailey 
for  $7,000,  which  they  agreed  to  pay  him, 
but  never  paid;  that  they  had  knowledge  of 
the  agreement  between  Straley  and  Bailey, 
and  that  they  all  had  notice  of  the  rights  of 
Infant  plaintiffs,  and  know  the  exact  bound- 
aries of  their  land  ];Hirchased  by  their  moth- 
er; that  said  Straley  and  Galfee  and  R.  H. 
Bailey  during  all  the  lifetime  of  said  John 
M.  Bailey  admitted  their  respective  contracts 
and  agreements  with  said  John  M.  Bailey, 
and  it  was  not  until  after  his  death.  In  Jan- 
uary, 1891,  that  they  denied  It;  that  Just 
prior  to  the  institution  of  this  suit  Straley 
fraudulently  procured  a  deed  of  said  land 
from  Douglass,  trustee,  and  that  after  that, 
about  the of  May,  1891,  made  the  de- 
fendants Galfee  and  Bailey  a  deed,  being 
made  for  the  purpose  and  with  the  intent 
of  defrauding  the  Infant  plaintiffs,  the  widow 
of  John  M.  Bailey,  and  his  heirs  at  law  of 
what  Justly  belonged  to  them,  and  that  by 
this  fraudulent  conveyance  made  by  Straley 
he  received  the  benefit  of  the  deduction  of 
$600  made  by  the  Shumates,  Dare,  and  Osltt 
to  John  M.  Bailey,  and  that  he  has  fraud- 
ulently appropriated  same  to  his  own  use, 
and  should  be  compelled  to  account  for  it; 
that  John  M.  Bailey  had  no  authority  or 
power  to  sell  the  land  purchased  by  Julia 
to  Galfee  and  Bailey;  that  said  attempted 
sale  was  In  fraud  of  the  rights  of  the  Infant 
plaintiffs,  and,  so  far  as  they  are  concerned, 
the  same  is  void,  and  of  no  effect;  that  since 
the  institution  of  this  suit  Miles  P.  Rowland, 
George  P.  Bailey,  and  James  H.  Wilson  have 
each  purchased  a  portion  of  the  land  from 
Galfee  and  Bailey,  and  obtained  deeds  for 
same;  that  they  are  pendente  lite  purchas- 
ers, and  take  subject  to  this  suit;  that  they 
had  notice  of  the  rights  of  the  partie&  They 
pray  that  the  pretended  sale  to  Straley  be 
held  as  a  mortgage;   that  a  deed  of  convey- 
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ance  for  the  land  purchased  by  Julia  Battey 
from  John  BaJley  be  compelled  to  be  made 
to  the  infant  plaintiffs;  that  they  recoyer 
rents  and  profits  of  same  for  the  time  it  has 
been  in  possession  of  Calfee  and  Bailey; 
that  Calfee  and  Bailey  be  compelled  to  pay 
the  balance  of  purchase  money  due  John  M. 
Bailey  for  said  land,  or,  if  they  elect  to  give 
up  said  land,  to  account  for  the  rents  and 
profits  of  same;  that  Straley  be  compelled 
to  account  for  the  money  received  by  him 
on  account  of  the  deduction  made  by  the 
Shumates,  Garr,  and  Dare;  that  all  proper 
accounts  be  taken,  and  for  general  relief. 

Defendant  H«  W.  Straley  filed  his  demurrer 
and  answer  to  the  second  amended  bill  of 
plaintiffs,  as  did  also  W.  D.  Calfee  and  R.  H. 
Bailey  their  Joint  and  separate  answer,  de- 
nying all  the  material  allegations  of  the  bill, 
referring  to  their  former  answers,  and  mak- 
ing them  parts  of  their  answers,  respectively, 
and  denying  the  new  allegations  of  the  sec- 
ond amended  bill. 

Sarah  Bailey  filed  her  bill  in  the  same  court 
against  W.  D.  Calfee  and  R.  H.  Bailey,  set- 
ting up  her  dower,  as  the  widow  of  John  M. 
Bailey,  in  the  tract  of  land  sold  by  Douglass 
and  purchased  by  Straley;  alleging  the  ver- 
bal sale  of  a  part  thereof  to  said  Calfee  and 
Bailey  by  John  M.  Bailey,  reserving  the  200 
acres  before  sold  to  wife  of  James  M.  Bailey, 
and  also  the  Piney  Hills  tract,  as  alleged  in 
the  bill  and  amended  bills  of  James  M.  Bai- 
ley and  others,  and  claiming  dower  as  such 
widow  in  three  several  other  tracts,— one  of 
200  acres,  sold  In  the  chancery  cause  of  A.  J. 
Bailey  against  J.  M.  Bailey  and  others,  and 
purchased  at  commissioner's  sale  by  H.  Bu- 
ren  Bailey  for  the  sum  of  $600,  and  sold  by 
said  H.  Buren  Bailey  to  William  D.  Calfee, 
and  now  in  possession  of  said  William  D. 
Calfee;  and  anoth^  of  15  acres,  and  another 
of  76  acres,  which  were  sold  in  the  chancery 
cause  of  William  D.  Calfee  and  others 
against  the  Bank  of  Princeton  and  others, 
and  purchased  by  William  D.  Calfee;  that 
she  is  informed  that  R.  BL  Bailey  claims  an 
interest  in  all  said  tracts  of  land;  and  prays 
that  defendants  be  required  to  answer  the 
bill:  that  her  dower  be  assigned  her  in  kind, 
or  a  gross  sum  in  lieu  thereof,  and  that  she 
recover  damages  for  the  detention  thereof; 
that  all  proper  accounts  be  taken  and  In- 
quiries made,  and  for  general  relief.  And 
said  Sarah  Bailey  filed  her  amended  bill 
against  said  Calfee  and  R.  H.  Bailey,  and 
George  P.  Bailey,  Mary  E.  Rowland,  and 
James  H.  Wilson,  and  refers  to  aild  makes  a 
part  of  it  her  original  bill,  and  makes,  in  ef- 
'feet,  the  same  allegations  that  are  contained 
in  ttie  bill  and  amended  bills  of  James  M. 
Bailey  and  others  concerning  the  sale  by 
trustee  Douglass  to  H.  W.  Straley,  and  the 
purchase  thereafter  from  John  M.  Bailey  by 
Calfee  and  R.  H.  Bailey  for  the  sum  of  $7,000, 
which  sale  she  alleged  included  the  200  acres 
sold  by  John  M.  Bailey  to  Jame^  M.  Bailey 
aisd  wife,  and  the  Piney  Hills  tract;    that 


she  was  entitled  to  dower  in  the  excess  for 
which  said  land  sold  over  the  sum  of  $3,040» 
the  amount  of  the  trust  debt,  and  that  she 
has  a  lien  on  the  land  for  her  said  dower; 
that  said  land  was  owned  by  said  W^  D. 
Calfee  and  R.  H.  Bailey  and  defendants 
George  P.  Bailey  and  Mary  Bl  Rowland  and 
James  H.  Wilson;  and  further  alleging  that 
when  William  D.  Calfee  purchased  the  200 
acres  from  H.  Buren  Bailey  for  $600  he  re- 
tained $200  of  the  purchase  money  to  pay 
off  and  discharge  plaintlfTs  contingent  right 
of  dower  in  said  land,  and  that  said  Calfee 
has  never  paid  and  refuses  to  pay  the  same; 
and  realleges  her  right  of  dower  in  the  two 
other  tracts,  calling  it  80  and  18  acres,  in- 
stead of  75  and  15  acres,  as  set  out  in 
her  original  biU,  and  claiming  dower  there- 
in. 

Calfee  and  R.  H.  Bailey  filed  their  demurrer 
and  answer  to  the  original  bill,  denying  the 
material  allegations  thereof,  all  verbal  agree- 
ments or  understandings  about  buying  the 
land  from  John  M.  Bailey,  or  that  they  fraud- 
ulently obtained  a  deed  therefor  from  Stra- 
ley; aver  that  the  tract  of  land  referred  to 
in  the  bill  as  sold  in  the  case  of  A  J.  Bailey 
against  John  M.  Bailey  to  H.  B.  Bailey  and 
by  him  to  Calfee  was  sold-  for  the  purchase 
money  due  from  John  M.  to  A.  J.  Bailey,  and 
when  sold  brought  no  more  than  the  pur- 
chose  money  due  and  costs  of  suit  and  sale, 
and  that  said  land,  and  no  part  thereof,  be- 
longed to  respondents,  or  either  of  them,  at 
the  time  of  institution  of  plaintiffs'  suit,  nor 
does  it  now  so  belong  to  them,  and  that  they 
had  no  interest  in  any  of  the  lands  referred 
to  in  the  bilL  These  same  respondents  also 
answer  the  amended  bill,  denying  its  allega- 
gatlons,  and  averring  that  the  several  tracts 
of  200,  80,  and  18  acres  were  sold  for  the  pur- 
chase money  due  on  them,  and  not  subject 
to  the  dower  rights  of  plaintiff,  and  deny 
that  they  sold  for  an  inadequate  price. 

H.  W.  Straley  filed  his  affidavit,  exhibiting 
therewith  the  written  agreement  or  contract 
referred  to  in  the  original  bill  of  plaintiffs 
James  M.  Bailey  and  others  between  H.  W. 
Straley  and  W.  D.  Calfee  and  R.  H.  Bailey, 
under  which  Calfee  and  Bailey  purchased  the 
lands  from  Straley  purchased  by  him  from 
Douglass,  trustee,  at  the  judicial  sale,  from 
which  It  appears,  that,  after  reciting  the  pur- 
chase by  Straley  of  said  lands  at  the  price  of 
$3,040  from  said  trustee,  Douglass,  Calfee 
and  Bailey  agreed  to  purchase  said  land  from 
Straley  for  the  said  price,  and  to  pay,  In  addi- 
tion thereto,  $1,919,  amount  *  of  Judgments 
held  by  Straley  against  John  M.  Bailey,  to  be 
paid  when  demanded  by  Straley,  reserving  a 
lien  on  the  lands  to  secure  Straley,  and  on 
payment  of  the  $1,919  Straley  was  to  assign 
to  them,  without  recourse  on  him,  the  snld 
Judgments  against  John  M.  Bailey,  and  to 
convey  or  cause  to  be  conveyed  to  them  the 
title  to  the  lands. 

Depositions  of  many  witnesses  were  tal^eu 
for  plaintiffs  and  defendants,  to  which  va. 
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rlons  exceptions  were  taken.  On  the  16th 
of  February,  1886»  the  two  caiuee  were  heard 
together  "upon  the  original  bill  and  first  and 
second  amended  bills  in  the  first  of  the  above- 
mentioned  causes,  and  upon  the  Joint  answer 
of  the  defendants  W.  D.  Galfee  and  R.  H. 
Bailey  to  all  of  said  bills,  and  ui>0Q  the 
plaintiffs*  general  replications  to  all  of  said 
answers,  upon  the  separate  answer  of  the 
defendant  H.  W.  Straley  to  all  of  said  bills, 
and  upon  plaintiffs*  general  replication  to 
all  of  said  last-mentioned  answers,  and  up- 
on biU  of  plaintiff  In  the  second  of  the  above- 
named  causes,  upon  the  Joint  answer  of  the 
defendants  W.  D.  Galfee  and  R.  H.  Bailey  to 
said  bill,  upon  plaintiffs'  general  replications 
to  said  answers,  upon  all  the  deposltiohs 
taken  in  the  causes,  and  upon  the  record  and 
all  the  papers  in  the  chancery  cause  of  John 
M.  Bailey  v.  John  A.  Douglass,  trustee,  and 
others,  referred  to  in  said  causes,  and  upon 
all  the  orders  and  decrees  heretofore  entered 
herein,  and  upon  the  agi*eement  of  counsel 
that  the  depositions  taken  in  the  first  of  the 
above-named  causes  should  be  read  with  the 
second  of  the  above-named  causes,  and  was 
argued  by  counsel.  Upon  consideration,  and 
without  passing  upon  any  of  the  exceptions 
taken  to  the  depositions  taken  in  the  cause, 
the  coiut  is  of  opinion  that  the  plaintiffs  In 
said  causes  are  not  entitled  to  the  relief 
prayed  for  in  their  respective  bills,  and  that 
the  same  should  be  dismissed,  doth  so  ad- 
Judge,  order,  and  decree,*'  and  adjudged  costs 
to  the  defendants  in  each  case.  From  this  de- 
cree the  plaintiffs  appealed,  and  say:  First, 
that  "the  court  erred  in  not  excluding  the 
evidence  of  H.  W.  Straley,  W.  D.  Galfee,  and 
R.  H.  Bailey  as  to  personal  transactions  and 
communications  with  John  M.  Bailey,  the 
said  John  M.  Bailey  being  dead";  and,  sec- 
ond, that  '*the  court  erred  in  dismissing 
the  plaintifDs'  bills  In  said  causes,  wi^th 
costs,  and  in  not  declaring  the  sale  made  by 
John  A.  Douglass,  trustee,  to  H.  W.  Straley, 
a  mortgage,  and  that  said  W.  D.  Galfee  and 
R.  H.  Bailey  held  said  land  as  constructive 
trustees,  subject  to  the  rights  of  plaintiffs." 
There  was  a  large  amount  of  evidence  taken, 
and  exceptions  taken  to  certain  parts  of  It  by 
plaintiffs  and  by  defendants,  upon  which  ex- 
ceptions the  court  did  not  pass,  but  it  is  pre- 
sumed that  in  deciding  the  case  the  court 
excluded  such  evidence  from  consideration 
as  was  incompetent.  In  Mercantile  Go.  v. 
Truax,  44  W.  Va.  631,  29  S.  B.  1006  (Syl., 
point  2),  it  is  held:  "In  a  case  tried  by  a 
court  in  lieu  of  a  Jury,  it  Is  not  error  in  the 
court  to  hear  illegal  testimony;  the  court  be- 
ing fully  competent  to  discard  such  evi- 
dence." See,  also,  Nutter  v.  Sydenstricker,  11 
W.  Va.  535;  State  v.  Seabrlght,  15  W.  Va. 
5U0;  Abrahams  v.  Swann,  18  W.  Va.  274.  In 
so  far  as  the  depositions  of  H.  W.  Straley,  W. 
D,  Galfee,  and  R  H.  Bailey  referred  to  state- 
ments made  and  conversations  held  by  Johh 
M.  Bailey  to  and  with  the  said  Straley,  Gal- 
fee, and  Bailey,  as  stated  by  plaintiffs'  wit- 


nesses, they  are  competent  to  testify.  It  is 
insisted  that  the  bills  of  plaintiffs  James 
M.  Bailey  and  others  are  multifarious,  and 
should  be  dismissed  on  that  ground.  The 
prayers  of  the  bill  and  the  first  and  second 
amended  bills  are  almost  Innumerable,  and 
are  for  the  relief  of  various  parties,  and  for 
many  obJects,->the  payment  to  the  Infant 
plaintiffs  of  the  |1,5(X),  the  price  of  land  paid, 
or  the  conveyance  to  them  of  the  200  acres 
of  land  alleged  to  have  been  purchased  by 
their  mother  from  John  M.  Bailey  (this  was 
an  independent  contract,  separate  and  apart 
from  the  other  transactions,  in  which  the 
other  plaintiffs  had  no  interest);  also  for  th'e 
conveyance  to  the  heirs  of  John  M.  Bailey  of 
the  Piney  Hills,  and  for  the  recovery  of 
rents  and  profits  therefor;  also  for  the  re- 
covery of  the  balance  of  $7,000,  the  price 
alleged  by  plaintiffs  to  be  the  amount  agreed 
by  Galfee  after  paying  Straley  what  was 
due  him;  also  for  the  assignment  of  dower 
in  the  lands  to  Sarah,  the  widow  of  John  B. 
Bailey;  and  also  that  H.  W.  Straley  be  re- 
quired to  account  for  sums  alleged  to  have 
been  recovered  by  him  on  account  of  deduc- 
tions made  by  the  creditors  of  John  M.  Bailey 
for  the  benefit  of  said  Bailey,  which  were 
not  paid  over  by  Straley.  It  is  Insisted  by 
appellees  that  the  bill  and  amended  bills  of 
plaintiffs  should  be  dismissed  because  of 
their  laches,— "that  John  M.  Bailey,  and  those 
who  claim  under  him,  have  slept  too  long  up- 
on their  rights,  if  they  ever  had  any."  The 
sale  was  made  by  Douglass,  trustee,  under 
decree  of  the  court,  on  the  6th  day  of  Feb- 
ruary, IS^,  at  which  H.  W.  Straley  became 
the  purchaser  at  $3,040.  The  sale  was  OMi- 
flrmed  a  few  days  thereafter.  On  the  12th 
day  of  June,  1886,  by  writ  of  possession,  W. 
D.  Galfee  was  put  in  possession  of  the  land 
as  assignee  of  H.  W.  Straley,  and  continued 
In  possession,  while  John  M.  Bailey  left  the 
land,  and  lived  at  Bluefield  until  his  death, 
in  January,  1900.  Plaintiffs'  bill  was  filed 
January  9,  1892,  within  a  month  of  six  years 
after  the  confirmation  of  the  sale  to  Straley. 
"The  defense  of  laches  may  be  made  by  de- 
murrer, when  the  facts  manifesting  it  appear 
in  the  bill."  Whittaker  v.  Improvement  Go., 
84  W.  Va.  217,  12  S.  D.  607  (Syl.,  potot  4); 
Jackson's  Adm'r  v.  Hull,  21  W.  Va.  601;  and 
Trader  v.  Jarvls,  23  W.  Va,  100  (Syl.,  point 
2).  "Delay  in  the  assertion  of  a  right,  unless 
satisfactorily  explained,  even  when  it  does 
not  constitute  a  positive  statutory  bar,  oper- 
ates in  equity  as  an  evidence  of  assent,  ac- 
quiescence, or  waiver;  and  especially  is  such 
the  case  in  suits  to  set  aside  transactions  oa 
account  of  fraud  or  infancy.  Laches  and 
neglect  are  always  discountenanced  by  a 
court  of  equity,"  Bank  v.  Garpenter^  101 
U.  S.  507,  25  L.  Ed.  815;  1  DanleU.  Gh.  PI. 
&  Prac.  559  (6th  Ed.)  d.  9.  Plaintiffs'  bill 
and  amended  bills  allege  fraud  on  the  part  of 
H.  W.  Straley  and  W.  D.  Calfee  and  R.  H. 
Bailey— especially  Galfee  and  Bailey— In  pro- 
curing from  Straley  an  absolute  deed  for  the> 
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property  by  false  and  fraudnleiit  representa- 
UoDB,  with  the  Intent  and  purpose  of  defraud- 
ing the  infant  plaintiffs  and  heirs  of  John 
H.  Bailey,  deceased.  When  fraud  is  relied 
upon  to  secure  the  relief  sought  pnxnpt 
action  must  be  taken.  In  Strong  y.  Strong, 
102  N.  T.  68,  5  N.  K  799,  it  is  held:  *The 
right  to  rescind  a  contract  for  fraud  must  be 
exercised  immediately  upon  discovery  there- 
of; and  any  delay  in  doing  so,  or  the  con- 
'tinned  use  and  occupation  of  the  property  re- 
ceived under  the  contract,  will  be  deemed  an 
election  to  aflbrm  it.*'  Trader  v.  Jarvls,  su- 
pra; Hale  V.  Oole,  81  W.  Va.  576»  8  S.  E.  516; 
Doggett  y.  Helm,  17  Grat  96;  Wagner  y. 
Baird,  7  How.  234,  2^  12  L.  Bd.  681;  Carr*8 
Adm'r  y.  Chapman's  Legatees,  5  Leigh,  164; 
Hayes  y.  Goode,  7  Leigh,  452;  Atkinson  v. 
Bobinson,  9  Leigh,  398;  Garuthers'  Adm*TS 
y.  Trustees,  12  Leigh,  610;  Harwood  v!  Rail- 
road Co.,  17  WalL  79,  21  L.  Ed.  558.  The  de- 
fendants, in  their  answers,  as  well  as  their 
depositions,  deny  all  the  allegations  of  fraud 
and  unfair  dealings,  and  the  record  bears 
them  out  in  their  position.  The  sale  was  a 
public,  judicial  sale  made  by  Douglass,  the 
officer  of  the  court;  was  regularly  confirmed, 
without  exception  to  the  sale  or  report  of 
sale;  within  a  few  days  the  purchaser  re- 
sold the  property,  and  the  assignee  of  the  pur- 
chaser invoked  the  writ  of  the  court  to  place 
him  in  possession  of  the  property,  and  the 
former  owner  of  th<»  property,  for  whose  beo- 
efit  it  is  alleged  to  have  been  purchased,  was 
evicted  from  the  property,  and  made  no 
claim  to  it  while  he  lived,  between  three  and 
four  years;  and  the  plaintiffs  took  no  step;^ 
ii.  the  matter  for  about  two  years  after  his 
death.  Thero  is  evidence  tending  to  prove 
the  allegations  of  the  bill  and  amended  bills, 
but  it  is  made  up  of  conversations  had  with 
tho  defendants,  which  are  for  the  most 
part  vague,  indefinite,  and  uncertain.  These 
conversations  are  denied  or  explained.  The 
original  bill  does  not  charge  fraud,  against 
any  of  the  defendants  in  the  transaction  ex- 
cept by  implication.  In  the  amended  bill  it 
is  specifically  asserted  that  no  actual  fraud 
is  charged  against  the  defendant  H.  W.  Stra- 
ley,  but  alleged  that  by  making  an  absolute 
deed  of  said  lands  to  defendants  Calfee  and 
Bailey  he  had  rendered  it  possible  for  them 
to  perpetrate  the  grossest  fraud,  and  alleged 
that  said  Calfee  and  Bailey  had  resorted  to  ev- 
ery possible  contrivance  to  cheat  and  defraud 
plaintiffs,  and  alleged  that  Straley  was,  by 
his  said  act,  guilty  of  constructive  fraud,  but 
failed  to  allege  against  said  Calfee  and  Bail- 
ey any  specific  fraudulent  acts  or  contrivance 
to  cheat  and  defraud  them.  The  testimony  is 
conflicting  and  contradictory,  and  seems  to 
fully  sustain  the  decree  of.  the  circuit  court 
by  a  fair  preponderance.  The  sale  to  Stra- 
ley being  held  valid,  it  follows  that  the  daim 
of  the  widow  to  dower  In  the  lands  in  contro- 
versy, or  any  of  them,  fails.  For  the  rea- 
sons herein  stated,  the  decree  complained  of 
is  affirmed. 


(49  W.  Va.  696) 

STATE  y.  TAVBNNBB  et  sL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept  7,  1801.) 

TAX    DBSD— YAIilDITY— FORFBITURB   TO 
STATE— FAILURB  TO  LIST  LAND. 

1.  T.  died  intestate  in  1849,  seised  of  a  tract 
of  land  Iq  W.  coanty.  Said  land  was  not  on  the 
assessor's  books  in  the  name  of  T.  or  of  T.'s 
heirs  for  any  of  the  years  1866,  1867,  1868» 
and  1869.  Without  antbority  from,  and  with- 
out the  knowledge  or  consent  of,  the  heirs  of  T., 
there  was  placed  on  the  assessor's  books  of 
said  coanty  for  the  years  1870  and  1871  a  tract 
of  600  acres  of  land  in  the  name  of  T.,  without 
charging  it  with  the  taxes  chargeable  thereon 
for  the  previous  years  in  which  the  tract  was 
not  on  tne  boolUL  as  required  by  section  94,  c 
81,  Code  1868.  Said  land  was  returned  delin- 
quent for  the  nonpayment  of  the  taxes  so  char- 
ged tiiereon  for  the  year  1871,  sold  by  the  sher- 
ifT,  and  purchased  by  C,  who  ajssigned  his  pur- 
chase certificate  to  McO. ;  and  the  land,  net 
being  redeemed,  was  conveyed  by  tiie  clerk  of 
the  county  court  to  McO.  by  deed  dated  October 
4,  1877.  Held,  the  deed  conveyed  no  title  to  the 
purchaser. 

2.  Under  section  84,  c.  81,  Code  1868»  said 
tnu:t  of  land  was  forfeited,  and  the  title  there- 
to vested  in  the  state,  fornonentry  on  the  as- 
sessor's books  for  taxation  for  more  than  five 
successive  yeaxB  from  and  after  the  year  1866 
in  the  name  of  the  heirs  of  T. 

8.  S^.,  points  3,  4.  Cunningham  v.  Brown, 
20  S.  B.  615,  39  W.  Va.  588,  approved. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Webster  coun- 
ty; W.  G.  Bennett,  Judge. 

Bill  by  the  state  against  Jeanette  S.  Tavein- 
ner  and  others.  From  the  decree,  the  de- 
fendant Bmma  Hubbard  appeals.    Affirmed. 

W  E.  Raymond,  for  appellant.  J.  W. 
Vandervort,  for  appellees. 

McWHORTER,  J.  The  state  of  West  Vir- 
ginia filed  her  bill  in  equity  in  the  circuit 
court  of  Webster  county  against  Jeanette  S. 
Tavenner  and  others,  alleging  that  on  the 
26th  of  April,  1842,  Minter  Bailey,  commis- 
sioner of  delinquent  and  forfeited  lands  for 
Lewis  county,  conveyed  to  Cabell  Tavenner 
lot  No.  31,  containing  1,281  acres  of  land, 
situated  on  the  Black  Fork  of  the  Little  Ka- 
nawha river,  since  In  Webster  county;  that 
said  tract  of  land  Included  502%  acres,  the 
land  proceeded  against,  giving  a  description 
of  said  502%  acres  by  metes  and  bounds; 

that  on  the day  of ,  18—,  Cabell 

Tavenner  died  intestate,  leaving  surviving 
him  his  widow  and  heirs  named  in  the  bill; 
that  said  land  was  not  charged  on  the  land 
books  or  entered  for  taxation  In  the  county 
of  Webster,  the  same  lying  wholly  therein, 
for  more  than  five  years  prior  to  the  year 
1871,  and  for  that  reason  was  forfeited  to 
the  state  and  liable  to  be  sold  for  the  bene- 
fit of  the  school  fund;  that  the  same  had 
never  been  redeemed  in  any  manner  prescrib- 
ed by  law;  that  in  the  year  1883  the  said 
land,  by  some  means  having  been  entered 
on  the  land  books,  was  by  the  sheriff  of 
Webster  county  sold  for  the  nonpayment  of 
the  taxes  thereon  for  the  year  1881,  and  was 
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purchased  by  the  state  and  not  redeemed, 
and  became  forfeited  and  the  title  vested  in 
the  state;  that  defendant  Emma  Hubbard 
claimed  title  to  the  said  land  by  deed  from 

,  dated day  of ,  18—;   that 

her  title  was  superior  to  that  of  any  other 
claimant,  with  perhaps  an  equity  of  redem];>- 
tion  in  some  of  the  defendants  as  provided 
by  law;  that  the  oth^  defendants  claimed 
title,— and  praying  that  said  land  be  sold  for 
the  benefit  of  the  school  fund  and  for  gen- 
eral reli^. 

The  defendants  Jeanette  S.  Tavenner,  wid- 
ow, and  Jeanette  A.  Tavenner  and  B.  F. 
Shears,  heirs  at  law,  of  Cabell  Tavenner,  fil- 
ed their  answer  to  plaintiffs  bill,  showing 
the  purchase  of  the  said  1,281  acres  by 
Cabell  Tavenner,  and  the  conveyance  there- 
of to  him  by  Commissioner  Minter  Bailey; 
that  Cabell  Tavenner  died  in  the  year  1849 
intestate  as  to  the  lands  in  question,  and 
was  the  owner  of  said  tract  of  1,281  acres 
at  the  time  of  his  death;  that  for  many 
years  the  lands  were  involved  in  suit,  and 
for  that  reason  defendants  failed  to  look 
after  the  taxes  on  the  land  as  they  should, 
but,  said  suits  having  been  fully  and  finally 
settled,  after  investigating,  found  the  title 
bad  been  forfeited  to  the  state  of  West  Vir- 
ginia; that  respondents  were  the  only  heirs 
at  law  of  Cabell  Tavenner,  and  entitled  to  the 
same;  that  the  500  acres  of  land  is  a  parcel  of 
the  1,281  acres,  and  they  caused  the  same  to 
be  surveyed  by  Stllman  Young,  surveyor  of 
Upshur  county;  that  for  more  than  five  years 
prior  to  the  year  1870  said  lands,  although 
situated  wholly  within  Webster  county,  were 
not  charged  on  the  land  books  or  entered 
thereon  for  taxation,  and  thereby  became  for- 
feited to  the  state,  and  had  never  been  re- 
deemed in  any  manner  prescribed  by  law; 
that  respondents  were  Informed  that  for  the 
years  1870  and  1871  a  man  by  the  name  of 
Isaac  Butcher  caused  said  500  acres  of  land 
to  be  placed  on  the  land  books  of  Webster 
county  in  Holly  township  In  the  name  of 
Cabell  Tavenner,  with  the  intention  of  hav- 
ing same  become  delinquent  and  forfeited, 
and  expected  at  the  sale  of  same  to  become 
the  purchaser  thereof,  but  at  the  sale  of  de- 
linquent lands  made  In  said  county  in  1875 
the  tract  of  500  acres  was  purchased  by  B. 
0.  Conrad,  who  assigned  said  purchase  to 
Jonathan  O.  McCray,  and  on  October  4,  1877» 
George  M.  Sawyer,  clerk  of  the  Webster 
county  court,  executed  a  deed  therefor  to 
said  McCray;  that  neither  B.  C.  Conrad  nor 
McCray  was  charged  on  the  land  books  of 
Webster  county  with  said  tract  for  the  years 
1872  to  1877,  hiclusive,  and  if  the  title  of 
said  parties.  If  they  had  any,  was  not  pre- 
viously forfeited,  the  same  became  forfeited 
to  the  state  by  reason  of  their  failure  to 
cause  said  land  to  be  placed  on  the  land 
books  and  charged  with  taxes  for  said  sev- 
eral years;  that  in  the  year  1878,  on  the 
land  books  of  Webster  county,  in  Hackers 
Valley   district*   Jonathan   O.   McCray   was 


charged  with  said  500  acres  of  land,  and  also 
with  97  acres,  said  500  acres  being  the  same 
500  acres  in  controversy,  and  the  sheriff  of 
Webster  county,  on  the  25th  day  of  Novem- 
ber, 1879,  pretended  to  sell  said  land  as  a 
tract  of  537%  acres,  and  by  deed  dated  Sep- 
tember 23,  1881,  Ballard  P.  Conrad,  clerk  ot 
the  county  court  of  said  county,  made  a 
deed  to  Benjamin  C.  Conrad  for  said  tract 
of  537%  acres,  more  or  less;  that  said  500 
acres  was  charged  for  the  year  1881  on  said 
land  books  in  name  of  Jonathan  G.  McCray, 
and  the  taxes  for  the  year  not  paid,  and  in 
1B83  the  sheriff  sold  it  and  purchased  it  for 
the  state,  and  it  was  afterwards  certified  by 
the  auditor  of  this  state  to  the  commissioner 
of  school  lands  of  Webster  county  as  for- 
feited for  sale,  but  it  had  never  been  sold 
by  the  commissioner  of  school  lands,  and 
hence  this  proceeding  was  instituted  on  be- 
half of  the  state  for  the  sale  of  the  same; 
that  the  sale  of  said  lands  by  the  sheriff 
of  Webster  county  in  1879  as  a  tract  of  537% 
acres,  when  it  was  forfeited  as  tracts  of 
500  and  97  acres,  respectively,  was  illegal, 
null,  and  void,  and  the  deed  thereunder  of 
September  23,  1881,  from  B.  P.  Conrad,  clerk, 
to  B.  13.  Conrad,  was  illegal  and  passed  no 
title;  that  on  the  24th  of  September,  1881, 
said  B.  C.  Conrad  and  wife  pretended  to 
convey  to  George  Hubbard  said  tract  of 
537%  acres,  more  or  less,  which  Inclndes 
said  500  acres  in  controversy,  but  that  no 
title  passed  by  said  deed;  that  George  Hub- 
bard by  deed  of  the  28th  of  August,  1885, 
pretended  to  convey  said  537%  acres  to  de- 
fendant Emma  Hubbard,  biit  conveyd  no  ti- 
tle, and  she  has  no  title  to  said  land,  and 
the  said  Emma  Hubbard  since  and  including 
the  year  1886  has  been  charged  on  the  land 
books  of  Webster  county  for  taxation  with 
537%  acres  of  land,  including  500  acres  in 
controversy;  that  neither  Benjamin  C.  Con- 
rad, Jonathan  G.  McCray,  George  Hubbard, 
nor  Emma  Hubbard  have  ever  had  posses- 
sion or  title  to  said  land;  that  the  land  is 
valuable,  worth  several  thousand  dollars, 
and  respondents  ai*e  sole  owners,  with  right 
to  redeem  for  forfeiture;  that  by  reason  of 
the  fact  that  said  land  was  not  charged  on 
the  land  books  of  Webster  county,  nor  al- 
tered for  taxation  thereon,  for  more  than 
five  years  prior  to  the  year  1870,  the  title 
of  Cabell  Tavenner  and  respondents  became 
forfeited  to  the  state,  and.  If  said  forfeiture 
did  not  operate  to  transf^  the  title  of  Cabell 
Tavenner  in  said  lands  to  the  state,  then 
that  the  same  became  forfeited  to  the  state 
for  the  nonpayment  of  taxes  in  the  name  of 
Cabell  Tavenner  for  the  year  1870;  that  if 
said  last  forfeiture  did  not  take  place  aa 
stated,  and  the  facts  as  alleged  did  not  con> 
stitute  a  forfeiture  of  said  lands  to  the 
state,  then  said  lands  were  not  properly 
placed  on  the  land  books  for  1871  In  tho 
name,  of  Cabell  Tavenner,  and  the  sale  o^ 
the  land  by  the  sheriff  in  1875  for  the  pre- 
tended  delinquency  and  forfeiture  for  tt^e 
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year  1871  passed  no  title  to  B.  C.  Gonrad 
under  his  purchase  from  the  sheriff  at  said 
sale,  and  his  assignment  to  Jonathan  G.  Mc- 
Gray,  and  the  deed  by  ylrtue  of  the  assign- 
ment made  to  McCray  by  Sawyer,  the  clerk« 
dated  October  4,  1887,  passed  no  title  to 
McCray,  and.  If  It  passed  no  title  to  Mc- 
Cray, then  by  reason  of  a  forfeiture  of  same 
for  nonpayment  of  taxes  charged  In  name 
of  McCray  for  the  year  1878  and  the  non- 
payment of  same  operated  as  a  forfeiture  of 
the  title  of  McCray  to  the  state,  and  the 
sale  of  said  lands  as  a  tract  of  587%  acres 
by  the  sheriff  In  1879  for  the  delinquent 
taxes  of  1878,  and  purchase  thereon  by  B. 
C.  Conrad,  and  the  conveyance  to  him  by 
B.  P.  Conrad,  the  clerk,  by  deed  of  Septem- 
ber 23,  1881,  operated  to  pass  no  title  to 
Conrad,  and,  if  said  proceedings  were  regu- 
lar by  which  Conrad  pretended  to  have  ob- 
tained title  by  virtue  of  said  deed  from  the 
clerk,  then  said  pretended  title  of  McCray 
became  forfeited  and  delinquent  for  the  non- 
payment of  the  taxes  so  charged  In  his  name 
for  the  year  1881  In  said  county,  and  the 
taxes  for  said  year  were  not  paid  either  by 
McCray,  Conrad,  George  Hubbard,  or  Emma 
Hubbard,  nor  by  any  other  person  for  them, 
and  the  same  was  never  redeemed  from  said 
forfeiture  for  the  nonpayment  of  taxes  for 
said  year,  and  In  1883  said  land  was  sold  by 
the  sheriff  of  said  county  for  said  taxes  of 
1881  and  purchased  by  the  state,  never  re- 
deemed, and  In  1885  certlfled  by  the  auditor 
to  the  commissioner  of  school  lands  of  Web- 
ster for  sale;  that  all  the  acts  of  the  several 
county  officers  of  Webster  county,  to  wit,  the 
sheriff  and  the  clerks  of  the  county  court,  by 
which  they  pretended  to  pass  title  to  McCray 
and  Conrad  under  the  said  several  proceed- 
ings, were  wholly  null  and  void,  and  the  title 
still  remains  In  the  state,  subject  to  respond- 
ents' right  of  redemption  as  the  sole  owners 
of  the  land,— and  offer  to  pay  the  taxes  that 
may  remain  due  and  unpaid  thereon,  and 
pray  that  their  answer  be  accepted  and  treat- 
ed as  their  petition,  under  sections  16,  17, 
c  105,  Code,  and  they  be  permitted  to  re- 
deem the  said  lands,  etc  Copies  of  the  sev- 
eral  deeds  referred  to  In  said  answer  were 
filed  therewith. 

Defendant  Emma  H.  Hubbard  filed  her  an- 
swer, claiming  to  be  the  true  owner  of  the 
land  In  question,  first  under  the  sale  for  de- 
linquent taxes  of  1871  and  1872  as  two  tracts 
of  500  and  97  acres  In  name  of  Cabell  Tav- 
enner,  and  purchased  by  B.  C.  Conrad,  not 
redeemed,  and  his  purchase  assigned  to  Mc- 
Cray, and  conveyed  to  McCray  by  Sawyer, 
the  clerk,  by  the  deed  of  October  4, 1877,  then 
returned  delinquent  In  the  name  of  McCray 
and  sold  for  the  taxes  November  25,  1879, 
and  purchased  by  B.  C.  Conrad,  and  convey- 
ed to  him  by  B.  P.  Conrad,  clerk,  as  one  tract 
of  537^  acres  by  deed  of  the  23d  of  Sep- 
tember, 1881,  and  conveyed  by  B.  C.  Conrad 
September  24,  1881,  to  George  Hubbard,  and 
by    Gteorge  Hubbard   to   respondent  August 


28,  1885.  She  denied  the  allegations  of  the 
bill  that  the  land' had  been  forfeited  to  the 
state  for  nonentry  on  the  boolcs,  and  averred 
that  same  had  been  regularly  assessed,  both 
In  Lewis  and  Webster  counties,  up  to  date 
of  tax  sale.  In  name  of  Cabell  Tavenner;  de- 
nied that  the  land  was  sold  to  the  state  in 
1883  for  the  taxes  of  1881,  or  for  any  other 
years;  says  the  land  in  1881  was  McOray's 
land,  and  was  not  sold  to  the  state  for  taxes 
In  that  name  for  any  year,  and  that  since 
the  purchase  by  McCray  the  taxes  had  been 
regularly  paid,  except  the  delinquency,  and 
purchased  by  Conrad,  and  ever  since  the 
taxes  had  been  regularly  paid,  and  that  she 
has  a  good  and  complete  title,  and  that  the 
proceedings  on  the  part  of  the  state  ought 
not  to  be  maintained;  and  asks  leave  to  file 
evidence  of  title.  And  the  same  defendant 
also  filed  an  answer  in  the  nature  of  a  cross 
bill  in  answer  of  Jeanette  Tavenner  and  oth- 
ers, alleging  that  it  is  not  true,  as  alleged  In 
Tavenner*8  answer,  that  the  title  of  Tavenner 
In  and  to  the  land  In  controversy  was  for- 
feited to  the  state  prior  to  the  year  1870; 
that  the  500  acres  of  land  was  caused  to  be 
placed  on  the  land  books  of  Webster  county 
In  1870  or  1871  by  Isaac  Butcher  without  au- 
thority, or  that  It  was  caused  to  be  done  by 
him  at  all,  but  that  the  land  was  rightfully 
entered  on  the  books  and  regularly  returned 
delhiquent  for  the  years  1871,  1872, 1873,  and 
1874,  and  sold  In  1875,  as  stated  In  answer  to 
original  bill.  She  denies  the  allegation  In 
said  answer  that  said  land  was  not,  for  any 
of  the  years  from  1872  to  1877,  Inclusive,  as- 
sessed in  Webster  county,  and  denies  that 
the  sale  In  1879  to  B.  C.  Conrad  was  null  and 
void,  but  avers  that  it  was  regular,  and  vest- 
ed in  Conrad  the  title  to  the  land,  and  that. 
If  the  land  was  forfeited  for  the  year  1881, 
she  is  entitled  to  redeem  the  same,  and  asks 
that  she  be  permitted  to  redeem.  If  It  should 
be  found  to  be  so  forfeited. 

On  the  6th  day  of  August  1897,  the  cause 
was  referred  to  Commissioner  B.  D.  Hutch- 
inson to  inquire  Into  and  report  upon  the 
matters  set  forth  In  the  bill  and  answers,^ 
the  amount  of  taxes  and  Interest  due  and 
unpaid  on  each  tract,  lot,  or  parcel,  or  part 
ot  tract,  mentioned  in  the  bill;  in  whom  the 
legal  title  was  vested  at  the  time  of  forfei- 
ture; in  whose  name  and  for  what  cause 
forfeited,  and  the  facts  In  relation  thereto; 
what  portions,  if  any,  of  such  real  estate 
are  claimed  by  any  person  under  ihe  provi- 
sions of  section  3,  art  13,  of  the  constitu- 
tion of  this  state;  the  facts  in  relati<m  to 
every  such  claim,  and  the  boundaries  there- 
of. On  the  26th  day  of  July,  1898,  the  com- 
missioner filed  his  report  Including  there- 
with *'the  evidence,  documents,  papers,  and 
other  testimony  introduced  and  filed  before 
your  commissioner,''  which  were  made  a  part 
of  said  report  The  defendants  the  widow 
and  heirs  at  law  of  Cabell  Tavenner  filed  ex- 
ceptions to  said  report  of  Commissioner 
Hutchinson,   and   the   plaintiff   excepted   to 
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said  report  because  '*he  shctuld  hare  report- 
ed the  whole  taxes  from  1881  to  the  present 
time  as  chargeable  against  the  land,  with 
Interest"  The  canse  was  heard  on  the  10th 
day  of  November,  1809,  when  the  court  sus- 
tained the  defendants'  exceptions  to  the  com- 
missioner's report,  and  decreed  that  the  de- 
fendants the  heirs  of  Cabell  Tavenner  were 
the  only  parties  to  the  suit  who  had  title  to 
the  600-acre  tract  of  land  in  controversy,  and 
they  were  entitled  to  redeem  the  same  from 
the  forfeiture  for  nonpayment  of  the  taxes 
thereon,  and  that  the  deed  from  Sawyer, 
clerk,  to  McGray,  dated  October  4,  1877,  pur- 
porting to  convey  the  500-acre  tract,  be  set 
aside,  annulled,  and  canceled,  and  also  the 
deed  of  Clerk  Conrad  to  B.  0.  Conrad,  dated 
September  23,  1881,  purporting  to  convey  the 
same  tract,  be  set  aside,  annulled,  and  can- 
celed, and  referred  the  cause  to  Commission- 
er Hutchinson  to  ascertain  and  report  the 
taxes  properly  chargeable  against  said  tract 
of  land  in  the  name  of  Cabell  Tavenner,  de- 
ceased, or  of  the  heirs.  From  such  decree 
the  defendant  Emma  Hubbard  appealed,  and 
assigns  as  errors  the  sustaining  of  the  excep- 
tions, and  each  of  them,  of  Tavenner's  heirs 
to  the  commissioner's  report;  also  in  setting 
aside  the  said  deed  from  Sawyer,  the  derk, 
to  McCray  of  the  4th  of  October,  1877,  and 
the  deed  from  Clerk  Conrad  to  B.  C.  Conrad, 
dated  September  23,  1881,  as  well  as  declaiv 
ing  the  said  Tavenner's  heirs  to  have  title  to 
the  land  and  the  right  to  redeem  the  same, 
and  recommitting  the  cause  to  commissioner 
to  ascertain  and  report  the  taxes  chargeable 
against  the  land  in  Tavenner's  name;  and  al- 
so for  decreeing  against  appellant's  Claim  of 
title,  and  In  not  confirming  the  commission- 
er's report. 

The  first  exception  to  the  report  of  the 
commissioner  is  'in  not  finding  that  the  title 
of  the  heirs  of  Cabell  Tavenner  to  said  land 
was  forfeited  to  the  state  of  West  Virginia 
by  not  being  charged  on  the  land  books  in 
their  names  by  proper  authority  for  more 
than  five  years  prior  to  1871  and  for  more 
than  five  years  subsequent  to  that  date.** 
Section  7,  c  125,  Acts  1869  (which  is  section 
34.  c.  31,  Code  1868),  provides  that:  "It  shall 
be  the  duty  of  any  person  owning  any  real 
estate  to  cause  the  same  to  be  entered  on 
the  land  books  of  the  proper  assessor,  and 
charged  with  the  state  taxes  thereon  not 
charged  to,  the  owner,  for  the  year  eighteen 
hundred  and  thirty-two  or  any  year  there- 
after, heretofore  or  hereafter,  not  released, 
paid,  or  in  any  manner  discharged,  which 
were  and  shall  remain  properly  chargeable 
thereon.  When  any  person  owning  real  es- 
tate has  not,  or  shall  not  have  for  five  suc- 
cessive years,  been  charged  on  such  books 
with  such  taxes  on  such  real  estate,  the  same, 
and  all  the  title,  right  and  interest  of  the 
owner,  legal  and  equitable,  thereto,  shall 
without  any  proceeding'be  absolutely  forfeit- 
ed to  and  vested  in  this  state:  provided, 
however,  that  such  owner  may,  within  one 


year  after  the  passage  of  this  act,  cause  such 
real  estate  to  be  charged  with  such  taxes^ 
chargeable  for  any  such  years  heretofore,  and 
thereby  prevent  a  forfeiture  for  the  failure 
so  to  charge  the  taxes  for  such  years."  It 
is  claimed  by  appellant  that,  as  the  record 
shows  that  the  tract  was  charged  on  the  land 
books  for  the  year  1870  in  the  name  of  Ca- 
bell Tavenner  within  the  year  from  the  pas- 
sage of  the  act,  the  forfeiture  was  thereby 
prevented.  The  record  shows  that,  although 
it  was  placed  upon  the  books  for  the  year 
1870,  It  was  not  done  or  caused  to  be  done  by 
the  owners  of  the  Cabell  Tavenner  title  or 
the  heirs  of  Cabell  Tavenner;  and  if  it  had 
been  placed  thereon  by  the  heirs  of  Cabell 
Tavenner,  and  assessed  in  their  names  for 
taxes  for  the  year  1870,  would  it  have  be^i 
a  compliance  with  the  law?  and  would  it 
have  been  a  legal  entry  on  the  books  for  tax- 
ation purposes?  I  think  not  The  require- 
ment of  the  proviso  in  the  statute  was  that 
the  owner  should,  within  one  year  after  the 
passage  of  the  act,  not  only  have  his  real 
estate  placed  on  the  books,  but  have  it  char- 
ged thereon  with  the  taxes  with  which  it 
was  properly  chargeable  for  the  years  that  it 
was  not  on  the  books  and  not  charged  with 
the  taxes:  and  he  is  not  authorized  to  have  it 
entered  otherwise.  If  the  land  was  Improp- 
erly on  the  books  for  the  years  1870  and  1871, 
as  it  was,  without  the  taxes  for  the  years 
1866  to  1869  inclusive,  the  years  in  which  It 
was  not  on  the  books,  being  charged  up, 
then  the  sale  by  the  sheriff  of  the  land  for 
the  year  1870  was  a  nullity,  and  the  pur- 
chaser took  no  title  under  the  deed  dated  Oc- 
tober 4,  1877,  made  by  George  M.  Sawyer, 
clerk,  to  Jonathan  G.  McCray,  assignee  of 
the  purchaser,  B.  C.  Conrad,  at  the  sale  made 
by  the  sheriff  for  the  taxes  of  1871  charged 
in  the  name  of  Cabell  Tavenner.  The  death 
of  Cabell  Tavenner  occurred  in  December, 
1849.  As  shown,  the  land  was  not  charged 
on  the  books  for  the  years  1866  to  1869.  in- 
clusive, either  in  the  name  of  Cabell  Taven- 
ner or  of  Cabell  Tavenner's  heirs,  but  was 
entered,  by  some  one  without  authority  to 
do  so,  in  the  name  of  Cabell  Tavenner,  and 
without  charging  up  the  taxes  for  the  years 
1866  to  1869,  as  required  by  statute,  and  in 
this  name  was  sold  by  the  sheriff,  the  500 
acres  for  the  taxes  of  1871,  and  the  97  acres 
for  the  taxes,  of  1872,  as  reported  by  the  sher- 
iff. The  deed  made  by  Clerk  Sawyer,  dated 
October  4,  1877,  to  Jonathan  G.  McCray,  as- 
signee of  B.  C.  Conrad,  purchaser,  describes 
the  property  conveyed  as  that  ''which  former- 
ly belonged  to  and  was  returned  delinquent 
in  the  name  of  Cabell  Tavenner's  heirs,  for 
the  nonpayment  of  taxes  due  thereon,  f<^  the 
year  1871,  the  first  tract  of  500  acres  for  the 
sum  of  $4.05,  and  the  second  tract  of  97 
acres  for  the  years  1871,  1873,  and  1874,  ft>r 
the  sum  of  $1.31;  that  being  the  amount  of 
taxes,  interest,  damages,  and  commissions 
due  thereon  at  time  of  sale,  including  fee  for 
receipt"    In  Jones  v.  Dlls,  18  W,  Va.  759,  It 
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l8  held:  "The  only  authority  for  making  a 
deed  for  lands  sold  for  the  nonpayment  of 
taxes  is  the  sale  of  the  land  and  the  conform- 
ing to  the  requirements  of  the  statute  there- 
after. The  deed  must  conform  to  the  report 
of  the  sale;  and,  if  the  report  of  the  sheriff 
shows  that  an  entire  tract  of  land  was  sold, 
this  is  no  authority  for  eze<;uting  a  deed  for 
a  part  of  such  tract;  and,  if  such  a  deed  Is 
executed,  it  is  void/*  In  Ounningham  y. 
Brown,  39  W.  Va.  588,  20  S.  B.  615,  it  is  held: 
"Where  the  assessment  of  a  tract  of  land 
for  taxation  is  illegal,  a  sale  of  such  tract 
of  land  made  by  the  sheriff  for  nonpayment 
of  the  tax  so  assessed  is  void;  for  there  can 
be  no  valid  sale  made  by  a  sheriff  of  a  tract 
of  land  as  delinquent  for  the  nonpayment  of 
taxes  when  there  has  been  no  legal  assess- 
ment of  socfa  taxes.*' 

In  the  case  at  bar  the  sale  is  reported  of 
real  estate  charged  with  taxes  and  delin- 
quent in  the  name  of  Cabell  Tavenner,  while 
the  deed  supposed  to  be  based  on  said  re- 
port describes  it  as  being  charged  with 
taxes  and  delinquent  in  name  of  Cabell 
Tavenner's  heirs.  The  deed  is  in  this  re- 
spect at  variance  with  all  the  record^  re- 
turn of  delinquency,  sheriff's  certificates  of 
sale,  and  surveyor's  report;  and  it  is  in- 
sisted by  appeUee  that  this  is  a  material 
and  fatal  variance.  Ac  the  time  of  said 
delinquency  and  sale,  and  the  making  of 
said  deed,  there  was  no  provision  of  the 
statutu  for  real  estate  being  charged  in  the 
name  of  a  decedent  Section  25,  c.  81,  Code 
1868,  provides:  "When  real  estate  is  char- 
ged to  heirt)  by  description,  or  to  the  estate 
of  a  deceased  party,  such  estate  as  was 
rested  in  the  heirs  or  devisees  of  decedent 
shall  pass  to  the  grantee  in  such  deed."  The 
same  section  was  re-enacted  in  Acts  1872- 
73  (section  25,  c,  117).  In  order  to  provide 
against  such  contingency  as  we  meet  here, 
the  legislature  of  1882,  in  re-enacting  sec- 
tion 25,  c.  81,  Code  1868,  provided  that 
''when  real  estate  so  sold  is  charged  to 
the  heirs  or  to  the  devisees  of  a  decedent 
without  giving  their  names,  or  to  the  estate 
of  a  decedent  or  to  a  deceased  person  in 
his  or  her  own  name,  such  right,  title  and 
estate  as  was  vested  in  the  decedent  at  the 
time  of  his  or  her  death  in  such  real  estate 
shall  pass  to  and  be  vested  in  the  grantee 
in  such  deed.**  It  will  be  seen  that  the  legis- 
lature deemed  it  necessary,  in  order  to  le- 
galize the  charging  of  real  estate  in  the 
name  of  a  decedent,  to  enact  a  statute  to 
that  effect.  At  the  time  the  land  in  ques- 
tion was  placed  on  the  assessor's  books  in 
1870,  after  being  off  the  books  for  at  least. 
4  years,  Cabell  Tavenner  had  been  dead 
over  20  years.  1  Blackw.  Tax  Titles,  8  278, 
says:  "An  assessment  to  the  'estate  of 
Parkhursf  Is  a  nullity,'* — and  refers  to 
Ii'Bngle  V.  Wilson,  21  Fla.  461.  He  further 
says:  "The  effect  of  listing  the  property 
of  the  'heirs  at  law*  or  'devisees'  of  a  former 
deceased    owner,    by  which,   perhaps,   the 


present  owners  could  be  ascertained  and 
identified,  might  possibly  be  good;  but  list- 
ing to  the  estate  of  one  who  died  25  years 
before  the  sale  does  not  satisfy  the  statute, 
which  aims  throughout  at  personal  proceed- 
ings against  the  owner  and  his  personalty 
before  recourse  to  the  land," — ^and  refers  to 
Morrison  v.  McLauchlin,  88  N.  C.  251.  In 
L'Engle  v.  Wilson,  cited,  the  decision  is  bas- 
ed on  a  statute  providing  that  assessment 
of  land  must  be  to  the  owner,  or  the  occu- 
pant, or  as  **unknown,"  or  to  the  trustee, 
guardian,  executor,  or  administrator  in  his 
representative  capacity;  and  it  is  there  held: 
"An  assessment  to  the  'estate  of  Parkhursf 
is  a  nullity,  and  a  sale  consequent  on  such 
assessment  conveys  no  title  to  the  purchas- 
er:" In  the  opinion  in  the  case  the  chief 
justice  says:  "In  this  case  there  is  no  as- 
sessment to  the  owner,  occupant,  unknown 
owner,  or  person  in  a  representative  char- 
acter. The  statute  requires  the  iissessment 
to  one  or  the  other  of  them.  An  assess- 
ment to  the  'estate  of  C.  Parkhursf  is  to 
neither,  and  Is  equivalent  to  wholly  ignor- 
ing the  requirements  of  the  statute.  These 
requirements  are  few  and  simple.  Any 
man  of  ordinary  intelligence  can  without 
clifilculty  follow  them  with  accuracy.  Not 
to  do  so  can  only  be  attributed  to  the  negli- 
gence of  the  assessor.  Section  58,  c.  8099, 
Revenue  Act  1879,  makes  the  'clerk's  deed 
prima  facie  evidence  of  the  regularity  of 
the  proceedings  from  the  valuation  of  the 
land  to  the  date  of  the  deed,  inclusive.' 
This  is  a  large  invasion  of  the  law  as  it 
once  stood.  We  are  not  disposed  to  extend 
it  by  judicial  construction, — a  construction 
which  would  require  us  to  declare  some 
parts  of  the  act  directory  and  others  manda- 
tory. It  must  be  admitted  that  there  can 
be  no  definitely  prescribed  rule  which  will 
unmistakably  mark  the  line  of  demarkatlon 
between  the  two."  In  Cruger  v.  Dougher- 
ty, 48  N.  Y.  107,  the  court  say:  "It  is  a  well- 
established  rule  that  one  claiming  to  have 
acquired  title  to  the  property  of  another 
under  statutory  proceedings  must  show  that 
every  material  provision  designed  for  the 
security  and  protection  of  the  owners  has 
been  subsrtantially  complied  with."  In 
Woodbridge  v.  State,  43  N.  J.  I/aw,  270,  the 
court  say:  "The  power  to  sell  lands  for 
taxes  is  a  naked  power,  and  the  validity  of 
a  title  derived  from  such  sale  depends  upon 
a  strict  compliance  with  the  directions  of 
the  statute;  and  a  purchaser  at  such  sale 
is  bound  to  inquire  whether  he  has  so 
acted." 

Sectioii  26,  c.  29,  Code  1808,  provides: 
"When  the  owner  dies  intestate,  his  undi- 
vided real  estate  may  be  listed  to  his  heirs, 
without  designating  any  of  them  by  name, 
until  they  shall  have  given  notice  to  the  as- 
sessor of  the  proper  district  of  the  division 
of  the  same,  the  names  of  the  several  heirs 
and  the  parcels  allotted  to  each.  •  •  * 
Where  the  owner  has  devised  the  lands,  or 
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a  freehold  estate  therein,  absolutely,  the 
assessor  shall  charge  such  land  to  the  dev- 
isee. If,  under  the  will,  the  land  is  to  be 
sold,  it  shall  continue  to  be  charged  to  the 
decedent's  estate,  and  the  assets  in  the 
hands  of  the  personal  representative  shall 
be  liable  for  the  taxes,  until  a  sale  and  con- 
veyance thereof  be  made."  In  Totten  v. 
Nighbert,  41  W.  Va.  800,  24  S.  E.  627  (SyL, 
point  3):  "The  state  is  not  bound  by  the  un- 
authorized or  illegal  acts  of  its  officers,  nor 
can  its  title  to  a  tract  of  land  be  trans- 
ferred, devested,  or  affected  in  any  man- 
ner, to  any  extent,  by  such  unauthorized  or 
illegal  acts;  and  all  persons  who  deal  with 
such  officers  do  so  at  their  peril,  in  all  mat- 
ters wherein  such  officers  exceed  their  legit- 
imate powers.*'  As  far  as  the  record  shows, 
the  land  never  was  charged  at  any  time  in 
the  i^ame  of  Cabell  Tavenner's  heirs,  eith^ 
before,  or  after  the  year  18G9.  I  am  aware 
that  the  tendency  has  been  for  many  years, 
both  on  the  part  of  the  courts  and  the  legis- 
lature of  this  state,  to  devest  the  proceed- 
ings whereby  titles  are  obtained  under  sales 
for  delinquent  taxes  as  far  as  may  be  of  all 
mere  technicalities  and  irregularities  which 
do  not  seriously  prejudice  the  rights  of  the 
former  owner,  and  I  think  very  properly 
so.  But  the  courts  must  keep  at  least  with- 
in the  spirit  of  the  statute.  It  is  the  duty 
of  the  owner  of  real  estate  to  contribute 
his  fair  proportion  of  the  expenses  of  the 
«tate  government  in  the  way  of  taxes  as- 
sessed upon  his  lands;  but  he  is  likewise 
entitled  to  have  the  protection  of  the  law 
in  his  rights,  and  the  purchaser  of  his  title 
for  the  mere  pittance  of  a  year's  taxes  must 
take  what  risk  there  is  as  to  the  proceed- 
ings being  in  conformity  to  the  statute.  Tlie 
land,  being  forfeited  for  nonentry  in  €he 
name  of  the  "heirs  of  Cabell  Tavenner," 
was  liable  to  be  sold  in  this  proceeding  for 
the  benefit  of  the  school  fund;  and  under 
the  provisions  of  section  13,  c.  134,  Acts 
1872-73,  "at  any  time  before  the  sale"  di- 
rected in  such  proceeding,  the  former  owner, 
or  any  creditor  of  the  former  owner  of  such 
land  having  a  lien  thereon,  may  pay  into 
court,  by  and  with  the  consent  of  the  court, 
all  costs,  taxes,  and  interest  due  at  the  time, 
etc.,  and  redeem  the  land.  Rich  v.  Brax- 
ton, 158  U.  S.  375,  16  Sup.  Ct  1006,  39  U 
Ed.  1022.  The  answer  and  petition  of  the 
defendants  the  heirs  of  Cabell  Tavenner 
prays  for  permission  to  pay  the  costs,  taxes, 
etc.,  as  provided  by  the  statute,  which  per- 
mission is  granted  by  the  decree  of  the  cir- 
cuit court  complained  of. 

The  report  is  excepted  to  because,  having 
found  that  said  real  estate  was  claimed  by 
no  person,  under  the  provisions  of  section 
3,  art.  13,  of  the  constitution  of  the  state, 
the  commissioner  erred  in  finding  that  the 
right  of  redemption  from  the  foi*feiture 
claimed  in  his  report  was  in  the  defendant 
Emma  Hubbard  under  the  several  convey- 
ances based  on  the  sale  for  the  taxes  de- 


linquent for  the  year  1871,  In  the  name  of 
Cabell  Tavenner,  and  the  deed  thereunder 
by  Clerk  Sawyer  to  McQray,  assignee  of  B 
0.  Conrad,  dated  October  4,  1877,  and  the 
sale  for  the  delinquent  taxes  of  1878  in  the 
name  of  Jonathan  G.  McQray,  made  No- 
vember 25,  1879,  and  the  deed  thereunder 
by  Clerk  Conrad  to  the  purchaser,  B.  C.  Con- 
rad, dated  on  the  23d  of  September,  1881, 
followed  by  the  deed  from  B.  C.  Conrad  to 
George  Hubbard,  dated  September  24,  1881, 
and  from  George  Hubbard  to  Emma  Hub- 
bard, dated  August  25,  1885.  The  testimony 
of  several  witnesses  is  taken  touching  the 
possession  of  Jonathan  G.  McOray  and  his 
vendees  under  the  deed  from  George  M. 
Sawyer,  clerk,  to  said  McGray.  The  said 
McCray  himself  testifies  to  having  taken 
possession  and  hacked  out  a  large  boundary 
of  it,  sowed  grass  seed,  worked  on  the  land 
quite  a  good  deal,  and  kept  stock,  especial- 
ly cattle,  on  the  laud,  and  that  for  the  three 
years  his  possession  was  entirely  uninter- 
rupted, and  that  no  person  claimed  or  pre- 
tended to  claim  the  land,  so  far  as  he  knew; 
and  there  was  other  testimony  tending  to 
prove  possession  and  acts  of  ownership  on 
his  part  and  that  of  his  vendees,  while  other 
witnesses  testified  that  they  had  been  all 
over  the  land  during  the  time,  and  saw  no 
indications  of  its  occupancy,  or  of  any  work 
having  been  done  on  it,  but  there  was  such 
improvement  as  he  claimed  on  the  Butcher 
tract  adjoining  the  tract  in  question.  As 
to  the  possession  of  and  acts  of  ownership 
on  the  land,  the  testimony  is  very  conflict- 
ing, and  of  such  a  character  that  an  ap- 
pellate court  would  not  be  warranted  In 
disturbing  a  decree  rendered  thereon  by  the 
circuit  court  under  the  uniform  rulings  of 
this  court  for  many  years,  as  shown  by 
Smith  V.  Johnson,  44  W.  Va.  278,  29  S.  E. 
509  (Syl.,  point  2). 

The  report  is  also  excepted  to  in  that  it 
finds  that  the  land  in  controversy  was  for- 
feited to,  and  the  title  vested  in,  .the  state 
for  the  nonpayment  of  taxes  charged  for 
the  year  1881  in  name  of  Jonathan  G.  Mc- 
Cray, and  sold  in  1883  by  the  sherilT,  pur- 
chased by  the  state,  and  not  redeemed.  It 
is  clear  that  if,  as  we  have  seen,  Jonathan 
G.  McCray,  assignee  of  B.  O.  Conrad,  the 
purchaser  under  the  sale  for  the  delinquent 
taxes  of  1871  in  the  name  of  Cabell  Taven- 
ner, took  no  title  under  his  deed  of  October 
4,  1877,  and  the  land  was « forfeited  for  non- 
entry  in  the  name  of  the  heirs  of  Cabell 
Tavenner,  then  there  was  no  title  in  Mc> 
Cray  to  forfeit  which  could  entitle  appellant 
to  redeem. 

The  report  is  further  excepted  to  because 
the  commissioner  did  not  find  the  amount 
of  taxes  on  the  land  up  to  date  from  the 
time  the  same  was  forfeited,  as  claimed  by 
defendants  Tavenner  in  their  answer,  and 
in  not  finding  that  they  had  a  right  to  re> 
deem  the  land  on  paying  the  taxes  properly 
chargeable  thereon.     From  what  has  been 
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said,  it  will  appear  that  this  exception  was 
well  taken.  I  see  no  error  in  the  decree 
complained  of,  and  it  shonld  be  affirmed. 


(49  W.  Va.  724) 

STATE  V.  NEWMAN. 
ISnpreme  Court  of  Appeals  of  West  Virginia. 

Sept  7,  1901.) 

UNLAWFUL  SHOOTINO— «ELJ*-DBFENSB-QUBS- 
HON  FOR  JURY  —  RS7C0MMENOATION  TO 
MERCY— SPBCIAIi  JUDOB^FAILURB  TO  ACT- 
PRESENCE  OF  ACCUSED. 

1.  A  qaestion  of  self -defense  is  pecullariy  a 
jury  question,  and  an  appellate  court  will  not 
set  aside  a  Tordict  against  that  defense,  ex- 
cept in  rare  cases,  where  it  is  very  manifestly 
and  plaiidy  against  the  evidence. 

2.  where  a  verdict  finds  a  defendant  guilty 
of  a  crime,  a  recommendation  in  that  verdict 
by  the  Jury  to  the  mercy  of  the  court  has  no 
legal  effect,  is  mere  surplusage,  and  cannot  be 
considered  in  an  appellate  court  to  set  aside 
the  judgment  of  the  trial  court  in  fixing  pun- 
ishment. 

3.  Where  one  person  has  been  elected  spe- 
cial judgo  to  hold  a  court  during  the  absence 
of  the  regular  judge,  and  a  second  special  judge 
is  elected,  though  the  record  does  not  state  the 
absence  o£  the  first  special  judge  or  other 
cause  of  his  election,  but  only  states  that  the 
regular  judge  is  absent,  it  will  be  presumed 
that  there  was  cause  for  the  election  of  the 
second  special  judge,  from  the  absence  of  the 
first  special  judge  or  other  cause,  unless  it 
otherwise  appears  from  the  record,  and  the 
action  of  the  second  judge  will  be  valid. 

4.  There  may  be  more  than  one  special  judge 
elected  during  the  same  term  to  hold  a  court 
in  the  absence  of  the  regular  judge,  if  from 
the  absence  of  the  first  elected  judge  there  be 
reason  for  the  election  of  a  second  special 
judge. 

5.  If  it  may  be  inferred  from  the  record  that 
a  person  is  present  in  person  at  a  trial,  it  is 
ramcient,  though  the  record  does  not  affirma- 
tively say  that  he  was  present  in  his  proper 
person. 

(Syllabus  ^  the  Court.) 

Error  to  ciicoit  court  Kanawha  county; 
Frank  A  Guthrie,  Judge. 

William  Newman  was  convicted  of  unlaw* 
fnl  shooting,  and  brings  error.    Affirmed. 

J.  W.  Kennedy  and  F.  L.  Beardsley,  for 
plalntifT  in  error.  R.  H.  Freer,  Atty.  Gen., 
and  Alex  DoUn,  for  the  State. 

BRANNON,  P.  William  Newman  was  con- 
victed in  the  criminal  court  of  Kanawha 
county  of  the  nnlawf  ul  shooting  of  Jack  Shea, 
and  was  sentenced  to  the  penitentiary  for 
three  years.  He  ax>plied  to  the  circuit  court 
of  Kanawha  county  for  a  writ  of  error,  but 
It  was  refused,  and  then  he  brought  this  writ 
of 'error  in  this  court. 

The  first  point  which  his  assignment  of 
errors  makes  against  the  judgment  is  that 
the  court  refused  to  give  him  a  new  trial  on 
the  ground  that  the  verdict  was  contrary  to 
the  evidence.  I  shall  only  say,  because  it  is 
only  necessary  to  say,  that  as  the  question 
before  the  jury  was  whether  the  shooting  was 
excusable,  as  in  self-defense,  was  peculiarly 
a  jnry  question  of  fact,  I  need  not  cite  author* 
117  to  say  that  we  cannot  reverse  the  jury 


and  the  criminal  court  for  error  herein.  The 
shooting  not  being  questioned,  and  the  sole 
question  being  one  of  self-defense  or  not,  it 
must  be  a  very  plain  case  of  erroneous  ver- 
dict to  justify  this  court  in  overruling  a  ver- 
dict approved  by  the  trial  judge,  as  has  been 
held  a  thousand  times.  We  cannot  thus  in- 
vade the  province  of  a  jury.  In  the  federal 
courts  and  most  of  the  state  courts,  no  error 
can  be  based  on  the  refusal  of  a  new  trial, 
where  the  question  Is  purely  one  of  evidence; 
and  while  such  is  not  the  law  in  this  state, 
still  it  is  an  admonition  to  us  of  the  sanctity 
and  legal  effect  of  a  verdict  of  a  jury,  and 
of  the  danger  of  our  interference  with  a  ver- 
dict, except  upon  the  plainest  grounds  of  er- 
ror. State  V.  Hunter,  37  W.  Va.  744,  17  8. 
B.  307;  State  v.  Bowyer,  43  W.  Va,  180,  27 
S.  E.  301;   Lawrence's  Oase,  30  Grat  846. 

The  second  point  made  against  the  judg- 
ment is  that  the  verdict  was  for  unlawful 
shooting  only  with  a  clause  added,  in  the 
words  "and  [the  jury]  asks  the  mercy  of  the 
court,*'  and  that  this  indicated  a  finding  for 
a  misdemeanor  only,  and  the  court  erred  in 
sending  Newman  to  the  penitentiary.  Plain- 
ly there  is  nothing  in  this  point  The  ver- 
dict distinctly  found  Newman  guilty  of  un- 
lawful wounding,  as  charged  in  the  Indict- 
ment, and  the  rec(»nmendation  was  simply 
surplusage,  which  the  court  was  at  liberty 
to  disregard,  because  the  court  is  given  by 
law  the  sole  power  and  discretion  to  fix  the 
punishment,  and  to  say  whether,  in  such  a 
case  as  this,  the  party  shall  be  punished  by 
confinement  in  the  penitentiary  or  jail.  Ck>de, 
c.  144,  S  9;  Id.  c.  152,  §  21.  A  jury  cannot 
infringe  ui>on  the  prerogative  of  the  court  in 
such  matter.  The  law  demands  of  the  judge 
that  he  shall  pass  his  judgment  as  to  the 
mode  and  extent  of  the  judgment.  Nor  can 
It  be  said  that  the  punishment  Is  excessive, 
because,  if  it  is  within  the  limit  of  the  law, 
it  cannot  be  so  regarded. 

A  third  point  made  against  the  judgment 
is  that  J.  H.  Couch  tried  the  accused  as  spe- 
cial judge,  and  that  the  record  shows  that 
on  one  day  of  the  court  George  W.  McGlin- 
tic  was  elected  a  special  judge,  on  the  5th 
day  of  January,  and  that  on  the  9th  day  of 
January  Edwin  M.  Keatiey  was  elected  spe- 
cial judge,  and  that  on  the  6th  day  of  Feb- 
ruary James  H.  Couch  was  elected  sx>eclal 
judge,  and  that  the  record  shows  no  reason 
for  the  election  of  Couch,  farther  than  its 
statement  that,  "the  judge  of  this  court  not 
being  able  to  attend  the  court  this  day,  the 
derk  of  this  court,  at  the  instance  of  the  at- 
torneys present  and  practicing  in  the  court, 
proceeded  to  hold  an  election  of  a  judge  to 
hold  said  court  during  the  absence  of  said 
criminal  judge."  The  contention  IS  that  Mc- 
Clintic,  under  his  election  on  the  5th  day 
of  January,  filled  the  office  of  judge,  and  the 
record  must  show  his  resignation,  death,  or 
failure  to  be  present  in  order  to  warrant  the 
election  of  another  judge.  Here  it  is  only 
necessary  to  say  that  It  has  been  held  that 
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where  a  Q>eclal  Judge  baa  tried  a  case,  and 
no  objection  was  made  on  the  trial  to  his 
authority,  and  the  record  1b  silent  as  to  the 
mode  of  his  appointment  or  election,  no  ob- 
jection to  his  authority  can  be  raised  In  the 
appellate  court  for  the  first  time,  provided 
that  by  law  he  could  have  been  elected,  as 
the  a];^)ellate  court  will  presume  that  he  was 
legally,  elected.  State  t.  Lowe,  21  W.  Va. 
782;  Jarrell  ▼.  French,  43  W.  Va.  457,  27  S. 
E.  263;  Wlnans  v.  Wlnans,  22  W.  Va.  678. 
Such  is  the  general  law  laid  down,  under 
many  authorities,  in  11  Enc.  PI.  &  Prac.  7d3. 
No  objection  to  the  authority  of  the  Judge 
was  made  is  the  trial  court  Therefore^ 
though  the  record  does  not  show  the  resigna- 
tion or  other  reason  for  nonservice  of  the 
Judges  antecedently  elected,  yet  we  will  pre- 
sume that  such  a  state  of  things  existed  as 
to  warrant  the  election  of  Couch,  on  account 
of  -either  the  resignation  or  absence  of  the 
other  Judges.  It  Is  true  that  section  11,  c 
112,  Code  1890,  does  require  that.  If  the  reg- 
ular Judge  Is  present,  he  must  (Nrder  the  elec- 
tion of  a  special  Judge  and  give  the  reasons 
therefor;  but  here  the  record  states  that  he 
was  absent,  and  gives  that  as  a  reason  for 
the  election  of  a  special  Judge,  and  when  the 
regular  Judge  is  absent  it  Is  only  necessary 
to  say  so  on  the  record  to  warrant  an  elec- 
tion of  a  special  Judge,  if,  indeed,  it  be  nec- 
essary to  mal^e  such  statement  at  alL  The 
statute  does  not  demand  that  the  facts  be 
stated  of  recQrd  to  warrant  the  election  of  a 
second  or  third  special  Judge.  But  the  fur- 
ther position  is  taken  that  the  election  of 
Couch  Is  utterly  void,  on  the  theory  that  Mo- 
Olintic  had  been  already  elected  special  judge^ 
and  that  under  no  circiunstances  whatever 
could  there  be  an  election  of  another  special 
Judge  at  the  same  term.  We  canqot  accept 
this  construction  of  the  statute.  It  Is  true 
that  the  statute  does  declare  that  a  special 
Judge  may  be  elected,  to  hold  the  court  "dur^ 
ing  tlie  absence  of,  or  for  the  trial  ot  the 
cauae  In  which,  the  Judge  cannot  preside." 
This  Is  a  remedial  statute.  The  language 
quoted  means  that  whenever  the  Judge  is 
absent  a  special  Judge  may,  be  elected  to  act 
while  he  Is  absent  That  Is  the  warrant  for 
an  election.  The  record  states  the  fact  of 
the  absence  of  the  regular  Judge  as  a  reason 
for  Couch's  election.  The  statute  intends 
that  the  court  shall'  go  on  and  business  be 
dispatched  notwithstanding  the  absence  of 
the  regular  Judge;  and  I  ask,  why  should  the 
court  and  business  be  stopped  by  the  absence 
from  death,  sickness,  or  resignation  of  a  spe- 
cial Judge  any  more  than  from  the  absence 
of  the  regular  Judge?  The  statute  does  not 
limit  the  number  of  electicms  of  special 
Judges.  According  to  this  contention,  if  the 
regular  and  first  elected  special  Judge  be  both 
absent  the  court  must  stop.  Neither  the  let- 
ter nor  the  spirit  of  this  remedial  statute 
calls  for  a  construction  productive  of  such 
great  Inconvenience  and  public  Injury. 
A  fourth  point  made  against  the  Judgment 


la  that  the  defendant  Is  not  tfiown  by  the 
record  to  haVe  been  present  In  court  when 
a  motion  to  set  aside  the  Judgment  was  made 
In  the  criminal  court  The  record  says,  on 
the  23d  day  of  February:  "This  day  came 
the  defendant  and  moved  the  court  to  set 
aside  the  verdict  heretofore  entered  In  this 
case,  on  the  grounds  that  said  verdict  is  con- 
trary to  the  law  and  the  evidence  and  said 
Judgment  is  contrary  to  said  yerdlct"  Now. 
as  held  In  Lawrence's  Case,  30  Grat  8^5, 
approved  In  State  v.  Parsons,  39  W.  Va.  464, 
19  S.  E.  876,  it  is  necessary  that  a  prisoner 
accused  of  felony  shall  be  present  In  his  own 
proper  person  from  the  inception  of  the  trial 
to  the  final  Judgment  Inclusive,  when  any- 
thing Is  done  affecting  him,  and  the  record 
must  show  his  presence,  and  he  must  be 
present  when  action  Is  had  on  a  motion  for 
a  new  trial;  but  as  held  In  the  Lawrence 
Case,  and  also  in  State  v.  Cross,  44  W.  Va. 
331,  29  S.  E.  527,  If  It  may  be  inferred  from 
the  record  that  he  was  present  that  Is  suffi- 
cient though  the  record  does  not  formally 
state  that  he  was  present  Tlie  record  here 
states  that  the  defendant  came  Into  court 
and  made  this  motion;  definitely  so,  states; 
affirmatively  so  states.  Presumably  It  was 
In  proper  person.  The  record  does  not  say 
that  he  appeared  by  attorney.  Moreover,  on 
a  prior  day  of  the  term,  as  the  record  shows, 
the  prisoner  waa  id  person  present  at  the 
rendition  of  the  verdict,  and  made  a  motion 
to  set  aside  the  verdict  and  grant  a  nevv  trial; 
and  the  court  overruled  It  and  rendered  final 
Judgment  upon  the  verdict  Eight  days 
thereafter  the  accused,  as  It  seems,  conceiv- 
ing that  the  recommendation  of  the  Jury  of 
mercy  rendered  the  Judgment  erroneous, 
made  the  motion  to  set  aside  the  verdict 
This  was  after  the  motion  for  a  new  trial 
had  been  made  and  overruled,  and  final  Judg- 
ment passed.  Therefore;  so  far  as  the  mo- 
tion for  a  new  trial  Is  concerned,  there  can 
be  nothing  in  the  point  because  on  a  former 
day  Newman  was  personally  present  when 
a  new  trial  was  refused.  State  v.  Parsons, 
supra.  But  It  Is  claimed  that  there  was  a 
motion  to  set  aside  the  Judgment  which  bad 
been  rendered  eight  days  before  on  the  ground 
that  it  was  not  warranted  by  thp  verdict. 
The  language  above  quoted  from  the  record 
will  not  if  strictly  construed,  by  its  letter  Im- 
port any  motion  to  set  aside  the  Judgment 
but  only  the  verdict  But  say  that  there  was 
a  motion  to  set  aside  the  Judgment  It  Is 
extremely  doubtful  whether  we  should  carry 
the  requirement  of  the  presence  of  the  ac- 
cused so  far  as  to  hold  that,  after  the  trial 
has  closed  and  a  final  Judgment  been  ren* 
dered,  the  accused  must  be  personally  present 
when  he  makes  a  motion  to  set  aside  that 
final  Judgment  Be  this  as  it  may.  as  stated 
above,  the  record  sufficiently  shows  the  pres- 
ence of  the  accused.  Finding  no  error,  we 
afiOUrm  the  Judgment  of  the  criminal  court 

Though  It  is-  not  necessary,  because  the 
verdict  is  a  finality,  yet  I  will  say  that  the 
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Terdlct  is  right.  Newman  called  Shea  a  Godr 
damned  liar,  when  Shea  struck  at  Newman 
with  a  small  railroad  lantomr  and  Newman 
jumped  back,  drew  a  pistol,  and  fired  five 
shots  at  Shea;  three  of  them  striking  him. 
Where  was  the  emergency  of  Ufe  or  limb  to 
Justify  such  quick  recourse  to  a  most  deadly 
weapon,  and  to  Justify  five  shots?  Could 
not  Newman  have  retreated?  The  law  of 
•elf-defense  required  it,  especially  when  he 
had  brought  the  trouble  upon  himself  by  such 
opprobrious  language.  There  was  no  stress 
of  life  or  Umb  to  Justify  Newman's  actions. 
Affirmed* 


(49  W.  Va.  712) 

STATB  T.  MOONBY  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept.  7,  1901.) 

CRIMINAL  LAW— PRELIMINARY  EXAMINATION 
—REMARKS   OP  COUNSEL— OBJECTIONS. 

1.  Where  an  indictment  for  felony  is  found, 
the  accused  is  not  entitled  to  a  preliminary 
examination  before  a  justice  before  trial. 

2.  The  syllabi  in  State  v.  Shawn,  20  S.  B. 
873,  40  W.  Va.  1,  Landers  ▼.  Railroad  Co.,  83 
S.  B.  296.  46  W.  Va.  492,  and  State  v.  Allen, 
80  S.  B.  209,  45  W.  Va.  74,  as  to  remarks  of 
counsel  to  a  jury,  are  reaffirmed. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court  Ohio  county;  Thayer 
Melvin,  Judge. 

John  Mooney  and  Frank  Friday  were  con- 
victed of  murder,  and  bring  ernxr.    Affirmed. 

W.  W.  Arnett,  for  plaintiffs  in  error.  R. 
H.  Freer,  Atty.  Gen.,  Alex.  Dulin,  a.nd  John 
A  Howard,  for  the  State. 

• 

BRAKNON,  P.  The  evidence  in  this  case 
to  not  certified,  but  it  appears  that  James 
Hervey  was  shot  and  killed  1st  of  March, 
1900,  by  a  man  whose  face  was  covered  with 
a  red  handkerchief.  John  Mooney  and 
Frank  Friday  were  jointly  indicted  for  the 
murder  of  Hervey,  and  were  sentenced  to 
death  in  the  criminal  court  of  Ohio  county, 
and,  their  sentence  having  been  affirmed  by 
the  circuit  court  of  that  county,  they  have 
brought  a  writ  of  error  in  this  court  I  do 
not  think  that  I  can  improve  upon  the  opin- 
ions delivered  in  those  courts  in  the  case, 
and  I  do  not  think  it  necessary  to*  do  more 
than  insert  the  opiniona  of  the  judges  of 
those  courts  delivered  in  the  case. 

Judge  T.  J.  Hugus,  of  the  criminal  court, 
died  the  following  opinion: 

"The  prisoners,  on  being  arraigned  upon 
the  indictment  found  against  them,  moved 
the  court  to  send  them  before  a  justice  for 
preliminary  examination.  This  motion  was 
refused,  and  that  ruling  Is  now  assigned  as 
a  ground  for  a  new  trial.  Their  claim  to  a 
preliminary  examination  previous  to  trial 
seems  to  rest  on  a  statute  passed  by  the 
legislature  of  this  state  on  the  3d  day  of 
April,  1873,  This  act  provided:  'Before 
any  person  charged  with  a  felony  is  tried 
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before  a  circuit  court  he  shall  be  examine 
before  the  county  court  unless  he  waives 
such  examination  by  his  assent  entered  of 
record.'  Acts  1872-73,  c.  90.  This  act  con- 
tinned  in  force  imtil  the  23d  day  of  Decem- 
ber, 187^,  on  which  day  it  was  repealed  by 
chapter  92  of  the  Acts  of  1875.  During  its 
brief  existence,  it  came  before  the  supreme 
court  for  consideration  in  four  cases,  vIsb.: 
Buskirk  v.  Judge,  7  W.  Va.  91;  State  v. 
Stewart  Id.  731;  State  v.  Abbot  8  W.  Va. 
746;  and  State  v.  Strauder,  Id.  686.  In  this 
last  one,  yet  generally  remembered  in  this 
county,  thQ  act  in  question  saved  Strauder 
from  the  gadlows.  Nothing,  however,  was 
decided  in  any  of  these  cases  tending  to 
throw  any  light  on  the  ruling  under  consid- 
eration further  than  to  show,  as  was  decided 
in  the  Strauder  Case,  that  no  one  could  be 
tried  for  a  felony,  while  the  act  was  in 
force,  without  a  preliminary  examination, 
if  one  was  demanded.  The  act  providing 
for  an  examination  before  trial  by  the  coun- 
ty coiut  did  not  in  terms  repeal  any  other- 
statutory  provision,  nor  did  it  do  so  by  impli- 
cation. It  simply  provided  for  a  special  or 
additional  examination,  before  trial,  of  aU 
felonies.  Such  examination  was  to  take 
place  before  the  coimty  court,  then  a  recently 
created  tribunal.  ^Its  repeal  in  two  yeai^ 
after  enactment  put  an  end  to  tills  special 
preliminary  examination  before  the  county 
court  and  left  the  law  as  to  examination, 
indictment  and  trial  as  it  was  before  the 
enactment  and  substantially,  if  not  Identi- 
cally, as  it  is  now.  Not  only  has  the  statute 
providing  for  such  preliminary  examination 
been  repealed,  but  the  county  court  which 
had  exclusive  jurisdiction  to  hold  it  has 
been  abolished.  This,  then,  would  seem  to 
end,  so  far  as  that  statute  and  the  county 
court  are  concerned,  all  possible  contention 
that  a  preliminary  examination  is  a  legal 
prerequisite  to  a  trial  now.  And  such  a  con- 
tention cannot  be  based  upon  our  present 
statute,  which  is  chapter  156  of  the  Code  of 
1891,  relating  to  'arrest  commitment  and 
balL'  This  chapter  is  identical  with  chap- 
ter 156  of  the  Code  of  1868,  except  that  there 
is  omitted  from  it  section  19,  permitting  cer- 
tain misdemeanors,  like  assault  and  battery, 
to  be  settled  by  the  parties  themselves,  and 
not  to  be  prosecuted  to  indictment  and  trial 
when  so  settled.  Chapter  156  of  the  Code 
was  not  repealed,  expressly  or  by  implica- 
tion, by  the  act  of  1873,  providing  for  spe- 
cial examination  by  the  county  court.  The 
arrest  commitment  and  ball,  and  examina- 
tion before  a  justice,  provided  for  in  chapter 
156  bf  the  Code  of  1868^  continued  in  force 
during  the  existence  of  that  special  statute, 
as  It  had  before  and  does  to-day  in  the  same 
chapter  in  the  Code  of  1891.  There  is,  then, 
certainly  no  law  now  requiring  preliminary 
examination  before  trial.  On  the-  bthet 
hand,  however,  there  is  express  statutory 
authority  for  proceeding  to  indictment  and 
trial  without  preliminary  examination.    This 
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It  Tery  evident  from  the  statutes  In  force 
now  relating  to  the  finding  of  Indictments 
and  to  trial  thereon.  Section  1  of  chapter 
158  of  the  Code  of  1891  in  express  terms 
permits  the  finding  of  an  indictment  without 
an  examination.  Its  last  clause  reads:  'And 
the  indictment  may  be  found  in  the  first  in- 
stance, whether  the  accused  has  been  ex- 
amined or  committed  by  a  justice  or  not' 
Now,  the  Indictment  having  been  found,  the 
next  step  is  to  proceed  to  trial.  This  Is  ap- 
parent from  section  1  of  chapter  169  of  the 
Code  of  1891,  the  first  sentence  of  which 
reads:  *When  an  indictment  is  found  in  the 
circuit  court  of  any  county  against  a  person 
for  a  felony,  the  accused,  if  in  custody,  or  If 
he  appear  in  discharge  of  his  recognizance, 
or  Yolimtarily,  shall,  unless  good  ground  be 
shown  for  a  continuance,  be  tried  at  the 
same  term.'  These  two  provisions  of  sec- 
tion 1  of  chapters  158  and  159  of  the  Code, 
as  read,  seem  to  me  to  be  conclusive  against 
the  claim  that  no  trial  can  occur  until  after 
preliminary  examination.  There  was  no  er- 
ror In  refusing  prisoners'  motion  for  a  pre- 
liminary examination.  I  have  not  referred 
to  the  Virginia  cases,  because  the  Virginia 
statutes  differ  essentially  from  ours.  Vir- 
ginia has  no  statute  like  the  last  clause  of 
section  1  of  chapter  158,  permitting  an  in- 
dictment to  be  found  without  an  examina- 
tion. That  provision  first  appears  as  Vir- 
ginia law  In  the  Code  of  West  Virginia  of 
1868. 

"Complaint  is  also  made  of  the  Invitation 
to  the  defendant  Mooney  to  put  <m  a  mask. 
This  Is  assigned  as  another  ground  for  a 
new  trial.  This  Is  analagous,  I  think,  to  the 
case  of  asking  a  prisoner  to  stand  up,  or  ex- 
pose his  person.  Such  requests  he  may  com- 
ply with  or  not,  as  he  may  see  fit  If  he 
declines,  or  voluntarily  complies,  no  error  re- 
sults from' the  question.  Mooney  might  have 
been  asked,  when  testifying,  to  put  the  mask 
on,  and  the  simple  interrogatory  would  not 
have  been  error.  So  I  think,  in  argument, 
when.  In  connection  with  the  reference  to 
the  mask,  counsel  says,  'And  I  invite  him  to 
put  it  on,'  it  was  not  going  beyond  the  limits 
of  permissible  argument 

"Objection  is  also  made  to  certain  state- 
ments during  the  argument,  and  the  making 
of  these  statements  is  alleged  as  ground  for 
a  new  trial.  In  Arnold  v.  Com.  (Ky.)  55  8. 
W.  894,  counsel  used  very  niuch  such  argu- 
ment as  complained  of  In  this  case.  In  his 
opening  the  prosecuting  attorney  said:  'He 
did  not  desire  to  have  any  man's  blood  on  his 
hands;  asked  the  jury  to  perform  their  full 
duty,  lest  some  one  else's  blood  might  rest 
on  their  hands  in  case  of  a  too  lax  adminis- 
tration of  the  law.'  The  court  said  it  was 
eminently  proper  to  call  the  Jury's  attention 
to  the  responsibilities  resting  upon  them,  and 
to  the  duties  they,  as  members  of  a  tribunal 
created  by  law  to  ascertain  the  facts  from 
evidence,  are  required  to  perform.  And  in  this 
case  counseL  In  closing  his  argument   'ai>- 


pealed  to  the  Jury  tor  a  aabstantial  penalty, 
in  order  to  suppreas  lawlessness,  repeating 
a  conversation  he  had  with  a  resident  of  an- 
other county,  in  which  he  was  told  that  in 
that  county  only  two  murders  had  been  com- 
mitted in  fifty  years,  and  that  the  men  who 
had  committed  them  were  hung  by  the  neck, 
and  that  this  had  the  effect  to  completely 
stamp  out  the  commission  of  murder  in  that 
county.'  The  repetition  of  this  conversation 
by  counsel  was  condemned  by  the  court  but 
was  held  not  to  constitute  reversible  error. 
This  holding  of  the  Kentucky  court  is  much 
like  the  holdings  of  our  own  court  in  Shawn's 
Case,  40  W.  Va.  1,  20  S.  B.  873.  Here  coun- 
sel said  to  the  Jury:  'If  yon  sentence  him 
to  the  penitentiary  for  life.  It  won't  be  five 
years  till  he  will  be  let  out  again  to  enter 
upon  a  new  course  of  crime.'  Apropos  of 
this  remark,  and  as  a  comment  thereon,  oar 
supreme  court  says:  'The  choice  between 
two  modes  of  punlshifient  in  case  the  jury 
find  the  case  to  be  murder  in  the  first  de- 
gree, Is  absolutely  with  the  Jury,  and  it  is 
difficult  to  limit  the  considerations  which 
shall  govern  a  jury,  if  dedudble  from  the 
nature  of  the  crime  and  Its  perpetrator  as 
manifested  by  the  evidence.'  In  view  of  the 
Kentucky  decision  and  the  observations  of 
our  own  supreme  court  it  was  not  In  my 
Judgment  error  for  counsel  in  argument  to 
say:  'Let  him  off  to  murder  some  other 
James  Hervey;  *  *  *  to  turn  loose  on 
society  some  murderers  like  these.  *  *  • 
This  is  simply  a  case  of  murder,  with  the 
death  penalty.  •  •  •  In  behalf  of  Hen- 
ry Hervey,  speaking  for  him  and  the  state, 
I  demand  of  you  a  verdict  of  murder  In  the 
first  degree.'  There  was  evidence  upon 
which  these  statements  and  appeals  could  be 
predicated.  Nor  do  I  think  it  was  error  to 
allude  to  the  pride,  courage,  and  manhood 
of  the  Jurors,  as  counsel  seemed  to  do  in  the 
use  of  the  sentences:  'It  Is  an  evidence  <^ 
the  weakness  of  the  men  who  were  on  tbe 
Jury.  •  •  •  It  would  be  a  reflection  upon 
your  strength  of  character.'  l^ese  allusion's 
to  the  Jurors  are  matters  more  of  taste  or 
propriety  than  anythhig  else.  Nothing  sever- 
er can  be  said  of  them,  I  think,  than  that 
they  may  not  have  been  fa  good  taste.  Oxtr 
supreme  court  further  says  in  Shawn's  Case 
that:  'Whei'e  a  criminal  trial  la  fair  in  other 
respects,  a  conviction  will  not  be  set  aside 
for  Improper  remarks  of  counsel,  where  the 
verdict  of  conviction  is  plainly  warranted  by 
the  evidence,  and  no  other  verdict  could  have 
been  found  without  misconduct  of  the  Jury.' 
In  my  Judgment  this  is  a  case  where  the 
evidence  so  Justifies  the  verdict  returned 
that,  had  the  Jury  found  any  other  verdict 
they  would  have  been  guilty  of  misconduct 
If  the  evidence  so  warrants  the  verdict  im- 
proper arguments  will  not  be  regarded  as  In 
any  way  Instrumental  In  securing  it  It  will 
be  regarded  as  the  verdict  of  Jurors  con- 
vinced by  the  testimony,  and  forced  to  ren- 
der it  because  the  testimony  demanded  It 
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And  of  this  sort  la,  I  think,  tbe  yerdict  ren- 
dered In  the  case." 

In  the  circuit  court  Judge  Thayer  MelTln 
tiled  the  following  opinion: 

*'At  the  April  term,  1900,  of  the  criminal 
court  of  Ohio  county,  the  defendants  were 
convicted  of  the  crime  of  murder  in  the  first 
degree.  Subsequently  they  moved  for  a  new 
trial,  and,  the  motion  having  been  overruled, 
and  Judgment  rendered  upon  the  verdict, 
they  applied  for  and  obtained  a  writ  of  error 
from  this  court  Several  grounds  of  error 
are  alleged: 

''I.  The  indictment  was  preferred  on  March 
«^  1900.  The  defendants  were  then  in  cus- 
tody, but  had  not  been  examined  by  a  justice 
touching  the  felony  charged.  Before  the 
trial  came  on,  they  insisted,  by  plea  and  oth- 
erwise, upon  being  remanded  for  such  ex- 
amination. This  was  refused.  A  reversal  is 
sought  because  of  such  refusal.  No  consti- 
tutional right  or  privilege  is  invoked.  It  is 
argued,  however,  that  the  statute  (Code,  c* 
15S,  S  1)  makes  necessary  such  examination. 
It  reads  in  part:  'The  trial  of  a  person  on 
a  charge  of  felony  shall  always  be  by  Indict- 
ment; and  the  indictment  may  be  found  in 
the  first  instance,  whether  the  accused  has 
been  examined  or  committed  by  a  justice  or 
not.'  Differing  constructions  have  been  pla- 
ced upon  the  latter  clause.  By  the  defend- 
ants it  is  claimed  that  the  right -to  a  prelim- 
inary hearing  is  here  implied,  that  the  effect 
is  merely  to  allow  it  to  follow  the  indictment; 
by  the  state  that  after  indictment  is  found, 
no  further  preliminary  investigation  is  re- 
quired in  any  event  There  does  not  appear 
to  be  any  enactment  bearing  directly  upon 
the  question.  Other  provisions  are  believed,, 
however,  to  have  a  controlling  infiuence. 
Chapter  156,  entitled  'Arrest  commitment 
and  bail,'  contemplates  such  an  examination. 
But  this  relates  to  a  period  anteceding  af- 
firmative action  by  the  grand  jury.  The  title 
of  the  chapter  and  tbe  arrangement  of  chap- 
ters so  indicate,  and  the  reading  of  certain  of 
the  sections  makes  it  clear.  No  directions 
looking  to  such  proceedings  have  been  point- 
ed out  or  observed.  On  the  contrary,  a  dif- 
ferent procedure  seems  to  be  prescribed. 
Section  14  of  chapter  158,  relating  to  Indict- 
ments and  process  thereon,  makes  It  the  duty 
of  the  court  to  issue  a  capias  for  tbe  arrest 
of  a  person  indicted  for  a  felony,  and  not  in 
custody,  and  the  officer  making  the  arrest  is 
required,  not  to  deliver  to  a  justice  for  a 
judicial  inquiry,  but  to  such  court  if  sitting, 
or  to  the  jailer  of  the  county.  Section  18. 
And  under  section  1  of  chapter  159  the  ac- 
cused, if  he  is  in  custody,  or  voluntarily  ap- 
pears, is  to  be  tried  at  the  same  term  at 
which  the  indictment  is  presented,  unless 
cause  is  shown  for  a  continuance.  These 
serve  to  make  apparent  the  legislative  inten- 
tion. Read  with  the  quoted  clause,  they 
show  that  no  judicial  inquiry  by  an  inferior 
tribunal  is  contemplated  or  warranted  after 
action  of  the  grand  jury,  even  if  none  was 


had  befoze.  It  !■  not  seen  thai  this  Intsc^ 
pretation  takes  away  or  aifects  injurionslj 
any  right  belonging  to  an  accused  person* 
The  practice  la  within  the  control  of  the  law- 
making power  in  criminal  as  in  civil  cases, 
the  only  limitations  being  those  contained  in 
the  constitution.  See  Jones  v.  Com.,  86  Va. 
661,  10  S.  E.  1005.  Nor  is  it  clear  that  any 
substantial  advantage  would  have  accrued 
to  the  plaintiffs  in  error  if  their  plea  had 
been  sustained.  They  had  needed  informa- 
tion of  the  charge,  and  had  the  aid  of  coun- 
sel before  and  at  the  trial.  It  is  said,  how- 
ever, that  they  would  have  had  the  oppor- 
tunity of  hearing  in  advance  the  testimony 
for  the  state,  and  thus  have  been  better  en- 
abled to  make  thehr  defense.  But  is  this 
certain?  An  indictment  might  well  be  held 
to  furnish  evidence  of  probable  cause  to  be- 
lieve the  accused  guilty,  and  to  require  him 
to  be  held  to  court;  and  such  probable  cause 
Is  the  only  matter  for  the  determination  of 
the  justice.  And  there  is  no  rule  requiring 
the  production  of  all  the  testimony  for  the 
prosecution  at  a  preliminary  investigation. 
In  any  view,  prejudicial  error  is  not  per- 
ceived. 

"2.  The  record  sets  forth  some  of  the  re- 
marks of  counsel  to  the  jury  in  the  closing 
argument  for  the  state,  which  remarks,  it  is 
insisted,  were  not  only  Improper,  but  hurtful 
to  the  defendants.  The  judge  who  presided 
has  certified,  however,  that  no  objection  was 
interposed  on  this  account  before  the  retire- 
ment of  the  jury.  Clearly,  if  the  language 
used  was  deemed  improper,  the  attention  of 
the  court  should  have  been  promptly  invited 
to  the  fact  and  its  interposition  sought 
Failing  that  or  a  request  for  an  instruction 
having  reference  to  the  irregularity,  if  ir- 
regularity there  was,  it  was  not  to  be  consid- 
ered on  the  motion  to  set  aside.  State  v. 
Ohisnell,  36  W.  Va.  660, 15  S.  E.  412;  Landers 
V.  Railroad  Co.,  46  W.  Va.  492,  33  S.  E.  296. 
Besides,  the  evidence  has  not  been  certified, 
and  it  is  impossible  to  say  that  the  remarks 
were  unjustifiable.  To  warrant  a  reversal, 
this  must  appear.  State  v.  Shawn,  40  W.  Va, 
1,  20  S.  K.  873;  State  v.  Allen,  45  W.  Va.  74, 
30  S.  E.  209.  The  same  counsel,  during  his 
argument  requested  one  of  the  defendants 
(Mooney)  to  place  the  handkerchief  found  in 
his  possession  when  arrested  ov^  his  face, 
and  to  stand  up  in  tbe  presence  of  the  jury, 
—this,  to  afford  an  opportunity  of  determin- 
ing to  what  extent  witnesses  could  identify 
one  with  covered  features,  one  or  more  hav- 
ing testified  that,  while  the  face  of  the  man 
who  did  the  felonious  shooting  was  thus 
covered,  he  iooked  to  be  the  defendant 
Mooney.'  A  colloquy  ensued,  the  named  de- 
fendant signifying  his  assent  if  his  counsel 
so  directed,  the  counsel  saying  that  he  would 
object  to  tbe  request  and  except  and  then 
have  tbe  defendant  comply.  Thereupon  the 
court  advised  him  that  he  need  not  do  so, 
and  the  request  was  withdrawn,  the  defend- 
ant then  objecting  and  excepting  because  of 
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Ills  harliig  been  so  requested.  It  Is  uimeees- 
sary  to  go  or^  all  the  grounds  traversed  hf 
counsel  In  the  recent  oral  discussion.  The 
principle  already  alluded  to  Is  deemed  de- 
cisive. While  the  propriety  of  the  request 
is  more  than  doubted.  It  Is  not  seen  that  the 
defendant,  under  the  circumstances,  was 
prejudiced  by  what  occurred.  But,  "w^ere  it 
otherwise,  the  court  should  have  been  asked 
to  set  the  Jury  right  by  an  instruction  elim- 
inating the  objectionable  matter  from  their 
consideration.  .  This  was  not  done.  Instead, 
the  defendant  remained  silent,  excepting,  it 
is  true,  but  not  to  any  ruling  of  the  court 
It  was  not  asked  to  interfere  in  any  manner, 
and  its  voluntary  intimation  of  opinion  was 
not  unfavorable  to  the  defense.  This  being 
so,  the  point  could  not  avail  on  the  motion  to 
set  aside. 

"8.  The  motion  was  made  on  the  16th  of 
April,  1900,  and  was  argued  and  submitted 
five  days  thereafter.  There  was  no  reserva- 
tion except  as  to  affidavits  of  newly>discov- 
<ered  evidence.  On  May  18th— the  day  on 
which  the  motion  was  decided— certain  affi- 
davits were  offered;  notably  one  made  by 
the  two  defendants  charging  misconduct  be- 
fore or  during  the  trial  (dates  not  being 
given)  against  the  assistant  counsel  for  the 
state  and  the  sheriff  of  the  county,  by  which, 
as  averred,  a  fair  and  impartial  trial  was 
prevented.  It  is  unnecessary  to  quote  at 
length.  This  affidavit  tends  to  show  at- 
tempts to  influence  witnesses  by  intimidation 
and  otherwise;  and  it  is  charged  that  the 
arrest  of  certain  persons,  whose  names  are 
given,  for  supposed  complicity  in  the  offense, 
was  brought  about  by  the  counsel  solely  for 
the  purpose  of  discrediting  them  as  witnesses 
for  the  defense.  Other  matters  are  alleged, 
but  the  most  material  are  those  noted.  Ob- 
jection being  made  to  the  filing,  the  affidavit 
«7as  rejected,  and  the  rejection  is  assigned 
as  ground  of  error.  I  am  of  opinion  there 
was  no  error.  First.  The  affidavit  was  not 
in  time.  It  was  not  offered  until  nearly  a 
month  after  the  right  to  file  the  same  had 
ceased  to  exist  No  leave  to  file  was  asked, 
no  excuse  for  the  delay  suggested.  Its  con- 
sideration would  have  been  the  result  of 
grace  and  favor  merely.  But  there  is  more. 
For  aught  that  is  disclosed,  whatever  of  fact 
existed  was  known  to  the  affiants  before  the 
case  went  to  the  Jury.  That  was  the  time 
to  make  the  complaint  Undue  delay  is  gen- 
erally fatal.  It  will  not  serve  to  hold  back 
information  of  misconduct  affecting  the  ad- 
ministration of  Justice  for  use  only  in  the 
event  of  an  adverse  finding.  Here  it  must 
be  assumed  that  everything  set  up  was  with- 
in the  knowledge  of  the  affiants  before  the 
Jury  had  the  case.  And,  if  so,  whatever 
right  was  theirs  was  lost  by  their  own  neg- 
lect Flesher  v.  Hale,  22  W.  Va,  45.  is  in 
point  That  case  related  to  Jurors,  it  is  true, 
but  no  different  principle  applies  when  mis- 
conduct of  counsel  Is  alleged.  Second.  The 
charges  (many  of  them  vague)  were  made 


upon  Infonhatlon  and  l^lief,  and  tliere  was 
no  supporting  evidence.  The  names  of  the 
informants  were  withheld,  the  source  of  In- 
formation concealed.  It  was  the  plain  duty 
of  the  affiants  to  advise  the  court  of  all  par- 
ticulars known  to  them.  Something  more 
tangible  than  hearsay  allegations  is  required. 
14  Enc.  PI.  &  Prac.  906.  Third.  It  is  certi- 
fied by  the  trial  Judge  that  so  much  as  relates 
to  the  intimidation  of  witnesses  was  shown 
by  the  evidence  adduced  on  the  trial  to  be 
untrue.  In  the 'absence  of  any  formal  cer- 
tificate of  evidence,  this  must  be  taken  in 
contradiction.  Certainly,  its  effect  is  to  dis- 
credit the  affiants  as  witnesses  in  this  behalf. 
Without  going  so  far  as  to  hold  that  the  un- 
supported statement  of  one  convicted  of  fel- 
ony is  not  in  any  case  to  be  received,  it  is  to 
be  said  that  In  this  instance,  largely  on  ac- 
count of  the  nature  of  the  charges,  the  lapse 
of  time^  and  the  absence  of  speciflc  state- 
ments of  fact,  corroborative  evidence  was 
essential.  No  mention  was  made  of  such 
evidence.  No  request  looking  to  Its  procure- 
ment for  use  at  another  time  was  preferred. 
The  paper  Itself  was  offered  as  making  the 
case  of  the  affiants.  It  was  not  the  best 
evidence  of  which  the  matter  was  suscepti- 
ble, and  was  properly  held  insufficient 
Having  reached  this  conclusion,  it  is  unnec- 
essary to  consider  objections  directed  more 
particularly  'to  different  portions  of  the  affi- 
davit The  record  shows  other  exceptions, 
but  as  to  them  it  will  suffice  to  say  that  er- 
ror is  not  apparent  The  Judgment  of  the 
criminal  court  of  Ohio  county  is  affirmed.'* 
We  can  find  nothing  in  the  record  of  this 
case,  solemn  as  the  Judgment  is,  to  warrant 
this  court  in  annulling  a  sentence  which  we 
must  take  to  be  based  on  a  verdict  fully 
warranted  by  the  evidence,  and  to  be  the 
result  of  a  fair  trial.  The  matte's  alleged 
against  this  conviction  are  unsubstantial,  and 
should  not  be  allowed  to  defeat  the  plain 
demands  of  public  criminal  Justice.  There- 
fore we  must  affirm  the  Judgment  of  the 
circuit  court  of  Ohio  county  in  this  case. 

A  second  brief  for  the  prisoners,  present- 
ed since  the  foregoing  opinion  was  written, 
lays  particular  stress  upon  the  allegation 
that  the  assistant  prosecuting  attorney  and 
sheriff  suppressed,  evidence  favorable  to  the 
prisoners  by  intimidating  witnesses.  This 
brief  seems  to  call  for  an  analysis  of  the 
affidavit  made  by  the  prisoners  in  support 
of  that  point  That  affidavit  is  entirely  in- 
adequate. Clearly,  a  new  trial  cannot  be 
had  for  the  suppression  of  evidence,  unless 
it  appear  that  evidence  was  suppressed,  and 
what  that  evidence  was.  and  that  it  was 
material,  and  that  it  could  be  procured  upon 
another  trial.  A  new  trial  cannot  be  had 
upon  the  mere  hope  or  expectation  that  erf- 
dence  can  be  produced  on  anoth^  trial. 
There  must  be  some  stable  foundation  to 
believe  that  such  material  evidence  exists, 
and  will  be  produced,  and  that  it  will  call 
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for  a  different  verdict  State  y.  Madlaon,  48 
W.  Va.  — ^,  38  S.  E.  492.  The  affldayit  does 
hot  comply  with  the  principle  governing  ap- 
plications for  a  new  trial  on  newly-discover- 
ed evidence,  which  are  on  like  basis  with 
applications  for  new  trial  based  on  suppres- 
sion of  evidence.    Roderick  v.  Railroad  Go., 

7  W.  Va.  54,  holds  that,  to  get  a  new  trial 
on  new  evidence,  the  party  must  state  that 
he  bad  conversed  with  the  witness  proposed, 
and  must  detail  the  testimony  that  witness 
win  give.  Strader  v.  Goff,  6  W.  Va.  257, 
says  that  there  must  be  an  affidavit  of  the 
informant,  and  that  an  affidavit  of  the  party 
or  a  third  person  will  not  do.  Brown  v. 
Speyers,  20  Grat  296,  requires  the  affidavit 
of  the  new  witness  as  to  his  evidence,  or, 
If  that  is  impracticable^  the  affidavit  of  per- 
sons who  have  conversed  with  that  witness, 
stating  the  facts  he  will  testify.  Now,  this 
affidavit  says  that  the  prisoners  "are  in- 
formed and  positively  believe  that  the  as- 
sistant prosecuting  attorney  and  sheriff  pro- 
cured the  arrest  of  Rellly,  Lynch,  and  Oon- 
ners  on  the  charge  of  being  accessories 
before  the  fact  in  the  murder  In  order  to  Im- 
pair and  destroy  the  effect  of  their  evldencsi.*' 
Is  It  possible  that  the  mere  fact  of  the  ar- 
rest, at  the  Instance  of  public  officers,  who 
are  conservators  of  the  peace,  shall  call  upon 
a  court  to  grant  a  new  trial  upon  the  mere 
pretense  that  such  arrest  was  for  the  pur- 
pose of  Intimidating  witnesses  without  ade- 
quate evidence  of  such  Intent?  The  affidavit 
does  not  state  what  evidence  those 'parties 
would  give,  which  is  a  serious  defect  If 
we  may  infer  from  it  that  they  were  expect- 
ed to  testify  that  they  saw  the  prisoners  in 
Wheeling  on  the  night  of  the  murder,  about 

8  o'clock,— less  than  80  minutes  before  the 
murder  occurred  at  a  distance  of  5^  miles 
from  Wheeling,— then  It  appears  that  Rellly 
and  Lynch  did  so  state  on  the  triaL  Their 
evidence  was  not  suppressed.  Are  we  to 
say  that  the  mere  arrest  broke  the  effect 
of  their  evidence?  How  do  we  know  that? 
Are  we  to  say  that  the  arrest  In  the  admin- 
istration of  criminal  Justice  of  a  person  who 
happens  to  be  a  witness  Impairs  his  evi- 
dence, and  calls  for  a  new  trial?  The  affi** 
doTlt  does  not  intimate  any  othor  evidence 
which  these  parties  were  expected  to  give. 
€k>nners  did  not  testify.  Why  he  did  not 
we  do  not  know.  What  evidence  would  he 
give?  We  do  not  know.  His  affidavit  as 
to  what  evidence  he  would  give  is  not  filed. 
Not  a  man  who  heard  Ck)nner8  say  what  he 
knew  about  the  case.  If  anything,  Is  vouched 
for  his  expected  evidence.  The  prisoners  do 
not  say  that  they  knew  he  would  give  any 
particular  evidence.  Are  we  to  guess  that 
he  would  give  evidence  favorable  to  the 
prisoners?  The  affidavit  says  further  that 
the  assistant  prosecuting  attorney,  "as  affi- 
ants believe,  for  the  express  purpose  of  In- 
timidating witnesses  for  the  defenseb**  de- 
clared, "as  affiants  are  informed  and  believe, 
in  the  presence  of  said  witnesses,  that  any 


person  who  should  testify  that  affiants  were 
In  the  city  at  8  o'clock  p.  m.  on  the  night 
of  said  homicide**  he  (the  assistant  prosecut- 
ing attorney)  would  have  arrested,  and  that 
this  intimidated  said  witnesses.  It  does  not 
appear  who  so  Informed  the  prisoners.  It 
did  not  intimidate  two  of  them,  for  they 
gave,  that  evidence;  and  as  to  Conners  we 
have  no  reliable  statement  as  to  what  he 
would  say  on  another  trial,  no  ground  on 
which  to  base  any  confidence  as  to  his  evi- 
dence. Authorities  above  cited  hold  this  in- 
adequate. In  addition,  this  Intimidation  was 
denied,  as  stated  above  by  Judge  Melvln. 
The  affidavit  states  that  the  sheriff,  as  affi- 
ants are  Informed  and  believe,  summoned 
Wlngerter  for  the  defendants,  and  that  said 
sheriff  told  Wlngerter  that  he  was  expected 
to  testify  that  he  saw  the  prisoners  In  Wheel- 
ing at  8  o'clock  of  the  night  of  the  murder, 
and  that  the  sheriff  "then  talked  to  said 
witness  in  a  way  and  to  the  effect  that  was 
prejudicial  to  the  affiants."  Now,  the  party 
who  Induced  the  prisoners  to  believe  that 
the  sheriff  so  talked  to  Wlngerter  In  a  way 
prejudicial  to  the  prisoners  is  not  named. 
What  did  the  sheriff  say  to  Wlng^rt^  that 
was  prejudicial?  We  do  not  know  from 
this  affidavit  Wlngerter  testified  on  the  tri- 
al that  he  did  see  the  prisoners,  but  whether 
on  the  night  of  the  murder  or  some  other 
night  he  could  not  say.  The  affidavit  avers 
that  he  could  and  would  have  testified  that 
he  saw  the  prisoners  on  the  night  of  the 
murder  In  Rellly's  saloon.  Are  we  to  say, 
without  evidence  of  the  fact  from  Wlngerter 
or  anybody  else,  that  Wlngerter  would  tes- 
tify on  another  trial  that  he  saw  the  prison- 
ers in  Rellly*s  saloon  on  the  night  of  the 
murder.  In  the  face  of  his  own  evidence  that 
he  could  not  say  that  he  saw  them  there 
on  that  night?  Wlngerter  did  not  say  so. 
The  prisoners  did  not  hear  him  say  so.  We 
are  asked  to  assume  that  the  sheriff  kept 
him  from  saying  so  by  talk  '*ln  a  way  and 
to  the  effect  that  was  prejudicial'*  to  the 
prisoners,  when  we  do  not  know  what  that 
talk  was.  We  are  asked  to  annul  this  ver- 
dict on  these  vague,  general,  weak,  and  in- 
conclusive statements  and  surmises,  resting 
on  no  solid  basis. 


(49  W.  Va.  «61) 
HARPER  V.  HARPBR. 

(Supreme  Court  of  Appeals  of  West  Virginia 

Sept  7,  1901.) 

CRIMINAL    LAW— BXAMINATION   BBFORa   JU8- 

TICB-MALICI0U8    PROSBCUTION— 

PROBABLB  0AU8B. 

1.  Under  section  12,  c.  156,  Code,  it  is  the 
duty  of  any  justice  before  whom  any  pei*son  is 
brought  for  an  offense,  if  demanded  by  such 

f person,  as  soon  as  may  be  to  examine  on  oath, 
Q  the  presence  of  the  accused,  the  witnesses 
for  as  well  as  those  against  him. 

2.  In  an  action  for  malicious  prosecution,  the 
discharge,  by  a  justice,  of  the  plaintiff,  who 
has  been  arrested  and  brought  before  him  for 
examination,  or  the  refusal  of  the  grand  jury 
to  indict  him,   is  prima  facie  evidence  of  a 
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want  of  probable  camie,  except  in  a  case  where 
ft  shall  appear  that  such  discharge,  or  refusal 
to  indict,  was  after  the  hearing  by  the  jus- 
tice or  the  grand  jury  of  the  witnesses  for  the 
accused  as  well  as  for  the  prosecution:  and 
such  prima  facie  eyidence  is  liable  to  be  re- 
butted by  proof,  and  (Vinal  v.  Core,  18  W. 
Va.  1,  Syl.,  point  16)  is  modified  accordingly. 

(Syllabus  by  the  Oourt.) 

Error  to  circuit  court,  Raleigh  coimtyr  J. 
M.  Sanders,  Judge. 

Action  by  Lee  Harper,  by  his  next  friend, 
against  H.  H.  Harper.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

McCreery  &  Keattey  and  A.  P.  Farley,  for 
plaintiff  in  error.  James  H.  McGinnis,  for 
defendant  in  error. 

McWHORTER,  J.  Lee  Harper,  who  sued 
by  hia  next  friend,  W.  T.  Harper,  brought 
his  action  of  trespass  on  the  case  in  the  cir- 
cuit court  of  Raleigh  county  against  H.  H. 
Harper.  Defendant  appeared,  and  demurred 
to  the  declaration  and  to  each  count,  which 
demurrers,  being  argued,  were  overruled  by 
the  court.  The  defendant  then  entered  ils 
plea  of  not  guilty,  and  tendered  three  special 
pleas  In  writing,  when  it  was  agreed  by  the 
plaintiff  on  the  record  that  the  defendant 
might  Introduce  any  evidence  in  defense  of 
the  action  relevant  und^  any  special  pleas 
which  could  be  properly  pleaded.  A  Jury 
was  then  impaneled,  and,  having  heard  the 
evidence,  returned  their  verdict  in  favor  of 
the  plaintiff,  assessing  his  damages  at  $500. 
The  defendant  moved  the  court  to  set  aside 
the  verdict  of  the  Jury  as  being  contrary  to 
the  law  and  the  evidence  in  the  case,  and 
to  arrest  Judgment  upon  said  verdict,  of 
which  motions  the  court  took  time  to  consid- 
er, and  afterwards  overruled  the  same,  and 
entered  Judgment  upon  the  verdict,  to  which 
rulings  of  the  court  defendant  excepted,  and 
filed  a  bill  of  exceptions  setting  forth  the 
various  exceptions  saved  to  him  in  the  course 
of  the  trial. 

Defendant  obtained  a  writ  of  error,  and  as- 
signed first  as  error  the  overruling  of  his  de- 
murrers to  the  declaration  and  each  count 
thereof.  Counsel  for  defendant  give  two 
reasons  why  the  demurrer  should  have  been 
sustained:  First  "For  the  reason  that  the 
evidence  adduced  clearly  proves  that  a  fel- 
ony had  been  committed  (see  section  5,  c.  145, 
Code),  and  it  was  the  undoubted  right  and 
duty  of  defendant  to  detain  the  8U8];>ected 
parties  until  an  officer  could  be  secured;" 
and  cite  many  authorities  touching  his  right 
and  duty  to  make  the  arrest,  etc.  Of  course, 
what  the  evidence  adduced  showed  or  proved 
had  nothing  to  do  with  the  sufficiency  of  the 
declaration.  Their  other  point  is  that  the 
declaration  failed  to  set  forth  the  alleged 
malicious  prosecution  or  arrest.  The  decla- 
ration Is  substantially  in  the  form  laid  down 
in  Hogg,  PI.  &  Forms,  337,  and  shows  good 
rause  of  action. 

Second  assignment:  That  the  court  erred 
In  permitting  the  transcript  of  the  Justice's 


docket  and  the  warrant  issued  by  William  M. 
Rogers,  the  Justice,  on  the  17th  of  October, 
1896,  to  be  given  in  evidence  to  the  Jury.  It 
is  claimed  by  counsel  for  appellant  that  the 
action  of  the  Justice  waa  irregular,  and,  if 
he  had  proceeded  in  the  regular  manner,  the 
Judgment  would  have  been  different  tn  form; 
citing  section  15,  c  160*  Code,  on  the  theory 
that  the  Justice  should  only  examine  the 
witnesses  for  the  prosecution  to  ascertahi 
whether  there  was  probable  cause  for  hold- 
ing the  accused  to  answer  further.  But  sec- 
tion 12,  same  chapter,  provides  that  "the  Jus- 
tice before  whom  any  person  is  brought  for 
an  offence,  If  demanded  by  such  person,  shall 
as  soon  as  may  be,  in  the  presence  of  such 
person,  examine  on  oath,  the  witnesses  for 
and  against  him,  and  he  may  be  assisted  by 
counsel.*'  The  proceeding  was  not  irregular, 
but  such  as  was  authorized  by  statute.  The 
Judgment  of  the  Justice  was,  "After  hearing 
all  the  evidence  on  both  sides,  it  Is  consid- 
ered by  me  that  the  prisoner  Is  not  guilty, 
and  is  hereby  acquitted."  In  Sullivan  v. 
Myers,  28  W.  Va.  375,  plaintiff  had  been  ar- 
rested, and  taken  before  a  Justice,  charged 
with  a  misdemeanor;  and  without  lawful 
authority  a  Jury  of  six  were  sworn  to  try 
the  question  of  his  guilt,  and  rendered  a  ver- 
dict of  not  guilty,  upon  which  the  Justice 
discharged  the  prisoner.  Upon  the  trial  for 
malicious  prosecution  the  transcript  of  the 
docket  of  the  Justice,  showing  what  took 
place  at  the  trial,  and  the  verdict  and  Judg- 
ment, was  offered  in  evidence  by  the  plain- 
tiff, and  the  whole  transcript  was  objected 
to  by  the  defendant,  and  the  objection  was 
overruled,  and  the  transcript  admitted.  It 
was  held:  "No  error  sufficient  to  reverse  the 
Judgment*'  The  Judgment  was  proper  evi- 
dence as  showing  a  discharge,  yet,  it  appear- 
ing that  the  Justice  tried  the  question  of  the 
guilt  of  the  party,  and  heard  the  evidence  on 
both  sides  for  and  against  the  plaintiff,  the 
Judgment  so  admitted  is  entitled  to  very  lit- 
tle weight.  It  is  said  in  Hale  v.  Boylen,  22 
W.  Va.  240:  "In  an  action  for  malicious 
prosecution,  the  burden  of  proving  want  of 
probable  cause  is,  in  the  first  instance,  on  the 
plaintiff;  for  the  law  presumes  that  every 
public  prosecution  is  founded  on  probable 
cause.  But,  as  want  of  probable  cause  is  a 
negative  proposition,  necessarily  difficult  of 
proof,  slight  evidence  is  regarded  sufficient 
to  prove  such  want  of  probable  cause,"— cit- 
ing Vinal  V.  Core,  18  W.  Va.  1,  41;  Wll- 
lans  V.  Taylor,  C  BIng.  183,  19  E.  C.  L.  49; 
Taylor  v.  Wlllans,  2  Bam.  &  Adol.  845,  22  E. 
C.  L.  195;  Cotton  v.  James,  1  Barn.  &  Adol. 
128,  20  E.  C.  L.  358.  "But,  slight  as  the  evi- 
dence is  that  is  necessary  to  prove,  in  the 
first  place,  a  want  of  probable  cause,  yet 
there  are  many  cases  which  hold  that  tlic 
acquittal  of  the  plaintiff  by  a  Jury  will  not 
even  amount  to  prima  facie  evidence  of  such 
want  of  probable  cause,  though  some  have 
said  such  acquittal  would  amount  to  prima 
facie    evidence   of   such   want   of   probable 
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cause,  and  thus  throw  the  burden  of  show- 
ing that  there  was  probable  cause  oo  the  de- 
fendant It  is  obvious,  therefore,  from  the 
decisions,  that,  if  the  acquittal  of  the  plain- 
tiff is  any  evidence  at  all  on  the  question  of 
whether  there  was  or  was  not  probable  cause, 
it  Is  entitled  to  very  litUe  weight"  In  WU- 
Uams  V.  Van  Meter,  8  Mo.  839,  41  Am.  Dec. 
644,  it  Is  held:  "In  an  action  for  malicious 
prosecution  the  bare  acquittal  of  the  plain- 
tiff is  not  sufficient  evidence  of  the  want  of 
probable  cause;''  and  in  Griffin  v.  Chubb,  7 
Tex.  603,  58  Am.  Dec  86:  "Where  the  pros- 
ecutor appeared  and  testified  as  a  witness  at 
the  trial,  and  the  defendant  was  acquitted  by 
the  verdict  of  the  jury,  held,  in  an  action 
against  the  prosecutor  for  malicious  prosecu- 
tion the  defendant's  acquittal  did  not  raise 
the  presumption  of  the  want  of  probable 
cause."  In  Heldt  v.  Webster,  00  Tex.  207, 
where  the  trial  court  charged  the  Jury  that. 
If  the  plaintiff  was  discharged  by  the  exam- 
ining magistrate,  then  the  presumption  of 
law  is  that  there  was  no  probable  cause,  but, 
if  the  evidence  further  showed  that  defend- 
ant had  reasonable  cause  to  believe  and  did 
believe  that  the  facts  stated  in  the  complaint 
were  true,  then  he  would  have  such  probable 
cause  as  the  law  contemplated,  the  charge 
was  held  to  be  erroneous,  because:  '^1)  The 
discharge  of  the  defendant  in  a  criminal 
prosecution  does  not  raise  a  presumption  of 
want  of  probable  cause.  Following  Griffin 
V.  Chubb,  7  Tex.  608,  58  Am.  Dec.  85.  (2) 
The  want  of  probable  cause  is  a  question  of 
fact  for  the  jury  to  determine,  and  such 
charge  gave  to  that  fact  a  prominence  to 
which  it  was  not  entitled."  Here  the  court 
holds  the  discharge  of  the  defendant  in  a 
criminal  prosecution  by  the  examining  mag- 
istrate as  the  equivalent  of  a  verdict  of  not 
guilty  by  a  jury  in  so  far  as  it  raises  no 
presumption  of  want  of  probable  cause;  and 
very  properly  so,  because,  when  the  exam- 
ining justice  hears  all  the  evidence  for  and 
against  the  accused,  and  acts  upon  it,  he  has 
gone  beyond  inquiring  as  to  the  probable 
cause  for  holding  the  accused  to  answer  an 
Indictment  for  the  offense,  and  has  weighed 
the  evidence,  and  passed  upon  the  guilt  or 
innocence  of  the  accused,  as  a  jury  would 
do  upon  the  trial  of  an  indictment  Where  a 
grand  jury  or  a  justice  examines  only  the 
evidence  for  the  prosecution  to  ascertain 
whether  there  be  grounds  for  indictment 
against  the  accused,  and  the  grand  jury  re- 
fuses to  indict  him,  or  the  justice  discharges 
him  from  arrest,  it  is  prima  facie  evidence 
of  want  of  probable  cause,  but  it  may' be  re- 
butted by  proof.  Ganea  v.  Railroad  Co.,  51 
CaL  140.  As  said  in  Brady  t.  Stiltner,  40 
W.  Va.  289,  21  S.  E.  729:  "In  determining 
whether  the  prosecution  was  founded  on 
probable  cause,  the  existing  state  of  facts 
must  be  reviewed  from  the  standpoint  of  the 
prosecution,  and  not  from  that  of  the  ac- 
cused. For  this  reason,  trial  and  acquittal 
do  not  raise  the  presumption  of  the  want  of 


probable  cause.  Verdict  of  acquittal  may 
be  given  notwithstanding  probable  cause,  be- 
cause there  is  not  proof  of  guilt  beyond  a 
reasonable  doubt  But  the  magistrate  and 
grand  jury  have  the  very  question  of  prob- 
able cause  to  try,  and  the  evidence  on  the 
part  of  the  prosecution  Is  alone  examined, 
and  the  proceeding  is  entirely  ex  parte,  at 
least  so  far  as  the  grand  jury  is  concerned.'^ 
In  case  of  examination  before  a  justice,  if 
the  accused  so  desire,  he  may  of  right,  un- 
der the  statute,  produce  his  evidence,  and 
have  it  heard  for  the  consideration  of  the 
justice.  He  has  not  this  right  before  the 
grand  jury.  The  duty  of  the  grand  jury  be- 
ing to  inquire  whether  an  indictment  is  to  be 
found,  "the  general  role  is  that  they  should 
hear  no  other  evidence  but  that  adduced  by 
the  prosecution."  Whart  Cr.  PL  &  Prac  8 
360.    See,  also.  Id.  8  362. 

Assignments  3,  4,  and  6  relate  to  the  ad- 
mission of  testimony  excepted  to,  and  the 
refusal  to  admit  testimcwy  claimed  to  be 
properly  offered.  When  the  plaintiff,  Lee 
Harper,  was  testifying,  he  was  asked  by 
counsel  for  plaintiff,  referring  to  the  time 
of  making  the  arrest  by  H.  H.  Harper  of 
himself:  '*Was  there  any  demonstrations 
made  upon  the  part  of  Mr.  HarperT  Wns 
he  armed  with  any  weapons?  A  To  the 
best  of  my  recollection,  there  was  some 
Winchest^s  and  shotguns  in  the  crowd. 
(Motion  to  strike  out  the  question  and  an- 
swer overruled,  and  exception.)"  While  the 
answer  was  not  closely  confined  to  answer- 
ing the  question,  yet  according  to  the  evi- 
dence, there  was  a  company  of  four,  and 
the  witness,  without  saying  anything  about 
defendant  especially  as  to  his  being  armed, 
said  there  w^e  some  Winchesters  and  shot- 
guns in  the  crowd,  and  it  was  not  improper 
to  state  what  he  did  in  relation  to  the  guns. 
Again,  witness  was  asked,  over  objection  of 
defendant:  ''Was  there  anybody  there  that 
seemed  to  assume  control  of  the  people  who 
came  and  molested  you  while  you  were  en- 
gaged there  at  the  polecat  hole  7*  Plaintiff 
had  a  right  to  show  defendant's  connection 
with  the  transaction,  and  the  question  was 
proper.  On  cross-examination  witness  had 
stated  that  "Mr.  Hylton,  he  came  In  that 
evening  [at  witness'  father's  house],  and 
after  that  John  Barnes  and  Robert  Brown 
and  John  Brown,  and  we  concluded  we 
would  go  possum  hunting;  and  when  we 
started,  and  got  up  on  top  of  the  first  hill, 
some  of  them  says,  Tret's  play  a  game  of 
cards,'  and  we  played  two  or  three  games. 
Charley  Howery  had  a  dog  borrowed,  and 
we  wanted  to  go  on  hunting,  but  they  said 
they  never  had  any  lantern,  and  they  went 
up  on  the  mountain,  and  said  they  would 
build  a  fire  up  there,  and  we  boys  went  on 
possum  hunting  from  there."  After  some 
further  questions  and  answers,  witness  was 
asked:  "What  became  of  the  other  boys 
when  you  and  Charley  went  possum  hunt- 
ing?"    Objection  to  the  question  was  su» 
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tained,  and  he  was  further  asked:  ''What 
direction  did  the  other  boys  go  when  yon 
left  them?"  and  "Do  you  know  what  direc- 
tion the  other  boys  went  when  you  left 
them?"  to  both  of  which  objections  were 
sustained,  and  the  questions  not  permitted 
to  be  asked.  The  said  questions  should 
have  been  permitted  to  be  answered,  to 
test  the  correctness  of  his  previous  state- 
ments as  to  where  the  rest  of  the  party 
were,  and  to  locate  the  way  that  witness 
and  Howery  wait  in  reference  to  the  field 
in  which  the  com  was  burned.  Witness  was 
shown  a  diagram,  and  asked:  *'Now,  yon 
started  from  your  father's  house,  and  came 
up  two  or  three  hundred  yards?  A.  Yes, 
sir;  four  or  five  hundred.  Q.  Up  here;  and 
you  all  played  a  game  of  cards?  A.  That 
writing  you  have  there,  that  ain't  like  the 
road  we  took.  Q.  What  is  the  difference? 
A.  Most  on  account  of  drawing  the  way  we 
went  Q.  Can  you  make  a  diagram  of  the 
route?  A.  Of  course,  I  couldn't  make  it 
Just  as  it  is,  but  I  can  give  something  close 
to  it,  I  expect — ^the  road  we  took.  Q.  Will 
you  please  do  that?  (Objection.  Sustained, 
and  exception.)"  Witness  could  not  be  re- 
quired to  draw  a  diagram,  but  he  should 
have  been  permitted  to  answer  the  ques- 
tion, and  illustrate  it  to  the  Jury  by  a  dia- 
gram, if  he  chose  to  do  the  latter.  On 
examination  in  chief  the  witness  was  asked 
"whether  or  not  he  burned  the  com,"  and 
answered,  "No,  sir;  I  did  not"  At  once 
counsel  for  plaintifiP  asked  leave — ^which  was 
granted  without  objection — ^to  withdraw 
said  question  and  answer  in  relation  to  the 
burning  of  the  com,  it  being  deemed  proper 
evidence  in  rebuttal.  On  cross-examination 
the  witness  was  asked:  "What  field  do  you 
have  reference  to?  A.  You  said  the  field 
where  the  corn  was  burned.  Q.  Was  th&te 
any  corn  burned?  A.  That  is  what  they  all 
said.  I  don't  know  whether  it  waa  or  not 
(Motion  to  strike  out  the  evidence  of  this 
witness  with  reference  to  the  burning  of 
the  com.  Motion  was  sustained,  and  ex- 
ception.)" It  was  properly  stricken  out  See 
State  V.  Hatfield  (W.  Va.)  37  S.  E.  628  (Syl., 
point  5).  On  cross-examination  of  Hugh  Qy- 
bum,  a  witness  examined  for  plaintiff,  he 
was  asked:  "What  is  your  feeling  towards 
Henry  Harper?  A.  I  have  nothing  against 
him  much.  Q.  Didn't  he  accuse  you  of 
stealing  things  from  him?  (Objection  to  the 
last  question  sustained,  and  exception.)" 
The  answer  to  the  question  immediately  pre- 
ceding indicated  that  there  was  at  least 
some  feeling  on  the  part  of  the  witness 
against  the  defendant  The  defendant  had 
a  right  to  such  cross-examination  of  the  wit- 
ness as  would  show  to  the  Jury  the  ani- 
mus of  the  witness  towards  the  defendant 
against  whom  he  was  testifying,  and  to 
bring  out  any  facts  that  would  tend  to  show 
the  true  relations  between  them,  and  the 
motive  of  the  witness  in  testifying  as  he 
did.    Section  446^  1  Greenl.  Ev. 


It  Is  Insisted  that  the  court  erred  in  re 
fusing  to  set  aside  the  verdict  of  the  Jury, 
and  grant  the  defendant  a  new  trial,  be- 
cause the  verdict  was  contrary  to  the  law 
and  the  evidence,  as  shown  by  the  record 
in  the  case.  The  proof  shows  that  on*  the 
night  of  October  17,  1896.  after  defendant 
had  gone  to  bed  m  his  house,  several  wit- 
nesses saw  two  or  three  shocks  of  com  in 
the  fodder  in  defendant's  field,  some  four  or 
five  hundred  yards  from  the  house,  burn- 
ing, and  saw  two  men  with  a  lantern  set 
fire  to  other  shocks  of  the  corn,  going  from 
one  shock  to  another,  firing  them  as  they 
went  Defendant  with  several  other  per- 
sons, went  to  where  the  com  was  burned, 
and  took  the  measure  of  some  of  the  tracjcs 
left  near  the  com  shocks  that  were  burned; 
then  went  a  short  distance  to  where  scHue 
persons  were  playing  at  cards,  and  applied 
the  measure  of  the  tracks  taken  to  some  of 
their  shoesi  found  they  did  not  fill  the 
measurement  but  arrested  them,  and  pro- 
ceeded to  another  place  not  far  distant 
where  plaintiff  and  one  Charley  Howery 
claimed  to  have  a  polecat  '^eed,"  or  in  a 
hole.  Defendant  applied  the  measure  he 
had  taken  of  the  tracks  found  near  the 
burnt  shocks  of  com  to  the  shoes  of  plain- 
tiff and  Howery,  and  claimed  that  the 
measures  and  shoes  corresponded,  when  he 
arrested  them  also,  and  took  them  all  to  his 
house.  The  next  morning  defendant  and 
other  witnesses  took  one  of  the  shoes  worn 
by  plaintiff  and  one  worn  by  Howery  to 
the  field  where  the  com  was  burned,  and 
also  to  the  "cat  hole,"  where  plaintiff  and 
Howery  were  arrested,  and  tried  the  tracks 
found  at  both  places  to  correspond  with  the 
shoes  of  said  plaintiff  and  Howery.  It  ap- 
pears furth^  that  the  last  two  mentioned 
persons  separated  from  the  others  who  were 
found  playing  cards  a  very  short  distance 
from  where  the  com  was  burned,  when  they 
started  **possum  hunting"  had  a  lantern 
with  them,  and  started  in  the  direction  of 
the  com  that  was  burned.  There  is  no 
question  about  the  commission  by  some  per- 
sons of  the  crime  of  burning  defendant's 
com  and  fodd^.  That  the  prosecution  al- 
leged in  the  declaration  was  set  on  foot 
instigated,  and  conducted  to  its  termination 
by  the  defendant  before  the  Justice,  which 
ended  in  the  acquittal  of  the  plaintiff  on 
the  examination  of  the  witnesses  for  and 
against  him,  is  not  denied.  In  Stone  v. 
Crocker,  24  Pick.  81,  It  is  said:  "There  are 
two  things  which  are  not  only  indispensable 
to  the  support  of  this  action,  but  lie  at  tbe 
foundation  of  it:  The  plaintiff  must  show 
that  the  defendant  acted  from  malicious  mo- 
tives in  prosecuting  him,  and  that  he  has 
no  sufficient  reason  to  believe  him  to  be 
guilty.  If  either  of  these  be  wanting,  the 
action  must  fail.  A  man  from  pure  malice 
may  prosecute  another  who  is  really  guilty, 
or  whom,  from  sufficient  reason,  he  believes 
to  be  guilty»  though  in  fact  innocent,  and 
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no  action  will  lie  against  him.  (folding  v. 
Crowle,  Sayer,  1;  White  v.  Dingley,  4  Mass. 
433;  Lindsay  v.  Larned,  17  Mass.  190.  The 
want  of  probable  cause  is  the  essential 
ground  of  this  action.  Other  things  may  be 
inferred  from  this,  but  this  cannot  be  in- 
ferred from  anything  else.  It  must  be  es- 
tablished by  positive  and  express  proof.  It 
is  not  enough  to  show  that  the  plaintiff  was 
acquitted  of  the  charge  preferred  against 
him,  or  that  the  defendant  abandoned  the 
prosecution.  But  the  onus  proband!  is  upon 
the  plaintiff  to  prove  afllrmatively,  by  cir- 
cumstances or  otherwise,  as  he  may  be  able, 
that  the  defendant  had  no  grounds  for  com- 
mencing the  prosecution."  See,  also,  Pur- 
cell  Y.  McNamara,  1  Gamp.  199,  9  East,  861; 
Sykes  v.  Dunbar,  1  Camp.  202,  note;  Incle- 
don  V.  Berry,  Id,  203,  note;  Wallace  v.  Al- 
pine, Id.  201,  note;  Shock  v.  McChesney,  4 
Yeates,  507.  It  Is  insisted  there  is  abso- 
lutely no  evidence  to  support  the  fact  that 
defendant  acted  from  malicious  motives  in 
prosecuting  plaintiff,  and,  furth^^  that 
probable  cause  was  clearly  shown  to  exist, 
to  authorize  the  prosecution  of  the  plaintiff; 
and  this  insistence  is  by  no  means  ground- 
less. For  the  reasons  herein  stated,  the 
Judgment  is  reversed,  the  verdict  set  aside, 
and  the  case  remanded  for  a  new  trial  to  be 
had  in  oase  plaintiff  should  be  so  advised. 


<I9  W.  Va.  684) 

STATE  T.  JOHNSON  ot  al. 
<8upreme  Ooort  of  Appeals  of  West  Virginia. 

Sept  7,  1901.) 

HOMICIDB— INDICTMBNT--OHAROTNO  DBGRBB 
OF  OPFENSB— PANBIr-GOMPBTBNCY  OF  JU- 
ROR—BVIDBNCB^-AROUMBNT  OF  COUNSBIr- 
OBJECTIONS. 

1.  Flanagan's  Oase,  26  W.  Va.  116  (SyL» 
point  1);  Smith's  Oase,  24  W.  Va.  814  (SyU, 
point  1):  Schueille's  Case,  Id.  767  (Syl.,  point 
1);  and  Douglass'  Case,  28  S.  E.  724,  41  W. 
va.  537  (Syl.,  point  1),— art)Poved. 

2.  A  person  charged  by  indictment  with  fel- 
ony is  entitled  under  the  law  to  a  panel  of  20 
jurors,  each  and  all  of  whom  shall  be  '*free 
from  exception,"  from  which  panel  the  jury 
for  the  trial  of  the  case  is  to  be  selected,  un- 
der section  3,  c.  159,  Code. 

3.  In  order  that  one  who  has  formed  or  ex- 
pressed an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused  may  be  accepted  as  a 
competent  juror  on  such  panel,  his  mind  must 
be  in  condition  to  enable  him  to  say  on  his 
voir  dire  unequivocally  and  without  hesitation 
that  such  opinion  will  not  affect  his  judgment 
in  arriving  at  a  just  verdict  from  the  evidence 
alone  submitted  to  the  jury  on  the  trial  of  the 
case. 

4.  When  a  juror  on  his  voir  dire  admits  that 
he  has  formed  and  expressed  an  opinion  of 
the  guilt  er  innocence  of  the  accused,  and  ex- 
presses any  degree  of  doubt  as  to  whethw 
such  previously  formed  opinion  would  affect 
his  judgment  in  arriving  at  a  just  and  proper 
verdict  in  the  case,  it  Is  error  to  admit  him 
on  the  panel. 

5.  On  the  trial  of  an  indictment  for  murder, 
where  self-defense  is  relied  upon  by  the  de- 
fendant, and,  to  avail,  must  be  established  by 
a  preponderance  of  evidence,  it  is  the  duty  of 
the  jury  to  consider  and  weigh  all  evidence 
tending  to  prove  self-defense,  whether   intro- 


duced by  the  defendant  or  by  the  state,  and 
all  the  evidence  and  circumstances  in  the  case. 
6.  Syllabus,  Landers  v.  Railroad  OOb,  88  8. 
E.  290,  40  W.  Va.  492,  approved. 

(Syllabus  by  the  Qr^urt.) 

Error  to  criminal  court,  Ohio  county;  T.  J. 
Hugus,  Judge. 

Clarence  Johnson  and  Hugh  Devlnney  were 
convicted  of  murder  In  a  criminal  court 
From  a  judgment  of  the  circuit  court  affirm- 
ing the  same,  they  bring  error.    Reversed. 

B.  B.  Dovener  and  S.  O.  Boyce,  for  plain- 
tiffs in  error.  It  H.  Freer,  Atty.  Gen.,  Alex 
Dulin,  W.  0.  Meyer,  and  John  A.  Howard, 
for  the  State. 

McWHORTEB,  J.  At  the  November, 
189S»  term  of  the  criminal  court  of  Ohio  coun- 
ty, the  grand  jury  returned  the  following  in- 
dictment, duly  indorsed  by  the  foreman  ''A 
true  bill"  to  wit: 

"The  State  of  West  Virginia,  Ohio  County, 
to  wit:  In  the  Criminal  Court  of  the  said 
County.  The  jurors  of  the  state  of  West  Vir- 
ginia, In  and  for  the  body  of  the  county  of 
Ohio,  and  now  attending  the  criminal  court 
of  the  said  county,  upon  their  oaths  present 
that  Clarence  Johnson  and  Hugh  Devlnney, 
on  the  9th  day  of  September,  in  the  year 
of  our  Lord  1898,  In  the  said  county  of  Ohio, 
feloniously,  willfully,  maliciously,  deliberate- 
ly, and  unlawfully  did  slay,  kill,  and  murder 
one  Charles  McLaughlin,  against  the  peace 
and  dignity  of  the  state.  W.  C.  Meyer,  Pros- 
ecuting Attorney  for  the  Said  County  of  Ohio. 

"Found  upon  the  information  of  John  M. 
Shorts.  Witness  sworn  in  open  court,  and, 
by. order  of  the  court,  sent  before  the  grand 
Jury  to  give  evidence." 

On  the  10th  of  November,  1898,  the  de- 
fendants appeared  In  person,,  and  demurred 
to  the  indictment  in  which  the  prosecution 
joined,  which  demurrer,  being  argued,  was 
overruled  by  the  court,'  and  the  defendants 
pleaded  not  guilty,  and  the  cause  was  set  for 
trial  on  the  25th  of  November,  1898,  on  which 
last-named  day  the  defendants  moved  the 
court  for  a  continuance  until  the  then  next 
term,  because  of  the  absence  of  Annie  Riley, 
a  witness  on  behalf  of  the  defendants,  and 
filed  the  affidavit  of  Clarence  Johnson  in  sup- 
port of  the  motion;  but  the  court  overruled 
the  motion,  and  refused  to  continue  the  case, 
to  which  ruling  defendants  excepted.  And 
at  the  same  time  the  defendants  filed  their 
joint  petition  and  affidavit,  by  permission  of 
the  court,  praying  for  a  change  of  venue, 
said  affidavit  being  accompanied  by  extracts 
from  certain  newspapers  published  daily  in 
the  city  of  Wheeling,  and  of  general  circula- 
tion in  the  city  of  Wheeling  and  Ohio  county, 
as  a  part  of  said  affidavit,  and  placed  Au- 
gust C.  Meyer  upon  the  stand,  who  was  ex- 
amined as  a  witness  on  behalf  of  said  peti- 
tioners on  said  motipn  for  change  of  venue, 
which  said  motion  was,  on  the  26th  of  No- 
vember, taken  under  advisement,  and  on  the 
28tb  was  further  considered  and  overruled. 
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to  whicli  ruling  defendants  excepted,  and  the 
court  proceeded  to  select  a  Jury  for  the  trial 
of  the  case,  and,  after  securing  11  najnes» 
"jurors  summoned  by  virtue  of  the  several 
venire  facias  heretofore  directed  by  the  court 
were  elected  and  tried,  and  found  free  from 
exception,  and  all  the  others  who  appeared 
oeing  -challenged  for  causes,  and  it  appearing 
that  the  several  venire  facias  have  been  ex- 
hausted, it  is  ordered  that  the  sheriff  of  this 
eounty  do  summon  one  hundred  qualified  Ju- 
rors from  the  body  of  the  county  of  Oliio,  as 
heretofore  directed  by  the  court,  to  appear 
here  to-morrow  morning  at  8:30  o'clock,  and 
the  elected  Jurors  aforesaid  were  placed  in 
the  hands  of  the  sheriff,  with  the  usual  in- 
structions of  the  court";  and,  the  required 
panel  of  20  Jurors  having  been  secured,  on 
the  30th  of  November  the  defendants  renew- 
ed their  motion  for  a  change  of  venue,  based 
upon  the  original  petition  for  that  purpose 
filed  in  the  case,  and  asked  that  the  evidence 
heard  in  open  court  on  examination  of  the 
Jurors  on  their  voir  dire  be  made  a  part  of 
the  record,  and  considered  in  connection  with 
their  said  motion  for  change  of  venue,  based 
on  the  petition  and  evidence  theretofore  filed 
and  offered  In  the  case  for  that  purpose,  and 
the  court  overruled  said  motion,  and  the  de- 
fendants excepted  to  the  action  of  the  court 
in  overruling  said  motion  and  petiticm  for 
change  of  venue.  Defendants  put  in  their 
plea  of  not  guilty,  and  a  Jury  was  impaneled 
and  sworn,  and,  after  hearing  the  evidence 
and  arguments  of  counsel,  returned  a  verdict 
of  guilty  of  murder  in  the  first  degree,  as 
charged  in  the  indictment  The  defendants 
moved  the  court  to  set  aside  said  verdict  and 
grant  them  a  new  trial,  and  also  moved  tn 
arrest  of  Judgment  upon  said  verdict,  and  on 
the  9th  day  of  February,  1899,  the  court  over- 
ruled said  motion,  and  pronounced  Judgment 
against  the  defendants,  who  excepted  to  said 
rulings  of  the  court,  and  filed  eight  several 
bills  of  exceptions  to  the  various  rulings  of 
the  court.  Defendants  obtained  a  writ  of  er- 
ror to  the  circuit  court  of  Ohio  county,  which 
being  heard  on  the  4th  day  of  December, 
1890,  the  Judgment  of  the  criminal  court  was 
affirmed,  to  which  ruling  of  the  circuit  court 
the  defendants  also  excepted,  and  obtained 
from  one  of  the  Judges  of  this  court  a  writ 
of  error,  and  assigned  as  error  the  overruling 
of  defendants'  demurrer  to  the  indictment 

It  is  contended  with  apparent  earnestness 
that  the  indictment  fails  to  charge  the  de- 
fendants with  murder  in  the  first  degree,  and 
only  charges  murder  in  the  second  degree; 
hence  it  was  error  to  enter  Judgment  upon 
said  verdict,  and  not  to  arrest  Judgment 
thereon,  as  moved  by  the  defendants.  The 
statute  prescribes  the  form  of  indictment  for 
the  crime  of  murder,  and  it  has  been  held 
time  and  again  by  this  court  that  an  indict- 
ment after  the  form  prescribed  by  the  statute 
(section  1,  c.  144,  Code)  is  sufficient.  In  State 
V'  Schnelle,  24  W.  Va.  767  (Syl.,  point  4).  it 
In  held:    **In  this  state  there  is  no  such  thing 


aa  an  indictment  for  murder  in  the  first  or 
second  degree.  The  indictment  is  for  mur- 
der, and  it  depends  upon  the  proof  whether 
it  Is  in  the  first  or  second  degree.*'  Flana- 
gan's Case,  26  W.  Va.  116  (Syl.,  point  1); 
Douglass'  Case,  41  W.  Va.  537,  23  S.  E.  724; 
Baker's  Case,  33  W.  Va.  319,  10  S.  E.  639. 
Defendants'  counsel  ask  this  "court  to  not 
only  reconsider  this  point  decided  in  the 
Schnelle  and  Baker  Cases,  but  permit  appel- 
lants to  argue  the  same."  The  questions  In- 
volved have  been  so  often  and  so  fully  ar- 
gued and  so  uniformly  decided  by  the  court 
that,  as  said  in  the  Douglass  Case,  41  W.  Va., 
at  page  53^  23  S.  E.  724:  "We  regard  the 
indictment  good  under  several  decisions  there 
mentioned  [referring  to  the  Baker  Case,  33 
W.  Va.  319,  10  S.  B.  639],  and  will  not  re- 
open its  discussion.  It  has  been  so  long 
used,  and  so  often  approved,  that  the  matter 
ought  to  have  rest." 

The  second  assignment— that  it  was  error 
to  refuse  defendants  a  continuance— was  bas- 
ed solely  on  the  absence  of  Annie  Riley,  a 
material  witness  for  the  defense,  and  is  dis- 
posed of  by  the  fact  that  the  witness  was 
present  at  the  trial  and  testified  in  the  case, 
and  the  defendants  had  the  benefit  of  her 
testimony. 

The  third  assignment— "in  overruling  and 
not  sustaining  and  granting  the  several  mo- 
tions of  the  defendants  for  a  change  of 
venue'*— is  based  principally  upon  the  preju- 
dice in  public  sentiment  claimed  to  be 
wrought  up  against  the  defendants  in  the 
city  of  Wheeling  and  county  of  Ohio  by 
published  editorials  In  the  three  principal 
dally  newspapers  of  the  city,  the  Int^li- 
gencer,  the  Regist^,  and  the  Wheeling  Even- 
ing News,  and  the  further  fact  that  a  sub- 
scription paper  was  circulated  to  some  ex- 
tent among  the  citizens,  and  it  was  shown 
to  have  been  signed  by  several  persons,  for 
the  purpose  of  raising  funds  to  employ  coun- 
sel to  assist  the  prosecuting  attorney  in  his 
duties  of  public  prosecutor  in  the  prosecution 
of  the  indictment  against  the  defendants. 
The  editorials  complained  of  were  somewhat 
sensational,  and  perhaps  a  little  extravagant, 
but  not  more  so  than  usual  on  an  occasion 
of  the  like  kind.  A  tragedy  like  that  in 
question,  enacted  in  the  public  streets  of  a 
city  in  open  daylight  or,  indeed,  at  any 
time  of  day  or  night  would  create  more  or 
less  excitement  and  comment;  and,  while 
such  scenes  are  calculated  to  a  greater  or 
less  extent  to  arouse  the  indignation  of  all 
good  citizens,  ex  parte  statements,  com- 
ments, and  publications  are  not  likely  to  so 
affect  and  inflame  the  mind  of  the  whole 
community  that  20  fair-minded  men  In  the 
county  cannot  be  found  and  impaneled  who 
can  insure  to  the  accused  a  fair  and  im- 
partial trial.  Reasonable,  intelligent  men. 
such  as  the  Jurors  of  the  county  are  pre- 
sumed to  be,  do  not  form  such  opinions  in 
regard  to  the  guilt  or  innocence  of  persona 
charged  with  crime  from  rumors  and  news- 
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paper  reports  as  would  interfere  with  their 
rendering  a  Just  and  correct  verdict  after 
hearing  the  whole  evidence  of  the  sworn 
witnesses  in  the  case  in  open  court  after 
themselves  taking  a  solemn  oath  to  well  and 
truly  try  and  true  deliverance  make  upon 
the  issue  joined  between  the  state  and  the 
accused,  according  to  the  evidence^  not  ac- 
cording to  rumors  and  newspaper  reports. 
There  was  no  special  public  demonstration 
against  the  defendants.  After  the  commis- 
sion of  the  deed«  they  went  together  along 
the  public  streets  some  two  or  three  squares, 
apparently  with  deliberation,  unmolested, 
and  suirrendered  themselves  to  the  officers 
of  the  law.  The  trial  took  place  more  than 
two  months  after  the  commission  of  the 
deed,  yet  the  state  of  the  public  mind,  while 
it  was  invoked  to  support  the  motion  for  a 
change  of  venue,  was  not  mentioned  as  a 
reason  for  continuance  of  the  case.  The 
publications  complained  of  were  all  within 
a  few  days  after  the  tragedy,  and  there  is 
no  evidence,  except  that  elicited  from  the 
persons  isummoned  as  Jurors  on  their  voir 
dire  examination,  as  to  the  public  feeling  to- 
wards the  defendants  at  the  time  of  the 
trial,  and  from  their  evidence  it  was  not  ap- 
parent that  the  public  mind  was  at  that  time 
so  wrought  up  and  inflamed  as  to  prevent  a 
fair  trial,  and  this  should  be  made  to  appear 
In  order  to  entitle  the  defendants  to  a  change 
of  venue.  Defendants  must  show  good  cause 
for  such  change.  Greer's  Case,  22  W.  Va. 
800.  That  subscription  papers  to  raise  mon- 
ey to  assist  the  prosecuting  attorney  in  his 
duties  in  the  proper  prosecution  of  the  case 
should  be  circulated  is  not  necessarily  evi- 
dence of  a  personal  prejudice  against  the 
accused,  but  may  be  the  offspring  of  an 
honest  desire  for  a  fair  and  thorough  in- 
vestigation of  the  case  and  a  proper  vin- 
dication of  the  majesty  of  the  law.  When 
men  get  into  the  meshes  of  the  law,  they 
employ  for  their  defense— which  is  their 
privilege  and  their  right—the  best  talent  ob- 
tainable, and  it  is  entirely  proper  that  the 
state  should  be  fairly  and  ably  represented. 
It  is  not  shown  how  many  persons  con- 
tributed, nor  how  much  was  contributed,  for 
the  purpose.  In  proof  as  to  subscriptions, 
defendants  placed  on  the  witness  stand  A. 
G.  Meyers,  who  testified  that  he  subscribed 
$5  for  the  purpose  of  helping  the  McLaugh- 
lins in  the  case,  and  afterwards  gave  50 
cents  more;  that  he  circulated  the  subscrip* 
tion  paper  among  the  mill  men  at  Riverside 
Mills,  in  Marshall  county,  where  McLaughlin 
(the  deceased)  had  been  employed  ''for  I 
don't  know  how  many  years,  and  he  were 
a  friend  of  mine  that  worked  there,  and  it 
was  nothing  more  than  they  done  for  any- 
TN>dy";  and  witness  said  that  he  collected 
and  turned  over  to  the  McLaughlins  $29  and 
%5.  It  is  not  shown  what  other  sums,  if 
any,  were  turned  over.  There  were  other 
fubscription  papers.  In  Wormeley's  Case,  10 
Qrat.  688,  Judge  Daniel  says:     "It  is  true, 


it  la  shown  that  subscription  papers  were 
circulated  to  raise  a  fee  for  the  employment 
of  counsel  to  aid  in  the  prosecution,  and  that 
they  had  been  signed  by  some  twenty  or 
thirty  persona*  Such  a  fact  of  itself  is  no 
ground  for  a  change  of  venue;"  and  this  la 
Quoted  by  this  court  with  approval  in  6reer*s 
Case,  22  W.  Va.  800.  We  do  not  think  the 
trial  court  improperly  exercised  its  discre- 
tion in  refusing  the  motion  for  change  of 
venue. 

It  is  insisted  for  defendants  that  the  case 
was  not  tried  by  an  impartial  Jury;  that 
Jurors  were  accepted  on  the  panel  of  20  who, 
on  examination  on  their  voir  dire^  showed 
themselves  incompetent  Under  the  law,  de- 
fendants are  entitled  to  a  panel  of  20  Jurors 
wholly  free  from  bias  or  prejudice,  whose 
minds  are  in  condition  to  hear,  consider,  and 
properly  weigh  the  evidence  as  it  is  present- 
ed to  them  at  the  trial,  uninfluenced  by 
what  they  have  heard  or  read  of  the  case 
before  the  triaL  A  W.  Pogue,  one  of  the 
panel,  and  one  of  the  Jurors  who  tried  the 
case,  on  his  voir  dire  said  he  read  the  papers 
at  the  time  of  the  killing;  that  he  thought 
he  had  expressed  an  opinion  which  was 
likely  a  pretty  decided  one,  and  was  still  of 
the  same  opinion,  and,  if  sworn  as  a  Juror 
in  the  case,  would  go  into  the  Jury  box  with 
the  same  opinion,  and  he  would  have  to  hear 
some  good  evidence  to  change  it;  and  in 
answer  to  the  question,  *'And  you  would  not 
go  into  the  Jury  box  unbiased,  and  without 
a  prejudiced  opinion,  would  you?'  he  an- 
swered, "Well,  I  think  not;"  and  in  answer 
to  the  question  by  the  court:  "Suppose  that 
the  evidence  given  by  the  witnesses  on  the 
witness  stand  would  show  a  state  of  facts 
different  from  that  given  in  the  newspaper, 
would  your  opinion  change  then?  A.  Well, 
possibly  it  would,  if  they  had  evidence.  My 
opinion  might  be  wrong.  It  might  be  chan- 
ged. Q.  And,  if  the  evidence  showed  that 
your  opinion  was  erroneous,  you  could 
change  it?  A  Yes,  sir."  That  one  who  has 
formed  or  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused  may  be 
accepted  as  a  competent  Juror,  his  mind 
must  be  in  a  condition  to  enable  him  to  say 
unequivocally  and  without  hesitation  that 
such  opinion  will  not  affect  his  Judgment  in 
arriving  at  a  Just  verdict  from  the  evidence 
alone  submitted  to  the  Jury  on  the  trial  of 
the  case.  Can  one  be  held  to  be  a  com- 
petent Juror  under  the  law  who  admits  that 
he  goes  not  into  the  Jury  box  "unbiased,  and 
without  a  prejudiced  opinion,"  although  he 
says,  "Possibly  that  opinion  might 'change, 
if  they  have  evidence^'?  Certainly  not  This 
Juror  was  challenged  by  the  defendants,  the 
challenge  overruled,  and  exception  taken. 
In  the  SchneUe  Case^  24  W.  Va.  767  (SyL, 
point  9),  it  is  held  that:  "If  a  proposed  Ju- 
ror on  his  voir  dire  admits  that  he  has 
formed  and  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  and  hal^ 
and  hesitates  as  to  his  then  fx>Ddltion 
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mind»  and  cannot  say  that  bis  mind  Is  free 
from  bias  and  prejudice,  and  cannot  say 
that  the  previonsly  formed  opinion  will  not 
Influence  bis  verdict,  he  is  an  incompetent 
Juror,  and  ought  to  be  rejected."  Hatfield's 
Case  (W.  Va.)  37  S.  B.  626.  G.  &  Snooks, 
drawn  on  the  panel,  said  be  had  formed  and 
expressed  an  opinion  from  reading  the  ac- 
counts in  the  papers;  thought  he  could 
throw  aside  his  opinion,  and  try  the  case  on 
tbe  evidence  alone.  On  further  examination: 
"Q.  Your  mind  is  affected  now.  You  have 
come  to  certain  conclusions  as  to  this  case. 
Now,  isn't  your  mind  to  a  certain  extent 
biased,  and  would  not  that  bias  and  that 
opinion  unconsciously  prejudice  you  in  re- 
gard to  tbe  evidence  you  would  hear  in  the 
case?  A.  It  might  to  a  certain  degree.  Q. 
Then  you  have  doubts  as  to  whether  you 
could  throw  aside  all  these  influences,  and 
decide  the  case  solely  on  the  evidence?  A. 
Yes,  I  have  some  little  doubts."  Jacob 
Straub,  examined  by  the  court:  '*Q.  Have 
you  formed  or  expressed  any  opinion?  A. 
Yes,  sir;  I  have.  Q.  On  what  is  that  opin- 
ion based?  A.  Newspaper  reports.  Q.  Is 
that  opinion  such  as  would  prevent  you  from 
giving  them  a  fair  trial  if  you  were  sworn 
as  a  Juror  in  this  case,  and  under  your  oath 
as  a  Juror?  A.  I  couldnt  say.  Q.  How  is 
it?  Do  you  think  you  could  give  them  a 
fair  and  impartial  trial?  A.  I  believe  I 
could."  On  further  examination  as  to  the 
opinion  he  had  formed,  he  says,  *'As  far  as 
I  know  of  the  case,  it  is  a  decided  opinion," 
and  further  said  that  he  did  not  think  the 
impressions  that  the  reading  of  the  news- 
papers had  made  on  his  mind  would  in- 
fluence his  Judgment  When  a  Juror  on  his 
voir  dire  admits  that  he  has  formed  and 
expressed  an  opinion  of  the  guilt  or  inno- 
cence of  the  accused,  and  expresses  any  de- 
gree of  doubt  as  to  whether  such  previously 
formed  opinion  would  affect  his  Judgment 
in  arriving  at  a  Just  and  proper  verdict  in 
the  casob  it  is  error  to  admit  him  on  the 
panel. 

The  fourth  assignment  of  error  is  the  over- 
ruling of  the  objections  of  the  defendants 
to  certain  questions  by  the  state,  and  per- 
mitting answers  thereto  to  be  given  and 
considered  by  the  Jury  as  evidence,  as  well 
as  refusing  to  permit  questions  asked  by  the 
defense,  notwithstanding  the  objections  of 
the  state,  and  the  answers  thereto  to  be 
considered  as  evidence  by  tbe  Jury.  As  de- 
fendants in  their  brief  and  also  in  their  oral 
arguments  fail  to  insist  upon  any  of  the  ex- 
ceptions taken  in  relation  to  the  testimony 
concerning  which  the  exceptions  were  taken, 
or  to  even  call  attention  to  such  exceptions, 
and  I  having  examined  many  of  such  excep- 
tions without  finding  rulings  of  such  a  na- 
ture as  to  be  reversible  error,  I  conclude 
those  exceptions  are  waived. 

The  fifth  assignment  is  that  ''the  court 
erred  by  permitting  Instructions  Nos.  4,  5, 
and  6  to  be  read  to  the  jury  on  behalf  of 


the  state,  and  considered  by  them  in  arriving 
at   a   verdict  in   this   cause."    Instructions 
Nos.  4  and  6  are  objected  to  on  the  theory 
that  the  indictment  is  one  charging  tbe  de- 
fendants with  murder  in  the  second  degree 
only,  and  therefore,   under  the  indictmoit, 
defendants  could,  in  no  event,  be  convicted 
of  murder  in  the  first  degree;   h^ice  the  in- 
structions   are    erroneous    and    misleading. 
We  have  seen  that  the  indictment  is  in  the 
form  prescribed  by  the  statute  for  murder, 
under  which' it  has  been*  well  settled  by  this 
court  that  there  can  be  no  indlctmoit  for 
murder  of  the  flrst  or  second  degree  specif- 
ically, but  for  murder  generally,  and  tbe  de- 
gree thereof  established  on  the  trial  of  the 
case  depends  upon  the  evidence.    The  fur- 
ther objection  to  No.  6,  which  is  aa  follows: 
'*The  Jury  is  further  instructed  by  the  court 
that,  even  if  you  do  believe  before  Friday, 
September   9,    1808,   the  deceased,    Charles 
McLaughlin,  the  witness  William  Craig,  the 
witne8^  Frank  McLaughlin,  and  the  witness 
James  McLaughlin  liad  threatened,  kicked, 
beat,  bruised,  and  assaulted  the  defendants; 
yet,  if  you  further  believe  from  all  tbe  evi- 
dence that  the  defendants  followed  tbe  de- 
ceased and  those  who  were  with  him,  on  the 
said  Friday  afternoon,  down  Market  street 
from  a  point  above  Sixteenth  street  to  a 
point  near  the  photograph  gallery  mentioned 
in   evidence,   with  the   felonious  intent  to 
take  the  life  of  deceased,  and  there,  with- 
out further  provocation.  Justification,  or  le- 
gal excuse,   shot  and  killed   the   deceased, 
Charles  McLaughlin,  as  charged  in  the  in- 
dictm^f,  then  it  Is  your  duty  to  find  them 
guilty  of  murder  in  the  first  degree,"— Is  that 
it  ''excludes  any  reasonable  doubt  which  the 
defendants  are  entitled  to,  especially  upon 
tbe  points'  stated  in  the  instruction,  and,  in 
effect  instructs  the  Jury  that  the  guilt  or 
innocence  of  the  defendants  depends  mer^ 
on   what  the  Jury  might  conclude   is  pre- 
ponderating evideiice."    The  Jury  were  thor- 
oughly instructed  on  the  question  of  reason- 
able doubt  being  instructed  by   the   court 
"that  in  this  case  the  burden  of  the  proof 
rests  upon  the  prosecution  to  make  out  and 
prove  to  the  satisfaction  of  the  Jury,  beyond 
all  reasonable  doubt  every  material  allega- 
tion in  the  indictment  and,  unless  that  has 
been  done,  the  Jury  should  find  the  defend- 
ants  not   guilty."    They    were   further   in- 
structed "that  this  is  not  a  civil  case,  but  is 
a  criminal  prosecution;    and  that  the  rules 
as  to  the  amount  of  evidence  in  this  case 
are  different  from  those  in  a  civil  case,  and 
the  mere  preponderance  of  evidence   would 
not  warrant  the  Jury  in  finding  the  defend- 
ants guilty,  but  before  the  Jury  can  convict 
the  defendants,   they  must  be  satisfied   of 
their  guilt  beyond  all  reasonable  doubt  and, 
unless  so  satisfied,  the  Jury  should  find  the 
defendants  not  guilty";   and,  further,  "that 
in  criminal  cases,  even  when  the  evidence 
is  so  strong  that  it  demonstrates  the  prob- 
ability of  the  guilt  of  the  parties  accused. 
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still.  If  It  fails  to  establish  beyond  reason- 
able doubt  the  guilt  of  the  defendants,  or  of 
one  or  more  of  them,  iQ  manner  and  form  aa 
charged  in  the  indictment,  then  it  is  the  duty 
of  the  Jury  to  acquit  the  defendant  or  de- 
fendants as  to  whose  guilt  they  entertain 
such  reasonable  doubf  After  these  instruc- 
tions, the  jury  could  uot  have  been  misled  by 
instruction  No.  6,  because  it  says  nothing 
about  the  reasonable  doubt  Instruction  No. 
5  is  as  follows:  '*The  court  instructs  the 
Jury  that,  according  to  the  law  of  this  state, 
vhich  is  binding  upon  the  jury  in  this  case, 
that  if  the  jury  find  from  the  evidence  that 
the  defendants  shot  and  killed  Charles  Mc- 
Laughlin, the  deceased,  and  rely,  on  self-de- 
fense to  excuse  them  for  such  killing,  the 
jury  cannot  acquit  them  on  the  grounds  of 
self-defense  unless  the  defendants  have 
proven  by  a  preponderance  of  the  evidence 
that  such  killing  was  actually  done  in  self- 
defense."  This  instruction  may  be  mislead- 
ing to  the  jury,  in  that  it  carries  with  it  the 
idea  that  the  preponderance  of  evidence  in 
favor  of  self-defense  must  be  furnished  by 
the  defendants,  and  proven  by  their  own 
witnesses,  while  all  the  evidence  in  the  case, 
whether  introduced  by  the  state,  elicited  on 
cross-examination  of  state's  witnesses,  or 
the  circumstances  of  the  case  which* in  any 
manner  tend  to  show  that  defendants  acted 
in  self-defense,  would  be  weighed  and  con- 
sidered by  the  jury.  In  Mann's  Case  (W. 
Ya.)  37  S.  B.  CIS  (Syl.,  pohit  5),  it  is  held: 
"While  the  court  may  instruct  the  jury  that 
the  burden  is  on  the  prisoner  to  show  by  a 
preponderance  of  evidence  that  the  killing 
charged  was  in  self-defense,  yet  it  should 
add  thereto,  in  effect,  that  such  defense  may 
be  fully  sustained  by  the  evidence  for  the 
state,  or  by  all  the  evidence  and  circum- 
stances in  the  case."  Also,  Jones'  Case,  20 
W.  Va.  764:  "All  error  is  presumed  to  be 
prejudicial,  and  only  in  extreme  cases, 
where  it  clearly  appears  that  no  injury  could 
have  resulted,  will  this  court  refuse  to  set 
aside  a  verdict  rendered  on  erroneous  instruc- 
tions." Jackson's  Case,  97  Va.  762.  33  S.  B. 
547;   Cain's  Case,  20  W.  Va.  679. 

The  sixth  assignment:  **The  language 
used  by  the  prosecuting  attorney,  W.  C. 
Meyer,  as  well  as  the  language  of  John  A 
Howard,  his  assistant  in  addressing  the 
jury  on  behalf  of  the  state,  was  clearly  er- 
roneous, to  the  prejudice  of  these  defendants, 
and  was  an  error  which  should  entitle  these 
defendants  to  have  said  verdict  set  aside, 
and  a  new  trial  granted."  At  the  close  of 
Howard^s  argument,  defendants'  counsel 
moved  the  court  to  say  to  the  jury  that  every 
word  that  Howard  had  said  to  them  about 
matters  about  which  there  was  no  evidence 
which  was  Indicated  by  the  word  "excep- 
tion" should  be  disregarded  by  the  jury.  Af- 
ter the  instructions  given  for  the  defendants 
and  for  the  state  had  been  read  to  the  jury, 
the  court  addressed  the  jury,  referring  to 
certain  remarks  made  by  Mr.  Howard  in  the 


course  of  his  argument,  which  he  held  to  be 
improper,  and  directed  the  jury  to  permit 
such  remarks  to  have  no  weight  in  making 
up  their  verdict,  and  closed  his  address  by 
saying:  **I  recall  no  other  observations 
which  need  special  mention.  However,  if 
there  was  anything  that  you  noted,— any- 
thing entirely  foreign  to  this  case,  that  has 
no  relation  to  the  facts,  or  any  evidence 
that  was  not  a  proper  reply  to  the  remarks 
of  opposing  counsel,— you  will  discard  it  in 
making  up  your  verdict"  In  Landers  v. 
Railroad  Co.,  46  W.  Va.  402,  38  S.  E.  296, 
it  is  held:  "In  order  to  authorize  this  court 
to  revise  errors  predicated  upon  the  abuse 
of  counsel  of  the  privilege  of  argrument  it 
should  be  made  to  appear  that  the  party 
asked  and  was  refused  an  instruction  to  the 
jury  to  disregard  the  unauthorized'  state- 
ments of  the  counsel."  Young  v.  State,  19 
Tex.  App.  53C;  Vannalta  v.  Duffy,  4  Ind. 
App.  168,  30  N.  E.  807;  State  v.  Hull,  IS  R. 
I.  207,  26  Ati.*^  191.  20  L.  R.  A.  609;  Chis- 
nell's  Case,  36  W.  Va.  659. 15  S.  E.  412.  The 
argument  or  speech  of  attorney  Howard  is 
reported  in  full  in  the  record,  and  the  word 
"exception"  is  interjected  into  and  following 
expressions  of  the  speaker  which  are  by  de- 
fendants' counsel  regarded  as  objectionable 
quite  50  times,  but  it  is  certified  in  the  bill 
of  exceptions  "that  the  attention  of  the  court 
was  not  called  to  the  language  of  the  counsel 
at  any  time  where,  in  the  foregoing  argu- 
ment the  word  'exception'  in  parenthesis  oc- 
curs. Said  word  'exception'  was  noted  by 
the  stenographer  at  the  instance  of  defend- 
ants* counsel,  seated  by  the  side  of  the  ste- 
nographer, and  was  not  ruled  upon  by  the 
court  the  court  being  engaged  in  a  final  re- 
view of  the  instructions,  of  which  the  state 
submitted  a  great  many."  It  was  further 
certified  "that  on  the  argument  of  the  mo- 
tion for  a  new  trial  defendants'  counsel  in- 
sisted that  the  exceptions  thus  entered  by 
the  stenographer  during  the  progress  of  the 
argument  were  not  covered  by  the  court's 
ruling  and  remarks  to  the  jury."  It  Is  true, 
the  remarks  of  the  court  to  the  jury  did  not 
cover  all  the  expressions  contained  in  the 
said  argument  of  counsel  which  were  ex- 
cepted to  in  the  manner  aforesaid,  many  of 
which  appear  to  be  highly  improper  to  be 
used  in  such  argument;  but  they  were  not 
objected  to  at  the  time,  nor  was  the  court's 
attention  called  to  them  so  as  to  require  a 
ruling.  There  was  very  much  of  the  argu- 
ment which  It  would  seem  was  unauthorized, 
and  quite  intemperate.  Yet  to  what  extent 
the  speaker  had  been  provoked  to  these  ex- 
pressions by  the  argument  of  the  opposing 
counsel  does  not  appear.  It  is  not  only  no 
part  of  the  duty  of  a  prosecuting  attorney, 
but  it  is  improper  conduct  In  him.  to  indulge 
In  personal  vituperation  and  invective.  He 
owes  a  duty  to  the  accused  as  well  as  to  the 
state.  He  is  an  officer  of.  the  law.  While 
he  should  prosecute  with  all  proper  vigor, 
and  even  with  rigor,  if  circumstances  should 
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require  it,  he  should  be  careful  In  all  cases 
not  to  prejudice  the  rights  of  the  accused, 
and  thereby  deprive  him  of  the  right  guar- 
antied him  by  the  constitution  and  laws  of 
his  state  of  a  fair  and  impartial  trial.  It  is 
a  matter  of  regret  that  there  is  so  much 
real  cause  of  complaint  on  this  score  against 
those  charged  with  the  prosecution  of  crime, 
yet  it  could  usually  be  corrected  if  counsel 
would  mj)ke  proper  objection,  and  bring  the 
matter  promptly  to  the  attention  of  the  trial 
court,  and  insist  upon  the  exclusion  of  such 
improper  matter.  But  it  is  contended  that, 
when  once  said,  the  desired  impression  is 
made  on  the  minds  of  the  jury,  and  cannot 
be  effaced;  and  there  is  some  force  in  this 
position.  On  the  other  hand,  when  the  jury 
once  discovers  that  counsel  is  striylng  by  un- 
fair means— as  by  unauthorized  statements— 
to  carry  his  point,  he  loses  bis  Influence  with 
the  jury,  and  may  prejudice  his  case.  The 
average  American  juror  is  intelligent,  fair- 
minded,  and  loves  justice,  and  is  usually  suf- 
ficiently discriminating  not  to  be .  far  in- 
fluenced by  mere  appeals  to  his  passions  and 
prejudices. 

For  the  reasons  stated,  the  judgment  of 
the  circuit  court  affirming  the  judgment  of 
the  criminal  court  is  reversed  and  annulled, 
and  the  judgment  of  the  criminal  court  Is  re- 
versed, the  verdict  of  the  jury  set  aside,  and 
the  case  remanded  to  the  criminal  oourt  for 
a  new  trial  to  be  had  therein. 


<4»  w.  Va. 

McCLBLLAN  et  al.  v.  TOWN  OF 
WESTON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept.  7,  1901.) 

INCORPORATION  OP  TOWN— PLAN  AND  SUR- 
VEY —  NOTICE  TO  PARTIES  INTERESTED  — 
STREETS  AND  ALLEYS— ABUTTING  OWNERS. 

1.  Sections  8  and  9  of  an  act  of  the  general 
assembly  of  Virginia  passed  January  14,  1846, 
incorporating  the  town  of  Weston,  are  as  fol- 
lows: **{S)  Be  it  farther  enacted^  that  all 
streets,  cross  streets  and  alleys,  which  are  al- 
ready laid  oif  and  opened,  or  which  may  at 
any  time  be  located,  surveyed  and  opened  in 
said  town,  shall  be  and  they  are  hereby  es- 
tablished as  public  streets  and  alleys  of  the 
said  town.  (9)  That  the  said  trustees  shall, 
within  six  months  after  the  passage  of  this 
act,  open  all  the  public  streets  and  alleys  of 
said  town;  shall  make  or  cause  to  be  made 
a  survey  and  correct  plan  or  plat  of  said 
town,  showing  distinctly  each  lot,  street  and 
alley,  and  the  size  and  width  thereof,  num- 
bering anew  all  lots,  and  showing  the  for- 
mer as  well  as  the  new  numbers  of  all  lots 
which  have  been  numbered  heretofore,  with 
such  remarks  and  explanations  thereon  as 
they  may  deem  necessary  and  proper;  wliich 
plan  or  plat  so  made  out,  and  under  the  hands 
and  seals  of  any  four  of  said  trustees,  shall 
be  lodged  in  the  clerk's  office  of  the  county 
court  of  Lewis  county,  there  to  be  recorded 
and  kept;  and  the  said  plan  and  survey  so 
duly  made,  signed,  sealed  and  recorded,  shall, 
in  all  future  suits  and  contests  concerning  ttie 
boundaries  of  the  lots,  streets  and  alleys  of 
the  said  town,  be  deemed,  held  and  taken  as 
full  and  concIuBive  evidence  between  the  par- 
ties: provided,  that  infants,  femes  covert,  per- 
sons non  compos  mentis,  or  out  of  the  com- 


monwealth, shall  have  six  months  after  such 
disability  shall  be  removed:  within  which  time 
they  may  contest  such  plan  and  survey  so 
made  and  recorded."  Laws  1845-46,  p.  139. 
Held,  that  all  real-estate  owners  in  the  town 
were  bound  to  take  notice  of  said  act  incor- 
porating said  town,  as  well  as  of  the  acts  of 
the  trustees  required  by  said  act  to  be  per- 
formed thereunder  in  reference  to  the  plan 
and  survey  of  said  town  so  to  be  made,  aigned, 
sealed,  and  recorded. 

2.  Such-  plan  and  survey,  when  duly  record- 
ed, was  full  and  complete  notice  to  all  abut- 
ting real-estate  owners  on  the  streets  and  al- 
leys of  said  town  of  the  claims  of  the  town  as 
to  the  location  of  the  lines  of  such  streets  and 
alleys. 

3.  Persons  in  possession  of  any  portion  or 

gortions  of  such  streets  and  allevs  so  laid  out 
y  having  the  same  inclosed,  and  so  continued 
in  possession  after  the  making  and  recording 
of  such  plan  and  survey,  held  such  possession 
subject  to  the  demands  of  the 'town  whenever 
It  should  see  proper  to  open  such  streets  or 
alleys  to  their  full  width  for  the  public  use. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Lewis  ceunty; 
G.  G.  Higglnbotham,  Special  Judge. 

Bill  by  Floride  McClellan  and  others 
against  the  town  of  Weston.  Decree  for 
complainants,  and  defendant  appeals.  Re- 
Tersed. 

E.  A.  Brannon,.  for  appellant  W.  W.  Bran- 
non,  for  appellees. 

McWHORTER,  J.  On  the  18th  day  of  Oc- 
tober, 1818,  Daniel  Stringer  and  wife  con- 
veyed by  deed  of  that  date  to  Lewis  Max- 
well "the  following  lots  or  parcels  of  ground 
situate,  lying,  and  being  In  the  town  of  Pres- 
ton: *  *  *  Lots  as  named  in  the  ground 
plan  of  said  town  Nob.  1  and  2,  adjoining 
each  other,  and  bounded  as  foUoweth,  to  wit: 
On  the  north  side  by  lot  No.  3,  (Hi  the  south 
side  by  First  street,  on  the  east  end  by  Oen- 
tre  street  for  145  feet,  and  on  the  west  end 
by  an  alley;  each  containing  seventy-two 
one-half  feet  In  breadth  and  one  hundred  and 
fifty  feet  in  length."  By  deed  of  date  De- 
cember 23,  1836,  Lewis  Maxwell  conveyed 
to  John  Lorentz  the  said  lot  No.  1,  described 
in  said  deed  as  ^'situate  In  the  town  of  Wes- 
ton, it  being  lot  No.  1  on  the  west  side  of 
Gentre  street,  on  which  said  Lorentz  shop 
now  stands,  72i^  ft  in  front  and  150  ft  in 
length."  By  deed  dated  20th  November,  1844, 
John  Lorentz  and  wife  conveyed  to  Rankin 
W.  Douglass  the  same  lot  No.  1,  described  as 
"situate  in  the  town  of  Weston  on  the  west 
side  of  Gentre  street  it  being  lot  No.  1,  and 
bounded  on  the  southwest  by  First  street 
on  the  west  by  an  alley,  on  the  north  by  lot 
No.  2,  on  the  front  by  Gentre  street  being 
72%  feet  in  front  and  150  feet  back,  contain- 
ing one-fourth  of  an  acre."  By  deed  dated 
the  16th  day  of  November,  1^6^  Douglass 
and  his  wife  conveyed  said  lot  No.  1  by  same 
description  to  William  E.  Arnold.  Said  Wil- 
liam E.  Arnold,  by  his  last  will  and  testa- 
ment, devised  said  lot  to  Susan  M.  Arnold, 
his  wife,  for  life,  remainder  in  fee  to  his 
daughter,  Floride  McGlellan.  The  general  . 
assembly  of  Virginia,  by  an  act  passed  Janu- 
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ary  14,  1846,  incorporated  the  town  of  Wes- 
ton, by  which  name  it  had  been  called  for 
leveral  years  before  its  incorporation,  but 
had  theretofore  at  one  time  been  known  as 
Preston,  and  at  another  as  Flesherrllle.  Sec- 
tion 8  of  said  act  provided  "that  all  streets, 
cross  streets  and  alleys  which  are  already 
laid  off  and  opened,  or  which  amy  at  any 
time  be  located,  surveyed  and  opened  in  said 
town,  shall  be  and  they  axe  hereby  estab- 
lished as  public  streets  and  all^s  of  the 
said  town."  And  section  9  provided  that  the 
trustees  for  whose  election  it  was  provided 
in  said  act  should,  '*within  six  months  after 
the  passage  of  this  act,  open  all  the  public 
streets  and  alleys  of  said  town;  shall  make 
or  cause  to  be  made  a  survey  and  correct 
plan  of  all  said  town,  showing  distinctly 
each  lot,  street  and  alley,  and  the  size  and 
width  thereof,  numbering  anew  all  lota»<  and 
showing  the  former  as  well  as  the  new  num- 
bers of  all  lots  which  have  been  numbered 
heretofore,  with  such  remarks  and  explana- 
tions thereon  as  they  may  deem  necessary 
and  proper;  which  plan  or  plat  so  made  out, 
and  under  the  hands  and  seals  of  any  four  of 
said  trustees,  shall  be  lodged  in  the  clerk's 
office  of  the  county  court  of  Lewis  county, 
there  to  be  recorded  and  kept;  and  the  said 
plan  and  survey  so  duly  made,  signed,  sealed 
and  recorded,  shall,  in  all  future  suits  and 
contests  concerning  the  boundaries  of  the 
lots,  streets  and  alleys  of  the  said  town,  be 
deemed,  held  and  taken  as  full  and  conclu- 
sive evidence  between  the  parties:  provided, 
that  infants,  femes  covert,  persons  non  com- 
pos mentis,  or  out  of  the  commonwealth, 
shall  have  six  months  after  such  disability 
be  removed;  within  which  time  th^  may 
contest  such  plan  and  survey  so  made  and 
recorded."  Under  said  section  the  trustees 
of  said  town  of  Weston  proceeded  to  make 
such  survey  and  map,  and  on  the  8th  day  of 
June,  1847,  lodged  the  same  in  the  clerk's 
office  of  the  county  court  of  Lewis  county, 
and  caused  the  same  to  be  duly  recorded 
therein.  On  the  1st  day  of  June,  1899,  the 
council  of  the  town  of  Weston  passed  an  or- 
der to  open  up  the  streets  to  the  full  width 
according  to  the  said  plan  and  map.  The 
said  life  tenant  of  lot  No.  1,  Susan  M.  Arnold 
(since  deceased),  and  the  remainder-man, 
Floride  McGlellan,  enjoined  the  town  author- 
ities from  opening  said  Centre  street  through 
said  lot  by  removing  therefrom  such  obstruc- 
tions as  had  been  placed  thereon,  claiming 
that  the  lot  is  inclosed  Just  as  it  was  at  the 
time  and  before  it  came  into  the  possession 
of  William  E.  Arnold  in  November,  1846,  and 
that  it. had  been  so  held  as  against  the  town 
and  everybody  adversely  all  these  years,  and 
cannot  be  now  disturbed  in  that  possession; 
relying  for  protection  in  their  adverse  pos- 
session on  the  case  of  City  of  Wheeling  v. 
Campbell,  12  W.  Va.  36;  Teass  v.  Qty  of  St 
Albans,  88  W.  Va.  1,  17  S.  E.  400,  19  L.  R.  A. 
B02;  and  other  cases  cited.  The  defendant, 
the  town  of  Weston,  filed  its  demurrer  and 


answer.  Depositions  were  taken,  the  cause 
submitted,  and  the  circuit  court  perpetuated 
the  injunction.  The  defendant  a^iealed  from 
said  decree,  assigning  as  error  the  perpetua- 
tion of  the  injunction,  because  in  doing  so 
the  circuit  court  totally  and  wholly  ignored 
and  disregarded  the  decision  of  this  court  in 
the  case  of  Ralston  v.  Town  of  Weston,  46 
W:  Va.  544,  33  S.  B.  826,  76  Am.  St  Rep.  834, 
and  the  later  case  of  Town  of  Weston  v. 
Ralston  (W.  Va.)  36  S.  R  446,  and,  in  effect 
followed  the  case  of  City  of  Wheeling  v. 
Campbell,  12  W.  Va.  36,  which  this  court 
overruled  and  repudiated  in  said  case  of 
Ralston  v.  Town  of^  Weston. 

Counsel  for  appellees,  in  a  very  elaborate 
and  very  able  brief,  reargues  the  case  of 
Ralston  v.  Town  of  Weston,  supra,  to  satisfy 
the  court  that  its  decision  in  that  case  was 
wrong,  and  should  be  overruled  in  decid- 
ing the  case  at  bar,  and  thus  return  to 
what  he  terms  the  safe  and  sound  position 
held  in  City  of  Wheeling  v.  Campbell,  12 
W.  Va.  36.  In  the  case  of  Ralston  v.  Town 
of  Weston,  followed  by  that  of  Town  of 
Weston  V.  Ralston, — especially  in  the  con- 
curring opinion  of  Judge  Brannon  in  the 
latter, — ^the  questions  involved  in  the  case 
at  bar  are  so  thoroughly  considered  and  dis- 
cussed'that  very  little  new  light  can  be 
thrown  upon  them.  Prior  to  October,  in 
the  year  1818,  a  "general  plan"  of  the  town 
of  Weston  (then  called  Preston)  had  been 
adopted,  and  the  lot  No.  1  in  controversy 
was  conveyed  with  reference  to  that  general 
plan.  As  mentioned  in  the  deed  from  Dan- 
iel Stringer  and  wife  to  liowis  Maxwell,  the 
lot  was  described  as  fronting  on  Centre 
street  The  streets  and  alleys  as  per  that 
plan  had  been  dedicated  to  the  public,  and 
lots  sold  with  reference  thereto.  When  the 
dedication  took  place  does  not  appear. 
There  is  no  plat  produced  s)iowing  any 
"general  plan"  prior  to  that  of  1847.  The 
act  of  the  general  assembly  of  January  14, 
1846,  incorporating  the  town  of  Weston, 
adopted  the  general  plan  of  the  said  town 
already  theretofore  accepted  and  acquiesced 
in  by  all  the  parties  interested;  section  9 
of  said  act  providing  that  the  trustees 
should,  "within  six  months  after  the  pas- 
sage of  the  act  open  all  the  public  streets 
and  alleys  of  said  town,"  and  should  make 
or  cause  to  be  made  a  survey  and  correct 
plan  or  plat  of  said  town  showing  distinct- 
ly each  lot,  street  and  alley,  and  the  size 
and  width  thereof,  numbering  anew  all  lots, 
and  showing  the  former  as  well  as  the  new 
numbers  of  all  lots  which  had  been  there- 
tofore numbered.  In  the  performance  of 
their  duties  the  trustees  followed  the  gener- 
al plan  of  the  town,  fixing  the  lines,  giving 
the  courses  and  bearings,  the  width  of  the 
streets  and  alleys,  and  sisse  of  the  lots;  and 
in  numbering  the  lots  the  lot  In  question 
was  given  the  same  number  It  had  in  the 
description  given  it  in  the  said  deed  or  Oc- 
tober,  1818,   and    subsequent   deeds.     The 
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4eed8  all  show  a  uniform  Bize  of  the  lots,— 
72^  by  150  feet, — whether  fronting  on  Goi- 
tre street  or  Main  street  The  plat  prepared 
by  or  for  the  trostees,  approved  by  them 
mider  their  hands  and  seals,  was  duly  re- 
corded, as  provided  by  said  act,  on  the  8th 
day  of  June,  1847.  This  record  was  notice 
to  all  parties  interested  of  the  claims  of  the 
town  under  it  AU  persons  interested  wiere 
bound  to  take  notice  of  the  public  act  of 
assembly  incorporating  the  town,  as  well  as 
of  the  acts  of  the  trustees  required  by  the 
act  to  be  performed  thereunder  in  the  prep- 
aration and  recordation  of  the  plan  and  sur- 
vey of  said  town  as  dedicated  by  the  origi- 
nal plan.  Appellee  claims  that  although  her 
possession  may  encroach  upon  the  streets 
and  alley  as  laid  out  and  recorded  by  the 
trustees,  such  possession  is  adverse  to  the 
claims  of  the  town,  and  has  ripened  into  a 
perfect  title.  By  fair  Implication,  at  least 
by  the  said  act  of  incorporation  it  was  clear- 
ly made  the  duty  of  William  E.  Arnold,  or 
any  other  property  owner  whose  interests 
were  affected  by  the  survey  and  plat,  to 
take  the  initiative,  and  contest  the  plan  and 
survey  so  recorded  within  six  months  after 
such  recordation  of  said  plat  Section  9  of 
the  act  of  January  14,  1846,  provides  that 
such  "plan  and  survey  so  duly  made,  signed, 
sealed  and  recorded  shall  In  all  future  suits 
and  contests  concerning  the  boundaries  of 
the  lots,  streets  and  alleys  of  the  said  town, 
be  deemed,  held  and  taken  as  full  and  con- 
clusive evidence  between  the  parties,"  and 
at  the  close  of  said  section  there  is  a  saving 
proviso  to  those  under  disability  as  follows: 
''Provided,  that  infants,  femes  covert  and 
persons  non  compos  mentis  or  out  of  the 
commonwealth  shall  have  six  months  after 
such  disability  shall  be  removed;  within 
which  time  they  may  contest  such  plan  and 
survey  so  made  and  recorded.'*  This  provi- 
sion is  intended  to  place  those  property  own- 
ers who  might  be  affected  by  the  said  sur- 
vey, and  who  were  at  the  time  of  its  record- 
ation imder  any  of  the  disabilities  mention- 
ed, on  an  equal  footing  with  those  who  were 
not  so  under  disability.  William  B.  Arnold, 
the  owner  of  said  lot  No.  1,  and  in  posses- 
sion thereof  with  full  knowledge  of  the  said 
plan  of  the  town  as  laid  out  on  the  said 
plat  and  of  the  claims  of  ^  said  town  there- 
under, took  no  steps  to  contest  the  correct- 
ness thereof,  but  acquiesced  therein,  and 
continued  to  hold  such  portions  of  the 
streets  according  to  such  plan  and  plat  as 
he  had  inclosed,  subject  to  the  demands  of 
the  town  whenever  it  should  see  proper  to 
open  such  streets  to  their  full  width.  There 
is  nothing  in  evidence  to  show  that  Arnold 
or  the  plaintiff  ever  held  otherwise  than 
subject  to  the  rights  of  the  town.  No  no- 
tice was  ever  given  the  town  or  authorities 
thereof  that  it  was  proposed  to  hold  th^ 
possession  adversely,  or  hostile  to  the  rights 
of  the  town.  So  that  if  the  statute  of  limi- 
tations applied,  it  could  not,  in  the  face  of 


the  act  of  incorporation,  begin  to  xiin  before 
notice  to  the  town  of  such  adverse  and  hos- 
tile possession.  Hudson  y.  Putney,  14  W. 
Va.  561;  Industrial  Go.  v.  Schults,  43  W. 
Ya.  470,  27  S.  B.  255;  Greekmur  v.  Greek- 
mur,  75  Va.  430;  Hutch.  Land  Tit  §  408;  and 
BaUton  v.  Town  of  Weston,  46  W.  Ya.  644, 
33  S.  E.  826,  76  Aul  St  Bep.  884,  where  it 
is  well  said  that  "no  possession  of  a  portion 
of  a  street  not  required  by  the  present  neces- 
sities of  the  public  could  raise  the  presump- 
tion of  such  notice,  for  the  reason  that  there 
is  nothing  inconsistent  with  a  public  ease- 
ment for  the  authorities  to  allow  an  abut- 
ting landowner  the  temporary  occupation  of 
a  public  highway  not  demanded  for  the 
present  use  of  the  public"  The  appellee 
relies  very  strongly  on  the  case  of  Balston 
V.  Miller,  8  Band.  44,  15  Am.  Dec  704, 
wheve  it  is  held  that  "ancient  reputation 
and  possession,  in  respect  to  the  boundaries 
of  streets,  are  entitled  to  infinitely  more  re- 
spect in  deciding  upon  the  boundaries  of  the 
lots  than  any  experimental  survey  that  can 
now  be  made.  If  not  the  whole  city,  and 
all  other  towns,  would  be  thrown  into  the  ut- 
most confusion.*'  This  was  a  contest  be- 
tween private  parties,  where  the  purchaser 
enjoined  the  collection  of  the  purchase  mon- 
ey of  a  lot  purchased  by  him, — ^not  a  comer, 
but  an  "inside  lot'*  fronting  on  a  street — 
claiming  that^^the  building  which  bounded 
his  lot  on  one  side,  and  was  on  the  comer 
of  the  street,  encroached  upon  the  street 
about  two  feet  There  was  no  claim  by  the 
city  that  there  was  any  encroachment  and 
no  threat  that  possession  would  be  disturb- 
ed, and  the  question  of  the  location  of  the 
street  was  not  involved.  As  between  the 
parties,  the  wall  of  the  building  was  suf- 
ficient to  mark  the  line.  Tates  v.  Town  of 
Warrenton,  84  Ya.  837,  4  8.  E.  818,  10  Am. 
St  Bep.  860,  was  a  case  very  similar  to  case 
at  bar.  In  1811  trustees  laid  off  the  town, 
among  others  locating  a  certain  street  23 
feet  wide.  In  March,  1887.  the  council  of 
the  town  determined  to  open  the  street  ac- 
cording to  the  plan  adopted  by  the  trustees 
76  years  before.  The  sergeant  of  the  town, 
under  the  order  of  the  council,  entered  and 
began  to  tear  away  the  fence  of  Yates  to 
open  the  street  according  to  said  plan, 
when  Yates  enjoined  the  town  from  further 
proceedings.  The  survey  directed  by  the 
court  showed  that  plaintiff  had  all  the  land 
called  for  by  his  deed,  and  included  within 
his  indosure  23  inches  of  said  street  and 
Yates  proved  that  he  had  had  long  adverse 
use  of  said  strip  of  land.  It  was  held:  (1) 
''There  was  a  dedication  and  acceptance  of 
the  streets  as  located  by  the  trastees.*'  (2) 
"The  possessor  can  acquire  no  right  nor  title 
to  any  part  of  such  highway  by  adverse  pos- 
session thereof  for  any  length  of  time  what- 
ever." And,  further,  that:  "Any  unauthor- 
ised obstruction  of  such  highway  is  an  in- 
dictable nuisance,  and  when  a  municipality 
has  control  of  its  streets  it  may  proceed  in 
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its  corporate  name  to  prevent  or  remove  ol>- 
structionB  therein  by  judicial  proceedings." 
Aud  in  Taylor  v.  Com.,  29  Grat  780  (SyL, 
point  7):  "The  streets  of  the  city  of  Man- 
chester hflTing  been  dedicated  to  the  public 
by  Wm.  Byrd  when  he  laid  oflP  the  town, 
and  this  dedication  having  been  accepted  by 
the  act  of  the  house  of  burgesses  in  Novem- 
ber,  1760,  the  streets  are  public  highways; 
and  any  occupation  of  a  street,  or  a  part 
of  a  street,  by  the  owner  of  an  adjoining 
lot,  however  long  continued,  cannot  give 
such  occupant  a  right  to  hold  it,  or  bar  the 
right  of  the  public  to  the  use  of  the  street 
to  Its  full  width  and  extent.'*  And  in  the 
case  of  the  City  of  Norfolk  v.  Chamberlain, 
29  Grat  634,  where  the  city  council  had 
granted  permission  to  C,  in  replacing  a 
bank  building,  which  had  been  destroyed 
by  fire,  to  extend  the  steps  of  the  building 
on  the  pavement  so  they  should  not  extend 
beyond  the  distance  occupied  by  the  steps 
of  the  building  which  had  been  destroyed, 
and  afterwards,  on  petition  of  other  near  by 
property  owners,  the  council  directed  the 
steps  revioved  tjf  a  nuisance,  CL  enjoined 
their  removal,  on  appeal  it  was  held  that 
Inasmuch  as;  the  original  permission  to  place 
the  steps  of  the  building  on  the  public 
street  was  bt>::ond  the  powers  of  the  mu- 
nicipal authorities,  they  were  not  estopped 
to  order  their  removaL  See,  also,  Buntin  v. 
City  of  Danville,  93  V&.  200,  24  8.  E.  830. 
In  the  later  Virginia  cases  involving  ques- 
tions between  municipal  authorities  and  pri- 
vato  individuals  touching  the  rights  of  the 
public  in  the  streets,  the  case  most  con- 
fidently relied  upon  by  the  appellee — ^that 
of  Ralston  v.  Miller — seems  not  to  have 
been  Invoked  as  authority  sustaining  the  po- 
sition held  by  app^ljee,  and  it  was  not  In 
any  instance  In  such  cases  referred  to  by 
the  court  as  sustaining  such  position.  In 
CouL  V.  McDonald,  16  Serg.  A  R.  395,  Jus- 
tice Duncan  says  that  "public  rights  cannot 
be  destroyed  by  long-continued  encroach- 
ments"; and  in  Barter  v.  Com.,  3  Pen.  & 
W.  253,  Gibson,  C.  J.,  said:  '*That  the  gov- 
ernment of  any  incorporated  town  has  a 
right  to  improve  the  streets  for  public  pur- 
poses is  a  proposition  about  which  there  can 
be  little  dispute,"  and  **no  private  occupan- 
cy, for  whatever  time,  and  whether  adverse 
or  by  permission,  can  vest  a  titte  incon- 
sistent with  it"  Rung  v.  Shoneberger,  2 
Watts,  23.  26  Am.  Dec.  95;  City  of  Cincin- 
nati V.  White,  6  Pet  431,  8  L.  Bd.  452. 
Any  continuous  obstruction  of  a  public  high- 
way or  street,  not  authorized  by  competent 
legal  authority,  is  a  public  nuisance.  Davis 
V.  City  of  New  York,  14  N.  Y.  506,  67  Am. 
Dec.  186.  2  DHL  Mun.  Corp.  (4th  Ed.)  |  660: 
"The  king  cannot  license  the  erection  or  com- 
mission of  a  nuisance;  nor,  in  this  country, 
can  a  municipal  corporation  do  so  by  virtue 
of  any  implied  or  general  powers.  A  build- 
ing, or  other  structure  of  a  like  nature,  erect- 
ed upon  a  street  without  the  sanction  of  the 
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legislature,  is  a  nuisance;  dd  the  local  cor- 
porate authorities  of  a  place  cannot  give 
a  valid  permission  thus  to  occupy  streets 
without  express  powers  to  this  end  con- 
ferred upon  them  by  charter  or  statute. 
The  usual  power  to  regulate  and  control 
streete  has  even  been  held  not  to  authorize 
/the  municipal  authorities  to  allow  them  to  be 
encroached  upon  by  the  adjoining  owner  by 
erections  made  for  his  exclusive  use  and  ad- 
vantage, such  as  porches  extending  into  the 
streete,  or  flights  of  steirs  leading  from  the 
ground  to  the  upper  stories  of  buildings 
standing  in  the  line  of  the  streete."  See 
cases  there  cited.  In  Pettis  v.  Johnson,  56 
Ind.  139,  where  the  owners  of  a  building 
leased  the  same  to  the  dty.  the  condition 
was  that  they  were  to  'construct  an  iron 
stairway  on  the  outelde  of  the  building,  oc- 
cupying for  that  purpose  five  feet  of  the  ad- 
Joining  alley,  and  by  the  contract  the  city 
granted  to  said  parties  a  perpetual  right 
to  maJntein  such  steirway  The  stairway 
was  held  a  public  nuisance,  and  that  the  dty 
had  no  power  to  contract  for  such  a  struc- 
ture in  such  a  place.  The  common  coundl 
of  a  dty  can  only  contract  by  ordinance,  reso- 
lution, or  order,  and  an  illegal  and  void 
contract  cannot  form  the  groundwork  of  an 
estoppel.  In  Scheider  v.  Hutchinson^  35  Or. 
253,  57  Pac.  324,  reported  te  76  Am.  St 
Rep.  474,  in  ^'Reference  to  Monographic 
Notes"  on  ''Adverse  Possession  of  Public 
Property,"  beginning  on  page  479,  the  sub- 
ject is  very  ably  and  elaborately  discussed. 
It  is  there  said:  ''In  defense  of  the  doctrine 
that  highways  and  other  public  easemente 
may  be  made  the  subject  of  adverse  possesh 
sion,  it  is  asserted  that  statutes  of  limitetlon, 
being  stetutes  of  repose,  should  be  liberally 
construed,  so  as  to  effectuate  the  intention 
of  the  legislature;  and  that  to  exclude  from 
their  operation  any  action  that  a  stete  might 
bring  would  be  giving  them  a  strict  construc- 
tion. The  answer  to  this  Is  the  elementary 
principle  that  legislatures,  in  the  enactment 
of  statutes,  cannot  be  presumed  to  transcend 
their  constitutional  authority,  which  they 
would  do  should  they  Attempt  to  abridge  the 
sovereign  righte  of  the  people.  Again,  It  Is 
contended  that  there  Is  no  reason  why  a  stete 
should  not  be  barred  of  its  right  of  action 
to  recover  property  as  well  as  an  individual. 
One  has  not  far  to  look  for  reasons  why  a 
stete,  in  respect  to  ite  sovereign  rights, 
should  not  be  so  afiPeded.  'Experience  does 
not  Justify  the  presumjytlon  that  the  com*- 
munity  at  large  will  assert  their  rights  with 
the  same  pi-omptness  with  which  individuals 
assert  their  private  rights.  [The  opposite  is 
notoriously  true.]  Individuals  may  reason- 
ably be  held  to  a  limited  period  to  enforce 
their  righte  against  adverse  occupants,  be- 
cause they  hare  sufficient  interest  to  make 
them  vigilant  But  in  public  rights  of  prop- 
erty each  individual  feels  but  a  slight  in- 
terest and  rather  tolerates  even  a  manifest 
encroachment  than  seeks  a  dispute  to  set  it 
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right  The  state  is  Impersonal.  The  peo- 
ple do  not  and  cannot  legally  act  In  a  body. 
Their  power  must,  of  necessity,  be  exercised 
through  agents.  It  cannot  he  expected  that 
these  agents  will  manifest  the  same  dili- 
gence in  detecting  and  resisting  encroach- 
ments on  public  interests  that  individuals 
eyince  in  the  protection  of  their  private 
rights.'  State  v.  Franl^lin  Falls  Ck>.,  49  N. 
H.  240,  6  Am.  Rep.  513.  No  man  wishes  to 
single  out  himself  and  be  an  actor  against 
his  neighbor.  What  is  every  man's  concern 
is  no  one's,  and  hence  it  is  that  no  time 
should  bar  the  enforcement  of  a  public  right 
Public  easements  belong  to  the  people,  and 
cannot  be  aliened  or  otherwise  disposed  of 
except  in  accordance  with  their  wilL  To 
permit  individuals  to  acquire  title  therein 
by  prescription  allows  them  to  accomplish 
through  the  want  of  vigilance,  or  the  indul- 
gence of  the  public,  or  through  their  own 
mistalie  or  cupidity,  what  they  could  not 
accomplish  legitimately.  The  great  weight 
of  authority  supports  the  proposition  that  title 
by  adverse  possession  cannot  be  acquired  in 
streets,  highways,  or  other  property  dedi- 
cated to  the  use  of  the  public,"^citing  Webb 
V.  City  of  Demopolis,  95  Ala.  116,  13  South. 
289,  21  L.  R.  A.  62;  Reed  v.  City  of  Bir- 
mingham, 92  Ala.  339,  9  South.  161;  Ames 
V.  City  of  San  Diego,  101  Cal.  39Q,  35  Pac. 
1005,  Yolo  Co.  V.  Barney,  79  CaL  375.  21 
Pac.  833,  12  Am.  Rep.  152;  City  of  Vlsalia 
V.  Jacob,  65  Cal.  434,  4  Pac  433,  52  Am.  Rep. 
303;  Ralston  v.  Town  of  Weston,  46  W.  Ya. 
544,  83  S.  E.  326,  76  Am.  St  Rep.  894;  Lee  v. 
Town  of  Mound  StaUon,  118  III  304,  8  N.  B. 
759;  City  of  Alton  v.  Illinois  Transp.  Co., 
12  111.  38,  52  Am.  Dec.  479;  City  of  Sullivan 
V.  Tichenor,  179  lU.  97,  53  N.  B.  561;  Schmidt 
V.  Draper,  137  Ind.  249,  36  N.  B.  709;  Cheek 
V.  Arora,  92  tnd.  107;  Heddleston  v.  Hen- 
dricks, 52  Ohio  St  460,  40  N.  B.  408;  Childs 
V.  Nelson,  69  Wis.  125.  33  N.  W.  587;  Com. 
V.  Moorebead,  118  Pa.  344,  12  Atl.  424,  4 
Am.  St  Rep.  599;  Rung  v.  Shoneberger,  2 
Watts,  23,  26  Am.  Dec.  95;  Priggs  v.  Phillips, 
103  N.  Y.  77,  8  N.  B.  514;  St  Vincent  Fe- 
male Orphan  Asylum  v.  City  of  Troy,  76 
N.  Y.  108,  32  Am.  Rep.  286;  Laing  v.  Canal 
Co.,  54  N.  J.  Law,  576,  25  Ati.  409,  83  Am. 
St  Rep.  682;  Price  v.  Inhabitants  of  City 
of  Plainfleld,  40  N.  J.  Law,  608;  State  v. 
City  of  Trenton,  36  N.  J.  Law,  198;  Ulman 
V.  Charles  St  Ave.  Co.,  83  Md.  130,  34  Atl. 
366;  AUny  v.  Church,  18  R.  L  182,  26  Atl. 
58;  Simmons  v.  Cornell,  1  R.  I.  519;  Yates 
V.  Town  of  Warrenton,  84  Va.  337,  4  8.  B. 
818,  10  Am.  St  Rep.  860;  Taylor  v.  Com.,  29 
Grat  780;  Croker  v.  ColUns.  37  S.  C.  327, 
15  S.  B.  951,  34  Am.  St  Rep.  752;  Moose  v. 
Carson,  104  N.  C.  431,  10  S.  B.  689,  7  L.  R. 
A.  548,  17  Am.  St  Rep.  681;  City  of  Vlcks- 
burg  V.  Marshall,  59  Miss.  563;  Ice  Mfg.  Co. 
V.  City  of  New  Orleans,  43  La.  Ann.  217,  9 
South.  21;  City  of  Shreveport  v.  Walpole,  22 
La.  Ann.  526;  Sims  v.  City  of  Chattanooga, 
2  Lea,  694;   Raht  v.  Railway  Co.  (Tenn.  Ch. 


App.)  60  S.  W.  72;  City  of  Waterloo  r.  Union 
Mill  Co.,  72  Iowa,  487,  34  N.  W.  197;  Taiald- 
son  V.  Town  of  Lime  Springs,  92  Iowa,  187, 
60  N.  W.  658;  Williams  v.  City  of  St  Louis, 
120  Mo.  403,  25  S.  W.  561;  and  oth«  au- 
thorities. 

The  evidence  shows  pretty  conclusively 
that  the  Mlnnich  building  at  the  comer  of 
First  and  Main  streets,  on  line  with  the  Tiei^ 
ney  building  and  with  the  Bailey  Hotel  at 
the  comer  of  Second  and  Main,  all  on  the 
west  side  of  Main  street,  constitutes  the  start- 
ing or  beginning  point  for  the  survey  of  the 
town,  and  Axes  the  west  line  of  Main  street 
It  is  trae,  the  plat  of  the  town  is  not  pro- 
duced nor  found,  but  it  is  clear  that  the  trus- 
tees, in  making  their  survey  and  plat,  which 
was  recorded  June  8,  1847,  made  it  to  con- 
form to  the  old  plan;  and  it  Is  evident  that 
in  numbering  the  lots  the  trustees  made  no 
changes  in  the  numbers,  but  adopted  the  old 
numbers,  which  accounts  for  the  lots  having 
but  one  number,  when  the  act  required  the 
old  numbers  as  well  as  the  new  to  be  shown 
on  the  new  plat  As  far  as  numbers  men- 
tioned in  deeds  made  prior  to  the  date  of  the 
plat  of  1847,  the  old  numbers  are  preserved 
in  the  plat  and  adopted.  While  the  start- 
ing point  on  Main  street  for  a  survey  of  the 
town  is  well  established,  the  comer  of  First 
and  Centre  streets  on  the  south  line  of  First 
Is  more  certainly  established,  principally  by 
the  evidence  introduced  by  appellees.  Judge 
John  Brannon  testifies  that  about  the  year 
1849  or  1850,  when  about  to  locate  his  dwell- 
ing house,  which  he  now  occupies,  he  want- 
ed to  place  the  front  of  his  house  parallel 
with  the  line  of  First  street  and,  to  be  cer- 
tain of  the  boundary  of  First  street  he  made 
inquiries  as  to  the  abuttals  or  marks  for 
the  border  of  said  street;  that  he  Inquired 
of  MaJ.  Thomas  Bland,  who  occupied,  and 
'  had  for  years  before  that  occupied,  property 
on  that  street  and  of  Jacob  Butcher,  who 
had  lived  in  or  about  town,  and  who  had 
been  a  carpenter  in  building  the  first  two  or 
three  houses  in  the  town.  MaJ.  Bland  stated 
that  the  posts  of  the  portico  of  his  dwelling 
on  the  front  boundary  on  said  street  were 
on  the  line  of  it  and  Butcher  told  him  he 
remembered  seeing  a  rock  placed  where  there 
was  a  corner  of  some  property,  and  that  cor- 
ner would  be  on  the  comer  of  what  was  then 
a  road  going  westward  trom  the  court  house; 
that  they  examined  by  digging,  and  found 
a  small  rock  "that  had  apparently  been  set 
up  on  end."  Witness  then  took  his  compass, 
and  ran  a  line  from  that  down  and  past 
where  the  said  pillars  of  the  porch  of  said 
Bland  stood.  At  that  time  he  was  also  in- 
formed there  was  an  outside  chinmey  to  a 
frame  house  which  stood  on  the  corner  of 
Main  and  First  streets;  that  it  was  ^stated 
to  him,  and  "so  reported  all  around,  that  that 
was  built  out  from  the  building,  but  was  on 
the  line  of  said  First  street";  that  he  meas- 
ured, and  made  some  other  tests  and  obser- 
vations, and  found  it  to  correspond  with  the 
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other  side  of  tbe  street  as  It  then  existed 
and  was  used.  "By  that  means  I  got  the 
true  line  of  my  lot."  Witness  states  that  the 
rock  stood  diagonally  from  the  McGlellan 
property  across  said  First  street;  and  across 
the  road  he  mentioned;  that,  while  he  lived 
close  to  the  point  where  the  rock  was,  "the 
Inclosnres  are  now  as  they  were  then,  and  at 
a  point  at  or  Jnst  about  where  the  comer  of 
the  present  fence  Is."  He  further  says  that 
the  eastern  line  of  Centre  street  extended 
from  Fourth  street  clear  on  across  First 
street  to  tbe  stone  would  show  It  to  stand  at 
the  Intersection  of  Centre  street  with  First 
street,  and  that  the  fence  of  W.  W.  Brannon 
now  comers  in  the  place  where  the  said  stone 
was  dlscoyered.  Here  we  hare  a  comer  es- 
tablished by  not  only  the  statement  of  Judge 
Brannon  that  the  old  man  Jacob  Butcher  told 
him  that  he  remembered  of  seeing  a  rock 
placed  on  the  corner  of  some  property,  and 
that  comer  would  be  on  the  comer  of  what 
was  then  a  road  going  westward  from  the 
court  house,  but  on  examination  by  digging 
the  rock  was  found  where  it  was  stated  to 
have  been  placed,  having  been  '^washed  over 
by  deposits  from  First  street  from  rain  and 
the  like,"  as  stated  by  the  witness  Judge 
Brannon.  Peter  Flesher,  the  surveyor  who 
made  a  survey  of  the  town,  finds  that  start- 
ing the  width  of  First  street  on  the  south 
line  thereof  from  the  Minnich  or  Bdmlston 
comer  on  Main  street,  and  running  with  the 
line  of  First  street  to  correspond  with  the 
comer  post  of  the  iron  fence  of  W.  W.  Bran- 
non's  property,  which  Is  the  location  of  the 
said  stone  comer,  except  as  to  distance.  In 
running  the  line  of  First  street  from  the  cor- 
ner of  Main  after  measuring  the  width  of 
Main  and  Centre  streets,  and  the  alley,  and 
the  length  of  the  lots,  as  laid  down  on  the 
map,  there  was  three  feet  too  much.  Flesh- 
er testifies  that  by  giving  the  distance  three 
feet  short  of  the  rock  comer,  and  making 
that  the  east  line  of  Centre  street,  as  the 
measurements  laid  down  on  the  map  of  1847 
would  do,  the  result  would  be.  that  the  street 
line  would  run  three  feet  further  In  the  lots 
facing  on  the  west  side  of  Centre  street  than 
the  Une  run  by  him.  He  further  says  that 
he  found  ''the  old  King  House,"  which  Is  an 
old  landmark  standing  at  the  comer  of  Cen- 
tre and  Second  streets,  on  the  east  side  of  Cen- 
tre, to  correspond  nearly  with  the  Iron  fence 
(or  rock  comer)  and  the  comer  of  the  Bailey 
house,  after  allowing  the  three  feet  mention- 
ed between  the  Main  street  point  and  the  Iron 
fence  post  It  Is  clear  that  the  trustees,  In 
surveying  and  preparing  their  map  In  1847, 
established  the  stone  comer  as  on  the  east 
line  of  Centre  street  and  the  south  line  of 
First  street,  to  accommodate,  as  far  as  they 
might,  their  lines  of  the  streets  and  alleys 
to  the  inclosures  as  they  were  at  the  time  of 
making  their  survey.  This  accounts  for  the 
three  extra  feet  required  above  or  beyond  the 
width  of  the  streets  and  length  of  the  lots 
to  reach  the  stone  corner  or  the  east  line  of 


Centre  street  from  the  point  on  Main  street 
As  a  further  evidence  of  this  It  will  be  ob- 
served that  the  alley  between  First  and  Sec- 
ond streets,  running  from  Main  to  Centre,  call- 
ed "Bank  Alley,"  Is  given  on  said  trustee's 
map  a  width  of  20  feet  while  the  rest  of  the 
same  alley  has  the  regular  width  of  aU  the 
other  alleys  of  12  feet  It  Is  not  at  all  prob- 
able that  in  making  the  original  plan  the 
owner  who  dedicated  the  streets  and  alleys 
for  the  use  of  the  public  would  give  a  part 
of  one  alley  a  greater  width  than  all  other 
alleys,  and  greater,  too*  than  other  parts  of 
the  same  alley.  While  the  trustees  yielded 
the  three  feet  and  perhaps  changed  the  loca- 
tion of  Centre  street  to  that  extent,  they  pre- 
served the  general  course  of  the  streets  and 
alleys,  the  bearing  of  the  streets  running 
parallel  with  the  river  being  then  north,  37 
east  <uid  the  cross  or  numbered  streets  be- 
ing south,  63  east  It  Is  further  shown  that 
by  the  survey  as  made  by  Flesher  appellee 
has  stlU  153  feet  in  the  length  of  her  tot 
from  Centre  street  to  the  alley*  3  feet  more 
than  her  deed  calls  for.  In  Walsh  t.  Hop- 
kins (R.  I.)  48  Atl.  390,  it  Is  held:  ''What 
is  the  legal  line  of  a  street  must  be  deter- 
mined by  the  record  of  the  layout  and  not 
by  the  line  of  the  street  as  actually  used." 
This  was  a  proceeding  by  mandamus  to  re- 
quire the  defendant,  the  Inspector  of  build- 
ings of  the  city  of  Providence,  to  issue  a 
building  permit  proposing  to  erect  a  build- 
ing over  .what  is  called  the  "Moshassuck  Riv- 
er," claiming  they  had  title;  the  respondent 
In  his  return,  claiming  that  the  title  was  In 
the  dty.  Stiness,  C.  J.,  says  in  the  opinion 
of  the  court:  ''The  claim  of  the  petitioners 
that  the  line  as  actually  used,  rather  than 
that  of  the  record  of  the  layout  should  be 
taken  as  the  line  of  the  street  is  urged  upon 
the  authority  of  Aldrlch  v.  BlUings,  14  R.  I. 
233.  The  two  cases  are  very  different  The 
question  in  that  case  was  not  where  the  legal 
line  of  the  street  actually  ran«  but  what  was 
to  be  taken  as  the  line  Intended  in  a  deed 
between  private  parties."  Counsel  for  appel- 
lees, in  his  brief,  referring  to  the  case  ot 
Walsh  V.  Hopkins,  just  cited,  says:  "It  has 
never  been  dalmed  in  the  case  under  consid- 
eration that  the  troe  boundaries  between  Mrs. 
McClellan's  lot  and  Centre  street,  First  street 
and  the  alley  are  to  be  ascertained  by  refer- 
ence to  streets  and  alley  as  actually  used;" 
and  adds:  "I  have  always  maintained,  anc 
still  Insist,  that  the  best  evidence  of  the  true 
lines  are  the  old  buildings,  oid  Inclosures,  and 
ancient  possessions,">-which  position  is  true 
as  a  rule,  but  "old  buildings,  old  Inclosures, 
and  ancient  possessions"  cannot  stand  as  in- 
dicating the  tme  line  of  a  street  as  against 
the  well-established  monument  set  up  for 
the  true  corner,  and  line  of  the  street  in  the 
plan  and  layout  of  the  town.  The  counsel 
then  again  cites  Ralston  r.  Miller,  8  Rand. 
49,  15  Am.  Dec  704,  and  daims  that  the 
case  of  Walsh  v.  Hopkins,  cited,  differs  from 
case  at  bar,  in  that  in  the  Walsh  Case  the 
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layoQt  wa«  dear,  and  about  wblch  there 
aeemed  to  be  do  dispute,  while  in  this  caae 
"the  buildings  were  constmcted,  the  lot  in- 
closed and  in  actual  occupancy  many  years 
before  there  was  any  layout  or  plat  The  old 
plat  mentioned  in  the  old  deeds  ia  not  pro- 
duced." It  does  appear  from  the  record 
that  the  layout  under  the  act  of  assembly 
of  1846  is  dear;  the  western  line  of  Main 
street,  as  well  as  the  eastern  line  of  Centre 
street,  is  well  established,  and  the  lines 
are  run  straight,  giving  their  bearings,  and 
the  layout  shows  no  such  irregularities  in 
the  streets  and  alleys  as  the  buildings  and 
indosures  show  according  to  the  record. 

It  is  insisted  by  counsel  for  appellees  that 
the  proceeding  by  the  town  authorities  to 
open  the  street  under  the  ordinance  of  June 
1,  1899,  is  in  violation  of  the  fourteenth 
amendment  to  the  constitution  of  the  United 
States,  in  that  it  is  a  proceeding  to  take  pri- 
vate property  without  due  process  of  law,  the 
title  of  appellees  being  vested  by  reason  of 
the  adverse  possession  over  which  the  public 
has  the  easement  in  question  having  ripened 
into  a  perfect  title  by  virtue  of  the  statute 
of  limitations.  In  Ralston  v.  Town  of  Wes- 
ton, 46  W.  Va.  S44,  S3  S.  B.  326,  76  Am. 
St  Bep.  834,  it  is  held  (Syl,  point  8):  "The 
maxim,  'Nullum  tempus  occurrit  regi,'  ap- 
plies to  all  the  sovereign  rights  and  proper- 
ty of  the  people  of  the  state  dedicated  to 
public  uses,  and  of  which  they  cannot  be 
deprived  otherwise  than  according  to  their 
express  will  and  appointment"  <4)  "The 
public  easement  in  the  public  highways,  in* 
duding  roads,  streets,  alleys,  and  other  pub* 
lie  thoroughfares,  dedicated  to  the  use  of  the 
general  public  by  individuals,  or  under  the 
right  of  eminent  domain,  is  such  property, 
and  cannot  be  lost  to  the  people  by  the  neg- 
ligence of  public  officials  or  the  unlawful  acts 
of  Individuals."  (5)  "An  Individual  cannot 
destroy  such  easement  by  setting  up  a  claim 
by  prescription,  adverse  possession  under 
the  statute  of  limitatlous,  or  equitable  es- 
toppel, as  the  people  cannot  be  deprived  of 
their  sovereign  rights  In  any  of  those  ways." 
The  layout  of  the  town  being  thoroughly 
established,  the  appellee  can  only  claim  title 
by  adverse  possession  by  virtue  of  the  stat- 
ute of  limitations,  which,  under  the  rule  in 
the  Ralston- Weston  Case,  dted,  does  not  and 
cannot  apply  In  this  case;  and,  as  she  ac- 
quired no  right  by  virtue  of  what  she  claims 
to  be  adverse  possession,  the  question  of  due 
process  of  law  cannot  arise  in  this  case.  It 
is  not  a  taklDg  of  private  property  for  pub- 
lic uses;  it  Is  only  the  taking  of  that  which 
belongs  to  the  public  by  dedicaticm,  and  of 
which  the  public  cannot  be  deprived;  such 
an  easemejit  as  an  Individual  cannot  destroy 
"by  setting  up  a  claim  by  presalption,  ad- 
verse possession,  or  equitable  estoppel,"  as 
held  in  Ralston  v.  Town  of  Weston,  dted. 
The  decree  of,  the  circuit  court  will  be  re- 
versed, the  Injunction  dissolved,  and  plain- 
tiffs* bill  dismissed. 
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8TATB  T.  SHBPPABDl 

(Supreme  Court  of  Appeals  of  West  yirginia. 

Sept  7,  1901.) 

MURDER— INDICTMENT— CHANGS  OF  VENUS- 
PREJUDICB— EVIDBNCB  —  FORMER  CRIMES  — 
CROSS-EXAMINATION  OF  ACCUSED— ORDBii 
OF  ADMISSION  OF  BVIDBNGS— REBUTTAL. 

1.  An  indictment  in  the  form  prescribed  fii 
section  1  of  chapter  144  of  the  Code  is  sotli- 
dent  to  support  a  conviction  of  murder  in  thh 
first  degree, 

2.  The  burden  of  proof  is  on  the  prisoner  to 
show,  to  the  satisfaction  of  the  court  good 
cause  to  have  the  ti*ial  of  the  case  removed 
to  a  county  other  than  that  in  which  the  crime 
was  committed*  and  such  cause  most  exist  at 
the  time  the  application  for  the  change  of 
venue  is  made. 

3.  In  order  that  a  change  of  venue  may  be 
had,  facts  and  circumstances  must  be  shown 
from  which  the  conclusion  that  a  fair  and  im- 
partial ti'ial  cannot  be  had  Is  fairly  deducible; 
and  the  court  must  be  satisfied  from  those 
facts  and  circumstances,  and  not  from  con- 
clusions or  opinions  of  the  defendant  or  his 
witnesses,  that  such  trial  cannot  be  had. 

4.  Where  it  appears  from  the  petition  and 
affidavits  thatj  immediately  after  the  commis- 
sion of  the  crime,  there  were  rumors  and>  talk 
of  mob  violence  against  the  prisoner,  but  such 
rumors  and  talk  were  confined  to  the  inhab- 
itants of  a  small  portion  of  the  county^  and 
there  had  been  some  excitement  and  prejudice 
and  feeling  against  the  prisoner  immediately 
after  the  perpetration  of  the  crime,  but  at  the 
time  of  the  trial  there  Is  no  longer  talk  of 
such  violence,  and  the  excitement,  prejudice, 
and  feeling  have  greatly  subsidcMl,  and  no 
trouble  is  found  in  obtaining  a  jury  free  from 
exception,  the  court  may  properly  overrule  a 
motion  for  a  change  of  venue. 

6.  Upon  the  trial  of  a  person  charged  with 
murder,  evidence  of  acts  and  conversations  of 
the  accused,  prior  to  the  homicide,  though  not 
shown  to  be  a  part  of  the  res  gestae.  Is  ad- 
missible, when  such  facts  legitimately  tend  to 
establish  motive  or  intention  on  the  part  of 
the  defendant  to  commit  the  crime  with  which 
he  is  charged;  but  such  evidence  is  admissible 
for  that  purpose  only.  Such  evidence  is  not 
limited  to  the  time  or  place  of  the  homidde, 
but  will  include  ail  such  acts  and  declarutiuus, 
of  any  date  prior  to  the  homicide  and  at  any 
place,  as  will  serve  to  cast  light  upon  the 
question  whether  the  accused  committed  the 
homicide. 

6.  In  such  ease  it  Is  proper  to  show,  against 
a  prisoner  charged  with  having  murdered  his 
wife,  that  the  deceased  had  some  property: 
that  they  had  been  married  but  a  short  time; 
that  he  had  stated,  prior  to  the  marriage,  that 
if  she  disposed  of  her  property  he  would  not 
have  her;  that  he  had  been  displeased  aftor 
the  marriage  because  of  her  useless  expendi- 
ture of  money:  that  he  had  used  language  after 
the  marriage  importing  that  her  property  wns 
one  of  the  inducements  to  the  marriage;  and 
that  he  had  stated  before  the  homicide  that  he 
intended  to  get  shut  of  her  child,*  and,  if  he 
could  not  do  that,  he  would  get  shut  of  both  of 
tht^m, — ^it  being  shown  that  the  child  was  mur- 
dered at  the  same  time,  for  the  .purpose  of 
showing  a  motive  for,  and  an  intention  to 
commit,  the  crime;  and  how  much  weight  such 
facts  and  circumstances,  taken  in  connect io a 
with  all  the  other  evidence  In  the  case,  aie 
entitled  to,  is  for  the  determination  of  a  fair 
and  impartial  jury,  duly  impressed  with  a 
sense  of  their  resiionsi  bill  ties  and  duties. 

7.  In  such  case  it  is  competent  to  prove  any 
actions  and  declarations  of  the  prisoner,  aub^ 
sequent  to  the  homicide,  tending  to  show  a 
lack  of  concern  at  the  death  of  the  deceased 
pr  indifference  as  to  her  fate,  although  such 
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act!  and  declarations  would  not  be  admissible 
as  a  part  of  the  res  ^estse,  because  too  remote. 

8.  Anything  voluntarily  done  or  said  by  one 
charged  with  crime,  which  in  any  way  or  to 
any  extent  tends  to  show  his  guilt,  is  compe- 
tent evidence,  and  should  go  to  the  jury;  and 
of  its  weight  the  jury  alone  can  judge. 

9.  It  is  proper  to  ask  a  witness,  as  a  pre- 
liminary question,  if  he  was  a  member  of  the 
coroners  jury  upon  the  inquest  held  over  the 
dead  body  of  the  child,  m  such  case,  and 
where  the  jury  sat. 

10.  Where  the  prisoner,  on  a  former  occasion, 
has  been  charged  with  having  murdered  a  per- 
son other  than  the  one  for  the  killing^  of  wnom 
be  is  on  trial,  and  such  former  homicide  is  in 
no  way  connected  with  the  other,  and  the 
prisoner  has  been  acquitted  of  such  former 
charge,  it  is  improper  for  the  attorney  for  the 
state,  in  cross-examining  a  witness,  to  pro- 
pound questions  or  make  remarks  relating  in 
any  way  to  the  pTiaoner*s  connection  with 
such  former  homicide;  he  not  having  put  his 
character  in  issue. 

11.  Upon  the  cross-examination  of  the  pris- 
oner as  a  witness  in  his  own  behalf,  the 
grounds  may  be  laid  for  the  purpose  of  con- 
tradicting him  as  to  any  material  matter,  al- 
though evidence  in  chief  of  such  material  mat- 
ter was  not  introduced,  but  this  can  be  done 
for  no  purpose  other  than  to  impeach  his 
credit  as  a  witness. 

12.  The  order  of  introducing  testimony  is  in 
the  sound  discretion  of  the  trial  court,  and  it 
is  not  error  to  permit  the  introduction  of  evi- 
dence out  of  its  regular  order,  unless  it  ap- 
pears that  the  prisoner  was,  or  may  liave  been, 
prejudiced  thereby. 

13.  Where  witnesses  for  the  defense  have 
testified,  in  chief  or  on  cross-examination,  as 
to  material  matters,  and  the  grounds  have 
been  laid  for  contradicting  them,  witnesses 
may  be  called  to  testify  in  rebuttal  for  the 
purpose  of  such  contradiction. 

14.  Whether  a  matter  is  material  or  collat- 
eral, as  regards  the  impeachment  of  witnesses, 
depends  upon  whether  the  cross-examining 
party  is  entitled  to  prove  it  in  support  of  his 
case. 

15.  It  is  competent  to  prove,  egainst  a  person 
charged  with  murder,  that  while  confined  in 
Jail,  in  reply  to  the  question  of  a  stranger, 
concerning  the  murder,  he  said,  ''I  could  tell 
you  the  time  and  all  about  it,  but  they  told 
me  not  to  say  anything  about  it;"  and  it  is 
for  the  jury  to  determine  what  the  language 
means  and  how  much  weight  shall  be  given 
to  it. 

16.  While  voluntary  declarations  or  extraju- 
dicial admissions  of  one  charged  with  homi- 
cide, concerning  its  commission,  are  admissible 
in  evidence  against  him,  evidence  of  declara- 
tions, which  he  denies  having  made,  and  which 
are  not  shown  to  have  related  to  the  homicide 
or  to  the  deceased,  although,  if  made,  they 
may  have  related  to  it  or  to  the  deceased,  is 
not  admissible  against  him. 

17.  Point  11  of  the  syllabus  in  Gain's  Case, 
20  W.  Va.  679.  is  a  part  of  the  settled  crim- 
inal law  of  this  state,  and  it  is  deemed  an 
unwise  and  unnecessary  innovation  to  so  alter 
the  language  there  used— "A  man  is  presumed 
to  intend,"  etc.— as  to  make  it  read.  In  an  in- 
struction to  the  jury,  "A  man  intends,"  etc. 

18.  It  Is  essential  to  maintain  the  distinction 
between  juridical  and  moral  truth,  and  it  is 
error  to  give  an  instruction  in  which  there  is 
no  reference  to  the  evidence  in  the  case. 

19.  A  person  charged  with  crime  may  be  con- 
victed on  circumstantial  evidence  alone.  If  the 
jury  believe  from  such  evidence,  to  a  moral 
certainty  and  beyond  a  reasonable  doubt,  that 
the  defendant  is  guilty  of  the  crime  alleged 
against  him;  and  the  jury  may  be  properly  so 
instructed,  and  that  they  have  the  right  to 
convict  upon  such  evidence  in  a  case  in  which 
^e  QTidence  is  circumstantial,  if  from  it  they 


BO  belleye  the  defendant  is  guilty,  and,  farther, 
that  such  evidence  Is  not  only  competent,  bnt 
is  sometimes  the  only  mode  of  proof  in  crim- 
inal cases. 

20.  In  a  trial  noon  an  indictment  for  murder, 
it  is  error  to  give  the  following  instruction: 
**The  court  instructs  the  jury  that  reasonable 
doubt  to  warrant  acquittal  in  criminal  cases  Is 
not  mere  possible  doubt,  but  is  such  doubt  as, 
after  mature  comparison  and  consideration  of 
all  the  evidence,  leaves  the  minds  of  the  jurors 
in  such  condition  that  they  cannot  say  they 
feel  an  abiding  conviction  of  the  truth  of  the 
charge,  or  for  which  reason  can  be  given," — 
it  being  uncertain  whether  the  clause,  "for 
which  reason  can  be  given,"  qualifies  the  word 
•*doubt,"  or  the  word  "conviction." 

21.  It  is  not  error  to  refuse  to  give  an  instruc- 
tion enunciating  propositions  of  law  which  are 
fully  and  specifically  set  forth  in  other  instruc- 
tions given  in  the  same  case. 

22.  In  a  case  of  felony,  it  is  reversible  error 
to  proceed  with  the  examination  of  a  witness 
in  the  absence  of  the  prisoner,  although  the 
questions  propounded  and  answered  in  his  ab- 
sence are  preliminary  questions,  and  upon  the 
return  of  the  prisoner  the  same  questions  are 
reasked  and  reanswered  in  exactly  the  same 
way,  and  no  exception  is  taken  on  the  grounds 
of  such  irregularity  at  the  time;  for  to  be  pres- 
ent at  all  stages  of  the  trial  is  a  constitutional 
right  of  the  prisoner,  which  he  cannot  waive, 
and  of  which  he  cannot  be  deprived,  and  sudi 
error  cannot  be  cured. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  WirC  county;  Lewis 
N.  Tavenner,  Judge. 

Samuel  Sheppard  was  convicted  of  mur- 
der, and  brings  error.     Reversed. 

T.  A.- Brown,  D.  0.  Casto,  D.  H.  Leonard, 
and  W.  W.  Arnett,  for  plaintiff  in  error. 
Atty.  Gen.  R.  H.  Freer,  Alex  Dulln,  and  F. 
C.  Copen,  for  the  State. 

POFFBNBARGER,  J.  On  the  16th  day  of 
November,  1900,  Samuel  Sheppard  was  con- 
victed in  the  circuit  court  of  Wirt  county  of 
one  of  the  foulest  and  most  brutal  murders 
recorded  in  the  annals  of  crime.  On  or 
about  the  1st  day  of  April,  1900,  he  had 
been  married  to  AUie  Gorrell.  She  and  her 
little  boy,  Lee  Gorrell,  an  illegitimate  child, 
aged  aboat  7  years,  were  the  victims  of  this 
crime,  which  occurred  at  the  home  of  Sam- 
uel Sheppard  on  the  night  of  Tuesday,  the 
21  St  day  of  August,  1900.  Sheppard,  on  the 
afternoon  of  that  day,  had  left  home  and 
gone  to  bis  brother  Charles  Sheppard's  to 
assist  him  in  digging  a  cellar.  That  was 
about  one  mile  from  where  he  lived.  In- 
stead of  returning  home  after  his  day's  work, 
he  went  to  the  home  of  his  father,  M.  V. 
Sheppard,  which  place  was  about  a  mile 
and  a  half  or  two  miles  from  his  home.  He 
claims  to  have  had  two  purposes  in  going 
there,— one  to  borrow  a  shovel  to  use  in 
digging  the  cellar,  and  the  other  to  get  a 
sack  of  apples,  although  he  had,  apples  at 
home,  but  not  of  the  kind  he  claims  to  have 
gone  after.  He  claims  to  have  remained  at 
the  home  of  his  father  during  all  of  that 
night  He  was  there  the  next  morning,  and, 
upon  leaving,  took  some  apples  in  a  sack 
and  the  shovel,  and  went  to  his  brotlier's 
where  he  worked  during  the  greater  part  of 
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the  day.  At  5  or  6  o*clock  in  the  afternoon 
of  Wednesday,  the  22d  day  of  August,  he 
went  back  to  his  house,  which  consisted  of 
one  main  room,  with  a  door  and  window  in 
the  front,  and  a  shed  kitchen  In  the  rear, 
with  a  door  at  each  end;  another  door  open- 
ing from  the  kitchen  into  the  main  room, 
and  a  window  in  the  rear  opposite  the  door 
leading  to  the  main  room.  He  claims  the 
doors  were  all  closed,  but  that  the  kitchen 
door  near  the  smoke  house,  and  the  door 
opening  from  the  kitchen  into  the  main 
room,  were  not  locked  nor  fastened,  and, 
after  throwing  the  sack  of  apples  down  at 
the  smoke  house,  he  entered  the  unfastened 
kitchen  door,  and  went  to  the  door  opening 
to  the  main  room,  and  pushed  it  open,  and 
saw  his  wife  lying  on  the  floor  in  a  pool 
of  blood,  with  only  her  night  clothes  on,  and 
they  drawn  up  around  her  body  under  the 
arms.  He  says  he  called  to  her  twice,  but 
received  no  answer.  Then,  turning  to  go 
away,  he  saw  her  move,  and  as  he  went 
out  through  the  other  kitchen  door  he  un- 
locked it  He  says  he  then  Jumped  the  fence 
and  ran  towards  the  house  of  a  neighbor  by 
the  name  of  Ott,  and,  as  he  did  so,  he  saw 
the  wife  of  Steve  Price,  another  neighbor, 
in  the  field,  and  hallooed  over  to  her  that 
his  wife  was  killed  or  murdered.  He  then 
saw  another  woman,  and  hallooed  to  her 
that  his  wife  was  lying  on  the  floor  "all 
mashed  up."  Price  Ayers  was  coming  down 
the  road  in  his  wagon,  and  he  stopped  his 
team  and  ran  to  Sheppard,  and  they  together 
went  to  the  house,  but  concluded  not  to  go 
in  or  touch  anything  until  somebody  else 
should  come.  They  then  hallooed  to  John 
Vandall,  another  neighbor.  Not  being  able 
to  make  him  hear  at  first,  Ayers  went  after 
Vandall,  but  returned  to  Sheppard  before 
Vandall  came.  In  the  meantime,  Mrs.  Mattie 
Ott  had  come.  Sheppard  and  Mrs.  Ott  then 
went  into  the  house,  but  as  to  whether 
Ayers  went  in  at  the  same  time  he  and  Shep- 
pard seem  to  differ  in  their  testimony.  Shep- 
pard says  that  as  he  went  in  the  second 
time  he  saw  the  little  boy  on  the  bed,  and 
looked  at  him  a  moment;  called  his  wife's 
name,  but  received  no  answer;  and  then 
went  to  the  window  and  removed  a  quilt, 
which  hung  over  it.  He  told  Mrs.  Ott  to 
get  some  water  and  open  the  front  door, 
and,  she  being  unable  to  open  it,  he  went 
and  opened  it  himself.  Mrs.  Ott  told  him 
she  could  not  give  his  wife  the  water,  but 
would  get  it  for  him.  He  told  her  to  get 
it,  and  he  would  give  it  to  her,  and  she  did 
8o;  and  he,  with  a  wet  cloth,  washed  her 
mouth  and  nose,  and  gave  h^  a  little  water 
with  a  spoon.  The  little  boy  was  lying  on 
the  back  part  of  the  bed  dead.  The  right 
side  of  his  head  had  been  crushed  with  the 
poll  of  an  ax.  He  had  no  clothing  on  except 
a  waist,  and  the  front  of  the  bed  was  cov- 
ered with  blood.  Mrs.  Sheppard's  wound 
was  also  from  an  ax;  the  right  side  of  her 
head  being  crushed.    She  was  unconscious. 


and,  although  she  did  not  die  until  the  Slst 
day  of  August,  she  never  regained  conscious- 
ness, nor  uttered  a  word.  The  ax  was  found 
in  the  room,  partly  under  the  bed  on  which 
the  little  boy  lay,  with  blood  on  it,  and 
Sheppard  admits  that  it  was  his  ax.  He  was 
brought  to  trial  on  the  charge  of  having 
murdered  his  wife,  was  convicted,  and  has 
brought  the  case  here  on  a  writ  of  error. 

Stella  Ayers,  aged  10  years,  and  daughter 
of  Mrs.  Jonathan  Ayers,  sister  of  Mrs.  Shep- 
pard, living  near  her,  says  she  went  to  the 
Sheppard  house  Wednesday  in  the  early  aft- 
ernoon, and  found  all  the  doors  fastened,  and 
she  was  unable  to  arouse  any  person,  al- 
though she  thought  she  heard  Mrs.  Sheppard 
moaning.  Much  of  the  testimony  relates  to 
the  conduct  of  the  prisoner  before  and  after 
the  homicide.  Price  Ajers  says  that,  as  he 
and  Sheppard  ran  to  the  house,  he  said: 
'*Sam,  where  is  little  Lee?"  and  that  Shep- 
pard said,  **My  God,  I  don't  know."  He  and 
several  others  testify  that  shortly  after  this 
ghastly  discovery,  and  after  a  number  of 
people  had  gathered,  Sheppard  asked  some  of 
them  to  feed  his  chickens,  and  they  did  so. 
but  that  afterwards  he  went  and  fed  them 
again,  and  fed  his  hogs;  that  after  dark  he 
lay  down  In  the  kitchen  and  slept  the  greater 
part  of  the  night;  that  when  the  physicians 
came  he  asked  them  no  questions  about  his 
wife;  that  he  did  not  go  in  to  see  her  that 
night;  and  that  he  seemed  to  be  indifferent 
as  to  her  fate.  He  claims  he  was  sick  that 
night  Ayers  says  that,  as  he  and  Sheppard 
went  to  the  house,  Sheppard  told  him  the 
doors  were  all  fastened,  except  the  back 
kitchen  door,  and  it  was  standing  ajar  about 
two  inches,  and  that  the  middle  door  was 
open.  Price  Ayers  says  that,  while  Shep- 
pard was  giving  his  wife  some  water,  he 
(Ayers)  discovered  the  little  boy,  and  said  to 
him,  "Sam,  there  Is  little  Lee,"  but  that 
Sheppard  paid  no  attention  to  him,  and  tliat 
a  light  was  then  brought  and  he  said  again, 
"Sam,  there  is  little  Lee  lying  th^e  in  bed 
with  his  brains  knocked  out  with  your  ax," 
but  that  Sheppard  neyer  acted  as  if  he  saw 
the  boy,  nor  looked  around  at  the  bed.  Sev- 
eral of  the  witnesses  say  that  there  was  an 
offensive  odor  in  the  room  from  the  dead 
body  of  the  child,  and  arrangements  were 
made  for  burying  the  body  on  Thursday  at 
Sandyville,  a  place  12  or  15  miles  distant 
and  on  the  railroad.  Sheppard's  house  was 
about  5  miles  from  Leroy,  on  the  railroad, 
which  was  the  nearest  point  from  which  a 
casket  could  be  obtained.  M.  V.  Sheppard, 
the  father  of  Samuel  Sheppard,  says  he  ar- 
ranged with  the  undertaker  at  Leroy  for  a 
casket;  that  it  was  arranged  to  ship  and 
Inter  the  body  on  Thursday;  that  he  was  to 
send  four  men  to  McLain's  store  for  a  cof- 
fin, to  be  sent  there  from  Leroy,  and  have  it 
carried  across  the  hill;  that  he  had  sent 
them,  but  the  casket  had  not  arrived;  and 
that  it  was  necessary  to  send  the  body  over 
on  Thursday  that  it  might  go  on  tne  train, 
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ao  as  to  reach  Sandyrille  In  time  for  the  In* 
terment.  It  Is  admitted  that  Sam  Sheppard 
went  to  the  stable  and  got  a  goods  box,  and 
the  body  was  placed  in  that  and  talcen  from 
the  house  in  a  wagon;  and  it  is  claimed  that 
he  kicked  or  knocked  the  end  out  of  it  in  a 
mde  way.  The  state  attaches  importance  to 
the  conduct  of  Sheppard  on  this  occasion,  it 
appearing  from  the  evidence  of  Price  Ayers 
that  Sheppard  said  to  him,  "You  tell  Mr. 
Ott  to  take  that  child  out  of  here,"  and  that 
he  replied,  "My  Lord,  Sam;  the  casket  ain't 
come,"  to  which  Sheppard  said  in  return, 
*«That  is  all  right"  It  is  also  admitted  that 
he  laughed  at  some  incident  as  the  body  was 
taken  away.  On  the  following  Saturday 
Sheppard  was  arrested,  and  while  in  custody 
of  the  officer  it  is  said  by  two  witnesses  that 
he  said,  '*There  are  others  that  need  their 
brains  knocked  out,"  or  "need  knocking  in 
the  head,"  or  words  to  that  effect.  One  wit- 
ness says  his  language  was,  "I  would  Just 
as  leave  to  be  shot  as  to  have  to  lay  in  Jail; 
they  need  not  think  they  can  scare  me; 
there  is  two  or  three  more  who  ought  to 
have  their  brains  knocked  out"  The  de- 
fense introduced  evidence  tending  to  show 
that  this  language  was  directed  to  these  two 
witnesses,  Full  and  Bumgamer.  Another 
witness  testifies  that  Sheppard's  father  and 
brother,  on  Wednesday  evening,  finding  him 
on  the  porch,  urged  him  to  go  in  the  house, 
saying  he  had  been  working  that  day  and 
would  take  cold,  and,  further,  that  people 
were  talking  about  his  conduct  and  he  ought 
to  go  in  the  house.  On  the  day  of  his  wife's 
death  he  was  in  Jail,  and  testimony  was  in* 
troduced  to  the  elEect  that  in  the  afternoon 
of  the  same  day  on  which  he  received  in- 
formation of  his  wife's  death,  he  played  a 
French  harp  and  sang,  and  that  on  other 
occasions  shortly  afterwards  he  was  mirth- 
ful and  noisy,  so  much  so  that  the  Jailer 
spoke  to  him  about  his  conduct 

The  state  relies  upon  a  number  of  cir- 
cumstances, prior  to  the  murder,  tending  to 
show  on  the  part  of  the  prisoner  a  motive 
for  and  the  intention  to  commit  the  crime. 
Ailie  Sheppard  owned  the  undivided  one- 
half  of  a  farm  in  Jackson  county,  consisting 
of  80  or  90  acres,  with  good  buildings  on  it 
worth  probably  $1,600.  In  March,  1900,  Just 
a  few  days  before  the  marriage,  the  per- 
sonal estate  left  by  her  mother  was  sold, 
she  bidding  in  a  considerable  portion  of  It; 
and  Sheppard  was  there,  and  manifested 
great  interest  in  her  purchases,  and  took 
charge  of  them.  J.  h.  Ayers,  the  husband 
of  the  sister  of  Allle  Sh^pard,  who  owned 
the  other  half  of  the  farm,  testified  that  on 
one  occasion  the  following  conversation  took 
place  between  him  and  Sam  Sheppard: 
*'Sam,  what  made  you  come  so  often?  What 
made  you  run  after  Allie?"  "Well,  I  could 
not  sleep;  two  or  three  nights  I  could  not 
sleep  at  all;  she  has  money."  Ayers  and 
his  wife  testify  that  Sheppard,  while  at  their 
house,  and  during  a  conversation  relating  to 


some  correspondence  between  Mrs.  Ayers 
and  the  grandmother  of  the  murdered  child« 
said  to  Mrs.  Ayers,  "You  had  better  write 
to  him  to  come  and  get  his  boy,"  meaning 
the  father  of  the  child.  To  this  Mrs.  Ayers 
replied,  "Well,  she  will  never  give  her  boy 
up."  At  a  time  not  long  before  the  murder, 
the  boy  was  with  Sheppard  and  his  brother 
while  they  were  stacking  wheat  and,  on  re- 
fusing to  stay  at  the  wheat  stack  and  ke^ 
the  cattle  away,  Sheppard  broke  ott  an  iron 
weed  and  whipped  him  with  it  William 
Ott  and  his  wife  say  that  after  that  occur- 
rence, Sheppard  was  up  at  their  house  and 
told  them  about  the  whipping  of  the  child, 
and  said  he  had  given  him  about  20  before 
he  conquered,  and,  further,  that  he  did  not 
like  the  child's  turn  or  disposition,  and  that 
he  was  always  talking  of  killing,  cutting,  or 
shooting  somebody.  David  Murphy  testifies 
that  Sheppard  had  told  him  that  he  did  not 
like  the  disposition  of  the  child,  and  was  go- 
ing to  dispose  of  him.  And  Murphy  then 
said  to  him,  "Sam,  Allie  will  never  part  with 
Lee,"  in  reply  to  which  he  said  he  was  gohig 
to  dispose  of  the  child  some  way,  and  If  he 
could  not  get  shut  of  the  child  he  was  going 
to  get  shut  of  both  of  them.  It  appears 
from  the  evidence  that  the  kitchen  door  by 
which  Sheppard  says  he  entered  had  an  or- 
dinary thumb  latch  on  it  and  although  the 
catch  might  be  turned  on  the  inside,  so  as 
to  hold  the  latch  down,  it  might  still  be  open- 
ed by  lifting  the  door  up  slightly. 

The  defense  relied  largely  upon  an  alibL 
In  addition  to  what  hai^  already  been  stated 
on  that  subject  it  was  shown  by  the  testi- 
mony of  Sam  Sheppard  and  others  that  he 
not  only  went  to  his  father's  house  on  the 
evening  of  August  21st  and  was  there  in  the 
early  morning  of  August  22d,  but  that  he  ob- 
tained and  took  away  from  there  some  ap- 
ples in  a  sack,  as  he  said  he  did,  and  that  he 
was  at  his  father's  house  between  10  and  11 
o'clock  on  the  night  of  August  21st  This 
latter  is  testified  to  by  his  brother,  Henry 
Sheppard,  who  had  been  away  from  home 
during  the  day,  and  did  not  return  until  that 
hour;  he  having  accounted  for  his  time  dur- 
ing the  day  and  evening  up  until  that  hour. 
Returning  home  at  about  that  hour,  and  not 
having  had  his  supper,  he  went  to  the  kitch- 
en, lighted  a  lamp,  and  was  eating  a  lunch 
at  the  table,  when  Sam  Sheppard  came  to  the 
door  and  spoke  to  him,  and  was  bareheaded 
and  barefooted.  It  is  admitted  by  the  pris- 
oner and  all  members  of  the  family  that  he 
slept  that  night  in  a  small  room  opening  on 
the  porch,  and  not  immediately  connected 
with  any  other  room  of  the  house.  He  says 
he  got  up  at  that  time  and  got  a  drink  of 
water.  A  grandson  of  Samuel  Sheppard  *s 
father  was  there  at  the  time,  and  says  he 
had  been  sleeping  in  that  room  for  two 
nights,  and  went  in  there  to  go  to  bed  on  tbe 
night  of  August  2l8t,  and  the  accused  told 
him  to  sleep  with  Henry.  This  is  admitted 
by  the  prisoner.    It  !•  testified  by  the  mem- 
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bers  of  the  Sheppard  family  that  he  was  al- 
ways averse  to  sleeping  with  any  one.  L. 
W.  Wood  testifies  that  he  saw  him  passing- 
his  house  in  the  early  morning  of  August 
22d,  carrying  a  sack  with  something  in  it 
A  number  of  witnesses  testify  that  the  sack, 
partially  filled  with  apples,  was  found  at  the 
front  gate  at  Sheppard*s  home  on  the  even- 
ing of  August  22d,  although  be  claims  to 
have  left  it  at  the  smoke  house.  The  pris- 
oner's father  testifies  that  he  saw  him  with 
the  apples,  but  did  not  see  him  have  a  shovel, 
when  htt  left,  but  says  he  foimd  afterwards 
that  his  shovel  was  gone,  and  that  it  was  at 
the  home  of  his  son,  Charles  Sheppard,  where 
Sam  Sheppard  claims  to  have  taken  it 
Charles  Sheppard  testifies  to  the  same  facts 
stated  by  the  prisoner  concerning  the  dig- 
ging of  the  cellar.  Wade  Sheppard,  another 
brother,  and  the  owner  of  the  farm  on  which 
Charles  Sheppard  lived,  was  away  from 
home  at  the  time,  and  did  not  return  until 
the  next  week;  and  he  says  Sam  Sheppard 
owed  him  some  money,  and  that  it  was  ar- 
ranged that  he  should  help  to  dig  the  cellar, 
and  that  he  (Wade)  had  left  $1.50  with 
Charles  with  which  to  pay  the  accused  for 
his  work  after  crediting  on  the  work  what 
he  owed  him.  Nearly  all  of  the  members  of 
the  Sheppard  family  testify  that  they  had 
never  heard  of  any  trouble  between  Shep- 
pard and  his  wife,  or  the  little  boy,  and  that 
they  had  all  treated  each  other  welL  Wade 
Sheppard  says  he  was  present  when  the  pris- 
oner received  the  information  of  the  death 
of  his  wife,  and  that  he  bowed  his  head  for 
a  minute,  and  said,  "Well,  this  is  very  hard," 
and  wanted  to  know  if  he  would  be  allowed 
to  go  to  the  funeral,  and,  being  informed 
that  he  could  not,  stood  there  awhile,  and 
then  went  and  laid  down  on  the  bed,  and 
appeared  to  be  very  much  depressed.  J.  L. 
McOee  notified  him,  and  he  says  he  thinks 
Sheppard  said,  "That  is  too  bad,"  though  he 
is  not  positive  as  to  the  language,  and  that 
Shei^ard  was  not  demonstrative.  Only  so 
much  of  the  evidence  is  given  here  and  else- 
where in  this  opinion  as  is  deemed  neces- 
sary to  a  proper  understanding  of  the  ques- 
tions raised  In  the  assignments  of  error  and 
disposed  of  in  this  opinion. 

In  the  petition  there  are  38  grounds  of  er- 
ror assigned,  the  first  of  which  is  that  the 
court  erred  in  overruling  the  motion  to  quash 
the  indictment  The  indictment  is  in  the 
form  prescribed  in  section  1  of  chapter  144 
of  the  Code,  and  there  Is  no  longer  any  ques- 
tion about  its  suflSciency.  That  was  settled 
long  ago  in  Schnelle's  Case,  24  W.  Va.  767; 
Smith's  Case,  24  W.  Va.  815;  Flanagan's 
Case,  26  W.  Va.  116;  and  Baker's  Case,  33  W. 
Va.  819,  10  S.  E.  639. 

The  plaintifT  in  error  filed  his  petition  for 
a  change  of  venue,  supported  by  a  number 
of  afiidavits,  in  which  the  affiants  express 
the  opinion  that  the  defendant  could  not 
have  a  fair  trial  in  Wirt  county.  Some  of 
these  affidavits  show  that,  at  about  the  time 


this  crime  was  committed,  there  was  a  good 
deal  of  excitement  and  feeling  against  the 
accused  in  certain  portions  of  Wirt  county 
and  an  adjoining  portion  of  Roane  county; 
that  at  places  in  the  neighborhood  in  which 
Sheppard  lived  there  had  been  some  rumor 
or  talk  of  mob  violence;  and  that  certain  In- 
dividuals having  an  extensive  acquaintance 
in  Wirt  county  had  talked  to  a  great  many 
people,  and  satisfied  themselves  that  there 
was  a  great  deal  of  prejudice  against  Shep- 
pard in  the  county.  Several  of  these  affi- 
ants admit  that  at  the  time  of  the  trial  the 
excitement  and  feeling  had  siibsided  consid- 
erably. A  number  of  affidavits  were  filed  on 
the  part  of  the  prosecution,  denying  the  ex- 
istence of  prejudice,  excitement  or  feeling 
which  might  prevent  a  fair  and  impartial 
trial,  and  no  trouble  seems  to  have  been  en- 
countered in  securing  a  competent  Jury. 
While  many  of  the  authorities  hold  that  the 
obtaining  of  a  competent  Jury  is  conclusive 
against  the  prisoner  upon  a  motion  for  a 
change  of  venue,  such  is  not  the  law  in  this 
state.  In  State  v.  Flaherty,  42  W.  Va.  240, 
24  S.  E.  885,  this  court  held  that  the  fact 
that  a  Jury  free  from  exception  can  be  im- 
paneled is  not  conclusive,  on  such  a  motion, 
that  prejudice  does  not  exist,  and  will  not 
Justify  the  court  in  refusing  to  receive  other 
evidence  to  support  the  motion.  In  the  opin- 
ion of  the  court  Judge  Brannon  says  influ- 
ences, silent  yet  potential,  may  permeate 
the  community,  endangering  an  impartial 
trial.  It  is  equally  well  settled  by  the  deci- 
sions In  this  state  and  in  Virginia  that  the 
affidavit  for  a  change  of  venue  must  state 
facts  and  circumstances  from  which  the  con- 
clusion is  deduced  that  a  fair  trial  cannot 
be  had,  and  that  the  court  must  be  satisfied 
from  those  facts,  and  not  from  conclusions 
or  opinions  of  the  defendant  or  bis  witness- 
es, that  such  fair  trial  cannot  be  had.  State 
V.  Douglass,  41  W.  Va.  537,  23  S.  E.  724;  4 
Minor,  Inst  676;  Boswell  v.  Flockheart  8 
Leigh,  364;  Wormeley's  Case,  10  Grat  658; 
4  Am.  &  Eng.  Enc.  Law,  818.  It  is  also  a 
general  rule  that  the  granting  of  a  change 
of  venue  is  discretionary  with  the  court,  and 
subject  to  revision  only  In  cases  of  abuse. 
28  Am.  &  Eng.  Enc.  Law.  96;  4  Am.  &  Eng. 
Enc.  Law,  818.  But  it  would  hardly  be  so 
here,  where  the  constitution  guaranties  it 
when  good  cause  therefor  is  shown.  The 
burden  is  on  the  prisoner  to  show  to  the  sat- 
isfaction of  the  court  good  cause  to  have  the 
trial  of  the  case  removed,  and  such  cause 
must  exist  at  the  time  the  application  la 
made.  State  v.  Greer,  22  W.  Va.  800;  4  Am. 
ft  Eng.  Enc.  IjSW,  560.  Section  14  of  arti- 
cle 3  of  the  constitution  of  this  state,  said 
article  being  our  bill  of  rights,  provides  that 
"trials  of  crimes  and  misdemeanors,  unless 
herein  otherwise  provided,  shall  be  by  a  Jury 
of  twelve  men,  public,  without  unreasonable 
delay,  and  in  the  county  where  the  alleged 
offense  was  committed,  unless  upon  petition 
of  the  accused*  and  for  good  cause  i^o^ti. 
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It  to  removed  to  some  other  county."  This 
U  the  common-law  rule,  and  BlackBtone,  in 
speaklng^  of  causes  for  removal,  says: 
**Wbere  the  question  has  an  eztensive  local 
tendency;  where  a  cry  has  been  raised,  and 
where  the  passions  of  the  multitude  have 
been  inflamed;  or  where  one  of  the  partleii 
is  popular,  and  the  other  a  stranger,  or  ob- 
noxious.** He  says,  to  summon  a  Jury  labor- 
ing under  local  prejudices  "is  laying  a  snare 
for  their  consciences,  and,  though  they 
should  have  virtue  and  vigor  of  mind  suffi- 
cient to  keep  them  upright,  the  parties  will 
grow  suspicious  and  resort  under  various  pre- 
tenses to  another  mode  of  triaL**  He  intro- 
duces this  paragraph  by  saying:  "The  ad- 
ministration of  Justice  should  not  only  be 
chaste,  but  (like  Caesar's  wife)  should  not 
even  be  suBi)ected." 

Applying  the  principles  and  rules  Just  re- 
ferred to  in  the  clearly  discernible  spirit  in 
which  they  have  been  fixed  in  the  Juris- 
prudence of  the  state,  it  cannot  be  doubted 
that  the  court  below  committed  no  error  in 
overruling  the  motion  for  a  change  of  venue. 
Whatever  talk  there  may  have  been  about 
mob  violence  was  largely  among  people  out- 
side the  county,  and  of  those  who  were  citi- 
sens  of  the  county  the  affidavits  indicate 
that  few  participated  in  it,  and  these  were 
confined  practically  to  the  n^ghborbood  in 
which  the  crime  was  committed.  These 
manifestations  of  a  spirit  of  violence  to- 
wards the  prisoner  occurred  at  about  the 
time  of  the  commission  of  the  crime,  which 
was  in  August,  1900,  and  the  trial  did  not 
occux'  untU  nearly  three  months  afterwards, 
in  November,  1900.  These  are  the  only 
facts  stated  in  the  petition  and  affidavits. 
The  balance  ot  the  testimony  consists  mere- 
ly of  the  opinions  of  certain  individuals  that 
a  fair  and  impartial  trial  could  not  be  had. 
That  these  opinions,  in  several  instances,  are 
based  upon  conditions  long  prior  to  the  date 
of  the  trial,  appears  from  the  testimony  of 
some  of  the  witnesses,  who  state  that  the 
feeling  referred  to  had  existed,  but  had 
largely  subsided.  This  court  decided  in 
Greer's  Case,  supra,  that  the  cause  of  re- 
moval must  exist  at  the  time  the  application 
ifl|  made.  The  record  in  this  case  fails  to 
show  the  existence  of  such  feeling  or  preju-* 
dice  against  the  prisoner  at  the  time  he  was 
tried  as  could  have  endangered  a  fair  and 
Impartial  trial,  •and  there  is  not  eveu  an  in- 
timation that  there  was  any  talk  of  violence 
towards  him  at  that  time. 

The  third  assignment  of  error  is  that  thh 
court  permitted  a  witness  to  testify  that  In 
the  year  1900  Sheppard  had  said  to  her  that 
he  had  hetard  that  Allle  Gorrell  had  deeded 
what  property  she  had  out  of  her  hands,  and 
that  if  that  was  the  case  he  would  not  have 
her  to  save  her  life  or  anybody  else,  and 
then  asked  If  the  child  had  an  estate  coming 
to  it.  The  theory  of  the  prosecution  Is  that 
Sheppard  murdered  his  wife  and  her  child  to 
obtain  her  property.    In  9  Am.  &  Eng.  Enc. 


Law,  p.  675,  it  is  said:  "All  acts  and  con- 
duct of  the  deceased  previous  to  the  fatal 
encounter  may  be  shown  in  evidence  which 
form  a  part  of  the  res  gestse,  or  which  in 
any  manner  tend  to  shed  light  upon  the 
question  of  motive  or  malice,  or  of  legal 
provocation,  or  upon  the  question  whether 
the  defendant  committed  the  homicide.  But 
acts  or  conduct  of  the  deceased  which  are 
not  a  part  of  the  res  gestae,  and  which  could 
not  }n  any  manner  have  influenced  the  de- 
fendant in  the  commission  of  the  homicide, 
caxmot  be  shown."  At  page  688  of  the  same 
volume  it  is  said:  "Evidence  of  prior  acts 
of  defendant,  though  they  were  not  shown 
to  be  a  part  of  the  res  gestse,  to  admissible 
when  such  facts  legitimately  tend  to  estab- 
lish motive  or  intention  in  defendant  to  com- 
mit the  crime  with  which  he  to  chafged; 
and  such  evidence  Is  admissible  for  that 
purpose  only.  Its  admissibility  is  not  limit- 
ed as  to  the  time  or  place  of  the  act  or  acts, 
but  they  may  be  shown  whenever  they  win 
serve  to  cast  light  upon  the  question  whether 
defendant  committed  the  homicide,  or 
whether  he  did  it  with  malice,  or  with  pre- 
meditation and  deliberation."  '*Where  it  ap- 
pears that  the  homicide  may  have  been  com- 
mitted in  order  to  enable  the  slayer  to  pos- 
sess himself  of  property  belonging  to  the 
deceased,  or  to  obtain  or  destroy  evidence  of 
Indebtedness  from  himself  to  the  deceased, 
it  to  competent  to  prove  the  business  and 
social  relations  between  the  defendant  and 
the  deceased  for  a  reasonable  time  before 
the  commission  of  the  homicide."  9  Am. 
&  Bng.  Enc.  Law,  707.  "Upon  a  trial  for 
indictment  for  murder,.  It  to  admissible  to 
show  that  the  deceased  was,  at  or  near  the 
time  of  the  homicide,  possessed  of  a  consid- 
erable amount  of  money,  or  things  of  value, 
which  tempted  the  avarice  of  defendant, 
and  so  constitute  a  motive  for  killing  the 
deceased."    Id.  713. 

The  testimony  complained  of  under  this 
assignment  relates  to  only  one  of  a  number 
of  circumstances  upon  which  the  prosecution 
predicates  the  theory  that  the  defendant  was 
avaricious  and  was  actuated  in  all  his  rela- 
tions with  the  deceased  by  the  desire  to  ob- 
tain her  property.  Proceeding  upon  that 
theory,  it  was  shown  that  the  deceased  own- 
ed an  undivided  one-half  of  a  farm,  worth 
probably  $1,500;  that  she  had  an  interest  in 
the  personal  property  of  which  her  mother 
bad  been  possessed  at  the  time  of  her  death; 
that  Sheppard  attended  the  sale  of  this 
property  with  her,  and  was  very  watchful 
of  her  interests  there;  that  he  inquired  as 
to  whether  the  child  had  an  estate  coming 
to  it;  that  he  said  he  would  not  have  her 
if  she  disposed  of  her  property;  that  at  the 
sale  she  had  bought  a  gun,  which  had  be- 
longed to  her  father,  for  95  cents,  and  that 
Sheppard  had  said,  "I  will  'tend  to  that  gun 
some  of  these  days;  you  paid  95  cents  for 
it,"  to  which  she  replied,  "It  don't  make  any 
difference;    I  would  have  bid  all  my  estate 
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in  for  Lee."  The  fourth,  fifth,  sixth,  sev- 
enth,  eighth,  ninth,  tenth,  and  eleventh  as- 
signments of  error  relate  to  testimony  ad- 
mitted concerning  these  facts.  It  is  not  only 
competent  to  show  any  facts  or  circum- 
stances which  may  have  constituted  a  mo- 
tive on  the  part  of  the  prisoner  in  the  com- 
mission of  the  crime  with  which  he  is  char- 
ged, but,  as  we  have  seen,  it  is  competent 
to  prove  the  business  and  social  relations 
existing  between  the  defendant  and  the  de- 
ceased for  a  reasonable  time  before  the  com- 
mission of  the  homicide.  How  much  weight 
these  circumstances  are  entitled  to  is  a  ques- 
tion for  the  Jury,  each  to  be  taken  in  con- 
nection with  all  the  others  and  all  other 
faets  in  the  case.  The  declaration  that  he 
would  not  have  her  in  case  she  disposed  of 
her  property;  his  comment  upon  her  pur- 
chasing the  gun,  a  mere  trifle,  indicating, 
however,  that  he  considered  it  a  waste  of 
money;  his  conduct  at  the  sale;  his  knowl- 
edge of  the  value  of  her  property;  his  In- 
quiry before  the  marriage  as  to  whether  the 
child  had  an  estate  coming  to  it,— may  all 
have  been  consistent  with  an  honest  pur- 
pose, and  fall  far  short  of  proving  him  guilty 
of  the  crime  with  which  he  is  charged.  At 
the  same  time  they  are  consistent  with  the 
theory  of  the  state  that  he  married  the  de- 
ceased, and  put  her  and  her  child  to  death, 
with  a  view  of  obtaining  all  or  a  portion  of 
her  property.  All  these  circumstances, 
therefore,  were  properly  admitted  as  evi- 
dence under  the  rules  and  principles  of  law, 
and  the  weight  to  which  they  were  entitled, 
taken  in  connection  with  all  the  other  evi- 
dence, was  a  matter  for  the  fair,  impartial, 
and  imblased  consideration  of  the  Jury. 

The  twelfth  and  thirteenth  assignments  of 
error  are  based  upon  the  action  of  the  court 
In  permitting  witnesses  Lewis  Full  and  John 
P.  Bumgamer  to  testify  that  the  prisoner 
had  stated,  while  under  arrest,  that  there 
were  others  who  ought  to  have  their  brains 
knocked  out,  or  needed  knocking  In  the 
head.  This  testimony  I9  not  admissible  un- 
der the  rules  heretofore  adverted  to,  nor  as 
a  part  of  the  res  gestae.  The  language  at- 
tributed to  the  prisoner  is  not  indicative  of 
any  motive  or  purpose  which  may  have  ac- 
tuated him  in  so  doing.  If  he  did  commit 
the  crime.  The  crime  was  committed  on 
Tuesday  night,  and  he  was  arrested  and 
made  this  remark  on  the  following  Saturday. 
It  is  too  remote  in  time,  being  subsequent 
to  the  date  of  the  commission  of  the  crime, 
to  be  considered  a  part  of  the  res  gestae. 
Besides  that,  it  was  contemporaneous  with 
his  arrest,— an  act  which  is  separate  and  dis- 
tinct in  its  nature  and  character,  as  well  as 
in  time,  from  that  of  the  commission  of  the 
crime.  This  distinction  was  recognized  in 
Orookham's  Case,  5  W.  Va.  610.  After  the 
deceased  had  declared  he  was  dying,  and 
while  he  was  dying,  he  said:  'It  was  hard 
CO  die  by  the  hand  of  another  and  leave  his 
tfunlly.'*    The  court  held  that  it  was  error 


to  admit  the  declaration  as  part  of  the  res 
gestfe,  because  it  was  too  remote  from  the 
transaction.  But  is  it  admissible  upon  any 
other  ground?  It  is  said  in  9  Am.  &  Eng. 
Enc.  Law,  p.  681:  ''Where  the  charge  that 
the  defendant  is  the  slayer  is  disputed,  it  Is 
proper  to  show,  for  the  consideration  of  the 
Jury,  the  conduct  and  appearance  of  the  de- 
fendant at  or  near  the  time  of  the  commis- 
sion of  the  homicide,  as  indicating  his  men- 
tal condition;  and  for  this  purpose  actions, 
showing  nervousness,  excitement,  or  fear 
when  first  informed  of  or  charged  with  the 
crime,  or  silence,  or  manifesting  a  lack  of 
concern  at  the  death  of  the  deceased,  where 
sorrow  is  natural  and  to  be  expected,  may 
be  proved  against  the  defendant."  The  lan- 
guage addressed  to  the  witness  indicates 
some  other  person  than  the  deceased.  His 
reference  to  persons  having  their  brains 
knocked  out,  that  being  the  condition  of 
his  wife  and  the  child,  might  be  indicative 
of  a  lack  of  concern  or  respect  for  them; 
but,  it  having  been  made  under  drcamstan- 
ces  which,  if  the  prisoner  was  innocent* 
were  sorely  aggravating  and  painful,  it  may 
not  have  meant  more  than  a  manifeetatloQ 
of  auger  towards  persons  concerned  in  hie 
arrest  The  mental  condition  of  the  accused 
and  his  feeling  towards  the  deceased,  wheth- 
er friendly,  hostile,  or  otherwise,  being  a 
legitimate  subject  of  Inquiry  by  the  Jury, 
this  expression  on  the  part  of  the  prisoner 
was  properly  permitted  to  go  to  the  Jury; 
they  to  ascertain,  upon  considering  all  the 
evidence,  what  it  meant,  and,  if  found  ap- 
plicable, to  give  It  such  weight  as  in  their 
Impartial  Judgment  it  was  entitled  to.  Whoi 
one  is  charged  with  crime,  anything  he  says 
or  does  voluntarily,  which  can  have  any 
bearing  towards  showing  his  guilt.  Is  com- 
petent to  go  to  the  Jury  for  what  it  is  worth, 
of  which  the  Jury  alone  can  Judge.  Kinney's 
Case,  26  W.  Va.  141. 

The  fourteenth  assignment  of  error  la  to 
the  action  of  the  court  in  permitting  David 
Murphy  to  testify  that  the  prisoner  had  told 
him,  prior  to  the  homicide  and  in  a  con- 
versation in  which  the  witness  had  said 
something  about  having  gotten  Allie,  "Yes, 
that  he  was  going  to  get  all  he  could,**  and 
was  going  to  dispose  of  the  child,  and,  if 
he  could  not  get  shut  of  the  child,  he  was 
going  to  get  shut  of  both  of  them.  This 
testimony  is  consistent  with  the  theory  of 
the  prosecution,  tends  to  show  motive  and 
intent,  was  proper  for  the  consideration  of 
the  Jury,  and  entitled  to  such  weight  only 
as  reasonable,  fair,  and  impartial  men,  act- 
ing under  their  oaths  and  with  a  due  sense 
of  their  responsibility,  might  give  it 

The  fifteenth  assignment  of  error  Is  not 
well  taken.  The  witness  was  asked  whether 
he  was  one  of  the  coroner's  Jury,  and  where 
the  Jury  sat  The  court  permitted  him  to 
answer  the  last  question  over  the  objection 
of  the  defendant  and  exception  was  taken. 
It  was  merely  a  preliminary  question  in  the 
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introduction  of  the  witness  to  testify  as  to 
certain  things  he  had  observed  about  the 
premises;  the  inquest  having  been  held  at 
the  home  of  the  defendant 

The  sixteenth  assignment  of  error  to 
grounded  upon  the  action  of  the  court  In  per- 
mitting counsel  for  the  state  to  ask  certain 
questions^  relating  to  the  conduct  of  the  pris- 
oner on  a  former  occasion,  when  he  had 
justifiably  or  excusably  taken  the  life  of  a 
man  by  the  name  of  Somerville,  for  which 
he  had  been  tried  and  acquitted.  Certain  tes- 
timony had  been  introduced  by  the  state  to 
show  a  lack  of  concern  on  the  part  of  the 
prisoner  for  the  death  of  his  wife.  Mem- 
bers of  his  family  tesUfied  that  he  was  of  a 
stoical  disposition,  and  that,  on  the  occasions 
of  the  deaths  of  two  of  his  sisters,  he  had 
shed  no  tears  nor  manifested  any  signs  of 
grief,  although  he  and  his  sisters  had  been 
devoted  to  each  other.  In  the  cross-exam- 
ination of  one  of  these  witnesses  the  counsel 
for  the  state  propounded  this  question:  'T)id 
you  see  him  after  he  killed  Somerville?** 
Objection  to  this  question  was  sustained. 
The  counsel  then  said:  "Did  you  ever  see 
your  brother  immediately  after  the  death  of 
any  one  else  than  his  two  sisters,  when  he 
was  in  trouble  or  charged  with  It?"  This 
being  objected  to,  the  counsel  for  the  prose- 
cution added  the  words,  "Or  Interested  in 
It?'*  The  objection  to  this  question  as 
amended  was  overruled.  Another  question, 
permitted  over  objection,  was:  "Did  you  see 
him  about  six  years  ago,  when  there  was 
trouble  up  in  your  neighborhood  in  which 
he  was  Interested?"  The  answer  was,  *! 
suppose  that  T  did."  Then  followed  the  ques- 
tions, "What  trouble  was  It?"  and  "Was 
there  such  trouble  as  to  call  for  expression 
or  emotion?'  and  "of  joy,  or  grief,  or  sor- 
row, that  you  have  reference  to?'  All  of 
this  was  objected  to,  and  the  answer  was, 
"Well,  I  do  not  remember,  six  years  ago,  how 
my  brother  acted."  Exception  was  taken  to 
the  answer,  as  well  as  the  question  and  re- 
marks of  the  attorney  for  the  state.  All  re- 
marks of  counsel  and  questions  relating  to 
the  fact  that  the  prisoner  had  formerly  tak- 
en the  life  of  another  man  were  objection- 
able, and  should  not  have  been  permitted  by 
the  court  "Proof  of  other  homicides  or 
crimes,  having  no  connection  with  the  one 
for  which  the  defendant  is  on  trial.  Is  ir- 
relevant and  inadmissible."  9  Am.  &  Eng. 
E2nc.  Law,  690.  No  connection  between  these 
questions  and  remarks  and  their  ostensible 
purpose  is  clearly  perceptible.  The  justifi- 
able or  excusable  killing  of  a  stranger  is  not 
calculated  to  produce  the  same  or  a  similar 
state  of  mind  and  heart  on  the  part  of  the 
accused  as  would  result  from  the  death  of  a 
sister  to  whom  he  was  devoted.  There  is 
danger,  also,  that  the  jury  will  construe 
these  inquiries  as  an  attack  upon  his  char- 
acter. Until  it  is  put  in  issue  by  him,  it 
cannot  be  attacked.  9  Am.  &  Eng.  Enc.  Law, 
700.     The  reason  assigned  for  these  ques- 


tions and  remarks  is  not  sufiSdent  to  war- 
rant an  exception  to,  or  a  departure  from, 
these  two  well-established  rules. 

The  seventeenth  ground  of  error  is  that 
the  court  permitted  the  counsel  for  the  prose- 
cution to  propound  to  the  def  endai^t  on  cross- 
examination,  and  required  him  to  answer, 
the  following  question:  "Did  the  jailer  have 
to  come  to  you  and  admonish  you  on  the 
day  that  your  wife  died,  and  say  to  you, 
'My  Ood,  Sam;  you  ought  not  be  carrying  on 
this  way,  laughing  and  cutting  up,  and  your 
wife  just  died.'"  If  the  state  relied  upon 
this  circumstance,  and  had  any  evidence  of 
it  such  evidence  should  have  been  intro- 
duced in  chief.  The  jailer  was  put  on  the 
stand  afterwards,  and  testified  that  he  had 
admonished  the  prisoner  there  on  that  day 
or  the  next  day,  but  was  not  positive  as  to 
which  day.  It  would  have  accorded  better 
with  the  rules  of  practice  and  procedure  also 
to  have  shown  in  chief  what  the  conduct  of 
the  prisoner  was  on  that  day,  rather  than 
what  the  jailer  said  to  him.  Evidence  of 
Sheppard's  conduct  on  this  occasion  was  ad- 
missible upon  principles  already  adverted  to, 
and  might  have  been  given  in  chief.  Used 
in  rebuttal,  it  was  only  competent  for  the 
purpose  of  impeaching  his  credit  as  a  wit- 
ness. But  the  fact  that  it  was  admissible 
as  evidence  in  chief  affords  no  ground  of 
objection  to  its  use  for  the  other  purpose; 
he  being  a  party  to  the  proceeding.  29  Am. 
&  Eng.  Enc.  Law,  795.  The  eighteenth 
ground  of  error  is  the  same  in  substance  as 
the  seventeenth,  and  the  same  observations 
apply  to  it 

The  nineteenth  ground  of  error  is  based 
upon  the  action  of  ihe  court  in  permitting 
a  witness  to  testify  in  rebuttal  that  the  door 
leading  from  the  kitchen  to  the  main  room 
could  be  opened  from  the  outside  with  the 
blade  of  a  knife,  the  latch  being  a  wooden 
latch  in  the  main  room,  operated  from  the 
kitchen  by  a  string;  it  having  been  shown 
that  when  the  crime  was  discovered  the 
string  was  pulled  out  Into  the  main  room. 
This  relates  to  the  order  of  introducing  the 
testimony  only,  and  that  is  in  the  sound  dis- 
cretion of  the  trial  court  Still  it  properly 
belongs  to  the  evidence  in  chief.  It  is  diffi- 
cult to  see  how  the  prisoner  could  have  been 
prejudiced  by  its  having  been  given  In  re- 
buttal. 

The  twentieth  ground  of  error  is  that  the 
court  permitted  the  counsel  for  the  state  to 
ask  the  jailer  this  question:  "On  the  day 
that  Sam  Sheppard  learned  that  his  wife 
was  dead,  did  he  want  you  to  throw  apple 
butter  on  Jackson,  who  was  In  the  opposite 
cell?"  and  the  further  question,  whether  he 
had,  on  that  day  or  the  next  day,  admonish- 
ed the  prisoner  and  told  him  he  ought  to  be 
ashamed  of  his  conduct  on  that  day.  What 
has  been  said  here  as  to  the  seventeenth  as- 
signment of  error  Is  applicable  to  this  one. 

The  twenty-first  assignment  is  that  the 
court  permitted  the  attorney  for  the  state 
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to  ask  Harry  Holt,  Introduced  hj  the  state 
to  testify  in  rebuttal,  as  to  where  he  slept 
on  Sunday  night,  and  the  witness  to  answor 
that  he  had  slept  in  the  room  On  the  ead 
of  the  porch.  This  relates  to  the  alibi,  which 
was  a  part  of  the  defense.  It  is  claimed  by 
the  state  that  until  Tuesday  night  Harry 
Holt  had  slept  in  that  room,  and  that  on 
that  night  Sam  Sheppard  had  sent  him  to 
another  room.  Other  members  of  the  Shep- 
pard family  had  testified  that  Holt  had  not 
been  sleeping  in  that  room.  It  was  there- 
fore proper  to  introduce  testimony  in  rebut- 
tal to  contradict  these  witnesses,  it  all  bear- 
ing a  close  relation  to  the  conduct  and 
whereabouts  of  the  prisoner  on  the  night  of 
the  murder,  and  for  that  reason  Is  materiaL 
The  same  may  be  said  as  to  the  twenty- 
second  and  twenty-third  assignments  of  er^ 
ror,  in  which  it  Is  objected  that  the  state 
was  permitted  to  show  by  Holt  where  he 
sl^t  on  Tuesday  night,  how  he  happened 
to  go  there,  and  at  what  time  Henry  Shep- 
pard came  to  bed. 

The  twenty-fourth  ground  of  error  itf  that 
the  court  permitted  Harry  Holt  to  testify,  in 
rebuttal,  that  on  Wednesday  he  and  Henry 
Sheppard  went  out  hunting  in  the  afternoon, 
and,  coming  back  to  the  house,  they  found 
Myrtle  Sheppard  crying,  and  she  had  told 
them  about  the  murder,  and  that  Henry  had 
said  to  her,  *^here's  no  use  crying  like  as 
if  this  ain*t  an  everyday  occurrence  all  over 
the  world."  Henry  Sheppard  and  Myrtle 
Sheppard  had  been  asked  about  this  state- 
ment on  cross-examination,  and  had  denied 
It  Sam  Sheppard  was  not  present  Neither 
Henry  nor  Myrtle  Sheppard  was  charged 
with  complicity  in  the  crime.  There  was  no 
charge  of  conspiracy,  nor  any  shown  in  the 
eyidence;  and  the  facts  that  she  had  been 
crying  and  Henry  had  made  the  statement 
in  question  were  immaterial,  and  as  to  them 
the  witnesses  could  not  be  contradicted.  The 
testimony  was  therefore  improperly  admit- 
ted, even  for  the  purpose  of  affecting  the 
credit  of  the  two  witnesses.  A  witness  can- 
not be  contradicted  as  to  a  collateral  matter 
for  the  purpose  of  Impeaching  him.  The 
test  as  to  whether  a  matter  is  collateral  is 
whether  the  cross-examining  party  is  en- 
titled to  prove  it  in  support  of  his  case.  29 
Am.  &  Bug.  Bnc.  Law,  794;  Whart  Gr.  Bv. 
I  484;  State  v.  Goodwin,  32  W.  Va.  177,  9 
S.  K  85;  Forde's  Case,  16  Orat  547;  8 
Greenl.  Ev.  462. 

The  twenty-fifth  and  twenty-seventh  as- 
signments of  order  are  predicated  upon  the 
action  of  the  court  in  permitting  Mrs.  Flora 
Ayers  and  Mrs.  Mattie  Ott  to  testify  in  re- 
buttal, over  the  objection  of  the  defendant, 
that  Mrs.  M.  V.  Sheppard  had  told  them,  or 
had  stated  in  their  presence,  that  the  de- 
fendant had  gotten  up  very  early  on  Wednes- 
day morning,— before  daylight;  Mrs.  Shep- 
pard having  denied  the  statement  in  her 
<:ross-exam {nation.  This  was  proper  testl- 
cMoay  in  rebuttal,  for  it  was  material  as  to 


whether  Sheppard  was  up  before  daylight 
that  morning,  and  as  to  that  matter  con- 
tradictory statements  of  Mrs.  Sheppard  were 
proper  evidence. 

The  twenty-sixth  assignment  is  to  the  ac- 
tion of  the  court  in  permitting  Mrs.  Flora 
Ayers  to  testify,  in  rebuttal,  over  the  ob- 
Jectibn  of  the  defendant  that  Mrs.  Sheppard, 
the  prisoner's  motlier,  had  told  her,  on  the 
evening  of  August  22d,  that  the  defendant 
did  not  like  children,  and  that  she  had  told 
Allie  not  to  let  Lee  fondle  over  him  or 
bother  him;  Mrs.  Sheppard  in  her  croes-ex- 
aminatlon  having  denied  that  she  had  made 
such  a  statement  The  court  erred  In  ad- 
mitting this  statement  which  relates  to  the 
character  of  the  defendant  He  had  not  put 
his  good  character  in  this  respect  In  issue. 
Until  he  puts  his  character  in  issue,  it  can- 
not be  attacked.  It  Is  true  that  there  is 
evidence  on  the  side  of  the  defense  that  the 
prisoner's  relations  with  his  wife  and  her 
child  were  pleasant  and  agreeable,-  but  that 
testimony  does  not  relate  to  his  general  char- 
acter or  disposition  towards  children.  The 
state  might  have  shown,  if  it  could,  that  his 
relations  with  his  wife  and  h^  child  were 
otherwise;  but  it  could  not  base  upon  that 
testimony  an  attack  upon  his  general  char- 
acter, either  In  the  evidence  in  chief  or  in 
rebuttal.  8  GreenL  Ev.  SS  25,  26;  8  Am.  A, 
Eng.  Enc.  Law,  110,  HI;  9  Am.  &  Bng. 
Enc.  Law,  699.  If  such  evidence  had  been 
proper  and  material,  and  the  witness  might 
have  been  contradicted  upon  it  the  evidence 
complained  of  would  still  have  been  improp- 
er, for  the  reason  that  the  mother  of  the 
prisoner  had  not  testified  to  his  good  char- 
acter in  this  respect  but  only  that  his  re- 
lations with  the  members  of  his  family  were 
pleasant  and  agreeable,  and  that  might  have 
been  true  without  regard  to  his  general  dis- 
position or  character. 

The  twenty-eighth  ground  of  error  is  that 
the  court  permitted  Isaac  G.  Davis  to  testify 
in  rebuttal,  over  the  objection  of  the  defend- 
ant substantially,  that  he  had  passed  by  the 
Jail,  seen  Sheppard  at  the  window,  called 
him,  wanted  to  know  what  he  was  doing 
there,  and  If  he  was  put  In  there  on  suspi- 
cion; that  Sheppard  had  replied  that  he  was; 
that  he  then  asked  him  something  about  the 
murder,  and  Sheppard  said,  *'I  could  tell  you 
the  time  and  all  about  It  but  they  told  me 
not  to  say  anything  about  it"  Sheppard  had 
been  asked  about  this  conversation  on  his 
cross-examination,  and  had  denied  that  he 
had  used  the  language  attributed  to  him,  but 
had  said  that  he  might  have  told  the  man 
that  he  knew  the  night  his  wife  was  mur- 
dered. Does  this  mean  that  he  knew  the 
hour  of  the  perpetration  of  the  crime  and  the 
person  who  committed  it  and  under  advice, 
or  for  other  reasons,  dedJnes  to  disclose  the 
information?  If  so,  his  admission  and  re- 
fusal amoimt  to  suspicious  conduct  proper 
for  the  consideration  of  the  Jury.  In  1 
Archb.  Cr.  Prac  &  PI.  (7th  Ed.)  431,  note,  it 
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is  said:  *The  seeking  of  opporttmitles  and 
means  to  commit  a  criminal  act,  the  flight 
of  the  accused,  concealing,  or  showing  anx- 
iety to  conceal,  evidence  of  gollt,  are  circtim- 
stances  for  the  prosecution.'*  At  the  same 
page  it  is  said  the  same  is  true  of  concealing 
instruments  of  ▼iolence.  In  Tooney  y.  State, 
8  Tex.  App.  452,  the  acts  and  declarations  of 
the  defendant,  indicating  apprehension  on 
his  own  account  because  of  the  condition  of 
the  li^erson  whom  he  was  charged  with  hay- 
ing fatally  injured,  were  held  to  be  admissi- 
ble against  him.  In  State  y.  Hinckle,  6  Iowa, 
880,  eyidence  was  admitted  against  tiie  de- 
fendant, who  was  charged  with  the  murder 
of  his  wife  by  poisoning,  that,  upon  being 
asked,  in  the  Jail,  whether  he  did  not  get 
arsenic  with  which  to  kill  rats,  he  answered 
that  he  did,  and,  behig  asked  where  he  got 
it,  replied  that  it  was  none  of  the  inquirer's 
business.  In  Aaron's  Case,  4  N.  J.  Law,  231, 
as  stated  in  1  Archb.  Gr.  Prac  &  PI.  407,  it 
appears  that  a  colored  boy  under  12  years  of 
age,  a  slaye,  confessed  that  he  had  drowned 
a  child  by  throwing  him  into  the  well.  He 
was  seen  at  play  with  the  child  near  the  well 
shortly  before  the  child  was  missed,  no  other 
person  being  with  them.  In  searching  for 
the  child,  the  prisoner  was  found  up  in  a 
cherry  tree.  He  pretended  the  child  had 
gone  up  the  road;  looked  around,  and  called 
him;  went  to  bed  at  night  without  his  sup- 
per; admitted  the  next  morning  he  saw  the 
child  fall  into  the  well;  gaye  no  reason  why 
he  neglected  to  tell  of  it,  but  quietly  con- 
tinued his  work.  When  the  child  was  found, 
and  taken  out  of  the  well,  he  came  up,  and, 
seeing  the  corpse  lying  on  the  earth,  said, 
**So  you  haye  found  Stephen."  The  rule 
seems  to  be  to  admit  almost  eyery  state- 
ment, made  by  the  accused  after  the  homi- 
cide, which  contains  any  reference  thereto^ 
for  the  purpose  of  showing  his  conduct,  his 
mental  condition,  and  state  of  feeling  to- 
wards the  deceased  and  respecting  the  crime. 
Thus,  it  is  said  in  9  Am.  -&  Eng.  Bnc.  Law, 
004,  that  **the  yoluntary  declarations  or  ex- 
trajudicial admissions  of  one  chargM  with 
the  homicide,  concerning  its  commission,  are 
admissible  in  eyidence  against  him."  The 
declaration  under  ccHisideration  here  could 
not  be  regarded  as  more  than  an  admission 
of  knowledge  of  the  crime.  It  is  in  no  sense 
a  confession  on  the  part  of  the  prisoner  of 
his  haying  committed  the  offense.  Whether 
It  is  more  than  a  declination  on  the  part  of 
the  accused  to  talk  about  the  homicide  and 
the  accusation  against  him  is  another  ques- 
tion to  be  determined.  The  witness  ylrtu- 
ally  says  he  so  understood  it,  and  the  conyer- 
sation  was  immediately  turned  to  other  sub- 
jects. But  this  is  a  question  that  must  be 
addressed  to  an  unbiased  and  impartial  jury, 
to  be  by  them  determined  in  the  light  of  all 
the  circumstances  of  the  case.  The  possi- 
bility that  the  statement  means  more  than 
that  compels  the  court  to  admit  it,  either  as 
eyidence  in  chief  or  for  the  purpose  of  ^con- 


tradicting the  witness  and  affecting  his  cred- 
it, upon  the  principles  already  adyerted  to. 
It  is  to  be  noted  here  that  in  Aaron*s  Case, 
supra,  all  the  declarations  and  conduct  of  the 
accused  went  to  the  Jury.  It  was  so  in 
Baker's  Case,  83  W.  Va.  319,  10  S.  E.  639, 
also. 

The  twenty-ninth  assignment  of  error  is  to 
the  action  of  the  court  in  permitting  a  sery- 
ant  of  the  Jailer  to  testify  that  she  had  oyer-' 
heard  a  whispered  conyersation  in  the  Jail 
between  $am  Sheppard  and  Wade  Sheppard, 
in  which  one  of  them  said,  "I  don*t  know 
how  she  got  her  feet  turned  around  towards 
the  door,"— she  haying  been  directed  by  the 
jailer  to  ascertain,  if  she  could,  what  they 
were  talking  about  She  further  testifies 
that  she  did  not  know  about  whom  they  were 
talking,  nor  which  of  them  used  the  lan- 
guage. This  was  in  rebuttal;  the  prisoner 
and  his  brother  haying  denied  the  conyersa- 
tion in  their  cross-examination,  and  there 
haying  been  no  eyidence  of  it  in  chief.  Had 
it  been  shown  by  the  testimony  of  the  wit- 
ness that  this  conyersation  related  to  the 
murdered  woman,  and  that  the  accused  had 
uttered  the  language  in  question,  it  would 
haye  been  admissible,  upon  the  same  prin- 
ciple and  for  the  same  purpose,  as  the  decla- 
ration considered  under  the  last  preceding 
assignment.  But  there  is  nothing  by  which 
it  can  be  certainly  connected  with  the  crime 
under  inyestigation,  of  attributed  to  the  pris- 
oner. If  the  statement  was  made  by  Wade- 
Sheppard,  it  does  not  charge  his  brother  with 
the  commission  of  the  crime,  and  thus  make 
it  possible  for  him  to  criminate  himself  by 
his  silence  and  acquiescence.  If  it  was  a  part 
of  a  conyersation  so  charing  him,  there  is 
nothing  to  show  such  silence  or  acquiescence. 
It  being  impossible  to  tell  what  the  subject 
of  the  conyersation  was,  or  by  whom  or  in 
what  connection  the  statement  was  made, 
the  court  should  haye  excluded  it,  and  erred 
in  falling  to  do  so. 

It  is  claimed,  in  the  thirty-second  assign- 
ment of  error,  that  the  coturt  erred  in  glying 
Instruction  Na  1,  asked  for  on  behalf  of  the 
state.  This  instruction  Is  in  the  language 
of  point  11  of  the  syllabus' In  Cain's  Case, 
20  W.  Va.  679,  except  that  the'  word  "pre- 
sumed** is  omitted,  and  the  .court  Instructed 
the  jury  *that  a  man  Intends  that  which  he 
does,  or  which  is  the  immediate  or  neces- 
sary consequence  of  his  act,*'  etc.  It  is  un- 
necessary to  determine  here  whether  the 
omission  of  the  word  "presumed**  from  the 
Instruction  would  be  fatal  to  the'yerdlct  and 
judgment,  for  the  reason  that  the  judgment 
must  be  reyersed  upon  another  ground.  But 
this  instruction,  as  giyen  in  Cain*s  Case  and 
numerous  other  West  Virginia  cases,  has 
been  so  thoroughly  and  so  often  considered 
and  approyed  that  the  opinion  Is  here  ex- 
pressed that  it  is  unwise  and  unnecessary  to 
depart  from  it  It  would  be  difficult  to  B&y 
to  what  extent  such  an  Innoyatioa  upon  the 
settled  criminal  law  of  the  state  might  re- 
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suit  In  danger  to  tbe  lives  and  liberty  of  citi- 
zens.   This  Instruction  Is  notblng  more  than 
the  enunciation  of  the  well-settled  and  time- 
honored  rule  of  law,  dating-  back  beyond 
Hiirs  Case,  2  Orat  5d9.    It  was  Intended, 
and  operates,  as  a  means  of  Judicially  deter- 
mining by  the  aid  of  the  Jury  the  necessary 
Ingredients  of  murder  known  as  willfulness, 
deliberation,  and  premeditation,  In  those  cas- 
es in  which  it  is  shown  that  there  has  been 
a  killing  unattended  by  any  circumstance  suf- 
ficient to  excuse,  Justify,  or  reduce  the  crime 
to  an  oftense  Inferior  to  that  of  murder  in 
the  first  degree.    It  was  formulated  with 
great  care  and  deliberation,   and  has  ever 
since  been  Jealously  guarded  and  preserved 
by  the  courts.    The  Impossibility  of  ascer- 
taining the  secret  Intent  existing  in  the  mind 
and  heart  of  the  accused,  when  shown  to 
have  given  a  mortal  blow,  and  of  ascertain- 
ing and   disclosing   what  mental  functions 
were  performed  by  him  In  the  execution  ot 
the  act.   Is  recognized  and  provided  for  in 
this  rule.    It  is  a  presumption  of  law,  and  to 
leave  out  the  word  **presumed"  destroys,  or 
at  least  impairs,  its  character  as  such.    It  is 
not  true  that  a   man  always  Intends  that 
which  he  does,  or  that  which  is  the  Immedi- 
ate or  necessary  consequence  of  his  act;  and 
the  law  holds  no  man  to  such  responsibility. 
It  does  presume,  however,  that  he  so  intends 
it;   but  it  allows  him,  if  he  can,  to  rebut  or 
overthrow  that  presumption;    As  throwing 
light  upon  the  origin  and  reason  of  this  rule 
of  law,  the  following  Is  quoted  from  the  opin- 
ion of  the  court,  delivered  by  Judge  Duncan, 
in  Hill's  Case:   "The  principal  difilculty,  we 
apprdiend,  that  exists  in  distinguishing  be- 
tween murder  in  the  first  and  second  degree, 
is  in  determining  what  proof  is  sufficient  on 
the  part  of  the  commonwealth  to  show  that 
the  kiUing  was  willful,  deliberate,  and  pre- 
meditated.   In  order  to  elevate  the  offense 
from  murder  in  the  second  to  murder  in  the 
first  degree,  there  must  be  proof  that  the  ac- 
cused deliberated,  and  that  the  killing  was 
the  result  of  such  deliberation.    This  being 
proved,  it  is  not  material  how  recently  the 
deliberation  preceded  the  killing.    The  prac- 
tical difficulty  In  cases  of  this  kind  is  in  de- 
termining what  is  sufficient  evidence  of  de- 
liberation.   A  homicide  rarely  declares  his 
intention;   nay,  he  often,  under  the  disguise 
pf  friendship  and  kind  offices,  sedulously  con- 
ceals his  fatal  purpose.    Even  the  resolution 
may  be  fixed,  but  the  time  and  means  not 
determined  upon.    The  most  willful,  deliber- 
ate, and  premeditated  murders  would  often 
go  unpunished,  unless  some  means  existed  of 
proving  the  intention,  independent  of  the  ad- 
missions or  declarations  of  the   homicide. 
We  are  of  the  opinion  that  such  means  are 
furnished  by  the  rule  'that  a  man  shall  be 
taken  to  intend  that  which  he  does,  or  which 
is  the  immediate  or  necessary  consequence 
of  his  act'    2  Starkie,  Ev.  738,  and  the  au- 
thorities there  referred  to."    As  shown  In  the 
case  of  State  v.  Morrison.  48  W.  Va.  — ,  38 


S.  E.  481,  recently  decided  by  this  court,  the 
distinction  between  murder  in  the  first  de- 
gree and  murder  in  the  second  degree  is  that 
in  the  former  a  specific  intent  to  take  life 
shall  accompany  the  act  of  the  accused,  and 
that  in  the  latter  such  specific  intent  is  not 
required  to  constitute  the  crime.  It  is  clear 
from  what  is  quoted  from  the  opinion  in 
Hill's  Case  that  the  instruction  under  consid- 
eration here  is  intended  to  marli,  and  in  the 
trial  of  persons  charged  with  murder  effec- 
tuate and  enforce,  this  distinction.  It  would 
seem,'  also,  that  this  instruction  is  applicable 
more  properly  to  those  cases  in  which  exten- 
uating circumstances  are  relied  upon  by  the 
defense,,  rather  than  to  those  in  which  the 
act  of  killing  is  denied  by  the  accused,  with- 
out relying  upon  extenuating  circumstances 
to  Justify,  excuse,  or  mitigate. 

It  is  also  insisted  that  the  court  erred  in 
giving  instruction  No.  2,  asked  for  on  behalf 
of  the  state,  which  is  as  follows:  'Tlie  court 
instructs  tbe  Jury  that  if  they  believe  to  a 
moral  certainty,  beyond  a  reasonable  doubt, 
that  the  defendant,  Samuel  Sheppard,  on  the 
night  of  the  21st  day  of  August  1900,  gave 
to  Allle  Sheppard  a  mortal  blow  on  the  head 
with  a  deadly  weapon,  inflicting  a  mortal 
wound,  from  which  she  lingered  until  the 
last  day  of  August,  1900,  and  died  from  the 
effect  of  said  mortal  blow,  then  the  prisoner 
is  prima  facie  guilty  of  willful,  deliberate, 
and  premeditated  kiUing,  and  unless  the  de- 
fendant prove  extenuating  circumstances,  or 
they  appear  from  the  case  made  by  the  state, 
he  is  guilty  of  murder  in  the  first  degree,  and 
the  Jury  should  so  find."  There  is  no  refer- 
ence in  this  instruction  to  the  evidence  in  the 
case.  It  is  a  rule  of  law,  too  well  known  and 
understood  for  discussion,  that  every  instruc- 
tion must  be  grounded  upon  the  evidence. 
The  Jury  can  found  their  belief  upon  nothing 
but  the  evidence,  and  instructions  ought  not 
to  be  so  drawn  as  to  leave  it  open  to  the  Jury 
to  base  it  upon  anything  else.  The  omission 
was  no  doubt  a  mere  oversight  but  to  let 
it  pass  might  be  setting  a  dangerous  prece- 
dent. "For  the  purposes  of  public  Justice,  it 
is  essential  to  maintain  with  rigor  the  dis- 
tinction between  Juridical  and  moral  truth. 
I  may  have,  for  instance,  as  a  Juror,  a  moral 
conviction  of  the  guilt  of  the  defendant  on 
trial.  He  may  have  confessed  his  guilt  to 
me,  or  I  may  have  learned  from  persons  not 
called  as  witnesses  facts  inconsistent  with 
his  innocence.  This,  however,  is  not  to  be 
permitted  to  have  the  slightest  effect  on  my 
Juridical  reasoning;  for  to  punish  even  a 
guilty  man  without  Juridical  certainty  of  bis 
guilt  would  be  recognizing  a  principle  fatal 
to  public  Justice."    Whart  Cr.  Ev.  S  4. 

Instruction  No.  3,  giv^i  for  tSe  state,  is  as 
follows:  "The  Jury  is  further  instructed 
that  one  charged  with  crime  may  be  con- 
victed by  a  Jury  upon  circumstantial  evi- 
dence alone,  if  the  Jury  believe  to  a  moral 
certainty,  beyond  a  reasonable  doubt,  by 
said  circumstantial  evidence,  that  the  per- 
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son  80  charged  is  guilty  of  the  crime  alleged  , 
against  him.  Therefore  the  tourt  instructs 
the  Jury  In  this  case  that  they  have  the 
right  to  convict  the  defendant  upon  circum- 
stantial evidence  alone,  if  ^e  jury  believe 
from  the  said  dreumstantial  evidence  the 
guilt  of  the  defendant  to  a  moral  certainty, 
b^ond  a  reasonable  doubt  And  the  court 
further  instructs  the  Jury  that  circumstan- 
tial evidence  in  criminal  cases  is  not  only 
competent  evidence,  but  Is  sometimes  the 
only  mode  of  proof,  and  therefore,  if  the 
jury  believe,  from  the  evidence  and  circum- 
stances in  this  case,  to  a  moral  certainty 
and  beyond  a  reasonable  doubt,  that  the  de- 
fendant, Samuel  Sheppard,  with  a  deadly 
weapon,  gave  to  Allie  Sheppard  a  mortal 
wound,  without  any  provocation,  from  which 
wound  she  died  within  a  few  days  from  the 
time  it  was  so  inflicted,  the  said  defendant, 
Sajnuel  Sheppard,  was  guilty  of  willful,  de- 
llt>erate,  and  premeditated  murder,  imless  he 
Shows  extenuating  dicumstances,  or  they 
appear  by  the  case  made  by  the  state;  and 
if  he  fails  to  show  extenuating  circumstan- 
ces, and  they  do  not  appear  from  the  case 
made  by  the  state  and  all  the  evidence  con- 
sidered, the  jury  should  ilnd  him  guilty  of 
murder  in  the  first  degree."  Exception  was 
taken  to  the  giving  of  this  Instmctiim.  The 
only  objection  to  it  offered  by  the  defend- 
ant's counsel  is  that  there  were  no  circum- 
stances in  the  case  to  connect  the  defend- 
ant with  the  crime  for  which  he  was  tried, 
and  that  the  circumstances  were  mere  in- 
fer^ices  based  up(m  Inferences.  The  evi- 
dence, except  what  has  already  been  shown 
to  have  been  Improperly  admitted,  was  com- 
petent; and  It  was  for  the  Jury  to  say 
whether  ftom  It,  although  in  its  nature  what 
is  generally  termed  by  the  courts  and  law 
writers  "^drcnmstantial  evidence,**  they  were 
convinced,  beyond  a  reasonable  doubt  or  to 
a  moral  certainty,— these  two  phrases  being 
equivalent,  as  held  in  Com.  ▼.  Oostley,  118 
Mass.  1,— that  the  defendant  was  guilty  of 
the  crime  with  which  he  was  charged.  As 
reasonable  men,  duly  impressed  vdth  the 
gravity,  importance,  and  responsibility  of 
13ielr  situation,  it  was  for  them  to  say 
whether  they  believed  from  this  evidence 
that  the  defendant  was  the  perpetrator  of 
this  horrible  crime.  The  instruction  merely 
tells  the  jury  that,  in  order  to  find  the  de- 
fendant guilty,  they  must  believe,  to  a  moral 
certainty  and  beyond  a  reasonable  doubt, 
that  he  did  commit  the  crime,  and  that  this 
conviction  on  their  part  must  spring  from 
the  evidence  and  circumstances  in  the  case, 
and  that  if,  from  it,  they  thus  bdieved  him 
guilty,  they  must  so  find,  notwithstanding 
the  evidence  was  circumstantial.  To  hold 
this  instruction  improper,  it  would  be  neces- 
sary to  say  that  there  was  no  evidence  in 
the  case  which  the  Jury  might  consider. 
This  would  be  an  Invasion  of  the  province  of 
the  jury,  for  it  would  be  a  determination 
■pon  the  part  of  the  court  as  to  the  weight 


of  evidence,  which  is  a  matter  for  the  sole 
consideration  of  the  Jury,  unless  the  evi- 
dence is  clearly  Insufficient  to  warrant  a  ver- 
dict What  the  evidence  may  be  on  the 
next  trial  of  this  case  it  is  impossible  to  telL 
Additional  evidence  against  the  prisoner 
may  have  been,  or  may  be,  found,  and  the 
question  of  the  sufficiency  of  the  evidence 
to  support  the  verdict  may  come  to  this  court 
after  the  next  trial.  For  this  reason  it 
would  be  Improper  to  indicate  any  opinion 
now  respecting  the  sufficiency  of  the  evi- 
dence to  warrant  the  giving  of  this  instruc- 
tion or  to  support  the  verdict  For  the  pres- 
ent, therefore,  the  instruction  must  be  held 
to  have  been  properly  glvett. 

Another  ground  of  exception  Is  the  giving 
of  instruction  No.  4,  asked  for  on  behalf  of 
the  state,  which  is  as  follows:  **The  court 
instructs  the  jury  that  reasonable  doubt  to 
warrant  acquittal  in  criminal  cases,  is  not 
a  mere  possible  doubt  but  is  such  a  doubt 
as,  after  mature  comparison  and  considera- 
tion of  all  the  evidence,  leaves  the  minds  of 
the  jurors  in  such  a  condition  that  they  can- 
not say  they  feel  an  abiding  convictiofi  to. a 
moral  certahity  of  the  truth  of  the  charge^ 
or  for  which  reason  can  be  given."'  The 
phrase  "reasonable  doubt'*  is  used  in  a  num- 
ber of  Instructions  given  both  for  the  state 
and  for  the  defendant  If  It  were  possible 
to  exactly  define  the  term  or  expression,  and 
thus  aid  the  Jury  in  coming  to  a  just  conclu- 
sion, it  would  be  proper  to  do  so.  But  it  is 
said  in  8  Oreenl.  Bv.  (15th  Bd.)  S  29,  note, 
that  '^jurists  have  not  been  very  successful 
in  defining  what  is  a  reasonable  doubt  and 
are  disindlned  to  be  held  to  any  form  of 
words.  A  moral  certainty  has  been  said  to 
be  necessary  to  conviction.  But  this  is  as 
difficult  to  define  as  the  former,  and  the 
court  has  refused  to  adopt  this  phrase  as  a 
necessary  test  In  Com.  v.  Coetley.  And  the 
courts  generally  are  disinclined  to  enter  into 
any  explanation  of  what  the  terms  'reason- 
able donbf  and  'moral  ceitalnty'  mean;  and 
with  good  reason,  for,  while  these  terms 
are  well  calculated  to  convey  to  the  Jurors 
a  correct  idea  of  what  is  expected  of  them, 
yet  many  subtleties  and  refinements  might 
be  imposed  upon  them  by  any  attempt  to 
limit  the  meaning.**  The  Instruction  com- 
plained of  .was  no  doubt  taken  from  the 
opinion  in  Webster's  Case,  5  Cush.  820, 
where  it  is  said:  "It  Is  not  mere  possible 
doubt  because  everything  relating  to  human 
affairs  and  depend  big  on  moral  evidence  Is 
open  to  some  possible  or  imaginary  doubt 
It  is  that  state  of  the  case  which,  after  the 
entire  comparison  and  consideration  of  all 
the  evidence,  leaves  the  minds  of  the  Jurors 
in  that  condition  that  they  cannot  say  they 
feel  an  abiding  conviction,  to  a  moral  cer- 
tainty, of  the  truth  of  the  <Aarge."  The 
last  clause  of  the  Instruction,  'for  which 
reason  can  be  given,"  is  In  harmcmy  with 
the  authorities,  if  it  had  been  inserted  In  the 
proper  place;   for  it  is  said  in  the  note  Just 
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referred  to  tjliat  "all  the  authorities  agree 
that  8ueh  a  doubt  must  be  actual  and  sub- 
stantial, as  contradistinguished  from  a  mere 
vague  apprehension.  An  undefinable  doubt, 
which  cannot  be  stated,  with  the  reason 
upon  which  4t  rests,  so  that  it  may  be  ex- 
amined and  discussed,  can  hardly  be  con? 
sldered  a  reasonable  doubt,  as  such  a  one 
would  render  the  administration  of  Justice 
Impracticable."  The  language  of  the  in- 
struction is  also  found  in  Whart.  Or.  Ey.  S  1, 
as  quoted'  from  Ohlef  Justice  Shaw  In  Web- 
ster's Case,  and  is  approved  by  that  author. 
In  9  Am.  &  Eug.  Enc.  Law,  737,  it  is  said: 
'*The  term  'reasonable  doubt'  does  not  mean 
every  vague  or  conjectural  doubt,  but  it  is 
a  substantial  doubt-^  reasonable  hypothe- 
sis—arising from  the  evidence,  or  a  laclt  of 
evidence,  inconsistent  with  the  theory  of  the 
defendant*^  guilt  It  should  be  accurately 
defined  to  the  Jury  in  each  case,  in  language 
not  to  l)e  misunderstood,  which  conveys  that 
idea."  Upon,  general  principles  it  would 
seem  to  be  eminently  proper  that  the  court, 
having  used  the  term  "reasonable  doubt*'  In 
^ev^ral  of  the  instructions  given  in  the  case, 
should  be  pepultted  to  define- it  and  give  its 
meaning.  In  doing  so,  the  court  below  has 
given  a  definition  which  has 'been  approved 
by  some  of  the  highest  courjts  and  mpst 
reputable  law  writers;  but  the  connection  of 
the  last,  clause  Is  such  as  to  make  the  in- 
struction .  bad«  Whether  it  qualifies  the 
word  "doubt,"  or  the  word  "conviction,"  is 
.uncertain,  to  say  the  least  This  makes  it 
uncertain  in  meaning,  and  therefore  mislead- 
ing. A  conviction  for  which  a  reason  can  be 
given  is  not  sufficient  The  conviction  must 
he  such  as  -to  exclude  any  doubt  ^or  which 
a  substantial. reason  can  be  givei^. 

The  defendant  requested  the  court  to  give 
seven  instructions  and  aU  of  them  were  giv- 
ent  except  instruction  No.  8,  which  is  as  fol- 
low^ "The  Jury  is  further  instructed  that 
the  evidence  in  this  case  is  circumstantial, 
and  in  this  case  it  is  necessary^First  that 
the  circumstances  from  whidi  the.  conclusion 
is  drawn  should  be  fully  established;  sec- 
ond, that  all  tdie  facts  should  be  consistent 
with  the  hypothesis  as  claimed  by  the  state; 
third,  that  the  circumstances  should  be  a  mor- 
al certainty,  actually  excluding  every  hypothei- 
sia  but  the  one  proposed  to  be  j>roven,  and 
that  the  circumstances  should  be  so  connected 
as  to  make  a  perfect  chain  of  evidence,  and 
that  unless  the  Jury  believe  from  the  evi- 
dencQ  and  circumstances  proven  tn  this  case 
that  the  defendant  is  guilty  to  a  moral  cer^ 
tainty  and  beyond  a  reasonable  doubt,  and 
to  the  exclusion  of  every  hypothesis  of  his 
innooenoe,  they  should  find  him  not  guilty." 
A  sufficient  reason  for  refusing  this  instruc- 
tion la  that  everything  contained  in  it  is 
given  In  the  other  instructions  asked  for  by 
the  defendant  In  histruct^on  No.  4  the  Jury 
are  told  that  circumstantial  evidence  must 
always  be  scanned  with  great  caution,  and 
the  cinmmstances  proved  must  be  of  such 


character  and  tendency  as  to  prodnoe  a  mocal 
conviction  of  the  guilt  of  the  accused.    In  No. 
6  they  are  instructed  that  where  the  state  re- 
lies wholly  upon  circumstantial  evidence^  it 
mu3t  make  oat  its  case  by  a  chain  of  cir- 
cumstances 0o  Intimately   connected  as  to 
prove  to  a  moral  certainty  and  beyond  a  rea- 
sonable doubt  the  guilt  of  the  defendant    In 
No.  6  they  are  instructed  that  all  the  circum- 
stances from  which  the  conclusion  of  guilt 
is  to  be  drawn  must  be  established  by  fnll 
proof,  and  every  circumstance  essential  to 
the  conclusion  must  be  proved  in  the  same 
manner  and  to  the  same  extent  as  if  the 
whole  issue  rested  upon  the  proof  of  each  in- 
dividual and  essential  circumstance,  and  that 
if  the  Jury  believe  that  any  one  of  the  cir- 
cumstances from  which  the  condusion  is  to 
be  drawn,  and  without  which  it  could  not  be 
drawn,  has  not  been  proved  and  established 
by  full  proot  then  the  chain  of  circumstances 
necessary  to  tiie  conclusion  is  not  establisb- 
ed»  and  the  defendant  is  entitled  to  a  verdict 
of  not  guilty.    In  No.  7  they  are  instructed 
that,  all  essential  facts  and  drcumstaoces  so 
proved  and  establldied  must  be  consistent 
with  the  hypothesis  of  the  guilt  of ,  the  ac- 
cused, and  Inconsistent  with  any  other  hy- 
pothesiAi^  and.  that  all  such  facts  and  circum- 
stances should  be  of  a  conclusive  nature  and 
tendency.    From  this  it  Is  clear  that  instruc- 
tions 4i,  6,  6,  and  7  contain  all  that  was  asked 
for  in.  NOb  8.    They  also  contain  the  law  ol 
eii'cumstantial    evidence    aa    announced    in 
Flanagan's  Oase,  26  W.  Va.  117,  as  well  as 
that  enunciated  in  Baker's  Oase,  33  W.  Ya. 
319,  10  S.  E.  639.    Upon  that  doctrine  they 
are  full  and  complete,  dnd  the  court  was  not 
bound  to  ret)eat  it  ot  any  part  of  it  by  giv- 
ing instruction  No.  3.    It  was,  therefore,  prop- 
erly refused.    Kerr  v.  Lunsford,  31  W.  Va, 
662,  8  &  E.  493,  2  L.  R.  A«  668;   Morrison's 
Oase,  48  W.  Va.  — ,  38  8.  E.  481. 

The  next  ground  of  complaint  is  that  the 
following  testimony  was  given  by  a  vritness 
for  the  state  in  the  absence  of  the  prisoner: 
"Q.  What  is  your  name,  please?  A.  Flora 
Ayers.  Q.  What  la  your  husband*8  name? 
A.  Jont  Ayers."  The  court  certifies  that 
while  these  questions  were  asked  and  answer- 
ed the  prisoner  was  not  fn  the  court  house, 
but  was  then  in  the  Jail,  and  was  afterwards 
brought  into  court  and  then  the  prosecuting 
attorney  asked  the  witness  the  same  ques- 
tdons,  and  to  them  she  gave  the  same  an- 
swers, but  that  the  witness  was  not  sworn 
in  the  presence  of  the  prisoner.  .  The  absence 
of  the  prisoner  was  noticed  by  the  court  and 
the  trial  was  suspended  until  he  was  brought 
in.  No  obj^tlon  or  exception  was  taken  at 
the  time^  but  after  the  verdict  was  brought 
to,  the  prisoner  moved  the  court  to  arrest 
the  Judgment  and  set  aside  the  verdict  be- 
cause he  was  not  in  court  during  all  the  trial, 
.which  motion  the  court  overruled.  This  was 
a  fatal  error,  for  which  the  Judgment  must  be 
reversed,  the  verdict  set  aside,  and  a  new 
trial  granted.    In  Bish.  Or.  Proc  t  6S7,  it  In 
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said:  **The  prisoner  cannot  be  deprived  of 
his  right  to  be  preJ^ent  at  all  stages  of  the 
triaL"  The  same  author  says,  at  section  688: 
"In  a  case  of  felony  or  treason,  the  prisoner 

'  mnst  be  present  during  the  whole  of  the  trial, 
Including  the  giving  in  of  the  evidence  and 
the  rendition  of  the  verdict"  In  Andrews 
T.  State,  2  Sneed,  550,  it  was  held  that  **in 
criminal  cases  of  the  grade  of  felony,  where 
the  life  or  liberty  of  the  accused  is,  ^mperile(i, 
he  has  the  right  to  be  present,  .and  miust  be 
present,  during  the  trial  and  until  the  final 
Judgment."  In  Crump's  Case,  1  Ya-'Cas.  172, 
It  Tvas  held  "tliat  in  no  case,  whatever,  ex- 
cept where  some  statute  hath  otherwise  di- 
rected, must  Judgment  of  Imprisonment  or 
unusual  corporal  pimlshment  be  rendered, 
unless  the  defendant  be  present  in  court"  It 
was  held  in  Sperry's  Case,  9  Lieigh,  623,  and 
Hooker's  Case.  13  Grat  763,  that  it  Is  abso- 
lutely necessary  to  a  valid  conviction  that 
the  prisoner  shall  be  present  In  court  when 
anything  is  done  in  an^  way  affecting  his  in- 
terest. A  leading  Virginia  case  on  this  sub- 
ject is  Ja.ckson's  Case,  19  Grat  656.  There, 
after  the  evidence  was. dosed  and  the  Jury 
had  retired,  they  came  back  into  court  and 
the  court  pernjitted  a  portion  of  t]tie  t^stlmo- ' 
ny  .of  one  of  the  witnesses,  as  taken  down 
during  the  trial*  to  be  read  to  them,  at  their 
request,  In  the  absence  of  the  prisoner  as 
■well  as  ol!  the  witness.  t)uring  the  reading 
of  the  notes  the  prisoner  was  brought  back 
Into  court  and  afterwards  the  witness,  be- 
ing then  present  was  re-examined  by  consent 
of  aU  parties.  This  was  held  to  be  sufficient 
cause  tor  sotting  aside  the  verdK^'and  upon 
this  state  of  the  case  Judge  Dorman,  after 
quoting  from  several  authorities,  says: 
"These  ar&  citations  ;suf&cieiLt  tor  show  the 
strict  adherence  to  the  rule  in  all  trials 
where  the  life  and  liberty  of  the  accused  is 
in  jeopardy.  The  law  is  made  for  the  pro- 
tection of  the  citizea,  and  all  alilce  are  amen- 
able to  its  penalties  and  entitled  to  its  Im- 
■munlties.  Whatever  ij^as  be  the  turpitude 
of  his  offense,  howiever  great  his  ctlmlnality, 
every  man  haB  a  right  to  an  impartial  trial 

•  according  to  law,  and,  till  found  guilty  by  his 
.peers^  that  law  presumes  him  innocent  and 
gives  him  the  right  to  be  present  to  see  and 
know  all' that  is  said  or  done  by  the  court  af- 
fecting his  case.  From  reason  and  authority  it 
seems  to  be  dear  that  the  court  .erred  In  por-> 
mi t ting  any  'part  of*  the  testimony  taken  down 
to  be  read  over  to  thcjury  in  the  absence  of 
the  accused."  In  tliis  opinion  the  following  is 
quoted  from  Wade  v:  State,  12  Ga.  25,  and 
approved:  '*The  court  has  no  more  authority 
under  the  law  to  read  over  testimony  to  the 
Jury  affecting  the  life  or  liberty  of  the  de- 
fendant in  his  absence  than  it  has  to  exam- 
ine the  witnesses  in  relation  thereto  In  his 
absence.  The  defendant  has  not  only  the 
right  to  be  confronted  with  his 'witnesses, 
but  he  has  also  the  right  to  )be  present  and 
see  and  hear  all  the  proceedings  which  are 
bad  against  him  on  the  trial  before  the  court 
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It  is  said  the  presumption  must  be  that  the 
court  read  the  testimony  correctly,  and  read 
over  all  that  was  declared  against  the  de- 
fendant; therefore  he  was  not  injured.  The 
answer  is,  it  was  the  legal  right  and  privilege 
of  the  defendant  to  have  been  present  in 
•court  when  this  proceeding  was  had  before 
the  Jury  hi '  relation  to  the  testimony  deliv- 
ered against  him;  and  he  is  to  be  considered 
as  standing  upon  all  his  legal  rights,  waiving 
none  of  them." 

Upon  this  question  the  decisions  of  this 
court  have  been  uniform,  and  have  enforced 
this  i-ule  with  all  the  rigidity  and  strictness 
that  characterize  the  Virginia  decisions. 
Thus,  to  Younger's  Case.  2  W;  Va.  579.  it 
was  held:  "A  prisoner  Indicted  for  felony 
must  be  personally  present  during  the  trial 
therefor,  and  the  record  can  alone  be  looked 
to  for  the  evidence  to  prove  such  presence 
at  every  stage  of  the  trial."  In  Conkle's 
Case,  16  W.  Ya.  736,  this  court  held  that  a 
person  Indicted  for  felony  must  be  personally 
present  during  the  trial,  and  such  presence 
must  be  shown  by  the  record.  See,  also, 
Sutfin's  Case,  22  W.  Va.  771.  The  very  ques- 
tion we  have  here  arose  in  Greer^s  Case,  22 
W.  Va.  800.  In  that  Instance  the  prisoner, 
by  permission  of  the  court,  retired  in  charge 
of'  the  Jailer,  and,  upon  the  prisoner's  re- 
quest the  Jailer  put  him  in  his  cell,  without 
the  knowledge  of  the  court  or  the  counsel 
on  either  side,  and  then  returned  to  his  seat 
In  the  court  room.  The  court  and  counsel, 
not  observing  the  absence  of  the  prisoner,  and 
supposing  he  had  returned  with  the  Jailer, 
proceeded  with  the  cross-examination  of  a 
witness,  and  two  questions  were  asked  and 
answered  before  it  was  dls(y>vered  thiat  the 
prisoner  was  absent.  The  examination  of 
the  witness  was  immediately  stopped,  the 
jury  were  Instructed  to  pay  no  attention  to 
the  evidence  introduced  hi  the  absence  of  the 
prisoner  and  same  was  ruled  out,  and  when 
the  prisoner  returned  the  same  questions 
were  put  to  the  witness  and  the  same  an- 
swers received  from  him.  This  court  held 
in  that  case  that  the  court  below  erred  in 
refusing  to  set  aside  the  verdict  because  of 
the  absence  of  the  prisoner  while  a  'part  of 
'the  evidence  was  being  introduced.  Johnson, 
P.,  quotes  and  approves  the  strongest  part 
of  the  opinion  in  Jackson's  Case,  and  then 
says:  "We  will  not  inquire  whether  the 
prisoner  was  unfavorably  or  otherwise  af- 
fected by  the  cross-examination  of  the  wlt- 
.ness  in  his  absence.  He  had  the  right  to 
be  present,  which  he  did  not  and  could  not 
waive.  He  had  Ijhe  right  to  observe  every 
look,  gesture,  or  move  of  the  witness  w^hile 
he  was  testifying;  and  it  mattered  not  that 
tlie  court  excluded  the  evidence  and  certlliod 
tliat  it  was  repeated  in  his  presence."  From 
these  authorities  it  is  clearly  a  matter  of 
no  consc(iuence  that  the  evidence  introduced 
in  this  case  in  the  absence  of  the  prisoner 
may  not  have  affected  him,  and  tliat  he  did 
not  at  the  thne.  take  an  exception.     To  be 
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present  during  every  part  of  the  trial  waa  a 
constitutional  right  which  he  could  not  walya. 
Until  this  time,  this  court  haa  not  only  h^ 
that  the  right  could  not  be  waived,  but  alao 
that  such  an  error  cannot  be  cured.  Qreer'a 
Case,  supra. 

The  last  assignment  of  error  is  baaed  upon 
the  action  of  the  court  in  overruling  the 
motion  for  a  new  trial.  It  was  supported 
by  numerous  affidavits  tending  to  show  that 
one  of  the  Jurors  was  disqualified  and  that 
new  evidence  had  been  discovered  after  the 
trlaL  In  resisting  the  motion,  the  jHrosecu- 
tion  filed  an  array  of  counter  affidavits  deny- 
ing the  facts  alleged  In  support  of  the  mo- 
tion. As  the  judgment  must  be  reversed  and 
the  verdict  set  aside  upon  other  grounds.  It  is 
unnecessary  to  inquire  into  the  propriety  ot 
the  action  of  the  court  on  said  motion.  For 
the  reasons  herein  stated,  the  Judgment  must 
be  reversed,  the  verdict  set  aside,  and  a  new 
trial  granted,  and  the  cause  remanded  to  the 
circuit  court  of  Wirt  county,  to  be  further 
proceeded  in  according  to  the  prindplea  here- 
in announced. 


(49  W.  Va.  564) 

DANIEL  V.  SIMMS  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept.  7,  1901.) 

BUBCnONS— PREPARATION  OF  BALLOTa-YA- 
LIDITY— INTENT  OF  VOTERS— CONSTRUCTION 
OF  STATUTB^-BOARD  OF  CANVASSERS-MAN- 
DAMUS. 

1.  A  ballot,  prepared  and  perfected  under  the 

grovisions  of  section  d4  of  chapter  8  of  the 
lode,  is  one  of  the  columns  on  tne  ballot  sheet 
described  in  said  section,  so  changed  as  to  suit 
the  wishes  of  the  voter,  and  is  a  list  in  one  of 
such  columns  oVthe  names  of  all  the  persons 
for  whom  the  voter  desires  to  vote,  with  the 
designation  of  the  office  he  desires  each  of 
them  to  fill;  and  everv  other  column  on  tlie 
ballot  sheet  must  be  defaced  in  the  manner 
prescribed  in  said  section. 

2.  The  provisions  of  said  section,  requiring 
the  names  of  all  persons  for  whom  the  voter 
desires  to  vote  to  be  placed  in  one  of  such  col- 
umns and  all  other  columns  on  the  sheet  to  be 
defaced,  are  mandatorv;  and  if  the  voter,  in 
the  preparation  of  his  ballot,  violates  said  pro- 
visions, his  vote  cannot  be  counted,  although 
his  intention  to  vote  for  certain  candidates 
may  be  clearly  expreraed  upon  the  ballot  sheet. 

3.  The  courts  are  strongly  inclined  to  uphold 
the  legality  of  ballots  not  entirely  conforming 
to  the  requirements  of  law,  if  the  intention  of 
the  voter  can  be  ascertained;  but  statutes  pre- 
scribing the  form  of  ballots  and  kind  of  paper 
on  which  they  are  to  be  printed,  and  pronibit- 
lug  marks,  fibres,  or  devices  tiiereon  by  which 
one  can  be  distinguished  from  another,  are  de- 
signed to  preserve  the  secrecy  of  the  ballot  and 
to  prevent  fraud,  intimidation,  or  bribery;  and 
they  are  generally  held  to  be  mandatory,  and 
are  always  so  held  when  such  statutes  provide 
that  a  ballot  varying  from  such  requirements 
shuU  not  be  counted. 

4.  Such  regulations  of  the  constitutional  right 
of  the  citizen  to  vote  are  reasonable,  and  do 
not  abridge  or  unduly  impede  the  exercise  of 
such  n^ht,  although  by  disregarding  them  the 
voter  disfranchises  himself,  provided  such  reg- 
ulations are  plain  and  may  be  easily  observed. 

5.  Where  the  language  of  a  statute  is  in  any 
manner  ambiguous,  or  the  meaning  doubtful, 
resort  may  be  liad  to  the  surrounding  circum- 


stances, the  hlntoij  of  the  times,  and  the  de- 
fect or  mischief  which  the  statute  waa  intend- 
ed to  remedy. 

6.  The  construction  given  to  a  statute  by 
those  charged  with  the  duty  of  ezecutiiig  u 
ought  not  to  be  overruled  without  cogent  rea- 
sons. 

7.  The  popular  or  received  import  of  words 
furnishes  the  general  rule  for  the  interpreta- 
tion of  public  Taws,  as  well  aa  of  private  and 
social  transactions. 

8.  All  former  statutes  on  the  same  subject, 
whether  repealed  or  unrepealed,  may  be  con- 
sidered in  construkia  provisions  that  remain  in 
force;  and  a  repealed  section  wliich  defines  a 
term  does  not  change  the  meaning  of  the  term 
when  found  elsewhere  in  the  original  connec- 
tion, and  the  section  repealed  may  be  referred 
to,  to  determine  the  meaning  of  such  terms. 

9.  When  words  in  a  statute  liave  acquired 
through  judicial  interpretation  a  well-under- 
stood legislative  meaning,  it  is  to  be  presumed 
they  were  used  in  that  sense  In  a  subsequent 
statute  on  the  same  subject,  unless  the  con- 
trary appears. 

10.  If  a  board  of  canvassers  adjoum  without 
having  legally  performed  its  duties  under  sec- 
tion (58  of  chapter  8  of  the  CJode,  such  board 
may  be  reconvened  by  writ  of  mandamus,  un- 
der section  88  of  said  chapter,  and  compelled 
thereby  to  correct  any  errors  it  may  have  com- 
mitted in  attempting  to  perform  such  dnttea. 

Dent,  J.,  dissenting. 

(Syllabus  by  the  Ck>urt) 

Error  to  circuit  court  Fayette  county; 
J.  M.  McW^horter,  Judge. 

Application  by  N.  Daniel  for  a  writ  of 
mandamus  to  M.  J.  Simms  and  others.  Writ 
granted,  and  defendants  bring  error.  Af- 
firmed. 

St  Clair,  Walker  &  Summ^rfldd  and  Mc- 
Whorter  &  Lowenstein,  for  plaintiffs  in  er- 
ror. Mollohan,  McGlintic  &  Mathews  and 
Payne  &  Hamilton,  for  defendant  in  error. 

POFFBNBARGBB,  J.  At  the  election  held 
in  Fayette  county,  November  0,  1900,  N. 
Daniel  waa  the  candidate  on  the  Republican 
ticket  for  the  office  of  aherlff,  and  P.  M.  Sny- 
der the  candidate  on  the  Democratic  ticket 
for  the  same  ofBce.  The  face  of  the  retuma, 
as  laid  before  the  board  of  canvassers, 
showed  that  Daniel  had  received  4,116  votes 
and  Snyder  4,390.  Daniel  demanded  a  re- 
count. Such  recount  was  had,  and  aa  the 
result  thereof  it  was  found  that  Daniel  had 
received  4,137  votes  and  Snyder  4,45a  Dar- 
ing the  recount  Daniel  objected  to  the  count- 
ing for  Snyder  of  more  than  400  votes,  and, 
his  objections  being  overruled  and  the  votes 
counted  for  Snyder,  he  objected,  at  the  con- 
clusion of  the  recount  to  the  granting  of  a 
certificate  of  election  to  Snyder,  and  his  ob- 
jection was  overruled,  the  result  declared, 
and  said  certificate  granted.  Then,  upon  the 
petition  of  Daniel,  the  judge  of  the  chrcait 
court  of  said  county  issued  an  alternative 
writ  of  mandamus,  commanding  the  board  of 
canvassers  to  reconvene  and  recount  tho  bal- 
lots, and  reject  the  ballots  to  the  counting 
of  which  for  Snyder  Daniel  had  objected,  and 
then  to  declare  the  result  according  to  the 
facts.  On  the  27th  day  of  December,  1900, 
two  of  the  members  of  the  board  of  can- 
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vassers  and  Snyder  appeared  and  moved  to 
quasli  the  altematlTe  ivrit.  The  petitioner 
then  amended  the  petition^  with  leave  of  the 
court,  by  making  Snyder  a  party  thereto. 
This  was  objected  to  by  the  defendaats,  but 
their  objection  was  overruled,  and  they  then 
renewed  their  motion  to  quash  the  writ.  On 
the  3l8t  day  of  December*  1900,  the  cause 
came  on  for  hearing^  the  motion  to  quash 
was  overruled,  the  ballots  in  question,  hav- 
ing been  brought  into  court,  were  ezamljaed, 
and  the  court,  being  of  opinion  that  they 
should  not  have  been  counted  for  Snyder,  but 
should  have  been  rejected  and  not  counted 
at  all,  awarded  a  peremptory  Ttfpit  of  man- 
damus, commanding  the  board  of  canvassers 
to  reconvene  as  such  and  recount  tlie  original 
ballots,  and  absolutely  reject  and  not  count 
certain  ballots  as  to  the  office  of  sherlfC. 
There  were  490  of  these  ballots,  and  the  de- 
fendants have  brought  the  case. here  on  a 
writ  of  ercor. 

It  is  conceded  in  the  argjomient  .that  enough 
of  these  ballots  to  change  the  result  shown 
on  the  face  of  the  returns  are  in  the  same 
condition  as  were  those  rejected  under  t)i£ 
mandate  of  this  court  in  the  case  of  Morris 
V.  Board,  48  W.  Va,  — ,  38  S.  E.  500.  The 
ballot  sheet  contained  five  ballots,  columns, 
or  tickets.  The  first  or  left-hand  column  was 
the.  Democratic  ballot  JSext  to  it  was  the 
Prohibition  Party  ballot.  Next  to  this  was 
the  People's  Party  ballot.  After  that  was 
the  Social  Democratic  Party  baUot.  The  last 
or  right-hand  column*  was  the  Republican 
ballot.  In  each  of  these  columns  appeared 
—First,  the  names  of  candidates  for  presi- 
dential electors;  second,  candidates  for  state 
offices;  third,  candidates .  for  representative 
in  congress;  fourth,  candidates  for  state  sen- 
ator; fifth,  candidates  for  county,  offices,  un- 
der the  designation  of  "CJounty  Ticket"; 
sixth,  candidates  for  district  offices.  The  re- 
jected ballots  ivere  marked  in  the  following 
manner:  All  the  columus,  except  the  Repub- 
lican and  Democratic,  were  completely  de- 
faced by  lines  drawn  clear  down  through 
them  from  the'  top  to  the  l)ottom.  A  line 
was  drawn  through  the  Democratic  ballot 
from  the  top  down  to  the  words  "Ck)unty 
Ticket";  the  balance  of  it  rema idling  unde- 
faced.  Then  a  line  was  drawn  from  the 
words  "County  Ticket"  on  the.  Republican 
ballot  down  to  the  bottom,  leaving  the  na- 
tional, state,  coogressional,  and  senatorial 
tickets  ujgidefaced.  Although  it- was  clearly 
the  intention  of  the  persons  depositing  these 
ballot  sheets  to  vote  the  Republican  nationajl, 
state,  congressional,  and  senatorial  tickets, 
and  the  Democratic  county  and  district  tick- 
ets, the  votes  so  intended  for  Snyder  were 
properly. ordered  by  the  circuit  court  to  be 
rejected,  for  the  reason  that  that  intention 
is  not  expressed  in  the  manner  prescribed  by 
law.  The  reasons  .^issigned  in  the  opinion  in 
Morris  v.  Board,  prepared  by  Judge  Brannon, 
are  sufficient,  conclusive,  and  based  upon  the 
undoubted  w^eight  of  authorltjr.    But  ia  view 


of  the  thorough  argument  of  this  case,  and 
of  the  criticism  and  argument  f  aund  in  Judge 
Dent's  dissenting  opinion  in  that  case,  fur- 
ther discussion  of  the  principles  involved  is 
deemed  appropriate.  The  solution  of  the 
question  requires  the  construction  of  sections 
^  and  66  of  chapter  3  of  the  Code,  which  are 
as  follows: 

"Sec.  34.  All  ballots  prepared  under  the 
provisions  of  this  chapter  shall  be  printed  on 
white  paper  of  uniform  size,  of  the  same 
quality,  and  sufficiently  thick  that  the  print- 
ing cftunot  be  distinguished  from  the  back; 
and  shall  contain  the  name  and  residence  of 
every  candidate  whose  nomination  for  any 
office  has  been  certified  or  filed  according  to 
the  provisions  of  this  chapter,  and  no  others. 
The  names  of  all  capdidates  nominated  by 
each  political  party,  respectively,  shall  be 
printed  upon  the  ballots  in  columns,  one  col- 
umn for  each  political  pai'ty,  each  column 
containing  the  names  of  candidates  nomi- 
nated by  the  same  political  pai-ty,  and  no 
others;  and  if  any  candidate  be  nominated 
by  a  convention  or  primary  election  for  any 
oilice,  the  name  of  any  other  candidate  nomi- 
nated in  any  other  way  provided  for  in  this 
chapter,  for  the  same  office,  shall  not  be 
printed  on  the  ballots  in  the  same  column 
with  the. name  of  said  candidate  nominated 
by  said  convention  or  primary  election;  and 
the  candidates  shall  be  arranged  in  groups, 
under  the  designation  of  the  offices  for  which 
they  are  respectively  nominated.  At  the 
head  of  «ach  column  of  political  party  nomi- 
nations shall  be  printed  in  clear,  bold  tyi)o. 
the  name  of  the  political  party  (or  principle) 
which  the  candidates  represent,  as  contained 
in  the  certificates  of  nomination;  and  sub- 
headings may  be  placed  over  each  group  to 
indicate  the  political  division  for  which  the 
renpeetive  groups  are  to  be  elected.  Imme- 
diately after  the  name  of  each  candidate 
there  shall  be  left  a  blank  spaqe  between 
that  and  the  next  name  or  whatever  is  print- 
ed thereon  at  least  one-half  Inch.  A  voter 
desiring  to  erase  the  name  of  any  candidate 
from  the  ballot  he  intends  to  vote,  or  to  vote 
for  any  other  candidate  or  person  in  his 
stead,  may  strike  out  the  name  so  printed  on 
said  ballot,  and  write  in  the  blank  space  next 
following  the  -9ame  of  the  candidate  ,or  per- 
son for  whom  he  so  desires  to  vote.  But  if 
he  fails  to  strike  from  said  ballot  the  name 
printed  thereon,  the  name  written  in  said 
blank  shall  alone  be  counted  as  to  said  office. 
The  several  ballots  to  be  voted  at  any  elec- 
tion sbaU  be  printed  side  by  side  on  the  same 
sheet  of  paper,  the  Democratic  ballots  on  one 
side  thereof  and  the  Republican  ballots  on 
the  other,  and  the  other  bnllots,  if  any,  be- 
tween them,  with  one  black  line  between 
each  of  them,  and  all  candidates  or  persons 
voted  for  by  any  voter  shall  be  those  whose 
names  are  printed  or  written  as  aforesaid 
thereon:  and  every  other  ballot  on  the  same 
slieet  shall  be  defaced  by  drawing  one  or 
more  lines  with  pen  and  ink  or  indelible  pen- 
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ell  from  the  top  to  the  bottom  thereof,  or 
acroBS  the  heading  thereof,  or  In  any  other 
way  indicating  that  the  same  has  not  been 
voted  by  the  voter.  But  if  more  than  one  of 
said  ballots  have  nothings  on  them  to  Indicate 
which  of  them  wfui  not  so  voted,  then  neither 
of  them  shall  be  counted.*' 

"Sec.  66.  If  two  or  more  ballots  be  found 
folded  or  rolled  together  and  the  names 
thereon  be  the  same,  one  of  them  only  shall 
be  counted;  but  If  the  names  thereon  be  dif- 
ferent. In  any  particular,  neither  of  them 
shall  be  counted  except  as  hereinbefore  pro- 
vided; and,  in  either  case,  the  commission- 
ers  of  election  shall,  in  writing  in  ink,  i^ace 
a  common  number  on  said  ballots  and  state 
thereon  that  they  were  folded  or  rolled  to^ 
gether  when  voted.  If  any  ballot  be  found 
to  contain  more  than  the  proper  number  of 
names  for  any  offi<?e,  such  ballot  shall  not 
be  counted  as  to  such  office.  In  any  election 
for  senator,  if  a  person  be  voted  for  on  any 
ballot  who  Is  not  a  resident  of  the  proper 
county,  as  required  by  the  fourth  section  of 
the  sixth  article  of  the  constitution,  such  bal- 
lot shall  not  be  counted  for  said  office.  Any 
ballot  which  is  not  indorsed  with  the  names 
of  the  poll  clerks,  as  provided  in  this  ohapter, 
shall  be  void  and  shall  not  be  counted;  and 
any  ballot,  or  part  of  a  ballot  from  which  it 
is  impossible  to  determine  the  elector's  choice 
of  candidates,  shall  not  be  counted  as  to  the 
candidate  or  candidates  affected  thereby.  On 
completing  the  count,  and  recording  the  same 
on  tally  sheets,  the  commissioners  of  election 
shall  Immediately  make  a  memorandum  of 
the  total  vote  cast  for  each  candidate,  de- 
liver a  copy  thereof  to  each  member  of  such 
board,  and  post  a  copy  thereof  on  the  front 
door  of  the  polling  room,  and  transmit  a  copy 
thereof  to  the  clerk  of  the  county  court,  who 
shall  post  the  same  in  his  office  for  puttlic 
inspection." 

That  part  of  section  S4  which  is  here  in- 
volved is  directed  to  the  voter  mainly,  and 
prescribes  the  manner  of  preparing  his  bal- 
lot or  ticket  Section  66  is  directed  to  the 
precinct  election  officers,  and  tells  them  how 
they  sbdll  proceed  in  ascertaining  the  result 
of  the  election  at  the  precinct  The  mean- 
ing of  the  word  "ballot"  as  used  In  each  of 
these  sections,  is  of  vital  importance.  As 
found  in  some  parts  of  section  34,  It  mi- 
<loubtedly  meiEins  the  whole  sheet  of  paper 
on  which  all  the  columns  are  printed;  but 
the  important  question  is,  what  does  H  mean 
in  that  part  of  the  section  which  reads: 
^The  several  ballots  to  be  voted  at  any  elec- 
tion shall  be  printed  side  by  side  on  the 
same  sheet  of  paper,  the  Democratic  ballots 
on  one  side  thereof  and  the  Bepubllcan  ballots 
Am  the  other,  and  the  other  ballots,  if  any, 
between  them,  with  one  black  line  between 
each  of  them,  and  all  candidates  or  persons 
voted  for  by  any  voter  shall  be  those  whose 
names  are  printed  or  written  as  aforesaid 
thereon;  and  every  other  ballot  on  the  same 
Eiheet  shall  be  defaced  by  drawing  one  or 


more  lines  with  poi  and  Ink  or  Indelible  pen- 
cil from  the  top  to  the  bottom  thereof,  or 
across  the  heading  thereof,  or  In  any  other 
way  Indicating  that  the  same  has  not  been 
voted  bir  the  voter.  But  If  more  than  one  of 
said  ballots  have  nothing  on  them  to  Indi- 
cate which  of -them  was  not  so  voted,  then 
neither  of  them  shall  be  counted."  Now  it 
is  contended,  presumably  for  two  reasona, 
that  the  word  "ballot"  here  means  thef  sepa- 
rate offices  and  candidates  to  be  voted  for, 
and  not  either  the  sheet  or  the  column.  The 
first  reason  'is  that  the  word  is  plural  In 
some  places,  and  the  second  that  a  ballot  has 
been  defined  as.  "a  piece  of  paper,  or  suitable 
material,  with  the  name  written  or  printed 
upon  it  of  the  person  to  be  voted  for."  Cush. 
Law  &  Pr.  Leg;!  Assem.  S  163;  Ck>oley,  Ck>nst 
Llm.  760.  Why  the  word  is  here  made  plural 
does  not  appear,  and  no  satisfactory  reason 
can  be  assigned  for  it  That  it  does  not 
mean  the  separate  offices  and  candidates  to 
be  voted  for— a  large  number  of  Imaginary 
ballots,  all  in  one  column,  under  the  designa- 
tion of  ''Bepubllcan  Ticket"  or  'T>eniocratic 
Ticket"— is  clear  from  the  language  of  the 
section  as  well  as  from  the  context  nils 
statute  contemplates  and  means  that  the 
voter  shall  cast  one  ballot  The  first  tiling 
the  voter  shall  do,  after  obtahilng  the  ballot 
sheet  from  the  derk.  Is  to  select  "the  ballot 
he  intends  to  vote,"— not  the  ballots  he  in- 
tends to  vote;  for  it  says,  "A  voter  dealring 
to  erase  the  name  of  any  candidate  from  the 
ballot  he  intends  to  vote."  That  the  word 
"ballot"  h^e  means  the  whole  column  is 
apparent  from  this  language.  If  it  only 
meant  that  part  of  the  column  soffldent  to 
colitaln  the  name  of  one  candidate^  the  stat- 
ute, iuGrtead  of  saying  "erase  the  name  of 
any  candidate  from  the  ballot"  would  say 
"erase  the  name  of  the  candidate  from  the 
ballot."  If  the  word  "baUotr*  In  this  section 
means  only  the  name  of  one  candidate,  then 
one  man  is  all  the  voter  could  vote  f(^;  for 
he  is  directed  to  prepare  one  ballot  and  the 
statute  says  "every  other  ballot  on  the  same 
sheet  shall  be  defaced."  It  further  says,  "If 
more  than  one  of  the  said  ballots  shall  have 
nothing  on  them  to  Indicate  which  of  them 
was  not  so  voted,  then  neither  of  them  shall 
be  counted, "—showing  conclusively  here  again 
that  the  voter  Is  only  permitted  to  deposit  one 
ballot  The  lahguage  of  the  statute,  indicat- 
ing how  a  ballot  not  voted  is  to  be  defaced, 
shows  that  "ballot,"  as  there  used,  means  a 
column.  It  may  be  done  by  drawing  one  or 
more  lines  "from  tjie  top  to  the  bottom 
thereof."  Is  it  reasonable  to  suppose  this 
direction  relates  to  a  portion  of  the  sheet 
the  vertical  dimension  of  which  is  little  more 
than  one-half  inch,  while  the  horizontal  di- 
mension is  all  of  two  inches?  It  may  be  de- 
faced by  crossing  out  the  heading  of  It 
There  Is  no  heading  to  the  Imaginary  sepa- 
rate portions  of  the  column  containing  many 
of  the  names.  The  section  speaks  of  headings 
and  subheadings.    The  heading  can  be  noth- 
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Ing  but  "the  name  of  tbe  political  party  (or 
principle)."  printed  in  clear,  bold  type  "at 
the  head  of  each  colnmn."  "Every  other 
ballot  ♦  ♦  ♦  shall  be  defaced  by  draw- 
ing one  or  more  lines  •  •  •  across  the 
heading  thereof."  Nothing  on  the  aheef  but 
the  coluum  has  a  heading.  It  is  a  physical 
hnpossibllity  to  deface  anything  on  the  rfieet 
in  that  way  but  the  column.  Therefore  noth- 
ing can  be  meant  by  the  use  of  the  word  "bal- 
lot," in  this  connection,  but  the  column.  The 
voter  being  required  to  deface  every  col- 
umn on  the  sheet  but  one,  all  that  is  left 
for  him  to  use  is  the  remaining  column,  and 
that  must  be  his  ballot  To  reach  the  con- 
clusion that  the  word  ''ballot"  used  In  this 
direction  to  the  voter,  means  a  single  name 
on  a  ballot  sheet  and  that  the  words  "Demo- 
cratic ballots"  and  "Republican  ballots"  mean 
the  several  names  appearing,  respectively,  in 
the  Democratic  and  Republican  colunms  on 
the  sheet,  not  *  only  requires  an  analysis  of 
the  language  too  intricate  and  refined  to  hflve 
been  intended  by  the  legislature  to  be  un- 
raveled by  the  ordinary  citizen,  but  Is  found, 
also,  to  be  illogical  and  contradictory  of  the 
terms  of  the  statute  itself.  "Ballot"  means 
what  the  legislature,  the  people,  and  the 
courts  of  this  state  understood  it  to  mean  at 
the  time  of  the  passage  of  the  act  and  had 
understood  it  to  mean  for  more  than  28  years 
prior  thei-eto,— a  single  piece  of  white  paper 
containing  the  names  of  all  the  persons  for 
whom  the  voter  wishes  to  vote  and  the  des- 
ignation of  tbe  office  he  desires  each  of  them 
to  fill,  without  any  other  name  on  it  or  any 
mark,  save  those  sanctioned  by  the  act  it- 
self, namely,  the  names  of  the  poll  clerks  on 
the  back  of  it  and  the  defaced  columns  on  the 
face  of  it. 

Section  34  is  not  ambiguous;  but  if  it 
were,  the  application  of  the  familiar  rules  of 
interpretation  and  construction  brings  us  ir- 
resistibly to  the  same  conclusion.  Under  the 
law  as  found  in  the  Ck)de  of  1860  (chapter  7, 
§  12),  the  mode  of  voting  in  the  state  of  Vir- 
ginia, of  which  this  state  iVas  then  a  part 
was  viva  voce,  although  it  was  provided  (sec- 
tion 12,  c.  7)  that  "in  an  election  for  electors 
for  president  and  vicepresident  of  the  United 
States,  the  officer  shall  receive  from  each  vot- 
er a  paper  or  ticket  containing  the  names  of 
as  many  persons  for  electors  as  the  state 
may  be  entitled  to  for  the  time  being.  The 
name  of  the  voter  shall  be  written  on  the 
back  of  the  paper,  and  he  shall  also  declare 
viva  voce  for  whom  he  votes  as  electors,  ei- 
ther by  repeating  the  name  of  each  person 
voted  for,  or  by  any  other  distinct  designa- 
tion of  them  collectively:  provided,  that  if  he 
be  dumb,  he  may  vote  by  ballot"  In  1863, 
under  the  old  constitution,  the  legislature,  in 
section  18  of  chapter  3  of  the  Code,  provided 
that  "every  person  offering  to  vote  at  an 
election  shall  present  to  one  of  the  Inspect- 
ors a  single  ballot,  written  or  printed  upon 
white  paper,  which  shall  be  folded  or  rolled 
so  that  Its  contents  cannot  be  seen,  and  if 


there  be  any  mark,  color,  or  device  visible  on 
the  same,  Intended  to  distinguish  it  from 
other  ballots  voted  at  the  election,  it  shall 
not  be  received.  The  ballot  dhall  contain 
the  names  of  the  persons  for  whom  he  wishes 
to  vote,  and  designate  the  office  he  desires 
each  of  them  to  fill."  From  that  time  until 
the  passage  of  the  act  of  1891,  this  portion  of 
the  law,  prescribing  the  mode  of  voting  and 
defining  a  ballot  underwent  some  slight 
changes,  but  remained  substantially  the 
same.  Under  the  hew  constitution,  that  por- 
tion of  the  act  which  required  the  ballot  to 
be  folded  or  rolled  so  that  Its  contents  could 
not  be  seen  could  not  be  retained,  and  was 
strickei:!  out  for  the  reason  that  the  present 
constitution  guaranties  to  the  citizen  the 
right  to  vote  an  open  ballot  Immediately  be- 
fore the  passage  of  the  act  of  1891,  providing 
for  the  present  system  of  voting,  section  13 
of  chapter  3  of  the  Code  provided  that  "every 
person  offering  to  vote  at  an  election  shall 
present  to  one  of  the  commissioners  a  single 
ballot  written  or  printed  upon  white  paper, 
and  if  there  be  any  mark,  color  or  device 
visible  on  the  same,  intended  to  distinguish 
it  from  other  ballots  voted  at  the  election,  it 
shall  not  be  received.  The' ballot  shall  con- 
tain the  names  of  the  persons  for  whom  he 
wishes  to  vote  and  designate  the  office  he  de- 
sires each  of  them  to  fill."  Acts  1882,  c.  ll»5, 
§  13.  The  present  constitution  of  this  state 
was  adopted  !n  1872,  nearly  20  years  prior  to 
the  passage  of  the  act  of  }891;'  and  section 
2  of  article  4  of  that  instrument  reads:  'In 
all  elections  by  the  people,  the  mode  of  vot- 
ing shall  be  by  ballot;  but  the  voter  shall 
be  left  free  to  vote  either  an  open,  sealed  or 
secret  ballot  as  he  may  elect"  What  did  the 
people,  in  adopting  this  constitution,  under- 
stand the  word  **ballot"  to  mean?  Having 
used  as  a  ballot  in  all  their  elections  for  10 
years,  at  least,  a  piece  of  white  paper  con- 
taining all  the  names  of  all  the  persons  and 
propositions  for  whom  and  which  they  had 
voted  In  any  one  election,  can  it  be  possible 
that  they  understood  It  to  mean  only  one 
name  on  that  paper?  It  is  within  the  power 
of  the  legislature,  of  course,  to  change  tbe 
form  and  definition  of  the  ballot  and  this  is 
only  referred  to,  in  connection  with  what 
precedes  it  to  show  what  **ballot"  was  un- 
derstood to  mean.  The  people  of  this  state, 
for  at  least  28  years,  having  used  and  recog- 
nized in  all  their  elections  a  piece  of  white 
paper,  containing  all  the  names  of  all  the  per- 
sons for  whom  any  person  intended  to  vote 
In  any  election,  as  the  ballot,  and  the  legisla- 
ture and  the  courts  having  so  recognized  and 
undei-stood  it  can  it  be  possible  that  the 
legislature,  in  section  34  of  the  act  of  1891, 
giving  to  the  voter  directions  for  the  prepara- 
tion of  his  ballot  contemplated  or  intended  a 
sort  of  thing  that  the  most  vivid  imagination 
would  never  detect  or  discover,  except  in  the 
exigency  of  some  particular  case,  and  with 
the  aid  of  learned  and  astute  counsel? 
Under   this   old   system   of  voting,   which 


694 


89  SOUTHEASTERN  REPORTER. 


(W.  Va. 


waa  not  peculiar  to  this  state,  but  obtained 
practically  tliroughout  all  the  states,  the  door 
was  wide  open  to  fraud,  and  every  election 
l^recinct  was  a  scene  of  confusion  and  uproar. 
The  ballots  were  not  furnished  by  the  ofQ- 
cials,  but  by  IndlYiduals,  generally  by  the 
ezecutiye  committees  of  the  contending  polit- 
ical parties.  Anybody  could  liaye  printed 
and  distributed  among  the  people  such  "bal- 
lots,** or  ''tickets,**  as  they  were  termed,  as 
he  desired.  Democratic  tickets  might  be 
printed  and  distributed  around  the  polling 
places  with  the  name  of  one  Republican  can- 
didate cunningly  and  fraudulently  inserted  In 
a  place  where  the  name  of  a  regularly  nom- 
inated Democratic  candidate  ought  to  be,  or 
the  name  of  some  Democrat  who  was  not  a 
candidate  might  be  inserted  there.  A  voter, 
coming  upon  the  ground  and  desiring  to  vote 
the  Democratic  ticket,  might  have  one  of  these 
fraudulent  tickets  placed  in  his  hands,  and, 
without  examining  it  closely,  deposit  it,  and 
thus  be  defrauded  out  of  his  vote  as  to  that 
particular  ofQce  in  which  he  felt  most  deep- 
ly interested.  The  Republican,  and  all  oth- 
er, tickets  might  have  been  dealt  with  in  the 
same  way.  Tickets  could  be  prepared  by 
persons  who,  by  reason  of  employment,  cred- 
it, or  other  cause,  had  control  over  voters, 
and  these  persons  so  under  control  could  be 
supplied  with  tickets  which  they  did  not  de- 
sire to  vote,  and  rushed,  under  compulsion 
and  intimidation,  to  the  polls,  and  made  to 
express,  not  their  own  sentiments  and  will, 
but  the  wishes  of  some  other  person.  The 
purpose  of  the  act  of  1891  was  to  reform  our 
entire  election  system,  and  break  up  and 
render  impossible,  as  far  as  could  be  done, 
this  confusion  and  fraudulent  conduct  about 
the  polling  places.  To  show  that  the  legisla- 
ture recognized,  in  this  act,  that  the  voting  in 
this  state,  as  elsewhere,  was  directed  and 
controlled  by  political  organization,  and  that 
each  political  party  nominated  and  presented 
to  the  people  Its  'ticket,*'  and  desired  the 
names  of  all  of  its  candidates—Its  entire  tick- 
et—upon its  own  ballot,  and  that  the  legisla- 
ture so  provided,  it  is  only  necessary  to  ex- 
amine the  act  generally.  Section  18  defines 
a  "convention,**  and  says  it  "is  an  organized 
assembly  of  voters  or  delegates  of  any  politi- 
cal party**  for  the  purpose  of  nominating  can- 
didates. Section  19  defines  a  "primary,  elec- 
tion,** and  says  it  "is  an  election  held  by 
voters  who  are  members  of  any  political  par- 
ty** for  the  purpose  of  nominating  candi- 
dates. Section  21  provides  for  certifying  the 
names  of  candidates  nominated  by  a  conven- 
tion by  the  presiding  officer  and  secretary  of 
the  convention.  Section  22  provides  for  cer- 
tifying nominations  made  by  primary  elec- 
tions. Section  23  prescribes  the  form  of  the 
certificate,  and  contains  a  blank  for  the  name 
of  the  political  party.  Section  24  provides 
for  the  nomination  of  candidates  otherwise 
than  by  conventions  and  primary  elections. 
Section  26  provides  for  the  appointment  of 
state,  congressional,  Judicial,  senatorial,  dis- 


trict, and  county  executive  committees  of 
political  parties.  There  are  other  portions  of 
the  act  which  recognize  and  relate  to  politi- 
cal organizations.  Each  of  the  two  leading 
parties  must  be  represented  on  the  board  of 
ballot  commissioners,  in  the  commissioners 
of  election  at  the  precincts,  and  in  the  clerks 
of  the  election.  Section  34  recognizes  by 
name  the  existence  of  two  political  parties 
in  the  state.  All  of  this  shows  that  it  was 
not  the  purpose  of  the  legislature  to  break 
up  or  Interfere  with  the  existence  or  the  gen- 
eral practices  of  the  political  parties  then  in 
existence,  or  thereafter  to  come  into  exlst- 
^ice,  in  this  state,  but  to  regulate  and  legal- 
ly sanction  them.  No  reference  to  such  or- 
ganizations is  found  in  any  preceding  legisla- 
tion. 

Tha   practice   under   the  election   system 
then  in  existence  was  for  the  vast  majority 
of  the  voters  of  the  state  to  Identify  them- 
selves with  the  two  political  organizations 
named  in  the  statute.    They  then  went  to 
the  polls,  and  each  selected,  on  the  grounds 
on  the  outside  of  the  election  room  or  in  the 
election   room,   or   had    selected   before   he 
reached  the  voting  place,  a  ticket  or  ballot, 
obtaining  it  from  whomsoever  he  might  ImT 
able  to  get  it    This  ballot  ordinarily  con- 
tained the  names  of  the  candidates  of  the 
political  party  to  which  he  belonged.     Until 
he  made  changes  in  it,  it  contained  no  other 
names.    It  contained  cxactiy  what  the  legis- 
lature, in  the  act  of  1891,  requires  to  be  put 
in  the  column  at  the  head  of  which  stands 
the  name   of  the  political   organizaticm   to 
which  the  voter  belongs.    When  the  voter 
now  looks  upon  that  column,  he  sees  exactiy 
what  would  be  the  old  ballot,  which  he  had 
been  accustomed  to  vote^  in  that  portion  of 
the  paper  on  which  it  is  printed,  if  it  were 
cut  off  from  the  balance  of  the  sheet    The 
legislature  has  provided  that  all  the  ballots 
to  be  used  in  an  election  now  shall  be  print- 
ed on  one  piece  of  paper  side  by  side;   that 
they  cannot  be  handled  by  any  person  out- 
side of  the  election  room  on  election  day; 
that  they  shall  be  printed  and  prepared  by 
officers  appointed  for  that  purpose,  who  shall 
keep  them  in  their  custody  and  control  until 
required  for  the  use  of  the  voter  at  the  very 
moment  he  proposes  to  vote;  that  the  voter, 
upon   obtaining   one  of  these  sheets,   shall 
first  select  from  all  of  those  on  the  sheet,  in- 
stead of  from  the  hand  of  a  neighbor,  the 
ballot  he  intends  to  vote;   then  permits  him 
to  make  such  changes  in  it  as  he  desires  to 
make,  in  substantially  the  same  manner  in 
which  formerly  he  changed  his  old  ballot; 
and  that,  after  having  made  such  changes  in 
it  as  he  desires  to  make,  he  shall  then  de- 
face every  other  ballot  on  the  sheet    Hav- 
ing done  this,  he  has  before  him  Just  what 
he  handed  to  the  commissioner  under  the 
former  law,— a  list,  In  one  column,  of  the 
names  of  all  the  persons  for  whom  he  de- 
sires to  vote,  with  the  designation  of   the 
office  he  desires  each  of  them  to  fill,  written 
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or  printed  upon  white  paper.    That  was  the 
ballot  then.    It  is  the  baUot  now. 

Uow  are  statutes  to  be  construed?  How 
Is  the  meaning  of  words  in  a  statute  to  be 
ascertained?  How  far  is  it  permissible  to 
Inquire  into  the  conditions  existing  at  the 
time  of  the  passage  of  the  act?  From  what 
sources  and  by  what  rules  is  the  legislative 
intent  to  be  ascertained?  Are  the  matters 
of  history  and  legislation,  above  detailed,  en- 
titled to  any  weight  or  consideration  in  the 
solution  of  this  question?  The  answers 
come  from  the  highest  court  in  the  land. 
"Where  the  language  of  a  statute  is  in  any 
manner  ambiguous^  or  the  meaning  doubtful, 
resort  may  be  had  to  the  surrounding  cir- 
cumstances, the  history  of  the  times,  and  the 
defect  or  mischief  which  the  statute  was  in- 
tended to  remedy."  Smith  v.  Townsend,  148 
U.  S.  4^,  13  Sup.  Ct.  634,  37  K  Ed.  533; 
23  Am.  &  Eng.  Enc.  Law,  336.  Our  statute 
requires  the  board  of  ballot  commissioners 
to  distribute  to  the  election  precinct  cards  of 
instruction  and  sample  ballots.  These  are 
to  be  posted  up  around  the  polling  places  and 
in  the  booths;  the  sample  ballots  marked 
according  to  the  instructions  printed  on  the 
cards.  It  is  a  well-known  fact,  which  is  not 
denied,  that  these  sample  ballots  in  the  elec- 
tion of  1900,  and  all  former  elections  held 
under  the  present  law,  were  marked  by  the 
election  officers  at  the  precincts,  so  as  to 
show  that  the  names  of  all  candidates  for 
whom  the  voter  desired  to  vote  should  be 
in  one  column.  That  such  were  the  instruc- 
tions and  the  mode  of  voting  in  Fayette 
county  is  apparent  from  the  fact  that,  of  the 
more  than  8,000  ballots  there  used,  less  than 
500  were  prepared  in  a  difPcrent  wuy.  More- 
over, such  were  the  instructions  and  sample 
ballots  sent  out  to  the  public  by  the  execu- 
tive committees  of  the  leading  political  or- 
ganizations. The  election  officers,  therefore, 
80  construed  the  statute  as  to  require  all  the 
iiames  to  be  in  one  column,  and  thus  con- 
strued the  word  "ballot"  to  mean  the  col- 
umn. **The  construction  given*  to  a  statute 
by  those  charged  with  the  duty  of  executing 
it  ought  not  to  be  overruled  without  cogent 
reasons."  United  States  v.  Moore,  96  U.  S. 
760,  24  L.  Ed.  588;  Brown  v.  U.  S..  113  U. 
S.  668,  5  Sup.  Ct  648,  28  L.  Ed.  1079;  23 
Am.  &  Eng.  Enc.  Law,  339.  As  has  been 
shown,  the  people  of  the  state  understood 
an  election  ballot  to  be  a  list  of  all  the 
names  of  all  the  candidates  for  whom  the 
voter  intended  to  vote.  **The  popular  or  re- 
ceived import  of  words  furnishes  the  gen- 
eral rule  for  the  interpretation  of  public 
laws;  as  well  as  of  private  and  social  trans- 
actions." Maillard  v.  Lawrence,  16  How. 
251,  14  L.  Ed.  925;  23  Am.  &  Eng.  Enc.  Law, 
32(i.  In  the  opinion  of  the  court  In  this  case, 
delivered  by  Mr.  Justice  Gray,  it  is  said: 
'*If  language  which  is  familiar  to  all  classes 
and  grades  and  occupations— language  the 
meaning  of  which  is  impressed  upon  all  by 
the  daily  habits  and  necessities  of  all— may 


be  wrested  from  its  established  and  popular 
Import  in  reference  to  the  common  concerus 
of  life,  there  can  be  little  stability  or  safety 
in  the  regulations  of  society."  Prior  to  the 
enactment  of  the  present  election  law,  the 
legislature  of  the  state  had  defined  an  "elec- 
tion ballot"  to  be  a  piece  of  white  paper, 
containing  the  names  of  the  persons— not  one 
name,  but  all  the  names— for  whom  the 
voter  wished  to  vote,  with  the  designation 
of  the  office  he  desired  each  of  them  to  f  IL 
"In  cases  of  doubt  or  uncertainty,  acts  In 
pari  materia  may  be  referred  to  in  order  to 
discern  the  intent  of  the  legislature  in  the 
use  of  particular  terms."  Vane  y.  New- 
combe,  132  U.  S.  220,  10  Sup.  Ct  60,  33  L. 
Ed.  310;  23  Am.  &  Eng.  E^c  Law,  315.  In 
Viterbo  v.  Friedlander,  120  U.  S.  707,  7  Sup. 
Ct  962,  30  L.  Ed.  776,  the  following  is  found 
in  the  opinion:  "But  it  is  a  familiar  canon 
of  interpretation  that  all  former  statutes  on 
the  same  subject,  whether  repealed  or  unre- 
pealed, may  be  considered  In  construing  pro- 
visions that  remain  in  force."  In  U.  Sw  v. 
Le  Bris,  121  U.  S.  278,  7  Sup.  Ct  894,  30  L. 
Ed.  946,  it  is  held  that  "a  repealed  section 
which  defines  a  term  does  not  change  the 
meaning  of  the  term  when  found  elsewhere 
in  the  original  connection;  and  the  section 
repealed  may  be  referred  to,  to  determine 
the  meaning."  Forqueran  v.  Donnally,  7  W. 
Va.  114.  Whenever  the  courts  of  this  state 
have  used  the  word  "ballot,"  imder  the  legis< 
lation  prior  in  date  to  the  act  of  1891,  they 
must  have  used  it  as  defined  in  that  legisla- 
tion. They  could  not  have  used  it  in  any 
other  sense.  "When  words  in  a  statute  lim- 
iting the  power  of  this  court  in  the  review  of 
cases  have  acquired  through  judicial  Inter- 
pretation a  well-understood  legislative  mean- 
ing, it  is  to  be  presumed  they  were  used  in 
that  sense  in  a  subsequent  statute  on  the 
same  subject,  unless  the  contrary  appears." 
The  Abbotsford,  98  U.  S.  440,  25  L.  Ed.  168; 
Minor  V.  Bank,  1  Pet  46,  7  L.  Ed.  47. 
These  are  rules  of  interpretation  and  con- 
struction universally  recognized  and  follow- 
ed. They  are  directly  applicable  to  this 
question  and  conclusively  settle  it. 

It  was  not  contended  in  ^le  argument  of 
this  case,  nor  seriously  In  the  Morris  Case, 
that  section  34  means  anything  else  than  a 
direction  to  the  voter  to  place  the  names  of 
all  persons  for  whom  he  desires  to  vote  in 
one  column.  It  was,  and  is,  insisted,  by 
those  who  claim  that  the  ballots  In  question 
here  are  legal,  that  the  provisions  of  section 
34  are  directory,  and  not  mandatory,  and, 
therefore,  that  the  preparation  of  the  ballot 
\n  a  manner  different  from  that  directed  by 
the  law  does  not  invalidate  the  vote  of  the 
person  depositing  the  ballot  so  prepared.  On 
the  other  hand,  counsel  for  Daniel  insist  that 
these  provisions  are  mandatory,  and  that 
any  departure  from .  them  Invalidates  the 
votes.  This  question  is  so  thoroughly  dis- 
cussed in  the  opinion  In  the  Morris  Case  that 
It  Is  deemed  unnecessary  to  devote  much 
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time  to  it  here.  If  the  word  "ballot"  means 
a  column,  as  is  here  held,  the  rules  by  which 
to  determine  whether  the  provisions  oC  the 
statute  are  mandatory  or  directory  show  that 
in  this  instance  they  are  mandatory  and 
must  be  observed.  Lord  Mansfield's  rule  is 
that  the  question  depends  upon  whether  that 
which  was  directed  to  be  done  was  or  was 
not  of  the  essence  of  the  thing  required. 
Rex  V.  Loxdale,  1  Burrows,  4417.  The  su- 
preme court  of  New  Yorlc,  in  People  y.  Cook, 
14  Barb.  290,  has  held  that  "statutes  direct- 
ing the  mode  of  proceeding  by  public  officers 
are  directory,  and  are  not  regarded  as  es^ 
sential  to  the  validity  of  the  proceedings 
themselves,  unless  it  be  so  declared  in  the 
statute,**  Judge  Cooley  says:  "This  rule 
strikes  us  as  very  general,  and  is  likely  to 
include  within  its  scope  in  many  cases  things 
which  are  of  the  very  essence  of  the  pro- 
ceeding.** Cooley,  Const  Lim.  89.  In  Peo- 
ple V.  Scbermerhorn,  19  Barb.  540,  the  same 
court  holds:  **Statutory  requisitions  are 
deemed  directory  only  when  they  relate  to 
some  immaterial  matter,  where  a  compliance 
is  a  matter  of  convenience  rather  than  of 
substance."  After  considering  this  and  oth- 
er cases.  Judge  Cooley  lays  down  this  rule: 
"Those  directions  which  are  not  of  the  es- 
sence of  the  thing  to  be  done,  but  which 
are  glv^n  with  a  view  merely  to  the  proper, 
orderly,  and  prompt  conduct  of  the  business, 
and  by  a  failure  to  obey  whioh  the  rights 
of  tho^e  interested  will  not  be  prejudiced,  are 
not  commonly  to  be  regarded  as  mandatory; 
and  if  the  act  is  performed,  but  not  in  tlie 
time  01*  in  the  precise  mode  indicated,  it 
may  still  be  sufficient,  if  that  which  is  done 
accomplishes  the  substantial  purpose  of  the 
statute."  Cooley,  Const.  Lim.  93,  citing  nxt- 
merous  decisions,  which  he  says  might  easily 
be  largely  increased.  Xow  look  at  the  quali- 
fication he  puts  upon  this  rule:  "But  this 
rule  presupposes  that  no  negative  words  are 
employed  in  the  statute  which  expressly  or 
by  necessary  implication  forbid  the  doing  of 
the  act  at  any  other  time  or  in  any  other 
manner  than  as  directed."  Cooley,  Const 
Lim.  93.  Then  immediately  follows  this  cau- 
tion: "Even  as  thus  laid  down  and  restrict- 
ed, the  doctrine  is  one  to  be  applied  with 
great  circumspection;  for  it  is  not  to  be  de- 
nied that  the  courts  have  sometimes,  in  their 
anxiety  to  sustain  the  proceedings  of  care- 
less and  incompetent  officers,  gone  very  far 
in  substituting  a  judicial  view  of  what  was 
essential  for  that  declared  by  the  legisla- 
ture.*' 

In  the  construction  of  this  statute,  the 
qualification  of  the  general  rule  must  be  ap- 
plied; for  there  aire  words  in  the  statute 
which-  "by  necessary  implication  forbid  the 
doing  of  the  act  In  any  other  manner  than 
as  directed.*'  After  directing  the  voter  how 
to  prepaire  his  ballot  the  statute  provides 
that  "every  other  ballot  on  the  same  sheet 
shall  be  defaced  by  drawing  one  or  more 
lines  with  pen  and  ink  or  indelible  pencil 


from  the  top  to  the  bottom  thereof,  or  across 
the  heading  thereoi,  or  in  any  other  way 
indicating  that  the  same  has  not  been  voted 
by  the  voter.**  The  statute  also  contains  an 
express  prohibition  of  the  preparation  of  the 
ballot  in  any  manner  other  than  that  direct- 
ed, as  well  as  denounces  a  fatal  consequence 
of  disobedience,  in  the  clause:  "But  if  more 
than  one  of  said  ballots  have  nothing  on 
them  to  indicate  which  of  them  was  not  so 
voted,  then  neither  of  them  shall  be  count- 
ed.** Thus,  by  the  highest  test  known  to 
the  courts  and  the  law  writers,  the  provi- 
sions of  the  statute  in  question  are  shown 
to  be  mandatory.  It  is  not  always  necessary 
that  a  negative  clause  be  used  to  make  it 
mandatory.  Judge  Cooley  says:  "There  are 
cases  where  whether  a  statute  was  to  be 
regarded  as  merely  directory  or  not  was 
made  to  depend  upon  the  employing  or  fail- 
ing to  employ  negative  words  plainly  im- 
porting that  the  act  should  be  done  in  a 
particular  manner  or  time  and  not  otherwise. 
Ttie  use  of  such  words  is  often  condusive  of 
an  intent  to  impose  a  limitation,  but  their 
absence  is  by  no  means  equally  conclusive 
that  the  statute  was  not  designed  to  be 
mandatory."  Cooley,  Const  Lim.  89.  This 
work  is  quoted  thus  extensively,  partly  for 
the  reason  that  it  is  so  often  referred  to 
and  so  extensively  relied  upon  in  the  argu- 
ment by  counsel  for  plaintiffs  in  error. 
While  it  is  true  that  the  courts  struggle  to 
uphold  the  legality  of  ballots,  where  they  do 
not  conform  to  the  requirements  of  the  law, 
if  the  intention  of  the  voter  can  be  ascer- 
tained, yet  it  must  be  admitted  tliat  stat- 
utes prescribing  the  form  of  ballots,  kind  of 
paper,  and  prohibiting  marlcs,  figures,  or  de- 
vices by  which  one  can  be  distinguished 
from  another  are  generally  held  to  be  man- 
datory. "These  statutes,'  being  designed  to 
preserve  the  secrecy  of  the  ballot  and  to 
prevent  fraud,  intimidation,  and  bribery,  will 
generally  be  considered  mandatory,  and  this 
will  be  so  in  all  cases  where  the  statute  pro- 
vides that  H  ballot  varying  from  the  re- 
quirements of  the  law  shall  not  be  counted; 
but  if  this  provision  is  lacking,  while  it  is 
the  duty  of  the  election  officers  to  refuse  to 
receive  the  ballots  if  deviations  from  the  law 
are  manifest,  if  they  have  been  received  tliey 
should  not  be  rejected,  if  the  variations  are 
but  trifiing."  6  Am.  &  Eng.  E&c.  Law,  349. 
This  is  a  general  proposition  of  law,  and  is 
supported  by  numerous  cases  cited.  The 
statute  here  considered  is  one  which  "pro- 
vides that  a  ballot  varying  from  the  require* 
ments  of  the  law'*  in  the  particular  in  ques- 
tion "shall  not  be  counted."  Hence,  by  this 
rule  and  classification,  it  is  mandatory. 

The  legislature  having  so  expressed  its 
will,  it  is  unnecessary  to  inquire  why  it  com- 
pels the  voter  to  put  the  names  of  all  per- 
sons for  whom  he  desires  to  vote  on  one  ticii- 
et  or  ballot  It  may  be  to  preserve  the  secrecy 
of  the  ballot  and  to  prevent  fraud,  intimida- 
tion, or  bribery,  by  requiring  all  ballots  to 
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be  in  the  same  form.  That  the  legislature 
designed  and  Intended  that  the  ballot  shall 
not  be  so  distinguishable  from  another  as  to 
make  it  possible  for  any  voter  to  disclose,  by 
the  form  of  his  ballot  or  by  any  mark  or  de* 
vice  on  it,  how  he  voted,  is  perfectly  clear. 
Section  79  of  the  statute  makes  it  a  felony, 
punishable  by  imprisonment  in  the  peniten- 
tiary for  not  less  than  one  nor  more  than  two 
years,  for  any  voter  to  place  any  mark  upon 
his  ballot,  or  to  suffer  or  permit  any  other 
person  to  do  so,  by  which  it  may  be  after- 
wards Identified  as  the  ballot  voted  by  him. 
It  has  been  seen  that  under  the  former  legislap 
tlon  of  this  state  no  ballot  was  permitted  to 
be  received  which  had  any  mark,  color,  or 
device  visible  on  the  same  intended  to  dis- 
tinguish it  from  the  other  ballots  voted  at  the 
election.  The  liberal  rule  of  construction 
whereby  it  is  sought  to  give  effect  to  the  ln<- 
tentlon  of  the  voter  obtains  in  Illinois.  Par- 
ker V.  Orr,  158  111.  609,  41  N.  £.  1002,  30  U 
R.  A.  227,  cited  by  counsel  for  plaintiff  in 
error,  holds:  "A  requirement  that  the  bal* 
lot  be  marked  by  a  cross  In  the  appropriate 
margin  or  place  opposite  the  name  *  *  * 
is  directory,  and  not  mandatory,  and  under  it 
the  .voter*s  intention  should  be  given  effect, 
if  it  can  be  gathered  from  his  ballot  without 
laying  down  a  rule  which  may  lead  to  the 
destruction  of  its  secrecy."  The  court  held, 
nevertheless,  that  where  a  voter,  instead  of 
making  the  cross,  had  written  the  word 
''Democratic"  at  the  head  of  the  Democratic 
ticket,  his  ballot  could  not  be  counted.  It 
further  held  that  a  ballot  marked  by  a 
single  mark- through  the  circle  or  square,  or 
marked  with  a  circle, or  irregular  character 
within  the  clrcl^  or  square,  or  marked  with 
crosses  entirely  outside  of  the  squares,  must 
be  rejected,  as  disregarding  the  plain  direc- 
tions of  the  law  and  as  furnishing  the  means 
whereby  the  secrecy  of  the  ballot  could  be 
destroyed.  It  was  also  held  that  where  the 
mark  on  the  ballot  bore  no  resemblance  to 
a  cross,  nor  any  attempt  to  make  a  cross,  it 
could  not  be  counted.  The  reasoning  of  that 
court,  applied  to  the  contention  of  counsel  for 
the  plaintiff  in  error  here,  utterly  demolishes 
it,  although  it  holds  the  statute  to  be  di* 
rectory.  The  political  complexion  of  that 
court  is  unknown  to  us;  but,  as  there  have 
been  some  accusations  of  partisanship  against 
some  of  the  courts  in  respect  to  the  rules  of 
construction  applied  here.  It  is  noted  that  in 
Parker  v.  Orr  the  Democratic  candidate  had 
been  declared  elected  by  one  vote,  and  the 
supreme  court,  which  finally  decided  the  case, 
did  not  reverse  the  lower  court  If  such  Ir- 
regularities as  are  mentioned  in  that  case  are 
subversive  of  the  secrecy  ot  the  ballot,  cer- 
tainly a  voter,  by  preparing  his  ballot  in  a 
form  different  from  that  prescribed  by  the 
law,  might  much  more  clearly  Identify  it  by 
its  form,  and  thereby  commit  a  much  graver 
offense  agnlnst  the  principle  of  secrecy  in 
elections.  If  this  were  permitted,  voters 
might  be  organized  at  the  various  precincts 


with  the  understanding  that,  for  good  or 
evil  purposes,  they  would  thus  identify  their 
ballots.  The  law  does  not  permit  it  for  any 
reason  or  for  any  purpose.  It  is  absolutely 
inhibited  and  made  penal  in  this  state.  In 
the  brief  of  counsel  for  plaintiff  In  error  there 
is  set  forth  the  written  opinion  of  an  able 
and  prominent  lawyer  of  this  state  on  the 
subject  of  marking  the  ballot,  in  which  it  is 
attempted  to  be  shown  that  ballots  marked 
as  are  those  in  question  here  are  legal  bal- 
lots and  must  be  counted,  and  in  the  brief  It 
is  said  this  opinion  was  printed  and  7,000 
copies  of  it  distributed  throughout  Fayette 
county  immediately  before  the  election. 
There  iiE|  no  reason  for  doubting  that  this  was 
done  from  pure  and  patriotic  motives.  At  the 
same  time,  it  must  be  rememl)ered  that,  up- 
on  some  other  occasion.  In  some  other  place, 
and  by  persons  other  than  those  concerned  in 
the  management  of  the  campaign  for  county 
officers  in  Fayette  county,  the  same  method  or 
plan  might  be  pursued  as  a  part  of  a  scheme 
of  corruption  and  debauchery  or  intimidation 
such  as  the  legislature  may  have  intended  to 
prevent*  by  the  provision  here  construed. 

The  opinion  so  distributed  was  founded.  In 
part  at  least,  upon  the  decision  of  this  court 
in  the  case  of  Dunlevy  v.  County  Court,  47 
W.  Va,  613,  85  S.  E.  956.  Point  1  of  the  syl- 
labus of  that  case  is  quoted  at  length  In  it 
It  was  requested  in  the  argument  that  the 
record,  briefs,  and  opinion  in  the  Dunlevy 
Case  be  carefully  considered  in  the  decision 
of  tills  ease.  An  examination  of  them  fails  to 
disclose  that  the  question  presented  here  and 
in  the  Morris- WertB  Case  was  raised  there. 
Not  a  word  of  discussion  of  It  appears  in  the 
briefs.  The  original  ballots  were  not<  before 
this  court,  but  there  are  saiuples  of  them  in 
the  recoiil.  Bxhiblt  No.  20  Is  marked  with 
a  cross  above  the  headings  of  all  the  col- 
umns, except  the  Kepublican  column,  and 
.  Dunlevy's  name  is  transferred  to  the  Repub- 
lican column,  and  his  competitor's  name 
stricken  ont  of  it.  No.  21  is  marked  with  a 
cross  above  the  heading  of  each  of  the  col- 
umns, except  the  Democratic  column.  No. 
40  is  marked  with  two  large  crosses  in  each 
of  the  columns,  except  the  Republican  col- 
limn,  and  Davis'  name  is  stricken  out  in  that 
and  Dunlevy's  Inserted,  and  the  crosses  are 
large  enough  to  cover  all  the  names  except 
one  in  every  column.  No.  41  is  marked  with 
lines  drawn  through  all  the  columns,  except 
the  Republican,  and  Dunlevy's  name  is  trans- 
ferred to  that  column,  and  Davis'  stricken 
out:  but  the  defacing  lines  do  not  reach 
throughout  the  entire  length  of  the- columns, 
the  names  of  the  congressional  candidates 
only  being  not  covered  by  the  lines.  No.  42 
shows  all  the  columns  defaced,  except  the 
Prohibition  column,  by  lines  drawn  from  the 
top  to  the  bottom.  Dunlevy's  name  is  trans- 
ferred to  that,  but  is  not  In  the  blank  space 
under  the  name  of  his  competitor.  In  No.  48 
every  name  in  every  column,  except  the 
Democratic  column,  is  marked  out    In  No. 
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45  all  of  the  columns,  except  the  Republican 
column,  are  defaced  by  five  crosses  made  in 
each  of  them  and  practically  covering  every 
name  on  them.  In  the  Republican  column 
Davis*  name  and  the  designation  of  the  office 
for  which  he  was  a  candidate  are  marked 
out,  and  Dunlevy's  name  written  in  the 
blank  below.  In  No.  46  all  of  the  columns, 
except  the  Republican,  are  defaced  by  lines 
drawn  from  the  top  to  the  bottom,  and  Dun- 
levy's  name  transferred  as  In  No.  45.  No.  47 
is  substantially  like  No.  41.  In  No.  48  all  of 
the  columns,  except  the  Democratic,  are  de- 
faced by  lines  drawn  from  the  top  to  the  bot- 
tom with  an  ordinary  lead  pencil.  No.  49  is 
substantially  like  No.  41,  except  that  the 
Democratic,  instead  of  the  Republican,  col- 
umn is  undefaced,  and  only  one  of  the  lines 
fails  to  be  the  full  length  of  the  column; 
thus  leaving  the  name  of  the  Republican  can- 
didate for  congress  undefaced.  No.  50b  has 
all  the  columns,  except  the  Republican,  de- 
faced by  lines  drawn  from  the  top  to  the 
bottom,  and  Punlevy's  name  transferred  to 
the  Republican  ticket.  It  appears  that  in 
every  one  of  these  samples,  representing  the 
ballots  in  question  in  the  Dunlevy  Oase, 
there  was  a  clear  intention  shown  on  the 
part  of  the  voter  to  vote  one  column  as  his 
ballot  and  deface  every  other  column  on  the 
sheet,  and  they  were  so  marked  as  to  clearly 
show  they  had  not  been  voted.  Judge  Bran- 
non  was  therefore  entirely  correct  in  saying 
in  the  Morris  Case  that  this  question  did  not 
arise  in  the  Dunlevy  Case.  Is  it  covered  by 
the  principle  laid  down  in  the  Dunlevy  Case? 
If,  in  reading  the  syllabus  of  that  case,  it  is 
borne  in  mind  that  the  word  "ballot"  means 
"column,**  and  does  not  mean  "ballot  sheet,*' 
it  will  be  seen  that  there  is  no  conflict  be- 
tween it  and  the  principles  laid  down  here 
or  the  law  as  announced  in  the  Morris  Case. 
It  relates  to  the  counting  of  the  ballots  by. 
the  voter.  It  is  or  should  have  been  a  con-^ 
struction  of  section  66  of  the  act  of  1891, 
and  not  of  section  34;  the  provisions  of  the 
latter  section,  here  involved,  having  been 
obeyed  by  the  voters  in  preparing  their  bal- 
lots. It  simply  reiterates  what  section  66 
means,  namely,  that,  if  it  is  possible  to  as- 
certain from  the  ballot  what  the  intention 
of  the  voter  was,  it  should  be  counted^  pre- 
supposing, as  section  66  necessarily  does, 
that  the  voter  has  prepared  his  ballot  as  di- 
rected in  section  34,  and  as,  in  fact,  he  had 
in  the  Dunlevy  Case,  and  that  the  names  of 
all  persons  for  whom  he  has  voted  are  in  one 
list  or  column.  In  that  section  the  word 
"ballot**  can  mean  nothing  but  the  "column.** 
It  is  not  operative  until  after  the  voting  Is 
done.  It  presupposes  that  the  voting  was 
done  according  to  law,  and  that  all  the  col- 
umns except  one  had  been  defaced.  As  ap- 
plied to  the  column,  it  is  directory,  although 
it  is  not  affirmatively  stated  to  be  so  in  the 
section.  If  the  voter  has  placed  the  names 
of  all  persons  for  whom  he  offers  to  vote  in 
one  column,  and  has  thus  prepared  his  bal- 


lot, his  vote  should  be  counted,  if  his  inten- 
tion can  be  ascertained  from  that  ballot,  al- 
though he  may  not  have  written  the  names 
in  tlie  e>iact  places  in  the  column  designated 
by  the  statute. 

But  it  is  claimed  that,  if  the  statute  is 
mandatory,  then  it  abridges  or  unreasonably 
impedes  the  constitutional  right  of  the  citi- 
zen to  vote,  and  is  therefore  unconstitutional. 
To  what  Judge  Brannon  has  said  on  this  sub- 
ject nothing  need  be  added.  To  the  same 
effect  the  following  Is  quoted,  however,  from 
Cooley,  Const  Lim.  757:  "All  such  reasona- 
ble regulations  of  the  constitutional  right 
which  seem  to  the  legislature  important  to 
the  preservation  of  order  in  elections,  to 
guard  against  fraud,  undue  influence,  and  op- 
pression, and  to  preserve  the  purity  of  the 
ballot  box,  are  not  only  within  the  constitu- 
tional power  of  the  legislature,  but  are  com- 
mendable, and  at  least  some  of  them  abso- 
lutely essential.'*  What  is  unreasonable  In 
this'  regulation?  It  is  one  of  the  most  easily 
understood  systems  of  voting  known.  It  is, 
as  has  been  shown,  the  old  system,  und^ 
which  we  have  voted  ever  since  the  organ- 
ization of  the  state,  worked  over,  modified, 
and  in  fact  simplified. 

The  next  question  is  whether  the  petition- 
er has  mistaken  his  remedy.  This  court  has 
decided  in  numerous  cases  that  mandamus 
does  not  lie  at  common  law,  except  in  pure- 
ly ministerial  matters.  Board  v.  Mintum,  4 
W.  Va.  300;  State  v.  County  Court  33  W. 
Va.  589,  11  S.  B.  72;  Miller  v.  County  Court, 
34  W.  Va.  285,  12  S.  E.  702;  State  v.  Her- 
rald,  36  W.  Va.  721,  15  S.  B.  974;  Marcum 
y.  Conmiissioners,  42  W.  Va.  263,  26  S.  E. 
2S1,  36  L.  R.  A.  296;  Satterlee  v.  Strider,  31 
\V.  Va.  781,  8  S.  E.  552.  But  it  was  held 
in  Marcum  v.  Commissioners,  cited,  that 
"section  89  of  chapter  3  of  the  Code,  as  re- 
enacted  in  chapter  26,  Acts  1898,  in  cases  in- 
volving duties  of  ballot  commissioners  under 
said  chapter,  gives  the  writ  of  mandamus 
more  scope  than  at  common  law,  rendering 
it  a  process  to  control  them  as  to  all  acts 
ministerial  or  Judicial.'*  In  Dunlevy  v. 
County  Court  47  W.  Va.  513,  85  S.  E.  956, 
this  comt  held:  "While  mandamus  is  the 
proper,  legal,  and  efficacious  remedy  provid- 
ed by  the  statute  for  the  purpose  of  com- 
pelling the  election  officers  to  discharge  their 
duties  in  conformity  with  the  law,  when 
such  officers,  in  violation  of  their  ministerial 
duties,  assume  the  exercise  of  Judicial  func- 
tions, certiorari  may  be  resorted  to  for  the 
purpose  of  reviewing  their  erroneous  rul- 
ings, although  mandamus  would  furnish 
more  speedy,  less  expensive,  and  more  ade- 
quate relief.'*  In  the  Morris-Wertz  Case, 
the  question  of  the  propriety  of  the  writ  was 
not  raised  nor  passed  upon,  but  the  court  de- 
cided the  case  upon  its  merits.  Section  89 
of  chapter  3  of  the  present  Code  provides 
that  "any  officer  or  person  upon  whom  any 
duty  is  devolved  by  this  chapter  may  be 
compelled  to  perform  the  same  by  writ  of 
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mandamus.  The  ctrcalt  courts,  or  the  judges 
thereof  in  vacation,  shall  have  Jurisdiction 
by  such  writ,  and  shall,  upon  affidavit  filed, 
showing  a  proper  case,  without  a  rule  to 
show  cause,  issue  such  writ,  to  be  returned, 
heard  and  determined  without  unnecessary 
delay."  The  board  of  canvassers  are  offi- 
cers upon  whom  said  chapter  devolves  the 
duty,  among  other  things,  of  opening  and  ex- 
amining and  recounting  the  ballots,  upon  the 
demand  of  any  candidate  voted  for  at  the 
election,  the  returns  of  which  they  are  can- 
vassing, and,  after  having  done  that,  to  de- 
clare the  result  of  the  election  and  Issue  cer- 
tificates to  the  person  voted  for,  showing  the 
result.  The  language  of  the  statute  con- 
ferring this  jurisdiction  by  mandamus  is  gen- 
eral. It  says  any  officer  may  be  required  by 
that  writ  to  perform  any  duty  required  of 
him  by  said  chapter.  But  at  common  law  it 
might  have  been  invoked  to  compel  any  in- 
ferior court,  board,  or  tribunal  to  act,  but 
not  to  control  or  reverse  the  action  of  such 
court,  board,  or  tribunal,  or  of  an  officer, 
where  such  action  is  one  involving  discre- 
tion, judicial  or  quasi  judicial,  hut  only 
where  such  action  Is  merely  ministerial. 
Marcum  v.  Commissioners,  cited. 

Is  the  recounting  of  votes  by  the  board  of 
canvassers  a  judicial  or  ministerial  func- 
tion? In  Brazle  v.  Conmiissioners,  25  W. 
Va.  213,  Judge  Snyder  says:  "It  Is  the  duty 
of  the  county  commissioners  to  determine 
ministerially  the  result,  but  necessarily  by 
the  exercise  of  discretion  and  judgment. 
They  must  first  determine  that  the  ballots, 
poll  books,  and  certificates  before  them  are 
genuine,  and  that  they  are  certified  in  form 
and  manner  substantially  according  to  the 
requirements  of  the  statute,  or  to  correct 
and  put  or  have  them  put  In  form  if  they 
are  not  so,  and  that  they  are,  in  fact  and  in 
law,  the  returns  of  the  election.  This  in- 
volves the  exercise  of  quasi  judicial  power. 
While  the  duties  and  powers  of  the  commis- 
sioners are  mainly  ministerial,  they  are  quasi 
judicial,  so  far  as  it  is  their  duty  to  deter- 
mine whether  the  papers  laid  before  them  by 
the  clerk  and  purporting  to  be  returns  are  in 
fact  such  genuine,  intelligible,  and  authenti- 
cated returns  as  are  required  by  law.  To  the 
extent  here  indicated  a  judgment  in  the  na- 
ture of  a  judicial  function  is  necessarily  exer- 
cised; for,  if  it  be  otherwise,  the  whole  law 
is  inoperative  in  respect  to  the  power  of  the 
county  conmiissioners  to  do  any  act  what- 
ever. But,  aside  from  these  judicial  func- 
tions, the  commissioners  possess  no  discre- 
tionary powers.  Their  duties  are  purely 
ministerial."  While  the  action  of  the  board 
In  determining  whether  a  ballot  is  illegal, 
by  reason  of  its  informality  or  otherwise,  Is 
not  specifically  named  in  the  foregoing  quo- 
tation as  a  judicial  function,  it  certainly  in- 
volves the  exercise  of  as  much  discretion 
and  judgment  as  the  other  acts  specifically 
mentioned,  but  it  requires  no  extraneous  evi- 
dence.   Judge  Cooley    says:    "The    several 


boards  act  for  the  most  part  in  a  ministerial 
capacity,  and  are  not  vested  with  judicial 
powers  to  correct  the  errors  and  mistakes 
that  may  have  occurred  with  any  officer  who 
preceded  them  in  the  performance  of  any 
duty  connected  with  the  election,  or  to  pass 
upon  any  disputed  fact  which  may  affect  the 
result  Each  board  is  to  receive  the  returns 
transmitted  to  it,  if  in  due  form,  as  correct, 
and  la  to  ascertain  and  declare  the  result 
as  It  appears  by  such  returns;  and  if  other 
matters  are  Introduced  in  the  returns  than 
those  which  the  law  provides,  they  are  to 
that  extent  unofficial  and  unauthorized,  and 
must  be  disregarded.  If  a  district  or  state 
board  of  canvassers  assumes  to  reject  re- 
turns transmitted  to  it  on  other  grounds  than 
those  appearing  upon  their  face,  or  to  de- 
clare persons  elected  who  are  not  shown  by 
the  returns  to  have  received  the  requisite 
plurality,  it  is  usurping  functions,  and  its 
conduct  will  be  reprehensible,  if  not  even 
criminal.  The  action  of  such  boards  is  to  be 
carefully  confined  to  an  examination  of  the 
papers  before  them,  and  a  determination  of 
the  result  therefrom,  in  the  light  of  such 
facts  of  public  notoriety  connected  with  the 
election  as  every  one  takes  notice  of,  and 
which  may  enable  them  to  apply  such  ballots 
as  are  in  any  respect  Imperfect  to  the-  proper 
candidates  or  offices  for  which  they  are  in- 
tended, provided  the  intent  is  sufficiently  in- 
*dicated  by  the  ballot  In  connection  with  such 
facts,  so  that  extraneous  evidence  is  not  nec- 
essary for  this  purpose.  If  canvassers  re- 
fuse or  neglect  to  perform  their  duty,  they 
may  be  compelled  by  mandamus."  Oooley, 
Const  Lim.  782.  This  author  also  carefully 
marks  the  distinction  between  those  acts 
wliich  involve  extraneous  Inquiries  and  evi- 
dence and  those  which  do  not,  but  fails  to 
say  whether  the  function  in  question  is  min- 
isterial or  judicial.  In  Dunlevy  v.  County 
Court  cited.  Judge  Dent  delivering  the  opin- 
ion of  this  court  said:  'When  the  legisla- 
ture re-enacted  the  election  law  of  this  state 
In  1891,  it  undoubtedly  intended  to  take 
away  all  judicial  functions  from  the  election 
officers,  and  by  careful  provision  make  all 
their  duties  purely  ministerial,  subject  to  the 
control  of  the  writ  of  mandamus." 

Whether,  at  common  law,  the  ascertain- 
ment and  declaration  of  the  result  from  the 
returns,  including  the  ballots,  upon  a  re- 
count Is  judicial  or  ministerial,  it  seems  to 
have  been  the  Intention  of  the  legislature  to 
render  that  duty  ministerial  only,  or  to 
change  the  nature  of  the  writ  of  mandamus 
and  make  it  applicable  to  all  the  duties  of 
election  officers,  whether  ministerial  or  ju- 
dicial, and  to  enlarge  the  scope  of  the  writ 
of  mandamus,  and,  as  to  the  latter  duties, 
make  it  operate  as  a  certiorari,  and  thus 
summarily  review  the  action  of  such  officers. 
This  is  undoubtedly  true  as  to  the  duty  of  a 
board  of  canvassers  in  respect 'to  some  of- 
fices, if  certain  portions  of  the  section  are  to 
have    any    meaning.    Section    89    proceeds 
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thm:  '^If  a  circuit  court,  or  a  Judge  thereof 
m  vacation,  shall  proceed  against  any  board 
of  canvassers  by  mandamus,  or  otherwise,  to 
control,  in  any  manner,  the  action  of  said 
board  in  the  performance  of  its  duty,  under 
the  provisions  of  section  68  of  this  chapter, 
in  any  case  concerning  the  election  of  a  mem- 
ber of  the  house  of  delegates,  or  a  state  sena- 
tor, and  shall  fail  to  enter  a  final  order  in 
such  proceedings,  settling  all  questions  pre- 
sented therein,  within  15  days  from  the  com- 
mencement of  such  proceedings,  unless  dh- 
layed  by  proceedings  of  the  supreme  court 
of  appeals,  or  a  Judge  thereof  in  vacation, 
the  same  shall  be  dismissed."  In  another 
place  this  section  reads:  "A  mandamus  shall 
lie  from  the  supreme  court  of  appeals,  or  any 
one  of  the  Judges  thereof  in  vacation,  re- 
turnable before  such  court,  to  compel  any 
oiScer  herein  to  do  and  perform  legally  any 
duty  herein  required  of  him."  If,  by  man- 
damus, a  circuit  court  may  control  the  ac- 
tion of  the  board  of  canvassers  "in  the  per- 
formance of  its  duty,  under  the  provisions  of 
section  68,'*  respecting  the  election  of  a  mem- 
ber of  the  house  of  delegates  or  a  state  sena- 
tor, it  can  most  assuredly  do  so  in  respect  to 
any  other  officer.  If  the  writ  of  mandamus 
will  lie  from  the  supreme  court  to  compel 
such  officers  to  perform  legally  their  duty, 
no  reason  is  perceived  why  the  legislature 
should  not  have  Intended  the  writ  to  operate 
in  the  same  way  when  issued  by  a  circuit 
court,  or  a  Judge  thereof  In  vacation.  While 
there  have  been  some  expressions  of  doubt 
as  to  the  Jurisdiction,  this  court  has  declared 
in  two  cases  that  mandamus  is  the  proper 
remedy,  and  in  another  has  exercised  the  Ju- 
risdiction. The  question  being  one  of  rem- 
edy, these  precedents  ought  to  be  regarded 
as  conclusive  of  it 

Another  contention  is  that  as  the  board  of 
canvassers,  at  the  time  of  the  Issuance  of  the 
writ,  had  completed  the  recount,  declared  the 
result,  issued  a  certificate  of  election,  and 
finally  adjourned,  such  writ,  even  if  proper 
during  the  progress  of  the  recount  or  before 
the  completion  thereof,  was  then  improper, 
because  the  board  was  then  functus  oflicio. 
Upon  this  question  Judge  Cooley  says: 
"Though  as  the^e  boards  are  created  for  a 
single  pui'pose  only,  and  are  dissolved  by  an 
adjournment  without  day,  it  has  been  held 
that,  after  such  adjournment,  mandamus 
would  be  inapplicable,  inasmuch  as  there  is 
no  longer  any  board  which  can  act.  But  we 
should  think  the  better  doctrine  to  be  that, 
if  the  board  adjourn  before  a  legal  and  com- 
plete performance  of  their  duty,  mandamus 
would  lie  to  compel  them  to  meet  and  per- 
form it."  Cooley.  Const.  Llm.  784.  The  case 
of  Rosenthal  v.  Bdard  (Kan.  Sup.)  32  Pac. 
129.  19  L.  R.  A.  157,  is  cited  by  counsel  for 
plaintiffs  in  error  In  support  of  this  conten- 
tion. In  that  case,  the  clerk  of  the  county 
court.  111  transmitting  the  returns  to  the  state 
board  of  canvassers,  by  accident,  mistake,  or 
design,  ,transposed,the  totals  of  the  votes  re- 


ceived by  two  opposing  candtdalee  for  the 
house  of  representatives,  and  thereby  certi- 
fied that  the  man  who  had  not  been  elected 
had  been.  Before  this  mistake  was  discov- 
ered, the  state  board  of  canvassers  met  and 
canvassed  the  returns,  including  this  wrong 
abstract,  declared  the  result,  and  finally  ad- 
journed. About  three  weeks  after  the  ad- 
journment, the  clerk  of  the  county  court  sent 
up  another  certificate,  with  the  correct  re- 
turns, stating  that  his  former  abstract  was 
incorrect  and  erroneous.  The  supreme  court 
of  Kansas  held  that  mandamus  would  not 
lie  to  compel  the  board  to  reconvene  and  cor- 
rect this  mistake,  because  it  had  legally  and 
completely  performed  its  duty,  for  the  rea- 
son that  it  had  acted  upon  the  returns  from 
all  the  counties  and  without  any  notice  of 
any  error  in*  any  of  them.  So  far  as  the 
members  of  the  board  knew,  the  certificate 
from  the  county  in  question  was  correct. 
But  the  court  says:  "If  no  abstract  from 
Haskell  county  had  been  received  by  the  sec- 
retary of  state  before  the  final  adjournment 
of  the  board,  on  December  1,  1892,  and  if  the 
state  board  had  had  no  abstract  or  returns 
before  them  from  Haskell  county  to  act  upon, 
it  is  possible  that  under  the  decision  of  Lewis 
V.  Commissioners,  16  Kan.  102,  mandamus 
would  lie,  upon  the  ground  that  only  a  par- 
tial canvas  had  been  made.  But  that  is  not 
this  c^e."  The  court  goes  on  and  remarks 
that  the  abstract  was  incorrect,  but  had 
come  from  the  proper  officer,  was  signed  and 
certified  by  him,  was  duly  authenticated  by 
him,  was  not  challenged  or  objected  to.  and 
there  was  nothing  in  the  returns,  or  in  the 
manner  in  which  they  were  transmitted  or 
received,  to  cause  suspicion,  or  to  demand 
any  other  action  thereon  than  is  usual  and 
customary  in  such  cases.  Here  Is  a  plain  in- 
timation from  that  court  that,  if  it  had  been 
shown  that  the  state  board  of  canvassers  had 
not  legally  performed  their  duties,  manda- 
mus would  have  applied,  and  they  could 
have  been  reconvened  thereby  and  compelled 
to  do  their  duty.  In  Alderson  v.  Commis- 
sioner, 32  W.  Va.  454,  9  S.  E.  8G3,  the  pro- 
ceeding was  by  certiorari,  and  this  defense 
was  there  set  up;  but  the  court  held  that  it 
was  untenable,  and  that  the  board  could  be 
reconvened,  and  the  cause  remanded  to  tbem 
for  further  proceedings,  although  they  had 
finally  adjourned. 

These  views  result  in  the  conclusion  that 
the  provisions  of  section  34  of  chapter  3  of 
the  Code,  requiring  the  names  of  all  persons 
for  whom  the  voter  desires  to  vote  to  be  In 
one  of  the  columns  on  the  ballot  sheet,  are 
mandatory;  that  any  departure  therefrom  in- 
validates thfe  ballot;  that  the  writ  of  man- 
damus from  a  circuit  court  or  a  Judge  there- 
of in  vacation  lies  to  compel  a  board  of  can- 
vassers to  perform  legally  its  duties;  and 
that  by  such  writ  they  may  be  reconvened, 
after  adjournment,  and  comp^ed  to  correct 
errors  committed  by  them  in  the  discharge 
of  their  duties.    The  Judgment  and  order  of 
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tli«  circuit  cmirtof  Fayette  CQunty.  entered 
in  this  case  December  3,  1900,  must  there- 
fore be  aiQirmed. 

*  • 

I  10?:T,  J.  I  caimot  concur  Ip  defeating 
the  plainly-expressed  will  of  the  people,  un- 
less in  submlsijion  to  a  positive,  nneciuivocal 
enactment  of  the  legislature,  as  to  the  mean^ 
Ing  of  which  reasonaible  minds  learned  in 
the  law  cannot  differ.  In  cases  where  the 
legislative  enactment  is  eyldently  suscepti- 
ble of  two  constructions,  depending  on  the 
political  bias  of  the  construing  mind,  the 
will  of  the  people  should  aolve  all  doubts  in 
their  favor.  This  is  a  case  strictly  of  this 
character.  The  legislative  enactment  being 
uncertain  and  silent  wherein  it  could  easily 
have  been  made  certain  and  positive,  the 
people  took  the  advice  of  those  learned  in 
the  law  and  followed  it  The  returns  of  the 
precinct  commissioners,  and  the  ascertain- 
ment of  the  canvassing  board  on  recount  de- 
manded, showed  the  election  of  the  Demo- 
cratic candidate  by  a  fair  majority  over  the 
Republican.  The  will  of  the  people  was 
plain.  The  circuit  Judge,  however,  proceed- 
ed to  overthrow  It,  UDt  because  from  the 
face  of  certain  ballots  the  choice  for  sherilC 
was  not  plain,  but  because  the  voter  had 
permitted  the  names  of  certain  candidates 
for  offices,  in  nowise  affecting  the  sheriffalty, 
to  remain  in  the  Republican  column  uneras- 
ed; thereby  holding  that,  because  the  voters 
did  not  erase  all  the  names  of  the  candidates 
for  all  the  offices  in  the  Republican  column, 
their  votes  could  not  be  counted  for  sheriff, 
although '  they  did.  erase,  the  name  of  the 
Republican  candidate,  and  plainly  indicated 
their  intention  to  vote  for  the  Democratic 
candidate.  The  Judge  then  proceeda  to  re- 
ject iei  sufficient  number  of  votes  to  change 
the  result  of  the  election.  Thus  Is  the  will 
of  the  people  nullified  and  the  will  of  the 
circuit  Judge  substituted  theri^for.  ^hia 
court  sustains  the  finding  of-  the  circuit 
Judge,  rather  than  that  of  the  election  offi- 
cers. No  reasoning,  however  learned,  spe- 
cious, or  often  repeated,  can  makd  wrong 
right,  or  right  wrong,  although,  because,  of 
the  temporary  power  of  the  reasoner,  ^t  may 
place  "right  upon  the  scaffold  and  wrong 
upon  the  throne."  It  is  conceded  in  the 
court's  opinion-  that  the  construction  'Of  the 
law  by  the  election  officers  charged  with  the 
duty  of  executing  it  should  not  be  overruled, 
except  for  cogent  reasons.  The  word  *'co- 
gent,'*  here  used,  may  be  made  to  mean 
Just,— that  is,  consistent  vrith  abstract  Jus^ 
tice,— or  merely  plausible.  Justified  by  politi- 
cal expediency.  The  latter  meaning  is  often 
confounded  with  the  former  by  him  whose  , 
mental  bias  is  such  that  he  is  unable  to  dis- 
criminate between  them.  This  may  result 
from  a  defect  of  i^udgment^  rather  than  an 
erroT  of  the  heart,  and  be  the  outcome  of 
pure  or  selfish  motives.  Some  persons  are 
totally  incapable  of  administering  abstract 
Justice,    when   they   have  any   interest   at 


stake,  however  remote.  They  are  to  be  pit- 
ied with  a  fellow-feeling  pity,  rather  than 
condemned;  for  they  labor  under  a  natural 
mental  blindness,  which  prevents  a  clear  con- 
ception of  the  truth.  For  this  cause  the 
uniform  decisions  of  the  courts  of  ail  lands, 
from  the  highest  to  the  lowest,  have  tacitly 
established  a  rule  of  practice  as  firmly  as 
any  rule  of  law;  and  this  is  that  in  all  po- 
lltical  cases  a  political  conclusion.  If  plausi- 
ble, will  prevail  over  abstract  Justice.  There 
have  been  notable  exceptions  to  this  rule, 
sufficient  in  number  to  prove  it;  but  they 
are  not  so  numerous  as  the  stars  in  the 
heavens  or  the  sands  on  the  seashore. 
Whether  this  case  comes  under  the  rule  or 
the  exceptions  is  for  the  people  to  decide. 
Ordinary  courts  cannot  be  expected  to  arise 
to  such  sublime  heights  of  Justice.  To  do 
^.  is  to  court  political  martyrdom  at  the 
hands  of  political  associates.  Occasionally 
an  exalted  attempt  is  made  to  overthrow  the 
rule,  only  to  result  in  wormwood  and  gall. 
The  people  act  on  it  presumptively,  yet  when 
an  opportunity  affords  they,  sometimes  ad- 
minister a  wholesome  rebuke  to  its  too 
strict  adherents,  while  lesser  offenders  may 
go  unpunished  or  apparently  receive  a  rich 
reward  for  party  fealty.  Such  is  human  Jus- 
tice, and  as  such  it  must  be  accepted  and 
submitted  to  until  the  time  of  the  restitution 
of  all  things,  when  the  crooked  shall  be 
made  straight,  for  to  overcome  it  is  a  super- 
human task.  When  men  learn  that  to  do 
Justice  is  better  than  to  win  victories  by  in- 
justice, this  rule  will  perish  away,  but  not 
until  then.  It  is  better  than  that  confusion 
should  continue  to  prevail  in  our  elections 
that  the  questions  here  raised  should  be  set- 
tled according  to  precedent,  though  settled 
unjustly,  although  it  is  better  still  if  they 
are  settled  Justly. 


(99  Va.  626) 

KING  V.  NORFOLK  &  W.  RY.  CO. 

(Supreme  Coart  of  Appeals  of  VlrgiDia.    Sept. 

12,  1901.) 

DEEDS— CONSTRUCTION— CONDITIONS    StTB- 

SBQUQNT—EJBCTMfiNT— STATUTES. 
1.  A  j.udgment  sustainiug  a  demurrer  to  both 
the  declaration  and  bill  of  particulars  will  DOt 
be  reversed  for  having  included  both,  where 
the  counsel  agreed  in  wi'itiug  that  the  case  as 
made  by  both  should  be.  considered. 
^  2.  A  suit  construing  certain  deeds  and  the 
rights  of  the  i)arties  thereunder  will  not  be 
considered  res  judicata  of  an  action  of  eject- 
ment founded  on  an  alleged  breach  of  the  con- 
ditions in  the  deeds. 

3.  Two  deeds  dated  1848  and  1852,  conveying 
land  to  a  railroad  company,  contained  provi- 
sions that  the  company  should  have  no  right 
to  sell  or  convey  the  land  to  any  other  person, 
or  to  use  any  portion  of  the  land  for  anv  pur- 
poses other  than  those  strictly  connected  wititi 
the  business  of  the  road,  with  no  right  to  erect 
any  buildings  on  the  lend  for  residence  of  the 
agents  or  servants  of  the  company.  An  action 
of  ejectment  was  brought  by  the  alienee  of  the 
grantor  on  the  ground  that  the  provisions  were 
conditions  subsequent,  and  had  been  breached, 
entitling  him  to  a  re-entry.    Held,  that  the  pro- 
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visions  were  covenants,  and  not  conditions  sub- 
sequent, and  hence  an  action  of  ejectment  was 
properly  dismissed  as  not  the  proper  remedy 
for  breach  of  covenant. 

4.  Code,  §  2730,  declares  that  ijlaintiff  in 
ejectment  shall  state  whether  he  claims  in  fee, 
for  life,  or  for  years,  specifying  the  duration  of 
his  term;  and  section  2748  provides  that  the 
verdict  in  such  suit  shall  specify  the  estate 
found  in  the  plaintiff.  Held-  that,  where  plain- 
tiff's estate  was  only  a  right  to  use  land  con- 
veyed to  a  railroad  company  until  the  company 
should  desire  to  use  the  same  for  railroad  pur- 
poses, his  estate,  being  one  for  an  indefinite 
period,  which  period  was  not  capable  of  being 
stated,  was  not  an  estate  for  which  ejectment 
would  lie  under  such  sections^ 

Error  from  corporation  court  of  Bristol. 

Action  by  Joseph  L.  King  against  the  Nor- 
folk &  Western  Railway  Company.  From  a 
judgment  in  favor  of  defendant,  plaintiff 
brings  error.    Affirmed. 

Bullitt  &  Kelly,  D.  D.  Hull,  Jr.,  and  Curtin 
&  Haynes,  for  plaintiff  in  error.  Jos.  I.  Do- 
ran  and  Fulkerson,  Page  &  Hurt,  for  defend- 
ant In  error. 

HARRISON,  J.  This  action  of  ejectment 
was  brought  to  recover  the  possession  of  cer- 
tain real  estate  in  the  city  of  Bristol.  The 
declaration  is  in  the  usual  forni,  and  unex- 
ceptionable on  demurrer.  In  response  to  the 
demand  of  the  defendant,  and  in  pursuance 
of  the  court's  order  requiring  the  same,  the 
plaintiff  Bled  a  statement  or  bill  of  particu- 
lars setting  forth  fully  the  grounds  of  his 
claim.  The  demurrer  was  directed  to  the 
declaration  and  the  bill  of  particulars  as  be- 
ing insufficient  in  law.  This  court  has  held 
that  the  bill  of  particulars  required  by  sec- 
tion 3248  of  the  Code  is  no  part  of  the  dec- 
laration, and  a  demurrer  will  not  lie  for  de- 
fects in  such  bill.  George  Campbell  Co.  v. 
Angus,  91  Va.  438,  22  S.  B.  167.  Under  this 
ruling  it  would  be  necessary  to  reverse  the 
Judgment  of  the  trial  court  sustaining  the 
demurrer,  but  for  the  agreement  in  writing 
between  counsel,  filed  with  the  record,  that 
we  may  consider  on  demurrer  the  case  made 
by  the  declaration  as  supplemented  by  the 
bill  of  particulars. 

Considering  the  case  thus  made,  we  are 
of  opinion  that  the  defendant  In  error  cannot 
rely  upon  the  case' of  King  v.  Railroad  Co., 
90  Va.  210,  17  S.  E.  868,  as  an  adjudication  of 
all  the  questions  raised  In  this  litigation. 
The  scope  of  that  decision  was  to  construe 
the  deeds  of  1848  and  1852,  and  the  rights  of 
the  grantor  and  grantee  thereunder,  irre- 
spectiye  of  any  allegation  of  a  breach  by 
the  grantee  of  the  alleged  conditions  of  the 
deeds.  See  pages  215  and  ^17  of  the  comet's 
opinion,  and  pages  870,  871,  17  S.  E. 

The  gravamen  of  the  complaint  in  this 
case  is  alleged  breaches  of  conditions  in  the 
deeds,  which,  it  Is  insisted,  entitle  the  plain- 
tiff in  error  to  an  absolute  recovery  of  all  the 
premises. 

It  appears  from  the  bill  of  particulars  that 
about  50  years  ago,  by  two  separate  deeds, 

mes  King,  Sr.,  through  whom  the  plaintiff 


in  error  claims  title,  convesred  to  tlie  Yir* 
ginla  &  Tennessee  Railroad  Company,  the 
pi'edecessor  in  tiUe  of  the  defendant  in  error, 
the  lands  now  in  controversy,  fOT  railroad 
purposes.  The  two  deeds  referred  to '  are 
dated,  respectively,  June,  1848»  and  June, 
1852,  and  the  language  material  to  the  pres- 
ent consideration  is  as  follows: 

First  deed:  "Proviied,  however,  that  the 
said  company  shall  have  no  power  to  sell  or 
convey  said  land  to  any  other  person,  nor 
shall  the  said  company  have  the  right  to  use 
any  portion  of  said  land  for  any  other  pur- 
poses than  those  fitrietly  connected  with  the 
business  of  the  road,  nor  sball  said  company 
have  the  right  to  erect  any  buildings  on  said 
land,  designed  for  residence  for  the  agents  or 
servants  of  the  company  or  for  any  other 
person." 

Second  deed:  "Provided,  however,  that  the 
said  company  shall  have  no  power  to  s^l  and 
convey  said  land,  or  any  portion  of  it,  to 
any  other  person  whatsoever;  nor  shall  they 
have  the  right  to  use  any  portion  of  said 
land  for  any  other  purpose  than  those  strict- 
ly connected  with  the  business  of  the  rood.** 

The  contention '  of  the  plaintiff  in  error  is 
that  these  provisioBs*  taken  together,  consti- 
tute conditions  subsequent,  the  nonfulfillment 
of  which  results  in  a  forfeiture  of  the  estate, 
giving  the  grantor  the  right  to  re-ent»  and 
possess  himself  of  his  former  estate;  and 
that  this  right  has  passed  to  the  plaintiff  in 
error  as  alienee  of  the  original  grantor. 
•  Conditions  subsequent  are  not  favored  in 
law,  because  they  tend  to  destroy  estates. 
When  relied  upon  to  woris  a  forfeiture,  they 
must  be  created  by  express  terms  or  clear 
implication,  and  are  strictly  construed.  If  it 
be  doubtful  whether  a  clause  in  a  deed  be  a 
covenant  or  a  condition,  the  courts  will  in- 
cline against  the  latter,  and  adopt  the  more 
benignant  construction  upholding  the  instru- 
ment, and  leaving  the  pffli:les  to  pursue  their 
appropriate  remedies  for  the  breach  of  cov- 
enant.   4  Kent,  Comm,  pp.  129,  130. 

We  are  of  opinion  that  the  language  em- 
ployed in  the  deeds  under  consideration  Is 
apt  language  to  create  a  fee  simple,  and  that 
the  superadded  words,  under  the  authorities, 
amount  to  covenants,  rather  than  conditions. 
The  deeds  are  not  voluntary,  as  contended, 
but  are  based  upon  the  benefits  to  accrue  to 
the  reserved  property  of  the  grantor  by  rea- 
son of  the  use  of  the  granted  premises  as  a 
railroad  terminal;  hence  they  must  be  in- 
terpreted as  any  other  deeds  based  upon  a 
valuable  consideration.  The  language  is  to 
be  taken  most  strongly  against  the  grantor, 
and  most  favorably  to  the  grantee. 

The  stipulation  against  alienation  does  not, 
as  contended,  constitute  the  estate  granted  a 
fee  qualified  or  base  fee.  Such  an  estate  is 
one  that  may,  by  its  limitation,  continue  for- 
ever, but  has  a  qualification  annexed  in  pur- 
suance of  which  it  may  be  determined  at 
any  moment.    2  Minor,  Inst  87. 

The  law  favors  the  free  alienation   and 
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transfer  of  property,  and  it  la  not  a  strained 
construction  to  hold  that  an  alienation  by 
one  railroad  company  to  another,  for  the 
purposes  originally  contemplated  by  the  gran- 
tor, would  not  violate  the  spirit  of  the  in- 
strument. The  question  that  such  an  alien- 
ation does  not  worlL  a  forfeiture  in  this  casef 
has  been  adjudicated  by  the  former  decision 
of  King  V.  Railroad  Co.,  90  Va.  210.  17  S.  E. 
868,  for  that  suit  was  by  the  predecessor  in 
title  to  the  present  plaintifiC,  and  against  an 
alienee  of  the  original  grantee. 

The  Intention  of  tlie  parties  to  the  instru- 
ment is  of  controlling  efficacy.  4  Kent, 
Ck>mm.  p.  132.  In  ascertaining  the  intention 
of  James  King,  Sr.,  it  is  to  be  observed  that 
neither  deed  contains  a  clause  of  re-entry. 
While  the  presence  of  a  clause  of  re-entry  is 
not  essential  to  the  creation  of  a  condition 
subsequent,  the  absence  of  such  a  clause,  in 
connection  with  other  circumstances,  tends 
to  sustain  the  construction  that  a  covenant, 
rather  than  a  condition,  was  intended.  There 
being  no  clause  of  re-entry,  we  are  left  un- 
trammeled  to  ascertain  the  intention  of  the 
parties  hi  the  light  of  all  the  circumstances 
surrounding  them  at  the  date  of  the  execu- 
tion of  the  deeds,  as  disclosed  by  the  deeds 
themselves  and  by  the  facts  set  forth  in  the 
bill  of  particulars. 

In  the  light  of  these  sources  of  information, 
and  of  the  authorities,  we  are  of  opinion  that 
by  the  deeds  in  question  James  King,  Sr.,  in- 
tended, without  thought  of  a  possible  re- 
verter to  himself,  to  establish  upon  the  land 
granted  a  railroad  terminal,  the  prime  ob- 
ject being  to  enhance  the  value  of  his  re- 
maining lands  lying  adjacent  to  those  grant- 
ed; that  the  parties  did  not  pn^ose,  by  the 
language  of  the  deeds,  to  create  technical  con- 
ditions, a  breach  of  which  would  work  a  for- 
feiture of  the  estate,  but  only  intended  to 
create  such  restrictions  as  were  thought  nec- 
essary to  regulate  and  to  secure  their  perma- 
nent occupancy  strictly  for  railroad  purposes. 
In  this  connection  it  maybe  remarked  that  the 
uses  to  which  the  property  has  been  put,  as 
set  out  in  the  bill  of  particulars,  appear  to  be 
all  connected  with  the  business  of  the  de- 
fendant company. 

The  fact  that  in  the  original  litigation  the 
plaintifP  did  not  rely  upon  the  alleged  grounds 
of  forfeiture,  then  existing,  which  are  now 
insisted  upon,  is  significant,  in  that  it  shows 
the  construction  placed  by  the  parties  upon 
the  deeds  at  that  time,  and  such  construction 
is  entitled  to  weight  when  the  language  em- 
ployed is  ambiguous,  and  the  intention  of  the 
parties  is  the  subject  of  inquiry.  The  con- 
clusion being  that  covenants,  and  not  condi* 
tlons,  were  contemplated,  it  follows  that  the 
demurrer  was  properly  sustained,  as  eject- 
ment does  not  lie  for  the  breach  of  a  cove- 
nant. 

Under  paragraph  7  of  the  bill  of  particulars 
it  is  claimed  that  portions  of  the  land  In 
question  are  not  now,  %nd  never  have  been, 
used  by  the  defendant  railroad  company,  and 


that  the  plaintiff  is  entitled  to  tbefar  posses- 
sion under  the  deeds,  as  construed  by  this 
court  in  its  former  decision,  and  has  the 
right  to  recover  such  unused  portions  in  this 
action.  In  the  former  case  the  deeds  in  ques- 
tion, which  are  made  part  of  the  bill  of  par- 
ticulars, were  construed,  and  the  rights  of  the 
parties  thereunder  clearly  defined  and  settled, 
particularly  with  respect  to  the  right  of  the 
grantor  to  the  use  of  that  portion  of  the  land 
not  used  by  the  defendant  company,  the  court 
holding  that  "the  deeds  in  question  were 
valid  conveyances,  and  should  be  construed 
together.  That  they  invest  the  grantee  with 
a  fee-simple  title  to  the  land  of  the  grantor 
covered  or  embraced  by  them,  or  either  of 
them,  subject  to  certain  restrictions  and  res- 
ervations. •  •  •  That  under  the  reserva- 
tion in  the  deed  of  the  grantor  to  use  any 
portion  of  the  land  not  required  by  the  rail- 
road company  for  its  purposes,  yielding  pos- 
session thereof  whenever  required  or  needed 
for  the  purposes  of  said  company,  the  grantor 
or  those  claiming  imder  him  have  no  right 
to  make  any  permanent  changes  in  the  prop- 
erty, but  merely  to  use  it  in  the  condition  in 
which  it  is,  to  cultivate  and  take  from  it 
such  products  as  It  may  yield,  and  for  that 
purpose  he  may  inclose  the  part  so  cultivat- 
ed, provided  that  the  part  so  cultivated  is  not 
needed  by  the  railroad  company  for  any  of 
its  purposes;  and  provided,  further,  that  no 
inclosure  shall  interfere  with  the  rights  of 
the  railroad  company  In  the  use  of  the  re- 
mainder of  the  land  conveyed;  but  the  gran- 
tor has  no  right  to  place  any  of  said  land  in 
such  a  condition  that  he  cannot  yield  it  up  in 
the  condition  in  which  he  received  it,  when 
it  is  needed  for  the  purposes  of  the  railroad 
company.  •  ♦  •  It  was  the  intention  and 
legal  operation  of  the  deed  to  grant  and  to 
acquire,  respectively,  land  to  be  subsequently 
used  as  the  needs  and  enterprise  of  the  gran- 
tee should  develop.  The  grantor's  use  is,  by 
the  express  terms  of  the  deeds,  subject  at 
any  and  all  times  to  the  right  of  the  grantee 
to  take  possession  whenever  the  lands  should 
be  needed  by  the  company."  King  v.  Rail- 
road Co.,  90  Va.  210,  17  S.  B.  868. 

The  claim  made  by  the  declaration  is  to 
the  whole  premises  in  fee  simple  absolute, 
while  the  claim  asserted  under  clause  7  of 
the  bill  of  particulars  is  to  the  use  of  that 
portion  of  the  land  not  required  by  the  de- 
fendant company  for  its  purposes.  Under  the 
construction  put  upon  the  deeds  by  the  for- 
mer decison,  the  plaintiff  in  error  could  only 
assert  a  right  to  the  mere  use  of  the  unem- 
ployed lands,  and  that  for  an  uncertain  and 
indeterminate  period,— only  until  the  same 
might  be  required  by  the  defendant  for  its 
purpose;  an  indefinite  time,  which  could  not 
be  stated  in  advance. 

-^  Section  2730  of  the  Code  provides  that  "the 
plaintiff  shall  state  [1.  e.  in  his  declaration] 
whether  he  claims  in  fee  or  for  life,  or  the 
life  of  another,  or  for  years,  specifying  such 
lives  or  the  duration  of  such  term,  and  when 
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he  claims  an  undivided  ^are  or  interest  he 
shall  state  the  same."  ' 

Section  2748,  following  the  language  of 
2730,  provides  that  **the  verdict  shall  also 
specify  the  estate  found  In  the  plaintiff, 
whether  it  be  in  fee  or  for  life,  stating  for 
whose  life,  or  whether  it  be  a  term  of  years 
and  specifying  the  duration  of  such  term." 

The'  plaintiff  in  error  does  not  assert  title 
to,  and  under  the  deeds  as  heretofore  con- 
strued cannot  assert  title  to,  any  such  estate 
Hs  is  contemplated  by  these  sections,  and 
therefore  cannot  maintain  ejectment  to  re- 
cover the  right  to  the  use  of  the  land  in  ques- 
tion. 

Upon  the  whole  case,  the  Judgment  must 
be  affirmed. 

Affirmed. 


(99  Va.  640) 

SUPERVISORS  OF  WASHINGTON  COUN- 
TY  V.   SALTVILLE  LAND  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

12,  1901.) 

TAXATION  —  HIGHWAY    PURPOSES  —  SCHOOL 
PURPOSES— STATUTES. 

1.  As  Const,  art.  7,  §  2,  authorizing  the  coun- 
ty board  of  supervisors  to  fix  the  county  levy, 
does  not  speciUcaliy  authorize  the  board  to  im- 
pose a  road  tax  for  county  purposes  as  part  of 
such  levy.  Acts  1895-96,  p.  290,  exempting 
property  in  a  certain  town  from  all  road  taxes, 
providing  the  town  kept  the  roads  and  streets 
in  good  condition,  was  valid. 

2.  Canst  art.  8,  §  8,  provides  that  the  gen- 
eral assembly  shall  apply  certain  taxes  to  the 
school  fund  for  the  benefit  of  all  children  in 
the  state,  and  that  each  county  and  public 
free-school  district  may  raise  additional  sums 
by  a  tax  on  property  for  school  purposes. 
Code,  §  833,  as  amended  (Pollard's  Supp<  p. 
89),  authorizes  the  board  of  supervisors  of  each 
county  to  levy  a  tax  on  all  property  in  the 
county  assessed  with  state  taxes.  Heidi,  that  a 
county  board  of  supervisors  bad  authority  to 
levy  a  tax  for  county  public-school  purposes, 
and  that  Acts  1895-9U,  p.  290,  exempting  prop- 
erty within  a  certain  town  in  the  county  from 
all  school  taxes,  provided  the  town  maintained 
its  own  schools,  was  void,  the  town  being  part 
of  the  county  for  county  purposes. 

Error  from  circuit  court,  Washington 
county. 

Action  by  the  Saltville  Land  Company 
against  the  supervisors  of  Washington  coun- 
ty. B'rom  a  Judgment  In  favor  of  plaintiff, 
defendant  brings  error.    Reversed. 

Honaker  &  Button,  for  plaintiff  in  error. 
White  &  Penn,  for  defendant  in  error. 

BUCHANAN,  J.  By  section  2  of  the  char- 
ter of  the  town  of  Saltville,  the  territory 
within  its  corporate  limits,  which  is  partly  in 
the  county  of  Washington  and  partly  in  the 
county  of  Smyth,  is  made  a  separate  road 
and  school  district,  and  all  persons  and  prop- 
erty therein  declared  to  be  exempt  from  all 
road  taxes,  taxes  for  the  support  of  the  poor, 
and  from  county  and  district  public  school 
purposes,  provided  the  town  keeps  its  streets 
and  alleys  and  the  public  roads  within  its 
limits  in  good  order,  supports  its  own  poor. 


and  maintains  Its  own  public  s(diool8.    Acta 
1895-96,  p.  290. 

The  authorities  of  the  county  of  Washing- 
ton, denying  the  validity  of  so  much  of  the 
charter  provision  of  the  town  as  exempted 
the  property  within  its  limits  from  taxation 
^or  county  purposes,  assessed  the  same  with 
taxes  for  the  year  1899. 

To  be  relieved  from  such  assessment  on  its 
land,  the  defendant  in  error  made  an  appli- 
cation to  the  county  court  of  Washington 
county.  That  court  denied  the  relief  sought, 
but  upon  a  writ  of  error  its  judgment  was 
reversed  by  the  circuit  court,  and  the  de- 
fendant in  error  exonerated  from  the  pay- 
ment of  taxes  assessed  on  its  land  for  coun- 
ty road  and  county  public-school  purpos^^. 

To  that  Judgment  this  writ  of  error  was 
awarded. 

It  seems  to  be  well  settled  that  the  general 
assembly,  in  the  absence  of  constitutional  re- 
strictions, may  Impose  upon  a  taxing  district, 
such  as  a  town,  the  duty  of  keeping  In  re^Ir 
the  streets  and  roads  within,  and  relieve  it 
from  taxation  for  roads  without.  Its  limits. 

When  the  nature  of  the  case  does  not  con- 
clusively fix  it,  says  Judge  Cooley,  the  power 
to  determine  what  shall  be  a  taxing  dis- 
trict for  any  particular  burden  is  purely  a 
legislative  power,  and  not  to  be  interfered 
with  or  controlled,  except  as  it  may  be  lim- 
ited or  restrained  by  constitutional  provi- 
sions. The  right  to  do  this  where  the  con- 
stitution has  intertK)sed  no  obstacle  la  d<^ 
dared  to  be  not  now  open  to  controversy,  if, 
indeed.  It  ever  was.  The  legislature  Judges 
finally  and  conclusively  upon  all  question  of 
policy,  as  ft  may  also  upon  all  questions  of 
fact  which  are.  involved  in  the  determination 
of  a  taxing  district  Cooley,  Tax*n,  pp.  149, 
150. 

This  statement  of  the  rule  is  fully  sns- 
tained  by  the  decided  cases  and  text  writers. 
Desty.  Tax*n,  §  58,  p.  276,  etc.;  Burroughs, 
Tax'n,  §  272;  2  Dill.  Mun.  Corp.  (4th  Ed.)  § 
737.  See  Langhome  ▼.  Bobhison,  20  Orat. 
661. 

There  is  nothlhg  In  the  constitution  which 
prohibits  or  prevents  the  general  assembly 
from  Incorporating  a  town  whose  territory 
lies  in  two  counties,  or  from  making  tlie 
town  a  separate  road  district,  and  declaring 
that  the  lands  lying  within  the  town  shall 
be  exempt  from  taxes  for  roads  lying  without 
the  town  upon  condition  that  it  keeps  up  Its 
•own  streets  and  alleys  and  the  public  roads 
within  its  limits. 

'  It  Is  conceded  by  the  board  of  supervisors 
that  there  is  no  express  provision  ot  the  con- 
stitution which  authorizes  them  to  Impose  a 
county,  road  tax,  but  it  Is  argued  that  the 
county  levies  are  made  up  In  part  of  county 
road  taxes,'  and  as,  by  section  2,  art  7,  of 
the  constitution,  they  are  authorized  to  fix 
the  county  levies,  therefore  they  have  a  con- 
stitutional right  to  impose  a  road  tax  for 
county  purposes  which  cannot  be  taken  away 
by  the  general  assembly. 
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If  the  constitution  had  declared  what  tax- 
es should  constitute  county  levies,  and  road 
taxes  had  been  one  of  them,  there  would  be 
much  force  in  the  contention  made;  but  the 
constitution  does  not  so  declare,  and,  in  the 
absence  of  any  express  constitutional  provi- 
sion authorizing  the  board  of  supervisors  to 
levy  taxes  for  county  road  purposes,  it  can- 
not be  said  that  the  provision  of  the  char- 
ter of  the  town  exempting  the  property  with- 
in its  limits  from  county  taxation  for  road 
purposes  Is  unconstitutional. 

We  are  of  opinion,  therefore,  that  the  dr- 
oult  court  did  not  err  in  holding  that  the  land 
of  the  defendant  in  error  was  not  liable  for 
the  road  taxes  assessed  upon  It  by  the  coun- 
ty. 

The  next  question  Is,  was  it  liable  for  coun- 
ty public-school  taxes? 

Section  8,  art'  8,  of  the  constitution,  pro- 
vides that  **the  general  assembly  shall  apply 
the  annual  interest  on  the  literary  fund,  the 
capitation  tax  provided  for  by  this  consti- 
tution for  public  free-school  purposes,  and  an 
annual  tax  upon  the  property  of  the  state 
of  not  less  than  one  mill  nor  more  than  five 
mills  on  the  dollar,  for  the  equal  benefit  of 
all  the  people  of  the  state,  the  number  of 
children  between  the  ages  of  five  and  twenty- 
one  years,  in  each  public  free-school  district, 
being  the  basis  of  such  division.  Provision 
shall  be  made  to  supply  children  attending 
the  public  free  schools  with  necessary  text- 
books, in  cases  where  the  parent  or  guardian 
Is  unable,  by  reason  of  poverty,  to  furnish 
them.  Each  county  and  public  free-school 
district  may  raise  additional  sums  by  a  tax 
on  property  for  the  support  of  public  free 
schools.  All  unexpended  sums  of  any  one 
year  in  any  public  free-school  district  shall  go 
Into  the  general  school  fund  for  redl vision  the 
next  year:  provided,  that  any  tax  author- 
ized by  this  section  to  be  raised  by  counties 
or  school  districts  shall  not  exceed  five  mills 
on  a  dollar  in  any  one  year,  and  shall  not  be 
subject  to  redivision,  as  hereinbefore  pro- 
vided." 

By  this  section  It  Is  made  the  duty  of  the 
general  assembly  to  provide  a  state  fund  for 
the  public  free  schools  of  the  state,  and  as 
one  of  the  means  for  raising  it  the  general 
assembly  is  required  to  Impose  a  tax  ui)on 
property.  This  section  also  conferred  upon 
each  county  and  public-school  district  the 
power  to  raise  additional  sums  for  public- 
school  purposes  by  a  taxation  upon  property. 
The  legislature  gave  efPect  to  these  provi- 
sions of  the  constitution  by  imposing  a  state 
public-school  tax,  and  by  providing  such  ma- 
chinery as  was  necessary  to  enable  the  coun- 
ties to  levy  a  tax  for  county  and  public- 
school  purposes. 

By  section  888  of  the  Code,  as  amended 
(Pollard's  Supp.  p.  80),  the  board  of  super- 
visors of  each  county  are  authorized  to  levy 
a  tax  upon  all  property  in  the  county  as- 
sessed with  ^tate  taxes  (with  certain  excep- 
tions which  do  not  affect  this  case),  su£B- 
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cient  to  raise  the  amount  recommended  by 
the  county  school  board  In  their  estimates  for 
county  school  purposes,  or  so  much  thereof 
as  they  might  allow. 

There  can  be  no  question  that  under  these 
constitutional  and  statutory  provisions  the 
board  of  supervisors  had  the  right  to  levy  a 
tax  for  county  public-school  purposes  upon 
all  property  within  their  Jurisdiction  upon 
which  the  state  imposed  taxes. 

In  discussing  the  question  of  apportioning 
taxes.  Judge  Cooley  states,  as  a  general  prin- 
ciple of  taxation,  that  '*the  taxing  district 
through  which  a  tax  is  to  be  apportioned 
must  be  the  district  which  is  to  be  benefited 
by  its  collection  and  expenditure.  The  dis- 
trict for  the  apportionment  of  a  state  tax  is 
the  state,  for  a  county  tax  the  county,  and 
so  on.  Subordinate  districts  may  be  created 
for  convenience,  but  the  principle  Is  general, 
and  in  all  subordinate  districts  the  rule  must 
be  the  same.'*  Cooley,  Tax'n  (2d  Ed.)  141, 
244;  Cooley,  Const.  Lim.  (6th  Ed.)  610;  1 
Desty,  Tax'n,  §  10,  p.  28,  etc. 

But  It  does  not  follow,  necessarily,  that, 
because  the  land  of  the  defendant  In  error 
was  within  the  territorial  limits  of  Washing- 
ton county.  It  was  within  the  jurisdiction  of 
the  board  of  supervisors.  Land  within  the 
limits  of  a  city  may  be  within  the  territorial 
limits  of  a  county,  and  yet  not  be  within  the 
jurisdiction  of  the  board  of  supervisors  of 
that  county.  A  city  Is  entitled,  under  the 
provisions  of  article  6  of  the  constitution,  to 
a  separate  government  and,  when  incorpo- 
rated, is  no  part  of  the  county  for  govern- 
mental purposes.  But  this  is  not  true  of  a 
town.  Its  people  and  property  are  still  sub- 
ject to  the  county  government  for  county 
purposes. 

The  town  of  SaltviUe,  so  far  as  it  lies  with- 
in Washington  county,  is  as  much  a  part  of 
the  county  as  the  county  is  a  part  of  the 
state,  not  merely  territorially,  but  govern- 
mentally.  The  citizens  of  the  town  have  the 
same  rights  In  the  selection  of  county  offi- 
cials and  in  the  management  o^  county  af- 
fairs that  they  had  before  the  act  of  incor- 
poration. The  people  and  property  of  the 
town  are  as  much  within  the  jurisdiction  of 
the  county,  for  all  county  purposes,  as  they 
ever  were. 

The  levy  of  a  county  school  tax  Is  mani- 
festly for  a  county  purpose.  It  Is  made  so 
by  the  constitution.  The  right  of  the  county 
to  impose  the  tax,  being  derived  from  the 
constitution,  cannot  be  taken  away  by  the 
general  assembly.  Robertson  y.  Preston,  97 
Va.  296,  33  S.  B.  618.  This  being  so.  it  fol- 
lows that  so  much  of  section  2  of  the  charter 
of  the  town  as  declares  that  property  within 
its  corporate  limits  shall  be  exempt  from 
county  public-school  taxes  or  levies  is  un- 
constitutional and  void. 

We  are  of  opinion,  therefore,  that  the  cir- 
cuit court  erred  in  so  far  as  it  held  that  the 
land  of  the  defendant  in  error  had  been  er- 
roneously assessed  with  county-school  levies 
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or  taxes.    For  this  error  its  Judgment  must 
be  reversed,  and  this  court  will  enter  such 
Judgment  as  it  ought  to  hare  entered. 
Reversed. 


(99  Va.  872) 

WATTS  T.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

12,  1901.) 

CRIMINAL  LAW— FORMER  JBOPARDT— INDICT- 

MBNT-TRIAL-SUFFICIENCT   OF    RECORD 

—SUFFICIENCY  OF  BVIDBNCB. 

1.  A  trial  and  conyiction  before  a  police  jus- 
tice, which  is  set  aside  In  the  hustinss  court  on 
defendant's  appeal,  on  the  ground  that  the  in- 
dictment is  not  indorsed  as  a  true  bill,  is  not  a 
trial  on  the  merits,  which  will  constitute  for- 
mer jeopardy,  and  oar  a  further  prosecution. 

2.  A  recora  entry  in  the  hustings  court,  or- 
dering an  indictment  filed  in  such  court  to  be 
certified  to  the  police  justice  for  trial,  is  a  suffi- 
cient record  of  the  presentment  of  the  indict- 
ment. 

3.  Where  a  prisoner  was  allowed  by  a  dep- 
uty sheriff  to  woric  around  the  jail,  and  he  es- 
caped, through  the  negligence  of  the  deputy  in 
failing  to  lock  him  up  while  the  deputy  went 
to  supper,  and  complaints  had  been  made  to 
the  sheriff  about  allowing  the  prisoner  to  go  at 
large,  and  the  sheriff  had  full  knowledge  that 
the  prisoner  was  not  confined  at  all  times,  and 
had  consented  to  the  act  of  a  bailiff  in  allowing 
the  prisoner  to  work  around  the  jail,  a  convic- 
tion of  a  sheriff  for  negligently  allowing  the 
prisoner  to  escape  was  sustained  by  the  facts. 

Error  from  hustings  court  of  Staunton. 

N.  O.  Watts  was  convicted  of  negligently 
allowing  a  prisoner  to  escape  while  he  was 
sheriff,  and  he  brings  error.    Affirmed. 

Patrick  &  Gordon  and  Curry  &  Glenn,  for 
plaintiff  in  error.  A.  J.  Montague,  Atty. 
Gen.,  for  the  Commonwealth. 

KEITH.  P.  N.  C.  Watts,  plaintiff  In  er- 
ror, who  was,  on  the  15tb  day  of  June,  1900, 
sheriff  of  the  county  of  Augusta,  and  as  such, 
by  virtue  of  section  834  of  the  Code,  keeper 
of  the  jail  of  said  county,  was  on  February 
19,  1901,  indicted  for  negligently  suffering  D. 
H.  Taylor,  a  prisoner  lawfully  committed 
to  his  custody,  to  escape.  A  copy  of  this  in- 
dictment was.  In  accordance  with  section 
4106  of  the  Code,  as  amended  by  an  act  of 
1897-98,  certified  to  the  police  justice  of 
Staunton,  before  whom  Watts  -was  tried, 
convicted,  and  fined  $50.  From  this  judg- 
ment he  appealed  to  the  hustings  court,  as- 
signing numerous  errors;  among  others,  that 
the  indictment  was  not  indorsed  **A  true  blir*; 
and  the  hustings  court,  overruling  all  other 
objections  to  the  indictment,  but  being  of  opin- 
ion that  it  was  necessary  to  its  validity  that 
it  should  be  so  Indorsed,  set  aside  the  judg- 
ment of  the  justice,  and  directed  the  clerk  to 
forthwith  certify  a  true  copy  as  found  by  the 
grand  jury,  which  was  done.  The  copy  thus 
certified  contains  the  indorsement:  '*A  true 
bilL    Ernest  Nothnagle,  Foreman." 

It  is  unnecessary  for  us  to  express  an  opin- 
ion upon  the  propriety  of  setting  aside  the 
Judgment  for  this  cause,  but  we  may  at  this 
*M>int  dispose  of  one  contention  of  the  plain- 


tiff in  error,  which  is  that  the  judgment  of 
the  justice  from  which  he  appealed,  and 
which  was  set  aside  upon  his  assignment  of  a 
purely  formal  error  in  the  proceedings,  enti- 
tled him  to  an  acquittal.  That  was  not  a  trial 
upon  the  merits,  and  it  was  set  aside  at  his 
instance.  It  is  hardly  necessary  to  dte  au- 
thority to  show  that  these  facts  constitute  no 
bar  to  a  further  prosecution. 

Watts  was  again  tried  upon  this  Indict- 
ment, and  a  judgment  rendered  against  him 
imposing  a  fine  of  |50,  from  which  judg- 
ment he  appealed  to  the  hustings  court,  where 
he  was  tried  before  a  jury,  found  guilty  of  a 
misdemeanor,  and  a  fine  imposed  against  him 
of  $50,  upon  which  the  court  entered  judg- 
ment. 

The  case  is  now  before  us  upon  errors  as- 
signed to  the  rulings  of  the  hustings  court. 

It  is  contended  by  plaintiff  in  error  that  he 
was  convicted  without  a  warrant,  and  with- 
out an  indictment  against  him. 

It  is  urged  that  the  indictment  under  sec- 
tion 4106  takes  the  place  of  a  warrant,  and 
constitutes  the  authority  upon  which  the  Jus- 
tice proceeds;  and  it  is  contended  that  it 
does  not  appear  from  the  record  that  the 
grand  jury  ever  found  an  indictment  in  this 
case,  and  the  judgment  of  the  general  court 
in  Cawood's  Case,  2  Va.  Cas.  527»  is  relied 
upon  to  establish  that  proposition. 

It  was  there  held  that,  *'when  a  bill  of  In- 
dictment is  found  by  the  grand  jury,  and  in- 
dorsed 'A  true  bill'  by  the  foreman,  it  should 
be  brought  into  court,  presented  by  the  grand 
jury,  and  then  the  finding  should  be  re- 
corded*'; that  "an  omission  to  record  the  find- 
ing cannot  be  supplied  by  a  paper  purporting 
to  be  an  indictment,  with  an  indorsement  'A 
true  bill,'  signed  by  the  person  who  was  the 
foreman  of  the  grand  jury  at  that  term. 
Nor  can  it  be  supplied  by  the  recital  in  the 
record  that  he  stands  indicted,  nor  by  his  ar- 
raignment, nor  by  his  plea  of  not  guilty.  It 
cannot  be  intended  that  he  was  indicted;  it 
must  be  shown  by  the  record  of  the  tinding. 
The  recording  of  the  finding  of  the  grand 
jury  is  as  essential  as  the  recording  of  the 
verdict  of  the  jury." 

To  these  propositions  we  have  nothing  to 
object,  but  the  case  before  us  is  easily  distin- 
guished from  that  upon  which  counsel  relies. 
It  appears  from  this  record  that  the  follow- 
ing entry  was  made  upon  the  records  of  the 
hustings  court:  "September  6,  1900.  Order- 
ed, that  the  Indictment  presented  by  the  grand 
jury  against  N.  C.  Watts  for  misdemeanor 
be  certified  to  the  police  justice  of  this  city, 
to  be  by  him  disposed  of  according  to  law. 
A  copy.    Teste:    Newton  Argenbright,  Clerk." 

There  is  a  case  almost  identical  with  the 
one  under  consideration,  also  reported  in  2 
Va.  Cas.,  at  page  160,— Myers  v.  Com.,— 
where  the  defendant  was  presented  for  unlaw- 
ful gaming,  the  entry  on  the  minute  book  be 
ing  as  follows: 

"Ordered,  that  Joshua  Myers,  who  was  this 
day  presented  by  the  grand  jury,  be  8umm«a- 
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ed  to  appear  here  at  May  court  next,  to  an- 
swer the  said  presentment." 

On  the  trial  the  defendant  pleaded  that 
there  was  no  record  of  the  supposed  present- 
ment which  he  was  summoned  to  answer  re- 
maining In  said  court,  but  the  court  held  that 
there  was  such  record,  and  Judgment  was  ren- 
dered for  the  fine,  the  court  being  of  opinion 
that  the  minute  book  of  the  clerk  obylously 
referred  to  the  written  presentment  made  by 
the  grand  Jury,  which  presentment  Itself 
was  a  part  of  the  records  of  the  court 

This  case  seems  to  be  directly  in  point, 
and  is  conclusive  of  the  first  assignment  of 
error. 

It  Is  assigned  as  error  that  the  Indictment 
is  demurrable.  We  are  of  opinion  that  this 
indictment  sufficiently  recites  the  indictment, 
trial,  and  conviction  of  D.  H.  Taylor,  that  he 
was  in  the  proper  legal  custody  of  plaintiff 
In  error  at  the  time  of  his  escape,  and  that 
the  escape  was  the  result  of  the  negligence  of 
plajntlff  in  error.  There  is  nothing  in  the 
record  from  which  it  can  be  Inferred  that 
the  Indictment  was  amended  by  the  hustings 
court,  or  the  clerk  thereof.  It  does  appear 
that,  as  originally  certified  to  the  police  Jus- 
tice, It  was  an  incomplete  copy.  In  that  it  omit- 
ted an  indorsement,  which.  In  the  Judgment 
of  the  hustings  court,  was  necessary  to  its 
validity  as  an  indictment,  but  that  indorse- 
ment was  not  Interpolated  by  authority  of  the 
hustings  court  or  its  clerk,  but  the  clerk,  up- 
on the  order  of  the  court,  prei>ared  and  cer- 
tified a  true  copy,  in  which  the  omitted  In- 
dorsement appeared. 

The  objections  to  which  we  have  alluded 
are  all  stated  as  grounds  of  demurrer.  It  Is 
obvious  that  the  greater  part  of  them  could 
not,  with  propriety,  be  considered  upon  de- 
murrer, but  could  be  presented  only  by  a  mo- 
tion to  quash,  or  a  proper  plea.  The  Indict- 
ment was,  we  think,  sufficient,  and  the  demur- 
rer properly  overruled. 

It  Is  also  assigned  as  error  that  the  hust- 
ings court  did  not  set  aside  the  verdict  of 
the  Jury  as  contrary  to  the  law  and  the  evi- 
dence, and  here  the  objection  is  reiterated 
that  there  was  no  Indictment  or  warrant  up- 
on which  to  found  the  case,  and  no  charge 
of  any  offense.  This  we  have  already  suffi- 
ciently considered.  Secondly,  that  It  does 
not  appear  from  the  evidence  that  Taylor 
was  in  the  lawful  custody  of  appellant  at 
the  time  he  escaped;  and,  third,  that.  If  Tay- 
lor was  In  the  lawful  custody  of  the  depu^ 
sheriff,  plaintiff  in  error  Is  not  liable. 

It  Is  charged  in  the  indictment,  and  shown 
by  the  evidence,  that  D.  H.  Taylor  was  tried 
at  the  July  term  of  the  county  court  of 
Augusta  county,  In  the  year  1899,  for  break- 
ing into  an  outhouse  In  the  nighttime,  and 
stealing  two  turkeys  and  five  chickens;  that 
for  this  offense  he  was  found  guilty  by  the 
Jury,  and  sentenced  to  confinement  in  the 
county  Jail  for  12  months  from  the  29th  day 
of  July,  1899,  and  to  pay  a  fine  of  $100;  that 
on  the  15th  of  June,  1900,  while  the  said 


Judgment  still  remained  In  full  force,  he  es- 
caped, and  Is  still  at  large.  During  all  this 
period  plaintiff  In  error  was  sheriff  of  Au- 
gusta county,  and  as  such,  by  virtue  of  sec- 
tion 934  of  the  Code,  the  keeper  of  Its  Jail. 
It  Is  true  that  sheriffs  are  authorized  by 
section  817  to  appoint  deputies  In  the  manner 
therein  prescribed,  who  are  authorized  to 
discharge  any  of  the  official  duties  of  the 
principal  during  the  continuance  of  his  office, 
unless  it  be  some  duty  the  performance  of 
which  by  a  deputy  Is  expressly  prohibited 
by  law.  There  is  no  doubt  that  the  duty 
Imposed  upon  the  sheriff  to  be  the  keeper 
of  the  Jail  may  be  performed  by  his  deputy, 
and  in  fact  is,  as  a  rule,  Intrusted  to  him. 
It  remains,  however,  that  the  sheriff  Is  the 
keeper  of  the  Jail,  and  the  legal  custodian 
of  those  who  are  lawfully  confined  In  It. 
It  Is  true  that  he  Is  not  criminally  respon- 
sible for  the  acts  of  his  deputy  or  agent. 
As  was  said  by  the  general  court  In  Com. 
V.  Lewis,  4  Leigh,  666:  **Thls  Is,  In  fact,  a 
criminal  proceeding  against  a  high  sheriff 
for  the  negligence  or  misfeasance  of  his 
deputy;"  and  the  court  very  properly  held 
that  the  sheriff  was  not  criminally  liable  for 
such  negligence  or  misfeasance,  and  directed 
an  acquittal. 

In  this  case  Watts  Is  not  Charged  with  any 
offense  committed  by  his  deputy,  but  that 
he  "unlawfully  did  negligently  suffer  him, 
the  said  D.  H.  Taylor,  to  escape  from  his, 
said  N.  0.  Watts',  custody,  and  to  go  at 
large,  against  the  peace  and  dignity  of  the 
commonwealth  of  Virginia."  The  charge 
against  him  Is  of  his  own  personal  negli- 
gence, and  not  the  Imputed  negligence  of  his 
deputy  or  agent. 

'It  appears  from  the  Instructions  given  by 
the  hustings  court  that  It  fully  recognized 
the  principle  announced  In  Ck>m.  v.  Lewis, 
supra.  The  first  Instruction  given  Is  **that 
the  sheriff,  as  such.  Is,  by  virtue  of  his 
office,  Jailer,  but  with  power  to  appoint  a 
deputy  to  discharge  the  duties  thus  devolved 
on  him,  and  he  is  not  criminally  liable  for 
the  acts  of  such  deputy,  unless  he  actually 
concurred  In  and  directed  them,  in  which 
case  he  must  be  regarded  as  having  recalled 
the  authority  theretofore  given  by  him  to  his 
deputy,  and  to  have  committed  the  act  him- 
self." 

It  appears  from  the  evidence  of  Thomas 
A.  Dawson— doubtless  an  honest,  but  cer- 
tainly not  an  unfriendly,  witness— that  he 
was  the  deputy  sheriff  of  Augusta  county, 
duly  appointed  by  Watts,  the  sheriff^  and 
as  such  he  was  In  charge  of  the  Jail;  that 
in  July,  1899,  Taylor  was  committed  to  his 
custody,  and  received  Into  the  Jail;  and  that 
he  escaped  on  the  12th  day  of  June,  1900, 
his  term  of  Imprisonment  not  having  at  that 
time  expired.  In  answer  to  the  question  as 
to  how  he  got  away,  Dawson  replied:  'We 
had  him  working  around  the  Jail  there,  and 
about  7  o'clock  on  that  day,  after  I  finished 
supper,  I  went  to  look  him  up,  and  found 
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that  he  was  gone.  Q.  He  was  then  outside  ] 
the  Jail?  A.  Yes,  sir;  he  was  not  locked 
up.  When  I  went  to  supper,  I  left  him  In 
the  lower  part  of  the  Jail,  but  he  was  not 
locked  up.  Q.  Was  this  the  first  time  that 
he  had  been  turned  out?  A.  No,  sir;  we 
had  him  working  around  the  Jail  there  for 
some  time." 

It  appears  that  the  liberty  allowed  the 
prisoner  was  not  only  notorious  in  the  com- 
munity, but  was  offensive  to  certain  citizens, 
and  that  complaint  was  made.  It  seems  that 
the  deputy  talked  with  Watts  and  with  the 
county  Judge  upon  the  subject,  and  that  the 
Judge  said  to  him  that  "he  saw  no  impro- 
priety in  letting  him  out  in  the  daytime  and 
locking  him  up  in  the  nighttime.  After  this 
I  talked  with  Watts,  and  he  told  me  the 
same  thing  that  the  Judge  did.  Mr.  Watts 
told  me  that  he  talked  with  the  Judge,  and 
that  Judge  Ghalkley  told  him  the  same  thing 
he  told  me." 

Judge  Ghalkley,  recalling  the  conversation 
which  he  had  with  Watts,  said:  "I  saw 
Watts,  and  had  a  talk  with  him,  and  told 
him  that  certain  citizens  had  come  to  me 
with  the  complaint  that  Taylor  was  allowed 
to  go  about  the  streets,  and  in  the  county, 
and  that  the  sight  of  him  in  the  county  had 
incensed  these  people.  This  complaint  was 
made  to  me  about  six  weeks  or  two  months 
before  I  saw  Mr.  Watts.  I  had  nothing  to 
do  with  it  except  as  'go-betwe^i.'  I  saw 
Watts,  and  told  him  the  complaint,  and  sug- 
gested to  him  and  advised  that  this  man  be 
kept  out  of  sight  of  the  public  I  do  ifot 
remember  if  I  advised  Mr.  Watts  that  he 
should  be  locked  up  in  Jail,  but  that  he 
should  be  kept  out  of  sight  of  the  public. 
I  think  we  had  a  conversation  about  letting 
this  man  work  about  the  Jail,  and  I  gave 
my  consent  to  that  Watts  represented  to 
me  that  he  was  a  very  valuable  man,  and  I 
advised  Mr.  Watts  to  keep  the  man  out  of 
the  sight  of  the  public." 

Watts  was  put  upon  the  stand,  and  his 
evidence  differs  in  no  material  respect  from 
that  of  Judge  Ghalkley  and  Dawson.  His  ac- 
count of  the  interview  between  the  Judge  and 
himself  is  as  follows: 

"I  went  to  Newport  News  that  night,— 
that  was  on  the  28th  of  May,— and  when  I 
came  back  the  Judge  came  down  to  my  of- 
fice, and  knocked  on  the  window,  and  asked 
me  to  come  to  his  ofllce,  and  I  went  up 
there,  and  he  told  me  about  the  complaint 
that  was  being  made  about  this  man  going 
out  in  the  county,  and  that  he  was  running 
at  large.  I  told  him  that  I  had  the  man 
out  working,  and  that  he  [the  Judge]  gave 
his  authority,  and  I  said  that  I  thought  it 
ought  to  be  looked  up.  The  Judge  said  for 
me  to  keep  him  down  below,  and  not  let 
him  out  on  the  street" 

It  appears  from  this  testimony  that  Watts 
not  only  had  full  knowledge  that  the  pris- 
oner was  being  suffered  to  go  at  large,  but 
that  It  was  done  with  his  full  approbation. 


by  his  authority,  and  under  his  direction. 
His  statement  in  the  quotation  from  his  evi- 
dence Just  made,  in  which  "he  gives  an  ac- 
count of  the  interview  between  himself  and 
the  Judge  of  the  county  court  in  which  he 
uses  this  language:  "I  told  him  that  I  had 
the  man  working,  and  that  the  Judge  gave 
his  authority,  and  I  said  that  I  thought  it 
ought  to  be  looked  up,"— is  sufiSLcient  to  war- 
rant the  Jury  in  finding  not  only  knowledge 
and  acquiescence,  but  the  active  participa- 
tion In  the  offense  charged,  sufficient  of  it- 
self to  sustain  the  verdict  of  the  Jury. 

That  the  offense  was  committed,  there  is 
no  doubt;  that  a  prisoner  in  lawful  custody 
was  by  the  official  charged  with  his  care 
negligently  suffered  to  escape,  cannot  be 
questioned.  If  Watts  be  not  responsible, 
then  the  offense  must  go  unpunished,  for  it 
would  be  a  harsh  Judgment  which  would 
acquit  the  principal  and  punish  the  deputy, 
who  had  acted  within  the  line  of  duty  ap- 
proved by,  and  indeed  prescribed  to  him  by, 
his  superior  officer. 

It  is  suggested  that  the  facts  could  not  do 
more  than  make  Watts  an  accessary  b^ore 
the  fact  but  **at  common  law.  In  misde- 
meanors, there  are  no  accessaries,  all  con- 
cerned being  principals.**  1  Whart  Gr.  Law, 
§  223.  But  we  do  not  rest  our  Judgment 
upon  that  doctrine.  Watts  was  indicted  for 
his  own  dereliction  in  the  performance  of 
his  duty.  The  Jury,  upon  proper  instruction, 
found  him  guilty;  and  the  evidence,  in  our 
opinion,  sustains  their  verdict. 

The  Judgment  must  be  afiSrmed. 

Affirmed. 


(61  s.  c.  4»l) 

BRANHAM  T.  CAMDEN  COTTON  MILT^ 

(Supreme  Court  of  South  Carolina.    Sept  7, 

1901.) 

INJURY  TO  BMPLOTd-PLBADINa. 
A  complaint  alleged  that  plaintiff  was  a 
machinist  m  the  employ  of  defendant  and 
while  in  the  engine  room  he  placed  his  hand 
on  the  latchet  of  the  engine,  at  the  request  of 
the  engineer,  while  the  latter  was  making  a 
wedge  fastening,  and  that  in  so  doing  his  hand 
was  badly  hurtj  and  charged  negligence  of  de- 
fendant in  furmshing  defective  appliances,  and 
in  not  stopping  the  engine  for  repairs.  It  no- 
where alleged  that  defendant  required  plaintiff 
to  make  any  repairs  while  the  engine  was  in 
operation,  or  that  the  engineer  was  his  supe- 
rior olAeer,  with  power  to  direct  his  services. 
Held  not  to  state  a  cause  of  action. 

Appeal  from  common  pleas  circuit  court  of 
Kershaw  county;  Townsend,  Judge. 

Action  by  Starling  W.  Branham  against 
the  Camden  Cotton  Mill.  Prom  Judgment 
sustaining  demurrer  of  defendant  plaintiff 
appeals.    Affirmed. 

Wm.  D.  Trantham,  for  appellant  Wm. 
M.  Shannon  and  Clark  &  Muller,  for  re- 
spondent 

JONBS,  J.  This  is  an  appeal  from  an  or- 
der sustaining  a  demurrer  for  insufficiency 
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to  the  following  complaint:  ."(1)  That  the 
defendant,  the  Camden  Cotton  MUI»  is  now, 
and  was  at  the  time  hereinafter  mentioned, 
a  corporation  duly  created  under  and  by  the 
laws  of  the  state  of  South  Carolina,  and  is 
and  was  operating  a  cotton  mill  at  Camden, 
In  said  county  and  state;  and  the  plaintiff 
was,  on  said  date  hereinafter  mentioned,  in 
Its  employ  as  a  machinist.  (2)  That  on  No- 
vember 3,  1S99,  he  walked  from  the  machine 
phop  into  the  engine  room,  which  were  near 
each  other,  and  was  asked  by  S.  B.  Tomer, 
the  engineer,  to  assist  him  in  adjusting  the 
engine,  which  was  out  of  gear,  it  being  the 
plaintiflTs  duty  as  machinist  to  adjust  or  re- 
pair, and  to  assist  in  adjusting  or  repairing, 
any  of  the  machinery  about  said  mill  that 
might  need  It;  that  the  dashpot  of  the  en- 
gine was  out  of  order,  the  latch  thereof  not 
catching;  and  said  engineer  directed  the 
plaintiff  to  put  his  hand  on  the  latch,  and 
hold  it  in  place,  for  a  minute  or  such  matter, 
while  he,  said  engineer,  could  make  a  small 
wooden  wedge  with  which  to  tighten  it; 
and  that,  while  thus  engaged,  the  plaintiff's 
left  hand,  with  which  he  was  holding  said 
latch  in  place,  caught  in  machinery,  without 
any  fault  or  negligence  on  his  part,  and  wa8 
badly  lacerated,  cut,  and  bruised,  the  fore- 
finger being  mashed  and  cut  off  near  the 
nail,  and  the  middle  finger  cut,  mashed, 
broken,  and  crushed  nearly  its  full  length, 
so  that  the  plaintiff  was  thereby  seriously, 
painfully,  and  permanently  injured.  (3) 
That  the  mill  was  running  all  the  time, 
night  and  day,  and  the  engine  could  not  be 
stopped  without  also  stopping  the  mill;  that 
the  engine  had  been  out  of  gear  two  or  three 
days  immediately  before  said  accident, 
which  fact  was  known  to  the  engineer,  and 
also,  as  ho  is  informed  and  believes,  to  John 
Schofleld,  the  superintendent  of  the  mill; 
that  the  defendant  should  haye  furnished 
reasonably  safe  machinery  with  which  to 
run  its  mill,  or  should  have  stopped  the  mill 
while  its  machinery  was  being  adjusted  or 
repaired,  and  it  was  grossly  negligent  in 
failing  to  do  so  on  this  occasion."  The 
fourth  allegation  relates  to  the  damages  sus- 
tained, concluding  with  the  statement  "that 
he  [plaintiff]  has  been  damaged  through  the 
gross  negligence  of  the  defendant,  as  afore- 
said, in  the  sum  of  $2,000."  The  specific 
grounds  of  demurrer  were:  "(1)  Because 
the  allegations  in  the  complaint  do  not  show 
negligence  on  the  part  of  the  defendant;  (2) 
because  the  allegations  In  the  complaint  do 
show  contributory  negligence  on  the  part  of 
the  plaintiff;  (3)  because  it  does  not  appear 
from  the  allegations  of  the  complaint  that 
the  injury  complained  of  resulted  from  the 
alleged  negligence  of  the  defendant  as  a 
proximate  cause  thereof.'*  The  circuit  court 
sustained  the  demurrer,  but  did  not  state 
whether  his  order  was  based  upon  the  In- 
sutfidency  of  the  allegations  as  to  defend- 


ant's negligence,  or  upon  the  ground  that  the 
complaint  shows  contributory  negligence  ■  on 
the  part  of  plaintiff. 

We  approve  the  order  sustaining  the  de- 
mxurer  upon  the  first  and  third  specifica- 
tions above.  As  stated  In  Jarrell  v.  Rail- 
road Co.,  68  S.  C.  493,  86  S.  E.  911:  "To 
constitute  a  cause  of  action  for  negligence, 
the  complaint  must  not  only  show  that  the 
defendant  was  negligent,  but  that  the  neg- 
ligence of  the  defendant  was  the  proximate 
cause  of  the  injury."  The  conduct  of  de- 
fendant alleged  to  be  negligent  was:  <1) 
Failure  to  furnish  reasonably  safe  machin- 
ery with  which  to  run  Its  mill,  or  (2)  fail- 
ure to  stop  the  mill  while  Its  machinery  was 
being  adjusted  or  r^aired.  Negligence  in- 
volves a  breach  of  some  duty  owing  to  the 
complaining  party.  Now,  while  it  is  true 
the  master  owes  to  his  employ^  the  duty  of 
furnishing  reasonably  safe  machinery  with 
which  the  employ^  is  required  to  operate,  the 
rule  has  no  application  to  the  facts  alleged 
in  this  case.  The  plaintiff  was  not  required, 
nor  was  it  his  duty,  to  operate  the  defective 
engine.  His  business  and  duty  as  machinist 
was  to  repair  defective  or  unsafe  machinery, 
and  it  would  be  strange  Indeed  if  the  very 
condition  which  gave  rise  to  his  employment 
and  duty  should  itself  be  a  breach  of  the  em- 
ployer's duty  to  him.  We  think  it  clear  that 
the  defendant  did  not  owe  any  duty  to  plain- 
tiff to  fumish  an  engine  with  dashpot  and 
latch  in  order.  In  reference  to  the  disjunc- 
tive allegation  that  defendant  should  have 
stopped  the  mill  while  the  machinery  was 
being  operated,  adjusted,  or  repaired,  there 
is  nothing  to  show  that  it  was  the  duty  of 
the  defendant  to  stop  the  mill.  It  is  not  al- 
leged that  defendant  required  plaintiff  to 
make  any  repairs  on  said  engine  while  it 
was  in  operation,  for,  while  it  is  alleged  that 
the  engineer  directed  him  to  hold  the  latchet 
in  place  while  the  engineer  prepared  a  wedge 
to  tighten  it,  it  does  not  appear  that  the  en- 
gineer was  his  superior  officer,  T^ith  power 
to  control  or  direct  his  services.  It  is  not 
alleged  that  the  defendant  knew,  or  ought  to 
have  known,  that  plaintiff  was  attempting 
to  hold  the  latchet  for  the  engineer  while 
the  machinery  was  in  motion;  nor  does  it 
appear  that  plaintiff  requested,  or  had  any 
reason  to  believe  or  expect,  that  the  mill 
would  stop  while  he  was  so  engaged.  On 
the  contrary,  it  appears  that  he  took  hold  of 
the  latchet  while  the  engine  was  running 
and  the  engineer  was  engaged  in  preparing 
a  wedge,  and  so  without  any  expectation  of 
the  mill  stopping.  We  fail  to  see  wherein 
any  negligence  of  defendant  was  a  proxi- 
mate cause  of  the  injury,  but,  on  the  con- 
trary, it  appears  that  the  proximate  cause 
of  the  injury  was  plaintiff's  volimtary  and 
unnecessary  exposure  of  his  person  to  the 
movhig  machinery.  The  judgment  of  the 
circuit  court  is  affirmed. 
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HUTTO  T.  SOUTH  BOUND  R.  CO. 

(SupreiiM  €k>Qrt  of  South  Carolina.    Sept.  7, 

1901.) 

A.CCID9iNT  AT  GROSSING-STATUTORT  SIGNALS 
—QUESTION  FOR  JURY. 

1.  Where  a  railroad  company  falls  to  give 
the  statutory  signals  at  a  crossing  required  by 
Rev.  St.  §  1685,  and  a  person  on  the  crossing 
is  killed  thereby,  the  railroad  company  is  lia- 
ble, under  section  1692,  providing  therefor, 
unless  the  person  injured  was  at  tne  time  of 
the  collision  guilty  of  negligence,  or  was  acting 
in  violation  of  law,  such  negligence  or  unlaw- 
ful act  contributing  to  the  injury. 

2.  Where  a  person  was  killed  on  a  railroad 
crossing  by  a  train  running  in  the  nighttime 
without  giving  the  statutory  signals,  and  there 
was  no  evidence  that  he  would  have  been  killed 
even  if  such  signals  had  been  given,  the  testi- 
mony was  sufficient  to  carry  the  case  to  the 
jury  to  determine  whether  the' failure  to  sig- 
nal was  the  proximate  cause  of  the  injury. 

Appeal  from  common  pleas  circuit  court 
of  Bamberg  county  r  Gage,  Judge. 

Action  for  damages  by  Carrie  Hutto,  ad- 
ministratrix, against  the  South  Bound  Rail- 
road Company  for  negligently  killing  Lacius 
Hutto.  From  Judgment  of  nonsuit,  plaintiff 
appeals.    Reversed. 

H.  S.  Dowling  and  Howell,  Gruber  &  Bos- 
tick,  for  appellant.  C.  J.  O.  Hutson  and  L. 
F.  Izlar,  for  respondent. 

JONES,  J.  This  is  an  appeal  from  an  or- 
der of  nonsuit  in  an  action  for  damages  for 
wrongful  act  causing  the  death  of  plaintiff's 
intestate.  The  "case"  states  the  following: 
**The  testimony  on  the  part  of  plaintiff  show- 
ed that  the  deceased  was  struck  and  killed 
by  a  passing  locomotive  and  train  of  cars  on 
defendant's  railroad,  operated  by  the  lessees 
of  defendant,  at  a  public  crossing  in  Bam- 
berg county,  to  wit  the  crossing  of  the  Bam- 
well  and  Bamberg  public  highway,  one  of  the 
main  thoroughfares  of  this  county,  on  the 
night  of  September  20,  1899,  betwe^  the 
bonrs  of  10  and  11  o'clock.  It  appeared 
from  the  testimony  that  the  deceased  had 
been  spending  the  evening  at  a  house  In  the 
neighborhood  with  a  number  of  young  ne- 
groes, and  on  departing  to  go  home  had  gone 
with  his  companions  along  the  said  highway 
for  eoToe  distance  up  to  and  upon  the  said 
crossing,  where  the  company  separated, 
some  going  on  and  leaving  the  deceased  sit- 
ting or  standing  on  the  crossing,  with  the  in- 
tention of  going  no  further,  but  of  returning 
along  the  said  highway  to  his  own  home; 
that,  as  appears  from  the.  said  testimony, 
the  said  locomotive  and  train— 1.  e.  the  agents 
and  employes  of  defendant's  lessees  In  the 
operation  and  control  thereof— neither  blew 
the  whistle  nor  rang  the  bell,  nor  gave  any 
signal  for  the  said  crossing  or  otherwise,  un- 
til after  crossing  had  been  passed,  and  the 
deceased  struck,  when  the  train  was  caused 
to  stop  and  back  to  the  crossing  for  the  pur- 
pooe  of  taking  on  the  deceased,  who  died  in 
a  few  hours  thereafter  from  injuries  caused 


by  the  collision.  There  was  no  testimony  as 
to  what  deceased  was  doing  at  the  time  of 
the  collision,  which  happened  before  his  de- 
parting companions  got  more  than  a  half  to 
three-quarters  of  a  mile  away  from  the 
crossing.  •  The  foregoing  is  so  much  of  the 
substance  of  the  testimony  as  relates  to  the 
issues  involved  in  the  motion  for  nonsuit*' 
The  circuit  court  considered  the  action  as 
based  wholly  upon  section^  1685,  1602,  Rev. 
St.,  and  according  to  his  construction  of  the 
statute  it  was  not  designed  to  cover  the  case 
of  an  injury  to  a  person  on  the  crossing  who 
had  no  intention  to  cross,  and,  since  the  tes- 
timony showed  that  the  deceased  did  not  in- 
tend to  cross,  the  nonsuit  was  granted. 

We  think  there  was  error,  for  two  reasons: 
(1)  That  the  statute  covers  the  case  stated; 
and  (2)  independent  of  the  statute,  the  case 
should  have  been  submitted  to  the  jury  as 
an  action  for  common-law  negligence.     The 
statute  provides  (section  1692):   "If  a  person 
Is  injured  In  his  person  or  property  by  colli- 
sion with  the  engines  or  cars  of  a  railroad 
corporation  at  a  crossing,  and  it  appears  that 
the  corporation  neglected  to  give  the  signals 
required  by  this  article,  and  that  such  neg- 
lect contributed  to  the  injury,  the  corporation 
shall  be  liable  for  all  damages  caused  by  the 
collision,  or  to  a  fine,  recoverable  by  indict- 
ment, unless  it  is  shown  that,  in  addition  to 
a  mere  want  of  ordinary  care,  the  person  in- 
jured, or  the  person  having  charge  of  his 
person  or  property,  was  at  the  time  of  the 
collision  gruilty  of  gross  or  willful  negligence, 
or  was  acting  In  violation  of  the  law,  and 
that  such  gross  or  willful  negligence  or  un- 
lawful act  contributed  to  the  injury.**    Sec- 
tion  1685  provides  that  "the  bell   shall   be 
rung  or  the  whistle  sounded  by  the  engineer 
or  fireman  at  the  distance  of  at  least  five  hun- 
dred yards  from  the  place  where  the  railroad 
crosses  any  public  highway  or  street  or  trav- 
eled place,  and  be  kept  ringing  or  whistling 
until  the  engine  has  crossed  said  highway  or 
street  or  traveled  place,"  etc.    The  Intention 
of  the  statute  Is  to  be  first  ascertained  from 
its  language.    The  statute  In  terms  covers 
every  injury  to  persons  or  property  by  colli- 
sion with  the  engine  or  cars  of  a  railroad 
company  at  a  crossing.    There  must  be  an 
actual  collision  (Kinard  v.  Railroad  Co..  39 
S.  G.  617,  18  S.  E.  119),  and  such  collision 
must  be  on  the  crossing,  not  merely  near  to 
the  crossing  (Neely  v.  Railroad  Co.,  33  S.  C. 
139,  11  S.  E.  636),  and  the  crossing  must  be  a 
"traveled  place'*  (Hale  v.  Railroad  Co.,  34  S. 
C.  299,  13  S.  E.  537).   The  statute  makes  no 
distinction  between  persons  who  contemplate 
crossing  completely  and  those  who,  for  rea- 
sons satisfactory  to  themselves,  contemplate 
a  partial  crossing;  and  we  fail  to  see  a  reason 
why  one  intending  to  use  an  inch  of  the 
crossing,  or  all  but  an  inch  of  the  crossing, 
should  not  come  within  the  statute  as  well 
as  one  intending  to  use  the  whole  length  of 
the  crossing,  provided  he  is  injured  on  the 
crossing  by  a  collision  with  the  railroad's  en- 
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ffine  or  can.  To  Illustrate,  rappose  a  trav- 
eler on  a  highway  should  accidentally  drop  a 
package  between  the  rails  of  the  railroad 
track  on  a  crossing,  and,  after  passing  over, 
should,  on  looking  hack,  dlscoTcr  the  pack- 
age between  the  rails,  and  should  then  re- 
turn to  pick  up  the  package,  with  no  inten- 
tion whatever  of  crossing  the  track  com- 
pletely; and  suppose,  while  regaining  the 
package,  he  is  injured  by  a  collision  with  en- 
gine or  cars  of  the  railroad  company,  without 
signal  or  warning,— would  not  such  a  case  be 
within  the  statute?  Or  suppose  that  one  is 
traveling  a  highway  with  the  Intention,  when 
he  reaches  the  railroad  crossing,  to  pass  up  or 
down  the  railroad  track  without  crossing 
over,  and  is  struck  by  the  engine  or  cars 
while  on  the  crossing,  without  signal  or 
warning,  would  not  the  statute  cover  such  a 
case?  If  not,  why  not?  If  an  intention  to 
cross  has  anything  to  do  with  the  question, 
why  is  not  an  intention  to  cross  in  part  as 
effective  to  bring  within  the  statute  as  an  in- 
tention to  cross  in  whole,  provided  the  colli- 
sion takes  place  on  the  crossing?  We  do  not 
regard  the  case  of  Neely  v.  Railroad  Co.,  33 
S.  C.  139,  11  S.  B.  636,  as  conflicting  with 
this  view.  In  that  case  the  point  decided 
was  that  the  words  of  the  statute  "at  a  cross- 
ing,'* did  not  mean  "near  a  crossing,*'  but  "on 
a  crossing,"  and  therefore  the  killing  of  a 
cow  by  a  collision  10  or  20  steps  from  the 
crossing  was  not  within  the  statute.  The 
following  language  by  the  court  in  that  case 
has  doubtless  given  rise  to  the  view  of  the 
circuit  court:  "Now,  there  can  be  no  doubt 
but  that  the  object  of  these  sections  was  to 
prevent  collisions  which  might  occur  between 
persons  attempting  to  cross  the  track  of  the 
railroad  and  the  locomotive  and  cais  ap- 
proaching the  crossing  at  the  same  moment, 
and  the  provisions  of  the  act  did  not  include, 
nor  was  the  act  intended  to  include,  injuries 
inflicted  upon  bystanders  not  intending  to 
cross,  or  upon  cattle  that  happened  to  be 
killed  or  injured  pasturing  near  by,  but  not 
upon,  the  crossing,  or  using  it  to  pass  from 
one  side  to  the  other."  The  case  then  being 
considered  was,  as  stated,  the  case  of  cattle 
killed  by  collision  with  the  railroad  cars 
some  10  or  20  steps  from  the  crossing.  The 
language  used  plainly  imports  that  the  kill- 
ing of  cattle  by  collision  upon  a  crossing 
would  be  within  the  statute,  although  the 
cattle  were  not  using  the  crossing  to  cross 
over  the  track.  Further,  when  the  court  said 
"the  act  was  not  intended  to  Include  by- 
standers not  intending  to  cross^'  the  court 
meant  persons  standing  near  by  the  crossing, 
and  did  not  have  in  mind  the  case  of  a  person 
on  the  crossing  with  intention  to  use  only  a 
part  of  the  crossing.  Undoubtedly,  the  ob- 
ject of  the  statute  was  to  prevent  injury  to 
person  or  property  by  collision  at  a  crossing 
between  persons  or  things  using  the  highway 
and  the  engine  or  cars  of  the  railroad  com- 


pany on  the  track,  and  this  purpose  can  best 
be  effectuated  by  holding  that  sucb  injury 
inflicted  by  collision  on  the  crossing  is  with- 
in the  statute,  without  regard  to  the  extent  to 
which  the  person  injured  intended  to  use  the 
highway  crossing. 

The  case  of  Hale  v.  Railroad  Co.,  84  S.  C. 
299,  13  S.  E.  537,  while  it  approved  the  lan- 
guage in  Neely's  Case,  supra,  was  concerning 
an  Injury  in  the  private  yard  of  the  railroad 
company,  and  not  upon  any  traveled  place, 
and  hence  is  no  authority  against  the  con- 
struction here  given.  Other  subsequent  cases 
have  approved  the  construction  of  the  stat- 
ute as  made  in  Neely's  Case,  but,  as  shown, 
there  Is  no  conflict  with  the  view  that  the 
case  now  presented  comes  within  the  statute. 
But,  if  we  are  in  error  in  this  view,  still  the 
nonsuit  was  improper,  because  the  action  Is 
sustainable  as  for  negligence  at  common  law. 
The  allegations  of  the  complaint  in  reference 
to  the  negligence  complained  of  is  that  de- 
fendant "carelessly,  negligently,  and  in  reck- 
less disregard  of  the  safety  of  travelers  along 
said  highway,  failing  to  give  the  signal  re- 
quired by  law  on  approaching  a  crossing, 
without  sounding  the  whistle  or  ringing  the 
bell,  and  as  a  consequence  of  said  careless, 
negligent,  and  reckless  operation  and  manage- 
ment of  said  train  in  failing  to  give  proper 
signals  as  aforesaid,  and  in  general  an  utter 
failure  to  observe  any  proper  caution  and  care 
for  the  safety  of  the  deceased  and  others 
passing  along  said  highway,  collided,"  etc. 
The  common  law  requires  the  giving  of  such 
signals  at  a  highway  crossing  as  are  reason- 
able in  view  of  the  situation  and  surround- 
ings, to  put  individuals  using  the  highway  on 
their  guard.  Murray  v.  Railroad  Co.,  10 
Rich.  Law,  232,  70  Am.  Dec.  219;  Kamlnit- 
sky  V.  Railroad  Co.,  25  S.  C.  61;  Klnard  v. 
Railroad  Co.,  39  S.  C.  516,  18  S.  E.  119.  It 
appeared  from  the  testimony  that  the  deceas- 
ed was  upon  the  crossing  when  killed  by  col- 
lision with  defendant's  train;  that  no  whistle 
was  blown,  no  bell  was  rung,  nor  any  signal 
given  of  the  train's  approach  to  the  crossing; 
that  said  crossing  was  upon  one  of  the  main 
thoroughfares  of  Bamberg  county;  that  the 
time  of  the  collision  was  night;  and  there 
was  nothing  in  the  testimony  to  show  that 
the  deceased  would  have  been  killed  notwith- 
standing the  failure  to  give  warning  of  the 
train's  approach.  Independent,  therefore,  of 
the  statute,  the  testimony  was  sufficient  to 
carry  the  case  to  the  Jury,  whose  province  it 
is  to  determine  whether  the  failure  to  give 
any  signal  or  warning  was  want  of  ordinary 
care  under  the  circumstances,  and  whether 
such  negligence,  if  fouhd  to  exist,  was  a  prox- 
imate cause  of  the  Injury.  The  Judgment  of 
the  circuit  court  Is  reversed,  and  the  case  re- 
manded for  a  new  triaL 

McIVER,  C.  J.,  concurs  in  the  result  on  the 
second  ground. 
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(«1  S.  C.  490) 

HAGEN  T.  ANDERSON  COUNTY. 

(Supreme  Coart  of  South  Carolina.    Sept  7» 

1901.) 

RBTUSAL  OF  NEW  TRIAIr-BRROR  OF  ZiAW. 
It  is  not  error  to  refuse  a  new  trial,  \^here 
there  is  eridence  tending  to  establish  all  mate- 
rial issues  in  favor  of  the  prevailing  party. 

Appeal  from  conunon  pleaa  circuit  court  of 
Anderson  county;   Aldrlch,  Judge. 

Action  by  John  Hagen,  by  his  guardian  ad 
litem,  against  Anderson  county.  Verdict  for 
plaintiff.  From  an  order  denying  a  new  trial, 
defendant  appeals.    Affirmed.. 

J.  B.  Breazeale,  for  appellant  Bonham  & 
Watkins,  for  appellee. 

JONES,  J.  This  action  was  brought  under 
section  1109  of  the  Revised  Statutes  to  re- 
cover damans  for  personal  injury  alleged  to 
have  been  sustained  by  plaintiff  through  a 
defect  in  a  bridge  over  a  ditch  on  a  public 
highway  in  Anderson  county,  occasioned  by 
the  neglect  or  mismanagement  of  said  coun- 
ty. The  Jury  having  rendered  a  verdict  for 
|08  in  favor  of  the  plaintiff,  the  defendant 
moved  for  a  new  trial  on  the  ground  that  the 
verdict  was  not  supported  by  the  evidence, 
which  motion  was  refused.  The  defendant 
now  appeals  from  the  Judgment  rendered 
solely  on  the  ground  that  there  was  error  in 
refusing  the  motion  for  a  new  trial.  The  re- 
fusal of  a  motion  for  a  new  trial  is  final  as 
to  all  issues  of  fact  involved.  It  is  only 
when  the  verdict  is  wholly  without  any  evi- 
dence to  support  it  that  it  is  error  of  law  to 
refuse  a  motion  for  new  trial  based  upon  the 
evidence.  Martin  v.  Jennings,  52  S.  C.  382^ 
29  S.  B.  807.  There  was  no  error  of  law  in 
this  case,  for  an  examination  of  the  testi- 
mony shows  that  there  was  some  testimony 
tending  to  establish  all  the  material  issues 
in  favor  of  the  plaintiff.  The  Jud^nnent  of 
the  circuit  court  is  affirmed. 


(61  S.  C.  460) 

ulmer  t.  phosnix  fire  ins.  CO.  OF 

BROOKLYN  et  al. 

(Supreme  Court  of  South  Carolina.    Sept.  8» 

1901.) 

OPBN  INSURANCE  POLICIB&~INSXrRABLB  IN- 
TEREST. 

1. 22  St.  at  Large,  p.  113,  providing  that  no 
insurance  company  in  the  state  shall  issue  poli- 
cies for  more  than  the  stated  value,  and  in 
case  of  total  loss  insured  may  recover  the  full 
amount,  not  prescribing  any  rule  of  evidence 
in  regard  thereto,  nor  any  penalty  against 
writing  an  open  policy,  does  not  prohibit  the 
issuance  of  such  a  policy. 

2.  A  person  who  has  contracted  to  build  a 
house  and  furnish  the  materials  for  a  fixed 
sum,  has  an  insurable  interest  to  the  value 
thereof,  though  he  has  received  nearly  payment 
of  the  price  in  full. 

Appeal  from  common  pleas  circuit  court 
of  Orangeburg  county;    Watts,  Judge. 

Action  on  insurance  policy  by  B.  D.  Ulmer 
against  the  Phcenuc  Fire  Insurance  Company 


of  Brooklyn,  N.  T.,  A.  F.  Horger,  Alice  E. 
Inablnet,  and  W.  S.  Kemmerlin.  From  judg- 
ment for  plaintiff,  he  appeals.    Reversed. 

Thos.  F.  Brantley  and  Wm.  C.  Wolfe,  for 
appellant    Izlar  Bros.,  for  appellees. 

JONES,  J.    The  plaintiff  appeals  from  a 
judgment  for  $82.92  in  his  favor  in  this  ac- 
tion on  a  fire  insurance  policy  issued  by  the 
defendant  for  $450.    The  questions  raised 
by  the  exceptions  are  as  to  the  proper  con- 
struction of  the  policy  and  the  extent  ot  the 
insurable*  interest  of  the  Insured  plaintiff. 
It  appears  from  the  evidence  submitted  in 
behalf  of  the  plaintiff  that  on  December  4, 
1896,   the  plaintiff,   Ulmer,   entered  Into    a 
written  contract  with  one  A.  F.  Horger,  by 
which   plaintiff,    as   contractor,    agreed    to 
build  for  Horger  a  dwelling  house  according 
to  specifications,  for  which  Horger  agreed 
to  pay  $300  in  weekly  Installments,  $50  to 
be  held  back  until  the  completion  of   the 
house.    A.  E.  Inablnet  became  surety   for 
Horger  on  this  ccmtract,  and  as  the  work 
progressed  paid  or  advanced  to  Ulmer,  upon 
the  request  or  order  of  Horger,  sums  aggre- 
gating $287.22.    On  the  4th  day  <tf  Maxch, 
1899,  while  the  building  was  being  construct- 
ed, Ulmer  procured  the  policy  in  question, 
by  which  the  defendant.  In  consideration  of 
the  $1.35  premium,  agreed  to  ''insure  B.  I>. 
Ulmer,  contractor,  for  the  term  of  thirty 
day's  from  the  4th  day  of  March,  1899,   at 
noon,  to  the  4th  day  of  April,  1899,  at  noon, 
against  all  direct  loss  or  damages  by  fire, 
except  as  hereinafter  provided,  to  an  amount 
not  exceeding  $460,  to  the  following  describ- 
ed  property,    while   located   and  described 
herein,  and  not  elsewhere,  to  wit:    $450  on 
one-story,    shingle-roof    building,    now     in 
course  of  construction,  and  all  bufldlng  ma- 
terial to  be  used  for  same,  lying  adjacent 
to  said  building,  situate  in  the  town  of  Jami- 
son, Orangeburg  county,  S.  G."    This  was 
made  subject  to  the  three-fourth  value  clause 
attached  to  the  policy.    There  was  no  slip 
attached,  such  as  Is  usual  since  the  act  of 
February  28,  1890,  fixing  the  value  of  tbe 
building  and  the  amount  of  Insurance.    The 
policy  contained  the  provisions  usual  in  the 
"standard"  policy,  among  which  Is  the  fol- 
lowing:  "This  company  shall  not  be  liable  be- 
yond the  actual  cash  value  of  the  property  at 
the  time  any  loss  or  damage  occurs,'  and  the 
loss  or  damage  shall  be  ascertained  or  esti- 
mated according  to  such  actual  cash  value, 
with  proper  deduction  for  depreciation,  boTv- 
ever  caused,  and  shall  in  no  event  exceed 
what  it  would  then  cost  the  insured  to  re- 
pair or  replace  the  same  with  matierial  of 
like  kind  and  quality.    Said  ascertahiment 
or  estimate  shall  be  made  by  the  insured 
and  this  company,  or,  if  they  dilTer,  then  by 
appraisers,  as  hereinafter  provided;  and  tbe 
amount  of  loss  or  damage  having  been  thus 
determined,  the  sum  for  which  this  company 
is  liable  pursuant  to  this  policy  shall  be  pay* 
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able  sixty  days  after  due  notice,  ascertain- 
ment, estimate,  and  satisfactory  proof  of  the 
loss  have  been  received  by  this  company 
at  their  office  In  Atlanta,  6a.,  In  accordance 
with  the  terms  of  this  policy."  The  build- 
ing was  totally  destroyed  by  fire  on  the 
night  of  the  dd  of  April,  1800.  At  that  time 
the  building  was  not  quite  completed,  and 
had  not  been  turned  over  to  Horger.  There 
was  some  testimony  tending  to  show  that 
certain  extra  work  had  been  done  on  the 
building  by  agreement  between  Ulmer  and 
Horger,  reasonably  worth  $65.  The  verdict 
Included  this  $05  for  extra  work,  $12.73  bal- 
ance due  Ulmer  on  the  original  contract,  and 
$5.10  interest,  as  the  extent  of  the  loss  nn- 
der  the  policy. 

Construing  the  policy,  the  circuit  court 
Instructed  the  jury  as  follows:  "Now,  I 
will  tell  you  what  that  contract  of  Insurance 
Is.  The  Insurance  company  entered  Into  a 
contract  with  the  plaintiff  for  what?  To 
Indemnify  and  secure  him  against  loss  he 
might  sustain  by  reaqon  of  the  building 
which  he  had  contracted  to  build.  In  case 
that  building,  or  any  of  the  material  on  the 
premises,  which  was  to  be  used  In  the  erec- 
tion of  that  building,  should  be  destroyed, 
to  a  sum  not  exceeding  the  sum  of  $450. 
Now,  wfis  the  building  destroyed  by  fire? 
And,  If  80,  the  plaintiff  then  would  be  enti- 
tled to  recover  such  damages  as  he  has  sus- 
tained by  reason  of  the  destruction  of  such 
property  by  fire,  not  to  exceed  the  amount 
of  $450.  That  policy  does  not  mean  that,  as 
soon  as  the  house  was  destroyed  by  fire, 
the  plaintiff  was  entitled  to  recover  $450 
from  the  insurance  company,  but  meant  that 
he  was  to  recover  that  amount  If  that  was 
the  damage  done  him  by  the  fire.  In  other 
words,  he  was  to  recover  just  such  injury  as 
he  had  sustained  by  reason  of  the  fire,  what- 
ever the  Injury  amounted  to,  provided  it 
didn't  exceed  the  sum  of  $450.  The  Insur- 
ance company  guarantied  him  against  any 
loss  to  the  extent  of  $450  which  he  might 
sustain  by  reason  of  the  property  being  de- 
stroyed by  fire;  that  Is,  the  house  In  the 
course  of  erection,  and  the  lumber  on  the 
ground  adjacent  thereto,  which  was  to  be 
used  In  the  construction  of  the  house."  It 
la  excepted  that  this  construction  Is  errone- 
ous, because  contrary  to  the  provisions  of 
the  act  of  1806  (22  St  at  Large,  p,  113),  and 
the  argument  is  that  the  policy  is  what  la 
known  as  a  "valued"  policy,  and  is  not  an 
"open"  policy,  and  that  upon  a  total  loss 
the  defendant  company  was  liable  for  the 
whole  $450.  The  statute  provides:  "That 
hereafter  no  fire  insurance  company,  or  In- 
dividual writing  fire  Insurance  policies,  do- 
ing business  In  this  st&te,  shall  Issue  policies 
for  more  than  the  value  to  be  stated  In  the 
policy,  amount  of  the  value  of  the  property 
to  be  Insured,  the  amount  of  Insurance  to  be 
Hxed  by  insurer  and  inserted  at  or  before 
time  of  issuing  said  policies;  and  In  case 
of  total  loss  by  fire  the  hisured  shall  be  en- 


titled to  recover  the  full  amount  of  insur- 
ance and  a  proportionate  amount  In  case  of 
partial  loss,"  etc.  We  have  quoted  as  print- 
ed, and  presume  the  meaning  is  that  no  fire 
insurance  company  shall  issue  policies  for 
more  than  the  value  of  the  property  to  be 
Insured,  to  be  stated  in  the  policy,  the 
amount  of  Insurance  to  be  fixed  by  the  in- 
surer and  insured,  etc  The  attempt  of  the 
statiite  no  doubt  was  to  secure  ''valued"  in- 
stead of  "open"  policies  of  fire  Insurance 
on  property  other  than  chattel  or  personal 
property.  The  i^tatute  prescribes  no  penal- 
ty, and  contains  no  provision  requiring  that 
the  amount  named  in  the  policy  shall  be 
construed  to  be  the  value  of  the  property 
losured,  or  conclusive  evidence  of  such  val-. 
ue.  The  circuit  court  was,  therefore,  com- 
pelled to  construe  the  contract  according  to 
its  terms,  and  we  do  not  think  he  erred  in 
construing  the  policy  to  mean  that  the  de- 
fendant was  liable  for  the  loss  or  damage 
by  fire  sustained  by  the  Insured,  not  to  ex- 
ceed $450.  This  is  manifest  from  the  ex- 
press language  of  the  policy  and  the  provi- 
sions showing  how  the  amount  of  the  loss 
is  to  be  ascertained  or  estimated.  The  poli- 
cy contains  no  words  showing  that  the  prop- 
erty was  **worth"  or  "valued  at"  the  amount 
stated  as  limiting  the  loss,  and,  on  the  con- 
trary, shows  that  the  intent  of  the  parties 
was  that  proof  should  be  olTered  as  to  the 
value  of  the  property  in  case  of  loss.  This 
shows  that  the  policy  is  an  "open/'  and  not 
a  "valued,"  policy,  as  defined  in  13  Am.  & 
Sng.  Bnc.  Law,  102,  103.  This  not  being  a 
policy  in  which  the  value  of  the  property 
to  be  insured  and  the  amount  of  the  Insur- 
ance are  fixed  by  the  terms  of  the  policy 
or  by  statutory  construction,  the  provision 
of  the  statute  that,  "in  case  of  total  loss 
by  fire,  the  Insured  shall  be  entitled  to  re- 
cover the  full  amount  of  insurance,"  can- 
not apply. 

In  the  matter  of  the  plaintiff's  Insurable 
Interest  and  loss  the  court  instructed  the 
jury:  "Now,  If  you  conclude  that  the  plain- 
tiff in  this  case  contracted  with  Horger  tp 
build  his  house  for  $300,  and  he  went  ahead 
doing  his  work,  and  partially  completed  It, 
and  had  lumber  there,  and  that  he  was  paid 
$287.27  on  tha^  and  be  was  only  to  get  $300 
for  it,  then  he  would  be  Interested  in  the 
house  to  the  extent  of  what  was  still  due  on 
the  contract,--wbatever  amount  he  had  been 
paid  on  his  contract.  If  he  was  to  receive 
$300  on  his  contract,  and  he  had  received 
that,  the  insurance  company  would  not  be 
liable  for  what  he  had  been  paid,  but  would 
be  liable  for  any  amount  of  money  that  was 
due  him  for  labor  performed  and  material 
on  the  ground,  or  material  to  be  used  in  the 
erection  of  the  building,  or  material  actually 
furnished."  Appellant  excepts  to  this  Instruc- 
tion, because  it  "limited  the  plaintliTs  re- 
covery to  the  difference  between  the  contract 
price,  $365,  and  the  amount  advanced  by  the 
surety  defendant,  Inabhiet,  $287.27;  whereas. 
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as  matter  of  law,  the  plaintiff  was  entitled, 
even  before  the  act  of  1896,  to  recover  the 
amount  of  the  policy,  so  that  he  would  be 
able  to  either  (a)  repay  the  defendant  Inahi- 
net  the  amount  advanced  by  her  to  him,  or 
(b)  to  perform  and  discharge  his  contract 
fully  by  rebuilding  the  house  for  defendant 
Horger;  In  other  words,  the  right  and  insur- 
able interest  of  plaintiff  extended  at  least  to 
a  sufficient  amount  to  protect  his  payment 
of  the  amount  advanced  by  the  defendant  In- 
abinet  as  well  as  the  difference  between  the 
amount  thus  advanced  and  the  contract  price, 
$365,  or  to  rebuild  the  house  according  to 
his  contract  But  this  instruction  precluded 
this,  and  took  these  matters  from  the  consid- 
eration of  the  Jury."  In  May,  Ins.  p.  144, 
it  is  stated:  "Whoever  may  be  fairly  said 
to  have  a  reasonable  expectation  of  deriving 
pecuniary  advantage  from  the  preservation 
of  the  subject-matter  of  insurance,  whether 
that  advantage  inures  to  him  personally  or  as 
the  representative  of  the  rights  or  interest 
of  another,  has  an  insurable  interest,  •  *  • 
or  who  will  receive  benefit  from  the  con- 
tinued existence  of  the  property,  whether 
they  have  or  have  not  any  title  to,  estate  in, 
lien  upon,  or  possession  of,  it,  have  an  insur- 
able interest/*  In  this  state  there  are  statu- 
tory provisions  by  which  persons  furnishing 
labor  or  material  for  the  erection  of  a  build- 
ing may  secure  a  lien  on  such  building  to  se- 
cure payment  of  the  amount  due.  Section 
2465,  Rev.  St  Independent  of  any  statuto- 
ry lien,  it  would  seem  that  contractors,  build- 
ers, and  the  like  have  insurable  interests  in 
the  buildings  in  the  construction  of  which 
they  furnish  labor  or  material,  whether  the 
payments  are  to  be  in  Installments  or  upon 
the  completion  of  the  work.  13  Am.  &  Eng. 
Enc.  Law,  164,  and  cases  cited.  It  is  not  dis- 
puted in  this  appeal  that  plaintiff,  as  con- 
tractor, hail  an  insurable  interest  In  the 
building  insured,  at  least  ^to  the  extent  pro- 
vided for  in  the  verdict.  If  the  extent  of  his 
insurable  interest  is  Ihnited  by  the  amount  of 
his  lien  on  the  building,  or  the  amount  he 
could  have  recovered  of  Horger  upon  the  com- 
pletion of  the  building,  then  unquestionably 
the  charge  and  verdict  must  stand.  But  as 
it  seems  to  us,  plaintiff  had  a  greater  inter- 
est than  that  in  the  continued  existence  of 
the  building.  By  his  contract  with  Horger  he 
was  bound  to  build  and  complete  the  dwelling 
house  for  $365,  including  the  extras,  and  he 
has  not  been  prevented  from  discharging 
this  agreement  by  any  fault  of  Horger,  or  by 
act  of  God  or  the  public  enemy,  if  even  the 
two  last-named  contingencies  would,  under 
all  circumstances,  excuse  performance.  As- 
suming honesty  of  purpose  on  the  part  of  XJl- 
mer,  It  is  very  probable  that  the  contingency 
which  prevented  and  prevents  full  perform- 
ance is  the  very  casualty  by  fire  against  which 
he  sought  protection  by  procuring  the  policy 
in  question.  Being  bound  by  his  contract  to 
give  Horger  a  completed  building,  which  he 
has  never  done  because  of  the  destruction  of 


the  nearly  completed  house  by  fire,  TJlmer's 
interest  in  the  continued  existence  of  the 
building  was  not  merely  aa  a  security  for 
the  amount  to  be  due  him  on  completion, 
but  as  a  means  by  which  he  could  discharge 
his  own  obligation  to  Horger.  His  insur- 
able interest  in  the  building  would,  therefore; 
be  the  value  of  the  building  at  the  time  of 
the  fire,  and  his  "loss  or  damage'*  by  the 
fire  would  necessarily  be  the  same.  The 
plaintiff's  case  is  not  altogether  like  the 
case  of  a  mortgagee  or  mere  lienholder,  who 
Insures  the  property  upon  which  he  holds  the 
lien,  as  to  whom  it  may  be  said  that  his  in- 
surable interest  is  limited  by  the  amount  due 
upon  the  lien  debt  Plaintiff's  case  is  more 
analogous  to  the  case  of  a  bailee  or  ware- 
houseman charged  with  the  custody  and  de- 
livery of  goods,  who  not  only  has  a  lien  for 
his  charges,  but  is  also  responsible  for  the 
delivery  of  the  goods;  or  still  more  analo- 
gous to  the  case  of  a  shipbuilder,  who  con- 
tracts to  build  and  deliver  a  ship.  It  can 
hardly  be  doubted  that  a  bailee  charged  with 
the  custody  of  property,  or  a  shipbuilder  con- 
tracting to  build  and  deliver  a  ship,  has  an 
insurable  interest  to  the  extent  of  the  value 
of  the  property,  and  not  merely  to  the  extent 
of  the  lien  for  charges,  or  the  balance  due 
upon  the  contract  price.  In  the  case  of  Pelzer 
Mfg.  Co.  V.  Sun  Tire  Office,  36  S.  0.  266,  15 
S.  E.  581,  the  court  speaking  by  Chief  Jus- 
tice Mclver,  said:  "It  is  well  settled  that  a 
warehouseman  has  an  insurable  interest  In 
property  stored  in  bis  warehouse  to  indemni- 
fy himself  against  any  liability  which  he  may 
incur  to  his  patrons  by  reason  of  his  rela- 
tion to  them  as  warehouseman."  So,  if  the 
warehouseman's  liability  was  to  the  extent 
of  the  value  of  the  goods  in  his  hands,  his  In- 
surable interest  therein  would  go  to  that  ex- 
tent. We  see  no  sufficient  reason  why  this 
principle  should  not  extend  to  a  builder  or 
contractor  while  the  building  is  being  con- 
structed for  the  purpose  of  being  turhed  over 
after  completion  to  the  employer. 

The  case  of  Commercial  Fire  Ins.  Co.  ▼. 
Capital  City  Ins.  Co.,  81  Ala.  320,  60  Anu 
Rep.  162,  is  much  in  point  the  facts  being 
very  similar  to  those  in  the  case  at  bar.  In 
that  case  the  court  decided  that  when  a  build- 
er contracts  to  furnish  materials  and  build  a 
house  for  another  person  at  a  stipulated  price, 
payable  in  Installments  as  the  work  progress- 
es, and  takes  out  a  pc^cy  of  insurance  on 
the  house  durhig  its  construction,  and  it  is 
destroyed  by  fire  before  completion,  the  loss  is 
his,  although  he  may  have  received  partial 
payments  by  installments,  because  of  his  lia- 
bility to  rebuild  the  house.  The  case  of  Fo- 
ley V.  Insurance  Co.,  152  N.  Y.  131,  46  N.  E3. 
318,  43  L.  R.  A«  664,  decides  that  an  owner 
has  an  insurable  interest  to  the  extent  of  Ivb 
value  In  a  building  In  process  <^  construction 
at  the  time  of  the  fire,  under  a  contract  re- 
quiring the  d^Ivery  of  the  completed  build- 
ing within  a  specified  time  not  yet  expired, 
although  the  loss,  in  the  absence  of  insur 
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ance^  would  fall  on  the  contractor,  and  not 
on  the  owner.  In  this  case  the  owner  has  an 
Insurable  Interest  to  the  extent  of  the  value 
of  the  building,  for  which  he  had  not  pald^  be- 
cause, the  building  being  annexed  to  the  soil, 
title  thereto  passed  to  the  owner.  The  case^ 
however,  recognizes  the  principle  that  the 
loss  of  a  building  destroyed  by  fire  while  be- 
ing constructed,  under  contract  requiring  de- 
livery  of  the  completed  building,  falls  upon 
the  contractor.  Under  such  circumstances, 
while  the  contractor  in  strict  law  would  not 
be  the  owner  of  the  building,  still  he  has 
potentially  the  rights  of  the  owner  to  indem- 
nify himself  against  loss  by  reaEPon  of  its  de- 
struction. See  note  to  the  case  cited  above, 
43  L.  R.  A.  664.  The  conclusion  we  have 
reached  is  further  strengthened  or  made  man- 
ifest by  the  stipulations  of  the  policy,  which 
provide  that  the  loss  or  damage  shall  be 
ascertained  or  estimated  according  to  the 
actual  cash  value  of  the  property  insured, 
•and  shall  in  no  event  exceed  what  It  would 
then  cost  the  insured  to  repair  or  replace 
the  same  with  material  ol  like  kind  and 
quality.  These  stipulations  show  that  the 
parties  contemplated  that  the  loss  was  to  be 
measured  with  reference  to  the  value  of  the 
building,  and  not  with  reference  to  th^  sum 
that  might  be  due  the  insured  upon  the  build- 
ing contract  This  conclusion  renders  it  un- 
necessary to  consider  the  remaining  excep- 
tions. The  judgment  of  the  circuit  court  Is 
reversed,  and  the  case  remanded  for  a  new 
trial. 


(SI  &  C.  468) 
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(Supreme  Court  of  South  Carolina.    Sept.  6, 

1901.) 

PLSADINO  — AMENDMENT  — ACnON  FOR  PER- 
SONAL INJURIES— BVIDBNCB— NONSUIT  —  IN- 
STRUCTIONS—NBQLIQENCE— DUB  CARB  —  AS- 
SUMPTION OF  RISK-OONTRIBUTORT  NBQU- 
GENCB. 

1.  Where  defendant  moved  to  amend  his  an- 
swer, and  his  motion  was  granted,  he  cannot 
object  that  the  remarks  made  by  the  court  on 
granting  it  were  incorrect. 

2.  Where  a  complaint  for  personal  injuries 
alleges  damages  to  internal  organs,  evidence  as 
to  impairment  of  eyesight  is  admissible,  when 
shown  to  be  the  result  of  internal  injuries. 

3.  Where  there  is  evidence  tending  to  show 
defendant's  negligence  as  alleged,  refusal  of  a 
DOnsait  was  proper. 

4.  An  instruction  that  negligence  is  a  relative 
term  when  applied  to  different  sets  of  circum- 
stances, and  that  the  caution  required  in  one 
case  may  be  greater  than  that  required  in  an- 
other, but  in  any  case  the  law  enjoined  the 
duty  of  observing  the  care  due  under  such  cir- 
cumstances, which  was  the  amount  of  care 
which  would  be  exercised  by  a  man  of  ordinary 
intelligence  and  prudence,  is  not  erroneous  as 
charging  that  in  some  cases  a  higher  degree  of 
care  than  due  care  is  necessary. 

5.  It  is  for  the  jury  to  determine  whether  an 
employ^,  by  remaining  in  service  after  knowl- 
edge of  defective  appliances,  notice  to  the  mas- 
ter thereof,  and  promise  by  him  to  remedy  the 
same,  assumed  the  risk. 

6.  Const,  art.  9,  $  15,  provides  that  a  railroad 
company  in  an  action  for  personal  injuries  can- 
not  set   up   assumption   of   risk   by   employ^. 


Held  to  apply  to  an  action  by  a  section  master 
for  personal  injuries  by  failure  of  company  to 
furnish  a  suffldent  number  of  persons  to  per- 
form  the  work. 

7.  An  instruction  that,  if  the  injury  to  an 
employ^  could  have  been  avoided,  in  spite  of 
his  negligence,  by  the  exercise  of  due  care  on 
the  part  of  defendant,  then  defendant  would 
be  liable,  because  that  would  show  that  plain- 
tiff's negligence  did  not  contribute  to  the  in- 
jury, because  it  was  not  a  direct  cause  there- 
of, was  not  erroneous,  as  instructing  that 
plaintiff  could  recover,  though  guilty  of  con- 
tributory negligence,  if  defendant  could  have 
avoided  the  injury. 

8.  An  instruction  as  to  contributory  negli- 
gence, that,  before  the  jury  could  find  for  de- 
fendant, they  must  be  sure  that  such  negli- 
gence had  been  proven,  is  not  erroneous  as  call- 
ing for  a  higher  degree  of  proof  than  the  law 
reouires. 

9.  An  instruction  that  if  plaintiff  employd 
did  the  work  assigned  to  him  in  the  usual  and 
customary  manner  he  could  not  be  charged 
with  doing  It  negligently,  so  as  to  contribute  to 
the  injury  received,  was  erroneous. 

Appeal  from  common  pleas  circuit  court  of 
Greenwood  county;  Benet,  Judge. 

Action  by  Josiah  W.   Bodle   against  the 
Charleston    &    Western    Carolina    Railway 
Company.    Judgment  for  plaintiff.    Defend 
ant  appeals.    Reversed. 

B.  J.  Simpson  and  Sheppard  &  Grier,  for 
appellant  Caldwell  &  Park  and  Graydon  & 
Giles,  for  appellee. 

JONES,  J.  This  appeal  comes  from  a  yer- 
diet  and  Judgment  in  favor  of  plaintiff  in  an 
action  for  damages  for  personal  Injuries  al- 
leged to  have  been  sustained  through  defend- 
ant's negligence  in  failing  to  furnish  an  ade- 
quate force  of  laborers  to  do  the  work  re- 
quired of  plaintiff,  as  section  track  foreman, 
in  the  hauling  and  piling  of  steel  rails,  after 
application  for  additional  help  by  the  plain- 
tiff, and  promise  by  defendant  to  supply  the 
same.  The  sixth  paragraph  of  the  com- 
plaint alleged:  "(6)  That  on  the  15th  day  of 
February,  1900,  while  the  plaintiff,  in  com- 
pliance with  the  orders  of  the  defendant, 
was  trying,  with  the  assistance  of  his  three 
hands,  to  carry  one  of  the  said  steel  rails  up 
an  embankment  for  the  purpose  of  loading  it 
on  his  car,  and  hauling  and  piling  it,  as  afore- 
said, one  of  his  said  hands  was  entirely  over- 
come and  exhausted  by  the  great  weight  of 
the  said  steel  rail,  on  account  of  the  failure 
of  the  defendant  to  furnish  a  sufficient  force 
to  carry  the  same,  and  fell  to  the  grounO, 
thereby  causing  the  whole  weight  of  one 
end  of  the  said  steel  rail  to  be  thrown  on  the 
plaintiff,  by  which  his  right  leg  was  knock- 
ed out  of  place,  his  back  injured,  and  a  great 
strain  put  upon  his  whole  body,  causing  a 
lesion  of  his  kidneys  and  other  internal  or- 
gans." Besides  the  general  denial,  the  de- 
fendant interposed  as  special  defenses  con- 
tributory negligence  and  assumption  of  risk 
after  knowledge.  The  numerous  exceptions 
of  appellant  will  be  considered  under  the  sub- 
ject heads  following: 

1.  Amendment  to  Answer.  On  motion  of 
the  defendant  (appellant),  over  the  objection 
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of  plalntlif  (reftpondent),  the  circuit  court 
permitted  defendant  to  amend  the  answer 
Xyj  inserting  the  following:  "(8)  That  the 
aald  plaintiff  went  about  the  work  in  which 
he  was  engaged  when  he  alleges  to  haye 
been  injured  with  full  knowledge  of  the  man- 
ner in  which  said  work  was  to  be  done,  and 
of  all  the  facts  and  cinrumstances  connected 
therewith;  that  he  directed  the  said  work, 
and  assumed  all  risks  incident  thereto.'* 
Plaintiff's  counsel  objected  to  this  amend- 
ment under  section  15,  art  9,  Const.,  which 
provides:  "Knowledge  by  any  employee  in- 
jured of  the  defective  or  unsafe  character  or 
condition  of  any  machinery,  ways  or  appli- 
ances of  any  machinery,  shall  be  no  defense 
to  an  action  for  injury  caused  thereby,  ex- 
cept as  to  conductors  or  engineers  in  charge 
of  dangerous  or  unsafe  cars  or  engines  toI- 
untarily  operated  by  them.**  The  circuit 
court,  in  allowing  the  amendment,  said  that 
the  first  portion  would  be  objectionable,  but 
the  additional  clause,  "and  the  plaintifC  as- 
sumed all  the  risks,*'  etc,  is  sufficient  to  per- 
mit its  allowance.  Upon  this  appellant  pred- 
icates the  third  exertion,  which  assigns  er- 
ror (1)  in  holding  that  such  amendment  was 
permitted  for  the  purpose  of  alleging  as- 
sumption of  risk  only,  and  not  for  the  pur- 
pose of  setting  up  the  defense  that  the  de- 
fendant had  knowledge  of  the  alleged  short* 
ness  of  hands,  and  that  such  knowledge  was 
a  bar  to  his  recovery;  and  (2)  in  holding  that 
the  allegations  of  negligence  here  come  with- 
in the  word  "appliances,"  as  used  in  section 
15,  art  9,  Ck^nst  This  exception  cannot  be 
sustained  for  several  reasons.  Appellant 
having  been  granted  what  was  asked  for, 
cannot  complain,  whether  the  remarks  ac- 
companying were  correct  or  not  Since  the 
defense  of  assumption  of  risk  must  neces- 
sarily be  based  upon  the  employe's  knowl- 
edge, either  actual  or  constructive,  we  are 
unable  to  see  wherein  appellant  has  been 
prejudiced,  whatever  may  be  the  correct 
view  as  to  the  meaning  of  the  term  ^'appll- 
ances,"  as  used  in  the  section  of  the  constitu- 
tion referred  to.  But  as  we  will  show  here- 
after, the  term  "appliances,"  in  section  15, 
art  9,  of  the  constitution,  includes  a  force  of 
hands  sufficient  to  operate  the  machinery, 
etc.,  and,  if  there  was  error  in  the  ruling  of 
the  circuit  court  it  was  in  allowing  the 
amendment  at  all. 

2.  The  Admissibility  of  Certain  Testimony. 
The  first  and  second  exceptions  assign  error 
in  allowing  the  plaintiff,  Bodie,  to  testify  as 
to  damages  to  his  eyesight  when  there  was 
no  allegation  in  the  complaint  asking  dam- 
age for  such  injury.  The  complaint  alleged 
that  plaintifTs  "right  leg  was  knocked  out 
of  place,  his  back  injured*  and  a  great  strain 
put  upon  his  whole  body,  causing  a  lesion  of 
his  kidneys  and  other  internal  organs."  The 
circuit  court  admitted  the  testimony  as  to 
impairment  of  eyesight  in  so  far  as  it  tend- 
ed to  show  a  result  or  effect  of  the  Internal 
injuries    alleged.    This    was   not   error,    as 


shown  by  the  recent  case  of  Youngblood  v. 
Ralhx)ad  Co.,  60  S.  a  14,  88  8.  K  232. 

8.  Befusal  of  Nonsuit  The  fourth,  fifth, 
and  sixth  exceptions  allege  error  (1)  in  that 
there  was  no  evidence  that  the  faUhre  to 
furnish  a  sufficient  force  of  hands  was  the 
proximate  cause  of  the  Injury;  (2)  in  that 
the  evidence  showed  that  the  proximate 
cause  of  the  Injury  was  the  accidental  fall 
of  a  fellow  servant;  (8)  in  that  the  evidence 
showed  that  plaintiff,  with  knowledge,  as- 
sumed the  risk  of  the  injury  alleged.  These 
grounds  were  all  satisfactorily  disposed  of 
by  the  circuit  court  in  refusing  the  motion, 
in  accordance  with  the  well-settled  rule  in 
this  state  that  nonsuit  should  not  be  granted 
when  there  is  any  evidence  tending  to  es- 
tablish the  allegations  of  the  complaint 

4.  Negligence.  The  eighth  exception  com- 
plains of  the  charge  to  the  jvay  in  reference 
to  the  matter  of  negligence.  The  jury  was 
charged:  "Negligence  simply  means  want  of 
due  care.  That  is  a  very  short  definition. 
If  you  weigh  each  word,  you  will  find  that 
that  contains  the  whole  doctrine,— want  of 
due  care;  not  simply  want  of  care,  but  want 
of  due  care.  From  Its  very  nature^  negli- 
gence may  consist  In  the  doing  something 
which  should  not  have  been  done.  Negli- 
gence .may  also  consist  in  leaving  undone 
that  which  ought  to  have  been  done.  It 
may,  therefore,  be  a  fault  of  omission  as 
well  as  a  fault  of  commission.  [It  is  impos- 
sible for  the  CQurt  to  furnish  a  jury  with  a 
hard  and  fast  measure  of  care,  the  presence 
of  which,  or  the  exercise  of  which,  would 
drive  away  the  idea  of  negligence,  the  ab- 
sence of  which  would  mean  the  presence  of 
negligence.  There  Is  no  such  hard  and  fast 
rule  which  can  be  applied  by  a  jury  like  a 
foot  rule  or  a  bushel  measure;  but  there  is 
a  general  principle  which  underlies  the  doc- 
trine of  negligence^  and  shows  sufflcioitly 
clearly  the  measure  of  care  proper  in  each 
particular  case,  and  it  is  this:  The  greater 
the  probability  of  danger  in  the  particular 
circumstances,  the  greater  is  the  required 
degree  of  care,  because  the  measure  of  care 
naturally  varies  in  the  different  Circum- 
stances. For  example,  a  man  cutting  wood 
with  an  ax  must  exercise  a  proper  amount 
of  precaution  to  guard  against  other  people 
that  may  be  near  him;  but  a  man  who  is 
blasting  rock  with  dynamite,  since  th&ce  is 
much  greater  danger  in  handling  that  explo- 
sive than  in  holdhig  an  ax,  is  required  to 
exercise  a  much  greater  degree  of  care.  Due 
care  in  handling  an  ax  in  cutting  wood  would 
not  be  a  sufficient  measure  of  care  in  hand- 
ling dynamite  and  blasting  rock.  But  this 
shows  you  that  the  jury  in  each  particular 
case  has  to  establish  from  the  testimony  In 
the  case  exactly  the  measure  of  care  which 
should  have  been  exercised  under  the  circum- 
stances, and  it  Is  just  that  amount  of  care 
which  would  or  should  have  been  exercised 
by  a  man  of  ordinary  intelligence  and  pru- 
dence.   Your  common  sense  and  intelligence 
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will  guide  jrou»  in  deciding  by  the  testlmonyl 
In  the  case  what  amount  of  care  should  have 
been  exercised  by  the  railway  company  in 
the  circumstances  detailed  in  the  testimony* 
and  also  will  show  you  what  amount  of  care 
should  have  been  exercised  by  Bodie,  the 
plaintiff,  imder  the  circumstances  detailed, 
when  you  are  considering  the  subject  of 
contributory  negligence;  and  I  repeat  it  is 
Just  that  degree  of  care  which  a  man  of  ordi- 
nary intelligence,  common  sense,  and  pru- 
dence should  have  exercised  under  the  same 
or  similar  circumstances;  not  absolute  care, 
not  the  utmost  care  to  guard  against  a  possi- 
ble danger,  but  only  reasonable  care,  due 
care,  that  amount  of  precaution  proper  to 
guard  against  the  probable  danger."  The 
exception  is  to  that  portion  of  the  charge 
Above  which  is  within  the  brackets,  and  the 
flpecific  errors  assigned  are:  (1)  That  the 
Jury  were  Instructed  that  In  some  cases  a 
higher  degree  of  care  than  due  care  is  neces- 
sary to  exempt  from  liability;  and  (2)  the 
charge  left  to  the  jury  the  legal  question, 
what  degree  of  care  was  necessary  In  this 
case?  We  do  not  think  the  charge  is  amoia- 
ble  to  either  objection.  The  learned  circuit 
Judge,  by  his  language  and  illustration,  mere- 
ly meant  to  show  the  Jury  that  "negligence" 
is  a  relative  term  when  applied  to  different 
<9uie0  or  sets  of  circumstances,  and  that  the 
'Care  or  caution  required  in  one  case  may  be 
greater  or  less  than  the  care  or  caution  re- 
quired in  another;  but  the  Jury  were  plainly 
instructed  ttikt  in  any  particular  case  or  set 
of  circumstances  the  law  enjoined  the  duty 
of  observing  the  care  due  under  such  circum- 
stances, and  the  court  did  not  instruct  the 
Jury  that  in  any  case  the  law  required  a 
higher  degree  of  care  than  due  care.  The 
Jury  were  further  instructed  that  the  meas- 
ure of  the  care  due  in  any  particular  case 
was  **that  amount  of  care  which  would  or 
should  have  been  exercised  by  a  man  of  or- 
dinary Intelligence  and  prudence,"  or  *that 
degree  of  care  which  a  man  of  ordinary  in- 
telligence, common  sense,  and  prudence 
should  have  exercised  under  the  same  or 
similar  circumstances."  The  charge  was, 
therefore,  nothing  more  than  what  has  been 
often  approved  in  this  state,  vis.:  "Negli- 
gence is  the  want  of  ordinary  care  under  the 
circumstances."  A  more  comprehensire  and 
scientific  definition  of  negligence  is  that  con- 
tained in  16  Am.  &  Bug.  Bnc  Law,  d89,  as 
follows:  "Actionable  negligence  is  the  inad- 
vertent failure  of  a  legally  responsible  per- 
son to  use  ordinary  care  under  the  circum- 
stances in  observing  or  performing  a  non- 
contractual duty  implied  by  law,  which  fail- 
ure is  the  proximate  cause  of  the  injury  to  a 
person  to  whom  the  duty  is  due."  Negli- 
gence involves  (1)  a  duty  to  exercise  ordinary 
care  under  the  circumstances;  (2)  a  breach 
of  such  duty;  (3)  the  breach  being  inadvert- 
ently, not  wantonly  nor  intenticmally,  made; 
<4)  injury  or  damage  resulting  to  the  party 
complaining;    (6)  and  that  such  injury  be 


f  proximately  caused  by,  or  be  tiie  natoral  and 
probable  result  of,  such  breach.  The  charge, 
viewed  as  a  whole,  fairly  instructed  the  Jury 
as  to  what  matters  constitute  actionable  neg- 
ligence. 

5.  Assumption  of  Risks.  The  eighteenth 
and  twentieth  exceptions  complain  of  error 
in  the  charge  to  the  Jury  on  this  subject 
The  defendant's  sixteenth  request  to  charge 
was  as  follows:  *'When  an  employ^,  after 
having  had  an  opportunity  to  become  ac- 
quainted with  the  risks  of  his  situation,  vol- 
untai-ily  accepts  them,  and  continues  in  the 
performance  of  them,  he  cannot  recover  for 
his  subsequent  injury  by  such  exposure."  In 
response  to  this  request  the  court  said: 
"That  is  rather  a  bald  statement  of  the  doc- 
trine. It  is  good  law,  to  a  certain  extent,  but 
it  is  left  for  the  Jury  to  decide,  under  the 
circumstances,  whether  his  continuance  to 
perform  the  work  should,  under  the  circum- 
stances, be  held  to  be  a  voluntary  assumption 
of  the  risks,  or  whether  by,  for  instance,  the 
promise  of  t^e  master,  he  was  entitled  to  con- 
tinue a  reasbnable  time,  still  exposed  to  the 
danger,  and  yet  not  relieve  the  master  from 
his  liability  for  the  Increased  risk.  I  have 
already  fully  charged  on  that  doctrine."  It 
is  complained  in  the  eighteenth  exception 
that  the  request  contained  a  second  proposi- 
tion of  law,  and  should  have  been  charged 
without  modification,  and  that  "the  modifica- 
tion gave  the  Jury  an  incorrect  idea  of  the 
difference  between  assumption  of  risks  and 
waiver,  of  defects  and  waiver,"  The  twen- 
tieth exception  Is  as  follows:  "Twentieth. 
Because  it  was  error  in  his  honor  to  charge 
the  Jury  as  follows:  'But  if  the  testimony 
shows,  under  all  the  circumstances,  that, 
while  he  did  continue  to  work  exposed  to  this 
increased  risk  or  danger,  he  did  complain  of 
this  increased  risk  or  danger  to  the  master, 
had  asked  for  means  to  lessen  or  remove  the 
increased  risk  or  danger,  and  had  been  prom- 
ised by  his  master  that  such  would  be  done. 
If  he  continues  to  work  flifter  that  promise,  it 
is  then  a  question  for  the  Jury,  Judging  by 
the  len^^th  of  time,  under  all  the  circumstan- 
ces, that  he  continues  to  work,  whether  or 
not  by  thus  continuing  he  has  assumed  the 
risk,  or  is  still  entitled  to  ask  and  hold  the 
master  liable.  That  Is  a  question  for  the 
Jury  to  determine,  under  the  circumstances 
shown  by  the  testimony,  whether  the  master, 
by  promising  to  remove  the  danger,  has  as- 
sumed the  risk  and  liability  following,  or 
whether  the  servant,  by  continuing  too  long 
without  the  danger  being. removed,  continues 
the  work,  has  thereby  assumed  the  increased 
risk  of  danger,'— the  error  being,  it  is  sub- 
mitted: (a)  In  wholly  failing  to  distinguish 
and  instruct  the  Jury  as  to  the  radical  dif- 
ference between  the  defense  of  contributory 
negligence  and  assumption  of  risk;  (b)  in 
entirely  withdrawing  from  the  Jury  and  elim- 
inating from  the  case  the  defense  of  assump- 
tion of  risk;  (c)  In  charging  incorrectly  the 
law  applicable  to  assumption  of  risk."    The 
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■entence  Immediately  preceding  the  portion 
of  the  charge  above  excepted  to  was  as  fol- 
lows: "I  repeat  that  a  railway  servant, 
while  he  assumes  the  ordinary  risks  incident 
to  the  kind  of  work  that  he  is  engaged  to  do, 
does  not  assume  the  risks  or  dangers  to 
which  he  may  be  exposed  by  unsafe  or  un- 
suitable or  insufficient  means  and  appliances 
for  doing  the  work  required  of  him;  but, 
while  that  be  so,  still  he  may,  without  com- 
plaining of  such  added  risk  and  danger,  con- 
tinue to  work  after  he  has  discovered  the  in- 
creased risk  or  danger.  He  may  do  this  vol- 
untarily, and  he  may  be  injured  as  the  direct 
result  of  this  increased  risk  or  danger;  and, 
if  80,  he  would  be  held  to  have  waived  his 
right  to  hold  his  master  liable.  He  would 
be  held  to  have  assumed  the  increased  risk 
of  danger,  and  the  master  could  not  be  held 
liable.*'  The  charge  to  the  Jury  was  to  that 
effect.— that  if  a  railway  employ^,  after 
knowledge  of  an  extraordinary  risk,  remains 
in  the  employer's  service  without  complaint 
on  his  part  and  promise  of  amendment  by  the 
employer,  he  Is  held,  as  matter  of  law,  to 
have  assumed  the  risk,  and  cannot  recover 
for  an  injury  directly  resulting  therefrom; 
but,  if  complaint  be  made,  and  there  is  prom- 
ise of  removal,  and  the  employ^,  while  re- 
maining thereafttf  a  reasonable  time  in  the 
employer's  service,  is  injured,  then  it  is  for 
the  Jury  to  determine  whether  the  employ^, 
by  remaining  in  the  employer's  service,  as- 
sumed such  risk.  If  it  be  conceded  that  this 
case  is  one  in  which  it  was  proper  to  submit 
to  the  Jury  the  question  of  assumption  of 
risk  by  an  employ^,  the  charge  was  more  fa- 
vorable for  the  appellant  than  the  law  Jus- 
tifies. In  Mew  V.  Railway  Co.,  56  S.  G.  101, 
32  S.  E.  832,  the  court  said:  "The  remaining 
in  the  master's  service  by  an  employ^,  after 
knowledge  of  an  alleged  defect  in  the  instru- 
mentalities to  be  furnished  by  the  master,  is 
not,  as  a  matter  of  law,  an  assumption  of  the 
risk  by  the  employ^.  Whether  the  employ^ 
assumed  the  risk  is  a  question  for  the  Jury, 
to  be  determined  from  all  the  circumstances 
of  the  case.  If  the  undisputed  evidence  is 
such  as  to  be  capable  of  but  one  inference, 
viz.  voluntary  assumption  of  the  risk  by  the 
employ^,  then  the  Jury  could  be  rightfully 
instructed  that  the  employ^  could  not  recover. 
Bussey  t.  Railway  Co.,  52  S.  G.  438,  30  S.  E. 
477."  In  the  case  of  Powers  v.  Oil  Co.,  53 
S.  C.  303,  31  S.  K  278,  the  court  says:  *'A 
promise  by  the  master  to  remedy  a  defect 
tends  to  rebut  the  inference  of  waiver  of  the 
defect  by  the  servant's  remaining  in  the  mas- 
ter's service  after  knowledge.  If  the  servant 
continued  in  discharge  of  his  duties,  relying 
on  the  master's  promise  to  remove  a  defect, 
he  could  not  be  said  to  have  waived  such 
defect.  The  Jury  was  the  proper  tribunal  to 
determine  this  question  in  this  case."  It  is 
manifest  that  the  court  did  not  withdraw 
from  the  Jury  the  question  as  to  assumption 
of  risk,  out,  on  the  contrary,  explicitly  in- 
structed them  on  that  subject,  and  substan- 


tially charged  all  the  requests  of  the  appel- 
lant in  relation  thereto.  The  doctrine  of  as- 
sumption of  risk  by  the  employ^  is  distinct 
from  the  doctrine  of  contributory  negligence, 
although  there  may  arise  a  certain  condition 
of  facts  capable  of  supporting  dther  infei^ 
ence.  This  has  given  rise  to  a  great  deal  of 
confusion  of  statement  when  dealing  with 
these  defenses.  "Assumpti(m  of  risk*'  rests 
in  the  law  of  contract,  and  Involves  an  im- 
plied agreement  by  the  employ^  to  assume 
the  risks  ordinarily  incident  to  his  employ- 
ment, or  a  waiver,  after  full  knowledge  of 
an  extraordinary  risk,  of  his  right  to  hold  the 
employer  for  a  breach  of  duty  in  this  regard. 
Hooper  v.  Railroad  Co.,  21  8.  C.  647.  The 
law  as  to  waiver  applies  because  the  relation 
between  the  employer  and  employ^  is  con- 
tractual, and  waiver  is  the  voluntary  relin- 
quishment of  a  Imown  right  By  the  contract 
the  employer  and  employ^  each  assume  cer- 
tain risks,  but,  as  in  all  contracts,  either  party 
may  waive  his  right  to  insist  upon  strict  per- 
formance of  the  other's  contractual  duty. 
When,  therefore,  a  case  arises  In  which  it  is 
shown  (upon  proper  pleading)  that  the  em- 
ploy6  has  assumed  the  risk  from  which  the 
iujury  arose,  or,  what  is  the  same  thing  in  ef- 
fect, has  waived  his  right  to  hold  the  employ- 
er responsible  for  the  risk,  the  employe's  ac- 
tion is  defeated  because  of  his  agreement,  and 
not  because  of  negligence.  "Contributory  neg- 
ligence," on  the  other  hand,  rests  in  the  law 
of  torts,  as  applied  to  negligence,  and,  when 
such  defense  Is  established,  the  plaintifTs  ac- 
tion is  defeated,  not  because  of  any  agree- 
ment, express  or  implied,  but  because  his 
own  misconduct  was  a  proximate  cause  of 
the  injury.  This  distinction,  wbile  not  em- 
phasized in  the  charge,  was  plainly  manifest 
therein,  for  the  Jury  were  instructed  as  to 
both  defenses  in  language  from  which  the 
distinction  was  inferable.  Moreover,  if  ap- 
pellant desired  instructions  specifically  point- 
ing out  the  distinction  between  the  two  de- 
fenses, appellant  should  have  presented  spe- 
cific requests  embodying  such  distinction, 
which  was  not  done. 

But  we  will  now  attempt  to  show  that  the 
doctrine  of  "assumption  of  risk"  haa  no  ap- 
plication to  this  case,  and  by  having  it  sub- 
mitted to  the  Jury  appellant  received  favor, 
instead  of  prejudice.  We  think  that  section 
15,  art  9,  of  the  constitution,  sweeps  away 
the  defense  of  "assumption  of  risk"  in  all 
cases  falling  within  its  provisions.  We 
quote  the  section  In  full,  as  follows:  "Sec- 
tion 15.  Every  employee  of  any  railroad  cor- 
poration shall  have  the  same  rights  and  rem- 
edies for  any  injury  suffered  by  him  from  the 
acts  or  omissions  of  said  corporation  or  its 
employees  as  are  allowed  by  law  to  other 
persons  not  employees,  when  the  Injury  re- 
sults from  the  negligence  of  a  superior  agent 
or  officer,  or  of  a  person  having  a  right  to 
control  or  direct  the  services  of  a  party  in- 
jured, and  also  when  the  injury  results  from 
the  negligence  of  a  fellow-servant  engaged 
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in  another  department  of  labor  from  that  of 
the  party  hijured,  or  of  a  fellow-servant  on 
another  train  of  cars,  or  one  engaged  abont 
a  different  pieoe  of  work.  Knowledge  by 
any  employee  injured  of  the  defective  or  un- 
eafe  character  or  condition  of  any  machin' 
ery^  waye  or  appliancee,  ehall  he  no  defemc 
to  an  action  for  injury  caused  thereby^  ex- 
cept as  to  conductors  or  engineers  in  charge 
of  dangerous  or  unsafe  cars  or  engines  voU 
untarUy  operated  by  tJierUn  When  death  en< 
sues  from  any  injury  to  employees,  the  legal 
or  personal  representatives  of  the  person  in- 
jured shall  have  the  same  rights  and  reme- 
dies as  are  allowed  by  law  to  such  repre- 
sentatives of  other  persons.  Any  contract  or 
agreement  expressed  or  implied  mads  by  any 
employee  to  waive  the  benefit  of  this  section^ 
shaXl  be  nvU  and  void;  and  this  section  shall 
not  be  construed  to  deprive  any  employee  of 
a  corporation,  or  his  legal  or  personal  repre- 
sentative, of  any  remedy  or  right  that  he 
now  has  by  the  law  of  the  land.  The  gen- 
eral assembly  may  extend  the  remedies  here- 
in provided  for  to  any  other  class  of  em- 
ployees.** The  circuit  court  charged  the  Jury 
—we  think,  correctly— that  'the  word  'appli- 
ances' includes  not  only  inanimate  machinery 
and  tools  and  apparatus,  but  also  the  living 
men  or  persons  needed  to  operate  the  ma- 
chineiy."  This  view  is  supported  in  3  Wood, 
Ry.  Law,  p.  1478,  and  Johnson  v.  Water  Co., 
71  Wis.  658,  37  N.  W.  823,  5  Am.  St  Rep. 
243b  In  the  case  of  Donahue  v.  Railroad  Co., 
32  S.  a  299,  11  S.  B.  96,  17  Am.  St  Rep.  864, 
the  court  considered  that  the  negligent  fur- 
nishing of  a  vicious  horse  by  a  master  to  a 
street  car  driver,  by  which  the  driver  was 
kOledL  was  a  breach  of  the  master's  duty  to 
furnish  the  servant  with  safe  and  suitable 
appliances  to  do  the  work  for  which  he  was 
engaged.  We  do  not  think  it  is  straining 
the  meaning  of  the  language,  ''defective  or 
unsafe  character  or  condition  of  any  ma- 
chinery, ways,  or  appliances,"  as  used  in  ths 
section  quoted,  to  hold  that  it  includes  the 
human  Instrumentalities  physically  applied 
to  properly  operate  the  machinery  and  ways 
of  the  railroad  company,  and  so  has  in  con- 
templation the  inadequacy  of  a  force  of 
hands  to  safely  perform  the  work  required* 
If  this  be  so,  then  It  is  expressly  provided 
m  the  section  of  the  constitution  quoted  and 
Italicized  by  us  that  the  employe's  knowledge 
of  the  unsafe  condition  of  such  appliances 
shall  be  no  defense  to  an  action  for  injury 
caused  thereby.  The  plaintiff,  being  a  sec- 
tion master,  does  not  fall  within  the  excep- 
tion as  to  conductors  and  engineers.  There 
can  be  no  assumption  of  risk  by  an  employ^ 
without  knowledge  of  the  risk,  either  actual 
or  constructive,  since,  as  already  shown,  the 
doctrine  of  assumption  of  risk  depends  upon 
agreement  or  waiver,  which  depends  upon 
such  Imowledge;  and  the  section  further  pro- 
Tides  that  any  agreement  express  or  implied, 
made  by  an  employd  to  waive  the  benefit  of 


the  section,  shall  be  void.  We  hold,  there- 
fore, that  the  matter  of  assumption  of  risk 
has  no  api^catlon  to  this  case. 

6.  Contributory  Negligence.  The  twelfth, 
thirteenth,  fourteenth,  fifteenth,  and  six- 
teenth exceptions  assign  error  in  the  charge 
as  to  contributory  negligence.  The  twelfth 
exception  cotnplalns  of  the  following  portion 
of  the  charge:  ''A  man  may  be  careless  and 
negligent  of  his  receiving  injury,  and  yet  his 
negligence  may  not  be  contributory  negli- 
gence. It  may  not  be  a  direct  cause,  or  prox- 
imate; and,  if  the  injuiy  was  inflicted  by 
the  defendant  without  any  direct  help  from 
the  negligence  of  the  plaintiff,  then  the  de- 
fendant would  still  be  liable.  If  the  injury 
could  have  been  avoided,  in  spite  of  ths 
plaintiff's  negligence,  by  the  exercise  of  due 
care  on  the  part  of  the  defendant,  then  the 
defendant  would  be  liable,  because  that 
would  mean  that  the  plaintiff's  negligence 
did  not  contribute  to  the  injury,  because  it 
was  not  a  proximate  or  direct  cause."  The 
error  assigned  is  that  the  court  thereby  in- 
structed the  Jury  that  the  plaintiff  could  re- 
cover, though  guilty  of  contributory  negli- 
gence, if  the  defendant  by  the  exercise  of 
due  care,  could  have  avoided  the  injury. 
The  thirteenth  exception  complains  of  the 
same  language  as  In  effect  instructing  the 
Jury  that  If  the  defendant  could  have  avoid- 
ed the  injury  by  the  exercise  of  due  care, 
any  negligence  of  the  plaintiff  in  reference  to 
the  injury  would  not  be  a  proximate  or  di- 
rect cause  thereof,  so  as  to  prevent  his  recov- 
ery. If  the  charge  really  bore  the  meaning 
attributed  to  it  by  the  exceptions,  it  would 
unquestionably  be  reversible  error,  for  the 
law  is  too  wen  settled  to  need  caution  in  sup- 
port of  it  that  contributory  negligence  vrlll 
always  defeat  plaintiff's  recovery.  But  an 
examination  of  the  charge  shows  that  it  does 
not  mean  what  appellant  claims.  The  court 
had  previously  Instructed  the  Jury  by  defin- 
ing contributory  negligence  In  the  language 
of  7  Enc.  Law  (2d  Ed.)  871,  approved  in 
Cooper  V.  Railway  Co.,  56  S.  C.  96,  34  8.  B.  17, 
as  follows:  "Contributory  negligence  is  a 
want  of  ordinary  care  upon  the  part  of  a 
person  injured  by  the  actionable  negligence 
of  another,  combining  and  concurring  with 
that  negligence,  and  contributing  to  the  in- 
Jury  as  a  proximate  cause  thereof,  without 
which  the  Injury  would  not  have  occurred.** 
Then,  In  his  own  language,  the  court  pro- 
ceeded to  explain  the  meaning  of  this  defi- 
nition, and,  Immediately  preceding  the  lan- 
guage above  complained  of,  said:  "You  un- 
derstand, therefore,  that  when  contributory 
negligence  has  been  proved  satisfactorily  to 
any  extent  more  or  less,  that  is  the  end  of 
the  Investigation  of  the  Jury,  and  they  will 
find  for  the  defendant;  but  they  must  be 
sure  of  this  contributory  negligence,— that  is 
to  say,  working  with  the  defendant's  negli- 
gence as  a  direct  proximate,  and  Immediate 
cause.  It  will  mean  that  both  were  to  blame 
directly;  and,  when  both  are  to  blame^  tkm 
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one  cannot  be  beard  in  law  to  blame  the  other. 
The  law  will  not  allow  either  to  put  the 
blame  on  the  other,  nor  to  recover  damages 
from  the  other;  nor  may  a  jury  award  dam- 
ages against  a  defendant,  even  If  the  testi- 
mony shows  that  the  defendant  is  more  to 
blame  than  the  plalntifC,  if  the  plaintiff  is 
also  directly  to  blame  as  being  guilty  of  con- 
tributory negligence.  You  heard  me  read 
from  the  Ck)oper  Case,  where  our  supreme 
court  says  that  contributory  negligence  to 
any  extent  on  the  part  of  the  plalntifC  will 
always  defeat  a  recovery,  and  I  repeat  it 
that  contributory  negligence  of  the  plalntifT 
to  any  extent,  whether  much  or  little,  will 
always  deprive  a  plaintiff  of  the  right  to 
recover  damages;  but,  as  I  said  before,  it 
must  be  contributory  negligence  acting  with 
the  defendant's  negligence,  aiding  the  de- 
fendant's negligence,  concurring  with  the  de- 
fendant's negligence  as  a  proximate,  direct 
cause,  because  not  every  Icind  of  negligence 
•  •  •  on  the  part  of  the  plaintiff  will  de- 
feat his  claim  for  damages  and  prevent  re- 
covery." Then,  immediately  after  the  lan- 
guage excepted  to  above,  the  court  said: 
*'For  example,  a  man  may  be  careless  in 
standing  in  a  dangerous  place.  He  may,  for 
instance,  be  standing  in  the  middle  of  a 
thoroughfare  on  a  busy  day,  and,  if  he  was 
injured  by  some  man  who  was  recklessly  and 
furiously  driving  a  vehicle,  the  injured  man's 
carelessness  in  standing  in  the  middle  of  the 
road  could  not  be  held  to  be  a  direct  proxi- 
mate cause  of  the  injury,  because,  If  it  be 
manifest  that  the  man  would  not  have  been 
injured  if  the  driver  had  exercised  ordinary 
care,  the  driver  cannot  claim  that  the  man's 
own  carelessness  contributed  to  the  injury. 
There  is  a  case  in  the  books  where  a  man 
was  standing  on  a  dock  at  a  waterway,  care- 
lessly  standing  in  a  dangerous  place.  A 
steamer  came  in,  driven  recklessly  and  care- 
lessly, and  struck'  the  place  where  he  wajB 
standing  so  violently  that  he  was  injured; 
and  the  courts  properly  held  that  the  fact 
that  he  was  standing  there  carelessly  and  in 
a  dangerous  place  could  not  be  regarded  as 
contributing  to  his  injury,  when  the  injury 
would  not  have  been  inflicted  if  the  steamer 
had  been  carefully  handled.  It  simply  means 
that  the  carelessness  did  not  directly  aid  the 
uegllgence  of  the  defendant,  and,  while  it 
was  carelessness,  it  was  too  remote,  it  was 
not  proximate,  did  not  contribute  to  the  in- 
jury as  an  effective  cause."  It  is  thus  mani- 
fest that  the  court  was  instructing  the  jury 
that  carelessness  of  plaintiff,  which  was  not 
a  direct  and  proximate  cause  of  his  injury, 
could  not  constitute  contributory  negligence, 
which  involves  plaintiff's  negligence  as  a  di- 
rect and  proximate  cause  of  his  injury.  The 
Jury  were  repeatedly  told  that  contributory 
negligence  to  any  extent  would  defeat  plain- 
tiff's recovery.  This  case  is  very  different 
from  Cooper's  Oase,  56  S.  G.  95,  24  S.  E.  16, 
where  the  jury  were  erroneously  instructed 
to  the  effect  that,  although  plaintiff's  imme- 


diate act  of  negligence  caused  his  Injory,  if 
the  Injury  could  have  been  prevented  by  the 
ordinary  care  of  the  defendant,  and  the  de- 
fendant did  not  observe  that  care,  defendant 
was  liable  for  the  injury.  Such  a  charge 
eliminated  contributory  negligence  as  a  de- 
fense, since  that  defense  is  always  based  on 
the  concession  that  defendant's  own  failure 
to  observe  ordinary  care  was  a  proximate 
cause  of  the  injury.  In  considering  the  mat- 
ter of  contributory  negligence,  confusion  of 
thought  is  likely  to  arise,  unless  there  is  kept 
in  mind  the  difference  between  contributory 
negligence  and  negligence  which  contributes 
remotely  to  the  injury  or  merely  furnishes 
a  condition  for  its  infliction.  The  former 
necessarily  involves  negligence  as  a  direct 
proximate  cause,  and  always  defeats  a  re- 
covery, unless  the  injury  is  wantonly  or 
willfully  inflicted;  the  latter  involves  negli- 
gence of  the  injured  party,  which  is  not  a 
proximate  cause  of  the  injury,  and  does  not 
defeat  a  recovery,  because  in  the  bewildering 
complexity  of  causes  the  law  regards  the 
proximate  not  the  remote  cause.  "Causa 
proxima,  non  remota,  spectatur."  The  term 
"contributory  negligence"  is  sometimes,  but 
inaccurately,  used  to  characterize  negligence 
of  the  injured  party,  which  is  a  remote  cause 
or  mere  condition  of  the  injury,  as  in  the 
cases  of  Coasting  Co.  v.  Tolson,  139  U.  S. 
551,  11  Sup.  Ct.  653,  35  L.  Ed.  270,  and  RaU- 
way  Co.  V.  Ives,  144  U.  a  409,  12  Sup.  Ct 
687,  86  L.  Ed.  485.  In  this  case,  however, 
the  circuit  court  was  cautious  to  impress  the 
proper  distinction  and  to  emphasize  the  ne- 
cessity that  the  jury  must  find  that  plaintiff's 
negligence  proximately  caused  his  injury,  in 
order  to  defeat  his  action;  and  that,  when 
such  contributory  negligence  exists  to  any 
extent  it  defeats  recovery.  When  the  court 
said,  "If  the  injury  could  have  been  avoided, 
in  spite  of  plaintiflTs  negligence,  by  the  ex- 
ercise of  due  care  on  the  part  of  defendant 
then  the  defendant  would  be  liable,  because 
that  would  mean  that  the  plaintiff's  negli- 
gence did  not  contribute  to  the  Injury,  be- 
cause it  was  not  a  proximate  or  direct 
cause,"  the  court  evidently  did  not  mean  to 
state  anything  inconsistent  with  the  repeated 
Instructions  that  contributory  negligence  (as 
defined  above)  would  always  defeat  a  re- 
covery, but  merely  meant  to  state  that  the 
injured  party  might  be  negligent  and  yet  his 
negligence  may  be  remote,  and  not  proxi- 
mate, in  which  case  he  could  recover,  be- 
cause his  negligence  would  not  be  "contribu- 
tory negligence."  The  two  illustrations  giv- 
en by  the  court  which  app^ant  excepts  to 
in  the  fifteenth  and  sixteenth  exceptions, 
were  intended  to  further  impress  the  instruc- 
tion given.  The  first  Illustration  given,  in- 
volving that  the  driver  saw  or  ought  to  have 
seen  the  exposed  condition  of  the  man  stand- 
ing carelessly  in  the  crowded  thoroughfare, 
and  therefore,  if,  under  such  circumstances, 
he  failed  to  observe  due  care  to  avoid  injury 
to  the  man,  this  negligence,  which  arose  aft- 
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er  discovery  of  the  injured  party's  exposure, 
would  be  the  sole  proximate  cause  of  the 
injury,  and  the  careless  exposure  of  the  in- 
jured person  would  he  a  mere  condition,  and 
not  a  proximate  cause.  The  case  would  be 
different  if  the  injured  person  was  aware  of 
the  negligence  of  the  driver,  and,  notwith- 
standing, failed  to  observe  ordinary  care  to 
avoid  the  consequences  of  the  driver's  negli- 
gence. In  reference  to  this  illustration,  viz. 
an  injury  inflicted  by  reckless  and  furious 
driving  in  a  crowded  thoroughfare,  it  may 
be  said  that  such  injury  was  wantonly  in- 
flicted, in  which  case  it  is  of  no  consequence 
whether  plaintifl*s  negligence  was  proximate 
or  remote,  since  it  is  well  settled  that  con- 
tributory negligence  is  no  defense  when  the 
injury  is  wantonly  or  willfully  inflicted.  The 
illustration  of  a*  man  injured,  while  stand- 
ing on  a  wharf,  by  the  negligent  manage- 
ment of  a  steamboat,  was  probably  based 
upon  Tolson's  Case,  supra.  In  that  case  the 
supreme  court  of  the  United  States  said: 
"But  upon  the  question  of  the  plaintiff's  posi- 
tion and  attitude  the  evidence  was  conflict- 
ing, and  it  was  indisputable  that  the  steam- 
boat was  approaching  the  wharf  at  his 
[plaintiff's]  call,  and  for  the  purpose  of  re- 
ceiving freight  from  his  hands,  and  that  the 
pilot  and  ofl^cers  saw  him  as  he  waited  on 
the  wharf.  The  Jury  might  well  be  of  the 
opinion  that,  while  there  was  some  negli- 
gence on  his  part  in  standing  where  and  as 
he  did,  yet  the  ofl^cers  of  the  boat  knew  just 
where  and  how  he  stood,  and  might  have 
avoided  injuring  him  if  they  had  used  rea^ 
sonable  care  to  prevent  the  steamboat  from 
striking  the  wharf  with  unusual  and  unnec- 
essary violence.  If  such  were  the  facts,  the 
defendant's  negligence  was  the  proximate,  di- 
rect, and  efficient  cause  of  the  injury."  (Ital- 
ics ours.)  In  7  £nc.  Law  (2d  Ed.)  pp.  3S3- 
385,  the  rule  is  stated— and,  we  think,  cor- 
rectly, after  investigation— as  follows:  "A 
want  of  ordinary  care  may  be  said  to  con- 
tribute proximately  to  an  injury  when  It  Is 
an  active  and  efllcient  cause  of  the  injury  in 
any  degree,  however  slight,  and  not  the  mere 
condition  or  occasion  of  it.  But  it  is  not  a 
proximate  cause  of  the  injury  when  the  neg- 
ligence of  the  person  inflicting  it  is  a  more 
immediate,  efficient  cause.  And  so  when  the 
negligence  of  the  person  inflicting  the  in- 
jury is  subsequent  to  and  Independent  of  the 
carelessness  of  the  person  injured,  and  ordi- 
nary care  on  the  part  of  the  person  inflict- 
ing the  injury  would  have  discovered  the 
carelessness  of  the  person  injured  in  time  to 
avoid  its  effect  and  prevent  injuring  him, 
tl  ere  is  no  contributory  negligence,  because 
the  fault  of  the  injured  party  becomes  remote 
in  the  chain  of  causation.  In  such  a  case 
tlie  want  of  ordinary  care  on  the  part  of  the 
injured  person  is  held  not  a  Judicial  cause 
[i.  e.  a  proximate  cause]  of  bis  injury,  but 
only  a  condition  of  its  occurrence.  Converse- 
ly, when  the  carelessness  of  the  person  in- 
flicting the  injury  is  antecedent  to  the  negli- 


gence  of  the  person  injured,  and  the  latter 
might,  by  ordinary  care,  have  discovered  the 
failure  of  the  former  to  use  such  care  in 
time  to  avoid  tlie  injury,  there  can  be  no  re- 
covery, because  the  intervening  negligence  of 
the  injured  person  is  the  direct  and  proxi- 
mate cause  of  the  injury."  This  statement 
of  the  rule  is  not  an  exception  to,  or  modifl- 
catlon  or  qualification  of,  the  doctrine  of  con- 
tributory negligence,  but  is  only  an  illustra- 
tion of  that  doctrine,  which  requires  that,  in 
order  to  constitute  contributory  negligence, 
the  injured  person's  negligence  must  directly 
and  proximately  cause  the  injury,  combining 
and  concurring  with  the  negligence  of  the 
injuring  party.  Farley  v.  Veneer  Co.,  51  S. 
C.  236,  28  S.  E.  193,  401;  Disher  v.  Raih-oad 
(Do.,  55  S.  C.  192,  33  S.  E.  172. 

The  seventh  exception  alleges  error  in 
charging  the  Jury,  as  to  contributory  negli- 
gence, that,  before  they  could  find  for  the 
defendant,  they  must  be  sure  that  contribu- 
tory negligence  had  been  proven;  thereby,  in 
effect,  calling  for  a  higher  degree  of  proof 
than  the  law  requires.  We  do  not  think  the 
exception  is  well  taken.  The  burden  was 
upon  defendant  to  establish  the  defense  of 
contributory  negligence  to  the  satisfaction  of 
the  jury,  and  that  is  all  that  the  charge  can 
be  fairly  construed  to  mean,  especially  In 
view  of  other  portions  of  the  charge,  wherein 
the  Jury  were  plainly  instructed  that  in  de- 
termining the  Issues  they  were  to  be  guided 
by  the  greater  weight  or  preponderance  of 
the  evidence. 

We  notice  flnaUy  the  tenth  and  seventeenth 
exceptions.  The  court  instructed  the  jury: 
*'But  if  the  evidence  satlsfles  you  that  he 
[plaintiff]  was  using  the  force  to  do  the  work 
required  of  him  in  the  usual,  customary  way, 
then  I  charge  you  that  he  was  not  required, 
as  section  foreman  and  railway  servant,  to 
find  out  if  there  was  another  safer  way,  be* 
cause  he  is  simply  required  to  use  ordinary 
care;  and  the  man  who  does  ordinary  work 
in  the  ordinary  way— in  the  usual  manner, 
the  customary  manner— can  hardly  be  held 
guilty  of  negligence."  Defendant's  ninth  re- 
quest to  charge  and  the  court's  response 
thereto  are  as  follows:  "(9)  If  the  jury  be- 
lieve that  the  force  of  hands  furnished  to  the 
plaintiff  was  sufficient  and  safe  for  doing  the 
work  in  hand  in  a  different  way  from  that 
which  he  adopted,  then  the  plaintiff  cannot 
recover,  if  the  evidence  shows  that  his  injury 
resulted  from  his  use  of  the  force  for  the 
work  in  a  more  dangerous  way,  unless  the 
evidence  also  shows  that  he  was  directed  or 
required  by  his  employer  to  adopt  such  more 
hazardous  way."  In  response  to  this  request 
the  court  said:  **I  charge  you  that,  with  the 
modification  that,  if  he  was  doing  the  work 
in  the  usual,  ordinary  way,— the  customary 
way,— be  was  not  required  to  look  out  for 
another  way."  It  is  expected  that  the  fore- 
going charge  was  erroneous  (1)  in  charging 
on  the  facts,  in  violation  of  the  constitution; 
(2)  in  instructing  the  Jury,  in  effect,  that  neg- 
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Ugence  Is  negatived  If  oidinary  work  is  done 
in  the  usual,  customary  manner.  We  think 
the  charge  was  erroneous,  as  alleged.  Or- 
dinary care,  as  already  approved,  is  that  care 
which  a  person  of  ordinary  intelligence  and 
prudence  should  exercise  under  the  circum- 
stances. The  charge  made  the  usual,  custo- 
mary way  of  doing  things  a  conclusive  test 
whether  due  care  is  exercised  therein,  where- 
as that  is  merely  evidence  which  should  go  to 
the  jury  along  with  the  other  evidence,  leav- 
ing the  Jury  to  determine  from  all  the  evi- 
dence whether  due  care  was  observed.  The 
usual,  customary  way  may  not  be  a  negligent 
way,  but  In  this  the  court  left  the  Jury  no 
discretion  but  to  find  that  plaintiff  was  not 
negligent  if  he  was  doing  the  work  in  the 
usual,  customary  way.  In  the  case  of  Bridg- 
er  V.  Railroad  Co.,  25  S.  C.  24,  the  circuit 
court  declined  to  charge  that  "the  degree  of 
care  required  of  defendant  is  only  such  as  is 
exercised  by  well-regulated  railroads  over 
their  turntables,  and  that,  if  defendant  exer- 
cised such  care  in  this  case,  there  was  no  neg- 
ligence," saying  that  other  railroads'  negli- 
gence could  not  excuse  negligence  by  this 
defendant,  and  that  it  was  for  the  Jury  to 
say  whether  there  was  negligence  here.  The 
supreme  court  held  that  there  was  no  error 
in  this.  In  the  recent  case  of  Lowrimore  v. 
Manufacturing  Co.,  00  8.  G.  168,  38  &  E.  433, 
the  circuit  court  was  requested  to  charge  the 
Jury:  "If  the  Jury  believe  that  the  Palmer 
Manufacturing  Company  exercised  such  care 
as  other  well-regulated  companies  doing  the 
like  business  ought  to  exercise,  and  as  proper 
prudence  demanded  under  the  circumstances, 
nothing  more  can  be  required,  and  they  are 
not  responsible,"  to  which  the  court  replied: 
"I  refuse  that  We  are  not  to  discuss  other 
well-regulated  companies,  but  this  company.*' 
This  court,  speaking  by  Chief  Justice  Mclver, 
in  overruling  the  exception  to  the  refusal  to 
charge,  said:  "The  question,  as  the  circuit 
Judge  very  properly  said,  was  whether  the 
defendant  used  proper  care  In  furnishing 
machinery  and  other  appliances  for  the  per- 
formance of  the  work  required  of  its  em- 
ployes, and  not  what  other  well-regulated 
companies  did  or  ought  to  have  done.  What 
such  companies  did  may  possibly  have  had 
some  bearing  upon  the  question  of  fact  as  to 
whether  defendant  exercised  proper  care.*' 
The  principle  announced  in  these  cases  is  as 
applicable  to  the  question  of  negligence  by 
plaintiff  as  to  negligence  by  defendant  The 
following  statement  in  Beach,  Gontrib.  Neg. 
p.  442,  is  applicable:  "Where  an  employ^  in 
discharging  the  duty  required  of  him,  has 
the  choice  of  two  ways  of  performing  it,— 
one  entirely  safe,  and  the  other  obviously 
and  greatly  dangerous,~-adopts  the  dangerous 
way,  and  is  injured,  he  is  guilty  of  negli- 
gence, which  will  bar  a  recovery  by  him  in 
an  action  against  the  employer,  based  on  the 


hitter's  negligence;  and  he  cannot  relieve 
himself  of  the  consequences  of  such  contrib- 
utory negligence  by  showing  that  It  was  ens^ 
tomary  to  perform  the  duty  in  the  dangerous 
way."  The  error  in  the  charge  was  harmfoL 
There  was  evidence  tending  to  show  that 
the  rails  could  have  been  safely  carried  up 
the  embankment  or  fill,  which  was  three  or 
four  feet  high,  by  the  four  men  constituting 
the  usual  force  for  that  season  of  the  year, 
by  carrying  up  one  end  of  the  rail  at  a  time, 
instead  of  the  method  adopted  of  carrying 
the  rail,  two  men  at  each  &id.  The  plaintiff, 
as  section  master,  directed  the  method  of 
handling  the  rails,  and  according  to  the  com- 
plaint he  was  aware  of  the  inadequacy  of  the 
force,  having  made  protest  concerning  this. 
When,  therefore,  the  defendant  sought  to 
show  contributory  negligence  on  the  part  of 
plaintiff  in  doing  the  work  in  a  dangerous 
way  when  a  safe  way  was  at  his  choice,  it 
was  prejudicial  to  have  the  Jury  Instmcted 
that  there  was  no  negligence  on  the  part  of 
plaintiff  if  the  way  he  adopted  was  custom^ 
ary.  It  was  for  the  Jury  to  say  wheth^ 
such  usual  or  customary  method  was  such  as 
a  careful  and  prudent  person  should  adopt 
under  the  circumstances.  For  this  reason  a 
new  trial  must  be  granted.  The  Judgment 
of  the  circuit  court  is  reversed,  and  the  case 
remanded  for  a  new  trIaL 
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MIDGETT  V.  MID6BTT. 

(Supreme  Court  of  North  Carolina.    Sept.  10, 

1901.) 

QUIBTINQ    TITLE— STATUTDJ-JimY  —  INSTBUC- 

TIONS— BVIDBNCB— STATB  GRANT 

— ADMISSIBILITT. 

1.  A  dispute  of  title  to  land  cannot  be  tried 
by  processioning  proceedings,  under  Laws  1893, 
c.  22,  providing  that  proceedings  may  be 
brought  before  the  clerks  of  the  superior  courts 
to  determine  the  boundary  lines  between  lands. 

2.  Where  an  action  is  brought  to  determine 
the  title  to  land,  and  plaintiff's  only  evidence 
as  to  his  ownersliip  is  a  grant  from  the  state, 
which  ownership,  as  well  as  possession,  defend- 
ant denies,  refusal  to  submit  an  issue  as  to 
titie  or  possession,  or  to  charge  the  Jury  as  to 
the  same,  is  error. 

3.  In  an  action  brought  to  determine  the  titie 
to  land,  a  grant  from  the  state  is  admissible 
in  evidence  to  show  such  titie. 

4.  Where  at  the  time  the  state  issued  a 
grant  to  land  tiie  titie  thereto  was  held  by 
others,  such  grant  conveys  no  titie,  and  hence, 
it  having  been  put  in  evidence  in  an  action  to 
determine  the  titie  to  the  land  described  there- 
in, tiie  com-t  should  so  instruct  the  jury. 

Appeal  from  superior  court,  Dare  county; 
McNeill,  Judge. 

Action  by  W.  W.  MIdgett  against  J.  D. 
Midgett  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

The  following  is  the  map  referred  to  in  the 
opinion: 
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E.  F.  Aydlett  and  F.  H.  Busbee,  for  appel- 
lant. W.  M.  Bond  and  B.  G.  Crisp,  for  ap- 
pellee. 

FrRCHES,  C.  J.  This  is  a  proceeding 
commejiced  before  the  clerk  of  Dare  superior 
court  under  chapter  22,  Laws  1893.  This  act 
seems  to  have  been  intended  as  a  substitute 
for  the  old  processioning  act,  and  it  has  been 
so  many  times  held  by  this  court  that  it 
settles  nothing  as  to  title  that  we  are  some- 
what surprised  to  see  that  it  should  have 
been  used  in  this  proceeding  instead  of  a 
civil  action.  Vandyke  v.  Farris,  126  N.  C. 
744,  36  S.  E.  171;  Williams  v.  Hughes,  124 
N.  C.  3,  32  S.  E.  325;  Wilson  y.  Alleghany 
Co.,  124  N.  C.  7,  32  S.  B.  326.  But,  besides 
ibis,  it  appears  to  us  from  the  case  on  ap- 
peal, the  map  exhibited,  and  the  argument  of 
the  case  that  chapter  22,  Laws  1893,  has 
nothing  to  do  with  it.  If  the  plaintiff  has 
any  right  under  his  grant  of  1899,  it  is  in 
ejectment  There  is  no  evidence  tending  to 
show  that  the  plaintifl!  was  the  owner  of  the 
land  he  claimed,  or  that  he  was  in  possesr 
sion.  except  the  grant  of  1899.  It  was  flatly 
denied  by  defendant  that  the  plaintiff  was 
the  owner,  or  that  he  was  In  possession*  and 
yet  the  court  refused  to  submit  an  issue  as 
to  title  or  possession,  or  to  charge  the  Jury 
as  to  the  same;  but  charged  the  Jury  "that 
it  was  purely  a  question  of  fact  for  them  to 
say  where  the  lines  were,  and  after  weigh- 
ing an  the  evidence  both  for  the  plaintiff  and 
defendant,  and  giving  due  weight  to  the 
same,  it  was  for  them  to  say  how  it  was,  and 
to  answer  the  issues  accordingly.''  This  was 
error.  But  this  appears  to  us  to  be  a  remark- 
able case.  In  1858  Edward  Mann  made  a 
will,  in  which  he  devised  this  land  to  his  four 
sons,  as  tenants  in  common,  to  be  equally  di- 
vided among  them,  "share  and  share  alike,*' 
designating  the  order  in  which  they  should 
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take,  commencing  at  Caroon's  line.  Thiff 
will  was  probated  in  1861,  and  the  plaintiff 
Is  the  purchaser  from  one  of  the  four  devi- 
sees. The  defendant  claims  under  a  deed 
from  Thomas  R.  Mann  for  his  hiterest  un- 
der the  will  of  Edward  Mann,  dated  in  April, 
1884.  The  plaintiff  claims  the  Interest  of  W. 
K.  Mann  under  a  deed  from  T.  M.  Gard, 
dated  April,  1892,  stating  that  it  conveys  W. 
K.  Mann's  interest  under  the  wiU  of  Ed- 
ward Mann,  and  calls  for  the  line  of  the  de- 
fendant as  one  of  its  boundaries.  After  the 
plaintiff  obtained  his  deed  from  Gard  for 
W.  K.  Mann's  hiterest  in  the  Edward  Mann 
lands,  he  commenced  a  proceeding  In  the  su- 
perior court  of  Dare  county  before  the  clerk, 
alleging  that  he  was  a  tenant  in  common  with 
the  other  devisees  of  Edward  Mann^  and  de- 
manded a  partition  of  the  same;  the  de- 
fendant, John  D.  Midgett,  being  one  of  the 
defendants  in  that  proceeding.  117  N.  C.  8, 
23  S.  E.  37,  and  120  N.  C.  4,  26  S.  E.  626, 
In  that  proceeding  the  defendants  admitted 
that  the  plaintiff  was  the  owner  of  W.  K. 
Mann's  interest  in  the  Edward  Mann  lands, 
devised  to  W.  K.  Mann,  but  denied  that  they 
were  tenants  in  common  with  him;  and  upon 
the  final  hearing  it  was  held  that  the  plain- 
tiff was  sole  seised,  and  that  the  defendants 
were  not  tenants  in  conmion  with  him.  Id. 
The  plaintiff  then  brought  an  action  of  tres- 
pass, but  afterwards  withdrew  that  action. 
He  then  obtains  his  grant  of  1899,  and  com- 
mences this  proceeding,  under  diapter  22, 
Laws  1893. 

We  do  not  see  how  this  proceeding  can  be 
sustained.  The  contention  of  the  plaintiff, 
as  shown  by  the  map,  fails  to  show  a  dis- 
puted dividing  line  between  the  plaintiff  and 
defendant,  but  only  a  dispute  of  title,  if  it 
shows  anything.  This  cannot  be  tried  under 
the  act  of  1893. 

There  was  no  error  in  allowing  the  plain- 
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tiff  to  offer  bl8  grant  In  evldenoe,  but  If  tiie 
title  to  the  land  it  covered  was  out  of  the 
state  at  the  time  it  y^slq  issued,  as  it  seems 
to  haye  been.  It  conveyed  no  title,  and  It 
was  the  duty  of  the  court  to  so  have  instruct- 
ed the  Jury.  We  do  not  see  how  the  plain- 
tiff can  proceed:  certainly,  he  cannot  as  the 
case  is  now  presented  to  us.    Error. 


(U9  N.  C.  60) 

BARDEN  et  al.  v.  PUGH. 

(Supreme  Court  of  North  Oarolina.    Oct.  It 

1901.) 

▲PPBAI^--JUDOMBNT— NOTICB    OF    APPEALr- 
PERSONS  BENEFICIAU^Y  INTERESTED. 

A  suit  on  a  note  was  brought  in  the  name 
of  .the  payee  to  the  use  of  S.,  the  transferee, 
against  the  administrator  of  the  deceased  maim- 
er. The  admioistrator  demurred,  answered  the 
allegations  of  ownersiiip,  and  set  up  a  counter* 
claim  as  against  the  payee,  which  counterclaim 
was  denied.  On  an  issue  submitted  to  the  jury 
it  was  found  that  S.  was  the  owner  of  the  note, 
and  that  the  same  was  due  and  unpaid.  A 
judgment  was  rendered  for  S.  in  iier  own 
name,  and  thereafter  defendant  took  an  appeal, 
but  served  notice  thereof  only  on  the  payee. 
Held,  that  such  appeal  was  ineffectual  as 
against  S.  for  want  of  a  notice  served  on  her, 
and  as  against  the  payee  for  the  reason  that 
no  rights  of  his  were  affected  by  the  judgment 
appealed  from. 

Appeal  from  superior  court,  Sampson  coun- 
ty;   Moore,  Judge. 

Action  by  W.  E.  Harden  and  others  against 
W.  J.  Pugh,  as  administrator  of  the  estate 
of  J.  E.  Harden,  etc  From  a  judgment  in 
favor  of  plaintiffs,  defendant  appeals.  Ap- 
peal dismissed. 

J.  L.  Stewart  and  J.  D.  Kerr,  for  appel- 
lant T.  B.  Womack  and  E.  C.  Smith,  for 
appellees. 

MONTGOMERY,  J.  The  summons  was  is- 
sued in  the  style  of  W.  E.  Harden,  to  the  use 
of  Nannie  Smith  and  her  husband,  R.  H. 
Smith,  against  W.  J.  Pugh,  administrator  of 
J.  E.  Harden,  deceased;  and  there  was  in- 
serted a  notice  that,  if  the  defendant  failed 
to  answer  the  complaint  within  the  time  re- 
quired by  law,  the  plaintiff  Mrs.  Nannie  O. 
Smith  would  apply  to  the  court  for  the  relief 
demanded  in  the  complaint  The  complaint 
was  entitled,  as  to  the  parties,  in  conformity 
to  the  summons;  but  in  the  complaint  the 
cause  of  action  was  alleged  to  be  entirely  In 
favor  of  Mrs.  Smith,  and  judgment  for  the 
amount  of  the  note  declared  on  in  the  com- 
plaint was  demanded  in  her  name  and  for  her 
beneflt  The  defendant,  not  demurring  to  the 
complaint  for  the  irregularity  In  the  manner 
in  which  the  suit  was  brought,  answered  the 
allegations  which  alleged  the  ownership  of 
the  note  (the  subject  of  the  action)  in  Mrs. 
Smith,  and  also  set  up  a  counterclaim  against 
W.  E.  Harden.  The  counterclaim  was  de- 
nied by  replication.  An  issue  was  submitted 
to  the  jury,  without  exception  by  the  defend- 
ant as  to  whether  the  note  was  the  property 
of  Mrs.  Smith*  and  the  same  was  answered 


in  the  affirmative.  The  Jury  also  found  that 
the  whole  amount  was  due  on  the  note,  less 
the  two  indorsed  credits;  that  it  was  not 
barred  by  the  statute  of  limitations,  and  not 
executed  in  fraud.  A  judgment  was  rendered 
upon  the  verdict  of  the  jury  In  favor  of  Mrs. 
Smith  in  her  own  name,  and  for  the  amount 
due  on  the  note  and  costs.  The  verdict  was 
delivered  and  the  judgment  rendered  on  the 
night  of  October  19  (Friday),  1900,  the  last 
day  of  the  term  of  court  No  appeal  was  tak- 
en from  the  judgment  and  no  notice  of  ap- 
peal was  given  at  the  term  at  which  the 
action  was  tried.  After  the  term  of  the  court 
had  expired  the  defendant  caused  to  be  en- 
tered the  following  words  on  the  Judgment 
docket:  "From  this  Judgment  the  defend- 
ant takes  an  appeal  to  the  supreme  court 
and  causes  said  appeal  to  be  docketed  here 
this  October  25,  1900,  and  also  files  with  the 
clerk  of  this  court  a  statement  of  the  case 
on  appeal."  On  the  26th  of  the  same  month 
the  defendant  caused  a  notice  of  appeal,  ad- 
dressed to  the  plaintiffs,  to  be  served  on  W. 
E.  Harden,  and  on  the  same  day  a  statement 
of  the  case  on  appeal  was  served  on  Harden. 
No  notice  of  appeal,  nor  any  statement  of  a 
case  on  appeal,  was  ever  served  upon  Mrs. 
Smith.  Upon  these  facts  being  found  by  his 
honor  who  tried  the  case,  the  matter  of  the 
appeal  being  afterwards  heard  by  his  honor, 
counsel  for  both  parties  b^ng  present  he 
made  an  order  as  follows:  "The  court  being 
of  the  opinion  that  the  defendant  has  appeal- 
ed from  the  Judgment  only  in  so  far  as  the 
same  affects  the  rights  of  W.  E.  Harden,  but 
is  entitled  to  have  a  case  on  appeal  settled 
as  to  the  plaintiff  W.  E.  Harden,  overrules 
the  objections  of  counsel  for  the  plaintiffs  to 
the  settlement  of  case  on  appeal  as  to  the 
plaintiff  W.  E.  Harden,  and  sustains  said 
objection  as  to  the  plaintiffs  Nannie  O.  Smith 
and  R.  H.  Smith,  her  husband." 

From  the  summons  and  the  pleadings  and 
the  evidence  in  the  case,  it  is  perfectly  clear 
that  the  defendant  was  not  misled  as  to  who 
was  the  true  party  plaintiff.  The  subject  of 
the  action  was  a  note  executed  by  the  Intes- 
tate of  the  defendant  to  W.  E.  Harden,  and 
which  note  had  been  assigned  and  transfer- 
red to  Mrs.  Smith.  Why  the'  action  should 
have  been  commenced  in  the  name  of  Har- 
den, to  the  use  of  Mrs.  Smith,  In  the  face 
of  section  177  of  the  Ck)de,  we  do  not  under- 
stand; but  It  was  not  demurred  to  by  the 
defendant,  and  he  made  his  defense  against 
the  collection  of  the  note  as  if  Mrs.  Smith 
was  the  sole  and  absolute  owner  of  the  same. 
As  we  have  said,  the  verdict  was  In  favor 
of  Mrs.  Smith  on  an  issue  as  to  whether  she 
was  the  owner  of  the  note,  and  the  Judgment 
was  in  her  name;  the  name  of  W.  E.  Harden 
not  appearing  In  it  To  make  the  notice  of 
appeal  effectual  as  to  Mrs.  Smith,  of  course, 
the  notice  should  have  been  served  on  her; 
and,  that  not  having  been  done,  there  was 
no  error  in  the  ruling  of  his  honor  on  that 
point    Hut  we  think  his  honor  waj  in  error 


N.a) 


WAINWKIGHT  y.  MASSENBUBO. 


72& 


in  holding  that  the  notices  which  were  sere- 
ed  on  W.  B.  Barden  constituted  an  appeal. 
Nothing  was  embraced  In  the  Judgment 
which  gave  any  benefit  or  advantage  to  W. 
B.  Harden.  In  fact,  as  we  have  said,  his 
name  did  not  appear  In  the  judgment.  Nor 
was  any  right  of  the  defendant  affected  so 
far  as  W.  E.  Harden  was  concerned.  Noth- 
ing appears  In  the  record  as  to  what  became 
of  the  counterclaim  set  up  by  the  defendant 
against  W.  E.  Harden.  No  Instructions  were 
given  by  the  court,  nor  were  any  asked  by 
the  defendant,  on  that  part  of  the  case,  and 
there  Is  no  evidence  concerning  the  same  In 
the  statement  of  the  case  on  appeaL  There 
was  nothing  In  the  Judgment  from  which  the 
defendant  ever  had  any  right  of  appeal,  so 
far  as  W.  B.  Harden  was  concerned,  and  he 
did  not  serve  any  notice  of  appeal  on  Mrs. 
Smith,  who  made  the  recovery  on  the  note 
against  him,  so  that  It  is  unnecessary  to  con- 
sider the  questions  raised  In  the  case  which 
his  honor  made  up.    Appeal  dismissed. 


(U9  N.  C.  46) 

WAINWRI6HT  v.  HASSBNHUBG. 

{Supreme  Court  of  North  Carolina.    Sept  24. 

1901.) 

'  RBiLL    ACTIONS— IKTBRVBNTION—TITUi    OF 
INTBRVBNBR— AGENCY— POWHa 

coupijBd  with  INTERBST. 

1.  Testator  devised  land  to  his  wife»  provid- 
ing that  she  should  have  a  life  estate,  restricted 
to  the  coming  of  age  of  any  of  her  children, 
and  with  the  limitation  that,  if  she  should 
marry,  she  should  cease  to  have  any  interest. 
Subsequently  she  married,  and  she  and  the 
husband  occupied  the  land  for  several  years, 
when  it  was  sold  under  execution.  In  an  ac- 
tion to  recover  the  land  by  the  purchaser  at 
execution  sale  certain  parties  Intervened,  and 
introduced  a  deed  from  a  son  of  testator  for 
his  interest  in  the  land  willed  by  his  grand- 
father to  his  father.  Held^  that  the  intervener, 
not  showing  that  the-  one  who  married  testa- 
tor's widow  claimed  to  hold  the  land  under  the 
will  of  his  father  or  grandfather,  had  no  stand- 
ing in  the  suit. 

2.  Where  testator  devised  land  to  his  wife 
for  life,  with  the  limitation  on  the  coming  of 
age  of  any  of  his  sons  or  on  her  remarriage, 
and  some  of  the  children  or  their  grantees  ac- 
quiesced in  the  occupation  of  the  land  for  more 
than  50  years  after  their  coming  of  age,  their 
rights  were  barred  by  laches. 

3.  Where,  in  a  suit  to  recover  real  proper^, 
an  intervener  relies  on  a  deed  from  I.  to  J., 
and  a  power  of  attorney  from  a  Mrs.  J.,  who 
alleges  that  she  is  the  heir  at  law  of  J.,  out  it 
is  not  stated  in  the  interplea  how  she  is  related 
to  J.,  the  interplea  is  insufflcient. 

.4.  One  claiming  under  a  power  of  attorney  to 
recover  land  whereby  he  is  to  have  one-half  of 
what  he  recovers  has  not  an  interest  coupled 
with  the  power  which  prevents  death  from  ter- 
minating the  agency. 

On  petition  for  rehearing.    Denied. 

FURCHES,  C.  J.  This  is  a  petition  to  re- 
hear as  to  the  Interpleader,  H.  H.  Massen- 
burg,  attorney.  127  N.  C.  274,  37  S.  B.  SSe. 
It  was  decided  at  September  term,  1900,  that 
the  plaintiff  was  the  owner  and  entitled  to 
the  possession  of  the  land  in  controversy. 
This  decision  is  not  affected  by  the  petition 


to  rehear,  as  the  rehearing  was  onty  granted 
as  to  Massenburg,  therein  called  "defend- 
ant" We  do  not  propose  to  discuss  the 
plaintiff's  rights  in  this  opinion  further  than 
is  necessary  to  present  the  facts  that  are 
necessary  to  discuss  the  rights  of  the  peti- 
tioner, Massenburg.  It  appears  from  the 
record  that  Jeremiah  Ingram,  on  the  26th  of 
March,  1826,  made  a  will,  which  was  pro- 
bated in  March,  1827,  in  which  he  willed  and 
devised  the  lands  in  controversy  to  his 
widow,  Nancy,  and  to  his  four  children,  Sam-' 
uel,  Joseph,  Joshua,  and  Presley.  Hut  the 
wife,  Nancy,  at  the  longest  time,  was  to  have 
only  a  life  estate  therein,  which  was  further 
restricted  to  the  coming  of  age  of  any  one 
of  his  children,  with  the  further  restriction 
and  limitation  that,  if  his  widow,  Nancy, 
should  marry,  she  was  then  to  cease  to^have 
any  Interest  whatever  in  said  land.  She  aft- 
erwiirds  did  intermarry  with  Willis  P.  In- 
gram, but  the  date  of  this  marriage  Is  not 
stated.  Hut  it  does  appear  from  the  record 
that  W.  P.  Ingram  and  his  wife,  Nancy,  were 
living  upon  this  land  as  far  back  as  any  of 
the  vdtnesses  could  remember,— certainly  for 
the  last  60  years,— and  that  Willis  was  using 
it  and  claiming  it  as  his  own  until  1870, 
when  it  was  sold  under  execution  by  the 
sheriff  of  Franklin  county,  when  the  pla|ptlff 
became  the  purchaser,  took  a  deed  fr<Mn  the 
sheriff,  and  went  Into  possession.  There  are 
several  reasons  why  the  petition  to  rehear 
should  not  be  granted.  The  learned  counsel 
for  the  petitioner  contended  that  as  this  was 
an  action  of  ejectment  the  plaintiff  must  re- 
cover upon  the  strength  of  his  own  title,  and 
not  on  the  weakness  of  defendant's  title. 
This  Is  a  correct  proposition  of  law,  which 
was  observed  on  the  trial  of  this  case,  and 
the  plaintiff  recovered;  and  the  opinion  of  this 
court  affirming  that  judgment  Is  allowed  to 
stand  as  a  correct  ruling  and  judgment  as  to 
all  the  defendants  except  the  interveners, 
and  must  stand  as  to  them  unless  they  show 
that  it  is  erroneous.  This,  we  think,  they 
have  failed  to  show.  The  Interveners  have 
failed  to  show  any  title  to  the  land,  or  to  con* 
nect  themselves  with  the  estate  of  Willis  In- 
gram or  the  plaintiff.  The  Interpleaders 
have  Introduced  a  deed  from  Joseph  Ingram 
to  T.  J.  Judklns,  dated  the  9th  of  December, 
1844,  for  his  Interest  In  the  land  willed  by 
his  grandfather  to  his  father,  Jeremiah  In- 
gram. Hut  they  do  not  show  that  W.  P.  In- 
gram held  or  claimed  to  hold  said  land  under 
the  will  of  Heujamln  Ingram  or  Jeremiah 
Ingram.  It  was  not  willed  to  him  by  either 
of  them.  And,  while  Willis  Ingram  married 
the  widow  of  Jeremiah  Ingram,  the  will  it- 
self shows  that  she  bad  no  Interest  In  the 
land  after  her  marriage.  Tlie  petition  to  re- 
hear says  that  Willis  and  Nancy,  the  widow 
of  Jeremiah  Ingram,  Intermarried  a  few 
years  before  his  death,  which  was  about 
1880.  Hut  the  Intovener  offers  no  evidence 
to  sustain  this  allegation,  and  it  would  be 
most  remarkable  If  It  were  true,  as  she  was 
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old  enough  In  1827  to  be  the  mother  of  four 
children,  Samuel,  Joseph,  Joshua,  and  Pres- 
ley, named  in  his  will.  But  it  cannot  be  true, 
as  it  is  shown  that  the  Bobbitts  are  the  grand- 
children of  Willis  and  Nancy,  and  the  plain- 
tiff is  the  daughter  of  Willis  and  Nancy,  and 
that  she  was  a  married  woman  in  1870,  when 
she  bought  the  land  in  controyersy.  These 
children  and  grandchildren,  the  result  of  the 
marriage  of  Willis  and  Nancy,  show  that  the 
marriage  must  have  taken  place  more  than 
'*a  few  years  before  the  death  of  Willis  In- 
.  gram.'*  We  have  seen  that  Nancy  had  no  in- 
terest in  this  land  after  her  marriage  with 
Willis,  which  was  long  enough  ago  to  have 
a  married  daughter  (the  plaintiff)  in  1870, 
and  grown  grandchildren  (the  defendants 
Bobbitts)  before  this  action  was  commenced. 
And  Joseph  Ingram,  the  grantor  of  Judkins, 
must  have  been  of  age  in  1844,  wh&n  he  made 
his  deed  to  Judkins,  which  was  more  than  60 
years  before  the  commencement  of  this  ac^ 
tion;  and  if  he  or  Judkins  ever  had  any  right 
to  the  land  in  controversy,  they  have  lost  it 
by  sleeping  on  their  rights  for  more  than  50 
years,  when  there  was  nothing  to  prevent 
them  from  suing  for  it. 

But  there  are  other  reasons  why  this  peti- 
tion to  rehear  should  not  be  granted.  The 
deed  offered  in  evidence  is  from  Joseph  In- 
gram to  T.  J.  Judkins,  and  the  po^er  of  at- 
torney is  from  Mrs.  Rachael  Judkins,  who  al- 
leges that  she  is  the  heir  at  law  of  T.  J.  Jud- 
kins. But  it  is  not  stated  in  the  interplea 
how  she  is  related  to  T.  J.  Judkins,  and  the 
court  cannot  know  whether  she  is  or  not,  and 
there  is  no  evidence  offered  to  show  her  re- 
lation to  him.  It  was  stated  during  the  ar- 
gument that  she  was  his  widow,  and,  if  so, 
she  would  not  be  the  heir  at  law  of  T.  J. 
Judkins,  unless  she  is  made  so  by  statute; 
and  no  such  statute  was  called  to  our  atten- 
tion. But  she  is  dead,  and  was  so  before 
the  commencement  of  this  action,  and  the 
interplea  is  made  in  behalf  of  her  heirs. 
Who  are  they?  The  court  has  no  means  of 
knowing,  and  would  be  at  a  loss  to  render  a 
judgment  if  they  were  entitled  to  one.  But 
Mr.  Massenburg  claims  that  under  the  power 
of  attorney  from  Mrs.  Judkins  to  him  he  is 
personally  interested;  that  he  is  to  have 
"one-half  of  what  he  recovers."  But  Mrs. 
Judkins  is  dead,  and  was  so  several  years 
before  tbis  action  was  commenced,  and  upon 
her  death  all  the  power  Mr.  Massenburg  had 
from  her  died.  This  is  the  general  rule,  and 
the  exception  to  this  rule  is  where  the  power 
is  coupled  with  an  Interest  But  an  interest 
in  the  recovery  is  not  an  interest  coupled 
with  the  power  that  prevents  death  from  ter- 
minating the  agency.  1  Am.  &  Eng.  Enc. 
Law,  1217, 1218, 1222.  The  petition  says  that 
in  the  opinion  of  the  court  it  is  said  that 
plaintiff  and  defendants  are  tenants  in  com- 
mon. This  expression  may  not  have  been 
well  guarded.  But  the  defendants  claimed  to 
be  tenants  in  common  with  the  plaintiff,  and 
the  court  was  commenting  upon  the  case. 


upon  defendants'  contention.  But  let  that 
be  as  it  may,  it  in  no  way  affects  the  rights 
of  the  interpleader  in  this  petition  to  rehear. 
They  have  failed  to  connect  themselves  with 
this  estate,  or  to  show  any  title  to  the  same. 
For  the  reasons  stated,  the  petition  must  be 
dismissed. 

CLARK,  J.,  did  not  sit  on  the  hearing  of 
t^itf  case. 


(U9  N.  c.  90 

SATTEBTHWAITB  et  al.  v.  ELLIS. 

(Supreme  Court  of   North  Carolina.    Oct.  1, 

1901.) 

CHATTEL  MORTOAOB  —  ASSIQNEB  —  RIGHT  TO 

POSSESSION— RECOVERY  OP  CHATTELS— 

—MATURITY  OP  DEBT. 

1.  The  assignee  of  a  note  secured  by  a  mort- 
gage  on  chattels  is  entitled  to  the  possession 
thereof. 

2.  In  an  action  by  an  assignee  of  a  mortgage 
of  chattels  to  recover  possession  of  the  same 
before  maturity  of  the  note  secured  by  the 
mortgage,  it  was  proper  to  render  judgment  for 
the  absolute  possession  of  the  property. 

3.  Where  the  assignee  of  a  mortgage  of  chat- 
tels before  maturity  of  a  debt  seized  the  prop- 
erty in  claim  and  delivery,  it  was  proper  not 
to  allow  the  defendant  the  value  of  the  use  of 
the  property  from  the  time  of  seizure  to  the 
time  of  the  judgment  in  favor  of  plaintiff. 

4.  Where  tiie  assignee  of  a  mortgage  of  chat- 
tels seized  the  same  in  claim  and  delivery,  it 
was  not  necessary  that  he  should  show  a  de- 
mand for  the  chattels  before  instituting  a  pro- 
ceeding, it  appeai'ing  that  such  demand  would 
not  have  been  complied  with. 

Appeal  from  superior  court.  Craven  county; 
Coble,  Judge. 

Action  by  L.  M.  Satterthwalte  &  Bro. 
against  W.  S.  Ellia  From  a  Judgment  in 
favor  of  plaintiffs,  defendant  appeals.  Af- 
firmed. 

W.  D.  Melver,  for  appellant 

MONTGOMERY,  J.  The  plahitiff,  who  la 
the  assignee  of  a  note  and  mortgage  made  by 
the  defendant,  brought  this  action  to  recover 
possession  of  the  personal  property  conveyed 
in  the  mortgage  before  the  maturity  of  the 
debt,  and  at  the  time  of  the  issuing  of  the 
summons  seized  the  property  imder  a  pro- 
ceeding in  claim  and  delivery.  The  defend- 
ant in  his  answer  resisted  the  plalnttlTs 
claim,  averring  that  there  was  a  verbal  agree- 
ment between  the  mortgagee  and  himself  at 
the  time  of  the  execution  of  the  mortgage 
that  he  should  be  allowed  to  remain  in  pos- 
session of  the  property  until  the  note  should 
fall  due,  and  also  set  up  a  counterclaim,  and 
prayed  for  Judgment  for  a  return  of  the  prop- 
erty and  for  damages  for  the  wrongful  talcing 
and  detaining  the  same.  Among  the  issues 
submitted  was  one  (the  fifth  in  number)  as  to 
whether  demand  was  made  under  the  mort- 
gage and  note  on  the  defendant  for  possession 
of  the  property  before  the  action  was  com- 
menced, and  another  (ninth)  as  to  the  value 
of  the  use  and  possession  of  the  property 
seized  from  the  date  of  its  seizure  to  tihe  trial. 
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--both  iflsaee  submitted  under  the  plaintiffs 
objection.  The  Jury  responded  "No"  to  the 
fifth  issue,  and  «*$110"  to  the  ninth.  His 
honor,  notwithstanding  the  finding  of  the  ju- 
ry on  the  two  issues,  gave  judgment  that  the 
plaintiff  recover  the  property  absolutely;  the 
Jury  having  found  in  response  to  the  first  is- 
sue that  the  plaintiff  was  entitled  to  the  prop- 
erty. His  honor  instructed  the  Jury,  among 
other  matters^  that  if  the  Jury  should  find 
that  the  plaintiff  purchased  the  note  and 
mortgage  from  Mitchell  (the  mortgagee)  for 
value  and  before  it  was  due,  unless  they 
should  find  that  the  plaintiff  had  had  notice 
of  the  agreement  between  Mitchell  and  Bllia 
(the  defendant)  that  Bills  should  retain  pos- 
session of  the  property  (if  they  should  find 
there  was  such  an  agreement),  the  plaintiff 
would  not  be  bound  by  the  agreement,  and 
that  the  Jury  should  find  that  the  plaintiff 
was  the  owner  and  entitled  to  the  possession 
of  the  property,  and  answei:  "Yes*'  to  the 
first  issue,  and  that  the  fact  that  the  defend- 
ant was  then  In  possession  of  the  property 
was  not  notice  of  such  an  agreement  The 
defendant  excepted  to  the  charge^  and  the 
contention  of  his  counsel  here  was  that  the 
plaintiff,  as  assignee  of  the  mortgagee,  had 
no  authority  or  right  to  have  possession  of 
the  property,  that  being  the  privilege  of  the 
mortgagee  only,  and  that  that  right  belonged 
to  the  mortgagee,  because,  and  only  because, 
of  the  legal  title  being  In  the  mortgagee;  the 
legal  title  drawing  the  right  of  possession. 
But  It  seems  to  us  that  the  better  view  is  that 
the  assignee  was  entitled  to  possession  of 
the  property.  Under  numerous  decisions  of 
this  court  it  Is  held  that  the  assignee  of  a 
note  secured  by  a  mortgage  Is  entitled  to  all 
the  rights  and  privileges  which  the  mortgagee 
had,  except  to  sell  the  property  under  the 
mortgage;  and  In  Jones,  C2hat  Mortg.  i  601, 
it  Is  said:  ^The  legal  effect  of  the  assignment 
Is  to  transfer  the  entire  Interest  of  the  mort- 
gagee in  the  property  to  the  assignee,  who 
thereupon.  In  place  of  the  mortgagee,  becomes 
the  general  owner.  If  the  mortgagee  was  en- 
titled to  the  possession  of  the  property,  the 
legal  effect  of  his  assignment  Is  the  same  as 
If  he  had  been  In  the  possession  of  the  prop- 
erty, and  had  sold  and  delivered  It  to  the 
assignee.  His  assignee  may  recover  posses- 
sion in  the  same  manner  that  the  mortgagee 
himself  might  have  recovered  It"  And  so, 
also.  It  is  said  In  Id.  i  506:  "An  assignment 
by  a  mortgagee  not  In  possession  has  the 
same  legal  effect  as  an  assignment  by  a  mort- 
gagee In  possession.  It  passes  his  entire  in- 
terest In  the  property,  and  the  assignee  be- 
comes entitled  to  all  the  rights  of  the  mort- 
gagee. If  the  latter  Is  entitled  to  possession, 
his  assignee  in  like  manner  Is  entitled  to  pos- 
session." 

The  defendant  also  excepted  to  the  Judg- 
ment—First, because  It  was  for  the  absolute 
possession  of  the  property;  second,  because 
the  defendant  was  not  allowed  the  amount 
found  by  the  Jury  under  the  ninth  issue,  and 


also  because  the  Jury  found  that  no  demand 
had  been  made  by  the  plaintiff  on  the  defend- 
ant for  the  property  before  the  action  was 
commenced. 

We  think  the  Judgment  Is  correct  The  ac- 
tion was  not  for  the  debt  and  foreclosure  of 
the  mortgage,  but  simply  for  the  possession 
of  the  pr(H>erty.  The  debt  was  not  due.  If 
the  action  had  been  for  foreclosure,  and  there 
had  been  a  verdict  of  the  Jury  ascertaining 
the  debt  and  It  had  appeared  that  the  prop- 
erty was  largely  in  excess  of  the  debt  the 
court  might  have  rendered  a  Judgment  for 
the  recovery  of  the  property,  with  a  proviso 
that  theT  same  should  have  been  relieved  of 
the  lien  and  liability  to  seizure  and  sale  1^ 
the  payment  of  the  sum  actually  due,  with 
Interest  and  costs.  Taylor  v.  Hodges,  105  N. 
G.  844,  11  8.  B.  156.  But  as  we  have  said, 
the  action  was  for  the  possession  of  the  prop- 
erty Itself,  and  the  plaintiff  had  the  right  to 
that  notwithstanding  the  debt  was  not  due. 
HInson  v.  Smith,  118  N.  0.  508,  24  S.  B.  541; 
Jackson  y.  Hall*  84  N.  0.  489. 

As  to  the  second  exertion  of  the  defend- 
ant to  the  Judgment  It  may  be  said  that  If 
the  demand  for  such  damages  as  are  embra- 
ced in  the  ninth  issue  could  be  considered 
as  a  counterclaim  (the  same  not  having  been 
set  out  in  the  answer,  but  only  in  the  de- 
mands for  Judgment),  it  ought  not  to  have 
been  allowed  In  the  Judgment  -It  did  not  ex- 
ist at  the  time  of  the  commencement  of  the 
action,  nor  did  It  arise  out  of  the  same  cause 
of  action.  It  grew  out  of  an  alleged  wrong- 
ful procedure  In  the  present  action,  the  seiz- 
ure of  the  property  by  claim  and  d^ivery, 
and  not  out  of  the  cause  of  the  action.  Kra- 
mer y.  Light  Co.,  95  N.  C.  277;  Snow  v.  Com- 
missioners, 112  N.  C.  835,  17  S.  B.  176;  Phlpps 
v.  Wilson,  125  N.  a  106,  84  S.  B.  227. 

In  respect  to  the  third  exception  td  the 
Judgment  it  Is  sufficient  to  say  that  no  de- 
mand was  necessary  for  the  possession  of 
the  property  before  the  action  was  commen- 
ced, ^he  answor  shows,  as  we  have  pointed 
out,  that  the  demand  would  have  been  use- 
less. The  defendant  intended  to  resist  the 
claim  of  the  i^Intlff.  Buffklns  y.  Bason,  112 
N.  C.  162,  16  S.  B.  916;  Moore  v.  Hurtt  124 
N.  O.  27,  82  S.  B.  817.  In  the  last-mentioned 
case  It  Is  said:  "The  sole  purpose  in  requiring 
a  demand  before  action  Is  that  the  defendant 
shall  not  be  taxed  with  costs  when  the  plain- 
tiff could  have  obtained  the  object  of  his  ac- 
tion by  simply  making  demand.  When,  there- 
fore, the  defendant  set  up  a  defense  to  the 
action.  It  appearing  that  a  demand  would 
have  been  futile,  the  courts  do  not  hold  that 
the  omission  to  make  demand  is  f^taL"  Af- 
firmed. 

DOUGLAS,  J.  While  concurring  generally 
In  the  opinion,  I  cannot  agree  with  that  part 
of  It  which  holds  that  the  so-called  damages 
embraced  In  the  ninth  Issue  did  not  arise  out 
of  the  same  cause  of  action,  but  out  of  an 
alleged   wrongful  procedure   in   the  action. 
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Whatever  terms  may  have  been  used  by  the 
parties,  the  sum  found  due  is  in  fact  not  dam- 
ages arising  out  of  a  wrongful  act,  but  the 
net  value  of  the  use  of  the  property  in  the 
plaintiff's  possession.  It  is  well  settled  that 
while  a  mortgagee  may.  In  the  absence  of  any 
stipulation  to  the  contrary,  take  possessloQ  of 
mortgaged  property,  he  cannot  sell  such  prop- 
erty before  default  If  he  sees  fit  to  take 
the  property  before  the  debt  is  due,  he  must 
account  to  the  mortgagor  for  the  value  of  any 
reasonable  use  to  which  the  property  Is  or 
could  have  been  put.  The  reason  of  the  role 
is  thus  given  in  Jackson  v.  Hall,  84  N.  0. 
489:  "WhUe  the  defendant  invaded*no  right 
of  the  mortgagor  in  taking  and  keeping  pos- 
session until  the  day  of  default,  whether  the 
property  was  or  was  not  in  danger  of  being 
lost  or  injured,  yet  he  was  meanwhile  acting 
as  trustee  bound  to  exercise  that  diligence 
and  care  expected  of  one  in  the  preservation 
and  management  of  his  own  property,  and  to 
account  not  only  for  profits  actually  received, 
but  for  the  value  of  any  reasonable  and  pru- 
dent use  to  which  it  could  have  been  put 
without  detriment  to  the  property  itself,  since 
he  has,  as  the  verdict  finds,  needlessly  depriv- 
ed the  plaintiff  of  its  use."  Such  a  claim  is 
rather  in  the  nature  of  recoupment,  and,  be- 
ing ''connected  with  the  subject  of  the  ac- 
tion," clearly  comes  under  the  first  class  of 
counterclaims  mentioned  in  section  244  of  the 
Code.  Electric  Co.  v.  Williams,  123  N.  O.  51, 
81  S.  E.  288.  If  this  were  a  suit  for  the  fore- 
closure of  the  mortgage,  which  it  appears  to 
have  been  considered  through  every  stage  of 
its  proceeding  up  to  the  Judgment,  I  do  not 
see  why  the  defendant  could  not  maintain  bis 
coimterclaim  for  the  reasonable  hire  of  the 
property  taken  before  default. 


(129  N.  C.  64) 


LANE  V.  RANEY. 


(Supreme  Court  of  North  Carolina.    Oct.  1, 

1901.) 

INSURANCB-GOMPBNSATION   OV  ▲OESNT^ 

BVIDENCB. 

1.  Plaintiff  was  employed  by  the  defendant, 
who  was  a  general  insurance  agent,  as  a  local 
agent,  under  a  contract  requiring  him  to  abide 
b^  the  rules  of  the  company,  one  of  which  pro- 
vided that,  where  a  policy  was  procured  by  the 
joint  services  of  two  agents^  a  written  agree- 
ment for  the  division  of  the  conmiission  should 
be  filed  with  the  application.  Plaintiff  and  an- 
other agent  procured  a  policy,  but  no  agree- 
ment for  the  division  of  the  commission  was 
filed,  and  the  same  was  paid  to  the  other  agent, 
Hel^f  that  plaintiff  was  not  entitled  to  recover. 

2.  Where,  in  an  action  by  a  local  insurance 
agent  against  the  general  agent  for  commis- 
sions on  a  policy,  it  appeared  that  the  plaintiff 
had  been  appointed  oy  another  local  agent, 
who  had  authority  *to  discontinue  and  to  cre- 
ate agencies,"  evidence  of  a  statement  by  such 
agent  that  plaintiff  was  entitled  to  coounis- 
sions  on  the  policy  in  question  was  inadmissi- 
ble; the  agent  not  having  power  to  bind  de- 
fendant for  a  pecuniary  obligation  not  con- 
nected with  the  creation  or  discontinaance  of 
an  agency* 


Appeal  from  superior  court.  Craven  coun- 
ty;   McNeill,  Judge. 

Action  by  S.  H.  Lane  against  R.  B.  Raney. 
From  a  Judgment  in  favor  of  plaintiflT,  de- 
fendant appeals.    Reversed. 

Battle  &  Mordecai,  for  appellant  W.  D. 
Mclver,  for  appellee. 

MONTGOMERY,  J.  The  def^idant  is 
now,  and  was  at  the  time  of  the  matters  set 
out  in  the  pleadings,  the  general  agent  of 
North  Carolina  of  the  Penn  Mutual  Life  In- 
surance Company  pf  Philadelphia,  and  the 
plaintiff  was  at  that  time  one  of  the  local 
agents  of  the  defendant  at  Newbeme:.  It 
appears  from  all  the  testimony  on  that  point 
in  the  case  that  the  policy  (the  commission 
on  the  first  premium  of  which  being  the  sub- 
ject-matter in  dispute)  was  procured  by  the 
Joint  servkses  of  the  plaintiff  and  another 
agent  (H.  C.  Martin)  of  the  defendant.  In 
the  contract  conoemlng  the  agency  between 
the  plaintiff  and  the  defendant,  the  plaintiff 
agreed  to  abide  by  and  follow  the  rules  c^ 
the  defendant's  ofiice;  one  of  the  rules  being 
on  the  subject  of  the  divisicm  of  commissions 
on  first  premiums  on  policies  procured  by  the 
Joint  services  of  two  or  more  of  the  special 
or  local  agents  of  the  defendant.  The  de- 
fendant in  his  testimony  said  that  the  rule 
required  that  the  agreement  should  be  in 
writing,  and  filed  with  the  application  for  in- 
surance when  the  application  was  sent  into 
his  office.  The  plaintiff  testified  that  he 
knew  there  was  a  rule  on  the  subject,  and 
had  complied  with  it,  as  he  understood  it,  in 
every  instance  except  the  present  one,  and 
that  his  understanding  of  the  rule  was  that 
the  agreement  in  writing  was  to  be  sent  in 
"when  the  payment  was  collected  upon  the 
delivery  of  the  policy."  Under  either  view 
of  the  agreement  and  rule,  the  required  no- 
tice was  not  given  to  the  defendant  by  the 
plaintiff.  The  plaintiff  knew  on  the  6th  of 
June  that  all  the  preliminaries  had  been  ar- 
ranged, and  that  the  application  for  the  in- 
surance was  to  be  sent  on  to  the  defendant 
.by  Martin.  It  was  sent  off  on  the  last-men- 
tioned date  to  the  defendant's  ofiice,  and 
was  unaccompanied  by  the  agreement  for 
division  of  commissions,  as  the  rule  requir- 
ed. No  notice  was  afterwards  given  to  the 
defendant  until  long  after  the  premium  had 
been  paid  and  the  commissions  accounted  for 
to  the  other  agent,  Martin.  If  it  had  been 
in  contemplation  that  a  note  was  to  be  given 
by  the  insured  for  the  premium,  instead  of 
money,  as  the  plaintiff  testified  was  the  un- 
derstanding, the  effect  would  be  the  same 
under  the  rule.  The  notice  should  have  been 
given  to  Raney  concerning  the  alleged  claim 
of  the  defendant  to  his  part  of  the  commis- 
sions when  the  application  was  sent  In.  Ra- 
n^  would  have  been  entitled  to  the  notice, 
in  ordw  that  he  might  reserve  for  the  plain- 
tiff out  of  the  collection  of  the  note,  when- 
ever paid,^whether  before,  at,  or  after  its 
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maturity,  ^hls  part  of  the  commissions.  But 
the  plaintiff  contends  that  he  was  relieved 
of  the  duty  to  send  forward  the  written 
agreement  at  the  time  of  the  receipt  of  the 
application  of  msurance  at  the  office  of  the 
defendant,  on  the  ground  that  Martin,  who 
was  authorized  by  the  defendant  to  discon- 
tinue and  to  create  the  agency,  was  Instruct- 
ed hy  the  defendant  to  discontinue  the  agen- 
cy of  the  plaintiff,  and  in  so  doing  said  to 
the  plaintiff:  '*You  are  entitled  to  your  com- 
missions on  that  [the  premium  on  the  policy] 
anyway.  So,  if  that  Is  all,  you  can  give  the 
papers  over  to  me  now."  That  conversation 
was  on  ttie  6th  of  June;  the  application  for 
insurance  being  then  in  the  possession  of 
Biartin,  to  be  forwarded  to  the  defendant, 
and  that  fiict  known  to  the  plaintiff.  That 
contention  might  be  successful  if  Martin  had 
been  authorized  by  Raney  to  have  made  the 
statement,  but  the  defendant  had  given  him 
no  such  power.  Martin  was  only  authorized 
"to  discontinue  and  to  create  agencies,"  and 
he  could  not  bind  Baney  by  his  promise  or 
agreement  for  a  pecuniary  obligation  discon- 
nected with  the  discontinuance  or  creation 
of  an  agency.  His  honor  admitted  the  testi- 
mony of  the  plaintiff  as  to  that  conversation 
with  Martin  over  the  objection  and  exception 
of  the  defendant,  and  we  think  in  so  doing 
he  conmiitted  error. 


(129  N.  c.  98) 

MIZELL  V.  McGOWAN  et  aL 

(Supreme  Court  of  North  Carolina.    Oct  1, 

1901.) 

WATBRS  AND  WATBR  COURSES— SURFACB  WA- 
TERS- DIVERSION— DAMAGES— STATUTE. 

1.  Though  a  party  may  not  divert  the  wa- 
ters of  a  stream  to  the  damage  of  another,  he 
may  accelerate  and  increase  such  water% 
though  by  so  doing  another  is  damaged. 

2.  Code,  c.  30,  providing  that  persons  owning 
swamp  lands  which  cannot  be  conveniently 
drained  or  embanked  except  by  cutting  a  canu 
or  ditch  or  erecting  a  dam  through  or  upon  the 
lands  of  other  persons  may  apply  to  the  supe- 
rior conrt,  and  further  providing  the  mode  of 
procedure,  damages,  etc.,  is  not  controlling 
as  to  damages  for  flooding  lands  of  another 
where  a  party  turns  increased  and  accelerated 
but  undiverted  waters  into  a  natural  water 
course  on  her  own  lands  by  means  of  her  own 
ditches,  since  such  chapter  deals  with  artifi- 
cial water  courses  only. 

Appeal  from  superior  court,  Pitt  county; 
Hoke,  Judge. 

Action  by  W.  G.  Mizell  against  G.  A.  Mc- 
Gk>wan  and  others.  From  a  Judgment  In 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

A.  M.  Moore,  for  appellant  Skinner  ft 
Whedbee  and  Jarvis  &  Blow,  for  appellees. 

DOUGLAS,  J.  This  is  an  action  for  dam- 
ages to  the  plaintiff's  land  from  flooding 
alleged  to  have  been  caused  by  the  improper 
and  unlawful  construction  of  ditches  by  the 
defendant  This  is  the  third  time  that  It 
has  been  before  this  court  being  reported 

89  S.B.-46M 


in  120  N.  G.  ISi,  26  S.  B.  783,  and  125  N. 
a  439,  34  S.  E.  53&  The  followtaig  are  the 
issues  and  answers  thereto:  "(1)  Is  the 
plaintiff  the  owner  and  in  possession  of  the 
lands  described  In  the  complaint?  Ans. 
Tes.  (2)  Did  Mrs.  Laura  A.  McGowan 
wrongfully  and  unlawfully  divert  any  water 
from  its  natural  channel  and  discharge  it 
upon  the  lands  of  the  plaintiff,  causing  dam- 
age to  same?  Ans.  No.  (3)  What  damage, 
if  any,  has  plaintiff  sustained  by  reason  of 
the  wrongful  diversion  of  said  water?  Ans. 
Kothlng."  We  think  these  were  the  proper 
issues,  and  covered  every  contention  left 
open  to  the  plaintiff*  in  view  of  the  opinions 
already  rendered  by  this  court  in  the  case. 
We  see  no  reason  to  depart  from  the  rule  we 
have  laid  down,  and  which  may  now  be 
considered  settled,  that  "neither  a  corpora- 
tion nor  an  Individual  can  divert  water  from 
its  natural  course  so  as  to  damage  another. 
They  may  Increase  and  accelerate,  but  not 
divert"  Hocutt  v.  Railroad  Co.,  124  N.  0. 
214,  32  S.  B.  681;  Mizzell  v.  McGowan,  125 
N.  G.  439,  34  S.  E.  538;  Lassiter  v.  Railroad 
Go.,  126  N.  C.  609,  36  8.  E.  48.  The  ques- 
tion of  diversion  was  all  that  was  left  to 
the  plaintiff,  and  that  was  submitted  to  the 
Jury  under  instructions  that  appear  to  us 
without  error.  We  are  aware  that  great 
hardship  may  sometimes  occur  from  the  un- 
limited right  of  Increase  and  acceleration, 
and  that  there  are  some  authorities  limiting 
It  to  the  capacity  of  the  natural  outlet;  but 
we  must  adhere  to  the  rule  as  the  result 
of  our  deliberate  judgment  However  short 
it  may  fall  as  a  theoretical  definition  of  ideal 
right  we  can  frame  none  better  that  is 
capable  of  practical  application.  Its  limits 
are  clearly  defined  by  the  natural  landmark 
of  the  watershed,  which,  seen  of  all  men, 
renders  It  easy  of  application  and  capable 
of  definite  proof.  Any  other  rule  would  pre- 
vent the  drainage  of  large  bodies  of  swamp 
lands  of  great  natural  fertility  and  capable 
of  the  highest  degree  of  improvement  but 
now  worse  than  useless.  They  will  event- 
ually be  needed  to  support  an  ever^lncreas- 
ing  population,  and  to  shut  them  up  indefi- 
nitely as  the  mere  homes  of  disease  is  repug- 
nant to  the  highest  principles  of  public  policy 
and  of  private  right  Suppose  the  natural  ca- 
pacity of  the  water  course  was  made  the  test 
of  the  rule;  it  would  be  so  extremely  diffi- 
cult of  application  tis  practically  to  destroy 
its  value.  What  is  the  natural  capacity  of 
a  stream?  Is  It  measured  at  low  water  or 
at  high  water?  Almost  any  stream  can  car- 
ry off  whatever  water  may  be  made  to  flow 
into  it  in  dry  weather,  or  perhaps  even  in 
ordinary  times.  On  the  contrary,  the  clear- 
ing up  of  our  lands  Is  having  the  double 
effect  of  greatly  accelerating  the  flow  of 
water,  and  at  the  same  time  filling  up  our 
streams  with  sand,  so  that  very  few  of  them 
can  now  carry  the  water  naturally  flowing 
into  them  after  heavy  rains.  Again,  suppose 
that  the  upper  tenant  were  comipelled  to 
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regard  the  natural  capacity  of  the  stream; 
how  far  down  would  this  limltatloii  extend? 
Naturally  many  others  would  drain  Into  the 
same  stream,  so  that  the  landowner  near 
Its  mouth  would  get  the  accumulated  waters 
of  all  those  above  him.  In  case  of  injury, 
how  would  he  apportion  his  damages,  and 
where  would  the  liability  of  each  tort  feasor 
begin  and  end?  These  questions,  It  seems 
to  us,  would  sererely  tax  the  utmost  inge- 
nuity of  the  courts,  and  leave  the  Jury  In 
such  a  state  of  perplexity  as  to  seriously 
endanger  their  Intelligent  determination  of 
the  issues. 

It  is  contended  by  the  defendant  that  chap- 
ter 30  of  the  Ck)de  should  be  taken  as  deter- 
mining this  case.  We  do  not  think  so. 
Those  sections  by  their  very  terms  apply  to 
artificial  outlets,  such  as  ditches  and  canals, 
and  not  to  natural  water  courses.  A  man 
can  dig  ditches  wherever  he  pleases  upon 
his  own  land,  provided  he  runs  them  into  a 
natural  water  course  before  leaving  his  own 
land,  subject  only  to  the  limitation  against 
diversion.  But,  if  he  cannot  reach  a  natural 
water  course  without  going  on  the  lands  of 
another,  he  must  proceed  under  chapter  30 
of  the  Code.  The  scope  of  this  chapter  is 
indicated  in  section  1297,  which  is  in  part 
as  follows:  "Any  person  owning  pocoson, 
swamp  or  flat  lands,  or  owning  low  lands 
subject  to  inundation,  which  cannot  be  con- 
veniently drained  or  embanked  so  as  to 
drain  off  or  dam  out  the  water  from  such 
lands,  except  by  cutting  a  canal  or  ditch, 
or  erecting  a  dam  through  or  upon  the 
lands  of  other  persons  may  by  petition  ap- 
ply to  the  superior  court  of  the  county," 
etc  In  the  case  at  bar  the  defendant  has 
not  cut  any  ditch  upon  the  lands  of  the 
plaintiff,  nor  does  she  wish  to  do  so.  She 
has  simply,  by  means  of  her  own  ditches, 
turned  into  a  natural  water  course  upon  her 
own  land  increased  and  accelerated,  but  un- 
diverted, waters.  The  rules  governing  nat- 
ural and  artificial  water  courses  as  outlets 
through  the  lands  of  another  are  essentially 
different,— this  opinion  dealing  exclusively 
with  the  former.    The  judgment  Is  affirmed. 


(129  N.  C.  78) 

BDWABDS  V.  ATLANTIC   COAST   LINE 

B.  CO. 

(Supreme  Court  of  North  Carolina.    Oct  1« 

1901.) 

RAILROADS  —  ACCIDENT  AT  CROSSING  —  FAIL- 
URE TO  RING  BELL  —  BVIDBNCB  —  8UFFI- 
CIKNCY— CONSTRUCTION  OP  CROSSING— OR- 
DINANCB  LIMITING  SPBBD-VIOLATION  OF 
ORDINANCB— PROXIMATE  CAUSE  —  INSTRUC- 
TIONS. 

1.  In  an  action  arainst  a  railroad  company 
for  the  death  of  plalntifiTs  intestate,  caused  by 
his  having  been  run  over  at  a  crossing,  the  tes- 
timony of  a  witness  that  he  did  not  hear  either 
a  whistle  or  bell,  though  in  a  position  where  he 
might  reasonably  have  heard  either,  is  snfla- 
«tent  evidence  for  the  consideration  of  the  jury. 

2.  In  an  action  against  a  railroad  company 


for  the  death  of  plaintiffs  Intestate  at  a  raQ- 
road  crossing,  evidence  whether,  if  the  high- 
way had  remained  as  it  was  before  the  con- 
struction of  the  railroad,  a  person  driving 
along  the  highway  could  not  have  observed  the 
approach  of  the  train  more  readily  than  one 
traveling  along  the  highway  since  the  constme- 
tion  of  the  road,  was  properly  excluded,  sinoe 
the  fact  that  a  crossing  is  dangerous  does  not 
necessarily  impute  negligence  to  the  railroad 
company. 

3.  Where  instructions  on  a  material  point 
are  conflicting,  a  new  trial  will  be  awarded  on 
an  appeal. 

4.  A  town  ordinance  limited  the  speed  of 
railroad  trains  within  the  corporate  lipihs, 
and  in  an  action  for  the  death  of  plaintiff's 
intestate  at  a  railroad  crossing  the  court  char- 
ged that  if  the  train  at  the  time  it  reached  the 
crossing  was  running  at  a  greater  rate  of  speed 
than  that  prescribed  by  the  ordinance,  and  If 
the  train  had  not  been  running  at  such  speed 
the  injurv  would  not  have  occurred,  defendant 
was  negligent.  Heldt,  that  the  charge  was  erro- 
neous, in  that  it  restiicted  the  consideration  of 
the  excessive  speed  to  the  actual  point  of  the 
injury,  while  if  the  train  had  been  running 
within  the  limits  at  an  unlawful  rate,  and 
could  not  be  stopped  in  time  to  prevent  the  in- 
jury at  the  crossing,  its  actual  speed  at  the 
crossing  was  immaterial. 

5.  It  was  error  to  instruct  the  jury  that  if 
defendant's  train  approached  the  crossing 
without  sounding  the  whistie  or  ringing  a  bell, 
and  struck  and  killed  plaintiff's  intestate,  the 
defendant  was  guil^  of  negligence,  since  the 
negligence  of  the  defendant,  no  matter  how 
great,  would  not  of  itself  have  rendered  it  lia- 
ble unless  such  negligence  contributed  to  the 
death. 

6.  It  was  error  to  charge  that  the  rate  at 
which  the  train  was  running  would  not  be 
negligence,  '*or  evidence  of  negligence,"  unless 
if  the  train  had  been  running  within  the  pre- 
scribed rate  of  speed  the  injury  would  not 
have  occurred,  inasmuch  as,  if  the  excessive 
speed  was  not  even  evidence  of  negligence,  it 
would  make  no  difference  if  such  speed  did 
cause  the  death. 

Appeal  from  superior  conrt  Wilson  comi- 
ty;  Coble,  Judge. 

Action  by  J.  W.  Edwards  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  Judgment  in  favor  of  defendant,  plaintiff 
appeals.    Reversed. 

Woodard  &  Mewbom,  for  appellant.  H. 
G.  Connor,  Greo.  R  Elliott,  and  F.  A.  Daniels, 
for  appellee. 

DOUGLAS,  J.  This  is  an  action  brought 
by  the  administrator  to  recover  damages  for 
the  death  of  his  Intestate,  alleged  -to  have 
been  caused  by  the  negligence  of  the  defend- 
ant It  Is  admitted  that  the  intestate  was 
killed  by  the  defendant's  engine  about  2 
o'clock  in  the  daytime  at  a  street  crossing 
within  the  corporate  limits  of  the  city  of  Wil- 
son, and  that  there  was  an  ordinance  of  said 
city  reading  as  follows:  'Mliat  any  engineer 
of  a  railroad  company  who  shall  run  any 
train  in  the  city  at  a  speed  exceeding  ten 
miles  an  hour,  or  who  shall  fall  to  ring  the 
bell  while  in  the  city,  shall  be  subject  to  a 
fine/'  etc.  There  was  conflicting  evidence  as 
to  the  speed  at  which  the  train  was  running, 
and  as  to  whether  the  whistie  was  sounded 
or  the  bell  rung.  We  think  that  the  testi- 
mony of  a  witness  that  he  did  not  hear 
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either  the  whistle  or  the  bell,  although  in  a 
position  where  he  might  reasonably  hare 
heard  either,  is  sufficient  evidence  for  the 
consideration  of  the  Jury.  It  tends  to  prove 
that  neither  the  whistle  nor  the  bell  was 
sounded,  but  whether  it  does  prove  it  is  for 
them  alone  to  decide.  The  plaintiff  asked 
the  witness  this  question:  "If  the  public 
highway  had  remained  as  it  was  before  the 
construction  of  the  railroad,  if  a  person  driv- 
ing along  the  highway  could  not  have  ob- 
served the  approach  of  the  train  more  read- 
ily than  a  person  traveling  along  the  same 
highway  since  the  construction  of  the  cross- 
ing made  by  the  defendant  railroad."  This 
question,  upon  objection,  was  properly  ruled 
out  by  the  court  We  are  not  clear  what 
was  meant  by  the  question,  but,  in  any  view 
of  It,  we  fail  to  see  its  relevancy.  If  the 
plaintiff  had  wished  to  show  that  the  cross- 
ing was  negligently  constructed,  he  had  the 
right  to  do  so.  By  "negligent  construction" 
we  mean  such  an  Improper  construction  of 
the  crossing,  whether  arising  from  negli- 
gence. Indifference,  or  motives  of  economy, 
as  unnecessarily  Increases  the  danger  of  us- 
ing the  public  highway.  Raper  v.  Railroad 
Co.,  126  N.  a  568,  36  S.  B.  115.  But  the  mere 
fact  that  a  crossing  is  dangerous  does  not 
necessarily  impute  negligence  to  the  railroad 
company.  All  railroad  crossings  are  more  or 
less  dangerous,  and  the  mere  presence  of  a 
railroad  near  a  public  highway  Is  necessarily 
a  disturbing  element;  but  the  company  is 
not  responsible  for  such  inherent  danger  un- 
less it  unnecessarily  causes  or  Increases  it 
by  some  unlawful  act,  or  willful  or  negli- 
gent omission  of  duty.  It  is  true  that  a  rail- 
road company  might  by  a  proper  construe^ 
tlon  of  its  road,  render  a  public  highway  so 
dangerous  as  to  demand  more  than  ordinary 
care  in  the  running  of  its  trains,  and  it  may 
be  that  to  show  this  was  the  plaintiff's  ob- 
ject; but  even  In  that  view  the  question  waa 
too  general. 

The  plaintiff's  second  exception  presents  a 
graver  question,  and  we  think  must  be  sus- 
tained. It  Is  well  settled  that  where  there 
are  conflicting  Instructions  upon  a  mate- 
rial point  a  new  trial  must  be  granted, 
as  "the  Jury  are  not  supposed  to  be  capa- 
ble of  determining  when  the  Judge  states 
the  law  correctly  and  when*  Incorrectly." 
Tillett  V.  RaUroad  Co.,  115  N.  C.  662.  20 
S.  E.  480;  State  v.  Fuller,  114  N.  C.  885,  19 
S.  E.  797;  Williams  v.  Hald,  118  N.  C.  481. 
24  S.  E.  417;  Bragaw  v.  Supreme  Lodge, 
124  N.  C.  154.  32  S.  E  544.  This  rule 
applies  where  there  Is  actual  repugnancy, 
and  where,  consequently,  one  part  of  the 
charge  is  necessarily  erroneous,  but  not  to 
cases  where  parts  of  the  charge  are  ex- 
plained and  amplified  by  other  parts  thereof, 
or  where  an  <»rror  therein  Is  afterwards  cor- 
rected In  so  clear  and  unmistakable  a  man- 
ner as  to  leave  no  possibility  of  misconstruc- 
tion by  the  Jury.    Everett  v.  Spencer,  122  N. 


C  1010,  30  S.  E.  334.  His  honor  charged  in 
part  as  follows:  "If  the  Jury  find  that  the 
train  at  the  time  it  reached  the  crossing  In 
question  was  running  at  a  greater  speed  than 
that  prescribed  by  the  town  ordinance,  and 
find  that  if  the  said  train  had  not  been  run- 
ning at  the  time  It  reached  the  said  crossing 
at  a  greater  rate  of  speed  than  that  pre- 
scribed by  the  town  ordinance,  that  the  in- 
Jury  would  not  have  occurred,— that  is,  find 
that  but  for  such  rate  of  speed  the  injury 
would  not  have  happened,— then  the  Jury  are 
instructed  that  this  was  negligence,  and  they 
will  answer  the  first  issue,  Tes.' "  This 
charge  is  correct  In  so  far  as  It  correctly  as- 
sumes the  two  requisites  for  an  affirmative 
finding  of  the  first  issue,  namely,  that  tiie 
defendant  must  be  guilty  of  negligence,  and 
that  such  negligence  must  have  contributed 
to  the  injury.  In  another  view  it  is  not  cor- 
rect because  it  restricts  the  consideration  of 
the  excessive  speed  to  the  actual  point  of  the 
injury.  The  negligence  consists  in  running 
at  an  unlawful  rate  of  speed  within  the  cor- 
porate limits.  If  a  train  were  running  within 
such  limits  at  an  unlawful  rate  of  speed,  and 
in  consequence  of  such  excessive  speed  could 
not  be  stopped  in  time  to  prevent  injury  at 
the  crossing  after  coming  within  sight  there- 
of, the  company  could  not  free  itself  from 
liability  simply  by  showing  that  the  train 
was  running  less  than  10  miles  an  hour  when 
it  reached  the  crossing.  The  object  in  limit- 
ing the  speed  where  accidents  are  liable  to 
occur  is  to  keep  the  train  within  the  control 
of  the  engineer,  so  as  to  enable  him  to  stop 
in  time  to  prevent  such  accidents  after  he 
discovers  the  danger.  His  honor  had  previ- 
ously charged  as  follows:  "If  the  Jury  find 
that  defendant's  train  approached  the  cross- 
ing in  question  without  sounding  the  whistle 
and  without  ringing  the  bell,  and  struck  and 
klUed  the  plaintiff's  Intestate,  then  the  Jury 
are  instructed  that  defendant  was  guilty  of 
negligence,  and  you  will  answer  the  first  is- 
sue, 'Yes.'  "  This  Instruction  was  erroneous 
because,  the  killing  being  admitted,  it  made 
the  answer  to  the  first  issue  depend  entirely 
upon  the  failure  to  sound  the  whistle  or  ring 
the  bell.  If  the  issue  had  been  simply  as  to 
the  negligence  of  the  defendant  this  instruc- 
tion would  have  been  correct,  but  such  was 
not  the  Issue.  It  was  as  follows:  "Was  the 
plaintiff's  Intestate  killed  by  the  negligence 
of  defendant?"  This  issue  Involved  two  prop- 
ositions: First  the  existence  of  such  negli- 
gence; and,  secondly,  its  relation  to  the  in- 
Jury.  The  negligence  of  the  defendant,  no 
matter  how  great  would  not  of  itself  have 
rendered  it  liable  in  damages  unless  it  had 
contributed  to  the  death  of  the  plaintiff's 
Intestate;  while,  on  the  other  hand,  the  mere 
killing  would  not  have  been  actionable  unless 
caused  by  some  unlawful  act  or  the  negligent 
or  willful  omission  of  some  legal  duty  on  the 
part  of  the  defendant  This  instruction,  be- 
ing favorable  to  the  appellant,  is  not  ex-* 
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cepted  to,  but  we  deem  It  proper  to  dlscusB 
U  in  view  of  our  comments  on  the  general 
effect  of  the  entire  charge.  Again«  his  honor 
charges  that  "the  rate  of  speed  at  which  the 
train  was  running  wouid  not  be  negligence, 
or  evidence  of  negligence,  unless  the  jury 
find  that  if  the  train  had  been  running  with- 
in the  limits  prescribed  by  the  town  ordi- 
nance, to  wit,  not  more  than  ten  miles  an 
hour,  the  injury  would  not  have  occurred.** 
This  instruction  is  in  conflict  with  those 
quoted  above,  and  is  clearly  erroneous,  as 
well  as  prejudicial  to  the  plaintiff.  If  the  ex- 
cessive speed  was  not  even  evidence  of  neg- 
ligence, it  would  make  no  difference  if  it  did 
cause  the  death  of  the  intestate.  A  train 
may,  without  negligence,  kill  a  man  simply 
because,  owing  to  its  high  speed,  the  engi- 
neer was  unable  to  stop  in  time  after  dis- 
covering the  danger;  and  yet  the  company 
would  not  be  liable  unless  such  speed  were 
negligent  or  unlawfuL  A  rate  of  speed 
greater  than  that  allowed  by  law  is  al'vi^ays 
at  least  evidence  of  negligence,  and  under 
certain  circumstances  may  become  negli- 
gence per  se.  Norton  v.  Railroad  Co.,  122  N. 
C.  910,  927,  29  S.  E.  886.  In  Railway  Co.  v. 
Ives,  144  U.  S.  408,  12  Sup.  Ct  679,  36  L.  Ed. 
485,  the  court  says  on  page  418,  144  U.  S., 
page  683,  12  Sup.  Ct,  and  page  489,  36  L. 
Ed.:  "Indeed  it  has  been  held  in  many  cases 
that  the  running  of  railroad  trains,  within 
the  limits  of  a  city,  at  a  rate  of  speed  greater 
than  is  allowed  by  an  ordinance  of  such  city* 
is  negligence  per  se.  [Citing  authorities.] 
But  perhaps  the  better  and  more  generally 
accepted  rule  is  that  such  an  act  on  the  part 
of  the  railroad  company  is  always  to  be  con- 
sidered by  the  Jury  as  at  least  a  circum- 
stance from  which  negligence  may  be  infer- 
red, In  determining  whether  the  company 
was  or  was  not  guilty  of  negligence."  In  the 
same  case  the  court  says  on  page  417,  144 
U.  S.,  page  683,  12  Sup.  Ct,  and  page  489, 
36  L.  Ed.:  "What  may  be  deemed  ordinary 
care  In  one  case  may  under  different  sur- 
roundings and  circumstances  be  gross  negli- 
gence.*' The  defendant  urges  in  support  of 
this  instruction  that  It  was  copied  from  one 
given  by  the  court  below  In  Norton  v.  Rail- 
road Co.,  supra.  This  appears  to  be  true, 
but  it  does  not  appear  that  it  was  approved 
by  this  court  As  it  was  favorable  to  the 
then  appellant  it  was  not  under  exception, 
and  was  therefore  not  material.  In  that  case 
this  court  says  on  page  933,  122  N.  C,  and 
page  893,  29  S.  E.:  "They  [the  defendant's 
prayers]  were  given  to  a  large  extent  in  the 
charge,— fully  as  much  so  as  the  defendant 
could  rightfully  ask.  In  fact  it  Is  question- 
able whether  some  parts  that  were  given 
could  stand  the  test  of  exception,  but  that  is 
not  now  before  us."  The  relative  rights, 
duties,  and  responsibilities  of  a  railroad  com- 
pany and  a  traveler  crossing  its  track  on  the 
highway  are  fully  discussed  in  Norton  y. 
Railroad  Co.,  supra,  and  Improvement  Co.  ▼• 
Stead,  95  U.  S.  161,  24  L.  Ed.  403. 


There  were  some  Qther  exceptions  as  to 
the  court's  singling  out  a  certain  witness, 
but  it  is  unnecessary  to  discuss  th^m,  as  It 
may  not  occur  upon  a  new  trial,  and  Is  not 
material  now.  For  error  in  the  charge,  there 
must  be  a  new  trial. 


(129  N.  C.  73) 

WEEKS  V.  McPHAIIi  et  at 

(Supreme  Ooort  of  North  Carolina.    Oct  1, 

1901.) 

JUDGMENT-NONSUIT— FORM— BSTOPPEIr- 
RBS  ADJUDICATA.— PLGADINO. 

1.  Where  a  decree  in  partition  recites  that  it 
is  on  the  merits,  it  will  not  be  construed  to  be 
a  judgment  of  nonsuit  because  it  orders  that 
the  petition  be  dismissed,  instead  of  ordering 
that  the  petitioner  take  nothing  by  his  petition. 

2.  Plaintiff  in  a  suit  to  recover  resJ  estate 
relied  on  a  former  decree  adjudging  a  will  to 
create  a  life  estate  in  a  mother,  remainder 
over  to  her  children,  and  he  introduced  the  will 
merely  to  show  that  it  was  considered  on  the 
former  trial.  Held  not  to  estop  plaintiff  from 
denying  that  the  will  created  a  tenancy  in 
common,  which  would  prevent  his  relying  oc 
the  conclusiveness  of  the  former  decree,  evec 
though  the  will  showed  on  its  face  that  such 
was  the  estate  created  bv  it 

8.  A  decree  in  a  suit  to  partition  lands, 
which  was  relied  on  in  a  subsequent  suit  to 
recover  the  lands  as  res  judicata  by  a  party 
claiming  under  a  defendant,  acts  as  an  estoppd 
as  to  all  parties  to  such  partition  suit  with- 
out regard  to  their  being  plaintiffs  or  defend- 
ants. 

4.  Where  all  the  parties  interested  in  certain 
land  appeared  in  an  action  to  recover  posses- 
sion thereof,  and  a  prior  decree,  determi*iing 
the  title  thereto,  wliich  was  created  by  a  cer> 
tain  will,  is  introduced  in  evidence,  and  relied 
on  as  an  estoppel,  the  fact  that  it  was  not  so 
pleaded  is  not  a  ground  for  the  reversal  of  a 
judgment  in  favor  of  the  party  relying  thereon. 

On  petition  for  rehearing.    Petition  over- 
ruled. 
For  former  opinion,  see  38  S.  EL  472. 

J.  L.  Stewart  Allen  &  Dortch,  J.  D.  Kerr, 
and  Battle  &  Mordecai,  for  appellants.  F. 
R.  Cooper  and  Geo.  El  Butler,  for  appellee. 


FURCHES,  C.  J.  This  is  a  petition  to  re- 
hear this  case  decided  at  the  last  term  of  the 
court  and  reported  in  128  N.  O.  130,  38  &  £. 
292.  There  are  five  grounds  assigned  in  the 
petition  in  which  error  is  alleged  in  the  opin- 
ion of  the  court  when  this  case  was  here 
before;  and,  *  while  the  argument  before  us 
was  principally  upon  the  first  assignment 
none  of  them  were  abandoned,  and  it  will  be 
necessary  that  we  shall  examine  and  pass 
upon  all  of  them. 

The  first  assignment  is  as  follows:  ^'That 
the  decree  of  1854,  dismissing  the  petition, 
was  in  substance  a  nonsuit"  and  cites 
Strauss  v.  Beardsley,  79  N.  C.  58.  This  case, 
in  our  opinion,  does  not  sustain  the  conten- 
tion of  the  petitioners,  and  is  not  authority 
for  holding  that  the  "decree"  in  the  courts 
of  Sampson,  in  1854,  was  "in  effect  a  noD< 
suit**  That  case  shows  that  the  judgment 
in  that  case,  which  the  court  says  was  "in 
substance  a  nonsuit  was  a  Judgment  4i9> 
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missing  the  action  for  tho  reason  that  the 
court  had  no  Jurisdiction  to  try  the  case; 
and,  this  being  so,  it  shows  that  it  was  not 
disposed  of  upon  Its  merlts,--could  not  have 
been;  and,  this  being  so,  if  the  court  had 
proceeded  to  try  the  case,  and  to  enter  up  a 
formal  Judgment,  it  would  have  been  a  nulli- 
ty, and  would  have  been  no  estoi^l;  while 
it  was  not  disputed,  and  cannot  be  disputed, 
that  the  court  of  pleas  and  quarter  sessions 
of  Sampson  county  had  Jurisdiction  of  this 
ptroceeding  for  partition,  and  the  superior 
court  upon  appeal.  Originally,  courts  of  law 
and  equity  had  concurrent  Jurisdiction  of 
matters  of  partition.  But  in  1787  the  legis- 
lature gave  Jurisdiction  in  matters  of  parti- 
tion "to  the  Justices  of  the  county  courts  of 
pleas  and  quarter  sessions,"  as  well  as  to  the 
superior  courts,  and  prescribed  the  mode  and 
manner  in  which  it  should  be  done,— that  it 
should  be  done  by  filing  a  petition,  as  was 
done  in  this  case.  1  Bey.  St  c  85,  8  1.  The 
legislature  did  not  only  give  the  county 
courts  Jurisdiction  in  cases  of  partition,  but 
it  prescribed  the  manner  of  procedure,  which 
was  substantially  the  equity  practice  in  such 
cases.  There  were  the  best  of  reasons  for 
prescribing  the  equity  practice,  because  mat- 
ters of  partition  iuTolved  equitable  Jurisdic- 
tion. The  Judgments  of  the  law  courts  were 
in  solldo,  yea,  yea,  or  nay,  nay;  while  the 
decrees  in  courts  of  equity  could  be  shaped 
and  modified  to  meet  the  facts. and  require- 
ments of  the  case.  They  could  not  only 
grant  the  order  for  partition,  but  direct  the 
assignment  in  owelty,  and  require  the  same 
to  be  reported  back  to  the  comrt,  subject  to 
exceptions,  to  be  passed  upon  by  the  court 
before  a  final  decree  was  rendered.  This  is 
the  reason  the  final  order  in  matters  of  par- 
tition was  called  the  "decree"  of  the  court 
So  this  case  is  distinguished  from  Strauss  v. 
Beardsley,  in  that  the  county  courts  of  Samp- 
son had  Jurisdiction,  and  the  superior  court 
had  on  appeal,  while  in  Strauss  y.  Beardsley 
it  did  not  And  it  Is  not  denied  but  what 
Hester  Weeks  and  all  her  children  were  par- 
ties to  the  proceeding  for  partition.  It  is 
distinguished  from  Strauss*  Case  by  the  fact 
that  Judgment  of  dismissal  in  that  case  was 
for  the  want  of  Jurisdiction,— the  merits 
-were  not  passed  upon;  while  in  the  case  of 
Rayner  y.  Weeks  the  merits  of  the  case  are 
discussed,  and  expressly  passed  upon.  And 
it  would  seem  strange  if  we  should  say,  40 
years  afterwards,  that  the  court  did  not  con- 
sider and  pass  upon  the  merits  of  that  case, 
although  it  expressly  said  it  flld,  because  it 
was  said—inadvertently,  as  we  must  think- 
that  the  "petition  be  dismissed,"  Instead  of 
saying  that  the  petitioner  will  take  nothing 
by  his  petition.  The  petitioner  also  cites 
Campbell  y.  Potts,  119  N.  C.  530,  26  S.  B. 
00,  but  that  case  is  also  put  upon  the  want 
of  Jurisdiction,  and  the  further  fact  that  it 
appeared  that  it  was  not  made  upon  a  con- 
sideration of  the  merits  of  the  case.  Hie 
petitioner  also  cites  the  case  of  Bond  ▼.  Mc* 


Nider,  25  N.  0.  410,  hot  this  Is  also  put  upon 
the  ground  that  the  court  had  no  Jurisdiction. 
The  petitioner  also  dtes  Homer  y.  Brown, 
16  How.  854,  14  L.  Ed.  970,  but  the  opinion 
in  that  case  seems  to  hinge  upon  the  groimd 
that  the  court  was  called  to  pass  upon  an 
agreed  state  of  facts,  in  which  it  was  agreed 
that  if  the  opmlon  of  the  court  was  adverse 
to  the  plaintiff,  a  Judgment  of  nonsuit  should 
be  entered.  This,  we  think,  is  no  more  than 
we  see  in  almost  everyday  practice,— where 
the  court  intimates  an  opinion  adverse  to  the 
plaintiff,  he  takes  a  nonsuit  There  was  no 
such  thing  as  this  In  the  case  of  Raynor  y. 
WeelLS  in  the  courts  of  Sampcfon.^  In  Ray- 
nor y.  Weeks  it  appears  that  the  defendant 
answered,  and  the  case  was  heard  upon  the 
petition  and  answer,  and  the  decree  entered 
thereon,  from  which  there  was  no  appeal. 
We  cannot  sustain  the  petitioner  on  the  first 
assignment 

The  second  assignment  of  error  la  '^that 
the  court  overlooked,  or  did  not  giye  to  the 
fact  the  attention  it  deserved,  the  fact  that 
the  plaintiff  on  the  trial  introduced  in  evi- 
dence the  will  of  Richard  Warren,  which 
showed  that  Hester  and  her  children  were 
tenants  in  common  under  said  will,  and  that 
this  set  the  matter  of  estoppel  at  large." 
We  do  not  think  so.  The  will  of  Warren  is 
not  pleaded  by  the  plaintiff,  so  as  to  make  it 
a  part  of  the  record,  and  we  do  not  think  the 
plaintiff  was  estopped  by  introducing  this 
will  in  evidence.  It  seems  to  us  that  the 
will  was  introduced  for  the  purpose  of  show- 
ing what  was  before  the  court  in  1864,  when 
the  Judgment  was  rendered,  and  for  the  pur- 
pose of  showing  that  the  same  matter  was 
passed  upon  then  that  is  Involved  in  this  ac- 
tion. For  that  purpose  (and  that  is  the  only 
purpose  we  see  that  it  was  offered  for)  we 
think  it  was  proper,  and  did  not  eaixyp  the 
plaintiff. 

The  third  assignment  of  error  is  disposed 
of  by  what  we  have  said  as  to  the  second 
assignment 

The  fourth  assignment  of  error  is  that  the 
court  overlooked  the  fact  that  only  one  of  the 
children  of  Hester  Weeks  was  a  plaintiff 
and  that  estoppels  only  operate  as  between 
adverse  partlea  It  is  seen  that  a  proceed- 
ing to  partition  land  Is  equitable  in  its  na- 
ture, and  in  equity  aU  parties,  whether  plain- 
tiffs or  defendants,  are  boimd— estopped— by 
the  Judgment  or  decree.  This,  it  seems  to 
us,  is  a  sufficient  answer  to  the  assignment 
And,  while  the  Judgment  of  1854  was  ad- 
verse to  the  Interests  of  all  the  children  (all 
the  defendants  except  Hester),  they  had  the 
right  to  be  heard,  and  were  heard,  and  the 
right  to  appeal;  and,  as  they  did  not  do  so, 
they  are  bound  by  the  Judgment  of  the  court 
We  cannot  hold  that  defendants  in  partition 
proceedings  are  not  bound  by  the  Judgment 
of  the  court  To  do  so  would  destroy  the 
title  to  thousands  of  tracts  of  land  In  this 
state,  and  to  sustain  this  assignment  of  the 
petitioner  would  be  to  do  so. 
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The  fifth  aBslgnment  cannot  be  sustained. 
If  we  understand  it,  it  has  been  disposed  of 
by  what  we  have  already  said. 

The  sixth  assignment  is  **that  the  conrt 
overloolced  the  fact  that  no  estoppel  is  plead- 
ed," and  cites  Wilkins  v.  SutUe,  114  N.  C. 
656,  19  S.  E.  606,  as  authority  for  the  assign- 
ment We  do  not  think  this  case  sustains 
the  assignment  It  seems  to  be  authority  for 
holding  that  In  actions  of  ejectment  and  f5r 
possession  of  land  It  need  not  be  pleaded. 
Neither  do  we  think  Baugert  v.  Blades,  117 
N.  C.  221,  23  S.  E.  179,  cited  by  petitioner, 
sustains  bis  contention.  It  holds  that  If  a 
party  has  had  the  right  to  be  heard,  and  to 
assert  his  rights,  he  is  bound  by  the  judg- 
ment And  it  appears  that  all  the  parties  in- 
terested in  this  land  under  the  will  of  Bich- 
ard  Warren  were  properly  before  the  court 
had  the  opportunity  to  be  heard,  and  were 
heard. 

After  giving  a  careful  examination  of  all 
the  errors  assigned  in  the  petition,  we  do  not 
think  it  should  be  allowed.  Petition  dis- 
missed. 


(129  N.  c.  90) 

STATE  HOSPITAL  t.  FOUNTAIN. 

(Supreme  Court  of  North  Carolina.    Oct  1« 

1901.) 

INSANE  PBRSONS-INDIOENT-STATB  HOSPITAL 

—COMPENSATION— RES  JUDICATA— 

LIMITATIONS  OF  ACTIONS. 

1.  Under  Code  1888,  §  227S»  providing  that 
other  than  indigent  insane  persons  may  be  ad- 
mitted to  the  state  hospital  on  payment  of 
proper  compensation,  a  recovery  could  be  had 
by  the  state  hospital  of  compensation  for  the 
maintenance  of  a  wealthy  patient,  though  the 
superintendent  of  the  hospital  Informed  the 
patient's  guardian  that  no  charge  would  be 
made. 

2.  Where  an  issue  has  been  passed  on  by  the 
supreme  court  on  a  former  appeal,  the  same 
question  will  not  be  considered  on  a  subse- 
quent appeal. 

3.  Under  Code  1900,  {  136,  providing  that  on 
the  trial  of  any  action  or  special  proceeding  to 
which  an  insane  person  has  been  made  a  party 
such  insane  person  shall  have  the  benefit  of 
any  defense  that  might  have  been  made  for 
him  by  his  guardian  or  attorney  under  sections 
136-176,  wfiether  pleaded  or  not,  and  section 
169.  prescribing  that  the  limitation  of  actions 
shall  apply  to  civil  actions  brought  in  the  name 
of  the  state  in  the  same  manner  as  to  actions 
of  private  parties,  it  was  error  to  allow  a  re- 
covery of  compensation  by  the  state  hospital 
for  the  maintenance  of  an  insane  person  for 
more  than  three  years  preceding  the  bringing 
of  the  action. 

Appeal  from  superior  court  Edgecombe 
county;  McNeill,  Judge. 

Action  by  the  State  Hospital  against  O. 
M.  T.  Fountain,  guardian  of  Nancy  L.  Har- 
grove, an  insane  patient  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.  Re* 
versed. 

G.  M.  T.  Fountain,  in  pro  per.  Shepherd 
ft  Shepherd,  for  appellee. 

COOK,  J.  This  action  was  before  xm  at 
spring  term,  1901,  as  appean  in  128  N.  a  28, 


38  S.  B.  84,  wherein  the  court  only  passed 
upon  the  question  of  liability  ot  defendants 
ward,  as  it  was  agreed  that  the  reasonable 
expenses  of  maintaining  and  treating  her 
were  |200  per  year,  leaving  the  computa- 
tion of  time  for  which  she  was  liable  to  be 
adjusted  in  the  court  below;  and  when  it 
was  again  beard  in  the  superior  court  of 
Edgecombe  county  his  honor,  upon  motion 
of  plaintifT,  rendered  judgment  against  de- 
fendant for  the  sum  of  $2,191.50,  being  the 
full  amount  claimed  against  defendant's 
ward  from  the  time  she  first  became  a  pa- 
tient in  plaintiff  hospital  to  the  time  of  the 
hearing,  excepting  .two  Intervals  during 
which  she  was  dlscharged,~to  which  judg- 
ment defendant  excepted  and  appealed. 
The  case  on  appeal  shows  that  defendant's 
ward,  Mrs.  Nancy  L.  Hargrove,  was  an  in- 
mate of  the  hospital  from  November  21, 1887. 
till  the  institution  of  this  action,  and  still  i9 
(excepting  from  September  16,  1802,  to  Jan- 
uary 31,  1895,  and  A*om  February  8  till  June 
8,  1895);  that  at  the  time  of  her  admission 
she  was  the  wife  of  Gray  L.  Hargrove,  a 
citizen  worth  at  least  $36,000,  who  died  in 
1894;  that  up  to  the  time  of  her  husband^s 
death  said  Nancy  had  no  estate  of  her  own, 
but  from  his  estate  received  as  distributee 
$2,255.60  of  personalty,  and  was  endowed  of 
202  acres  of  land,  from  which  she  received 
a  rental  of  7,200  pounds  of  lint  cotton  per 
annum  for  five  years,  and  which  thereafter 
did  not  amount  to  more  than  6,200  pounds 
of  lint  cotton  per  annum;  and  that  after- 
wards (November  14,  1809)  defendant  collect- 
ed, after  long  litigation  and  much  expense, 
for  his  said  ward,  as  one  of  the  heirs  of  J.  J. 
Drew,  deceased,  in  the  state  of  Alabama, 
the  gross  sum  of  $3,240.  Defendant  con- 
tends: First,  that  his  ward's  estate  is  not 
liable  for  any  sum  whatsoever,  for  the  rea- 
son that,  upon  his  qualification  as  guardian, 
March  29,  1895,  he  applied  to  the  super- 
intendent of  the  plaintiff  to  know  if  any 
charge  was  made  for  patients  who  were  able 
to  pay,  and  was  informed  that  no  charge 
was  made  for  any  person,  and  thereupon  his 
ward  was  allowed  to  remain  in  the  plaintiff 
institution;  second,  that  if  her  estate  is  lia- 
ble at  all,  plaintiff  can  only  recoyer  for  such 
liability  as  accrued  within  three  years  prior 
to  the  beginning  of  this  action. 

The  first  contention  cannot  be  sustained, 
as  it  is  too  well  settled  that  its  agents  or 
officers  cannot  bind  the  state  by  any  con- 
tract they  may  make,  when  not  so  author- 
ized to  do;  especially  in  violation  of  the 
express  statute  (Code  1883,  i  2278)  which  al- 
lows the  admission  into  the  institution  of 
others  than  indigent  insane  persons  upoa 
payment  of  proper  compensation,  and  for  the 
further  reason  that  that  questlcHi  was  ad- 
judicated in  the  former  decision  (128  N.  C. 
23,  38  S.  B.  84),  and  cannot  now  be  reviewed 
in  this  appeaL 

We  think  the  second  contention  Is  well 
founded,  and  must  be  sustained.    In  no  event 


N.  C.) 


STRICKLAND  y.  STBIOKLAND. 


736 


could  her  estate  have  been  liable  during 
the  lifetime  of  her  husband,  for  it  appears 
that  he  was  possessed  of  sufficient  means 
to  provide  for  himself  and  family,  and  no  lia- 
bility could  have  attached  to  her  estate  till 
after  his  death.  But,  aa  he  died  more  than 
three  years  prior  to  the  tastitution  of  this  ac- 
tion, and  the  statute  of  limitations  is  in- 
terposed by  law,  that  fact  is  not  material  In 
this  decision.  It  is  provided  by  section  136 
of  the  Code  of  1900  that  "on  the  trial  of 
any  action  or  special  proceeding,  to  which 
an  Insane  person  has  be^i  made  a  party, 
such  tasane  person  shall  be  deemed  to  have 
pleaded  specially  any  defence,  and  sh&U 
have  on  the  trial  the  benefit  of  any  defence, 
whether  pleaded  or  not,  that  might  have 
been  made  for  him  by  his  guardian  or  at- 
torney under  the  provisions  of  title  three  of 
the  Code  of  Civil  Procedure,  section  one  hun- 
dred and  thirty  six  to  section  one  hundred 
and  seventy  six  of  the  Code  of  North  Caro- 
lina, both  inclusive.'*  By  which  statute  the 
plea  of  the  statute  of  limitations  is  specially 
interposed  and  pleaded  in  behalf  of  the  de- 
fendant, against  which  the  state  cannot  avail 
Itself  on  account  of  its  sovereignty,  since  by 
section  159  of  the  Code  it  has  prescribed 
that  '*the  limitations  prescribed  in  this  chap- 
ter shall  apply  to  civil  actions  brought  in 
the  name  of  the  state,  or  for  its  benefit,  in 
the  same  manner  as  to  actions  by  and  for 
the  benefit  of  private  parties."  His  honor 
erred  in  rendering  Judgment  for  a  sum  in 
excess  of  the  liability  incurred  within  three 
years  next  preceding  the  institution  of  this 
action.  As  the  exact  amount  for  which  her 
estate  is  liable  is  not  ascertained,  this  action 
is  remanded  to  the  superior  court  tor  the 
same  to  be  inquired  Into  and  determined  ac- 
cording to  the  practice  of  the  court  and  the 
due  course  of  law.    There  is  error. 


(lie  N.  c.  84) 

STRICKLAND  et  al.  v.  STRICKLAND  et  al. 
(PINCH,   Intervener), 

(Sapreme  Court  of  North  Carolina.    Oct.  1, 

1001.) 

BXSCUTOR— PROCBBDINGS  TO  SBLL  RBAL  B8- 
TATB— INTERVENTION  BY  CREDITOR- 
CONSENT  JUDGMENT— VACATING. 

1«A  creditor  of  an  estate  cannot  Intervene 
as  party  plaintiff  in  proceedings  by  the  exec- 
utor to  sell  testator's  real  estate  to  pay  debts. 

2.  A  creditor  of  an  estate  was  erroneously  al- 
lowed to  intervene  in  proceedings  by  an  exec- 
utor to  sell  real  estate,  and  a  sale  differing 
from  that  desired  by  the  executor  was  made  at 
the  instance  of  such  creditor,  who  purchased 
the  land  for  an  adequate  consideration.  Held^ 
that  a  judgment  confirming  such  sale,  which 
was  rendered  with  the  consent  of  all  the  par- 
ties, did  not  validate  the  proceedings. 

3.  The  executor  may  have  such  judgment  and 
proceedings  set  aside  within  a  reasonable  time 
on  motion,  and  is  not  limited  to  an  independent 
action  therefor. 

Appeal  from  superior  court,  Nash  county; 
Ck>ble,  Judge. 

Suit  by  Mary  J.  Strickland,  executrix,  etc., 
against  A.  A*  Strickland  and  others,  for  the 


sale  of  real  estate  to  pay  debts.  N.  B.  Finch, 
a  creditor,  was  allowed  to  intervene,  and 
testator's  real  estate  was  ordered  sold,  and 
was  purchased  by  the  intervener,  and  the 
sale  was  confirmed  by  a  consent  decree. 
Joint  motion  by  plaintiff  and  defendants  to 
vacate  such  proceedings  was  sustained  as  to 
plaintiff  and  denied  as  to  defendants,  and 
plaintifT,  defendants,  and  the  Intervener  ap- 
peal. Affirmed  on  intervener's  appeal,  and 
reversed  on  appeal  of  plaintiff  and  defend- 
ants. 

T.  T.  Hicks  and  W.  M.  Person,  for  petition- 
era  Jacob  Battle  and  F.  S.  Spruill,  for  inter- 
vener. 

MONTGOMERT,  J.  On  the  29th  of  Au- 
gust, 1892,  the  clerk  of  the  superior  court  of 
Nash  county,  in  a  special  proceeding  begun 
by  Mary  J.  Strickland,  executrix  of  Allison 
Strickland,  and  also  in  her  own  right, 
against  the  devisees  and  heirs  at  law  of  the 
testator  (he  dying  partially  Intestate),  for  the 
purpose  of  selling  certain  real  estate  of  the 
testator  to  make  assets  for  the  payment  of 
his  debts,  made  a  decree  for  a  sale  of  a  part 
of  the  land,  to  wit,  a  tract  of  84  acres;  the 
same  to  be  sold  by  the  petitioner,  a  commis- 
sioner appointed  by  the  court  In  February, 
1895,  an  order  was  made,  on  the  motion  of  a 
creditor,  N.  B.  Finch,  that  the  plaintiff  and 
defendants  appear  before  the  court  (the 
clerk)  on  the  2d  of  March  following,  and 
*'show  cause  why  some  other  commissioner 
shall  not  be  appointed  and  ordered  to  make 
sale  of  all  the  real  estate  aforesaid  for  the 
ptu*pose  of  paying  said  indebtedness  and 
costs."  On  the  last-mentioned  day,  notice  ot 
the  order  having  been  served,  the  clerk,  on 
motion  of  N.  B.  Finch,  'irelieved  the  former 
commissioner,  Mary  J.  Strickland,  of  the 
duty  heretofore  imposed  on  her  as  commis- 
sioner," and  appointed  B.  H.  Sorsby  com- 
missioner in  her  place  to  sell  the  land;  and 
Sorsby  was  ordered  to  sell  not  only  the  S4r 
acre  tract,  but  to  sell  the  whole  of  the  real 
estate  of  the  testator,  in  case  the  proceeds 
from  the  sale  of  the  84-acre  tract  should  not 
be  sufficient  to  pay  the  debts.  On  the  same 
day,  on  motion  of  N.  B.  Finch,  additional 
parties  (Infant  children  who  were  interested) 
were  ordered  to  be  made,  and  Finch  was  al- 
lowed to  intervene  in  the  action  and  required 
to  file  a  formal  petition  in  the  cause;  all 
the  parties— infants  and  adults,  plaintiffs  and 
defendanta— being  allowed  until  the  4th  of 
May  to  file  an  answer  to  the  petition.  The 
petition  was  filed  by  Finch.  In  it  he  alleged 
the  death  of  the  testator;  the  probate  of  the 
will;  the  former  order  appointing  Mary  J. 
Strickland  commissioner  to  sell  the  land,  and 
her  failure  to  do  so;  the  debt  due  to  him 
from  the  estate,— and  prayed  for  an  order  of 
sale  of  all  the  real  estate  of  the  testator 
*in  order  that  said  indebtedness  may  be  paid 
and  the  estate  closed."  The  infants,  through 
their  guardian  ad  litem,  filed  an  answer,  in 
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wblcb  it  was  said  that  the  guardian  had 
"looked  into  the  matters  alleged  in  said  pe- 
tition, and  conld  see  no  defense  to  the  same 
on  behalf  of  the  said  wards,  and  he  there- 
fore admits  each  allegation  of  said  petition, 
and  asked  the  court  to  protect  the  Interest 
of  his  said  wards.**  The  other  parties  did 
not  answer.  Sorsby  was  ordered  to  s^l,  the 
sale  took  place  and  was  confirmed,  and  Finch 
became  the  purchaser  of  the  84racre  tract 
at  $75,  and  of  the  other  real  estate  (362 
acres)  at  $377.64.  The  decree  of  confirma- 
tion was  a  consent  one;  that  Is,  It  was  sign- 
ed by  all  the  parties  to  the  proceeding,  and 
was  declared  to  be  a  final  decree.  The  fol- 
lowing Is  a  part  of  the  decree:  "It  is  now, 
on  motion  of  the  petitioner,  and  with  the 
consent  of  the  other  parties  Interested,  or- 
dered, adjudged,  and  decreed  that  the  said 
widow,  Mary  J.  Strickland,  shall  hold  during 
her  lifetime,  in  lieu  of  dower,  the  Susan  A. 
G.  Button  tract  or  lot.  No.  5,  containing  50 
acres,  more  or  less,  together  with  a  portion 
of  the  84-acre  ti-act  adjacent  to  lot  No.  6, 
to  be  cut  ofT  by  an  east  and  west  line,  so  as 
to  make  an  area  of  15  acres  to  be  added  to 
the  50-acre  lot."  The  commissioner  was  or- 
dered to  make  a  fee-simple  deed  to  the  pur- 
chaser to  the  lands  bought  by  him,  other 
than  the  65  acres,  and  as  to  that  he  should 
conyey  the  reversion  in  fee  to  the  purchaser. 
On  December  19,  1900,  a  motion  was  heard 
by  the  clerk  in  the  said  special  proceeding  to 
set  aside  all  Judgments  which  had  been  ren- 
dered therein.  The  motion  was  at  the  in- 
stance of  the  parties  to  the  special  proceed- 
ing, and  directed  to  N.  B.  Finch,  notice  of 
which  had  been  properly  served  on  him.  On 
the  28th  of  January  following  the  clerk  found 
the  facts,  and  rendered  judgment  thereon  in 
law.  The  parties  who  made  the  motion  filed 
numerous  exceptions  both  to  the  clerk's  find- 
ings of  fact  and  of  law,  and  appealed  to  the 
iniperior  court  in  term.  Upon  the  hearing 
of  the  matter  by  his  honor,  and  judgment 
being  rendered,  the  plaintiff  and  defendants 
In  the  special  proceeding,  and  also  N.  B. 
Finch,  filed  exceptions  and  appealed  to  this 
couit. 

Appeal  by  Mary  J.  Strickland  and  Others. 
From  our  view  of  the  case,  it* is  necessary 
to  consider  only  one  of  the  exceptions  of  the 
movers.  That  exception  was  to  the  ruling 
of  his  honor  that  the  orders  and  decrees 
made  in  the  special  proceeding  after  and  In- 
cludlDg  the  one  allowing  N.  B.  Finch,  the 
creditor,  to  intervene,  were  vAlid  and  bind- 
ing on  the  movers  other  than  Mary  J.  Strick- 
land. That  ruling  of  his  honor  was  errone- 
ous, unless  the  signing  of  the  judgment  of 
confirmation  of  the  sale,  of  date  July  22, 
1895,  made  the  proceedings  and  decree  legal 
and  proper.  In  Dickey  v.  Dickey,  118  N.  C. 
966,  24  S.  E.  715,  the  facts  were  like  those 
'n  the  case  before  us,  except  that  the  de- 
e  was  not  a  final  one,  and  the  decree  was 
signed  by  the  parties.  In  that  case  the 
*;  said:    ^^hese  proceedings,   ftoni  the 


time  of  th^r  commencement  at  flie  issuing 
of  the  notice  by  Johnson  [creditor]  before 
the  clerk  to  the  last  order  of  the  court,  can- 
not be  sustained.  They  are  altogether  ir- 
regular. Creditors  cannot  be  permitted  to 
become  parties  plaintiff  with  the  personal 
representative  in  proceedings  of  this  kind. 
[Petltlcms  by  personal  representatives  to 
make  real-estate  assets.]  All  sorts  of  con- 
fusion and  delay  might  and  would  be  the 
result  thereof.  The  representative  might  be 
embarrassed  in  every  step  he  took  to  close 
up  his  administration."  That  decision  we 
still  think  a  correct  declaration  of  the  law. 
Probably  It  might  need  some  modification 
in  a  case  where  the  purchaser  of  the  land 
might  be  a  stranger.  Does  the  fact,  then, 
that  the  judgment  was  a  correct  one  affect 
the  ruling  In  Dickey  v.  Dickey,  supra?  We 
think  it  does  not  This  court  would  not  and 
could  not  affirm  a  judgment  by  consent  in  a 
case  where  the  superior  court  had  no  jurisdic- 
tion of  the  subject-matter  in  dispute. .  Nei- 
ther will  it  do  so  where,  although  the  court 
below  might  have  jurisdiction,  the  evils  that 
migh|:  be  reasonably  apprehended  are  patent, 
and  where  the  proceedings  are  violative  of 
a  sound  legal  policy  and  of  all  rules  of 
practice.  In  the  case  before  us  one  creditor 
of  a  decedent's  estate  Intervenes  in  a  pro- 
ceeding such  as  the  law  furnishes  to  the 
personal  representative  alone,  completely 
sets  aside  the  personal  representative,  is  the 
author  of  every  motion  and  the  beneficiary 
of  every  decree  made  In  the  cause,  and  final- 
ly concludes  the  matter  by  a  decree  which 
makes  him  the  owner  of  more  than  400  acres 
of  land  for  the  price  of  less  than  $500.  It 
Is  true  that  his  honor  found  as  a  fact  that, 
"from  the  affidavits  before  the  court,"  the 
land  brought  a  fair  price.  It  Is  also  true 
that  hi  1891,  1892, 1893,  and  In  1894  the  land 
was  listed  at  $4.50  per  acre,  and  at  the  time 
of  the  decree  for  its  sale  at  $5  per  acre. 
Administration  of  the  estates  of  decedents 
must  be  made  through  the  personal  represen- 
tative. A  creditor  or  creditors  cannot  be  al- 
lowed to  displace  the  personal  representa- 
tive and  take  charge  of  the  administration. 
It  is  not  a  question  of  whether  a  wrong  has 
been  or  may  be  done  in  a  pai:tlcular  case, 
but  It  is  a  question  as  to  whether  the  per- 
sonal representative  shall  administer,  or  a 
creditor.  It  Is  unnecessary  to  discuss  the 
ruling  of  his  honor  as  to  the  effect  of  the 
decree  on  Mary  J.  Stri'ckland,  for,  from  what 
we  have  said,  the  decree  as  to  all  will  be 
set  aside,  and  for  the  reasons  giv^i.  We 
have  not  failed  to  notice  the  other  qoestioii 
which  was  the  subject  of  the  appeal  on  the 
part  of  these  appellants,— the  all^^  appear- 
ance of  counsel  in  the  original  proceeding,— 
but  a  consideration  of  the  same  is  rendered 
unnecessary  by  our  conclusion  on  the  matto* 
discussed  in  the  appeal.    Error. 

Appeal  of  N.  B.  Finch.  The  counsel  of  N. 
B.  Finch  insisted  on  his  argument  here  that 
his  honor  should  have  held  that  the  cooseot 
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decree  of  July  22,  1895,  could  not  be  set 
aside  as  to  Mary  J.  Strickland  in  the  present 
proceeding,— a  motion  in  the  original  cauae,— 
and  that  her  remedy,  if  any,  was  by  another 
and  an  independent  action.  We  think  his 
honor  was  not  In  error  on  that  point.  An 
Irregular  Judgment  can  be  set  aside,  within 
a  reasonable  time,  by  a  motion  In  the  cause. 
Harrison  v.  Hargrove,  120  N.  C.  96,  26  8.  B. 
936,  58  Am.  St  Rep.  781;  Banking  Co.  ▼. 
Duke,  121  N.  C.  110,  28  S.  B.  191;  Everett 
V.  Reynolds,  114  N.  C.  366,  19  S.  B.  233.  It 
Is  not  necessary  to  consider  the  other  excep- 
tions of  N.  B.  Finch,  for  in  the  other  appeal 
we  have  said  that  the  decrees  in  the  special 
proceeding  should  be  set  aside  as  to  all  the 
parties,  and  that  decision  carries  with  it  the 
exceptions  of  Finch,  except  the  one  just 
above  discussed,  and  as  to  that  we  hare  said 
there  was  no  error.    No  error. 


«t  s.  C.  628) 

Ex  parte  FBLDER. 

FELDER  V.  VOSa 
(Supreme  Court  of  South  Carolina.    Sept.  17, 

1901.) 
CONTRAOIV-OONSTRUCTION. 
In  order  to  determine  a  contest  on  fore- 
closure of  mortgage,  where  a  portion  of  the 
mortgaged  property  was  daimea  by  the  heirs 
of  the  mortgagor  as  remainder-men,  the  par^ 
ties  entered  into  an  agreement  for  judgment 
of  foreciosare  and  an  order  of  sale,  and  that 
the  difference  between  the  valuation  and  the 
mortgage  debt  should  be  paid  Into  the  general 
fund,  and  a  pro  rata  part  of  the  balance  of  the 
judgment  should  be  turned  over  to  the  re- 
mainder-men, the  lieirs  at  law  to  get  the  pro 
rata  portion  which  the  mortgagee  would  have 
received  on  the  balance  of  the  judgment  in  ex- 
cess of  the  valuation  fixed  by  the  settlement; 
and  that,>if  the  property  sold  for  more  or  less 
than  the  valuation,  the  heirs  at  law  were  to 
have  the  benefit  of  the  pro  rata  dividend  which 
the  estate  paid  to  the  unsecured  creditors  on 
the  difference  between  the  valuation  and  the 
full  mortgage  debt,  just  as  If  the  property  sold 
for  the  valuation.  Meld  to  be  an  apeement  by 
the  mortgagee  to  prorate  with  heirs  of  mort* 
gagor  the  amo.unt  of  foreclosure  sale  over  the 
sum  certain  on  the  scale  of  dividends  naid  to 
the  mortgagor's  unsecured  creditors  ana  under 
an^  assignment  of  the  balance  on  foreclosure 
Judgment. 

Gary,  A  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of 
Orangeburg  connty;  Buchanan,  Judge. 

Agreed  case  without  action  by  J.  S.  Felder 
and  others  in  the  case  of  Caroline  Felder  and 
others  against  Elizabeth  M.  Yose  and  others 
for  construction  of  a  written  agreement 
From  the  decree  the  Bank  of  Charleston, 
National  Banking  Association,  appeals.  Mod- 
ified. 

The  following  Is  the  circuit  decree: 
"In  the  settlement  of  the  indebtedness  and 
estate  of  Paul  S.  Felder  a  dispute  has  arisen 
OB  to  the  application  of  a  certain  tract  of 
land  to  the  payment  of  the  claims  of  his  in- 
debtedness. It  was  claimed,  and  seemingly 
with  good  reason,  that  the  Salley  tract  was 
the  property  of  the  heirs  of  Paul  S.  Felder  hj 
89S.E.--i7 


his  first  wife;  that  his  first  wife  bad  a  life 
estate  only,  and  that  after  her  death  the 
property  rightly  and  properly  belonged  to 
her  children.  The  words  'heirs  of  Paul  S. 
Felder'  were  used  to  Indicate  the  children 
by  his  first  wife,  being  the  only  children  of 
Paul  S.  Felder,  and  the  only  children  of  the 
first  wife;  for,  while  he  was  married  twice, 
there  are  no  children  by  the  second  marriage. 
The  land  referred  to,  It  Is  claimed,  came  from 
the  mother  of  the  children  who  now  claim 
it  and,  it  was  contended,  was  in  no  sense  re- 
sponsible for  the  debts  of  Paul  S.  Felder. 
The  creditors  were  desirous  of  obtaining  pay- 
ment from  everything  rightly  belonging  to 
the  estate  of  Paul  8.  Felder,  and,  inasmuch 
as  Paul  S.  Felder  had  mortgaged  the  Jand, 
or  had  given  a  deed  purporting  to  convey  by 
way  of  mortgage  the  said  Salley  or  Martin 
place  to  the  Bank  of  Charleston,  National 
Banking  Association,  as  security  for  certain 
indebtedness,  the  association  desired  the  ap- 
plication of  the  proceeds  to  the  payment  of 
Its  claims,  or  to  the  extent  of  the  amount 
that  would  come  from  Its  sale.  The  said 
Paul  8.  Felder,  by  his  last  will  and  testa- 
ment devised  the  tract  of  land  to  his  four 
children,  who  are  parties  hereto.  Hie  execu- 
tors filed  a  creditors'  bill  to  marshal  the  as- 
sets of  his  estate,  the  same  being  insolvent. 
The  said  association,  being  a  creditor  and  a 
party  to  the  action,  proved  its  debts  for  a 
considerable  sum,  and  the  heirs  at  law  of 
Ann  M.  Felder,  deceased,  filed  their  answer, 
claiming  that  the  said  Salley  or  Martin  place 
was  not  a  part  of  the  real  estate  of  Paul  S. 
Felder,  deceased,  but  was  conveyed  to  their 
mother,  Ann  M.  Felder,  the  first  wife  of  the 
said  Paul  8.  Felder,  for  life,  and  after  her 
death  to  her  children,  and  that  the  mortgage 
executed  to  the  said  banking  association  by 
the  said  Paul  S.  Felder  In  his  lifetime  was  to 
secure  a  past-due  indebtedness  of  the  said 
Paul  S.  Felder,  deceased,  and  that  their 
rights  In  said  premises  were  not  affected 
thereby.  Several  references  had  been  held 
on  this  Issue,  and  after  an  appeal  had  been 
taken  by  the  association  to  the  supreme 
court  as  to  the  right  of  trial  by  Jury  of  this 
Issue,  and  while  said  appeal  was  pending  In 
the  supreme  court,  an  overture  was  made  by 
said  association  to  the  children  of  Ann  M. 
Felder  heretofore  mentioned  (Jacob  Felder, 
Elizabeth  Yose,  Annie  A.  Izlar,  and  Alma 
Felder)  looking  to  the  settlement  of  the  issue 
between  the  association  and  such  heirs  (of 
Ann  M.  Felder),— an  agreement  was  perfect- 
ed under  the  construction  of  that  agreement 
which  Is  the  object  of  the  'controversy  with- 
out action.'  In  the  beginning  it  shall  be  re- 
membered that  the  association  claimed  as 
against  the  heirs  (of  Ann  M.  Felder)  the  land 
or  its  proceeds;  whereas  the  heirs  claimed 
the  land,  and  all  of  it  under  thehr  mother, 
who,  it  was  contended,  had  only  a  life  estate, 
and  that  the  remainder  belonged  to  them, 
and  that  inasmuch  as  the  life  tenant  was* 
dead,  they  were  entitled' to  the  immediate 
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possession  of  their  land;  that  they  did  not 
claim  through  their  father,  who.  while  he 
mortgaged  (or  attempted  to  convey  by  mort- 
gage) the  said  land,  yet  he  disposed  of  it  by 
will,  as  he  doubtless  thought  the  land  would 
or  should  go,  it  having  come  from  or  by  his 
first  wife.  It  was  urged  that  it  was  the 
purpose  of  Paul  S.  Felder  to  mortgage  only 
what  he  must  have  known  he  possessed,  and 
In  disposing  of  the  place  to  the  heirs  of  the 
first  wife  he  but  carried  out  what  he  be- 
lieved the  law  would  carry  out  in  any  case; 
1.  e.  give  the  land  over  to  the  children  of 
Ann  M.  Felder.  The  heirs  of  Ann  M.  Felder, 
as  Incidental  to  the  ownership  of  the  lands, 
claimed  the  fruits  of  such  ownership,  the 
right  of  its  production,  etc.  The  association 
Insisted  on  its  rights  under  the  mortgage, 
and,  being  met  with  this  claim  of  the  heirs 
that  bid  fair,  if  established,  to  defeat  Its  se- 
curity entirely,  was  willing  to  agree  to  some 
arrangement.  The  heirs,  doubtless  with  a 
view  of  helping  along  the  payment  of  the 
Indebtedness  of  their  father,  and  to  the 
amount  of  $8,000,  agreed  to  the  proposition,^ 
the  heirs  concede  in  the  light  of  their  claim, 
the  association  contends  in  the  light  of  its 
mortgage.  The  heirs  of  Ann  M.  Felder, 
claiming  the  whole  land  in  fee,  agree  with 
knowledge  of  its  entire  claim;  the  associa- 
tion, knowing  the  amount  of  indebtedness 
claimed  by  it,  desires  payment  out  of  the 
proceeds  of  the  land. 

"Some  concession  was  desired  on  the  part 
of  each,  which  each  was  willing  to  give. 
The  contract  was  signed.  What  are  the 
rights  of  the  heirs  of  Ann  Id.  Felder  under 
it?  This  involves  an  inquiry  into  what  was 
designed  by  each  party  when  the  agreement 
was  signed.  What  were  the  contentions, 
and,  in  the  light  of  the  positions  of  each  par- 
ty, what  was  meant  in  the  use  of  the  terms 
employed?  In  construing  a  contract,  the 
leading  course  of  construction  is  to  ascer- 
tain the  intention  of  the  contracting  parties, 
and,  whatever  that  intention  was,  to  carry  it 
out.  The  intention,  if  possible,  shall  be  gath- 
ered from  the  contract  itself.  Anderson  v. 
Holmes,  14  S.  G.  165;  Lesesne  v.  Young,  33 
S.  C.  550,  12  S.  E.  414.  If,  however,  the 
terms  of  the  contract  were  not  clear,  but  the 
language  used  is  susceptible  of  more  than 
one  construction,  thus  rendering  the  con- 
tract ambiguous  in  its  terms,  then  the  court 
may  resort  to  extrinsic  evidence  to  aid  it  in 
arriving  at  the  true  intention  of  the  parties, 
and  as  to  the  circumstances  which  led  up  to 
the  making  of  the  contract,  the  conditions 
which  existed  between  them  at  the  time  of 
exacting  it,  the  object  to  be  attained,  etc. 
Maxwell  v.  Thompson,  15  S.  G.  612.  It  was 
expressly  agreed  here  'that  either  party  may 
refer  to  the  record  in  the  main  case  as  often 
as  may  be  necessary  in  arguing  this  contro- 
versy.* The  light  drawn  from  such  'main 
case'  was  given  the  court  by  argument  of 
learned  counsel,  who  argued  the  matter  on 
each  side  respectively.    The  history  Of  the 


case  has  materially  aided  the  court  m  finding 
the  intention  of  the  contracting  parties,  and 
what  was  meant  by  the  language  employed 
in  the  writing.    It  may  be  stated  that  each 
party  gave  up  by  agreement  only  so  much 
of  his  claim  or  contention  as  was  specifically 
given  up,  or  was  incidental  or  necessary  to 
the  specific  concession  contemplated.    I  think 
the  heirs  of  Ann  M.  Felder  intended  a  yield- 
ing up  or  concession  of  the  land  which  would 
amount  to  the  sum  of  $8,000.    This  seems  to 
have  been  the  limit,  and  the  amount  above 
that  sum  the  Felder  heirs  were  to  receive. 
The  valuation  was  fixed  at  $8,000  by  the 
bank  itself,  with  which  the  bank  was  doubt- 
less satisfied.    It  desired  to  realize  that  much 
out  of  the  sale  of  the  place.    It  was  not  sat- 
isfied thai  the  land  would  bring  that  much, 
but  both  parties  did  know  that  the  amount 
secured  by  the  mortgage  exceeded   $8,000, 
and  that  if  the  heirs  withdrew  their  fight 
as  to  the  title  to  the  land  then  the  bank 
would  be  entitled  to  Judgment  for  a  much 
larger  sum.    If  the  heirs  were  to  give  np  all 
claim  to  the  excess  over  $8,000,  what  wonld 
be  the  need  of  any  agreement?    A  new  dis- 
claimer or  a  withdrawal  of  the  ^swer  would 
penult  the  bank  to  get  what  it  wanted.     This 
would  be  no  compromise,  so  far  as  the  heirs 
were  concerned.    It  would  be  a  surrender 
of  their  claim  and  rights  as  the  owners  of 
the  fee  in  the  Salley  place.    So  a  different 
agreement  was  made,  not  an  abject  surren- 
der of  the  land  claimed  to  be  derived  from 
their  mother,  but  a  compromise,— a  mutual 
waiver  of  a  part  of  each  contention.     It  was 
agreed  that  the  answer  was  to  be  withdrawn, 
and  Judgment  and  foreclosure  was  to  be  had. 
The  value  of  the  land  was  to  be  fixed  so  that 
the  bank  would  realize  the  sum  of  $8,000 
which  it  wanted  out  of  the  Judgment.    The 
referee  reported  the  indebtedness  to  the  bank 
to  be  $10,561.93,  with  interest  from  Septon- 
ber  20,  1898.    By  this  arrangement  the  bank 
would  get  out  of  a  very  doubtful  lawsuit, 
and  would  realize  about  eighty  per  cent  on 
its  claim.    This  was  the  realization  promised 
itself  by  the  bank.    So  the  heirs  agreed  to 
withdraw  their  answer,  and  allow  Judgment 
of  foreclosure  and  sale,  and  the  bank  agreed 
to  give  them  In  consideration  the  benefit  of 
all  the  Judgment  so  to  be  obtained  in  excess 
of  the  $8,000.    True,  the  contract  speaks  of 
sharing  in  the  pro  rata  dividenda  which  the 
other  creditors  would  get  out  of  the  other  as- 
sets of  Paul  S.  Felder's  estate,  but  that  part 
of  the  contract,  I  think,  was  intended  to  meet 
the  contingency  of  the  Martin  or  Salley  place 
selling  for  less  than  $8,000,  in  which  case, 
the  bank  was  to  get  the  dividend  on  such  part 
of  the  Judgment  as  might  be  between  what 
the  place  sold  for  and  $8,000,  and  the  Felder 
heirs  on  the  amount  over  $8,000.    Suppose 
the  Judgment  entered  up  had  been  $10,500. 
and  the   land   had  sold   for  $7,000.    There 
would  have  remained  unpaid  on  the  Judg- 
ment $3,500,  and  the  bank  would  have  been 
entitled  to  the  fruits  of  $1,000  of  this,  rep- 


8.  a) 


£X  PABTE  FELDEa 


73a 


resentlDg  the  amount  between  the  bid  and  the 
amount  fixed  In  the  agreement,  and  the  Fel- 
der  heirs  would  have  been  entitled  to  the 
fruits  of  12,500,  being  the  amount  over  the 
sum  in  the  agreement.  It,  however,  turned 
out  that  the  land  sold  for  $9,000,  that  is,  $1,- 

000  over  and  above  the  sum  fixed  hi  the 
agreement  as  the  amount  of  the  Judgment 
reserved  to  the  banlc,  and  I  think  that  un- 
der the  agreement  this  |1,000  belongs  to  the 
Felder  heirs,  and  not  to  the  bank.  I  think 
that  the  agreement,  though  not  in  terms  as 
apt  as  might  be,  operated  as  a  transfer  or 
assignment  of  all  of  the  interest  of  the  bank 
in  the  judgment  it  obtained  on  the  mortgage 
on  the  Martin  place  over  and  above  |8,000 
to  the  Felder  heirs,  and  that  the  fruits  of 
the  parts  transferred,  whether  derived  from 
dividends  from  the  other  assets  of  the  estate 
of  Paul  S.  Felder  or  from  a  sale  of  the  land 
securing  the  judgment,  matters  not  The 
controversy  here  concerns  Immediately  only 
the  bank  and  the  heirs  of  Ann  M.  Felder. 
The  intention  of  the  parties  was,  I  think, 
that  the  bank  should  have  the  benefit  of 
$8,000  of  the  judgment  obtained  on  the  fore- 
closure of  the  mortgage,  and  the  Felder  heirs 
to  have  the  benefit  of  all  the  judgment  over 
and  above  this  amount.  But  there  Is  another 
view  of  the  matter  that  might  work  a  rec- 
ognition or  may  be  construed  as  making 
an  admission  of  the  $1,000  as  due  to  the  Fel- 
der heirs,  growing  out  of  the  payment  of 
the  dividend  on  the  basis  herein  indicated. 
Nine  thousand  dollars,  it  seems,  was  deduct- 
ed from  the  Judgment,  and  dividend  only 
paid  on  the  balance,  if  I  have  correctly  un- 
derstood the  facts  and  argument  The 
agreement  is  not  apt  in  its  terms,  and  in 
argument  a  good  deal  of  light  was  drawn 
by  learned  counsel  from  the  main  case  and 
from  the  general  history  of  the  litigation; 
and  in  the  light  of  this  Information  as  ex- 
plaining the  language  used  in  the  agreement 

1  think  the  Felder  heirs  entitled  to  the  over- 
plus of  $1,000.  The  Felder  heirs  were  to 
practically  abandon  their  claim,  and  with- 
draw their  contest  over  this  particular  piece 
or  tract  of  land,  and  the  bank  was  to  give 
them  the  benefit  of  all  the  judgment  recover- 
ed in  the  foreclosure  of  the  mortgage  over 
and  above  $8,000,  and  when  the  land  brought 
$9,000  the  $1,000  should  go  to  the  Felder 
heirs.  The  language  of  the  agreement,  con- 
strued with  reference  to  the  purposes  and 
interests,  position  and  history,  develdped 
on  the  argument,  I  think  meant  the  plan  here 
found.  No  one  could  foretell  the  property 
would  bring  more  than  $8,000.  It  might 
bring  more.  It  did  bring  $9,000.  That  it 
did  is  the  misfortune  of  the  bank.  It  re- 
ceived its  $8,000  with  the  $1,000  above  it 
It  was  the  good  fortune  of  the  Felder  heirs 
that  it  did  bring  $1,000  over  and  above  $8,- 
000.  They  withdrew  their  answer,  and  I 
think  they  are  fairly  entitled  to  the  $1,000. 
And  now,  pursuant  to  the  terms  of  the  agree- 
ment, Judgment  la  hereby  rendered  against 


the  said  Bank  of  Charleston,  National  Bank- 
ing  Association,  for  the  sum  of  $1,000,  with 
interest  from  the  6th  day  of  November,  1899, 
being  the  whole  amount  claimed  by  the  heirs 
of  Ann  M.  Felder,  deceased,  in  favor  of  said 
heirs,  Jacob  8.  Felder,  Elizabeth  M.  Yose, 
Annie  A  Izlar,  and  Alma  Felder,  in  settle- 
ment of  the  controversy  without  action,  argu- 
ment upon  which  was  had  before  me." 

From  this  decree  the  Bank  of  Charleston, 
National  Banking  Association,  appeals. 

8.  6.  Mayfleld,  for  appellant  Laurie  T. 
Izlar,  for  respondent  Felder  heirs. 

JONES,  J.  (after  stating  the  facts).  This 
is  a  "controversy  without  action"  based  upon 
an  agreed  statement  of  facts,  and  involved 
merely  the  construction  of  a  written  agree- 
ment between  the  Bank  of  Charleston,  Na- 
tional Banking  Association,  and  the  respond- 
ents, heirs  at  law  of  Paul  8.  Felder,  de- 
ceased, with  reference  to  the  sale  of  certain 
lands  mortgaged  by  Paul  8.  Felder  to  the 
Bank  of  Charleston,  National  Banking  Asso- 
elation,  and  the  disposition  of  the  proceeds 
of  the  sale  and  the  balance  of  the  mortga^ 
debt  In  a  suit  by  the  bank  to  foreclose  the 
mortgage,  the  heirs  of  Felder  made  contest 
that  the  mortgaged  premises  did  not  belong 
to  the  estate  of  Paul  8.  Felder,  but  to  them 
as  remainder-men  after  the  falling  in  of  the 
life  estate  of  their  mother,  Ann  M.  Felder. 
This  controversy  was  compromised  by  the 
agreement  in  question,  which  Is  as  follows: 
"Proposition  of  Bank  of  Charleston,  Na- 
tional Banking  Association.  The  Bank  of 
Charleston,  National  Banking  Association, 
makes  the  following  proposition  to  the  heirs 
at  law  of  Ann  M.  Felder  for  the  settlement 
of  the  above-entitled  case:  (1)  Let  bank 
withdraw  its  appeal,  and  take  judgment  in 
foreclosure  at  this  term  of  court  and  order 
of  sale  for  sales  day  in  November.  (2)  That 
heirs  at  law  consent  for  judgment  of  fore- 
closure in  favor  of  the  Bank  of  Charleston, 
National  Banking  Association,  and  the  order 
of  sale.  (3)  That  after  the  sale  of  the 
Martin  or  Salley  place  at  foreclosure  sale, 
then  the  difference  between  $8,000  and  the 
mortgage  debt  is  to  be  turned  into  the  gen- 
eral fund,  and  the  pro  rata  part  of  the  bal- 
ance of  the  judgment  In  foreclosure  is  to  be 
turned  over  to  the  said  heirs  at  law  of  Ann 
M.  Felder;  that  the  heirs  at  law  are  to  get 
the  pro  rata  portion  which  the  Bank  of 
Charleston,  National  Banking  Association, 
would  have  received  on  the  balance  of  the 
Judgment  in  foreclosure  in  excess  of  the  val- 
uation fixed  therein  ($8,000);  that  if  the 
Martin  or  Salley  place  sells  for  more  or  less 
than  the  sum  of  $8,000,  the  intent  of  this 
proposition  Is  .that  the  heirs  at  law  of  Mrs. 
Ann  M.  Felder  are  to  have  the  benefit  of  the 
pro  rata  dividend  which  the  estate  of  CoL 
Paul  8.  Felder  pays  on  the  dollar  to  the 
unsecured  creditors  on  the  difference  be- 
tween $8,000  and  the  full  mortgage  <!^ebt  due 
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this  bank.  Just  as  if  said  place  sold  for  $8,- 
000.  (4)  That  the  heirs  at  law  shall  have 
the  rent  and  profits  of  the  Martin  or  Salley 
place  np  to  and  including  the  year  of  1899. 
(5)  That  no  part  of  the  Judgment  of  the 
Bank  of  Charleston,  National  Banklnir  Asso- 
ciation, obtained  in  this  and  other  cases  on 
notes  other  than  that  secured  by  the  mort- 
gage of  the  Martin  or  Salley  place,  is  to  be 
turned  over  to  the  heirs  at  law  of  Ann  M. 
Felder."  This  proposition  was  accepted,  and 
the  agreement  signed  by  the  parties.  The 
land  was  sold  in  November,  1899,  and  the 
bank  became  the  purchaser  for  |9,000,  which 
was  paid  over  to  the  bank  or  its  attorney 
on  its  mortgage  debt,  leaving  a  balance  on 
said  debt  at  the  time  of  the  distribution 
among  the  creditors  of  said  estate  amount- 
ing to  ¥2,618.54.  Thereafter,  on  the  21st 
December,  1899,  the.  Felder  heirs  received 
from  the  bank,  "on  account  under  the  agree* 
ment,"  1344.33,  being  13  i /is  per  cent  on 
$2,618.54,  the  pro  rata  of  dividends  paid  to 
the  unsecured  creditors  of  Paul  S.  Felder. 
The  contest  is  In  reference  to  the  $1,000  re- 
ceived by  the  bank  out  of  the  proceeds  of 
sale  in  excess  of  $8,000.  This  $1,000  la  claim- 
ed by  the  Felder  heirs  under  the  agreement, 
which  is  resisted  by  the  bank.  The  circuit 
court  decreed  for  the  Felder  heirs  for  the 
whole  sum  claimed,  with  interest  from  the 
day  of  sale,  holding  that  the  agreement  op- 
erated as  a  transfer  or  assignment  of  all  the 
interest  of  the  bank  in  the  judgment  after 
credit  with  $8,000.  The  question  before  us 
is  substantially  covered  and  presented  by  the 
first  exception,  as  follows:  "(1)  Because  his 
honor  erred  in  finding  as  a  fact  that  it  was 
the  intention  of  both  parties  that  the  heirs 
at  law  of  Ann  M.  Felder  should  take  all  of 
the  judgment  debt  over  $8,000,  instead  of 
finding  that  they  were  to  take  and  did  re- 
ceive their  pro  rata  dividends  on  the  judg- 
ment in  excess  of  $8,000  In  the  general  dis- 
tribution of  the  assets  among  the  unsecured 
creditors."  The  difficulty  lies  in  the  proper 
construction  of  the  third  paragraph  of  the 
agreement  It  is  the  court's  province  not 
to  make  a  new  contract  for  the  parties,  but 
to  declare  the  meaning  of  the  contract  which 
the  parties  have  made.  In  doing  so,  the 
court  should  endeavor,  \t  possible,  to  harmon- 
ize all  parts  of  the  agreement,  and  give  effect 
to  the  whole,  rather  than  to  utterly  ignore 
some  parts  of  the  agreement  The  contract 
was  drawn  by,  or  under  the  supervision  of, 
the  attorneys  of  the  parties.  If  they  found 
difilculty  in  clearly  and  briefiy  stating  their 
meaning,  it  was  no  doubt  because  the 
scheme  of  settlement  was  unusual,  and  in- 
volved some  complexity  of  plan.  It  will 
scarcely  admit  of  doubt  that,  if  the  parties 
merely  intended  to  provide  for  an  assign- 
ment of  the  judgment  to  thfe  Felder  heirs 
after  crediting  it  with  $8,000  of  the  proceeds 
of  sale,  they  would  have  said  so  In  so  many 
words,  in  which  event  the  right  of  the  Felder 
eii-s  to  the  surplus  of  the  sale  over  $8,000^ 


and  the  right  to  receive  a  pro  rata  from  tiie 
Felder  estate,  would  all  follow  as  legal  in- 
cidents, which  the  parties  by  their  attorneys 
knew  as  well  as  anybody.  The  parties  seem 
careful  to  avoid  expressing  so  simple  a  thing 
as  an  assignment  of  the  Judgment,  after 
applying  thereto  $8,000  of  the  proceeds  of 
sale.  It  is  manifest  from  the  language  used 
that  all  that  was  intended  to  be  "turned 
over*'  to  the  Felder  heirs  was  a  pro  rata  part 
of  some  general  fund.  The  first  clause  of  the 
third  paragraph  is:  "That,  after  the  sale  of 
the  Martin  or  Salley  place  at  foreclosure 
sale,  then  the  difference  between  $8,000  and 
the  mortgage  debt  is  to  be  turned  into  the 
general  fund,  and  the  pro  rata  of  the  balance 
of  the  judgment  In  foreclosure  is  to  be  turn- 
ed over  to  the  said  heirs  at  law  of  Ann  M. 
Felder.'*  In  this  clause  the  parties  clearly 
intended  that  after  the  sale  something 
should  be  turned  into,  or,  as  between  the 
parties,  treated  as  turned  into,  the  general 
fund  of  the  estate  of  Paul  S.  Felder.  What 
was  to  be  turned  into  such  fund?  The  dif- 
ference  between  $8,000  and  the  mortgage 
debt  What  does  that  mean?  Does  it  mean 
that  $3,61&54,  the  difference  between  $8,000 
and  the  mortgage  debt  of  $11,618.54,  or  does 
it  mean  the  sum  realized  on  the  mortgage 
debt  from  the  sale  in  excess  of  $8,000,  whlcliy 
as  appears,  was  $1,000?  We  construe  it  as 
meaning  that  the  excess  over  $8,000,  real- 
ized at  the  sale,  should  be  treated  by  the 
parties  as  a  part  of  the  general  fund  as  to 
which  the  Felder  heirs  were  to  have  the 
right  to  prorate,  since  it  is  manifest  that 
the  parties  intended  that  the  bank  should 
receive  $8,000  from  the  proceeds  of  sale,  if 
that  much  was  realized,  upon  the  mortgage 
debt  as  a  lien.  It  could  not  mean  that  the 
balance  of  the  judgment  debt  remaining  aft- 
er the  sale  should  be  turned  Into  the  gen- 
eral fund,  since  the  parties  must  have  con- 
templated the  turning  of  an  asset  into  the 
general  fund,  and  not  a  mere  claim  against 
such  fund.  Nor  Is  it  reasonable  to  construe 
the  language  as  merely  meaning  that  the 
claim  for  the  balance  due  after  the  sale 
should  have  the  right  to  receive  pro  rata 
distribution  from  the  general  fund,  as  that 
would  be  a  wholly  useless  provision,  such 
right  being  inevitable  under  the  law  and  well 
known  to  the  parties.  We  think,  therefore^ 
that  the  excess  over  $8,000  received  from  the 
sale  was  not  to  go  to  the  bank  under  its 
mortgage  lien,  as  that  by  the  agreement  was 
limited  to  $8,000;  nor  was  it  to  go  to  the 
Felder  heirs  as  a  whole,  for  in  every  clause 
of  the  third  paragraph  of  the  agreement  the 
Felder  heirs  were  only  to  receive  a  pro  rata 
of  the  general  fund;  but  we  think  the  excess 
was  intended  to  be  treated  as  if  a  part  of 
such  general  fund  for  prorating.  It  will  be 
noted  here  that  we  are  considering  only  the 
rights  of  the  bank  and  the  Felder  heirs,  and 
are  not  dealing  with  the  rights  of  other  cred- 
itors, who  are  not  concerned  in  this  con- 
troversy. 
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It  appears  that  the  bank,  outside  of  the 
mortgage  debt,  was  an  unsecured  creditor  of 
the  Felder  estate  to  the  amount  of  $23,745. 
This  will  serve  to  explain  why  the  parties 
fell  upon  their  scheme  of  prorating,  why  the 
ba^k  was  so  particular  in  the  fifth  para* 
graph  of  the  agreement  to  reserve  all  its 
rights  as  general  creditors  to  participate  In 
the  general  fund,  and  why  the  bank  should 
prefer  to  take  charge  of  the  $1,000  in  ques- 
tion, leaving  it  to  the  Felder  heirs  to  assert 
their  legal  rights  under  the  agreement.  If 
the  after-conduct  of  the  parties  is  to  aid  In 
showing  what  they  meant  by  the  contract, 
the  receipt  of  the  $1,000  by  the  bank  is  more 
consistent  with  an  agreement  to  prorate  it 
with  the  Felder  heirs  than  the  permission 
by  the  Felder  heirs  for  the  bank  to  receive 
it  is  consistent  with  the  view  that  it  be- 
longed to  the  Felder  heirs  by  assignment 
If  the  Felder  heirs  were  assignees  of  the 
$1,000,  why  did  not  they,  or  their  vigilant 
attorney,  take  steps  to  receive  it  from  the 
disbursing  officer? 

Having  thus  determined  what  was  to  be 
prorated,  the  amount  that  should  go  to  the 
Felder  heirs  of  the  $1,000  is  easily  ascer- 
tained from  the  agreement,  which  provides, 
in  the  second  clause  of  the  third  paragraph, 
"that  the  heirs  at  law  are  to  get  the  pro  rata 
portion  which  the  Bank  of  Charleston,  N.  B. 
A.,  would  have  received  on  the  balance  of  the 
Judgment  in  foreclosure  In  excess  of  the  val- 
uation fixed  herein,  $8,000,  whether  the  prop- 
erty sold  for  $8,000,  or  whether  it  sold  for 
more  than  $8,000,  and  the  excess  is  turned 
into  or  treated  as  a  part  of  the  general  fund, 
or  whether  it  sold  for  less  than  $8,000,"  In 
which  last  case  the  bank  would  be  prorated 
as  to  the  difference  between  the  price  less 
and  the  $8,000.  This  is  made  clear  by  the 
third  clause,  which  provides  "that,  if  the 
Martin  or  Salley  place  sells  for  more  or  less 
than  the  sum  of  $8,000,  the  intent  o^  this 
proposition  is  that  the  heirs  at  law  of  Mrs. 
Ann  M.  Felder  are  to  have  the  benefit  of  the 
pro  rata  dividends  which  the  estate  of  Col. 
Paul  S.  Felder  pays  on  the  dollar  to  the  un- 
secured creditors  on  the  difference  between 
$8,000  and  the  full  mortgage  debt  due  thin 
bank.  Just  as  if  said  place  sold  for  $8»000.*< 
It  appears  that  the  pro  rata  of  dividends 
which  the  estate  paid  to  unsecured  creditors 
was  13  i/i8  per  cent.  As  the  Felder  heirs 
were  entitled  to  receive  from  the  bank  an 
amount  equal  to  13  i/is  per  cent,  of  $3,- 
816.54,  and  have  only  received  that  per  cent, 
on  $2,816.54,  they  are  still  entitled  to  receive 
that  per  cent  of  the  $1,000  in  the  hands  of 
the  bank,  which  for  this  purpose  should  be 
treated  as  funds  subject  to  be  prorated  under 
the  agreement.  Thus  the  amount  due  the 
Felder  heirs,  respondents,  is  $130.66,  with 
interest  from,  say,  the  21st  day  of  Decem- 
ber, 1899,  when  the  other  dividends  were 
paid.  This  conclusion  renders  it  unnecessary 
to  consider  the  remaining  exceptions.  The 
judgment  of  the  circuit  court  is.  modified,  so 


that  the  Judgment  shall  stand  for  only  the 
sum  of  $130.66,' with  interest  from  Decem- 
ber .21,  1899. 

GARY,  A.  J.  (dissenting).  As  I  do  not  con- 
cur in  the  opinion  of  Mr.  Justice  JONES,  I 
will  state  briefly  the  reasons  for  my  dissent 
The  reasons  set  forth  by  his  honor,  Judge 
Buchanail,  in  his  decree,  which  will  be  incor- 
porated in  the  neport  of  the  case,  sustain  his 
conclusion.  Although  the  agreement  be- 
tween the  bank  and  the  Felder  heirs,  which 
is  set  out  in  the  leading  opinion,  is  inartls- 
tically  drawn,  and  its  provisions  are  incon- 
sistent it  nevertheless  plainly  appears  It  was 
the  intention  of  the  parties  that  the  bank 
should  only  receive  $8,000  of  the  proceeds 
arising  from  the  sale  of  the  mortgaged  prop- 
erty. It  must  be  remembered  that  the  other 
creditors  were  not  entitled  by  law  to  any  por- 
tion of  the  amoimt  for  which  the  property 
was  sold  in  excess  of  the  $8,000,  as  it  did 
not  bring  enough  to  satisfy  the  amount  ad- 
Judged  to  be  due  on  the  mortgage.  The  con- 
troversy is  solely  between  the  bank  and  the 
heirs.  It  is  true  there  are  expressions  in  the 
agreement  tending  to  show  that  the  fund 
in  excess  of  the  $8,000  was  to  be  turned  into 
the  general  fund,  and  distributed  among  the 
creditors,  and  that  the  heirs  were  to  receive 
the  pro  rata  share  which  the  bank  would 
have  received  on  the  balance  due  upon  its 
Judgment  in  foreclosure,  but  they  are  incon- 
sistent with  other  expressions  in  the  agree- 
ment If  such  was  the  intention  of  the  par- 
ties, then  why  did  not  the  bank  turn  the  ex- 
cess into  the  general  fund?  The  failure  to 
mIo  so  shows  that  the  bank  did  not  place  such 
construction  on  the  agreement,  for,  if  it  did, 
it  was  guilty  of  a  violation  of  duty. 

In  the  case  of  Williamson  v.  Association, 
54  S.  C.  582,  32  S.  K  765,  71  Am.  St  Rep. 
822,  the  court  says:  "It  is  a  well-settled  prin- 
ciple that  when  the  construction  to  be  given 
a  contract  is  rendered  doubtful  by  the  lan- 
guage thereof,  the  interpretation  of  the  con- 
tract by  the  parties  themselves  is  entitled  to 
great  weight;"  citing  City  of  Chicago  v. 
Sheldon,  9  Wall.  50,  19  L.  Ed.  594;  Railroad 
Co.  V.  Trimble,  10  Wall.  367,  19  L.  Ed.  948; 
Steinbach  v.  Stewart  U  Wall.  566,  20  L.  Ed. 
56;  LfOWber  v.  Bangs,  2  Wall.  728,  17  L.  Ed. 
768.  Furthermore,  if  such  construction  is  to 
be  placed  on  the  agreement  it  would  not 
show  that  the  bank  is  entitled  to  more  than 
the  $8,000.  But  we  do  not  think  either  of 
the  parties  to  the  agreement  intended  to 
create  a  trust  fund  fot  the  payment  of  the 
unsecured  creditors.  Such  a  provision  might 
have  destroyed  entirely  the  rights  of  the 
heirs,  without  any  benefit  to  the  bank;  *for, 
suppose  the  mortgaged  property  had  been 
sold  for  the  exact  amount  adjudged  to  be 
due  the  bank,  there  would  not  have  remain- 
ed a  balance  upon  which  the  heirs  could  have 
received  a  single  cent  as  their  pro  rata  share 
in  the  distribution  of  the  excess  of  $8,000. 
Or  suppose  the  mortgaged  property  had  been 
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sold  for  enough,  not  only  to  satisfy  the 
amount  adjudged  to  be  due  under  the  mort- 
gage, but  to  pay  the  unsecured  creditors  In 
full,  they  still  would  not  have  received  a  dls- 
trlbutlYe  share.  The  heirs  certainly  did  not 
intend  to  enter  Into  an  agreement  by  which 
the  larger  the  sum  for  which  the  property 
should  be  sold  the  more  effectually  their 
rights  might  be  destroyed,— an  agreement  by 
which  their  distributlye  share  might  be  di- 
minished in  proportion  to  the  increase  in  the 
price  of  the  property.  It  seems  to  me  that 
the  heirs  have  the  equity  on  their  side,  and 
that  the  construction  placed  upon  the  agree- 
ment by  the  majority  of  the  court  enables 
the  bank  to  retain  possession  of  a  larger 
sum  than  was  contemplated. 

There  is  another  reason  why  I  cannot  con- 
cur in  the  opinion  of  Mr.  Justice  JONES.  If 
the  heirs  are  to  get  the  pro  rata  portion 
which  the  bank  would  have  received  on  the 
balance  of  the  judgment  in  foreclosure  in 
excess  of  the  valuation  fixed  therein,  to  wit, 
|8,000,  the  dividend  would  be  declared,  not 
on  the  difference  between  $8,000  and  the 
amount  adjudged  to  be  due,  but  on  the  bal- 
ance remaining  after  crediting  the  judgment 
in  foreclosure  with  the  amoimt  for  'which 
the  property  was  sold.  Wheat  v.  Dingle,  32 
S.  C.  473,  11  S.  E.  394.  8  L.  R.  A.  375;  Rags- 
dale  V.  Bank,  45  S.  C.  575,  23  S.  E.  947, 

For  the  foresrolng  reasons,  I  dissent 


(61  s.  G.  601) 

WAY  V.  UNION  CENT.  LIFE  INS.  CO.  et  al. 
(Supreme  Court  of  South  Carolina.    Sept.  10, 

1901.) 

HUSBAND  AND  WIFE— VALIDITT  OP  TRANSAC- 
TIONS—EVIDENCE—RESCISSION— SEAL. 

1.  Where  a  husband  entered  into  a  contract 
with  his  wife  by  which  he  or  his  estate  obtain- 
ed an  advantage  over  her,  the  burden  of  proof 
is  on  the  husband,  or  the  representatives  of  the 
husband,  to  show  that  the  wife  was  fuliy  in- 
formed as  to  the  effects  of  the  transaction,  and 
also  the  utmost  fairness  therein. 

2.  A  husband  took  out  a  policy  of  life  in- 
surance, payable  to  his  second  wife.  A  shor^ 
time  before  his  death  she  sigaed  a  paper,  with- 
out- reading  it,  presented  to  her  by  the  hus- 
band's brother,  assigning,  without  any  consid- 
eration, all  her  interest  in  the  life  insurance 
policy  to  her  husband's  estate.  The  will  of  the 
husband,  executed  about  seven  days  before  the 
assignment  of  the  policv,  disposed  of  the  in- 
surance policy  as  if  bwonging  to  the  estate. 
The  wife  had  no  other  means  except  a  small 
tract  of  land  worth  about  $50.  Under  the  hus- 
band's will  the  wife  got  nothing  but  a  dwelling 
house  and  10  acres  of  land  as  long  as  she  re- 
mained unmarried,  in  lieu  of  her  dower  in  275 
acres  of  land.  Held,  that  the  assignment  woold 
be  canceled  at  the  suit  of  the  wife. 

3.  It  is  no  defense  to  a  bill  in  equity  to  can- 
cel a  written  instrument  for  want  of  consid- 
eration that  it  is  sealed. 

Appeal  from  common  pleas  circuit  court  of 
Dorchester  county;   Buchanan,  Judge. 

Action  by  Jane  O.  Way  against  the  Union 

Central  Life  Insurance  Company  and  others 

to  set  aside  an  assignment  of  an  insurance 

9olicy.    Judgment  dismissing  the  complaint, 

id  plaintiff  appeals.    Reversed. 


Wolfe   &   Connor,   for  appellant    C  G 
Dantzler  and  J.  A.  Hiers,  for  respondents. 

McIYBR,  O.  J.  The  undisputed  facts  of 
this  case  are  as  follows:  On  the  28th  of  De- 
cember, 1899,  Joseph  A.  Way,  who  had  been 
twice  married,  departed  this  life,  leaving  a 
will,  of  which  the  defendant  George  H.  Way 
Is  the  duly  qualified  executor.  After  the 
death  of  his  first  wife  the  testator  took  out 
a  policy  of  Insurance  on  his  own  life  for  the 
sum  of  11,000,  which  by  the  terms  of  the 
policy  was  made  payable  to  Jane  O.  Way,  his 
second  wife,  who  is  the  plalntiH  herein, 
though  by  the  "application"  for  such  policy 
it  appears  that  the  persons  in  whose  favor 
the  insurance  was  desired  were  his  wife, 
"Jane  Olivia  Way,  and  children."  At  the 
time  of  his  death  the  said  Joseph  A.  Way 
left  surviving  him  the  plaintiff  herein,  his 
second  wife,  and  her  four  children,  all  of 
whom  are  minors,  the  eldest  being  5  years 
of  age,  and  also  five  children  of  his  first  mar- 
riage, three  of  whom  are  minors  above  the 
age  of  14  years.  All  of  the  surviving  chil- 
dren of  the  first  marriage,  together  with 
George  H.  Way,  as  executor  of  the  will  of 
the  said  Joseph  A.  Way,  are  made  parties 
defendant  to  this  action.  The  testator  by 
the  second  clause  of  his  will  gave  to  his  wife, 
the  plaintiff  herein,  "in  lieu  of  her  dower,  the 
dwelling  house  and  ten  acres  of  land  upon 
which  I  now  reside,  in  Dorchester  county,  S. 
C,  as  long  as  she  remains  unmarried,  and 
that  at  the  marriage  of  my  said  wife  all  the 
property  here  devised  to  her  as  aforesaid  I 
give  to  her  four  children  in  equal  shares,  and 
to  their  heirs  and  assigns,  forever."  By  the 
third  clause  of  his  will  he  gives  to  his  said 
wife  $300  out  of  the  insurance  on  his  life. 
By  the  fourth  clause  he  directs  "that  aU  my 
personal  effects,  consisting  of  a  mule  and 
huggy,  hogs,  household  goods,  and  all  other 
property  not  particularly  named,  be  sold  and 
equally  divided  among  my  wife  and  children, 
except  my  daughter  Dora  Way,"  who  was 
one  of  the  children  of  the  first  marriage. 
By  the  fifth  clause  he  gives  to  four  of  his 
daughters  (naming  them,  but  not  inclndlng 
Dora)  by  his  first  marriage  $600  out  of  the 
insurance  on  his  life.  By  the  sixth  clause 
he  gives  to  Dora  Way,  one  of  his  daughters 
by  his  first  marriage,  $20  out  of  the  insur- 
ance on  his  life.  By  the  seventh  clause  he 
devises  to  the  same  four  daughters  a  tract 
of  land  containing  265  acres,  to  be  equally 
divided  among  them.  This  will  bears  date 
the  10th  day  of  October,  A.  D.  1899,  and.  In 
the  absence  of  any  evidence  to  the  contrary 
(and  there  is  no  such  evidence),  it  must  be 
assumed  to  have  l)een  executed  on  that  day. 
In  accordance  with  the  agreement  of  the 
parties,  the  original  policy  of  insurance,  bear- 
ing date  the  27th  day  of  May,  A.  D.  1896. 
was  placed  before  the  court  at  the  hearing, 
together  with  a  copy  of  the  application;  and 
to  the  policy  is  attached  a  formal  assignment 
of  the  same  '^  the  estate  of  the  said  Joseph 


S.<X) 


WAY  T-  UNION  CENT.  LITE  INd  00. 


743 


A.  Way,"  which  bears  date  the  17th  day  of 
October,  A.  D.  18d9,  and  Is  signed  under  seal 
by  the  said  Joseph  A.  Way  and  Jane  O.  Way, 
in  the  presence  of  two  subscribing  witnesses, 
W.  B.  Way  and  G.  H.  Way.  The  object  of 
this  action  is  to  have  the  said  assignment  set 
aside  and  canceled,  and  to  obtain  Judgment 
against  the  said  Insurance  company  for  the 
amount  due  on  the  said  policy.  The  Insur- 
ance company  has  made  no  defense  and  has 
filed  no  answer.  The  other  adult  defendants 
have  answered,  contesting  the  claim  of  the 
plaintiff,  and  demanding  that  the  executor 
of  the  will  of  the  said  J.  A.  Way  have  judge- 
ment against  th'e  Insurance  company  for  the 
amount  due  on  the  policy,  and  that  plalntlfTs 
claim  be  dismissed.  The  minor  defendants 
have  filed  the  usual  formal  answer.  An  or- 
der was  granted  referring  the  case  to  a  ref- 
eree to  talce  the  testimony  and  report  his  con- 
clusions of  law  and  fact  The  testimony  as 
so  taken  Is  set  out  in  the  "case/*  with  the 
referee*B  report,  in  which  he  finds  as  conclu- 
sions of  fact  that  the  assignment  was  valid; 
that  It  was  supported  by  a  sufficient  consid- 
eration; that  there  was  no  undue  influence, 
fraud,  or  misrepresentation;  and  that  there 
was  no  agreement,  express  or  Implied,  by  the 
plalntlfTs  husband  to  pay  her  the  amount  of 
the  face  value  of  the  policy,  or  any  other 
amount;  and  as  conclusions  of  law  he  found 
that  the  complaint  should  be  dismissed,  and 
that  the  executor  have  judgment  against  the 
Insurance  company  for  the  amount  due  on 
the  policy.  To  this  report  the  plaintiff  filed 
numerous  exceptions,  and  the  case  was  heard 
by  his  honor  Judge  Buchanan  on  the  report 
and  exceptions,  who,  in  a  short  order,  with- 
out giving  any  reasons,  rendered  judgment 
confirming  the  report  of  the  referee.  From 
this  judgment  the  plaintiff  appeals  upon  the 
several  grounds  set  out  in  the  record,  which 
need  not  be  stated  here,  as  the  grounds  upon 
which  we  rest  out  conclusion  will  sufi9ciently 
appear  in  this  opinion. 

It  seems  to  us  that  the  fundamental  error 
Into  which  both  the  referee  and  the  circuit 
judge  have  fallen  is  in  overlooking  the  fact 
that  this  is  a  case  in  which  the  court  of  eq- 
uity is  asked  to  set  aside  a  transaction  be- 
tween persons  sustaining  towards  each  other 
the  dose,  confidential  relations  of  husband 
and  wife,  and  in  falling  to  apply  the  rules 
applicable  In  such  cases.  As  is  said  in  1 
Story,  Eq.  Jur.  S  218:  "But  by  far  the  most 
comprehensive  class  of  cases  of  undue  con- 
cealment arises  from  some  peculiar  relation 
or  fiduciary  character  between  the  parties. 
Among  this  class  of  cases  are  to  be  found 
those  which  arise  from  the  relation  of 
♦  •  •  husband  and  wife.  •  •  •  In 
these  and  the  like  cases  the  law.  In  order  to 
prevent  undue  advantage  from  the  unlimited 
confidence,  affection,  or  sense  of  duty  which 
the  relation  naturally  creates,  requires  the 
utmost  degree  of  good  faith  (uberrima  fides) 
In  all  transactions  between  the  parties.  If 
there  Is  any  misrepresentation,  or  any  con- 


cealment of  a  material  fact,  or  any  just  sus- 
picion of  artifice  or  undue  Influence,  courts 
of  equity  will  interpose,  and  pronounce  the 
transaction  void,  and,  as  far  as  possible,  re- 
store the  parties  to  their  original  rights." 
Again,  in  section  307,  the  same  distinguished 
author,  In  speaking  oi  constructive  frauds, 
arising  from  some  peculiar  confidential  or 
fiduciary  relation  between  the  parties,  says: 
"In  this  class  of  cases  there  is  often  found 
some  intermixture  of  deceit,  imposition,  over- 
reaching, unconscionable  advantage,  or  other 
mark  of  direct  and  positive  fraud.  But  the 
principle  upon  which  courts  of  equity  act  in 
regard  thereto  stands.  Independent  of  an^ 
such  ingredients,  upon  a  motive  of  general 
public  policy;  and  it  Is  designed  In  seme  de- 
gree as  a  protection  to  the  parties  against 
the  effects  of  overweening  confidence  and 
self-delusion,  and  the  infirmities  of  hasty  and 
precipitate  judgment''  So  we  find  In  2  Pom. 
Eq.  Jur.  S§  955,  956,  that  the  distinguished 
text  writer  emphasizes  the  distinction  be- 
tween cases  in  which  there  has  been  undue 
influence  actually  exerted  and  cases  in  which 
reliance  is  placed  solely  upon  the  existence 
of  confidential  or  fiduciary  relations  between 
the  parties,  and  calls  attention  to  the  impor- 
tance of  observing  this  distinction;  and  in 
section  956  he  uses  this  language:  "The  doc; 
trine  to  be  examined  arises  from  the  very 
conception  and  existence  of  a  fiduciary  rela- 
tion. While  equity  does  not  deny  the  possi- 
bility of  valid  transactions  between  the  two 
parties,  yet,  because  every  fiduciary  relation 
implied  a  condition  of  superiority  held  by 
one  of  the  parties  over  the  other.  In  every 
transaction  between  them  by  which  the  supe- 
rior party  obtains  a  possible  benefit  equity 
raises  a  presumption  against  its  validity,  and 
casts  upon  that  party  the  burden  of  proving 
affirmatively  its  compliance  with  equitable 
requisites,  and  of  thereby  overcoming  the 
presumption.''  And  in  the  same  section  the 
author  quotes  with  approval  the  following 
language  used  by  "a  most  able  judge"  In  one 
of  the  cases  cited  In  the  notes:  "The  broad 
principle  on  which  the  court  acts  in  cases  of 
this  description  Is  that  wherever  there  exists 
such  a  confidence,  of  whatever  character  that 
confidence  may  be,  as  enables  the  person  In 
whom  confidence  or  trust  Is  reposed  to  exert 
infiuenc'e  over  the  person  trusting  him,  the 
courts  will  not  allow  any  transaction  be- 
tween the  parties  to  stand,  unless  there  has 
been  the  fullest  and  fairest  explanation  and 
communication  of  every  particular  resting 
in  the  breast  of  the  one  who  seeks  to  estab- 
lish a  contract  with  the  person  so  trusting 
him."  And  again.  In  another  note,  the  au- 
thor quotes  the  following  language  used  by 
Turner,  J.,  In  another  case,  where,  after 
laying  down  sAme  most  important  corollaries 
of  the  general  principle,  and  distinguishing 
it  from  the  doctrine  concerning  undue  influ- 
ence exerted  upon  persons  weak-minded,  etc., 
he  says:  "I  take  it  to  be  a  well-established 
principle  of  this  court  that  persons  standing 
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in  confidential  relations  towards  others  can* 
not  entitle  tbemselyes  to  bold  benefits  wblcb 
those  others  may  have  conferred  upon  them 
unless  they  can  show  to  the  satisfaction  of 
the  court  that  the  persons  by  whom  the  ben- 
efits have  been  conferred  had  competent  and 
independent  advice  in  conferring  them.** 
That  this  doctrine  applies  to  persons  occupy- 
ing  the  relation  towards-  each  other  of  hus- 
band and  wife  is  shown  not  only  by  the  pas- 
sage above  quoted  from  Story,  Eq.  Jur.,  but 
also  by  section  968,  at  page  496,  of  2  Pom. 
Eq.  Jur.  The  rule  that  in  a  case  where  a 
transaction  between  husband  and  wife* 
whereby  the  husband  acquires  an  advantage 
either  for  himself  or  his  estate,  comes*  under 
review* in  a  court  of  equity,  the  burden  of 
proof  is  upon  the  husband,  or  those  who  rep- 
resent his  estate,  to  show  the  utmost  fairness 
in  the  transaction,  and  that  the  wife  was 
fully  advised  as  to  what  she  was  doing,  and 
the  effect  of  It,  has  been  fully  recognized  in 
this  state.  In  the  case  of  Butler  v.  Haskell,  4 
Desaus.,  at  page  684,  where  the  learned  chan- 
cellor speaks  of  the  rule  as  "quite  clear*'; 
and  among  the  authorities  which  he  cites  Is 
the  case  of  Gibson  v.  Jeyes,  6  Ves.  266, 
where,  at  page  278,  Lord  Eldon  characterizes 
It  as  "that  great  rule  of  the  court,"  which  he 
states  as  follows:  "That  he  who  bargains  In 
matter  of  advantage  with  a  person  placing 
confidence  In  him  is  bound  to  show  that  a 
reasonable  use  has  been  made  of  that  confi- 
dence; a  rule  applying  to  trustees,  attorneys, 
or  any  one  else."  See,  also,  the  case  of  Mc- 
Oants  V.  Bee,  1  McGord,  Eq.  383,  16  Am.  Dec. 
610,  where  the  case  of  Butler  v.  Haskell  is 
distinctly  recognized.  In  14  Am.  &  Eng.  Enc. 
I^aw  (2d  Ed.")  at  page  194,  it  is  said:  **It  is 
well  settled  that  where  it  appears  that  a  fidu- 
ciary or  confidential  relation  existed  be- 
tween the  parties  at  the  time  the  transaction 
alleged  to  be  fraudulent,  such  as  trustee  and 
cestui  que  trust,  •  •  •  husband  and  wife, 
•  ♦  ♦  or  that  one  of  the  parties  for  any 
reason  possessed  a  power  or  influence  over 
the  other,  •  •  •  the  existence  of  such 
relation  or  such  power  or  influence  ♦  ♦  • 
raises  a  presumption  of  fraud,  and  the  burden 
of  proof  is  upon  the  party  seeking  to  sustain 
the  transaction.  The  presumption  arises  In 
such  cases  not  because  the  court  can  see  that 
there  was  fraud,  but  because  there  may  have 
been  fraud." 

In  •the  light  of  these  well-settled  principles 
of  law,  we  proceed  to  the  examination  of  the 
testimony.  Only  two  witnesses  appear  to 
have  been  examined  at  the  reference,— the. 
plaintiff  and  R.  S.  Weeks,  the  general  agent 
of  the  insurance  company,  who  seems  to 
have  been  examined  for  the  purpose  of  show- 
ing that  the  assignment  of  the  policy  had 
been  made  known  to  the  Insurance  company 
and  approved  by  It  This,  no  doubt,  was  for 
the  purpose  of  meeting  the  point  made  be- 
low that  tHe  assignment  was  not  in  the  prop- 
er form;  but,  as  that  point  is  not  made  by 
this  apppaL  we  need  not  refer  to  the  testi- 


mony of  Weeks  farther  than  to  say  that  he 
testified  that  from  an  experience  of  12  or  13 
years  in  the  Insurance  business,  and  from 
his  knowledge  of  the  tables  of  mortality  used 
by  the  leading  insurance  companies,  the  pol- 
icy now  in  controversy  was,  at  the  time  of 
the  assignment,  under  the  circumstances 
then  existing,  "worth  nearly  or  the  entire 
face  value  of  the  policy  to  the  beneficiary  or 
the  owner  of  the  policy."  So  that  practical- 
ly the  entire  oral  testimony  In  the  case  comes 
from  the  plaintiff;  and  although  objections 
were  interposed  at  the  reference  to  portions 
of  her  testimony,  as  to  whlcl^  the  referee  re- 
served his  decision,  yet  the  referee  in  his  re- 
port says:  "I  have  since  decided  to  admit 
such  testimony,  and  have  marked  the  objec- 
tions thereto  overruled;"  and,  as  there  Is  no 
exception  to  such  ruling,  all  of  the  testimony 
of  the  plaintiff  must  be  regarded  as  compe- 
tent, at  least  for  the  purposes  of  this  case. 
This  testimony  shows  that  the  assignment 
in  question  was  brought  to  her  house  by  Dr. 
W.  B.  Way,  a  brother  of  her  husband,  who 
was  his  attending  physician,  but  when  he 
came  to  bring  the  assignment  he  did  not 
come  on  a  professional  visit.  When  shown 
the  paper,  she  says:  "She  recognizes  her  sig- 
nature thereto.  I  signed  the  paper  at  my 
husband*s  home.  Dr.  Way  was  there,  and  I 
think  George  Way  was  there,  but  I  am  not 
sure  that  George  Way  was  there.  [But  as 
the  name  of  George  H.  Way  appears  as  one 
of  the  subscribing  witnesses.  It  is  but  rea- 
sonable to  suppose  that  he  was  there.]  I 
did  not  read  the  paper  [asslgimient]  before  I 
signed  it.  Dr.  Way  nor  any  one  else  did  not 
read  this  paper  for  me  before  I  signed  it,  or 
after  I  signed  It.  I  never  saw  the  paper 
again  before  to-day  [the  day  of  the  refer- 
ence]. Dr.  Way  nor  any  one  else  explained 
to  me  what  the  paper  contained  or  what  it 
meant  I  did  not  know  what  the  paper  was. 
No  one  paid  me  any  money  or  any  consid- 
eration when  I  signed  this  paper,  nor  have 
I  received  anythhig  since,  nor  did  I  receive 
anything  before  I  signed  it,  as  a  considera- 
tion for  signing  it.  It  was  some  time  after 
that  I  discovered  that  this  paper  transferred 
my  interest  in  the  life  Insurance  policy.  I 
would  not  have  signed  the  paper  if  I  had 
known  at  the  time  what  it  meant  For  sev- 
eral months  before  my  husband's  death  I 
was  very  much  worried  In  mind  and  body  on 
account  of  the  serious  illness  of  my  husband. 
During  that  time  I  felt  sure  that  he  would 
die,  and  I  did  not  know  how  soon.  Also  the 
fact  that  I  would  have  my  several  infant 
children  dependent  on  me  when  my  husband 
died  also  increased  my  troubles.  •  •  • 
My  husband  was  present  when  the  assign- 
ment was  signed  by  me.  It  was  signed  in 
the  parlor  where  my  husband,  was  sitting 
up."  This  witness  further  testified  jis  fol- 
lows: "My  husband  died  with  consumption* 
He  was  sick  with  consumption  for  about  two 
years  and  a  half.  He  was  confined  to  bis 
bed  about  a  month  before  his  death.     He 
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would  be  sicK  by  epells,  and  aometimei 
would  be  very  sick,  and  then  Improye  and 
get  up.  He  was  quite  a  sick  man  for  sev- 
eral montbs  preceding  bis  deatb.  During 
tbat  time  I  nursed  blm.  ^  ^  ^  Mr.  B.  W. 
Muckenfuss  drew  up  the  will  for  my  bus- 
band.  Dr.  WlUlam  Way  came  witb  Mr. 
Muckenfuss  when  the  will  was  made. 
•  •  •  I  knew  that  my  husband  had  bis 
life  Insured  in  the  Union  Central  Life  Insur- 
ance Company/'  This  testimony  stands 
wholly  uncontradlctedt  as  neither  Dr.  Wll 
Ham  Way  nor  George  EL  Way,  the  trusted 
brothers  of  the  testator,  who  were  present 
and  participated  In  the  transaction  under  con- 
sideration, were  examined  as  witnesses,  and 
no  reason  appears  or  has  even  been  sug- 
gested why  they  were  not  examined.  There 
is  another  circumstance,  not  without  signill- 
cance,  which  may  be  mentioned,  and  that  is 
that,  although  the  will  purports  to  dispose  of 
the  proceeds  of  the  insurance  policy,  yet  it 
appears  to  have  been  executed  seven  days 
before  the  assignment  was  executed,  and 
therefore  before  the.  testator  had  acquired 
any  right  to  do  so.  This  indicates  that  the 
will,  containing  these  provisions,  was  exe- 
cuted in  pursuance  of  a  predetermined  pur- 
pose to  obtain  from  the  plaintiff  the  assign- 
ment in  question,  whereby  the  testator 
would  be  enabled,  practically,  to  defeat  bis 
original  intention  when  he  took  out  the  pol- 
icy, for  then  he  n\anlf estly  intended  that  the 
policy  should  inure  to  the  benefit  of  the  plain- 
tiff and  her  children,  for  he  so  declared,  in 
writing  when  he  made  the  ''application"  for 
the  policy,  as  we  have  seen  above,  though 
when  the  policy  was  actually  taken  out  it 
for  some  unexplained  reason  was.  made- in 
favor  of  "Jane  O.  Way,  his  wife,"  without 
mentioning  her  children.  No  reason  has 
been  given  or  even  suggested  for  this  change 
of  plans  iqmn  the  part  of  the  testator,  which 
does  not  appear  to  haye  been  communicated 
to  the  wife,  who  wan  most  deeply  interested, 
and,  on  the  contrary,  the  most  natoral  infer- 
ence Is,  was  k^t  oMicealed  from  ber,  though 
It  is  but  reasonable  to  suppose  that  it  was 
communicated  to  his  brothers,  who  seem  to 
have  been  his  trusted  advisers,  and  yet  nel^ 
tber  of  them  were  examined  as  witnesses. 
In  view  of  all  these  circumstances,  which 
are  patent  upon  the  face  of  the  papers,  and 
of  the  uncontradicted  testimony,  it.  is  impos- 
sible to  conceive  that  the  plaintiff,  suffering 
from  the  distress  and  anxiety  incident  to  the 
occasion,  could  have,  with  a  full  knowledge 
of  her  rights,  voluntarily  stripped  herself  of 
practically  all  means  for  the  support  of  hei>> 
self  and  her  little  childr^  in  the  event  of 
the  death,  then  impending,  of  her  husband 
and  the  protection  of  herself  and  little  (Chil- 
dren, without  any  consideration  whatsoever. 
The  testimony  shows  that  she  had  no  other 
means  except  a  small  tract  of  land,  yielding 
no  rent,  and  wor^  only  the  paltry  sum  of 
$50.  It  is  true  that  the  referee  finds  (and 
the  cb'cult  Judge  conflnns  such  finding)  that 
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the  assignment  bebig  under  sealt  which  Im- 
ports a  consideration,  therefore  it  cannot  be 
attacked  for  lack  of  consideration.  This 
may  be  so  at  law,  but  not  so  in  equity,  at 
least  In  a  case  of  this  kind;  and  this  Is  a 
case  on  the  equity  side  of  the  court,  for  the 
cancellation  of  a  written  instrument  As  is 
said  in  6  Am.  &  Eng.  Enc.  Law  <2d  Ed.)  at 
page  683:  'The  presence  of  a  seal  does  not. 
In  equity.  Import  a  consideration,  but  proof 
of  it  must  be  given."  See,  also,  the  four- 
teenth volume  of  the  same  valuable  wprk, 
at  page  16G,  where  it  is  said:  "In  most  Juris- 
dictions fraud  cannot  be  jileaded  as  a  defense 
tn  an  oAivm  at  law  on  a  oontraot  under  seal, 
when  It  does  not  affect  the  execution  of  the 
contract,  but  relates  merely  to  the  considera- 
tion, though  relief  may  be  obtained  In  eq- 
uity." (Italics  ours.)  Again,  at  page  199  of 
the  same  volume.  It  Is  said:  "As  was  shown 
In. a  previous  section  (which  has  Just  been 
quoted),  in  most  Jurisdictions  fraud  cannot 
be  pleaded  as  a  defense  in  an  action  of  law 
on  a  contract  under  seal,  when  It  relates 
merely  to  the  consideration,  bat  rtlief  may 
be  obtained  in  equity;  and  at  law,  as  well 
as  la  equity,  fraud  may  be  shown  where  it 
relates  to  tlie  execution  of  the  contract 
When  fraud  can  be  shown,  according  to  these 
rules.  It  may  be  shown  by  parol  evidence, 
notwithstanding  the  contract-  Is  both  In  writ- 
ing and  under  seal."  (Italics  ours.)  Certain- 
ly the  finding  by  the  referee  and  affirmance 
by  the  circuit  Judge  that  the  fact  that  the 
assignment  **was  made  in  favor  of  her  hus- 
band's estate,  and  presumably  at  her  hus- 
band's request,"  constitutes  sufficient  conald* 
oration  to  support  the  assignment,  even  if 
the  papers  had  not  been  under  seal,  cannot 
be  supported,  especially  in  view  of  the  very 
meager  provision  made  for  the  wife  In  the 
husband's  will;  for  by  the  will  she  gets  noth- 
ing but  the  dwelling  house  and  10  acres  of 
land  "as  long  as  she  remains  unmarried," 
and  that,  too,  hi  lien  of  her  dower  In  275 
acres  of  land,  and  an  equal  share  of  the  pal- 
try amount  of  the  personal  property,  for  the 
|300  out  of  the  insurance  money,  to  the 
whole  of  which  ahe  was  already  entitled, 
certainly  cannot  be  regarded  as  anything 
more  than  the  pretense  of  a  benefaction  to 
the  wife.  It  Is  clear,  therefore,  that  the 
exceptions  raising  these  points  must  be  sus- 
tained. 

The  referee  also,  finds  (and  the  circuit 
Judge  sustains  him  in  so  finding)  that  there 
is  no  testimony  to  sustain  the  allegatlonB  of 
undue  Influence,  fraud,  and  misrepresenta- 
tions, and  therefore  that  the  complaint 
should  be  dismissed.  This  finding,  as  we 
have  Indicated  above,  is  based  upon  an  en- 
tire misconception  of  the  rule  i^plicable  to 
a  case  like  this,  which  places  the  burden  of 
proof  upon  the  husband,  or  those  who  repr^^ 
sent  his  estate,  to  show  the  utmost  goM 
faith  <ubezTfaBa  fides)  tai  the  transaction 
which  this  court  has  been  .called  upon  te  re- 
Tlew,— a  transaction  by  whldi  the  husband 
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acquired  for  his  estate  all  the  adrantage, 
and  the  wife  suffered  all  the  disadvantage,— 
In  which  case,  as  we  have  seen,  the  presump- 
tion is  that  there  was  fraud,  undue  influence, 
and  concealment;  and  It  is  incumbent  upon 
those  who  seek  to  avail  themselves  of  such 
advantage  to  show  to  the  satisfaction  of  the 
court  that  such  presumption  is  not  well 
founded.  This  the  defendants  have  not  only 
failed  to  do,  but  have  failed  to  make  any  at- 
tempt to  do,  as  they  offered  no  ttotlmony 
whatever  as  to  that  matter,  although  they 
had  the  means  of  explaining  fully  the  whole 
transaction,  of  which  they  have  not  availed 
themselves,  by  examining  as  witnesses  the 
two  brothers  of  the  testator,  who  were  pres- 
ent at,  and,  to  some  extent  at  least,  partici- 
pated in,  the  transaction  which  is  here  as- 
sailed. The  exceptions  raising  the  point  last 
considered  must  therefore  be  sustained* 

We  are  of  the  opinion  that  the  plaintiff 
bas  shown  herself  entitled  to  a  decree  for 
the  cancellation  of  the  assignment  herein- 
above referred  to,  and  to  Judgment  against 
the  insurance  company,  who  has  made  no  de- 
fense, for  the  full  amount  due  on  the  policy 
of  insurance.  The  Judgment  of  this  court  is 
that  the  Judgment  of  the  circuit  court  be  re- 
versed, and  that  the  case  be  remanded  to 
that  court,  with  Instructions  to  carry  out  the 
views  herein  annoimced. 

POPE,  J.  (concurring  in  the  result).  1 
think  the  plaintiff's  minor  children  may  have 
rights  In  the  policy,  as  they  were  named  as 
beneficiaries  along  with  the  plaintiff  In  the 
application  for  Insurance. 


(129  N.  C.  149) 

COOK  T.  AMERICAN  BXGH.  BANK  et  aL 

(Supreme  Oourt  of  North  Oarolina.     Oct  22, 

1901.) 

APPBARANCB' STIPULATION  —  PROCBSS— DB- 
FBOTIVB  8BRVICB— WAIVER— TRBSPASS-UA- 
BIUTT—PLBADINQ— DEFECTS— WAIVXR. 

1.  Where  defendants,  having  failed  to  appear 
during  term  time,  entered  into  a  stipulation 
with  plaintiff  whereby  thehr  time  to  take  any 
action  they  might  have  taken  before  the  term's 
close  was  extended,  on  their  failure  to  plead 
thereafter  judgment  will  be  entered  for  plain- 
tiff, though  service  on  them  may  have  been  so 
defective  as  not  to  bring  them  within  the 
court's  jurisdiction. 

2.  Where  the  right  of  possession,  and  also 
'the  actual  possession  of  land  and  timber  there- 
on are  vested  in  a  trustee  for  the  benefit  of 
creditors,  who  permit  others  to  go  on  such 
land  and  remove  timber,  such  creditors,  as 
well  as  the  parties  trespassing,  are  liable  in 
damages  for  the  value  of  the  timber  cut  and 

8.  In  the  absence  of  a  demurrer  to  defects  in 
a  complaint,  defendant  will  be  deemed  to  have 
waived  the  same. 

Appeal  from  superior  court.  Dare  county; 
McNeiU,  Judge. 

Action  by  P.  F.  Oook,  trustee  of  Andrew 
Blown,  a  banknqtt,  against  the  American  Bz- 
diange  Bank  and  others.  From  an  order  re- 
fusing a  motl<m  for  Judgment,  plaintiff  ap- 
peals.   Beversed. 


r  On  the  28d  day  of  February,  1900,  Che 
plaintiff  sued  out  a  summons  In  the  superior 
court  of  Dare  county  against  the  defendants, 
and  delivered  it  to  the  sheriff  of  that  county, 
who  returned  It  not  served,  because  the  de- 
fendants could  not  be  found  In  his  county. 
Plaintiff  also  applied  for  and  obtained  an 
order  of  attachment  against  defendants*  prop- 
erty. Upon  the  return  of  the  summons  not 
served,  plaintiff  undertook  to  have  the  service 
made  by  publication,  and  did  cause  a  publi- 
cation to  be  made,  citing  defendants  to  ap- 
pear at  the  spring  term  (May  7th)  of  the 
court,  and  during  the  first  three  days  of  the 
term  filed  his  complaint,  duly  verified.  But 
no  appearance  was  made  by  defendants  dur- 
ing the  term,  which  continued  only  one  week, 
and  then  expired  by  limitation  of  law.  After- 
wards, to  wit,  on  the  21st  day  of  May,  the 
defendants  through  their  counsel,  requested 
and  obtained  from  ptaintllTs  counsel  a  stipu- 
lation as  follows:  ^t  is  hereby  stipulated 
that  the  defendants'  time  Is  extended  to  and 
including  May  31,  1900,  to  take  any  action 
that  they,  or  either  of  them,  might  have  tak- 
en in  the  above-entitled  action  on  or  prior  to 
May  6, 1900."  And  subsequently,  on  the  29tfa 
of  May,  they  filed  a  petition  and  bond  for  re- 
moval of  the  action  to  the  United  States  cir- 
cuit court,  which  was,  however,  remanded  for 
reasons  not  material  to  be  here  stated.  At 
the  fall  term  of  x*onrt,  plaintiff  moved  for 
Judgment  by  default  and  Inquiry  for  want  of 
an  answer,  which  was  resisted  by  defendants 
upon  the  ground  that  they  had  never  been 
served  with  process,  and  had  never  voluntari- 
ly appeared.  Motion  for  Judgment  denied  1^ 
his  honor,  and  plaintiff  i^pealed. 

B.  F.  Aydlett  and  F.  H.  Busbee,  for  appel- 
lant   Busbee  &  Busbee,  for  appellees. 

COOK,  J.    The  above  statement  of  the  ease 
recites  all  the  facts  material  to  aid  us  In  de- 
termining the  contention  between  the  parties 
as  presented  by  the  record  upon  appeaL    And 
in  this  court  defendants  further  Insisted  that. 
If  the  court  should  hold  that  they  v^ere  prop- 
erly in  court,  by  service  or  otherwise,   the 
plaintiff  could  not  recover  Judgment  against 
them,  for  that  the  complaint  did  not  state 
facts  sufBcient  to  constitute  a  cause  of  ac- 
tion; and  moved  to  dismiss  the  action.     As 
to  the  question  raised  In  the  record  upon  ap- 
peal, plaintiff  contends  that  he  Is  entitled  to 
a  Judgment  by  default  and  Inquhr  for  want 
of  an  answer,  while  defendants  contend  that 
they  are  not  within  the  Jurisdiction  of  the 
conrt  for  want  of  service  of  process,  and  have 
not  waived  such  service  by  voluntarily  ap- 
pearing.   The  term  of  the  court  to  which  the 
summons  was  returnable  began  on  May  7th, 
and  continued  only  one  week.    After  the  fil- 
ing of  his  complaint,  it  became  incumbent  up- 
on defendants.  If  they  had  been  legally  served 
with  process,  to  answer  or  demur  to  the  com- 
plaint during  that  term,  or  to  file  their  peti- 
tion for  removal  to  the  United  States  drcolt 
court  before  the  time  of  answering  or  demur- 
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ring  expired,  wlilch  was  during  tbat  term. 
But  no  action  or  appearance  wliatK»eTer  was 
taken  or  entered  by  defendants,  and  the  term 
expired,  whereby  they  were  deprived  of  all 
rights  thereafter  to  plead  to  the  action  or  re- 
moYe  the  canse;  and.  If  defendants  had  not 
been  legally  serred,  no  harm  could  befall 
them  by  paying  no  attention  to  the  proceed- 
ings. But  defendants  chose  a  different 
course,  and  desired  to  remoye  the  action  to 
the  United  States  circuit  court,  which  they 
had  no  legal  right  to  do.  The  term  had  expir- 
ed, and  the  door  was  closed  against  them.  So 
they  sought  and  obtained  the  consent  of  the 
plaintiff,  set  out  in  the  stipulation,  and  were, 
by  agreement  relegated  to  their  original 
rights,  and  also  obtained  the  further  indol- 
gence  of  time,  which  was  extended  by  consent 
to  and  Including  May  81st.  By  thus  recog- 
nizing the  action  and  treating  with  plaintiff's 
attorneys  concerning  the  remedies  and  rights 
existing  under  It,  and  obtaining  a  standing 
in  court  (which  they  once  could  have  exercis- 
ed, but  had  lost)  which  would  again  enable 
them  to  assert  or  exercise  their  rights,  and 
thereafter  exercising  such,  the  action  of  de- 
fendants became  Ipso. facto  a  Yoluntary  ap* 
pearance,  and  waived  any  irregularity  or 
lack  of  service  which  may  have  theretofore 
existed.  _  Had  they  not  been  made  parties  by 
service  before,  they  could  not  at  that  time 
come  in  and  obtain  the  privileges  sought,  ex- 
cept by  consent,  and  It  is  clear  that  they  could 
not  stay  out  and  exercise  rights  and  privi- 
leges which  belonged  only  to  parties  to  the 
action.  In  Bazsso  v.  Wallace,  16  Neb.  290,  20 
N.  W.  815,  defendant's  attorney  had  filed  a. 
special  appearance  for  the  purpose  of  making 
a  motion  to  dismiss,  and  on  the  next  day  en- 
tered Into  a  stipulation  as  to  the  continuance 
of  the  main  action,  via.:  "It  is  hereby  stipu- 
lated and  agreed  by  and  between  the  parties 
In  the  above-entltied  cause  that  said  cause  be 
continued  until  February  20,  1884;"  and  the 
court  there  held  that  his  agreeing  to  the  con- 
tinuance of  the  action  was  a  general  appear- 
ance. In  this  case,  by  the  stipulation,  defend- 
ants not  only  obtained  a  postponement  of  the 
time  In  which  they  were  required  by  statute 
to  file  their  petition,  but  actually  acquhred  the 
right  to  do  so;  and,  further,  they  obtained  the 
right  to  defend  the  action,  which  they  had 
lost,  and,  still  further,  to  take  any  action 
they  may  have  taken  on  or  before  the  first 
day  of  the  May  term.  So,  having  been  let 
into  court  for  all  purposes^  It  Is  clear  to  us 
that  one  of  their  capacities  must  necessarily 
have  been  that  of  a  party  to  the  action  for 
concluding  the  contentions  Involved.  Finding 
the  parties  before  the  court  with  nothing  ex- 
cept the  verified  complaint,'  upon  which  mo- 
tion was  made  for  Judgment  by  default  and 
inquiry,  we  think  his  honor  erred  In  not  grant- 
ing Judgment  accordingly,  unless  the  motion 
to  dismiss,  made  In  this  court  by  defendants, 
can  be  sustained.    The  complaint  shows  that 


the  title  to  tiie  land  was  held  by  a  trustee  to 
secure  certain  securities  held  by  defendants, 
for  which  the  assignor  of  plaintiff  (Brown) 
was  liable;  and  that  Brown,  under  an  agree- 
ment had  the  right  to  sell  the  pine  timber  up- 
on the  land,  alleged  to  be  worth  $200,000,  and 
apply  the  proceeds  of  sale  in  payment  upon 
his  said  liability.  It  alleges  "that  defendants 
herein  have  allowed  the  Alligator  Lumber  Go. 
m  •  m  mid  other  parties  to  go  upon  said 
premises,  and  cut  a  large  quantity  of  the  val- 
uable pine  timber  upon  said  lands,  which  Is 
worth  $25,000,  or  some  other  large  sum,  all 
of  which  should  be  applied  to  the  payment  of 
said  indebtedness  of  Anderson  Brown,  refer- 
red to  in  the  mortgage  of  Warren,  trustee,  to 
Chard,  trustee";  and  In  his  prayer  for  Judg- 
ment (among  other  reliefs)  prays  Judgment 
"for  the  value  of  the  timber  which  was  per- 
tnltted  to  be  cut  by  defendants  upon  said 
lands,  amounting  to  upwards  of  $25,000,  and 
for  costs."  We  find  some  difficulty  in  deter- 
mining whether  It  Is  a  defective  statement  of 
a  cause  of  action,  which  should  have  been 
taken  advantage  of  by  demurrer,  or  a  state- 
ment of  a  defective  cause  of  action,  for  which 
a  motion  to  dismiss  will  be  sustained  In  this 
court.  Clark's  0)de,  8  242,  and  cases  there 
cited.  But  we  are  of  opinion  that  It  Is  the 
former,  rather  than  the  latter.  Under  their 
said  agreement  Brown  had  the  right  to  sell 
the  pine  timber,  and  apply  the  proceeds  In 
extinguishing  his  Indebtedness.  It  does  not 
appear  that  the  trustee  or  defendants  had  any 
right  to  control  or  dispose  of  the  pine  timber. 
They  had  the  right  of  possession  of  the  land, 
and  it  Inf erentlally  appears  that  they  had  the 
actual  possession,  but  the  disposition  of  the 
pine  timber  belonged  to  Brown.  It  Is  not  al- 
leged that  Brown  was  hindered  In  the  exer- 
cise of  his  rights  over  the  timber,  but  as  the 
right  of. possession  and  also  the  actual  pos- 
session of  the  land  were  vested  in  the  trustee 
for  the  benefit  of  defendants,  and  It  appear- 
ing that  they  allowed  and  permitted  parties 
to  cut  a  large  quantity  of  said  timber  of  great 
value,  by  which  permission  they  became  and 
were  parties  to  the  conversion,  it  follows  that 
they,  too,  are  liable  In  damages,  and  should 
account  for  the  value  of  such  quantity  as 
was  thus  cut  snd  of  which  Brown  was  de- 
prived. They  having  possession  of  the  land, 
the  parties  had  no  right  to  enter  thereon  for 
any  purpose,  except  by  their  permission;  and, 
having  BO  entered  and  trespassed  upon 
Brown's  property,  the  defendants  became 
equally  liable  with  the  trespassers  for  the 
damage  done.  It  la  true  that  the  trespass  is 
not  charged  in  the  complaint  but  no  advan- 
tage is  taken  of  the  defects  In  the  statement 
of  the  cause  by  d^nurrer,  so  defendants  are 
deemed  to  have  waived  such  right  of  defense. 
The  plaintiff  is  entitied  to  Judgment  by  de- 
fault  and  Inquiry,  and  his  honor  erred  in 
not  granting  the  same. 
Brror. 
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ROWS  01  «L  ▼•  OAPB  FBAB  LUBIBER  CO* 

(Snpmne  Ooiirt  of  North  Garollaa.     Oct.  IB^ 

1901.) 

TRB8PAS8-TITLB  OT  PLAINTIFF. 

Where  a  deed  took  title  to  a  swamp  oat  of 
the  state,  though  It  did  not  put  title  in  defend- 
ant, piaintiflf  cannot  recoTer  in  an  action  of 
trespass  against  defendant  ander  a  subsequent 
grant  from  the  state. 

On  rehearing.    Modified. 

For  former  oplziloii,  aee  88  8.  B.  886b 

Stevens,  Beasley  &  Weeks,  for  appellant. 
Boontree  &  Carr,  for  appellees. 

FUBCHES,  0.  J.  This  case  was  before  xm 
at  the  last  term  of  the  court  (reported  in  128 
N.  a  801,  38  S.  B.  896),  and  is  here  again 
on  a  petition  to  rehear.  Upon  the  argument 
the  defendant  abandoned  Its  claims  to  a  re> 
hearing  as  to  the  two  tracts  on  the  south- 
east side  of  Oatsktn  swamp,  and  the  only 
qnestlon  now  before  na  is  as  to  whether  the 
defendant  is  entitled  to  a  rehearing  as  to 
the  tract  lying  on  the  north  side  of  Gatskin; 
and  we.  think  it  is.  It  was  not  contended  In 
the  petition  nor  in  the  argument  that  there 
were  errors  in  the  principles  or  statements 
of  law  contained  in  the  former  opinion. 
But  it  was  contended  that  a  deed  from  Al- 
exander Casteen  to  Ezekiel  Ohadwick,  dated 
December  1,  1859,  had  been  overlooked, 
which  would  have  changed  the  Judgment  of 
the  court  as  to  the  tract  on  the  north  side 
of  the  swamp;  and  this  is  so.  This  deed 
calls  for  the  run  of  the  swamp,  while  the 
deed  from  Chadwlck  to  the  defendant  does 
not  These  deeds  are  not  set  out  in  full  In 
the  record,  but  simply  by  dates  and  bound- 
aries, preceded  and  followed  by  much  oral 
evidence;  the  deed  to  the  plaintiff  being  on 
the  eighteenth  page,  and  the  deed  from  Cas- 
teen to  Chadwlck  being  om  the  twenty-fourth 
page,  of  the  record.  In  this  way  the  last- 
mentioned  deed  was  overlooked  by  the  court 
This  deed  does  not  put  the  title  to  the  land 
in  the  defendant,  but  it  takes  the  title  out 
of  the  vtate.  And,  the  state  having  no  title 
to  this  land  in  1893,  at  the  date  of  plain- 
t;^ff*s  grant  he  got  no  title;  and  as  the  plain- 
tiff bad  to  recover  upon  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  the 
defendant's  title,  he  must  fall  as  to  the  tract 
north  of  the  run.  Therefore,  without  chan- 
ging or  modifying  any  principle  of  law  enun- 
ciated in  our  opinion  at  the  last  term  of 
court  the  judgment  then  rendered  Is  modi- 
fled,  on  account  of  the  oversight  of  the  deed 
of  Casteen  to  Chadwlck,  to  the  extent  of  d^ 
claiming  error  as  to  that  part  of  the  land  sued 
for  on  the  north  side  of  the  swamp,  and  the 
petition  to  rehear  is  allowed  as  to  the  tract 
on  the  north  side  of  the  swamp,  but  not  as 
to  the  other  tracts.  Oosts  of  rehearing  to  be 
divided  equally  between  plaintiff  and  defend- 
ant 
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(Supreme  Court  of  South  CaxoliMU   Sept.  VK 

1901.> 

DOMIOILtfl  OF  WIFS-GSNIBRAL  APPBARAMCS-- 
APPOINTMSNT  OF  TRUSTBdB— VBNUB^PLSA 
IN  ABATBMBMT— DBATH  OF  TRUSTEE. 

1.  The  domicile  of  the  wife  is  presumed  to 
be  that  of  her  husband,  where  there  has  been 
no  l€»al  separation. 

2.  By  a  general  appearance  and  answer,  de- 
fendant waives  an  obplection  that  the  court  has 
not  acquired  jurisdiction  of  his  person. 

8.  A  petition  for  U&e  appointment  of  trustee 
is  not  an  action  for  recovery  of  real  estate,  to 
be  brought  in  the  coun^  where  the  land  lies. 

4.  Where  a  plea  of  abatement  for  defect  of 
parties  is  filed,  it  must  show  the  names  of  such 
parties,  and  that  they  are  within  the  juiisdie- 
tion  of  the  court 

5.  Equity  will  appoint  a  trustee  on  applica- 
tion of  one  benelicfary  under  a  trust  deea  upon 
notice  to  the  other,  wh»e  the  deed  provides 
that  in  case  of  a  vacancy  the  benefidaiies  shall 
join  in  appointing  such  a  trustee,  but  the  evi- 
dence shows  that  the  feeling  between  the  bene- 
ficiaries is  such  that  they  will  not  so  jcrin. 

6.  On  the  death  of  a  trustee  the  title  to  the 
trust  property  descends  to  his  eldest  son. 

Appeal  trom  common  pleas  circuit  court  of 
Dorchester  county;  Watts,  Judge. 

Action  by  W.  F.  Cone  against  Maiy  J. 
Cone  for  appointment  of  trustee.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  master  filed  the  following  report: 
''This  case  was  referred  to  me  by  an  ord^ 
of  his  honor,  Judge  George  W.  Gage,  bearing 
date  October  19,  1899,  which  order  la  as  fol- 
lows: 'On  hearing  the  petition  of  the  said 
W.  F.  Cone,  petitioner,  and  the  answer  there- 
to of  Mary  J.  Cone,  and  after  hearing  Messrs. 
Izlar  Bros.  &  Reed,  attorneys  for  the  peti- 
tioner, and  Messrs.  Grifito  &  Padgett,  attor- 
neys for  Mary  J.  Cone,  it  is  ordered  that  It 
be  referred  to  B.  S.  Weeks,  Esq.,  masttf  for 
Dorchester  county,  aforesaid,  to  take  testi- 
mony upon  Issues  raised  by  the  said  petition 
and  answer,  and  to  report  the  same  with  all 
convenient  speed.  It  is  further  ordered  that 
said  master  do  also  take  testimony  as  to  a 
fit  and  proper, person  to  be  appointed  trustee 
in  the  place  of  J.  H.  Cone,  deceased  trustee, 
and  to  recommend  in  his  report  the  name  of 
a  fit  and  proper  person  to  be  appointed  such 
trustee.  Finally  ordered,  said  master  have 
leave  to  report  any  special  matter  brought 
to  his  attention  by  the  counsel  engaged  in 
the  case.'  In  pursuance  of  said  order,  and 
after  due  notice^  I  held  a  reference,  and  took 
such  testimony  as  was  offered  by  the  counsel 
for  the  petitioner  and  the  respondent  and 
herewith  submit  the  same.  As  to  the  fit  and 
proper  person  for  trustee,  John  D.  Blvens 
was  named  by  petitioner  as  such.  The  re- 
spondent names  M.  W.  Cone,  a  son,  or  J.  S. 
Tumbleston,  a  son-in-law.  l%ese  last  two 
being  kin  to  the  petitioner  and  respondent 
namely,  Bon  and  son-in-law,  I  would  recom- 
mend the  appointment  of  the  said  John  D. 
Blvens.    No  special  matter  was  brought  In 
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by  counseL  All  of  which  to  respectfully  tub- 
niittedL" 

The  following  Is  the  drcnlt  decree:  "On 
hearing  the  report  of  R.  S.  Weeks,  master  of 
Dorchester  county,  bearing  date  May  9, 1900, 
in  which  he  recomnaends  the  appointment  of 
John  D.  Bivens  as  trustee  in  the  place  and 
stead  of  J.  H.  Gone,  deceased  tifustee,  and 
on  motion  of  Izlar  Bros.  &  Beed,  attorneys 
for  the  petitioner,  it  is  ordered  that  the  said 
report  of  the  znaster  be,  and  the  same  is  here- 
by, confirmed,  and  made  the  Judgment  of  the 
court  It  is  further  ordered  and  adjudged 
that  the  said  John  D.  Bivens  be,  and  he 
hereby  Is,  substituted  as  trustee  under  the 
trust  deed  executed  by  the  said  W.  P.  Cone 
i»  the  said  J.  H.  Cone  as  trustee,  and  bear- 
ing date  the  20th  day  of  October,  A«  D.  1873, 
in  the  place  and  in  stead  of  the  said  J.  H. 
Cone,  deceased  trustee,  with  all  the  powers, 
duties,  rights,  privileges,  and  liabilities  of 
the  said  J.  H.  Cone,  deceased  trustee,  under 
the  original  trustee'  deed,  a  copy  of  which  Is 
attached  to  the  petition  of  the  petitioner 
herein  as  a  part  thereof;  that  the  said  John 
D.  Bivens,  so  appointed  and  substituted,  shall 
signify  his  acceptance  of  said  trust  in  writing 
upon  the  margin  of  the  record  book  in  the 
office  of  the  clerk  of  this  court  In  which  said 
deed  is  recorded,  in  the  presence  of  the  said 
clerk;  and  that  thereupon  the  said  John  D« 
Bivens  shall  be  considered  to  all  Intents  and 
purposes  as  vested  completely  and  absolutely 
with  all  the  estate,  right,  title,  intent,  pow- 
ers,  privileges,  and  authority,  and  as  liable 
to  all  the  conditions,  terms,  and  restrictions 
as  original  trustee' under  said  trust  deed  was 
vested  with  or  liable  to,  in  whose  stead  now, 
and  place,  he,  the  said  Joha  D.  Bivens,  is 
appointed  and  substituted.  It  is  further  or- 
dered that  the  said  John  D.  Bivens,  before 
entering  upon  the  duties  of  his  office,  do  en- 
ter into  a  bond  to  be  approved  by  the  master 
of  Dorchester  county,  In  the  sum  of  five  hun- 
dred dollars,  for  the  faithful  performance  of 
his  trust  In  collecting  and  disbursing  the 
rents  from  the  trust  real  estate;  and  that  in 
case  of  application  for  sale  and  reinvestment 
of  any  portion  of  the  real  property  of  said 
trust  estate  that  the  said  trustee,  before  mak- 
ing such  sale,  shall  enter  into  bond,  to  be 
approved  by  said  master,  in  the  sum  of  five 
thousand  dollars,  for  the  faithful  perform- 
ance of  his  trust  in  regard  to  the  proceeds 
of  such  sale." 

From  this  decree  the  defendant  appeals  on 
following  exceptions:  '*(!)  Because,  it  is  re- 
spectfully submitted,  that  the  court  of  com- 
mon pleas  for  Dorchester  county  did  not 
have  Jurisdiction  in  personam  or  over  the 
person  of  the  respondent,  appellant,  Mary 
Jane  Cone,  it  being  proven  without  contra- 
diction that  she  was  a  resident  of  Colleton 
county,  and  raising  such  question  of  Juris- 
diction in  the  pleading  herein.  (2)  Because 
the  court  of  common  pleas  for  Dorchester 
-county  was  without  Jurisdiction  hi  rem,  since 
^e  real  property  set  out  in  exhibit  to  petition 


having  been  pcoyen  without  contradiction  to 
be  in  Colleton  county,  and  exception  to  such 
Jurisdiction  being  duly  taken  by  respondent, 
appellant  in  the  pleadipgs  herein.  (3)  That 
the  domicile  of  the  wife  being  alleged  and 
proven  without  contradiction  to  be  separate 
and  distinct  from  the  husband,  they  living 
apart,  as  alleged  in  petition,  the  presumption 
of  the  common  law  that  the  'domlcUe  of  the 
husband  Is  that  of  the  wife'  does  not  apply, 
and  her  actual  domicile  is  a  matter  of  proof, 
and  has  been  established  as  referred  to  in 
exception  1.  (4)  That  it  was  error  in  hold- 
ing and  deciding  that  there  was  a  vacanc]^ 
in  the  office  of  trustee  created  by  the  deed 
referred  to  in  the  petition  and  filed  with  the 
same.  It  being  proven  that  the  deceased 
trustee  died  leaving  heirs  at  law,  who  are 
the  trustees.  (0)  That  petitioner  herein  was 
and  is  estopped  from  taktaig  any  plan  to  sub- 
stitute a  new  trustee  without  first  carrying 
out  the  provisions  fixed  in  the  trust  deed  for 
the  appointment  of  a  new  trustee  in  the 
place  of  J.  H.  Cone,  and  it  was  error  in  not 
so  holding.*' 

James  Evans  and  Griffin  &  Padgett  for  ap- 
pellant Izlar  Bros.  &  Beed.  for  respond- 
ent 

McIYER,  O.  J.  (after  stattaig  the  facts). 
This  was  a  petition  in  the  court  of  common 
pleas  for  Dorchester  county,  praying  for  the 
appobitment  of  a  trustee  in  the  place  of  J.  H. 
Cone,  deceased,  under  a  deed  executed  by  the 
petitioner,  W.  F.  Conie,  to  the  said  J.  H. 
Cone,  bearing  date  the  20th  day  of  October, 
1873,  conveying  certain  property,  both  real 
and  personal,  to  the  said  J.  H.  Cone,  upon 
certain  trusts  therein  declared,  to  wit,  in 
trust  to  pay  the  said  W.  F.  Cone  and  his 
wife,  Mary  J.  Cone,  ^the  rents  and  profits  of 
the  real  estate,  and  the  increase  and  profits 
of  the  6aid  personal  property  (or  permit  the 
said  W.  F.  Cone  and  his  wife,  Mary  Jane 
Cone,  to  have  the  use  thereof  at  his  discre- 
tion), annually,  during  the  natural  life  of  the 
said  W.  F.  Cone  and  Mary  Jane,  his  wife, 
and  the  survivor  of  them,  •  •  •  and 
from  and  after  the  death  of  the  survivor  of 
them,  the  said  W.  F.  Cone  and  Mary  Jane, 
his'  wife,  •  •  •  to  divide  the  said  prop- 
erty, real  and  personal,  amongst  the  children 
of  the  said  W.  F.  and  Mary  J.  Cone  then  liv- 
ing," with  a  provision  that  the  child  or  chil- 
dren of  any  chOd  then  deceased  shall  repre- 
sent his,  her,  or  their  parent  The  deed  also 
contained  a  provision  that  the  said  J.  H. 
Cone  shall  at  all  times  have  ample  power, 
by  and  with  the  written  consent  of  the  said 
W.  F.  Cone,  or,  in  case  of  his  death,  the  writ- 
ten consent  of  the  said  Bf.  J.  Cone,  to  sell  or 
dispose  of  a  part  or  all  of  the  eald  property, 
and  invest  the  proceeds  in  any  other  prop- 
erty or  securities  he,  the  said  W.  F.  Cone^  or. 
In  case  of  his  death,  the  said  M.  J.  Cone,  may 
direct  The  deed  also  contains  another  pro- 
vision in  these  words:  "That  the  said  W. 
F.  Gone  and  Mary  Jane^  his  wlf  e^  shall  have 
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f nil  power,  under  their  hands  and  seala,  GTf 
in  case  of  the  death  of  either  of  them,  then 
under  the  hand  and  seal  of  the  survivor,  to 
nominate,  constitute,  and  appoint  another 
trustee  in  lieu  and  stead  of  the  said  J«  EL 
Cone,  who,  when  so  appointed,  shall  have  the 
same  powers  as  are  herein  delegated  to  the 
said  J.  H.  Oone,  without  the  aid  or  interven- 
tion of  any  court"  These  matters,  except 
the  fact  that  the  said  J.  H.  Gone  is  dead,  are 
all  set  forth  In  the  first  paragraph  of  the 
petition;  a  copy  of  the  trust  deed,  set  out 
in  the  "case,"  being  referred  to  and  made  a 
part  of  the  petition.  In  the  second  para- 
graph it  is  alleged  *that  the  said  J.  H.  Cone 
is  dead«  and  the  trusteeship  vacant,"  and 
that  the  provision  in  the  deed'  for  the  ap- 
pointment of  another  trustee  cannot  be  car- 
ried out,  "as  your  petitioner  and  his  said 
wife  are  now,  and  have  been  for  many 
months,  living  separate  and  apart,  and  she 
declines  and  refuses  to  unite  with  your  peti- 
tioner for  [in?]  the  appointment  and  substi- 
tution of  another  trustee."  The  petition  was 
duly  verified  on  the  6th  of  September,  1899, 
and  was  probably  filed  about  that  time. 
Soon  thereafter  a  notice  or  summons  was 
served  on  the  said  Mary  Jane  Cone,  requir* 
ing  her  "to  appear  before  the  court  of  com- 
mon pleas  for  the  county  of  Dorchester,  at 
St  Georges,  S.  C,  on  the  18th  day  of  Octo- 
ber, A.  D.  1899,  to  answer  the  petition  here- 
in, a  copy  of  which  is  herewith  served  upon 
you,  and  to  show  cause,  if  any  you  can,  why 
the  prayer  of  the  petition  should  not  be 
granted."  Subsequently,  on  or  about  the 
14th  of  October,  1899,  the  appellant  filed  her 
answer  (as  it  is  duly  verified  on  that  day), 
in  which  she  admits  the  allegations  contain- 
ed in  the  first  paragraph  of  the  petition,  and 
so  much  of  paragraph  2  "as  alleges  that  the 
trustee,  J.  H.  Cone,  is  dead»  and  that  this  re- 
spondent an.d  petitioner  have  for  many 
months  been  living  separate  and  apart  and 
denies  all  the  other  allegations  in  said  peti- 
tion contained."  In  the  second  paragraph 
she  says:  "That,  if  the  said  trusteeship  has 
not  been  executed,  the  same  vests  in  the 
heirs  at  law  of  the  said  J.  Hamilton  Cone, 
who  are  necessary  parties  to  any  proceeding 
had  for  the  substitution  of  a  trustee^  save  by 
the  mode  specially  provided  for  in  the  deed 
filed  as  an  exhibit  to  the  petition  herein." 
In  the  third  paragraph  of  her  answer  she 
says:  "That  this  respondent  is,  and  has 
been  for  many  months  past,  a  resident  of  the 
county  of  Colleton,  and  that  the  real  prop- 
erty set  out  as  being  conveyed  by  the  trust 
deed  filed  as  an  exliibit  to  the  petition  afore- 
said lies  within  the  limits  of  the  county  of 
Colleton."  For  further  answer  respondent 
says:  "That  during  his  lifetime  the  said  J. 
Hamilton  Cone  fully  executed  and  dischar- 
ged his  trust  in  so  far  as  the  same  related  to 
the  real  estate  set  out  in  the  trust  deed  filed 
as  an  exhibit  to  the  petition  herein  by  exe- 
cuting and  delivering  to  one  H.  T.  Remley 
a  title  deed  thereof;"  and  that  "the  personal  I 


property  therein  mentioned  and  described 
has  long  since  been  exhausted  and  used  for 
the  benefit  of  the  petitioner  herein,  and  then 
now  remains  nothing  as  to  which  said  trust 
can  be  exercised";  and  she  refers  to  certain 
affidavits  attached  to  her  answer,  the  pur- 
port of  which  are  not  stated,  nor  do  they  ap- 
pear in  the  "case,"  and  hence  we  have  no 
means  of  ascertaining  what  may  be  their 
force  and  effect  It  se^ns  from  the  recitals 
in  the  master's  report  (which  should  be  in- 
corporated in  the  report  of  this  case)  that  his 
honor,  Judge  Gage,  made  an  order  bearing 
date  19th  of  October,  1899,  referring  it  to 
the  master  to  take  the  testimony  as  to  the 
issues  between  the  parties,  and  also  as  to 
who  would  be  a  proper  person  to  be  appoint- 
ed trustee  in  the  place  of  J.  H.  Cone^  de- 
ceased. In  pursuance  of  this  order  the  mas- 
ter took  the  testimony  which  is  set  out  in 
the  "case,"  and  recommended  the  appoint- 
ment of  John  D.  Bivens.  A  good  deal  of  the 
testimony  relates  to  matters  which  do  not 
relate  to  any  issues  which  are  brought  be- 
fore the  court  by  this  proceeding,  and  we 
shall  therefore  refer  only  to  such  of  the  tes- 
timony as  we  regard  pertinent  to  the  pres- 
ent case.  It  does  appear  from  the  testimony 
that  the  land  described  in  the  trust  deed  does 
lie  in  the  county  of  Cc^Ieton,  but  it  also  ap- 
pears that  such  land  has  heretofore  been  sold 
by  the  late  trustee,  by  and  with  the  con- 
sent of  the  petitioner,  as  provided  for  in  the 
trust  deed,  for  the  sum  of  |1,100;  and  the 
petitioner  claims  that  the  proceeds  of  such 
sale,  after  satisfying  a  mortgage  on  the  prop- 
erty, have  been  applied  to  the  purchase  of 
other  lands  in  the  county  of  Dorchester  and 
to  the  improvement  of  the  same;  but  the  ap- 
pellant claims  that  these  last-mentioned 
lands  were  purchased  and  paid  for  with  her 
own  money.  This  confiict  of  claims  presents 
an  issue  not  raised,  and  which  could  not  be 
raised,  in  the  present  proceedings,  in  which 
the  only  questions  raised  are:  First  wheth- 
er the  petitioner,  who  is  one  of  the  beneficia- 
ries under  the  trust  deed,  is  entitled  to  have 
another  trustee  appointed  by  the  court  in  the 
place  of  J.  H.  Cone,  the  deceased  trustee; 
and,  second,  if  so,  whether  the  proceeding  in 
this  case  is  the  proper  mode  of  obtaining  such 
appointment  The  "case"  does  not  show 
that  any  exceptions  were  taken  to  the  re- 
port of  the  master,  and  the  case  came  before 
his  honor.  Judge  Watts,  who  heard  the  same 
upon  such  report  and  rendered  judgment  as 
set  out  in  the  "case,"  confirming  the  report 
of  the  master,  and  ordering  that  the  said 
John  D.  Bivens  be  appointed  trustee  under 
the  deed  of  trust  hereinbefore  referred  to^ 
and  attached  to  the  petition,  in  the  place  of 
the  said  J.  H.  Cone,  the  deceased  trustee. 
From  this  judgment  the  appellant  has  taken 
this  appeal  upon  the  exceptions  set  out  in  the 
record,  a  copy  of  which,  together  with  the 
decree  or  judgment  of  Judge  Watts,  will  be 
incorporated  In  the  report  of  the  case. 
The  first  exception  raises  the  point  that 
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the  court  of  common  pleas  for  Dorchester 
county  had  not  acquired  Jurisdiction  of  the 
person  of  the  appellant  In  view  of  the 
fact  that  the  appellant  appeared  not  spe- 
cially for  the  purpose  of  raising  the  ques* 
tion  of  Jurisdiction,  but  generally,  and  aur 
swared  the  allegations  of  the  petition,  and 
inasmuch  as  the  appellant's  answer  opens 
with  a  recital  of  the  fact  tliat  she  had  been 
served  with  the  petition  and  summons,  it  is 
difficult  to  conceive  how  it  can  be  claimed 
that  the  court  of  common  pleas  for  Dorches- 
ter county  had  not  acquired  Jurisdiction  of 
the  person  of  the  appellant,  even  though  It 
should  be  conceded  that  the  defendant  was, 
and  had  been  for  many  months,  a  resident 
of  the  county  of  Colleton;  for  the  well-set- 
tled doctrine  Is  that  the  domicile  of  the  hus- 
band Is  the  domicile  of  the  wife,  unless  per- 
haps where  a  legal  separation  has  been  es- 
tablished (and  here  there  Is  no  pretense  of 
anything  of  that  kind).  As  was  well  said 
by  Dargan,  Ch.,  In  delivering  the  opinion  of 
the  court  in  Hair  v.  Hair,  10  Blch.  Bq.  176: 
"The  husband  has  the  right,  without  the  con- 
sent of  the  wife,  to  establish  his  domicile  in 
any  part  of  the  world;  and  it  Is  the  legal 
duty  of  the  wife  to  follow  his  fortunes, 
wheresoever  he  may  go;"  which  was  quot- 
ed with  approval  in  the  recent  case  of  Wise 
V.  Wise,  60  S.  O.  420,  88  S.  B.  794.  But  It 
is  not  necessary  to  rest  this  case  upon  the 
ground  Just  considered,  as  the  case  of  Rosa- 
mond V.  Earle,  46  S.  C.  0,  24  S.  B.  44,  is 
quite  sufficient  to  show  that  the  appellant  by 
appearing  generally,  and  not  specially,  and 
answering  to  the  merits,  waived  the  right  to 
raise  the  question  whether  the  court  had  ob- 
tained Jurisdiction  of  her  person.  The  first 
exception  must  therefore  be  overruled. 

The  second  raises  the  point  that  the  court 
of  common  pleas  for  Dorchester  county  had 
no  Jurisdiction  of  the  rem,  because  the  real 
estate  described  in  the  original  trust  deed 
was  situate  lii  Colleton  county,  and  not  in 
Dorchester  county,  and  the  provisions  of  sec- 
tion 144  of  the  Code  are  invoked  to  sustain 
this  point  That  section  provides  that  ac- 
tions "for  the  recovery  of  real  property,  or 
of  an  estate  or  interest  therein,  or  for  the 
determination  in  any  form  of  such  right  or 
interest"  etc  "must  be  tried  in  the  county 
in  which  the  subject  of  action  or  some  part 
thereof  is  situated."  In  the  first  place,  this 
is  not  an  action,  but  a  special  proceeding 
by  petition  for  the  appointment  of  a  trustee 
under  a  deed  in  place  of  the  original  trustee, 
who  is  dead.  And,  even  if  it  were  an  action, 
it  certainly  cannot  be  regarded  an  action  for 
the  recovery  of  real  estate,  or  of  an  estate 
or  interest  therein;  for,  if  it  were,  either 
party  could  demand  a  trial  by  Jury,  and  that 
certainly  could  not  be  demanded  in  a  case 
like  this.  But,  waiving  this,  the  present  pro- 
ceeding cannot  in  any  way  affect  the  land 
described  In  the  original  trust  deed,  as  the 
record  before  us  shows  that  such  land  has 
been  sold  in  accordance  with  the  terms  of 


that  deed,  and  the  claim  of  the  petitioner  is 
that  the  proceeds  of  such  sale  have  been 
reinvested  in  other  lands,  which  the  undis- 
puted testimony  shows  are  situate  in  the 
county  of  Dorchester.  So  that  In  any  view 
of  the  case,  it  is  manifest  that  the  second 
exception  cannot  be  sustained,  and  it  is 
therefore  overruled. 

The  third  exception,  relating  to  the  alleged 
domicile  of  the  appellant,  has  been  already 
disposed  of  by  what  has  been  said  in  con- 
sidering the  first  exception.  For  the  reasons 
there  set  forth,  the  third  exception  is  over- 
ruled. 

The  fourth  exception  raises  the  point  that 
there  'is  no  vacancy  in  the  office  of  trustee, 
for,  although  J.  H.  Cone,  the  person  appoint- 
ed by  the  deed,  is  dead,  yet  the  office  de- 
scended to  his  heirs.  This  exception  was  no 
doubt  intended  to  be  based  upon  the  allega- 
tions contained  in  the  second  paragraph  of 
appellant's  answer,  which  seems  to  be  in  the 
nature  of  a  plea  in  abatement  upon  the 
ground  of  defect  of  parties.  If  it  be  so  re- 
garded, it  is  defective,  in  that,  to  use  the 
phraseology  of  the  former  system  of  plead- 
ing, it  "does  not  give  the  plaintlif  a  better 
writ";  and  such  seems  to  be  the  rule  under 
the  present  system  of  pleading,  for,  in  speak- 
ing of  a  plea  in  abatement  for  the  nonjoinder 
of  proper  parties  defendant,  it  is  said  in  1 
Enc.  PL  &  Prac.  17:  "A  plea  In  abatement 
for  nonjoinder  should  give  the  names  of  the 
parties  omitted,  and  show  that  they  are 
alive,  and  within  the  Jurisdiction  of  the 
court,  and  within  reach  of  its  process." 
Now,  in  this  case  it  does  not  appear  from  the 
pleading  whether  the  deceased  trustee,  J.  H. 
Cone,  left  any  heirs;  nor,  if  he  did,  who  they 
are.  But  it  does  appear  from  the  testimony 
that  the  petitioner,  W.  F.  Cone,  was  the 
brother  of  J.  H.  Cone,  deceased,  and,  if  so, 
then  he  would  be  an  heir  if  the  deceased  left 
no  wife  or  children,  and  he  is  a  party  to  this 
case.  We  do  not  see,  therefore,  that  there 
ia  any  foundation  for  the  fburth  exception, 
and  It  must  be  overruled. 

The  fifth  exception  seems  to  make  the 
point  that  the  petitioner  "is  estopped  from 
taking  any  plan  to  substitute  a  new  trustee 
virtthout  first  carrying  out  the  provisions  fix- 
ed in  the  trust  deed  for  the  appointment  of  a 
new  trustee  in  the  place  of  J.  H.  Cone."  It 
is  quite  true  that  the  deed,  as  we  have  seen, 
does  provide  for  the  appointment  of  a  new 
trustee  by  the  Joint  action  of  the  petitioner 
and  the  appellant;  but,  if  such  Joint  action 
cannot  be  had  in  this  case,  as  seems  to  be 
the  case,  for  while  the  appellant  does  deny 
the  allegation  made  in  the  petition  that  "she 
declines  and  refuses  to  unite  with  your  peti- 
tioner for  [in?]  the  appointment  and  substi- 
tution of  another  trustee,"  yet  the  testimony 
shows  that  the  state  of  feeling  existing  be- 
tween this  man  and  wife,  who  are  now  sep- 
arated, is  such  that  it  would  be  hopeless  to 
expect  that  they  would  unite  in  appointing 
a  new  trustee.    Under  this  state  of  things^ 
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the  court  certainlj  bai  the  power  and  wUl 
ezerclee  It  by  appointing  a  trustee  in  place 
of  the  decreed  trustee*  for  it  is  a  maxim 
that  the  court  of  equity  will  never  allow  a 
trust  to  fail  for  want  of  a  trustee.  It  is 
true  that  upon  the  death  of  a  trustee,  in 
whom  real  estate  has  been  vested  by  a  deed 
or  other  instrument  ciieating  the  trust,  the 
office  and  estate  created  by  such  instrument 
descends  to  and  vests  in  the  heir  at  law  of 
the  trustee;  not  his  heirs  under  the  statute 
of  distributions,  which,  it  seems*  does  not 
apply  to  trust  estates,  but  his  heir  at  com- 
mon law.  Martin  v.  Price,  2  Rich.  Eq.  412 
(see  especially  the  opinion  of  Johnston,  Ch., 
beginning  at  page  468).  But  that  is  for  the 
purpose  of  preventing  the  fee  from  being  in 
abeyance,  and  it  might  be  a  grave  question 
whether  the  heir  at  law  in  such  a  case  could 
be  required  to  perform  the  duties  of  trustee. 
Be  that  as  It  may,  however,  the  case  of  Ex 
parte  Knust,  Bailey,  Eq.  489,  affords  ample 
authority  for  Just  such  proceedings  as  this, 
and  that  case  has  been  fully  recognized  In 
the  comparatively  recent  case  of  Sullivan  v. 
LatUner,  35  S.  O.  422,  14  S.  E.  933,  where  the 
late  Justice  McGowan,  in  delivering  the  opin- 
ion  of  this  court,  uses  this  language:  *'We 
know  no  reason  why,  in  case  qt  the  death  of 
a  trustee,  the  court  of  common  pleas.  In  the 
exercise  of  Its  equity  Jurisdiction,  may  not 
appoint  another  trustee  in  his  place,  with  all 
the  powers  and  duties  given  to  the  first,  at 
the  instance  of  the  cestui  que  trust,  and  that 
by  ex  parte  proceeding."  The  intervening 
case  of  Wallace  v.  Foster,  15  &  G.  214,  is  not 
In  conflict  with  this  view,  for  In  that  case 
the  question  was  whether  a  trustee  who  was 
atiU  living  could  be  removed  from  his  office, 
and  another  appointed  in  his  place,  by  an 
ex  parte  proceeding,  which,  as  Harper,  Ch., 
said.  In  Ex  parte  Knust,  could  not,  under  the 
English  practice,  be  done  except  by  bill,  to 
which,  of  course,  the  trustee  should  be  made 
a  party.  The  fifth  exception  must  likewise 
be  overruled.  The  Judgment  of  this  court  Is 
that  the  Judgment  of  the  circuit  court  must 
be  affirmed. 
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LAWTON  V.  SOUTH  BOUND  R.  CO. 

(Snpreme  Court  of  South  Carolina.     Sept  2D, 

1901.) 

AAILROAD  —  EMBANKMENT— WATER  COURSB^ 
OBSTRUCTION  — COMPLAINT  —  SUPFIOIENCT 
—  DISPOSITION  OF  APPEAL  —  SUBSEQUENT 
AMENDMENT. 

1.  Where  plaintiff  sues  a  railroad  company 
for  obstructing  a  ditch  which  drained  his  lands, 
but  fails  to  allege  that  the  ditch  was  a  natural 
water  course,  or  that  he  had  any  right  by  ^rant 
or  prescription  to  so  use  it,  his  complaint  is  in- 
sufficient, as  merely  alleging  the  damming  up 
of  surface  water,  for  which  no  action  lies. 

2.  Omissions  apparent  on  the  face  of  a  com- 
plaint may  be  amended  on  leave  granted  by 
the  drcnit  court  after  appeal  and  remittitur. 

Appeal  from  common  pleas  ^cult  court  of 
Hampton  county;   Townsend,  Judge. 
Action    by   W.    H.   Lawton   againat  the 


South  Bonnd  Baflroad  Oompanj*  Fkom  a 
Judgment  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.  Affirmed,  irlth 
leave  to  amend. 

Plaintiff's  complaint,  omitting  the  formal 
parts,  was  as  follows:  **Second.  Tliat  the 
plaintiff  herein  at  the  times  hereinafter 
mentioned  was,  and  Is  now,  a  citlaen  and 
resident  of  Hampton  county,  8.  Ol«  and  Is 
the  owner  of  a  large  tract  of  land  sitoateb 
lying,  and  being  In  the  said  county  and 
state.  Third.  That  said  defendant  railroad 
passes  over  and  through  the  plaintiff's  said 
tract  of  land,  and  near  thereto,  by  its  road- 
bed and  track.  Fourth.  That  <m  the  15th 
day  of  May,  1897,  and  on  other  dates,  de- 
fendant railroad,  by  Its  servants,  agents, 
lessees,  and  employes,  caused  an  embank- 
ment to  be  erected  near  the  thirty-eight  mile 
post  on  said  railroad,  in  Hampton  county, 
S.  C,  and  a  ditch  to  be  filled  In,  which  had , 
been  of  for  a  period  of  thirty  or  forty  years, 
and,  by  the  erection  of  said  embankment 
and  filling  in  of  said  ditch,  has  cut  off  the 
natural  drainage  of  a  large  part  of  plain- 
tiff's lands,  and  plaintiff  has  been  actually 
damaged  in  the  sum  of  $1,000.  Fifth.  That 
defendant  railroad  was  told  not  to  place  the 
said  embankment  so  as  to  obstruct  the  nat- 
ural drainage  of  plaintiff's  land,  and«  after 
embankment  was  built  under  protest  of 
plaintiff,  defendant  raUroad  was  notified  of 
damage  it  was  doing  plaintiff,  and  refused 
to  remove  the  same  or  make-  a  proper  open- 
ing. Sixth.  That,  before  embankment  was 
built  and  ditch  filled  in  by  defendant  rail- 
road, plaintifl's  lands  were  good  planting 
lands,  and  now  they  are  so  sobbed  with  wa- 
ter caused  by  the  obstruction  erected  by 
defendant  raUroad  that  they  are  wOTthless 
for  planting  lands,  and  have  heext  mined  by 
defendant  railroad,  causing  said  land  to  be 
worthless."  From  order  sustaining  demur- 
rer, plaintiff  appeals  on  following  exceptions: 
''First.  Because  the  circuit  Judge  erred  in 
deciding  that  the  complaint  of  plaintiff  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  dismissing  said  com- 
plaint, whereas  he  should  have  held  that  the 
pleadings  raised  a  question  of  fact  to  be 
determined  by  the  Jury,  as  to  whether  the 
embankment  which  had  been  erected  by  de- 
fendant company  was  necessaryfor  the  pro- 
tection of  defendant's  roadbed  and  right  of 
way.  Second.  Because  his  honor  erred  in 
deciding  tiiat  the  defendant  company  had 
the  right  to  close  up  a  ditch  which  had  been 
In  existence  thirty  or  forty  years,  and  which 
drained  the  planting  lands  of  plaintiff,  with- 
out defendant  first  showing  that  It  was  nec- 
essary to  close  up  such  ditch  for  the  protec- 
tion of  defendant  company's  roadbed.  Third. 
Because  of  error  in  deciding  that  defendant 
company  had  the  right  to  build  an  embank- 
ment over  and  across  the  natural  water 
course  which  drained  plalntttTs  lands,  and 
thereby  overflow  and  render  plaintiff's  lands 
worthleifts.    Fourth.  Because  of  error  in  de- 
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elding  that  the  ditch,  which  had  been  In  ex« 
Istence  for  thirty  or  forty  years  without  In- 
terruption, used  for  the  purpose  of  draining 
plaintiff's  land,  was  not  a  natural  water 
course,  or  had  become  so  by  lapse  of  time." 

W.S.  Smith,  for  appellant.  O.  J.  O.  Hut- 
son  and  James  W.  Moore,  fOT  respondent 

McIv!er,  0.  J.  (after  stating  the  facts). 
Inasmuch  as  the  question  presented  by  this 
appeal  arises  under  a  demurrer  to  the  com- 
plaint upon  the  ground  that  the  facts  stated 
therein  are  not  sufficient  to  constitute  a 
cause  of  action,  the  reporter  will  incorpo- 
rate in  his  report  of  the  case  a  copy  of  the 
complaint,  omitting  the  title,  the  first  para- 
graph, and  the  prayer  for  relief,  which  con- 
tain nothing  material  to  the  question  pre- 
sented. The  demurrer  was  sustained  by  his 
honor  Judge  Townsend  in  a  short  order,  not 
assigning  any  reasons  for  his  conclusion. 
B'rom  the  judgment  sustaining  the  demurrer 
the  plaintiff  appeals  upon  the  several 
grounds  set  out  In  the  record,  which  will 
likewise  be  incorporated  In  the  report,  omit- 
ting the  formal  parts. 

Substantially,  the  complaint  alleges  that 
the  plaintiff  is  the  owner  of  a  large  tract 
of  land  situate  in  the  county  of  Hampton,- 
state  of  South  Carolina,  over  and  through 
which  the  track  of  the  defendant's  railroad 
runs;  that  on  or  about  the  15th  of  May, 
1897,  the  defendant  "caused  an  embankment 
to  be  erected  near  the  thirty-eight  mile  post 
on  said  railroad.  In  Hampton  county,  S.  C, 
and  a  ditch  to  be  filled  in  which  had  been  of 
[here  some  word  or  words  have  been  omitted 
which  we  cannot  undertake  to  supply  by  con- 
jecture merely]  for  a  period  of  thirty  or 
forty  years,  and  by  the  erection  of  said  em- 
bankment and  filling  in  of  said  ditch  has 
cnt  off  the  natural  drainage  of  a  large  part 
of  plaintiff's  lands";  that  defendant  was 
notified  not  to  place  the  said  embankment 
80  as  to  obstruct  the  natural  drainage  of 
plaintifTs  lands,  and,  after  the  embankment 
was  constructed  under  protest  of  plaintiff^ 
defendant  was  notified  of  the  damage  it 
was  doing  to  the  plaintlfiT,  and  refused  to 
remove  the  same  or  to  make  a  proper  open- 
ing; that,  before  said"  embankment  was 
thrown  up  and  said  ditch  was  filled  in, 
plaintiff's  lands  were  good  planting  lands, 
and*  now  they  are  so  sobbed  with  water 
caused  by  the  obstruction  aforesaid  that 
they  are  worthless  for  planting  lands.  Be- 
fore passing  upon  the  specific  eiceptlons  up- 
on which  this  appeal  is  based,  it  will  be  well 
to  lay  down  certain  fundamental  and  well- 
established  principled  applicable  to  cases  of 
this  kind.     , 

The  obstruction  of  the  flow  of  surface 
water  and  the  waters  of  a  natural  water 
course  are  two  distinct'  and  very  different 
things,  and  ar^  attended  by  entirely  differ- 
ent consequence^.  The  former  Is  not  action- 
able, while  the  latter,.  If  resulting  in  dam- 
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age  to  an  adjoining  land  proprietor,  is  ac- 
tionable. In  this  state,  at  least,  it  is  well 
settled  that  the  common-law  rule  prevails, 
and  that  surface  water  is  regarded  as  a  com- 
mon enemy,  which  each  landed  proprietor 
may  keep  off  his  own  premises,  even  though 
by  so  doing  he  may  throw  or  keep  it  on  his 
neighbor's  premises.  Edwards  v.  Railroad 
Co..  39  S.  C.  472,  18  S.  B.  58,  22  L.  R.  A. 
246,  39  Am.  St  Rep.  746,  and  Baltzeger  v. 
Railway  Co.,  54  S.  C.  242,  32  S.  E.  368,— es- 
pecially the  latter,  where  Mr.  Justice  Gary 
goes  more  fully  into  the  question  than  was 
done  In  the  former  case.  And  in  this  re- 
spect a  railroad  company  stands  upon  the 
same  footing  as  an  individual  landed  pro- 
prietor. 24  Am.  &  Eng.  Enc.  Law,  950;  Ed- 
wards V.  Railroad  Co.,  supra.  It  is  material, 
therefore,  to  inquire  first  what  was  the  char- 
acter of  the  water  which  the  defendant  was 
charged  with  obstructing.  Was  It  surface 
water,  or  the  water  of  a  natural  water 
course?  To  determine  this  question,  it  is 
necessary  to  ascertain  the  characteristics  of 
these  two  kinds  of  waters,  and  what  are  the 
tests  by  which  the  one  may  be  distinguished 
from  the  other.  In  24  Am.  &  Eng.  Enc. 
Law,  at  page  896,  it  is  said:  "Surface  wa- 
ters are  waters  of  a  casual  and  vagrant 
character,  which  ooze  through  the  soil  or 
diffuse  or  squander  themselves  over  the  sur- 
face, following  no  definite  course.  They 
are  waters  which,  though  customarily  and 
naturally  flowing  In  a  knovm  direction  and 
course,  have  nevertheless  no  banks  or  chan- 
nels in  the  soil,  and  Include  waters  which 
are  diffused  over  the  surface  of  the  ground, 
and  are  derived  from  rains  and  melting 
snows;  occasional  outbursts  of  water,  which 
in  time  of  freshet  or  melting  of  snows  de- 
scend from  the  mountains  and  Inundate  the 
country;  and  the  moisture  of  wet,  spongy, 
.springy,  or  boggy  ground."  And  on  the  next 
page  or  the  same  valuable  work  it  Is  said: 
"The  distinguishing  features  of  surface  wa- 
ters are  purely  negative,  and  consist  in  the 
absence  of  the  distinguishing  features  which 
are  common  to  all  water  courses.  Hence 
it  is  that  the  courts  have  not  attempted  to 
give  any  complete  and  full  definition  of  sur- 
face waters.  The  question  that  has  arisen 
has  usually  been  whether  the  water  In  ques- 
tion was  surface  water  or  was  a  stream  or 
water  course.  If  It  has  the  characteristics 
of  a  water  course,  It  Is  usually  treated  as 
such,  and  Is  governed  by  the  rules  of  law 
applicable  to  water  courses.  If  the  charac- 
teristics of  a  water  course  are  absent,  It  is 
usually  treated  as  surface  water,  and  Is  gov- 
erned by  the  rules  of  law  applicable  to  sur- 
face waters.  To  constitute  a  water  course, 
there  must  be  a  stream  usually  fiowlng  In  a 
particular  dIr(E>ctlon,  though  it  need  not  flow 
continually.  It  may  sometimes  be  dry.  It 
must  flow  in  a  definite  channel,  having  a 
bed,  sides,  or  banks,  and  It  naturally  dis- 
charges itself  into  some  other  stream  or 
body  of  water.    It  must  be  something  more 
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thtjk  mere  varface  drainage  oyer  the  entire 
face  of  a  tract  of  land,  occasioned  by  un- 
usual freshets  or  other  extraordinary  caus- 
es." Again,  on  the  succeeding  page,  it  is 
said:  'It  is  essential  to  the  existence  of 
a  water  course  that  there  should  be  a  well- 
defined  bed  or  channel,  with  banks.  If 
these  characteristics  are  absent,  there  is  no 
water  course,  within  the  legal  meaning  of 
the  term.  Hence  natural  depressions  in  the 
land  through  which  surface  water  from  ad- 
Joining  lands  naturally  flows  are  not  water 
courses."  These  doctrines  thus  laid  down 
in  the  text  of  that  standard  work  are  fully 
supported  by  the  cases  cited  in  notes.  In- 
deed, one  of  the  cases  cited  (O'Connor  y. 
Railway  Co.,  62  Wis.  526,  9  N.  W.  287,  re- 
ported also  In  38  Am.  Rep.  754)  is  so  much 
like  the  present  case  in  some  of  its  features 
as  to  call  for  special  reference  to  it  There, 
as  here^  the  question  arose  cm  a  demurrer 
upon  the  ground  that  the  facts  stated  in  the 
complaint  were  not  sufficient  to  constitute  a 
cause  of  action,  upon  the  ground  that  there 
was  no  allegation  in  the  complaint  that  any 
stream  or  water  course  had  been  obstructed. 
On  the  contrary,  the  cause  of  action  stated 
In  the  complaint,  as  construed  by  the  court, 
was  that  the  defendant  had  filled  up  a  ditch 
in  constructing  its  roadbed,  through  which 
the  water  falling  on  the  plaintifTs  land  was 
accustomed  to  fiow.  That  case  is  also  perti- 
nent to  another  aspect  of  this  case,  which, 
though  not  presented  in  any  of  the  excep- 
tions, may  have  been  contemplated  by  the 
allegation  in  the  fifth  paragraph  of  the  com- 
plaint that  the  defendant  had  refused  to 
"make  a  proper  opening*'  in  the  embank- 
ment for  the  purpose  of  allowing  the  water 
to  pass  through  or- under  it  But  that  case, 
and  especially  the  authoritiee  therein  cited, 
shows  that,  if  the  water  obstructed  was  sur- 
face water,  then  the  defendant  was  under 
no  obligation  to  do  so,  and  hence  its  refusal 
to  do  what  was  not  required  by  law  would 
not  constitute  any  cause  of  action. 

We  next  propose  to  examine  the  allega- 
tion made  in  the  complaint  In  the  light  of 
the  foregoing  principles  of  law.  It  is  quite 
apparent  that  neither  the  terms  "surface  wa- 
ter" nor  "natural  water  courses"  are  used  in 
the  complaint,  but  that  alone  would  not  be 
conclusive  If  there  are  facts  alleged  which 
would  show  that  a  natural  water  course  was 
obstructed.  For,  if  there  are  no  such  facts 
alleged,  then,  under  the  authorities  above 
quoted,  the  water  which  was  obstructed  must 
be  treated  as  surface  water.  There  Is  no  al- 
legation that  there  was  "a  stream,  usually 
flowing  in  a  particular  direction,"  nor  la 
there  any  allegation  that  the  water  obstruct- 
ed flowed  'In  a  definite  channel,  having  a 
bed,  sides  or  bank,"  nor  is  there  any  alle- 
gation that  there  was  "any  well-defined  bed 
or  channel,  with  banks,"  through  which  the 
water  obstructed  was  accustomed  to  flow; 
and  this,  as  said,  '*is  essential  to  the  exist- 
ence of  a  water  cvunie."    Indeed,  there  la  not 


a  single  fact  alleged  from  which  an  Inference 
could  be  reasonably  drawn  that  the  water  In 
question  was  the  water  of  a  natural  water 
course.  On  the  contrary,  the  irresistible  infer- 
ence from  the  facts  stated  in  the  complaint  is 
that  the  water  obstructed  was  nothing  but 
surface  water,  which  was  drained  from  plain- 
tiff's land  by  the  ditch,— «  mere  artificial  chan- 
nel. No  lapse  of  time  could  invest  suc^  a 
channel  with  the  characteristics  of  a  natural 
water  course.  Looking  at  the  complaint 
alone,  it  would  seem  that  the  gravamen  of 
the  plaintiff's  claim  is  the  filling  up  of  the 
ditch  referred  to  In  the  fourth  paragraph  of 
the  complaint  If  so,  there  is  no  allegation 
that  the  ditch  or  any  part  thereof  was  on 
the  plaintiff's  land,  nor  is  there  any  allega- 
tion that  the  plaintiff  had,  either  by  grant  or 
prescription,  acquired  the  right  to  use  such 
ditch  as  a  means  of  .draining  his  lands,  and 
therefore  the  filling  up  the  ditch  would  not  af- 
ford him  any  cause  of  action. 

It  only  remains  to  consider  the  specific  ex- 
ceptions taken  in  support  of  this  appeal.  The 
first  and  second  exceptions,  raising  practical- 
ly the  same  point  may  be  considered  togeth- 
.er.  That  point  was,  no  doubt  based  upon 
what  was  said  in  the  ca^e  of  Edwards  v.  Rail- 
road Co.,  supra;  but  in  the  light  of  the  com- 
ments made  upon  that  case  in  the  subsequent 
case  of  Baltzeger  v.  Railway  Co.,  supra,  it  is 
manifest  that  those  exceptions  cannot  be  sus- 
tained. 

The  third  exception  la  based  upon  an  as- 
sumption which  was  wholly  unwarranted  by 
anything  that  appears  In  the  record  before 
us;  for  there  is  nothing  whatever  to  show 
that  the  circuit  judge  held  that  the  defendant 
"had  the  right  to  build  an  embankment^'  over 
and  across  the  natural  water  course  which 
drained  plaintiff's  land,  and  thereby  overflow 
and  render  plaintiff's  land  worthless. 

The  fourth  and  last  exception  cannot  be 
sustained,  for  there  is  no  allegation  of  any 
fact  tending  to  show  that  the  plaintiff  had 
acquired,  either  by  grant  or  prescription,  the 
right  to  use  the  ditch  as  a  means  of  draining 
his  lands;  for  there  Is  no  allegation  of  any 
adverse  use  made  either  by  plaintiff  or  any 
one  else  of  the  said  ditch  for  that  purpose, 
and  certainly  a  ditch— a  purely  artificial  chan- 
nel—cannot with  any  propriety  be  regarded 
as  a  natural  water  course. 

We  do  not  think,  therefore,  that  there  was 
any  error  in  sustaining  the  demurrer.  But 
this  court  is  always  reluctant  to  dismiss  a 
complaint  for  the  want  of  allegations  neces- 
sary to  show  that  plaintiff  has  a  cause  of  ac- 
tion, especially  where,  aa  in  this  case,  there  is 
a  manifest  omission  In  the  complaint  For 
while  it  is  true  that  cases  must  be  decided 
upon  the  facts  aa  they  appear  in  the  record, 
and  if  there  la  any  omission,  Inadvertoit  or 
otherwise,  in  such  record,  it  la  incumbent  up- 
on the  appellant  to  supply  the  same  before 
the  case  is  submitted  for  a  hearing;  yet  rec- 
ognizing the  fftct  that  every  person,  even  tba 
most  careful,  is  liable  to  make  mistakes  or 
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omlssioDB.  we  are  disposed  to  allow  the  appelr 
lant  the  opportunity,  If  he  can,  to  repair  such 
faults.  To  this  end,  we  will  allow  the  ap- 
pellant  an  opportunity  to  apply  to  the  circuit 
court  for  leave  to  amend  his  complaint  tf  he 
shall  he  so  adylsed. 

The  judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed,  with 
leave,  however,  to  the  plaintiff  to  apply  to  that 
court  for  permission  to  amend  his  complaint, 
provided  that  such  application  be  made  as 
soon  as  practicable  after  the  remittitur  is  Died 
in  that  court 

POPE,  J.  I  prefer  to  concur  in  the  result 
I  am  not  satisfied  that  a  water  course  Is  cor- 
rectly defined. 

QARY,  A.  J.,  concurs  In  the  result 


Cei  S.  C.  6C8) 

BARRETT  v.  MOISE  et  al. 

(Supreme  Court  of  South  Carolina.     Sept  25, 

1901.) 

APPEAL  —  EXCEPTIONS  —  SUFFICIENCT  —  IN- 
TERESTS OP  MINOR— BXAMINATION-^nmiS- 
DICTION  OF  MINOR-GUARDIAN  AD  UTBM— 
APPOINTMENT— RECORD— BVIDBNCB — DIREC- 
TION OF  VERDICT. 

1.  Bzceirtions  for  review  on  appeal,  assign- 
ing error  in  not  giying  requested  instructions, 
but  which  do  uot  disclose  what  instructions 
were  requested,  will  not  be  considered. 

2.  An  exception  to  a  charge  given  below 
which  merely  sets  oat  quotations  from  the 
charge  is  insufficient  and  will  be  disregarded. 

8.  The  interest  of  a  minor  will  be  examined 
on  appeal  without  regard  to  errors  committed 
bj  her  attorney  in  preparing  exceptions. 

4.  Where  the  father  and  general  guardian  of 
a  minor  under  14  accepts  service  of  a  summons 
and  complaint  against  the  minor,  and  also  of 
a  notice  requiring  an  application  for  the  ap- 
pointment of  a  guardian  ad  litem,  the  court 
thereby  obtains  jurisdiction  of  the  person  of 
the  minor,  though  the  acceptance  of  service  re- 
cites that  the  minor  does  not  reside  with  her 
father. 

5.  Where,  in  pnrsnance  of  a  notice  requiring 
the  appointment  of  a  guardian  ad  litem  for  a 
minor  defendant,  the  minor's  father  and  gen- 
eral guardian  files  a  petition  praying  that  a 
third  person  be  appointed  guardian  ad  litem, 
which  petition  is  granted,  and  an  order  ap- 
pointing sudi  guardian  is  made,  there  Is  a 
sufficient  appointment  of  a  guardian  ad  litem 
to  confer  Jnnsdiction  of  the  minor  on  the  conrCT 

6.  Where  all  the  evidence  in  a  case  is  record 
evidence,  and  there  is  no  testimony  to  impugn 
the  facts  appealing  of  record,  It  Is  proper  to 
direct  a  verdict. 

Appeal  from  common  pleas  circuit  court  of 
Sumter  county;  Townsend,  Judge. 

Action  in  partition  by  Little  Dora  Barrett, 
by  Penelope  Y.  Freeman,  her  guardian  ad 
litem,  against  Marion  Moise,  Henry  D.  Bar- 
rett, and  others.  From  Judgment  for  de- 
fendants, plalntifr  appeals.    Affirmed. 

A.  B.  Stuckey*  for  appellant  Lee  &  Moise^ 
for  appellees. 

McIVER,  a  J.  The  plaintiff  brought  this 
actiom  against  the  defendants  for  the  parti« 
tion  of  a  certain  tract  of  land  described  in 
the  complaint,  alleging  that  she  was  entitled 


to  an  undiylded  one-tenth  interest  In  tte 
said  land;  that  the  defendants  are  entitled 
to  the  remaining  nine-tenths  in  the  propor- 
tions set  out  in  the  complaint  The  defend- 
ants answered,  denying  that  the  plaintiff  has 
any  interest  whatsoever  In  the  said  land, 
and  alleging  that  they  are  the  absolute  own- 
ers in  fee  simple  of  the  said  land;  and  they 
go  on  to  allege  that  they  acquired  their  title 
under  an  order  made  by  the  court  of  equity 
for  the  sale  of  said  land,  in  a  case  wherein 
y.  G.  Barrett  and  Pauline  B.  Barrett  were 
plaintiffs,  and  John  K.  Barrett  and  others 
were  defendants.  The  issue  of  title  thus 
raised  by  the  pleadings  came  on  for  trial  be- 
fore his  honor  Judi^e  Townsend  and  a  Jury, 
and,  a  verdict  in  favor  of  the  defendants 
having  been  found,  Judgment  was  entered 
thereon.  From  this  Judgment  the  plaintiff 
appeals  upon  the  several  exc€y;>tions  set  out 
in  the  record. 

The  fli'st  five  exceptions,  not  being  taken 
in  conformity  to  Rule  5  of  this  oourt  (85  S. 
E.  v.),  might  well  be  disregarded,  for  they 
simply  impute  error  to  the  chrcult  Judge  in 
refusing  to  charge  certain  requests  submit- 
ted by  plaintiff,  without  setting  forth  In 
these  exceptions  what  were  the  requests; 
and,  what  is  more  important  none  of  them 
''contain  a  statement  of  the  proposition  of 
law  or  fact  which  it  is  desired  to  review,*' 
as  requhred  by  the  rule  referred  to.  The 
sixth  exception  is  open  to  the  same  objec- 
tion, for,  although  that  exception  does  con- 
tain a  copy  of  the  defendants'  third  request 
which  it  is  claimed  that  the  circuit  Judge 
erred  in  charging,  yet  it  does  not  contain 
any  distinct  proposition  of  law  or  fact  which 
appellant  claims  to  have  been  violated  by 
the  chai^ge.  The  eighth  exception,  which 
consists  of  nothing  more  than  an  extract 
from  the  charge  of  the  circuit  Judge,  and 
has  so  often  been  held  not  to  be  sufficient 
as  not  to  need  the  citation  of  any  authority, 
might  also  well  be  disregarded.  The  sev- 
enth exception,  however,  may  by  a  liberal 
construction  of  Its  terms  be  regarded  as 
sufficient  to  raise  the  question  whether  the 
circuit  Judge  erred  in  holding  that  the  fact 
that  the  late  Judge  Fraser  granted  the  or* 
der  for  the  appointment  of  a  guardian  ad 
litem  for  the  plaintiff  in  the  case  under 
which  the  land  was  ordered  to  be  sold,  and 
was  sold,  afforded  a  presumption  that  "ev- 
erything was  regular  up  to  that  appoint- 
ment" So,  also,  the  ninth  exception,  by  a 
like  liberal  construction,  may  possibly  be  re- 
garded as  sufficient  to  raise  the  question 
whether  the  circuit  Judge  erred  in  not  in- 
structing the  Jury  to  bring  In  a  verdict  fer 
the  plaintiff,  under  the  facts  disclosed  by  the 
record  whicli  bad'  been  offered  in  evidence. 
While  this  court  Is  always  reluctant  to  de- 
cide a  case  upon  technical  grounds,  yet  in 
this  case  we  would  be  less  reluctant  to  do 
■o,  because  from  the  ''case,"  as  prepared  for 
argument  here,  it  is  conceded  that  the  plaln- 
tUTs  name  does  appear  as  a  party  to  the 
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aetloii  of  Barrett  ▼.  Barrett,  under  which  the 
sale  of  the  land  In  qneetion  was  made 
through  which  defendants  claim;  and  it  also 
there  appears  tbat  the  land  was  sold  for  a 
fnll  and  fair  price,  and  that  the  share  of  the 
plaintiff  In  the  proceeds  of  such  sale  was 
received  and  receipted  for  by  her  general 
guardian,  who  was  her  own  father,  and 
hence  the  plaintiff  has  no  just  ground  of 
complaint.  For,  also,  though  It  is  stated  in 
the  argument  of  counsel  for  appellant  "that 
the  property  in  question  was  sold  soon  after 
she  [the  plaintiff]  inherited  it;  that  the  mas- 
ter paid  over  the  money  to  the  father  and 
guardian,  who  had  given  only  a  |400  bond 
for  the  purpose  of  receiving  the  rents  of  the 
plantation,  which  bond  was  never  Increased, 
he  having  paid  out  most  of  the  1,800  and 
odd  dollars  soon  after  receiving,  checking  on 
It  as  guardian,  in  part  payment  of  another 
plantation  bought  for  and  in  the  name  of 
his  second  wife,  no  blood  relation  to  the 
plaintiff,  which  has  been  lost  to  her  by  a 
foreclosure,**  whereby,  as  counsel  says,  **the 
plaintiff  has  derived  no  benefit  whatever 
from  her  inheritance,  and  there  Is  scarcely 
room  to  hope  tor  a  cent  except  under  this 
proceeding,**— yet,  in  the  first  place,  we  re> 
mark  that  under  the  wise,  salutary,  and 
well-settled  rule,  this  court  is  not  at  liberty 
to  consider  any  facts  which  appear  only  in 
the  argument  of  counsel;  and,  in  the  second 
place,  even  if  we  were  at  liberty  to  con- 
sider these  statements  of  counsel,  we  are  at 
a  loss  to  perceive  by  what  rule  of  good  mor^ 
als  the  defendants,  who  have  in  good  faith 
paid  their  money  for  property  sold  under 
the  order  of  a  court  of  equity,  should  be  re- 
quired to  make  good  any  losses  which  the 
plaintiff  may  have  sustained  by  the  fault  or 
misconduct  of  others,  and  to  which  it  is  not 
alleged  or  even  intimated  that  the  defend- 
ants in  any  way  contributed.  Still;  as  the 
rights  of  a  minor  are  involved,  we  will  not 
decline  to  consider  the  case  without  regard 
to  any  fault  in  the  manner  in  which  the  ex- 
ceptions have  been  taken;  for  a  minor  has 
the  right  to  insist  upon  his  strict  legal  rights, 
and,  if  the  plaintiff  has  been  deprived  of  her 
interest  in  the  land  in  question  by  any  want 
of  compliance  with  the  strict  requirements 
of  the  law,  she  should  be  protected.  We 
will  therefore  proceed  to  consider  the  ques- 
tions which  are  thus  stated  by  counsel  for 
appellant  in  his  argument  here:  "(1)  Did 
the  court  acquire  Jurisdiction  of  Little  Dora 
Barrett  In  the  case  of  Barrett  v.  Barrett  by 
the  service  of  the  summons  as  required  by 
law?  (2)  Was  a  guardian  ad  litem  properly 
and  legally  appointed  for  her  after  the  serv- 
ice of  the  notice  for  that  purpose,  as  re- 
quired by  law,  so  as  to  give  authority  to 
proceed  to  order  a  sale  of  the  land?'* 

▲b  to  the  first  question,  we  do  not  see  how 
It  Ifl  possible  to  have  a  doubt  The  record 
of  the  case  under  which  the  land  in  question 
was  sold  by  the  order  of  the  court,  as  set 


out  In  the  ^'ease^  as  prepared  for  argument 
here,  shows  aflBrmatlvely  that  the  plaintiff 
herein  was  personally  served  with  the  sum- 
mons in  that  aotion,  and  also  that  Q.  M.  Bar- 
rett, the  father  and  general  guardian  of  the 
plaintiff  herein,  accepted  service  of  the  said 
summons,  and  also  of  the  notice  attached 
thereto,  requiring  an  application  tot  the  ap- 
pointment of  a  guardian  ad  litem,  which  was 
addressed  to  all  the  minors,  including  the 
plaintiff  herein,  and  also  to  G.  M.  Barrett, 
the  father  and  general  guardian  of  the  said 
plaintiff.  The  fact  that  the  said  G.  M.  Bar- 
rett, in  his  acceptance  of  service,  recites  that 
certain  of  the  minors,  not  including  the  said 
plaintiff,  resided  with  him,  and  the  further 
fact  that  in  the  address  of  this  notice,  after 
the  name  of  G.  M.  Barrett,  ;the  following 
words  are  added,  ''with  whom  all  the  infant 
defendants  reside,  except  Little  Dora  Bar- 
rett, and  to  Mrs.  Penelope  Freeman,  with 
whom  Little  Dora  Barrett  resides,**  cannot 
affect  the  question;  for  the  fact  still  re- 
mains that  G.  M.  Barrett  the  father  and 
general  guardian  of  the  plaintiff  herein,  was 
served  with  the  summons,  and  also  with  the 
notice  requiring  an  application  for  the  ap- 
pointment of  a  guardian  ad  litem  for  all  the 
minors;  and  this  was  a  full  compliance  with 
all  the  requirements  of  the  statute^  and 
therefore  there  can  be  no  doubt  that  the 
court  did  acquire  jurisdiction  of  the  plaintiff 
herein  in  the  action  under  which  the  land 
was  sold.  See  Faust  v.  Faust  81  S.  OL  578^ 
10  S.  B.  262,  and  the  very  recent  case  of 
Kennedy  v.  Williams,  60  S.  0. 878,  38  S.  SL  8, 

As  to  the  second  question  there  Is  as  little 
doubt.  Without  repeating  what  has  already 
been  said  as  to  the  acceptance  of  service  of 
the  notice,  the  "case"  shows  that  In  pursu- 
ance of  such  notice  the  said  G.  M.  Barrett, 
the  father  and  general  guardian  of  the  plain- 
tiff herein,  duly  filed  his  petition  praying 
that  one  James  D.  Graham  be  appointed 
guardian  ad  litem  for  certain  of  his  infant 
children,  among  whom  was  the  plaintiff 
herein,  and  that  the  late  Judge  Fraser,  upon 
hearing  said  petition,  granted  an  order  ap- 
pointing the  said  Graham  guardian  ad  litem 
for  the  said  plaintiff.  What  more  could  be 
required,  we  are  at  a  loss  to  conceive. 

We  are  therefore  of  opinion  that  the  plain- 
tiff herein  was  duly  made  a  party  to  the 
action  of  Barrett  v.  Barrett  under  which  the 
land  In  question  was  sold,  and  that  a  guard- 
ian ad  litem  of  said  plaintiff  was  duly  ap- 
pointed to  represent  the  Interests  therein, 
and  hence  she  is  bound  by  the  decree  and 
Judgment  made  in  that  case.  Inasmuch  as 
all  these  facts  upon  which  the  case  turned 
appeared  on  the  record,  and  there  was  no 
testimony  whatever  to  impugn  the  facts 
there  appearing,  there  was  no  error  on  the 
part  of  the  circuit  judge  in  directing  a  ver- 
dict for  the  defendants  tn  this  case. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  afitoned. 
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GRESWELL  et  ax.  v.  SMITH. 

(Supreme  Court  of  South  Carolina.     Oct  8, 

1901.) 

DBED  — ACCOMPANYING  1»KASB  —  MCmTGAOB- 
8BIZURB  OP  CROPS— RENT— CLAIM  BY  THIRD 
PBRSON— LANDLORD'S  TTTLB— CONBTABLB  — 
DBFBNSB. 

1.  Where  a  conToyance  la  absolute  on  ita 
face,  and  it  appears  tbat  it  was  made  to  can- 
cel an  existing  mortgage  debt,  and  that  the 
grantor  paid  rent  under  a  lease  executed  to 
him  contemporaneously  by  the  grantee,  it  is 
error  to  instruct  that  the  deed  constituted  mer^ 
ly  a  mortgage. 

2.  A  constable  who  has  seised  crops  under 
a  rent  lien  attachment  may  set  up  title  in  the 
landlord  for  whom  he  seized  as  a  defense  to  a 
suit  by  a  third  party  who  claims  the  proceeds 
of  the  crops. 

Appeal  from  common  pleas  circuit  court 
of  AbberiUe  county;  Aldrich,  Judge. 

Action  for  proceeds  of  crop  seized  under 
rent  lien  by  Thomas  V.  CresweU  and  Jane 
Oreswell  against  Robert  Sinith.  From  Judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed. 

Sheppards  ft  Grler  and  Parker  ft  Greene, 
for  appellant  Wm.  N.  Oraydon,  for  appel- 
lees. 


JONES,  J.  The  defendant,  as  constable 
for  Magistrate  Price  in  Abbeville  county, 
seized  two  bales  of  cotton  as  the  property  of 
Henry  Cox  by  virtue  of  a  warrant  issued 
by  said  magistrate  under  an  agricultural 
lien  for  rent  at  the  Instance  of  A.  T.  Robin- 
son, claiming  as  landlord.  The  tenant.  Cox, 
raised  no  question.  The  plaintiffs,  however, 
appeared  before  the  magistrate,  and  claim- 
ed that  the  cotton  should  be  turned  over  to 
them  for  rent,  as  owners  of  the  premises, 
under  an  issue  framed  by  the  magistrate  be- 
tween the  Creswells  and  Robinson,  the  jury 
found  In  favor  of  Robinson's  claim,  but  on 
appeal  to  the  circuit  court  these  proceedings 
were  set  aside,  and  the  case  remanded  to 
the  magistrate,  the  court  holding  that  the 
magistrate  had  no  right  to  try  such  issue  in 
such  proceedings,  and  that  the  Creswells 
should  proceed  by  summons  and  complaint 
No  appeal  was  taken  from  that  Judgment 
This  action  was  then  commenced  by  the 
plaintiffs  to  recover  of  the  defendant  Smith, 
damages  equal  to  the  proceeds  of  the  sale  by 
him  of  the  said  cotton  so  seized,  amounting 
to  $52.  The  case  was  tried  before  Judge 
Aldrich  and  a  Jury.  The  Jury  found  a  ver- 
dict for  the  plaintiffs,  and  from  the  Judg- 
ment thereon  is  this  appeaL 

The  only  witness  examined  in  the  case 
was  the  plaintiff  T.  V.  Creswell,  who  testi- 
fied substantially  tbat  the  land  belonged  to 
his  wife,  Jane  Creswell;  tbat  they  were  In 
possession  of  it;  that  they  rented  land  to 
the  said  Henry  Cox  for  the  year  1808,  Includ- 
ing the  40  acres  hereinafter  referred  to,  for 
1,000  pounds  of  lint  cotton;  that  when  he 
went  to  collect  the  rent  in  the  fall  of  1808 
-cox  refused  to  give  the  cotton   up;    that 


thereafter  the  defendant,  Smitli,  selied  the 
two  bales  of  cotton,  and  sold  It    On  the 
cross-examination,  the  execution  thereof  be- 
ing admitted,  defendant's  counsel  read  and 
introduced  In  evidence  a  deed  by  Jane  B. 
CresweU, .  dated  March  11,  1898,  conveying 
to  A.  T.  Robinson  and  Thomas  M  Dendy, 
their  heirs  and  assigns,  a  tract  of  land,  con- 
taining 40   acres,    described   therein.    The 
deed  recites  that  it  was  "In  consideration  of 
the  sum  of  $240.36,  to  me  in  hand  paid,** 
etc    The  deed  further  recites  that  '^ere  is 
no  subsisting  lien  of  any  kind  whatever" 
upon  said  premises.    Defendant  at  the  same 
time  Introduced  in  evidence,  executed  on  the 
same  day  of  the  execution  of  the  deed,  the 
following  Indenture  between  A.  T.  Robinson 
and  T.  M.  Dendy,  of  the  first  part  and  Jane 
B.  Oreswell  and  T.  V.  CresweU,  of  the  sec- 
ond part:    "State  of  South  CaroUna,  Abbe- 
vUle  County.    This  Indenture,  made  and  en- 
tered into  this  day  between  A.  T.  Robinson 
and  T.  M.  Dendy,  of  the  first  part  and  Mrs. 
Jane  B.  CresweU  and  T.  V.  Creswell,  of  the 
second  part    witnesseth:    First  That  the 
party  of  the  first  part*  have  this  day  bought 
a  certain  parcel  of  land  firom  the  party  of 
the  second  part  for  and  in  consideration  of 
the  party  of  the  first  part  paying  to  the  par- 
ty of  the  second  part  the  sum  of  $242.86; 
said  amount  being  the  amount  of  a  certain 
note  and  mortgage  given  by  Mrs.  Jane  B. 
Oreswell  to  the  parties  of  the  first  part  on 
the  12th  day  of  May,  1891,  with  Interest  to 
date.    Second.  That  the  parties  of  the  first 
part  have  this  day  leased  unto  the  party  of 
the  second  part  the  said  parcel  of  land,  said 
to  contain  forty  acres,  more  or  less,  for  a 
term  of  Ave  years,  for  and  in  consideration 
of  the  party  of  the  second  part  paying  to  the 
party  of  the  first  part  the  sum  of  $30  for 
each  year,  which  amount  shall  be  due  and 
payable  on  or  before  the  first  day  of  No- 
vember of  each  year.    Third.  That  ft  is  fur- 
ther agreed  by  the  parties  of  the  second  part 
that  if  they  shall  for  any  cause  or  reason 
refuse  or  fall  to  pay  the  said  stipulated  rent 
of  $80  as  It  shaU  become  due  and  payable, 
then  this  lease  shall  be  considered  as  can- 
celed, and  no  longer  in  force.    And  the  par- 
ty of  the  first  part  shaU  have  the  right  to 
take  possession  of  the  said  parcel  of  land  on 
the  first  day  of  January  following  the  fail- 
ure to  pay  the  annual  rent  as  it  shall  fall 
due.    Fourth.  That  it  is  also  further,  agreed 
by  the  parties  of  the  first  part  that  If  the 
said  parties  of  the  second  part  shall  at  any 
time  within  the  said  five  years  for  which  the 
land  is  leased  pay  or  cause  to  be  paid  to  the 
parties  of  the  first  part  the  amount  of  the 
purchase  money  of  the  land,  $240.36,  with  in- 
terest at  eight  per  cent,  they  hereby  obli- 
gate and  bind  themselves,  their  heirs  and 
assigns,  to  make  good  knd  perfect  tities  to 
the  party  of  the  second  part  and  to  accept 
any  amount  that  shaU  have  been  paid  as 
rent  as  part  payment  of  the  purchase  money 
and  interest  that  may  be  due  on  same  when 
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the  paymeiit  shall  be  offered.*'  Creswell 
testified  that  he  had  paid  rent  for  the  years 
1883,  18d4,  1895,  and  1896;  that  he  paid  no 
rent  for  1897;  that  In  the  spring  of  1898, 
Jim  Dendy,  a  brother  of  Thos.  M.  Dendy, 
named  In  the  deed,  who  was  then  dead, 
agreed  to  give  him  'the  papers"'  for  $75; 
that  Robinson  would  not  agree  to  a  settle- 
ment. Mrs.  Creswell,  the  grantor,  did  not 
testify  at  all.  Defendant  moved  for  a  non- 
suit on  the  grounds  that  Robinson  and  Den- 
dy were  the  owners  of  the  premises,  that 
the  lease  to  the  Greswells  had  expired,  and 
that  plaintifTs  had  entirely  failed  to  show 
any  title  in  themselves  in  the  40-acre  tract, 
or  any  right  to  the  rent  of  the  same;  but 
that,  on  the  contrary,  the  testimony  showed 
that  Robinson  and  Dendy  were  entitled  to 
the  rental  thereof  for  the  year  1898.  The 
circuit  court  refused  the  nonsuit,  construing 
the  papers  above,  in  connection  with  the 
testimony,  as  a  mortgage.  Upon  this  ruling 
defendant's  counsel  said  he  would  ofTer  no 
testimony,  and  that  he  would  allow  a  ver- 
dict without  offering  any  testimony.  The 
court  instructed  the  jury  **that  said  deed 
was  in  law  nothing  but  a  mortgage, .  and 
gave  them  [Robinson  and  DendyJ  no  right  to 
collect  rents."  The  practical  question  be- 
fore us  Is  whether  the  court  erred  In  so  con- 
struing the  papers  in  evidence.  We  thinls 
the  court  erred  in  this.  While  it  is  true  that 
a  deed  absolute  on  its  face  may  be  shown  in 
equity  to  be  a  mortgage,  the  evid^ice  should 
be  clear  to  that  effect  In  this  case  there 
was  no  evidence  that  the  parties  Intended 
otherwise  than  expressed  in  the  papers.  By 
these  it  Is  clear  that  the  parties  intended 
an  absolute  conveyance,  with  an  aj^eement 
to  lease  and  recovery  upon  the  payment  of 
a  specified  sum.  The  consideration  of  the 
deed  was  the  cancellation  of  the  then  exist- 
ing mortgage  debt  In  the  absence  of  pos- 
itive evidence,  it  Is  unreasonable  to  suppose 
that  the  parties,  having  already  a  mortgage, 
should  merely  intend  to  substitute  another 
for  the  same  amount  It  is  shown  in  Hodge 
V.  Weeks,  31  S.  C.  281,  9  a  E.  953,  which 
quotes  with  approval  from  3  Pom.  Eq.  Jur. 
1195,  that  the  fundamental  characteristic  of 
a  mortgage  Is  that  it  is  a  security  for  a 
debt  that  a  debt  is  essential  to  a  mortgage. 
In  this  case  the  mortgage  debt  was  extin- 
guished by  the  conveyance,  and  no  liability 
remained  on  said  debt  whicu  Robinson  and 
Dendy  could  enforce.  The  Greswells  did 
not  agree  to  pay  anything  absolutely  except 
the  stipulated  rent  which  is  wholly  incon- 
sistent with  the  view  that  they  retained  ti- 
tles to  the  premises.  The  case  of  Brown  v. 
Banlc,  65  &  a  70,  32  S.  E.  816,  shows  that 
in  the  absence  of  clear,  unequivocal,  and 
convincing  evidence  the  presumption  will 
prevail  that  a  deed  of  conveyance  is  what 
on  its  face  it  appears  to  be.  The  indenture 
of  same  date  in  all  its  provisions  is  consist- 
ent with  the  deed  absolute  on  its  face,  and 
there  is  no  extrinsic  evidence  to  the  con- 


trary. Responding  to  certain  grounds  upon 
which  respondents  seek  to  sustain  the  Judg- 
ment, we  hold:  (1)  That  the  defendant  had 
the  right  to  avail  himself  of  the  defense  that 
Robinson  was  the  real  landlord  in  defeat  of 
the  claim  set  up  by  plaintiff.  (2)  To  this 
end  it  was  proper  to  allow  the  deed  and  in- 
denture to  be  introduced  in  evidence  after 
execution  admitted.  (3)  The  deed  being  an 
absolute  conveyance,  and  the  lease  having 
expired  either  at  the  end  of  1897  by  the  de- 
fault in  paying  the  stipulated  rent  of  that 
year,  or  on  March  11,  1896,  the  termination 
o£  the  five-year  limit  of  the  lease,  the  plain- 
tiffs were  not  entitled  to  the  rent  due  for 
the  year  1898,  especially  as  against  one  hold- 
ing at  the  instance  of  the  true  owner.  We 
do  not  direct  a  nonsuit  because  it  appear- 
ed that  Cox  rented  land  of  the  plaintiffs 
outside  the  40-acre  tract  and  it  does  not 
clearly  appear  whether  the  cotton  seized  was 
wholly  grown  upon  said  40-acre  tract  We 
set  aside  the  verdict  and  Judgment  thereon 
because  of  the  ruling  and  charge  that  the 
deed  in  question  was  a  mortgage,- and  that 
Robinson  and  Dendy  had  no  right  to  collect 
rent  The  Judgment  of  the  circuit  court  is 
reversed,  and  the  case  remanded  for  a  new 
trial. 


(a  s.  G.  65e) 

JONES  V.  CHARLESTON  ft  W.  0.  RY.  CO. 

(Supreme  Court  of  South  Carolina.     Sept  23, 

1901.) 

RAILROAD  —  FOOT  PASSENGER  —  DEATH  —  U- 
CBNSEBI— EVIDENCE— ADMISSIBIUTY — 8UFPI- 
GIBNCY  —  INSTRUCTIONS  *  MODIFICATION  — 
PROPRIETY. 

1.  In  an  action  against  a  railroad  company 
for  negligently  causmg  the  death  of  plaintifirs 
intestate,  evidence  of  the  ase  of  the  railroad 
as  a  footway  with  the  company's  consent  is 
admissible  to  show  that  defendant  was  requir- 
ed to  exercise  care  towards  decedent 

2.  Eridence  in  an  action  against  a  railroad 
company  for  negligently  causing  the  death  df 
plaintiff's  intestate  that  the  roadbed  was  used 
as  a  footway  by  the  public  with  the  company's 
acquiescence;  that  the  train  which  struck  de- 
cedent was  running  backward,  on  a  dark  night, 
at  from  6  to  10  luiles  per  hour,  without  rear- 
end  lights,  lookout,  or  warning  of  any  kind; 
and  that  deceased  was  killed  on  a  trestle, 
which  she  was  then  using  as  a  footway.— is 
sufDcient  to  justify  the  refusal  of  a  nonsuit 

3.  A  person  walking  on  a  railroad  track  in  a 
populous  portion  of  uie  city,  which  track  the 

Siblic  is  accustomed  to  use  as  a  footway  with 
e  railroad  company's  acquiescence,  is  not  a 
trespasser,  but  a  licensee. 

4.  Where  disputed  facts  are  stated  as  illus- 
trations of  the  law,  but  not  in  a  hypothetical 
manner,  the  charge  is  on  the  facts. 

5.  Negligence  being  a  mixed  question  of  law 
and  fa<^  it  Is  error  to  instruct  that  a  certain 
state  of  facts  will  or  will  not  constitute  negli- 
gence. 

6.  In  an  action  against  a  railroad  company 
for  negligently  killing  plaintifTs  intestate  it  is 
error  to  add  to  the  correct  definition  of  con- 
tributory negligence,  ^'unless  the  railroad  com- 
pany could  have  avoided  injuring  her  notwith- 
standing her  negligence.*" 


»9 


Appeal  from  common  pleas  circuit  court  of 
Anderson  county;  Aldrich,  Judge. 


B.  a) 


JONES  y.  CHARLESTON  ft  W.  C.  BY.  CO. 
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Action  for  damages  for  kUling  Susan  V. 
Jones,  by  her  administrator,  J.  L.  Jonea, 
against  the  Charleston  &  Western  Carolina 
Railway  Company.  From  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

B.  F.  Whltner  and  S.  J.  Simpson,  for  ap- 
pellant Bonham  ft  Watklns  and  Qnattle- 
baum  ft  Cochran*  for  appellee. 

JONES,  J.  This  Is  an  action  for  damages 
for  personal  Injury  resulting  In  the  death  of 
plaintiff's  intestate  through  defendant's  al- 
leged negligence  In  operating  its  train  of 
cars  at  Anderson,  S.  C,  and  the  appeal  comes 
up  from  a  Judgment  on  verdict  In  favor  of 
the  plaintiff. 

The  first,  second,  and  third  exceptions  re- 
late to  the  admissibility  of  certain  testimony. 
Over  the  objection  of  defendant,  witnesses 
were  allowed  to  testify  that  the  railroad 
track  of  the  defendant  company  from  the  de- 
pot station  to  the  Orr  Cotton  MiUs,  on  which 
plaintiff's  Intestate  was  injured,  was  used  by 
persons  without  objection  on  the  part  of  the 
defendant  Appellant,  In  the  first  exception^ 
alleges  that  this  was  error,  because  the  track 
was  not  a  traveled  way  where  said  Intestate 
had  a  right  to  be.  Conceding  that  the  evi- 
dence was  wholly  Insufildent  to  establish 
that  the  track  at  the  place  of  the  Injury  was 
a  traveled  place,  where  the  public  had  a  legal 
right  to  travel,  the  testimony  was  admissible 
for  what  It  was  worth  on  the  Issue  raised  In 
the  pleadings  whether  persons  were  accus- 
tomed to  use  the  track  as  a  walkway  with 
the  consent  or  acquiescence  of  the  defendant 
and  for  the  purpose  of  showing  the  circum- 
stances which  called  for  the  exercise  of  care 
on  the  part  of  the  defendant  The  second 
exception  was  not  pressed,  and  need  not  be 
noticed.  The  third  exception  assigns  error 
in  admitting  In  evidence  an  ordinance  of  the 
city  of  Anderson  making  It  unlawful  for  any 
moving  engine  or  train  of  cars  to  cross  any 
street  of  the  dty  at  a  rate  of  speed  faster 
than  four  miles  an  hour,  and  making  it  the 
duty  of  the  persons  in  control  to  ring  a  bell 
for  at  least  50  yards  Immediately  before 
reaching  such  crossing,  when  it  appeared  that 
the  injury  did  not  occur  at  a  crossing.  There 
does  not  appear  In  the  ''case"  any  basis  for 
this  exception.  The  ordinance  was  set  out 
in  the  pleading,  and  when  proof  was  being 
offered  defendant's  counsel  said,  "We  admit 
the  ordinance  as  set  out  in  the  pleading."  It 
does  not  appear  that  a  motion  was  attempted 
to  be  made  to  strike  out  the  ordinance  from 
the  evidence  after  the  refusal  of  the  motion 
for  nonsuit  and  that  It  was  agreed  by  coun- 
sel that  this  motion  should  be  taken  up  after 
the  dose  of  the  testimony;  but  we  do  not 
find  that  such  motion  was  ever  taken  up,  or 
ever  ruled  upon  by  the  drcuit  court 

The  fourth  exception  alleges  error  in  tiie 
refusal  of  the  nK>tlon  for  nonsuit  which  mo- 
tion was  based  on  the  ground  that  the  evl«i 
dence  showed  that  the  plaintiff's  intestate 


was  a  trespasser  when  Injured,  and  there 
was  no  evidence  of  gross  or  willful  miscon- 
duct of  the  defendant  In  the  management  of 
its  train.  The  general  rule  undoubtedly  is 
that  a  railroad  company  owes  no  duty  to  a 
bald  trespasser  on  Its  track,  except  not  to 
do  him  any  wanton  or  willful  injury.  Small- 
ey  V.  Railway  Co.,  67  S.  0.  248,  85  S.  E.  489, 
and  authorities  therein  dted.  Ordinarily, 
the  mere  failure  to  keep  a  lookout  for  adult 
trespassers  that  may  be  on  the  track  is  not 
evidence  of  negligence  to  the  trespasser,  be- 
cause negligence  Involves  a  breach  of  duty 
to  the  Injured  person,  and  the  railroad  com- 
pany owes  no  such  duty  to  the  adult  tres- 
passer. It  is  the  trespasser's  duty  to  look 
out  for  himself,  and  to  give  the  railroad  com- 
pany a  dear  track  by  getting  out  of  the'  way. 
If,  however,  the  servants  of  the  railroad  com- 
pany should  discover  a  trespasser  upon  the 
track,  and  should  then  fall  to  use  ordinary 
care,  under  the,  drcumstances,  to  avoid  run- 
ning him  down,  this  would  be  evidence  from 
which  a  Jury  might  Infer  that  the  injury  wka 
the  result  not  of  mere  Inadvertence,  but  of 
a  conscious  failure  to  observe  due  care,  or  of 
wantonness  or  willfulness.  In  this  case,  how- 
ever, the  complaint  alleged  that  the  track 
where  the  Injury  occurred  "traverses  a  popu- 
lous part  of  the  dty  of  Anderson,  and  Is 
much  frequented  by  people  passing  to  and 
fro  along  said  railway,  which  fact  was  wdl 
known  to  the  defendant  and  its  agents,  serv- 
ants, and  employes,"  and  there  was  some 
evidence  tending  to  establish  such  allegations, 
which  made  it  pn^er  to  submit  the  case  to 
the  Jury.  If  such  allegations  be  true,  then 
the  circumstances  were  such  as  to  call  for  a 
higher  degree  of  care  to  avoid  injury  than 
if  plaintiff  were  a  bald  trespasser.  Bven 
though  the  use  of  the  track  by  the  public  as 
a  walkway  was  not  for  such  length  of  time 
nor  of  such  character  as  to  give  a  legal  right 
to  so  use  the  track,  and  even  though  the  evi- 
dence f dl  short  of  showing  any  positive  con- 
sent of  such  use  by  the  company,  yet  If  there 
was  evidence  tending  to  show  knowledge  of 
an  acquiescence  in  such  use  without  protest 
such  evidence  would  tend  to  show  that  the 
railroad  company  had  much  reason  to  ex- 
pect the  presence  of  persons  upon  the  track, 
who  were  there  not  as  bald  trespassers,  but 
using  It  with  the  knowledge  and  acquiescence 
of  the  company.  Under  such  drcumstances 
it  would  be  the  duty  of  the  railroad  company 
to  keep  a  reasonable  lookout  er  to  give  warn- 
ing of  the  approach  of  the  train,  or  generally 
to  observe  ordinary  care,  under  the  drcum- 
stances, to  avoid  injury.  The  evidence  tend- 
ed to  show  that  on  Decemoer  26,  1800,  the 
plaintiff's  Intestate,  with  her  husband  and 
two  children,  were  passengers  on  defendant's 
train  from  Starr  to  Anderson;  that  the  plain- 
tiff, with  his  family,  resided  at  the  Orr  Cot- 
ton Mills,  which  Is  something  over  a  mile 
south  from  the  station  at  Anderson,  and  situ- 
ate near  the  defendants  track;  that  before 
the  train  reached  the  Orr  Cotton  Bfills  the 
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idaintiff  or' her  husband  requested  the  con-  ] 
ductor  to  put  thexn  off  at  the  mill,  but,  as  It 
was  against  his  orders,  the  conductor  de- 
clined to  do  so.  The  train  reached  the  star 
tion  at  Anderson  after  dark«  On  arrival  the 
plaintiff,  with  her  husband  and  two  children 
and  two  other  ];>ersons,  left  the  train,  and 
started  back  down  the  track  to  the  Orr  Got- 
ton  Mills.  As  stated,  there  was  evidence 
tending  to  show  that  the  track  was  constant- 
ly used  by  the  public  with  the  knowledge  of 
the  defendant  company.  There  was  a  way  by 
streets  from  the  station  to  the  cotton  mills, 
but  the  route  down  the  track  was  ccmsid- 
erably  nearer.  The  night  was  dark  and  cold, 
and  the  wind  was  blowing  hard.  Some  10 
minutes  after  arrival,  the  train,  as  usual,  was 
being  backed  down  the  track  towards  the 
Orr  Cotton  Mills,  for  the  purpose  of  shifting, 
it  being  customary  in  shifting  for  the  train 
to  be  backed  about  six  car  lengths  beyond  a 
trestle  about  330  yards  south  of  West  Market 
street,  near  which  is  the  station.  This  trestle 
is  56  yards  below  Reed  street,  and  is  24  yards 
long.  The  injury  occurred  at  the  south  end 
of  this  trestle.  James  L.  Jones,  the  husband, 
testllied  that  at  the  time  of  the  accident  his 
wife  was  xm  the  trestle,  leading  her  little 
boy,  and  holding  a  gun  in  the  other  hand; 
that  he  was  holding  the  baby  in  his  arms, 
and  while  upon  the  trestle  looked,  around,  and , 
saw  the  train  abou^  30  or  40  feet  away;  that 
be  called  to  his  wife  that  the  train  was  com- 
ing, and  to  get  off  the  trestle;  that  he  Jump- 
ed off  the  trestle  with  the  baby,  and  that  the 
train  ran  over  his  wife  and  killed  her;  and 
that  the  little  boy  was  found  hanging  be^ 
tween  the  ties  of  the  trestle  uninjured,  and 
that  the  others  of  the  party  escaped  by  Jump- 
ing off  the  trestle*  The  evidence  was  that 
the  speed  of  the  train  was  from  five  to  six 
or  from  eight  to  ten  miles  an  hour.  There 
was  also  evidence  on  the  part  of  the  plaintiff 
to  the  effect  that  no  bell  was  rung,  no  whistle 
was  blown,  and  no  warning  given  of  the  ap- 
proach of  the  train;  that  there  was  no  look- 
out on  the  train,  and  there  were  no  rear-end 
lights  on  tho  train.  In  view  of  the  foregoing, 
the  case  was  properly  submitted  to  the  Jury, 
The  fifth  exception  complains  of  error  in 
failing  and  refusing  to  charge  defendant's 
second  request  to  charge,  which  Is  as  fol- 
lows: "If  the  Jury  find  fron^  the  evidence 
that  the  said  Susan  Y.  Jones  was  injured  by 
the  train  on  the  railroad  track  other  than  at  a 
public  crossing,  or  a  crossing  which  the  pub- 
lic was  accustomed  to  use  to  cross  the  track, 
she  was  a  mere  trespasser,  and  the  plain- 
tiff would  not  be  entitled  to  recover  in  this 
.action,  unless  the  Jury  further  find  from  the 
evidence  that  the  injury  waa  the  result  of 
wanton  and  willful  misconduct  of  the  de- 
fendant in  the  running  of  its  train  at  the 
time.  Except  at  crossings,  the  railroad  com* 
pany  haa  the  right  to  the  exclusive  use  of 
its  track,  and  Is  entitled  to  assume  that  it  is 
clear.  It  is  not  bou^id  to  anticipate  that  pei^ 
sons  will  be  upon  It,  or  lo  make  provlsioii 


for  the  safety  of  such  persons.**  Responding 
to  this  request,  the  court  said:  '^Well,  de- 
fendant has  submitted  an  abstract  proposi- 
tion of  law  that  is  in  one  sense  correct,  be- 
cause ^e  right  of  way,-~tlie  track  of  the 
railroad  company,— being  the  property  of  the 
railroad  company,  and  maintained  for  its 
use,  it  is  the  property  of  the  railroad  com- 
pany, and  it  Is  not  bound  to  anticipate  that, 
as  a  rule,  a  person  is  to  obstruct  that  track 
by  getting  upon  that  track;  and  the  railroad 
company  has  a  right  to  assume  that  its  legal 
right  will  be  respected  by  the  people,  and  it 
is  not  its  duty  to  anticipate  that  people  will 
be  upon  that  track."  The  defendant  was 
not  entitled  to  have  the  court  charge  the 
request  without  qualification,  for  It  assum- 
ed that  the  plaintiff  was  a  trespasser  if  the 
injury  happened  at  other  than  a  public  cross- 
ing, and  that,  therefore,  the  defendant  was 
not  liable  unless  the  Injury  was  the  result 
of  defendapt's  wanton  and  willful  miscon- 
duct; whereas  plaintilTs  complaint  and  evi- 
dence in  support  thereof  was  directed  to 
show  that  plaintiff  was  not  such  a  trespasser, 
but  rather  a  licensee,  using  the  track  with 
the  knowledge  and  acquiescence  of  the  de- 
fendant, and  in  a  populous  part  of  the  city  of 
Anderson,  where  people  were  accustomed  to 
travel,  which  circumstance  would  call  for 
greater  care  on  the  part  of  defendant  than 
in  the  case  of  a  bald  trespasser.  In  view 
of  what  has  been  said,  the  sixth  exception 
must  also  be  overruled,  since  It  complains 
that  the  court  erred  in  charging  the  Jury 
that  if  they  believed  from  the  evidence  that 
the  deceased  was  at  the  time  of  the  acci- 
dent walking  along  the  track  of  the  defend- 
ant company  at  a  place  vrhere  the  track 
l^ad  been  in  use  by  the  public  as  a  walk- 
way with  the  knowledge  and  acquiescence 
of  the  railroad  company,  then  the  deceased 
was  not  upon  the  tracks  as  a  trespaBser,  but 
as  a  licensee. 

The  seventh  exception  complains  that  the 
court  erred  in  charging  the  Jury  plaintiff's 
fourth  request,  as  follows:  "  'A  railroad 
company  which  runs  a  train  of  cars  back- 
ward along  its  track,  on  a  dark  night, 
through  a  populous  part  of  the  town,  and 
where  its  said  track  has  been  for  a  long 
time  used  by  the  public,  with  its  knowledge 
and  acquiescence^  as  a  walking  place,  is 
under  a  duty  to  use  due  care  and  take  due 
precaution  to  prevent  Injuries  to  persons 
who  may  be  on  Its  said  track  either  by  ring- 
ing the  bdil,  or  sounding  the  whistle,  or  dis- 
playing rear-^nd  lights,  or  giving  due  no- 
tice or  warning  in  some  other  reasonable  or 
proper  manner  of  the  approach  of  the  said 
train.'  It  is  objected  that  this  charge  was 
(1)  a  charge  on  the  facts,  in  violation  of  the 
constitution;  and  (2>  that  it  undertook  to 
Instruct  the  Jury  what  acts  a  railroad  should 
do  under  the  conditloim  in  order  to  exercise 
due  care."  It  was  disputed  by  the  defend- 
ant company  that  the.  place  ^of  the  accident 
was  in  a  populous  part  of  tibe  city  of  Ander- 
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ion,  where  its  track  liad  been  used  by  the 
public  with  its  knowledge  and  acquiescence. 
Therefore  to  state  such  fact  other  than  in  a 
nypothetlcal  way  as  a  basis  for  declaring  Its 
legal  effect  was  an  improper  reference  to 
the  testimony,  as  It  was  likely  to  convey  to 
the  mind  of  the  Jury  that  the  court  assumed 
as  true  what  the  defendant  disputed.  Norris 
y.  Clinkscales,  47  8.  G.  528,  25  S.  B.  797. 
Furthermore,  as  shown  In  China  t.  Olty  of 
Sumter.  51  S.  C.  460,  29  S.  B.  206.  negli- 
gence is  a  mixed  question  of  law  and  fact, 
and  while  the  court  may  define  negligence, 
it  is  for  the  Jury  to  say  whether  the  facts 
proved  are  sufficient  to  show  negligence; 
hence  it  is  improper  for  the  court,  and  es- 
pecially when  the  facts  are  in  dispute,  to 
charge  the  Jury  that  certain  facts  show  neg- 
ligence. For  the  same  reason  it  would  be 
Improper  for  the  court  to  state  to  the  Jury 
that  certain  facts  In  evidence  would  nega- 
tive negligence. 

The  tenth  and  eleventh  exceptions  relate 
to  the  charge  as  to  contributory  negligence, 
and  are  as  follows:  'Tenth.  Because  the 
presiding  Judge  refused  to  charge  the  Jury, 
as  requested  In  the  defendant's  request  num- 
bered 6,  that,  'even  If  the  defendant  was 
guilty  of  negligence  in  the  backing  of  Its 
train,  and  such  negligence  was  a  proximate 
cause  of  the  Injury,  if  the  Jury  also  believe 
that  the  said  Susan  Y.  Jones  showed  a  want 
of  ordinary  care  In  walking  down'  the  track 
that  night,  under  all  the  circumstances,  and 
such  carelessness  was  a  proximate  cause  of 
the  Injury,  she  was  guilty  of  contributory 
negligence,  and  the  plalntlfT  woifld  not  be  en- 
titled to  recover;'  and  In  qualifying  this  re* 
quest  by  adding  that:  'If  the  deceased.  Mrs. 
Jones,  was  guilty  of  negligence  in  acting  as 
you  may  find  from  the  testimony  that  she 
acted,  and  If  her  conduct,  her  negligence, 
together  with  the  negligence  of  the  railroad 
company,  contributed  to  her  Injury  as  the 
proximate  cause,  then  the  railroad  company 
would  not  be  responsible,  unless  the  rail- 
road company  could  have  avoided  Injuring 
her  notwithstanding  her  negligence.'—the  er^ 
tor  being:  (a)  That  he  refused  to  charge 
defendant's  request  as  presented,  which  was 
a  correct  proposition  of  law,  and  applicable 
to  this  case;  (b)  that  he  thereby  gave  the 
Jury  the  law  upon  contributory  negligence 
Incorrectly;  (c)  that  he  Instructed  the  Jury, 
In  effect  that  the  plaintiff  could  recover 
against  the  defendant  If  they  should  find 
that  Its  want  of  due  care  was  a  proxi- 
mate cause  of  the  Injury,  even  If  plaintiflTs 
intestate  was  guilty  of  contributory  negli- 
gence." "Eleventh.  Because  the  circuit 
Judge  erred  In  charging  the  Jury,  as  request- 
ed in  plaintiff's  ninth  request,  as  follows: 
'Contributory  negligence  is  a  matter  of  de- 
fense, and  must  be  proved  by  defendant  by 
A  preponderance  of  the  evidence;  but  unless 
the  contributory  negligence  was  the  'proxi- 
mate cause  of  the  accident,  and  If  in  spite 
of   such   contributory  negligence  the   accl- 


f  dent  could  have  been  avoided  by  the  use  of 
ordinary  care  on  the  part  of  the  defendant, 
then  plaintiff  is  still  entitled  to  recover.' 
This  instruction  being  erroneous  for  the 
same  reasons  as  are  given  in  subdivisions 
•b'  and  'c*  of  the  tenth  exception."  The  tes- 
timony being  undisputed  that  Mrs.  Jones, 
plaintiff's  intestate,  was  walking  down  the 
railroad  track  at  the  time  of  the  injury,  the 
defendant  was  entitled  to  have  the  sixth  re- 
quest to  charge  above  mentioned  in  the  tenth 
exception  submitted  to  the  Jury  as  entirely 
correct.  The  remarks  by  the  court  down  to 
the  clause,  "unless  the  railroad  company 
could  have  avoided  injuring  her  notwith- 
standing her  negligence,"  were  not  Improper  ^ 
nor  inconsistent  with  the  request,  but  the  ad- 
dition of  such  qualification  was  erroneous, 
and  wholly  inconsistent  with  the  well-set- 
tled principles  governing  contributory  negli- 
gence. The  same  error  was  made  In  the 
charge  excepted  to  In  the.  eleventh  excep- 
tion above,  when  the  court  instructed  the 
Jury,  "But  unless  the  contributory  negli- 
gence was  the  proximate  cause  of  the  acci- 
dent, and  If  in  spite  of  such  contributory 
negligence  [that  is,  negligence  which  con- 
tributed as  a  proximate  cause]  the  accident 
could  have  been  avoided  by  the  use  of  or- 
dinary care  on  the  part  of  the  defendant, 
then  the  plaintiff  Is  still  entitled  to  recover." 
The  charge  destroyed  the  defense  of  contrib- 
utory negligence.  In  every  case  where  there 
Is  contributory  negligence  the  defendant 
could  have  avoided  the  Injury  by  ordinary 
care,  for*  the  simple  reason  that  there  can 
be  no  such  thing  as  contributory  negligence 
unless  the  defendant  be  negligent.  The  er- 
ror complained  of  Is  the  same  error  which 
was  condemned  ha  Ck)oper  v.  Railway  Co.* 
66  S.  a  94,  84  S.  B.  16w  The  law  In  this 
state  Is  settled  that  contributory  negligence, 
as  defined  In  Cooper's  Case,  supra,  to  any 
extent,  will  always  defeat  plaintiffs  recov- 
ery, unless  the  injury  Is  wantonly  or  will- 
fully Inflicted;  for  the  law  cannot  measure 
how  much  of  the  Injury  Is  due  to  the  plaln- 
tllTs  own  fault,  and  will  not  recompense  one 
for  injury  resulting  to  himself  from  his  own 
misconduct  The  objection  to  the  charge  is 
that  it  Instructed  the  Jury  that  although 
plalntlfTs  negligence  contributed  to  her  in- 
Jury  as  a  proximate  cause,  she  could  recover 
If  the  defendant  by  ordinary  care,  could 
have  avoided  the  injury.  Is  It  not  manifest 
that  such  a  rule  would  abolish  contributory 
i^egligence  as  a  defense?  The  qualifying 
terms,  "unless  the  railroad  company  could 
have  avoided  Injuring  her  notwithstanding 
her  negligence."  would  necessarily  mislead 
a  Jury;  for  they  would  at  once  say  the  rail- 
road company  could  have  avoided  the  in- 
Jury  by  not  being  negligent  In  the  manner  al- 
leged In  the  complaint  by  having  suitable 
rear-end  lights,  by  a  reasonable  lookout  by 
loud  warning  of  the  train's  approach,  by  run« 
ning  at  such  slow  speed  as  to  enable  any  one 
warned  to  get  off  the  track,  and  then  utterly 
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Ignore  the  defendant's  plea  and  evidence  of 
contributory  negligence  because  of  the  in- 
struction that  plaintiff,  notwithstanding  her 
negligence,  which  proximately  caused  her  in- 
Jury,  could  still  recover  if  the  defendant 
could  have  avoided  the  injury.  The  Jury 
ought  to  have  been  Instructed  without  quali- 
fication that,  if  plaintiff  was  negligent,  and 
that  negligence  contributed  as  a  proximate 
cause  to  her  injury,  she  could  not  recover, 
unless  the  injury  was  wantonly  or  willfully 
.  inflicted. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new 
triaL 


(62  S.  C.  1) 

DANIELS  V.  FLORIDA  CENT.  &  P.  R.  CO. 
(Supreme  Court  of  South  Carolina.     Sept.  25, 

1001.) 

OARRIBRS—PASSBNOBR— WRONGFUL  EJECTION 
—EVIDENCE— NONSUIT— CONDITIONS  OP  CON- 
TRACT—BURDEN OF  PROOF  —  PASSENGER'S 
KNOWLEDGE— PRESUMPTION-INSTRUCTIONS 
—  CONDUCTOR'S  RUDE  LANGUAGE  —  COMPA- 
NY'S LIABILITY— CONTRAOT  OF  CARRIAGE— 
QUESTION  FOR  JURY— NEW  TRIAL. 

1.  In  an  action  against  a  carrier  for  wrong- 
fully ejecting  a  passenger  on  her  return  trip,  the 

ElaintifTs  evidence  that  the  regular  fare  from 
er  starting  point  to  her  destination  was  a 
certain  amount,  but  that  on  the  present  occa- 
sion she  bought  a  round-trip  ticl^et  for  a  less 
amount,  is  sufficient  to  show  her  right  to  a  re- 
turn passage,  so  as  to  justifv  the*  refusing  of 
a  motion  for  a  nonsuit. 

2.  Where  a  carrier  defends  an  action  by  a 
passenger  for  wrong^ful  ejection  on  the  ground 
of  the  passenger's  failure  to  comply  with  con- 
ditions of  his  ticl^et,  the  burden  of  proof  is  on 
the  carrier  to  show  such  conditions. 

3.  Where  a  person  of  ordinary  intelligence 
signs  a  railroad  excursion  ticlcet,  it  will  be  con- 
clusively presumed  that  he  knew  and  assented 
to  its  conditions,  though  it  was  not  read  be- 
fore or  after  signing,  or  its  conditions  called  to 
his  attention. 

4.  It  is  not  error  to  instruct,  in  giving  a  gen- 
eral definition  of  contracts,  that  there  can  be 
no  binding  contract  in  case  of  fraud  or  mis- 
representation, though  there  is  no  allegation  or 
proof  9f  fraud  or  misrepresentation. 

5.  In  an  action  against  a  carrier  by  a  pas- 
senger for  wrongful  eviction,  it  is  error  to 
instruct  that,  if  one  party  was  misled  by  the 
misrepresentations  of  the  other,  the  former  is 
not  bound  by  the  contract  of  carriage,  there 
being  no  allegation  or  proof  of  fraud  or  mis- 
representation. 

6.  A  railroad  company  is  not  liable  in  dam- 
ages for  mere  rudeness  of  language  used  by  its 
conductor  towards  its  passenger,  where  such 
language  is  not  abusive. 

7.  In  an  action  against  a  carrier  by  a  pas- 
senger for  wrongful  eviction.  It  appearing  that 

Slaintlff  has  lost  her  ticket,  and  defendant  pro- 
ncing  secondary  evidence  of  its  contents,  con- 
sisting of  the  testimony  of  the  agent  as  to  what 
sort  of  tickets  were  sold  for  the  excursion  in 
question,  it  is  proper  to  submit  to  the  jury  the 
question  as  to  the  kind  of  ticket  plaintiff  pur- 
chased. 

8.  A  new  trial  will  be  granted  for  an  instruc- 
tion erroneously  presenting  the  law,  without  in- 
quiring on  what  other  grounds  the  jury  may 
have  based  its  verdict. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  Townsend,  Judge. 
Action  by  Isabella  Daniels,  by  her  guardian 


ad  litem,  David  Cooper,  against  Florida  Cen- 
tral &  Peninsular  Railroad  Company  for  dam- 
ages for  ejecting  her  from  a  passenger  train. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

So  much  of  the  charge  as  pertains  to  the 
questions  raised  on  appeal  is  as  follows: 

**1  will  say  to  you,  however,  gentlemen,  be- 
fore I  take  up  the  requests  to  charge,  that 
It  takes  two  to  make  a  contract;  that  is, 
there  must  be  two  contracting  parties.  There 
may  be  more  than  two  contracting  parties, 
but  there  must  be  one  on  one  side  and  one 
on  the  other;  and  there  Is  no  contract  unless 
and  until  their  minds  meet  They  must  come 
together  on  some  proposition,  and  on  the 
proposition  about  which  the  contract  Is  to  be 
made.  The  minds  must  meet.  They  must 
agree;  must  come  together  and  discuss  the 
matter;  a  week,  a  day;  no  matter  how  long; 
discuss  the  matter  about  which  they  shall 
contract  There  will  be  no  contract  until  the 
minds  meet,  come  together;  and  there  will  be 
no  binding  contract  if  there  is  misrepresenta- 
tion or  fraud,  because  that  vitiates  everything. 
But  it  is  for  you  to  say  whether  there  was  a 
contract  between  these  parties,  plaintiff  and 
the  railroad  company,  by  the  agent  of  the 
railroad  or  otherwise.  You  must  say  wheth- 
er there  was  a  contract,  and.  If  you  find 
there  was  a  contract,  then  you  must  say  what 
the  contract  was.  That  is  a  matter  of  fact 
for  you.  I  have  nothing  to  say  about  that 
You  must  say  whether  the  contention  of  the 
plaintiff  is  correct,— whether  it  was  simply  a 
contract  to  carry  the  plaintiff  to  Savannah 
and  bring  her  back,— or  whether  it  was  a  con- 
tract contended  for  by  defendant,  if  there  was 
a  contract;  that  it  was  a  contract  with  lim- 
itations; special  contract  with  certain  llmlta- 
tious.  Whether  you  find  the  one  contract  or 
the  other,  it  is  for  you  to  find  whether  the 
contract  such  as  you  find  was  violated  by  ei- 
ther party.  That  is  all  a  matter  of  fact  for 
you.  I  have  nothing  to  do  with  that  at  alL 
I  charge  you,  further,  if  you  were  to  find 
that  there  was  a  special  contract  with  limita- 
tions in  It,  then  I  charge  you  that  the  plain- 
tiff was  bound  by  the  limitations,  if  she  knew 
it  or  should  have  known  it  I  will  touch  npasL 
that  point  'should  have  known  If  again.  It 
she  knew  or  should  have  known  of  the  limita- 
tions, she  should  be  bound  by  them;  and,  if 
she  failed  to  comply  with  them,  the  conduct- 
or, the  agent  of  the  road,  usually  called  'con- 
ductor,' I  believe,  would  have  the  right  to  put 
her  off  the  train;  but  before  doing  so  he 
should  examine  the  ticket  to  see  that  she  had; 
to  satisfy  himself;  to  see  that  she  had  com- 
plied with  the  requisites  of  the  tickets.  The 
burden  of  proof  is  on  the  railroad  to  show 
that  these  special  limitations  were  in  the  con- 
tract 

''I  will  take  up  the  requests  to  charge.  I 
do  not  consider  that  the  law  covers  a  great 
deal  of  ground  In  the  case.  I  will  take  first 
the  requests  of  the  defendant,  as  that  Is  the 
order  in  which  the  arguments  were  made. 


s.a) 


DANIELS  y.  FLORIDA  GENT.  A;  P.  B.  CO. 


763 


and  the  plaintiff  last:  'd)  That  when  a  per- 
son who  intends  traveling  on  a  railroad  train, 
and  purchases  a  round-trip  ticket  at  a  reduced 
rate  of  fare,  and  signs  the  contract  printed 
upon  its  face,  is  bound  by  all  of  Its  reasonable 
provisions,  whether  she  had  actually  read  the 
same  or  not,  and  she  is  presumed  to  know  the 
same.*  I  charge  you  that,  under  the  case  of  Be- 
thea  T.  RaUroad  Co.,  26  S.  O.  91,  1  S.  E.  372; 
and,  furthermore,  on  the  general  principle 
that  a  person  who  can  read  should  read  the 
contract  he  signs.  '(2)  That  a  condition  In  a 
round-trip  railroad  ticket,  sold  at  a  reduced 
rate  of  fare,  that  the  purchaser  will  Identify 
himself  to  the  satisfaction  of  the  agent  of  the 
company  at  the  point  of  destination,  and  sign 
the  same  and  have  It  stamped,  is  a  reasonable 
condition,  and  the  purchaser  of  such  a  ticket  la 
not  entitled  to  return  on  such  a  ticket  until  it 
is  so  signed  and  stamped.'  I  charge  you  that, 
while  it  sounds  like  charging  upon  the  facts 
ot  the  case,  reasonableness  is  a  matter  gen- 
erally left  with  the  Jury.  Our  supreme  court 
has  said  that  in  the  same  words  that  stipula- 
tion is  reasonable;  at  least,  it  is  not  unreason- 
able. I  charge  you  that  stipulation  is  reason- 
able. *(3)  That  it  is  the  right  of  a  railroad 
company  to  expel  a  passenger  who  Is  found 
upon  one  of  Its  trains  who  fails  to  present  a 
valid  ticket  for  her  passage,'  or  to  pay  her 
fare.*  I  charge  you  that  is  the  law,  as  I  un- 
derstand it  If  the  ticket  is  wrong,  the  con- 
ductor must  go  according  to  the  rules  of  the 
company,  which  has  to  carry  the  public  and 
at  certain  times  has  a  great  duty  Imposed  up- 
on it;  and,  if  he  has  to  put  off  a  passenger 
because  the  ticket  is  wrong,  the  conductor 
must  do  that  The  railroad  may  be  liable  for 
issuing  the  wrong  ticket,  but  not  for  putting 
him  off.  '(4)  That  a  railroad  company  is  not 
liable  for  rude  language  used  by  one  of  its 
conductors  to  a  passenger,  lawfully  requiring 
such  a  passenger  to  get  off  of  its  train.'  That 
Is  a  very  general  proposition  to  charge,— that 
the  company  is  not  liable  for  rude  language; 
depends  upon  the  degree  of  rudeness.  I 
would  say  the  company  is  not  liable  for  strict, 
business  language,— firm,  business-like  talk. 
But,  if  the  rudeness  goes  to  such  extent  as  to 
be  abusive,  I  would  not  charge  you  that  the 
railroad  is  not  liable,  where  everybody  is  pre- 
sumed to  be  on  the  train  correctly  until  shown 
to  the  contrary.  So  decided  by  our  supreme 
court  I  will  not  charge  you  that  proposition 
as  it  stands,  but  for  ordinary,  strict  business 
language,  I  would  say  the  company  is  not  lia- 
ble; but  If  it  should  go  to  an  unreasonable 
extent  so  as  to  become  abusive,  I  would  say 
that  the  company  is  liable  for  it 

'*The  plaintiff  requests  me  to  charge  you  as 
follows:  '(1)  A  person  upon  a  railroad  train 
la  presumed  to  be  a  passenger  and  to  be  right- 
fully there,  and  such  a  person  could  not  be 
considered  a  trespasser  until  she  had  refused 
to  exhibit  her  ticket  or  pay  the  fare  demand- 
ed.' I  charge  you  that  '(2)  A  conductor  of 
a  railroad  train  has  no  right  to  eject  a  pas- 
senger until  the  passenger  has  refused  to  ex- 


hibit her  ticket  or  pay  the  fiure  demanded; 
and,  if  he  does,  the  railroad  company  is  lia- 
ble in  damages  to  the  person  ejected.'  I 
charge  you  that  '(3)  Where  a  railroad  com- 
pany issues  tickets  with  special  conditions, 
the  burden  of  proof  Is  upon  It  to  show  what 
were  those  special  conditions,  where  they  are 
relied  upon  to  relieve  the  railroad  from  lia- 
bility.' I  charge  you  that  I  have  already 
charged  you  that  in  substance.  '(4)  Even  If 
you  find  that  the  plaintiff's  ticket  was  requir- 
ed to  be  signed  and  stamped  In  Savannah, 
yet  If  the  plaintiff  was  misled  as  to  its  re- 
quirements by  the  representations  and  con- 
duct of  the  agent  of  the  company  who  sold 
the  ticket  then  she  would  not  be  bound  by 
those  requirements,  she  being  ignorant  there- 
of.' I  charge  you  that  I  have  already  char- 
ged you  that  when  the  minds  of  two  persons 
meet  there  is  a  contract  unless  there  is 
fraud  or  misrepresentation.  Then  the  party 
who  is  deceived  is  not  bound  by  the  contract. 
'(5)  I  charge  you  that  it  Is  for  you  to  say 
what  the  contract  was.  I  further  charge 
you  that  it  takes  at  least  two  parties  to  make 
a  contract  and  that  to  constitute  a  contract 
the  two  parties  must  concurrently  assent  to 
the  same  thing  at  the  same  instant  of  time.' 
I  charge  you  that 

"You  are  to  be  governed  by  the  preponder- 
ance of  the  evidence  in  reaching  your  verdict 
I  don't  know  that  there  is  anything  else  to 
charge  you  on. 

* 'Juror  Brennen:  Have  we  the  right  to 
consider  the  person  being  an  infant,— as  to 
whether  or  not  it  would  not  be  an  ex  parte 
contract  on  the  part  of  the  railroad  in  mak- 
ing an  infant  sign  a  contract  of  that  kind; 
would  it  be  binding?  The  Court:  If  coun- 
sel wish  to  say  anything  about  It  I  will 
hear  them.  Mr.  Lyles:  I  do  not  see  the 
competence  of  the  question.  At  the  same 
time,  I  do  not  think  there  Is  any  doubt  about 
it  that  an  infant  may  purchase  a  railroad 
ticket  and  If  she  purchase  a  railroad  ticket 
with  qualifications  in  it  and  If  they  are  rea- 
sonable and  are  binding  upon  the  public 
generally,  why  she  is  bound  by  it  In  other 
words,  it  would  be  a  fraud.  If  an  infant  were 
to  purchase  a  railroad  ticket  with  special 
provisions  which  were  ordinarily  binding  in 
law,  for  $1.50,  when  the  regular  fare  would 
be  $9.90.  Now,  an  Infant  Is  not  bound  by 
an  ordinary  contract  except  for  necessaries, 
but  she  cannot  take  advantage  of  a  contract 
she  has  entered  Into  without  bearing  the 
burden  of  it  In  this  case  they  are  suing 
upon  a  contract  and,  if  they  take  it  they 
take  it  with  the  burden;  and,  moreover,  it 
is  shown  that  the  ticket  was  purchased  by 
the  aunt  Mr.  Brennen:  Mr.  Lyles  argued 
that  this  contract  had  been  violated  by  the 
person  who  had  purchased  this  ticket  be- 
cause she  had  not  gone  to  a  certain  point 
and  got  it  stamped;  and  the  question  would 
arise,  or  might  arise,  whether  or  not  It  was 
an  ex  parte  contract  on  the  part  of  the  rail- 
road.   Mr.  Thomas:    I  do  not  think  it  needs 
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any  disciuuloii.  The  Court:  In  the  etme  of 
Boondtree  against  Moore,  where  an  infant 
had  obtained  auppUes  for  the  year,  used 
them  in  the  crop,  and  would  not  pay,  Moore 
levied  on  the  crop;  and  he  took  the  ground 
he  was  an  infant,  and  not  liable  for  the  con- 
tract which  he  had  made.  I  decided  he  was 
liable  because  he  had  made  the.  contract; 
he  had  the  benefit  of  it,  and  was  bound  same 
as  anybody  else.  The  supreme  court  con- 
firmed it  Moore  y.  Boundtree,  85  S.  B.  386. 
So  that  my  view  of  the  matter  is  generally 
that  there  are  some  contracts  that  infants 
are  not  liable  for,  and  only  liable  as  a  gen- 
eral thing  for  necessaries,  raiment,  food, 
something  of  that  kind;  but  where  infants 
go  and  undertake  to  act  for  themselves,  start 
out  in  life,  act  for  themselves,  and  are  al- 
lowed to  do  so,  and  make  a  contract  with 
others,  and  get  the  benefit  of  the  contract, 
they  are  bound  by  it  as  much  as  anybody 
else.  That  is  all  I  have  to  say  to  you,  gen- 
tlemen. If  you  have  any  confusion,  come 
out  and  ask  for  instruction." 

O.  J.  C.  Hutson  and  Wm.  H.  Lyled,  for  ap- 
pellant Jno.  P.  Thomas,  Jr.,  and  P.  H.  Nel- 
son, for  appellee. 

McIVBR,  C.  J.  This  was  an  action  to  re- 
cover damages  for  ejecting  plaintiff  from 
one  of  the  trains  of  the  defendant  company. 
The  allegations  of  the  complaint,  so  far  as 
they  affect  the  questions  involved  in  this 
appeal,  may  be  stated  substantially  as  fol- 
lows: That  on  the  6th  of  August,  1899,  at 
the  statiCHi  of  the  defendant  in  the  city  of 
Ck)lumbia,  the  plaintiff  purchased  and  paid 
for  "a  round-trip  ticket  for  her  transporta- 
tion from  said  city  of  Columbia  to  the  city 
of  Savannah,  in  the  state  of  Georgia,  and 
return,"  and  boarded  defendant's  train  at 
the  said  city  of  Columbia,  and  was  there- 
upon carried  to  the  said  city  of  Savannah; 
that  on  the  7th  of  August,  1899,  the  said 
plaintiff  boarded  the  defendant's  train  at 
Savannah  for  the  purpose  of  returning  "on 
her  said  ticket"  to  the  city  of  Columbia; 
"that  when  said  train  had  gotten  only  a  few 
miles  from  Savannah,  Ga.,  the  defendants 
agent  in  charge  of  the  train  caused  the 
same  to  stop,  and  peremptorily  ordered 
plaintiff,  together  with  certain  other  passen- 
gers, to  leave  the  train,  without  having  de- 
manded of  plaintiff  her  said  ticket,  or  with- 
out having  seeu  the  same,  or  without  de- 
manding of  her  fare  for  her  transportation 
from  the  said  city  of  Savannah  to  the  said 
city  of  Columbia,  and  thereupon  this  plain- 
tiff offered  her  said  ticket  to  the  said  agent 
of  the  defendant,  but  he  refused  to  accept 
the  same";  that  the  defendant,  at  a  point 
between  stations  about  4%  miles  from  Sa- 
yannah,  where  there  was  no  shelter  or  con- 
venience for  passengers,  "and  with  intent  to 
degrade,  humiliate,  and  wound  the  plaintiff 
in  her  person  and  feelings,  caused  and 
forced  her  to  be  ^ected  from  the  said  train* 


wHlfuIlj  and  tmlawfuHy,  In  a  high-handed 
manner,  and  without  regard  to  the  rights  of 
the  plaintiff,  and  with  a  design  to  injure, 
humiliate,  degrade^  and  oppress  her  in  the 
exercise  of  her  lawful  rights";  and  that  the 
plaintiff  was  compelled  to  walk  back  in  the 
nighttime  to  Savannah,  where  she  was  de- 
tained until  the  next  day,  and  was  compelled 
to  purchase  a  ticket  from  defendant  for 
which  she  paid  the  sum  of  $4.95,  for  her 
transportation  to  Columbia,  ]n  order  to  re- 
turn to  her  home  in  said  city.  The  defend- 
ant answered,  denying  every  allegation  in 
the  complaint  material  to  the  points  raised 
by  this  ap];>eal.  The  case  came  on  for  trial 
before  his  honor  Judge  Townsend  and  a  Jury, 
and  at  the  close. of  the  testimony  for  the 
plaintiff  a  motion  for  a  nonsuit  was  made, 
which  was  refused  without  assigning  any 
reasons,  and  the  case  went  to  the  Jury,  after 
hearing  the  testimony  adduced  by  defendant 
and  that  in  reply  by  plaintiff;  and,  after 
hearing  the  argument  of  counsel  and  the 
charge  of  the  circuit  Judge,  the  Jury  ren- 
dered a  verdict  for  the  plaintiff  in  the  sum 
of  $400.  The  defendant  thereupon  moved 
for  a  new  trial  on  the  minutes,  which  was 
refused  without  assigning  any  reasons;  and 
from  the  Judgment  entered  upon  the  verdict 
the  defendant  appealed,  basing  its  appeal 
upon  14  exceptions,  which  are  set  out  in  the 
record,  but  which  need  not  be  here  stated 
specifically,  as  we  propose  to  consider  the 
points  made  by  these  exceptions  under  the 
several  heads  presented  in  the  argument  of 
counsel  for  appellant,  omitting  the  first  head, 
which,  being  based  upon  the  first  exception, 
which  was  abandoned  on  the  argument  here, 
need  not  be  further  noticed.  Inasmuch  as 
the  exceptions  are  based  mainly  upon  al- 
leged errors  in  the  charge  of  the  circuit 
Judge,  it  will  be  necessary  for  the  reporter 
to  incorporate  in  his  report  of  the  case  a 
copy  of  the  charge  as  set  out  in  the  "case." 
The  first  point  made  by  counsel  for  ap- 
pellant in  his  printed  argument  having  been 
abandoned,  as  above  stated,  we  proceed  to 
consider  h'is  second  point  which  is  thus  stat- 
ed in  his  printed  argument:  '*That  the  ac- 
tion was  based  upon  a  special  contract  al- 
leged in  the  complaint  [and]  that  there  was 
no  evidence  on  the  part  of  the  plaintiff  to 
show  that  by  the  terms  of  that  contract  she 
was  entitled  to  return  passage  from  the 
city  of  Savannah  to  the  city  of  Columbia.** 
From  this  counsel  argues,  first  that  there 
was  error  in  refusing  the  motion  for  a  non- 
suit The  conclusive  answer  is  that  It  is  a 
mistake  to  say  that  there  was  no  evidence 
on  the  part  of  the  plaintiff  to  show  that  by 
the  terms  of  that  special  contract  she  was 
entitled  to  return  passage  from  the  <;lty  of 
Savannah  to  the  city  of  Columbia.  The 
only  testimony  before  the  court  at  the  time 
the  motion  for  a  nonsuit  was.  made  and  re- 
fused was  that  of  the  plaintiff  herself;  and 
she  testified  that  the  regular  fare  from  Co- 
lumbia to  Savannah  was  $4.95,  but  that  on 
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the  occasion  In  question  she  booght  a  round- 
trip  ticket  for  $1M,  called  a  "Saturday  night 
ticket,"  and  that  she  had  lost  her  ticket 
after  she  was  ejected  from  the  train.  This 
testimony,  to  say  the  least  of  it,  certainly 
afforded  some  evidence  that  the  ticket  which 
she  bought  entitled  her  to  return  '];mssage 
from  Savannah,  as  she  alleges  in  the  com- 
plaint; for,  as  every  one  knows,  a  "round- 
trip"  ticket  entitles  the  holder  to  return  pas- 
sage. It  is  clear,  therefore,  that  there  was 
no  error  In  refusing  the  motion  for  a  non- 
suit upon  the  ground  stated.  Next  it  is  con- 
tended that  there  was  error  in  refusing  the 
motion  for  a  nonsuit  because  the  plalntUC 
had  failed  to  prove  the  terms  of  the  special 
contract  alleged  in  the  complaint  It  must 
be  remembered  that  at  the  time  the  motion 
for  a  nonsuit  was  made  it  did  not  appear 
that  the  special  contract  contained  any  oth- 
er condition  than  that  under  it  the  holder 
was  entitled  to  return  passage,  and  as  to 
that  condition  there  certainly  was  evidence. 
The  ticket  Itself  had  been  lost,  and  there- 
fore could  not  be  offered  in  evidence;  and 
whether  it  contained  any  other  terms  or  con- 
ditions was  a  matter  of  conjecture  purely, 
for  the  plaintiff  testified  that  she  had  never 
read  the  ticket,  and,  of  course,  could  not  say 
what  it  contained*  It  is  true  that  she  sign- 
ed the  ticket  at  the  Instance  of  the  agent 
who  sold  her  the  ticket,  but  she  says  she  did 
not  read  It  and  did  not  know  what  was  in  it 
There  was  therefore  no  error  in  refusing  the 
nonsuit  on  this  ground. 

^It  is  next  contended  that  the  circuit  Judge 
erred  in  his  charge  to  the  Jury  with  respect 
to  the  burden  of  proof  as  to  the  terms  and 
conditions  mentioned  in  the  ticket  such  as 
that  the  plaintiff  is  said  to  have  purchased 
in  this  instance.  We  see  no  error  In  the 
instructions  given  to  the  Jury  upon  this 
point  Indeed,  the  defendant  did  offer  tes- 
timony tending  to  show  that  the  ticket 
bought  by  the  plaintiff  did  contain  a  condi- 
tion that  if  it  was  not  signed  by  the  plaintiff 
in  Savannah,  and  stamped  by  the  railroad 
agent  at  that  point,  it  would  not  be  good  for 
the  return  passage  to  Columbia,  and  that 
was  the  real  crround  of  defense.  It  is  true 
that,  the  ticket  held  by  the  plaintiff  having 
been  lost,  the  primary  evidence  of  what  were 
its  conditions  could  not  be  offered;  but  the 
secondary  testimony  afforded  by  a  sample 
copy^of  the  ticket  and  the  testimony  of  Mr. 
Seay,  the  ticket  agent  at  Columbia,  which 
was  not  controverted,  tended  to  show  that 
plaintiff's  ticket  contained  such  a  condition; 
and  the  testimony  of  the  conductor,  which, 
however,  was  contradicted  by  the  plaintiff, 
afforded  direct  evidence  that  the  plaintiff's 
ticket  did  contain  such  a  condition,  and  that 
it  had  not  been  complied  with.  Exceptions 
2,  3,  7,  9,  13,  and  14,  raising  this  point  are 
overruled. 

Appellant  next  contends  that  th^e  was 
error  in  the  instructions  given  to  the  jury  in 
regard  to  what  is  necessary  to  constitute  a 


contract  when  he  said  to  the  Jury:  '^t  takes 
two  to  make  a  contract;  that  is,  there  mast 
be  two  contracting  parties,  •  •  •  and 
there  is  no  contract  unless  and  until  their 
minds  meet  They  must  come  together  on 
some  proposition,  and  on  the  proposition 
about  which  the  contract  Is  to  be  made. 
Their  minds  must  meet;  they  must  agree; 
must  come  together  and  discuss  the  matter; 
a  week,  a  day;  no  matter  how  long;  discuss 
the  matter  about  which  they  shall  contract"; 
the  error  alleged  in  the  fourth  exception  be- 
ing that  the  Judge  thereby  indicated  to  the 
Jury  that  a  contract  could  not  be  made  by 
the  mere  purchase  and  signing  of  a  special 
round-trip  excursion  ticket  without  a  dis- 
cussion between  the  purchaser  and  the  agent 
of  the  railroad  company;  and  In  charging  as 
complained  of  in  the  twelfth  exception,  as 
follows:  "I  charge  you  that  it  is  for  you 
to  say  what  the  contract  was.  I  further 
charge  you  that  it  takes  at  least  two  parties 
to  make  a  contract  &nd  that,  to  constitute 
a  contract  the  two  parties  must  concurrentiy 
assent  to  the  same  thing  at  the  same  time;" 
the  error  indicated  by  this  exception  being 
that  the  language  used  by  the  Judge  was 
well  calculated  to  make  the  jury  believe  that 
even  although  the  plaintiff  had  signed  the 
contract  embodied  in  the  ticket  she  would 
not  be  bound  by  the  terms  thereof  if  her 
mind  had  not  actually  acted  upon  and  as- 
sented to  such  terms.  This,  we  think,  was 
error,  esp^ially  under  the  undisputed  testi- 
mony In  this  case  that  the  plaintiff  had 
bought  the  ticket  at  the  office  in  Columbia, 
knowing  it  to  be  a  round-trip  ticket,  and  had 
there  signed  the  same;  and  the  fact  testified 
to  by  plaintiff,  that  she  had  not  read  and 
did  not  know  that  one  of  the  conditions  em- 
braced in  such  a  ticket  was  that  it  would 
not  be  good  for  a  return  passage  unless  she 
also  signed  It  in  the  presence  of  the  agent 
at  Savannah,  and  had  it  stamped  by  such 
agent  cannot  affect  the  question,  for,  while 
it  may  be  true  that  the  purchase  was  some- 
what hurried,  yet  she  had  abundant  oppor- 
tunity of  reading  it  and  thus  learning  the 
conditions  n^hlch  It  contained,  before  she  un- 
dertook to  return  on  that  ticket  For  in 
Bethea  v.  Railroad  Co.,  26  a  a  91,  1  S.  fi. 
372  (a  case  very  similar  to  the  case  under 
consideration),  in  disposing  of  an  exception 
making  the  point  that  the  plaintiff  was  not 
bound  by  any  of  the  special  (small  type)  con- 
ditions on  the  ticket  "for  the  reason  that 
they  were  not  brought  to  his  attention  before 
he  signed  his  name  to  them  and  paid  his 
money,  and  because  he  had  no  knowledge  of 
them,"  the  court  used  the  following  lan- 
guage: "We  have  llttie  doubt  that  the  trans- 
action of  purchasing  the  ticket  at  Florence 
was  somewhat  hurried,  but  the  plaintiff 
signed  the  contract  &nd  In  doing  so  certainly 
made  himself  a  party  to  all  the  conditions 
therein  stated.  It  would  tend  to  disturb 
the  force  of  all  such  contracts  If  one  in  pos- 
session of  ordinary  capacity  and  intelligence 
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were  allowed  to  sign  a  contract  and  act  un- 
der it  In  the  enjoyment  of  all  its  advantages, 
and  then  repudiate  it  upon  the  ground  that 
Its  terms  were  not  brought  to  his  atten- 
tion. In  the  absence  of  all  fraud,  misrepre- 
sentation, or  mistake,  it  must  be  presumed 
that  he  read  the  contract  and  assented  to  its 
conditions."  To  the  same  effect,  see  Boylan 
V.  Railroad  Ck).,  132  U.  S.  146,  10  Sup.  Ct  50, 
83  L.  Ed.  290,— a  case  quite  similar  to  this, 
—where  Mr.  Justice  Gray,  in  delivering  the 
opinion  of  the  court,  used  this  language: 
•*The  only  contract  between  the  parties  was 
an  express  one,  signed  by  the  plaintiff  him- 
self as  well  as  by  the  defendant's  agent  at 
Chicago,  and  contained  In  a  ticlset  for  a  pas- 
sage to  Hot  Springs  and  back.  The  plain- 
tiff, having  assented  to  that  contract  by  ac- 
cepting and  signing  It,  was  bound  by  the 
conditions  expressed  in  It,  whether  he  did  or 
did  not  read  them  or  know  what  they  were." 
In  view  of  the  authoritative  decisions,  It  is 
clear  that  there  was  error  in  giving  to  the 
Jury  the  Instructions  excepted  to  In  these 
two  exceptions,  4  and  12,  and  that  these  ex- 
ceptions must  be  sustained,  as  they  were  well 
calculated  to  induce  the  Jury  to  believe  that 
If  the  Tplalntiff  had  not  read  and  did  not 
know  the  terms  of  the  contract  evidenced  by 
the  ticket,  as  the  plaintiff  testified,  she  would 
not  be  bound  by  the  condition  stated  In  the 
contract,  evidenced  by  the  ticket— that  it 
would  not  be  good  for  return  passage  unless 
it  was  signed  by  plaintiff  and  stamped  by 
the  agent  in  Savannah.  The  plaintiff,  though 
a  colored  ^Irl  of  about  the  age  of  18  years, 
was  able  to  read  and  write,  as  she  testified, 
and  did  actually  read  while  on  the  stand  this 
notice  printed  on  the  sample  ticket  offered 
in  evidence,  which  Mr.  Seay  says  was  the 
only  form  used  on  that  occasion  (referring  to 
the  time  when  the  plaintiff  bought  her  tick- 
et), ia  bold-face,  clear  type,  easily  legible, 
which  read  as  follows:  **To  Purchaser: 
Read  this  contract,  and  take  notice  that  the 
return  part  of  this  ticket  must  be  stamped 
and  your  signature  witnessed  in  the  manner 
prescribed,  before  It  will  be  honored  for  pas? 
sage.**  In  the  absence  of  any  evidence  to  the 
contrary,  and  especially  in  the  face  of  the 
testimony  of. the  plaintiff  herself  that  she 
could  read  and  write,  it  must  be  assumed 
that  she  was  a  person  of  ordinary  intelli- 
gence, and  when  she  bought  and  signed  a 
round-trip  ticket  from  Columbia  to  Savannah 
at  a  price  less  than  one-sixth  of  the  regular 
fare  (a  circumstance  which  of  itself  was  well 
calculated  to  invite  her  attention  to  the  terms 
and  conditions  of  such  ticket),  which  distinct- 
ly informed  her  of  the  conditions  upon  which 
she  could  use  it  for  return  passage,  and  also 
contained  a  notice  especially  calling  her  at- 
tention to  the  terms  upon  which  alone  she 
could  use  It  for  her  return  passage,  it  must 
be  conclusively  presumed  (as  the  cases  cited 
practically  hold),  as  matter  of  law,  that  she 
knew  the  terms  of  the  contract  and  was 
bound  thereby,  even  though  the  actual  fact 


may  be  (if  it  be  a  fact)  that  she  did  not 
discuss  the  matter  "with  the  agent  who  sold 
her  the  ticket,  or  that  her  mind  had  not 
actually  acted  upon  it  and  assented  to  it** 
which  could  not  very  well  be  the  case  if  she 
did  not  read  and  did  not  know  what  were 
the  terms  contained  in  the  contract  evi- 
denced by  the  ticket 

We  next  proceed  to  consider  the  fourth 
ground  taken  in  the  argument  for  appellant 
which  Is  based  upon  the  language  quoted 
from  the  Judge's  charge  in  exceptions  6,  10. 
and  11,  In  reference  to  fraud  and  misrepre- 
sentation; the  error  imputed  being  that  there 
being  no  allegation  of  fraud  or  misrepresen- 
tation in  the  complaint  and  no  testimony  to 
that  effect  It  was  erroneous  and  misleading 
to  the  Jury  to  Introduce  the  element  of  fraud 
and  misrepresentation  into  the  Inquiry  to  be 
made  by  the  Jury.  It  4s  true  that  there  is  no 
allegation  in  the  complaint  of  any  fraud  or 
misrepresentation,  and  no  testimony  upon 
that  subject  and,  if  the  Jury  had  been  in- 
structed to  inquire  whether  there  waa  any 
fraud  or  misrepresentation,  that  might  have 
been  erroneous.  The  language  quoted  from 
the  charge  in  the  fifth  and  eleventh  excep- 
tions is  only  a  portion  of  a  sentence  in  which 
the  Judge  was  instructing  the  Jury  as  to 
what  would  constitute  a  contract  generally; 
and,  while  it  may  not  have  been  necessary, 
we  do  not  think  It  was  error  of  law  to  In- 
clude in  his  general  Instruction  the  matter 
of  fraud  or  misrepresentation,  as  the  Jury 
were  not  instructed  to  inquire  whether  there 
had  been  any  fraud  or  misrepresentation  in 
this  case.  Those  two  exceptions  must  there- 
fore be  overruled.  It  Is  different  however, 
with  the  tenth  exception,  for  there  the  Jury 
were  instructed,  at  the  request  of  the  plain- 
tiff, as  follows:  **Even  if  you  find  that  the 
plaintlfTs  ticket  was  required  to  be  signed 
and  stamped  in  Savannah,  yet  If  the  plain- 
tiff was  misled  as  to  Its  requirements  by  the 
representations  and  conduct  of  the  agent  of 
the  company  who  sold  that  ticket  then  she 
would  not  be  bound  by  Its  requirements,  she 
being  Ignorant  thereof."  This  was  a  plain 
indication  to  the  Jury  that  they  must  in- 
quire into  a  fact  which  was  not  alleged  in 
the  complaint,  and  of  which  there  was  not 
the  slightest  testimony.  The  plaintiff  was 
the  only  witness  who  testified  as  to  what 
occurred  when  she  bought  her  ticket  from 
the  agent  in  Columbia,  and  she  does  not  pre- 
tend to  say  that  said  agent  made  any  rep- 
resentations whatever  to  her  in  regard  to 
the  necessity  of  signing  and  stamping  the 
ticket  in  Savannah.  All  that  he  did  or  said 
to  her  was  to  push  the  ticket  to  her  and 
tell  her  to  sign  it  which  she  did  as  required 
by  the  terms  of  the  ticket  If,  therefore, 
the  Jury  had  undertaken  to  inquire  whether 
the  plaintiff  was  misled  as  to  the  require- 
ments of  the  ticket  by  the  representations 
of  the  agent  of  the  company  who  sold  the 
ticket  as  they  were  required  to  do  by  the 
charge,  they  would  have  had  to  Inquire  as 
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to  a  fact  which  waa  not  only  not  alleged  In 
the  complaint,  but  of  which  there  was  no 
testimony  whatever,  and  their  finding  as  to 
such  fact  would  be  based  purely  upon  con- 
jecture. This  was  error,  and  exception  10 
must  therefore  be  sustained. 

The  next  point  made  is  based  upon  excep- 
tion 8,  in  which  complaint  is  made  of  error 
in  modifying  aefendant's  request  to  charge 
*that  a  railroad  company  is  not  liable  for 
rude  language  used  by  one  of  its  conductors 
to  a  passenger,  lawfully  requiring  such  pas- 
senger to  get  off  its  train."  We  do  not  see 
any  error  in  the  modification  ^  this  request 
which  appears  in  the  judge's  charge,  for  he 
practically  instructed  the  jury  that  the  com- 
pany would  not  be  liable  for  any  language 
used  by  the  conductor  unless  it  was  abusive, 
and  there  was  no  pretense  that  any  such 
language  was  used;  for,  according  to  the 
plaintiff*s  own  testimony,  the  language  used 
was:  "Get  in  there.  Get  your  things  and 
get  out  of  here.  Got  no  time  to  waste.'* 
While  it  is  quite  probable  that  the  conductbr 
spoke  in  a  quick,  peremptory  tone,  there  was 
no  element  of  abuse  in  what  he  said  to  her 
when  she  went  to  the  door  of  the  car,  seeing 
the  people  in  front  of  her  getting  off.  This 
exception  is  overruled. 

The  last  point  made  by  counsel  for  appel- 
lant is  based  upon  exception  6,  in  which  er- 
ror is  imputed  to  the  circuit  judge  in  char- 
ging the  jury  as  follows:  ''You  must  say 
whether  the  contention  of  the  plaintiff  is 
correct;  whether  it  was  simply  a  contract 
to  carry  the  plaintiff  to  Savannah  and  bring 
her  back,  or  whether  it  was  a  [the?]  con- 
tract contended  for  by  defendant  If  it  was 
a  contract,  that  it  was  a  contract  with  limi- 
tations; special  contract  with  certain  limi- 
tations;" the  error  indicated  being  that  there 
was  no  evidence  save  that  offered  by  de- 
fendant which  tended  to  prove  a  special 
contract  with  certain  limitations.  It  is  true 
that  the  testimony  on  the  part  of  the  plain- 
tiff tended  to  show  that  the  only  condition 
contained  in  the  ticket  which  was  actually 
known  to  the  plaintiff  was  that  she  was  en- 
titled to  return  passage;  but  the  plaintiff 
having  lost  her  ticket,  which  it  was  claimed 
contained  the  other  condition  that  It  would 
not  be  good  for  return  passage  unless  it  was 
signed  by  the  plaintiff  and  stamped  by  the 
agent  in  Savannah,  it  was  necessary  to  in- 
troduce secondary  evidence  of  the  contents 
of  the  lost  ticket,  and  this  was  done  by  the 
defendant  offering  Mr.  Seay  as  a  witness, 
who  testified  that  he  was  the  ticket  agent  of 
the  defendant  company  in  Columbia;  and, 
while  he  did  not  in  person  sell  to  the  plain- 
tiff a  ticket  on  the  occasion  in  question,  yet 
he  could  state  as  a  fact  that  the  only  form 
of  ticket  used  for  that  occasion  was  the  X-o 
form,  of  which  he  produced  a  sample,  which 
was  received  in  evidence  and  constitutes  a 
part  of  the  testimony  set  out  in  the  "case.** 
But,  of  course,  it  was  for  the  jury  to  pass 
upon  the  force  and  effect  of  this  testimony. 


There  is  therefore  no  basis  for  the  error  im- 
puted in  the  sixth  exception,  which  is  over- 
ruled. 

If  it  should  be  said,  as  has  been  intimated 
in  the  argument  of  counsel  for  respondent, 
that  the  jury  may  have  based  their  verdict 
upon  the  fact  testified  to  by  plaintiff,  that 
the  conductor  did  not  examine  her  ticket  and 
did  not  demand  her  fare  before  ejecting  her 
from  the  train,  the  answer  is  obvious  that 
such  a  position  is  based  on  conjecture  pure- 
ly; for  neither  this  nor  any  other  court  has 
the  means  of  ascertaining  the  ground  upon 
which  the  jury  based  their  verdict,  and  will 
not  and  cannot  enter  Into  any  such  inquiry; 
and  where,  as  in  this  case,  there  appears  to 
be  error  in  the  instructions  given  to  the  jury, 
a  new  trial  must  be  granted,  especially 
where,  as  in  this  case,  the  facts  testified  to 
by  the  plaintiff  upon  which  this  conjecture 
rests  are  emphatically  contradicted  both  by 
the  conductor  and  by  the  witness  Jefferson 
Grant,  who  held  the  light  for  the  conductor 
while  he  was  examining  the  tickets  of  all 
those  who  were  required  to  leave  the  train 
on  the  occasion  in  question. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  that  the  case  be  remanded  to  that  court 
for  a  new  triaL 

*  (61  S.  C.  666) 

*  HUNTLEY  V.  WELSH. 

(Supreme  Court  of  South  Carolina.     Sept  25, 

1901.) 

BQUITY— APPBAI^ISSUSS  OF  FACT— DISPOSI- 
TION OF  CAUSE. 

Where  the  determination  of  issues  in  a 
suit  in  equity  depends  largely  on  the  cred- 
ibility of  witnesses,  the  supreme  court  has  ju- 
risdiction to  remand  an  appeal  to  the  circuit 
court  with  instructions  to  submit  such  issues 
to  tiie  jury. 

Appeal  from  common  pleas  circuit  court  of 
Chesterfield  county;  Gage,  Judge. 

Action  by  Emily  Huntley  against  Sebra 
Welsh  to  cancel  deed.  From  order  dismiss- 
ing complaint,  plaintiff  appeals.    Reversed. 

W.  P.  Pollock  and  J.  M.  Johnson,  for  ap- 
pellant Stevenson  &  Matheson,  for  respond- 
ent 

McIVER,  C.  J.  This  action  vras  commen- 
ced on  the  13th  of  September,  1890,  for  the 
purpose  of  having  a  paper,  purporting  to  be 
a  deed,  conveying  plaintiff's  interest  in  a  cer- 
tain tract  of  land  to  the  defendant  canceled 
and  declared  null  and  void.  The  grounds 
upon  which  this  claim  is  based  are  that  the 
plaintiff  at  the  time  she  signed  said  paper 
was  quite  old  and  in  a  feeble  state  of  health, 
and  that  by  fraud  and  undue  influence  she 
was  induced  by  the  defendant  to  sign  said 
paper;  that  there  was  no  consideration,  or 
at  most  a  very  inadequate  consideration,  for 
the  Mdd  paper;  and  that  the  said  paper  was 
n^ver  delivered  so  as  to  pass  the  title  to  the 
defendant    An  order*  by  consent,  was  pass- 
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ed,  referring  It  to  a  referee  to  take  the  testi- 
mony, and  to  hear  and  determine  the  issues 
both  of  fact  and  law.    In  pursuance  of  this 
order  the  referee  took  the  testimony,  which 
Is  fully  set  out  in  the  "case/*  and  made  his  re- 
port, finding  that  the  plaintiff  at  the  time  die 
executed  said  papw  was   fully  capable  n/t 
transacting  business,  that  no  fraud  or  undue 
Influence  was  practiced  upon  her,  that  the 
said  paper  was  duly  executed  and  delivered 
to  the  defendant,  and  that  it  was  based  upon 
valuable  consideration.    He  therefore  recom- 
mended that  the  complaint  be  dismissed.    To 
this  report  the  plaintiff  filed  sundry  excep- 
tions, and  the  case  was  heard  by  his  honor 
Judge  Gage  upon  said  report  and  exceptions, 
who  rendered  Judgment  confirming  the  report 
of  the  referee,  declaring  that  said  paper  was 
a  good  and  valid  deed,  and   requiring  the 
plaintiff  to  surrrader  the  same  to  the  clerk 
of  the  court  for  the  defendant    From  this 
judgment  plaintiff  appeals  upon  the  several 
grounds  set  out  in  the  record,  which  substan- 
tially raise  but  two  questions:    (1)  Whether 
there  was  any  valuable  consideration  for  the 
paper  claimed  to  be  a  deed,  and,  if  so,  wheth>- 
er  the  same  was  so  grossly  inadequate  as  to 
Justify  the  conclusion  that  the  plaintiff  was 
Induced  by  fraud  or  undue  influence  on  the 
part  of  the  defendant  to  sign  said  paper. 
(2)  Whether  said  paper  was  ever  in  fact  so 
delivered  as  to  take  effect  as  a  conveyance 
from  plaintiff  to  defendant    These.two  ques- 
tions turn   largely   upon  the   testimony,   in 
which  we  find  very  considerable  conflict  aa 
to  some  of  the  most  material  points.    It  must 
be  regarded  now,  since  the  case  of  Finley  v. 
Gartwright,  55  S.  G.  198,  33  S.  E.  359,  as  the 
settled  rule  that  in  an  appeal  in  a  case  in 
chancery  (such  as  this  case  unquestionably 
is)  this  court  has  Jurisdiction  to  review  any 
finding  of  fact  by  the  chrcuit  court,  and  re- 
verse such  finding  if  the  finding  of  the  circuit 
court  is  against  the  preponderance  of  the 
testimony.    Whether  this  is  so  in  the  pres- 
ent case  depends  largely  upon  the  credibility 
of  the  witnesses,— a  question  peculiarly  ap- 
propriate to  a  Jury,— which  we  are  unable  to 
determine  satisfactorily  without  the  aid  of  a 
Jury;  and  therefore  we  have  concluded  to  re- 
mand the  case  to  the  circuit  court  in  order 
that  Issues  may  be  framed  and  submitted  to 
a  Jury  to  try  the  following  questions:    (1) 
Was  there  any  valuable  consideration  for  the 
paper  pui*portlng  to  be  a  conveyance  of  the 
interest  of  the  plaintiff  in  the  land  described 
in  the  comprint;   and.  If  so,  what  was  the 
amount  of  such  consideration,  and  what  was 
the  real  value  of  the  plaintiff's  Interest  in 
said  land  at  the  time  said  paper  was  signed? 
(2)  Was  the  said  paper  delivered  to  the  de- 
fendant by  the  plaintiff  with  intent  to  pass 
the  title  to  her  interest  in  said  land?    It  is 
true  that  It  was  at  one  time  doubted  whether 
this  court  had  the  power  In  a  case  like  this 
to  order  such  issues;   but  the  case  of  Shaw 
V.  Ounningham,  9  S.  G.  271,  and  the  authori- 
ties therein  cited*  fully  show  that  this  court 


has  such  power,  and  It  was  exercised  In  that 
case,  which  was  like  the  present 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  drcult  court  be  set  aside, 
without  Intending  to  express  any  opinion  as 
to  its  merits,  but  solely  for  the  par^poBe  of  re- 
manding the  case  to  the  circuit  court  for  the 
trial  by  a  Jury  of  the  two  questions  above 
stated,  the  result  of  which  trial  shall  be  cer- 
tified to  this  court 


HAWKINS  et  al.  v.  GOLLINS. 

(Supreme  Court  of  South  Carolina.     Sept  20. 

1901.) 

PENDING  LITIGATION—RBLBASB^-OONSIDBRA- 
HON— QUESTION  FOR  JURY— BXGEPTION  ON 
APPEAL  —  SUFFICIBNCy  —  COMPLAINT  —  DU- 
PLICITY —  ELECTION  —  WAIVER  OF  RIGHTS^ 
ACTION  FOR  CONVERSION-JUDGMENT— VEST- 
ING OF  TITLE— CHATTELS— JOINT  OWNER— 
CO-OWNER'S    TITLE— WAIVER— AGREEMENT. 

1.  Where  a  release  by  a  plaintiff  to  a  de- 
fendant from  a  pending  lawsuit  is  based  on 
valuable  consideration,  it  is  a  bar  to  the  action. 

2.  The  question  whether  a  release  by  a  plain- 
tiff to  a  defendant  from  a  pending  lawsuit  is 
based  on  valuable  consideration  is  for  the 
jury. 

3.  Where  chattels  are  attached,  and  suit  is 
brought  by  the  owner  for  damages  for  a  con- 
version, and  the  defendant,  pending  such  suit 
returns  to  the  owner  some  of  the  converted 
property  aa  a  consideration  for  a  release  from 
the  suit,  such  release  is  based  on  a  valuable 
consideration  only  in  case  the  defendant  was 
lawfully  entitled  to  the  property. 

4.  An  exception  for  review  on  apMal,  enlar- 
ging error  in  an  instruction,  withoui  showing 
in  what  particulars  the  court's  remarks  were 
prejudicial,  will  not  be  considered. 

5.  Where  a  complaint  states  a  cause  of  ac- 
tion in  claim  and  delivery,  and  also  for  the  con- 
version of  chattels,  and  the  record  on  appeal 
does  not  disclose  that  plaintiff  had  elected, 
when  he  executed  a  release  to  defendant  from 
the  action,  on  which  cause  of  action  he  would 
proceed,  it  cannot  be  held  that  by  electing  to 
proceed  for  damages  he  waived  his  property 
rights  in  the  chattels. 

6.  Where  plaintiff  claiming  attached  prop- 
erty waives  his  rights  and  sues  for  damages 
for  conversion,  and  the  defendant  denies  a 
wrongful  conversion,  title  does  not  vest  in  the 
defendant  until  judgment  in  his  favor. 

7.  One  a  joint  owner  cannot  enter  into  an 
agreement  waiving  the  right  of  his  co-owner 
to  set  up  title  to  the  property. 

Appeal  from  common  pleas  circuit  court 
of  Greenwood  county;   Benet,  Judge. 

Action  by  Frederick  Hawkins  and  Mamie 
Hawkins  agahist  W.  A.  Collins  and  John 
Collins.  From  Judgment  for  plaintiffs  against 
defendant  W.  A.  Collins,  he  appeals.  Af- 
firmed. 

Caldwell  &  Park,  for  appellant  E.  S.  F. 
Giles,  for  respondents. 

GARY,  A.  J.  The  record  contains  the  fol- 
lowing statement: 

"This  action  was  commenced  by  the  plahi- 
tiffs  on  the  11th  day  of  November,  1896, 
against  the  defendants,  in  the  court  of  com- 
mon pleas  for  Greenwood  county,  the  plahi- 
tiffs  alleging  that  on  the  9th  and  10th  days 
of  November,  1896^  the  defendants  wantonly, 
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willfully,  and  unlawfully  took  and  carried 
awa3%  and  converted  to  their  own  use,  the 
following  described  personal  property,  then 
In  the  possession  of  and  belonging  to  the 
plaintiffs,  to  wit:  2  bales  of  lint  cotton, 
900  pounds  of  seed  cotton,  68  bushels  of  cot- 
ton seed,  500  bundles  of  fodder,  15  two-horse 
loads  of  pea-vine  hay,  13  bushels  of  oats, 
6  two-horse  wagon  loads  of  corp,  and  3  large 
black  hogs;  and  asking  for  actual  and  puni- 
tive damages  in  the  sum  of  $500.  The  de- 
fendants, in  their  answer,  set  forth  that 
they  seized  the  said  chattels  under  a  war- 
rant of  attachment  issued  by  a  magistrate, 
and  that  the  said  chattels  were  covered  by  an 
agricultural  lien  and  a  certain  mortgage  giv- 
en to  the  defendant  W.  A.  Collins  by  the  said 
plaintiffs.  By  a  later  supplemental  answer 
the  defendants  set  forth  that  on  the  10th  day 
of  January,  1899,  the  defendant  W.  A.  (Col- 
lins, for  himself  and  his  codefendant,  Fred- 
erick Hawkins,  delivered  to  the  plaintiff 
three  hogs,  in  full  settlement  of  the  claims 
and  demands  of  the  plaintiffs  set  forth  in 
their  complaint,  and  that  the  said  hogs  were 
accepted  by  the  said  plaintiffs;  and  in  con- 
sideration of  the  same  Frederick  Hawkins 
executed  and  delivered  to  W.  A.  Collins  the 
release  set  forth  in  this  case,  of  which  a 
copy  was  appended  to  the  answer.  On  these 
pleadings  the  case  was,  at  the  November, 
1900,  term  of  the  court  of  common  pleas  for 
Greenwood  county,  called  for  trial,  and  after 
the  Introduction  of  testimony,  the  rulings 
and  charge  of  the  presiding  Judge,  the  Jury 
rendered  a  verdict  for  the  plaintiffs  against 
the  defendant  W.  A  Collins,  on  which  Judg- 
ment was  duly  entered.  The  defendant  W. 
A.  Collins  within  the  proper  time  made  a 
motion  for  a  new  trial  on  the  minutes  of  the 
court,  based  on  the  undisputed  testimony 
that  after  the  commencement  of  this  action 
the  plaintiff  Frederick  Hawkins  executed 
and  delivered  to  the  defendant  W.  A.  Col- 
lins a  release  from  all  liability  to  himself 
and  his  coplaintlff  arising  out  of  this  cause 
of  action  in  consideration  of  three  hogs, 
which  hogs  were  the  same  for  which  this  ac- 
tion was  brought,  in  part,  to  recover  dam- 
ages, and  that  Frederick  Hawkins  has  never 
returned  or  offered  to  return  the  said  hogs; 
it  having  been  submitted  that  when  the 
plaintiffs  elected  to  bring  this  action  to 
recover  the  value  of  the  property,  having 
another  effectual  and  alternative  remedy  at 
hand  in  an  action  for  claim  and  delivery,  by 
their  election  waived  their  property  rights  in 
the  chattels  to  the  defendants,  and  the  legal 
title  to  the  property  became  vested  in  the 
defendants;  and  a  return  of  a  portion  of  this 
property  as  a  consideration  for  the  release 
was  a  valuable  consideration,  and  a  complete 
bar  to  the  recovery  by  these  plaintiffs.  From 
the  Judgment  in  this  case  the  defendant 
W.  A.  Collins  appeals  to  this  court** 

The  release  hereinbefore  mentioned  was 
as  follows: 

"In  consideration  of  three  hogs  given  me, 
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or  returned  to  me,  this  day  by  W.  A  Collins, 
—value  of  hogs  Is  $15,  and  receipt  of  which 
is  hereby  acknowledged  by  me,— I  hereby 
agree  to  discontinue  a  certain  suit  or  suits 
brought  against  W.  A  Collins  and  also  John 
Collins,  for  |500,  on  the  11th  of  November, 
1808,  entitled  'Frederick  Hawkins  and  Ma- 
mie Hawkins,  Plaintiffs,  against  W.  A  Col- 
lins, also  John  Collins,  Defendant,*  and  I 
hereby  acknowledge  that  I  have  received  sat- 
isfaction in  full  for  same,  and  the  same  is 
settled  in  full  by  said  considerations  and 
amounts  above  mentioned. 

hU 

**[SIgned]  Frederick    X    Hawkins. 

ma'rk. 
"Witnesses:    J.  K.  Harvley.    H.  M.  Harv- 
ley." 

The  following  are  the  appellant's  excep- 
tions, to  wit: 

"(1)  Because  his  honor  erred  in  allowing 
the  witness  Frederick  Hawkins,  one  of  the 
plaintiffs,  to  testify  as  to  his  condition  when 
he  executed  the  release;  whereas  the  wit- 
ness had  already  stated  that  he  had  executed 
the  release,  for  which  three  hogs  were  given 
him,  and  that  he  had  never  returned,  or  of- 
fered to  return,  the  three  hogs.  Thus,  hav- 
ing accepted  and  retained  a  consideration 
for  the  release,  he  could  not  be  heard  to  im- 
peach his  act  without  first  returning  the  con- 
sideration for  which  his  act  was  done.  (2) 
Because  his  honor  erred  In  charghig  the  Jury: 
'If  the  testimony  satisfies  yon  that,  if  Fred. 
Hawkins  did  sign  such  a  paper,  he  was  not 
acting  as  a  free  agent,  but  was  doing  it  un- 
der some  sort  of  compulsion.  If  he  was 
frightened  into  it,  or  threatened  into  it,  or  in- 
duced to  do  it  under  duress,  that  would  mean 
that  It  was  not  such  a  contract  or  agree- 
ment as  would  bind  Fred.  Hawkins,  or  affect 
this  suit,'— whereas  his  honor  should  have 
charged  the  Jury  that,  if  a  valuable  consider- 
ation was  given  to  Frederick  Hawkins  for 
the  execution  of  the  release,  such  considera- 
tion must  have  been  returned,  or  offered  to 
be  returned,  before  any  fraud,  duress,  or 
threats  would  render  the  release  voidable. 
(3)  It  having  been  admitted  that  the  three 
hogs,  the  consideration  for  the  said  release, 
were  the  same  for  which  this  suit  was 
brought,  among  other  chattels,  to  recover 
their  value  in  damages,  therefore,  from  the 
commencement  of  this  action,  the  plaintiffs 
having  thereby  elected  to  sue  for  the  value 
of  the  property  rather  than  the  property  it- 
self, waived  what  property  right  they  might 
have  had  in  the  three  hogs;  and  his  honor 
should  have  charged  the  Jury  that,  if  these 
hogs  were  returned  .to  Hawkins  as  a  con- 
sideration for  the  release,  that  such  consid- 
eration was  valuable,  and  Hawkins  would 
be  bound  by  it,  no  matter  what  fraud, 
duress,  or  undue  influence  was  used  to  ob- 
tain the  release,  unless  he  had  returned  the 
consideration,  or  offered  to  return  the  same; 
and  when  his  honor  charged  the  Jurj^:  'If 
you  come  to  the  conclusion  that  the  ho^s 
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were  not  the  property  of  GoUins,  but  w&e 
tbe  property  of  Hawkins,  or  himself  and  his 
wife,  then  they  could  not  stand  as  a  con- 
sideration of  an  agreement  binding  on  Fred. 
HaArklns,'— he  committed  error,  because  in 
80  charging  he  led  the  Jury  to  believe  that, 
if  the  purported  consideration  of  the  release 
was  the  same  three  hogs  for  which  this  ac- 
tion was  brought  to  recover  damages,  then 
such  consideration  was  not  valuable,  and 
the  release  not  binding.  (4)  Because  his 
honor  erred  in  charging  the  Jury:  'If  you 
are  satisfied  from  the  testimony  that  he 
was.  under  unlawful  arrest  or  imprisonment, 
unlawfully  in  the  custody  of  the  law,  as  has 
been  argued  to  you,  you  are  to  say  what  the 
testimony  is  as  to  that  However,  If  you 
come  to  the  conclusion  that  he  was  not  act- 
ing freely  and  voluntarily,  but  signed  the 
paper,  if  he  signed  it  under  duress,  that  it 
was  extorted  from  him  by  fear  or  any  un- 
due Influence,  then  the  paper  would  not  bind 
him,'— whereas  he  should  have  charged  the 
Jury  that,  if  the  agreement  was  executed 
for  a  valuable  consideration,  and  such  con- 
sideration had  not  been  returned  or  offered 
back,  then,  even  though  the  said  Hawkins 
was  not  acting  freely  and  voluntarily,  was 
under  duress,  or  it  was  extorted  from  him 
Dy  fear  or  undue  influence,  the  release  would 
still  have  been  binding  upon  him.  (5)  That 
In  using  the  expression,  'as  has  been  argued 
to  you,*  his  honor  committed  error,  in  that 
*ie  thereby  commented  upon  the  facts  of 
the  case,  for  he  thereby  referred  the  minds 
of  the  Jurors  to  the  argument  of  plaintiff's 
attorneys  upon  the  matter  of  this  release, 
and  their  inferences  from  the  testimony, 
making  the  argument  of  counsel  upon  this 
point  a  part  of  his  charge,  In  violation  of 
section  26,  art  5,  of  the  constitution.  (6) 
That  his  honor  erred  in  refusing  to  grant 
the  motion  of  the  defendants  for  a  new  trial, 
based  on  the  undisputed  testimony  that  aft- 
er the  commencement  of  this  action  the 
plaintiff  Frederick  Hawkins  executed  and  de- 
livered to  the  defendant  W.  A.  Collins  a  re- 
lease from  all  liability  to  himself  and  his 
coplaintiff  arising  out  of  this  cause  of  ac- 
tion, for  which  release  W.  A.  Collins  deliv- 
ered to  the  said  Hawkins  three  hogs,  which 
hogs  were  the  same  for  which  this  action  was 
brought  in  part  to  recover  damages  as  al- 
leged in  the  complaint,  and  that  Fred.  Hawk- 
ins has  never  returned,  or  offered  to  return, 
the  said  hogs;  for  when  the  plaintiffs  elect- 
ed to  bring  this  action  to  recover  the  value 
of  the  property,  having  another  effectual  and 
alternative  remedy  at  hand  in  an  action  for 
daim  and  delivery,  by  jtheir  election  they 
waived  their  property  rights  in  the  chattels  to 
the  defendants,  and  the  legal  title  to  the  prop- 
erty became  vested  in  the  defendants,  and 
a  return  of  a  portion  of  this  property  as  a 
consideration  for  the  release  was  a  valuable 
consideration,  and  a  complete  bar  to  the  re- 
covery by  these  plaintiffs,  and  his  honor 
should  have  so  held.    (7)  Tbe  defendant  W. 


A.  Collins  asks  the  court  to  dismiss  the  ac- 
tion on  the  ground  that  the  undisputed  testis 
mony  hi  the  case  shows  that  after  the  com- 
mencement of  this  action  the  plahitiff  Fred- 
erick Hawkins  executed  and  delivered  to  the 
defendant  W.  A.  Collins  a  release  from  all 
liability  arising  out  of  this  cause  of  action 
to  himself  and  his  coplaintiff,  and  accepted, 
and  still  retains,  a  consideration  for  such  re- 
lease, and  has  never  offered  to  return  the 
same.  This  defendant  submits  that  such  re- 
lease is  a  complete  bar  to  this  action." 

His  honor,  the  presiding  Judge,  charged 
the  Jury:  "If  the  three  hogs  mentioned  In  the 
paper,  or  referred  to  in  the  paper,  were  the 
property  of  Collins,  and  given  to  Fred. 
Hawkins  as  the  consideration  for  which  he 
was  to  stop  the  lawsuit,  then  that  considera- 
tion would  be  regarded  a  valuable  consider- 
ation, and  would  be  the  basis  of  a  valid 
agreement  Of  course.  If  you  come  to  the 
conclusion  that  the  hogs  were  not  the  prop- 
erty of  Collins,  but  were  the  property  of 
Hawkins  himself,  or  himself  and  his  wife, 
then  they  could  not  stand  as  the  considera- 
tion of  an  agreement  binding  on  Fred.  Hawk- 
ins." 

The  defendantfs  fifth  request  was  as  fol- 
lows: "(5)  That  the  rdease  from  or  discon- 
tinuance of  a  suit  for  damages  by  one  of  two 
Joint  owners  of  personal  property  operates  to 
put  an  end  to  the  suit  unless  It  is  shown  that 
such  release  was  procured  by  fraudulent  col- 
lusion between  the  releasing  plaintiff  and 
the  defendant,  or  unless  In  the  case  of  fraud, 
duress,  or  deception,  alleged  solely  against 
the  defendant,  any  valuable  consideration 
furnished  for  such  release  be  returned  by  the 
party  receiving  it  to  the  defendant  furnishing 
it"  In  response  to  this  request  his  honor 
said:  "That  is  law,  and  it  means  Just  what 
I  have  already  said,  that  two  Joint  owners  of 
property.  In  suing  for  damages  or  the  recov- 
ery of  the  property,  must  sue  together.  The 
suit  cannot  originally  be  brought  by  only  one 
of  them,  but  must  be  brought  by  both  Joint- 
ly; and,  if  one  of  them  discontinues  the  suit 
—and  by  'discontinue'  we  mean  puts  an  end 
to. the  suit  so  far  as  he  is  concerned,— then 
that  also  puts  an  end  to  the  suit  so  far  as 
the  other  is  concerned,  unless  the  release  or 
discontinuance  has  been  procured  by  fraud, 
by  a  fraudulent  collusion  between  one  of  the 
plaintiffs  and  the  defendant,  and  when  there 
has  been  fraud  or  deception  or  duress  used 
and  brought  to  bear  upon  a  plaintiff  to  induce 
him  or  compel  him  to  grant  a  release  or  dis- 
continuance, and  a  valuable  consideration 
has  been  given  him.  If  such  is  the  case,  he 
may  not,  after  he  discovers  the  fraud,  hold 
on  to  that  consideration  and  also  hold  on  to 
the  lawsuit;  which  means  in  this  case  that  if 
it  be  the  fact— if  the  testimony  satisfies  you 
—that  Fred.  Hawkins  was  imposed  upon  by 
the  Collinses,  or  by  W.  A.  Collins,  in  giving 
that  alleged  release  for  the  consideration  of 
three  hogs  given  him,  and  if  he  afterwards 
did  not  feel  l>ound  by  that  release,  and  still 
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continues  the  lawsnlt,  then.  If  the  three  hogB 
were  the  property  of  OolUns,  given  to  Fred. 
Hawkins,  and  accepted  by  hhn  as  a  con- 
sideration, then  Hawkins  cannot  hold  on  to 
the  hogs  and  also  hold  on  to  the  lawsuit  He 
mnst  give  hack  the  hogs  before  he  can  go  on 
with  the  lawsuit  He  cannot  accept  a  benefit 
from  the  fraud,  and  then  go  on  still  and  ask 
for  damages.  Of  course,  If  the  hogs  in  ques- 
tion were  not  the  property  of  Collins,  but 
were  the  property  of  Hawkins,  then  this 
proposition  of  law  would  not  apply  to  such  a 
state  of  facts.'* 

The  defendant's  sixth  request  was  as  fol- 
lows: "(6)  No  matter  what  force,  fraud,  or 
deception  is  employed  by  a  defendant  in  a 
suit  for  damages  by  two  Joint  owners  of  per- 
sonal property  for  the  purpose  of  forcing  a 
release  and  settlement  of  such  a  suit  if  sucl^ 
defendant  furnishes  a  valuable  consideration 
for  such  release  or  settlement  the  plaintilf, 
or  the  one  of  them  receiving  such  valuable 
consideration,  must  return  It  to  the  defend- 
ant In  order  to  resist  such  release  or  settle- 
ment and  proceed  with  the  action;  and  this 
is  the  law  whether  the  release  be  by  one  or 
both  of  the  plaintiffs."  His  honor  said,  "That 
is  the  law." 

The  defendant's  eighth  request  was  as  fol- 
lows: "(8)  Any  property  of  the  least  value 
constitutes  a  valuable  consideration;  and  the 
estimated  proportion  of  the  value  of  the  con- 
sideration furnished  for  the  release  of  an  ac- 
tion to  the  damages  claimed  In  the  action,  or 
the  actual  amount  of  such  damages,  is  entire- 
ly ImmateriaL"  In  commenting  on  it  the 
presiding  Judge  said:  ''That  is  the  law,— 
purely  a  question  on  the  part  of  the  person 
agreeing  to  release  how  much  he  will  do  it 
for.  If  he  does  it  for  a  large  amount  or  a 
small  amount  makes  no  difference.  If  It  is 
a  valuable  consideration.  It  is  binding.'' 

We  will  first  consider  the  exception  num- 
bered 1.  The  witness  was  asked,  "What 
was  your  condition  at  that  time?'  The  de- 
fendant's attorney  objected  to  the  testimony, 
"because  the  witness  has  stated  that  he  has 
accepted  this  consideration,  and  has  never  of- 
fered to  return  it  and  has  never  returned  it 
and  he  cannot  undertake  to  show  that  fraud 
was  practiced  upon  him,  and  at  the  same 
time  take  advantage  of  that  fraud."  The  ob- 
jection was  based  on  the  assumed  fact  that 
the  release  was  for  valuable  consideration, 
whereas  this  was  to  be  determined  by  the 
Jury,  and  was  submitted  for  their  considera- 
tion. Furthermore,  the  presiding  Judge  char- 
ged the  Jury  that  they  could  not-  consider 
the  question  of  fraud  if  the  release  was 
founded  upon  a  valuable  consideration. 

The  second  and  fourth  exceptions  will  be 
considered  together.  By  reference  to  the 
charge  to  the  Jury  it  will  be  seen  that  the 
circuit  Judge  charged  the  propositions  of  law 
which  the  said  exceptions  submit  he  should 
have  charged. 

We  will  next  consider  the  third  exception. 
It  will  be  observed  that  the  question  "wheth- 


er, from  the  commencement  of  this  action, 
the  plaintiffs,  having  thereby  elected  to  sue 
for  the  value  of  the  property,  rather  than  the 
property  itself,  waived  what  property  right 
they  might  have  had  in  the  three  hogs,'^  was 
not  presented  for  consideration,  nor  did  the 
presiding  Judge  make  a  ruling  thereon,  ex- 
cept upon  the  motion  for  a  new  trial,  herein- 
after discussed.  It  is  not  claimed  that  there 
was  error  in  the  proposition  of  law  whereby 
the  presiding  Judge  instructed  the  Jury:  "If 
you  come  to  the  conclusion  that  the  hogs 
were  not  the  property  of  Oolllns,  but  were 
the  property  of  Hawkins,  or  himself  and  his 
wife,  then  they  could  not  stand  as  a  consid- 
eration of  an  agreement  binding  (m  Fred. 
Hawkins,"~further  than  "the  Jury  were  led 
to  believe  that,  if  the  purported  consideration 
of  the  release  was  the  same  three  hogs  for 
which  this  action  was  brought  to  recover 
damages,  then  such  consideration  was  not 
valuable,  and  the  release  was  not  binding." 
In  the  first  place,  even  though  it  should  be 
conceded  that  if  the  consideration  of  the  re- 
lease was  the  same  three  hogs  for  which  this 
action  was  brought  to  recover  damages,  and 
that  such  consideration  was  not  valuable,  and 
the  release  not  binding,  there  was  nothing  in 
the  charge  leading  the  Jury  to  this  belief. 
But  in  the  second  place,  if  the  three  hogs 
w^e  not  the  property  of  Ck>lllns,  but  be- 
longed to  the  plaintiffs,  and  they  were  en- 
titled by  law  to  the  immediate  possession 
thereof,  they  could  not  be  made  by  Collins 
the  basis  of  an  agreement  demanding  a  valu- 
able consideration.  Under  such  circumstan- 
ces Collins  could  not  be  said  to  part  with 
anything  of  value. 

The  fifth  exception  will  next  be  considered. 
It  fails  to  specify  in  what  particulars  the  ar- 
gument of  counsel  was  erroneous,  or  wherein 
the  passing  remark  of  the  presiding  Judge 
was  prejudicial  to  the  appellant 

We  proceed  to  a  consideration  of  the  sixth 
exception.  The  only  question  presented  by 
this  exception  which  is  not  disposed  of  in 
considering  the  other  exceptions  is  whether, 
"when  the  plaintiffs  elected  to  bring  this  ac- 
tion to  recover  the  value  of  the  property,  hav- 
ing another  effectual  and  alternative  remedy 
at  hand  in  an  action  for  claim  and  delivery, 
by  their  election  they  waived  their  property 
rights  In  the  chattels  to  the  defendants,  and 
that  the  legal  title  to  the  property  became 
vested  in  the  defendants.**  The  allegations  of 
the  complaint  were  appropriate  either  to  an 
action  for  claim  and  delivery  or  for  damages 
arising  from  a  conversion  thereof.  The  rec- 
ord does  not  disclose  the  fact  that  at  the  time 
Fred.  Hawkins  signed  the  foregoing  agree- 
ment the  plaintiffs  had  elected  upon  which 
cause  of  action  they  would  rely.  There  is, 
however,  another  reason  why  the  exception 
cannot  be  sustained.  Bven  If  it  appeared 
that  the  plaintiffs  were  willing  to  waive  their 
right  to  sue  for  the  return  of  the  property, 
and  rrtied  upon  their  right  to  recover  dam* 
ages  for  the  conversion  thereof,  the  defend- 
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anti  d^ed  that  there  was  a  oooTendon  on 
thdr  part  which  implies  an  act  ot  wrong. 
See  separate  opinion  In  Hollidaj  t.  Poston* 
eo  B.  a  loe,  88  a  B.  i49.  The  title  to  the 
property  was  certainly  not  Tested  In  Collins 
until  the  verdict  of  the  Jury  or  the  entry  of 
Judgment  thereon. 

We  will  next  consider  the  seventh  excep- 
tion. This  exception  cannot  be  sustained,  as 
it  assumed  that  the  release  was  based  upon 
a  valuable  consideration.  There  is  also  an- 
other reason  why  the  court  could  not  have 
dismissed  the  complaint  Even  If  the  agree- 
ment  had  been  binding  on  Fred.  HawlLlns, 
he  had  no  right  to  enter  into  an  agreement 
so  as  to  affect  the  rights  of  the  other  Joint 
owner  of  the  property.  McOaslan  v.  Nance^ 
46  S.  G.  668,  24  S.  B.  812;  Freem.  Ooten.  i 
849. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afQrmed. 

McIVBB,  0.  J.  (concurrhxg  in  result).  As 
the  circuit  Judge  left  it  to  the  Jury  as  a  ques- 
ti<m  of  fact  to  determine  whether  there  was 
any  valuable  consideration  for  the  release 
(which  was  not  under  seal)  set  up  in  the  sup- 
plemental answer,  and,  as.  their  verdict  must 
be  regarded  as  a  finding  that  there  was  no 
valuable  consideration  (the  ownership  of  the 
hogs  behxg  the  turning  point  of  the  case), 
there  was  nothing  to  be  returned;  and  for 
this  reason  I  concur  in  the  result 


(129  N.  O.  99) 

STRAUSS  V.  OITY  OF  WILMINGTON. 

(Supreme  0>nrt  of  North  Carolina.    Oct  15, 

1901.) 

JUDOMBNT— FINDIN6S-SUF7ECIBN0T* 

RflTVIBW. 

1.  Where,  in  an  action  for  injories  sustained 
by  plaintiff's  testator,  which  it  was  alleged  re- 
sulted in  his  death,  the  answer  denied  that  the 
injury  was  caused  by  defendant's  negligence, 
and  also  that  it  caused  his  death,  a  finding  that 
decedent  was  "injured*'  by  defendant's  negli- 
gence will  not  sustain  a  Judgment  for  plain- 
tiff. 

2.  The  InsulOciency  of  the  finding  of  fact  to 
support  the  Judgment  is  a  defect  on  the  face 
of  the  record  which  is  presented  for  review, 
notwithstanding  the  insufficient  issues  submit- 
ted to  the  jury  were  agreed  upon  by  the  coun- 
sel, since  the  appeal  itself  is  an  exception  to 
the  judgment 

Appeal  from  superior  court  New  Hanover 
county;   Hoke,  Judge. 

Action  by  Jessie  B.  Strauss,  executrix, 
against  the  city  of  Wilmington.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

B.  K.  Bryan  and  Bountree  &  Oarr,  for  ap- 
pellant Bellamy  &  Bellamy  and  A.  J.  Mar- 
shall, for  appellee. 

GLABK,  J.  This  Is  an  action  f <»  damages 
for  injuries  sustained  by  plaintiff's  testator, 
which  it  Is  alleged  resulted  some  months 
lattf  in  his  death.    The  answer  denies  that 


the  injury  was  caused  by  the  negligenoe  of 
the  defendant  and  also  that  it  caused  his 
death.  The  issue  thus  raised  has  not  been 
passed  upon  by  the  Jury.  The  issue  submit- 
ted and  found  affirmatively,  ''Was  the  plain- 
tiff's testator  injured  by  the  negligence  of 
the  defendant?"  does  not  find  that  such  in- 
jury caused  the  death,  but  by  implication,  at 
least  finds  that  it  did  not  If  the  injury 
caused  the  death,  this  action  is  maintainable 
by  virtue  of  Code,  i  1498,  which  changed  the 
common  law  in  such  cases.  Killian  v.  Rail- 
way Oo.,  128  N.  0. 261, 38  a  B.  873.  If,  how- 
ever, nothing  more  appears  than  that  the  tes- 
tator was  injured  by  defendant  as  found  by 
the  Jury,  and  has  since  died,  as  aiq;>ear8  by 
admission  of  administration,  the  action  is  not 
maintainable.  Ck)de,  i  1491,  subd.  2;  Harper 
V.  Oommissloners,  123  N.  0. 118,  31  S.  B.  384. 
With  that  material  allegation  denied  by  the 
answer  and  not  passed  upon  by  the  Jury,  no 
Judgment  can  be  entered.  It  is  true  that,  if 
all  the  points  raised  can  be  presented  to  the 
Jury  upon  the  issues  submitted,  they  will  be 
deemed  sufficient;  but  such  Is  not  the  case 
when,  as  here,  the  verdict  Is  not  a  sufficient 
basis  for  a  Judgment  Redmond  v.  Ohand- 
ley,  119  N.  0.  675,  26  S.  B.  255;  Tucker  v. 
Satterthwaite,  120  N.  O.  118,  27  S.  B.  46^  and 
cases  cited.  By  the  addition  made  to  the 
case  on  appeal  by  the  Judge  it  appears  that 
the  Issues  were  not  seen  by  him,  having  been 
agreed  upon  by  counsel  at  a  previous  term. 
This  shows  that  there  was  mere  inadvertence 
by  his  honor,  who  did  not  himself  frame  the 
issues,  but  this  does  not  cure  the  defect 
Usually  it  is  not  appealable  error  when  addi- 
tional or  pn^>er  issues  are  not  aslced.  That 
is  true  as  to  errors  on  the  trial,  which  cannot 
be  considered  unless  set  out  in  the  case  on 
appeal  and  duly  excepted  to.  But  the  insuf- 
ficiency of  the  verdict— "the  facts  found"— to 
support  the  Judgment  is  a  defect  upon  the 
fbce  of  the  record  prop^,  which  is  presented 
for  review,  since  the  appeal  is  of  Itself  an 
exception  to  the  Judgment  The  omission  of 
a  vital  issue  is  not  cured  by  the  charge  of 
the  court  for  there  Is  no  finding  by  the  Jury. 
This  renders  it  unnecessary  to  consider  the 
other  exceptions,  rtnce  they  may  not  arise  on 
another  trlaL 
New  trial* 
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HBRRING  V.  BUTTON  et  aL 

(Supreme  Court  of  North  GaroCna.    Oct  IS^ 

1901.) 

LIFB  IKBXTRANCB— BBNEFICIARIB3— RiaRTB. 

Where  a  guardian  takes  out  a  life  insur- 
ance policy  in  the  names  of  his  wards  for  the 
purpose  of  protecting  them  and  his  bondsmen 
against  anv  loss  that  may  occur  to  such  wards' 
estate,  such  wards  are  not  thereby  constituted 
trustees  of  the  policy,  or  money  collected 
thereon,  but  take  a  vested  right  of  property 
therein,  of  which  they  cannot  be  devested 
without  their  consent 

Cook,  J^  dissentiac 
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Appeal  from  superior  conrti  Lenoir  cooaty; 
Allen,  Judge. 

Action  by  Edward  Herring,  as  guardian 
of  John  Hardy  Sutton  and  another,  against 
Mary  F«  Sutton,  executrix  of  B.  F.  Sutton* 
deceased,  and  others.  From  a  Judgment  in 
faTor  of  plaintiff,  defendants  appeaL  Af- 
firmed. 

Shepherd  &  Shepherd,  for  appellants.  N. 
J.  Rouse,  for  appellee. 

FUROHECS,  O.  J.  This  Is  an  action  on  a 
guardian  hond  given  by  B.  F.  Sutton,  Jr., 
in  the  sum  of  |2,G00,  as  guardian  of  his  two 
minor  children  J.  H.  Sutton  and  Annie  I* 
Sutton,  with  Junius  Bl  Sutton,  Thomas  Sut* 
ton,  and  Flavins  Allen  as  his  sureties.  The 
guardian  is  dead,  and  Mary  F.  Sutton  is  his 
executrix.  Tbe  case  was  referred  to  Mr. 
Ormond  to  find  the  facts,  declare  the  law, 
and  report  the  same  to  the  court,  which  he 
did.  Besides  finding  the  amount  due  on  said 
guardianship,  he  further  found  as  follows: 
"That  B.  F.  Sutton,  deceased,  had  no  insur- 
ance for  any  of  his  other  children  or  widow, 
and  at  the  time  of  taking  out  said  insurance 
policy  tn  the  name  of  his  said  wards,  John 
Hardy  Sutton  and  Annie  Laura  Sutton,  it 
was  his  purpose,  and  he  so  declared  It  to  be, 
to  protect  said  wards  and  hJs  bondsmen 
against  any  loss  which  might  occur  to  the  es- 
tate of  said  wards."  He  also  found:  "That 
when  the  defendant  Junius  B.  Sutton  sign- 
ed the  guardian  bond  of  said  B.  F.  Sutton, 
Jr.,  he  was  influenced  to  do  so  by  the  prom« 
Ise  of  said  B.  F.  Sutton  to  have  his  life  in- 
sured for  the  protection  of  his  wards  and 
sureties.''  The  referee  then  declares  as  a 
matter  of  law  that  these  facts  did  not  con- 
stitute the  said  John  H.  and  Annie  L.  Sut- 
ton trustees  of  the  insurance  policy,  or 
the  money  collected  thereon.  The  defend- 
ants excepted  to  the  facts  and  the  law  as 
found  and  declared  by  the  referee,  but  upon 
the  hearing  of  the  report  before  the  Judge 
the  same  tn  all  things  was  confirmed,  and 
Judgment  given  for  the  plainttS,  from  which 
defendants  appealed. 

Upon  B  F.  Sutton's  taking  out  this  policy 
of  insurance,  naming  his  two  children  J.  H. 
and  Annie  L.  Sutton  the  beneficiaries  there- 
in, it  became  theirs.  They  had  a  vested  right 
of  property  therein,  of  which  they  could 
not  be  devested  without  their  consent.  Bur- 
ton T.  Farinholt,  86  N.  a  260;  Bank  v. 
Hume,  128  U.  a  195,  9  Sup.  Ot  41,  32  L.  Bd. 
370.  This  Is  BO  unless  they  took  and  held  it 
in  trust,  as  contended  by  defendants;  and 
this  contention  seems  to  be  -settled  against 
them  by  the  case  of  Wood  v.  Oherry,  73  N.  GL 
110.  We  quote  with  approval  the  introduc- 
tion of  Chief  Justice  Pearson's  opinion  In 
that  case  aa  especially .  applicable  to  this 
case:  ''According  to  Justice,  using  the  word 
in  Its  broadest  sense,  as  distinguished  from 
law  or  CQui^,  the  defendant  ought  not  to 
be  disturbed  in  her  occupation  of  the  prem* 


laes  durlitf  her  lifetime  or  widowhood;  and 
we  have  considered  the  ease  in  every  point 
of  view  to  see  if  we  could  sustain  the  de- 
cision of  his  honor  in  her  favor,  but  we  can 
find  no  ground  on  which  to  do  so."  The 
court  then  says:  '*The  promise  of  Wood 
cannot  be  enforced  on  the  ground  of  Its  cre- 
ating a  trust,  for  a  trust  can  only  be  created 
in  one  of  four  ways:  (1)  By  transmission  of 
the  legal  estate  when  a  simple  declaration 
will  raise  the  use  or  trust;  (2)  a  contract, 
based  upon  valuable  consideration,  to  stand 
seised  to  the  use  of  or  In  trust  for  another; 
(3)  a  covenant  to  stand  seised  to  the  use  of 
or  in  trust  for  ano&er  upon  good  consider- 
ation; (4)  when  the  court  by  its  decree  con- 
verts a  party  into  a  trustee  on  the  ground  of 
fraud."  The  allegation  of  the  defendants  in 
this  case  is  that  John  H.  Sutton  and  Annie  L. 
Sutton  are  trustees  of  the  $2,000  collected 
upon  this  policy  of  insurance  out  of  the  In- 
surance company  for  the  benefit  of  the  de- 
fendants, and  if  they  are  it  Is  because  th^ 
fall  within  one  of  the  four  reasons  stated 
above.  It  cannot  be  that  they  are  trustees 
under  the  flist  ground,  aa  there  is  no  trans- 
mission of  a  legal  estate.  The  policy  of  In- 
surance Is  only  a  chose,— a  promise  to  pay 
the  def aidants  $2,000  upon  certain  condi- 
tions and  contingencies,  which  might  be  de- 
feated by  B.  F.  Sutton's  not  paying  the  pre- 
miums and  by  the  company's  canceling  the 
policy.  It  cannot  be  under  the  second 
ground,  as  there  is  no  contract  on  the  part 
of  John  and  Laura  to  stand  seised  to  the 
use  of  the  defendants.  It  cannot  be  under 
the  third  ground,  as  there  Is  no  covenant  on 
the  part  of  John  and  Annie  to  stand  seised 
to  the  use  of  or  in  trust  for  the  defendants. 
It- cannot  be  under  the  fourth  groimd,  as  It 
Is  not  allegeid  that  there  Is  any  fraud  in  the 
transaction  on  the  part  of  B.  F.  Sutton, 
John  H.  Sutton,  or  Annie  L.  Sutton.  It 
therefore  seems  plain  to  us  that  neither 
John  H.  nor  Annie  L.  Sutton  nor  their  guard- 
ian are  trustees  for  the  benefit  of  the  de- 
fendants of  the  money  collected  from  the  in- 
surance company,  and  the  Judgment  b^ow 
must  be  afilrmed. 
Affirmed. 

OOOK,  J.  (dissenting).  I  do  not  concur 
with  the  court  In  Its  opinion  in  this  case. 
The  report  of  the  referee  shows  a  clear  and 
distinct  agreement  between  the  obligor  of  the 
bond,  B.  F.  Sutton,  Jr.,  and  Junius  B.  Sutton, 
one  of  his  sureties,  on  behalf  of  himself  and 
cosureties.  He  signed  the  same  and  assumed 
the  liability  upon  the  inducement  and  prom- 
ise that  he  (the  guardian),  would  insure  his 
life  for  the  protection  of  his  wards  and  bonds- 
men. In  compliance  with  this  agreement,  he' 
did  take  out  a  life  policy  for  the  sum  of  $2,- 
000  with  the  declared  purpose  of  protecting 
said  wards  and  bondsmen  against  any  loss 
which  might  occur -to  the  estate  of  said  wards. 
The  Indemnity  was  required  because  the 
guardian  was  not  a  man  of  means.    The  pol- 
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Icy  was  issued  In  the  names  oC  Jobn  and 
Laura.  The  guardian  died  after  having 
squandered  the  wards'  funds,  and  the  preseit 
plaintiffs  qualified  as  their  guardian/  collected 
the  amount  of  the  insurance  policy,  and  now 
sue  upon  breach  of  the  bond  for  the  penalty* 
to  be  discharged  upon  payment  of  about  $1,- 
500,  the  amount  of  default  Defendants  con- 
tend that  John  and  I«aura  became  trustees  of 
the  insurance  policy  for  the  ben^t  primarily 
of  defendants,  and  that  the  fund,  when  col- 
lected, should  be  applied  first  to  discharge  the 
liabilities  of  the  sureties  upon  the  guardian 
bond.  This  contention  seems  to  me  to  be 
sound  in  law  and  equity.  In  giving  effect  to 
it  the  guardian  fund  is  protected  and  made 
whole,  and  a  great  wrong  and  hardship  to  the 
sureties  averted.  There  was  a  contract  enter- 
ed into  between  the  guardian  and  surefie^, 
based  upon  a  valuable  consideration,  viz.  the 
assumption  of  an  obligation  to  pay  money  for 
him,  which  became  executed  when  the  policy 
was  taken  out  The  legal  title  to  the  policy 
was  placed  in  John  and  Laura,  but  the  record 
ahows  that  It  was  done  with  the  expressed 
intention  and  purpose  of  the  assured  to  create 
a  fund  in  compliance  with  his  agreement  with 
Junius  E.  Sutton  to  secure  the  money  due  said 
wards  and  protect  his  Said  sureties.  The  lan- 
guage and  acts  of  the  parties  were  unequiv- 
ocal, and  there  can  be  no  doubt  about  the  In- 
tention of  the  parties  that  the  policy  should 
be  held  In  trust,  which  they  had  a  right  to 
create  by  paroL  Adams,  Eq.  28;  Beach,  Mod. 
Bq.  Jur.  §  161.  And  there  can  be  no  question 
as  to  the  right  of  an  obligor  to  insure  his  life 
for  the  protection  of  a  surety  upon  an  official 
bond.  Scott  v.  Dickson,  108  Pa.  6,  56  Am. 
Rep.  192.  In  creating  this  trust  by  parol,  it 
was  not  material  whether  the  trustees  accept- 
ed or  declined,— in  fact  they  were  infants  and 
Incapable  of  accepting,  declining,  or  acting,— 
for  a  court  of  equity  will  not  allow  a  trust  to 
fail  for  want  of  a  trustee,  nor  be  vitiated  by 
reason  of  the  Incapacity  of  the  trustee  named 
on  account  of  infancy,  lunacy,  or  otherwise. 
Any  defect  of  this  character  would  be  sup- 
plied by  the  court 

The  plaintiff  further  contends  that  the 
funds  arising  from  the  policy  belong  to  his 
wards,  John  and  Laura,  because  they  were 
the  children  of  the  assured,  and  that  the  fa- 
ther is  entitled  by  law  (Const  art  10,  fi  7)  to 
insure  his  life  for  the  benefit  of  his  (wife  and) 
children,  and  the  amount  thus  insured  shall 
be  paid  over  ''free  from  all  claims  of  his  rep- 
resentatives or  any  of  his  creditors."  This 
contention  would  be  sound  if  the  insurance 
had  been  effected  solely  for  their  benefit 
But  the  record  shows  that  it  was  not  so  ef- 
fected. The  assured  had  four  children  be- 
aides  John  and  Laura,  two  of  whom  were  still 
younger,  and  for  neither  of  these  was  any 
benefit  provided  by  the  policy.  John  and 
Laura  were  his  creditors,  and  the  insurance 
was  obtained  for  them  as  his  wards,  who,  as 
such  wards  and  creditors,  had  an  insurable  in- 
terest in  his  life,  independent  of  the  relation* 


ship,  which  dearly  appears  to  have  been  the 
sole  motive  prompting  the  parties  in  taking 
out  this  insurance.    The  constitution  (article 
10,  I  7)  does  not  Impose  any  obligation  upon 
the  father  to  insure  his  life  for  the  sole  use 
of  his  chlldien  (and  wife),  but  shnply  licenses 
him  to  do  so.    "The  husband  may  insure  his 
own  life  for  the  sole  use  and  benefit  of  his 
wife  and  children,  and  in  case  of  the  death  of 
the  husband  the  amount  thus  insured  shall  be 
paid  over  to  the  wife  and  children,  or  to  the 
guardian,  if  under  age,  for  her  or  their  own 
use,  free  from  all  the  claims  of  the  repre- 
sentatives of  her  husband,  or  any  of  his  cred- 
itors."    He  may  so  Insure  his  life  or  other- 
wise, as  he  may  deem  fit     He  may  insure 
it  for  the  benefit  of  creditors,  or  in  part  for 
creditors  and  in  part  for  wife  and  children. 
Insurance  Go.  v.  Robert^aw,  26  Pa.  189.    In 
effecting  the  insurance  he  has  the  right  to  do 
so  for  the  benefit  of  any  one  who  may  liave 
an  insurable  interest  in  his  life.    The  only 
guaranty  given  him  by  our  constitution  is 
that,  having  Insured  for  the  benefit  <^  his 
wife  and  children,  the  amount  thus  insured 
shall  be  their  property,  and  no  part  of  his  es- 
tate; or  he  may  insure  it  for  his  own  benefit 
so  as  to  make  it  assets  in  the  hands  of  his 
personal  representative.     It  is  true,  a  pre- 
sumption of  law  arises,  when  a  father  takes 
title  to  property  in  the  name  of  a  child,  that 
he  Intended  to  make  a  provision  for  the  child, 
and  not  to  create  a  trust;  which  presumption 
becomes  still  stronger  when  the  child  Is  an  in- 
fant and  legaUy  incapable  of  acting  as  a 
trustee  for  the  father.    But  in  this  case  it 
was  not  the  intention  or  purpose  that  the  ben- 
eficiaries named  should  have  an  absolute  es- 
tate and  interest  In  the  policy,  which  is  dear- 
ly shown  by  the  facts  f dund,  and  rebuts  the 
presumption  of  law  raised  in  their  favor.    The 
fact  that  it  was  placed  In  the  name  of  John 
and  Laura  gives  them  no  greater  right  or  in- 
terest than  was  intended  by  the  party  creat- 
ing the  trust    They  paid  nothing  for  the  pol- 
icy, and  obtained  only  such  title  as  was  In- 
tended by  the  creator  of  the  trust    Being  In- 
fants, they  did  not  and  could  not  consent  or 
act    It  became  their  property,  charged  with 
such  incumbrance  as  their  father  had  seen  fit 
to  place  upon  it;  and  in  this  instance  it  was 
a  proper  and  honest  charge,  and  the  conten- 
tlaa  of  the  pUilntiff  ought  not  to  prevalL    All 
that  the  plaintiff  could,  in  good  consdence. 
expect  and  require  from  the  sureties  on  the 
bond   of   his   wards'    father,   was   the    full 
amount  of  their  money  which  they  had  obli- 
gated to  secure  and  make  good  to  them;   and 
this  they  have  received,  for  it  was  at  the  in- 
stance of  Junius  EX  Sutton  that  the  policy 
was  taken  out,  and  the  condition  upon  which 
he  signed  the  bond  and  became  liable,  and  it 
has  inured  to  the  full  benefit  of  his  wards, 
for  which  they  should  be  content    After  re> 
cedvlng  every  dollar  of  their  money  from 
the  source  provided  for  that  purpose  by  Juni- 
us on  behalf  of  himself  and  cosureties,  ft 
would  be  unconscionable,  as  well  as  gross  In- 
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justice,  for  ^e  plaintiff  to  lecorer  the  axnoont 
again  out  of  the  property  of  the  sureties.  I 
therefore  think  that  the  proceeds  of  the  pol- 
icy ought  to  be  applied  first  to  the  discliarge 
of  the  liability  of  the  sureties  upon  the  bond. 


(129  N.  C.  U4) 

BURNETT  et  ax.  t.  SLEDGE  et  aL 

(Supreme  Court  of  North  Carolina.    Oct.  15, 

1901.) 

NOTBS-8URBTT— PATMBNT    BY    SURETY— BVI- 
DBNCD-APPLICATION  OF  PAYMENT. 

1.  Plaintiff  owed  defendant's  testator  $440, 
and  testator  had  signed  as  surety  plaintiff's 
Dotes  to  the  amount  of  about  $1,3()0,  talcing  a 
mortgage  as  security;  and  after  testator's 
death  there  was  found  among  his  papers  two 
notes  of  plaintiff  to  testator,— one  for  $615  and 
one  for  $300.  The  holder  of  one  of  tbe  notes 
which  te8tatx>r  had  signed  as  surety  testified 
that  testator  paid  the  debt,  and  it  was  shown 
by  defendant's  attorney  that  plaintiff  had  once 
agreed  to  execute  another  mortgage  securing 
notes  amounting  to  $1,608, — among  them,  one 
of  January  17,  1894,  for  $615,  and  one  of  De- 
cember 6,  1800,  for  $300.  Beld.  that  the  eyi- 
dence  was  snfDcient  to  justify  a  finding  that  the 
note  for  $300  and  the  one  for  $615  represented 
moneys  paid  by  testator  as  surety. 

2.  Where  a  debtor  gives  his  creditor  no  in- 
structions as  to  the  application  of  a  payment 
until  after  the  credits  haye  been  entered  by  the 
creditor,  the  latter  Is  entitled  to  its  applica- 
tion where  he  chooses. 

8.  Where  a  surety  on  unsecured  notes  was 
himself  secured  by  a  mortgage,  and  he  paid  the 
notes,  the  fact  that  the  debt  discharged  and 
the  mortgage  were  not  assigned  to  a  trustee 
for  the  benefit  of  the  surety  as  required  as  to 
existing  security  for  the  debt  paid,  did  not  ren- 
der him  a  simple-contract  creditor  and  release 
the  mortgage. 

Appeal  from  superior  court,  Franklin  coun- 
ty; Coble,  Judge. 

Suit  by  Wesley  Burnett  and  wife  against 
J.  H.  Sledge  and  others.  From  a  Judgment 
in  favor  of  defendants,  plaintiffs  appeal  Af- 
firmed. 

F.  S.  Spruni  and  W.  H.  Ruffln,  for  apipel« 
lants.  T.  W.  Blckett  and  W.  H.  Yarborough, 
Jr.,  for  appellees. 

COOK,  J.  The  questions  Inrolyed  in  this  ap- 
peal arise  upon  exceptions  taken  by  plaintiff 
to  the  rulings  of  his  honor  in  confirming  the 
report  of  the  referee,  to  whom  the  cause  was 
referred  to  state  an  account  of  the  sum  re- 
maining due  to  defendants  by  plaintiff  ui>on 
the  mortgage  debt,  and  also  the  sum  which 
may  be  due  on  an  unsecured  indebtedness, 
and  to  take  the  testimony  and  report  the 
same  with  his  findings  of  fact  and  law.  The 
exceptions  raise  three  Issues:  (1)  Whether 
there  was  any  evidence  to  sustain  the  referee 
in  finding  that  the  $615  note  and  the  $300 
note  represented  or  were  in  evidence  of  mon- 
eys paid  by  defendants'  testator  as  surety 
for  plaintiff;  (2)  whether  there  was  any  evi- 
dence to  sustain  his  findings  as  to  the  appli- 
cation of  certain  payments  made  by  plaintiff 
to  the  defendants;  and,  (3)  whether  the  pay- 
ment and  cancellation  by  the  testator  of  the 
notes  to  which  he  was  surety  operated  as  a 


release  of  the  security  and  indemnity  whidi 
had  been  conveyed  to  him  under  Mortgage 
B,  set  out  In  the  record. 

It  appears  from  the  facts  stated  that  the 
plaintiff  was  hidebted  to  Ford  &  Egerton  in 
about  the  sum  of  $700,  to  Green  &  Yarbor- 
ough in  about  the  sum  of  $300,  and  to  Pretz- 
felder,  Kline  &  Co.  in  the  sum  of  $357.50, 
which  were  evidenced  by  his  notes  wltii  Sher- 
rod  Sledge  as  surety,  and  also  to  Sherrod 
Sledge  in  about  the  sum  of  $440.  And  to  se- 
cure the  said  debt  due  to  Sherrod  Sledge,  and 
to  hold  him  harmless  and  to  indemnify  him 
against  loss  on  account  of  his  suretyship, 
plaintiff  on  the  16th  day  of  December,  1889, 
executed  to  him  a  mortgage  upon  real  and 
personal  property;  with  power  of  sale  in  case 
of  default  Said  Sledge  died  about  the  year 
1896,  and  his  executors  undertook  to  sell  the 
securities  contained  in  the  mortgage  to  satis- 
fy the  amount  due  to  their  testator  on  ac- 
count of  the  individual  indebtedness,  and  also 
the  amount  which  they  claimed  that  he  had 
been  compelled  to  pay  in  satisfaction  of 
those  notes  upon  which  he  was  surety. 
Plaintiff  claimed  that  he  had  paid  a  part  of 
said  secured  indebtedness  himself,  and  had 
also  made  payments  to  the  testator  to  such 
amount  that  there  was  but  little,  if  anything, 
due,  and  that  the  testator  did  not  cause  to 
be  assigned  to  a  trustee  for  his  benefit  such 
note  or  notes  as  he  may  have  paid  off  for 
plaintiff,  whereby  npon  payment  the  same 
were  cancelled,  and  thus  became  a  simple 
liability  upon  assumpsit,  and  exempt  from 
the  operation  of  the  mortgage,  and  applied 
for  and  obtained  an  order  of  court  restrain* 
Ing  defendants  from  making  sale  of  the  prop- 
erty, and  asking  that  an  account  be  taken 
to  ascertain  his  truv'and  legal  indebtedness, 
if  any.  The  matters  in  dispute  were  referred 
to  a  referee*  who  reported  his  findings  of 
fact  and  conclusions  of  law,  accompanied  by 
the  .evidence,  to  the  court,  upon  the  hearing 
of  which  his  honor  overruled  exceptions  tak- 
en by  plaintiff  and  rendered  Judgment  in  f9- 
vor  of  defendants,  to  which  plaintiff  ex- 
cepted and  appealed. 

The  evidence  shows  that  among  the  pa- 
pers of  the  testator  the  executors  found  the 
following,  concerning  the  dealings  between 
the  plaintiff  and  the  testator:  (1)  Note  for 
$286.26,  dated  December  10,  1889,  executed 
to  Green  &  Yarborough,  due  December  10, 
1890,  with  interest  at  8  per  cent,  signed  by 
Wesley  Burnett  and  Sherrod  Sledge,  with 
divers  credits  of  interest  indorsed.  (2)  Note 
for  $448,  dated  February  14,  1889,  due  on 
December  31st  after  date,  payable  to  order 
of  Sherrod  Sledge,  bearing  8  per  cent  intev 
est  with  credits  of  interest  indorsed,  signed 
by  Wesley  Burnett  (3)  Note  dated  January 
17,  1894,  due  at  one  year,  for  $615,  with  in- 
terest at  8  per  cent,  t>ayable  to  the  order  of 
Sherrod  Sledge,  signed  by  Wesley  Burnett 
with  credits  of  interest  indorsed.  (4)  Note 
dated  December  6,  1890,  due  one  day  after 
date^  for  $300,  with  interest  at  8  per  cent 
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payable  to  tbe  order  of  Sberrod  Sledge,  algn- 
od  by  Wesley  Burnett,  with  divers  credits  of 
interest  indorsed.    (5)  Note  dated  December 
10,  1889,  for  $107,  payable  December  10, 1890, 
to  order  of  F.  N.  Egerton,  with  interest  at  8 
per  cent,   signed  by  Wesley  Burnett  and 
Sherrod  Sledge,  with  divers  credits  of  in- 
terest indorsed.    The  referee  found  as  facta, 
and  so  stated  in  hia  report,  that  the  1615 
note  represented  a  part  of  the  Indebtedness 
due  Ford  &  Egerton,  which  was  paid  off  by 
Sherrod  Sledge,  who  accepted  it  in  evidence 
thereof,  and  that  the  $300  note  represents  the 
money  furnished  by  ^edge  to  Burnett  to  pay 
off  the  Pretzf  elder,  Kline  &  Go.  note,  and  was 
given  in  evidence  of  the  same.    Hia  honor 
sustained  said  findings,  to  Which  plaintiff  ez* 
cepted  upon  the  ground  that  there  was  no 
evidence  to  8upp<Hrt  the  findings;  being  excep- 
tions Nos.  1,  2,  8,  and  4.    In  considering  these 
exceptions,  a  careful  search  of  the  record 
fails  to  discover  any  error  in  the  rulings  of 
his  honor  in  sustaining  the  findings  of  the 
referee.    From  the  evidence  of  F.  N.  Egerton, 
it  appears  without  contradiction  that  Sher- 
rod Sledge  paid  the  debt  due  Ford  &  Egerton, 
which  was  secured  in  the  mortgage.  Exhibit 
B.    And  from  the  evidence  of  T.  W.  Bickett 
it  appears  that  he  had  in  his  hands  for  col- 
lection, as  attorney  of  the  executors,  all  of 
the  evidences  of  indebtedness  against  plain- 
tiff, of  which  he  notified  Burnett;  that  Bur- 
nett came  to  see  him,  and  he  went  over  all 
the  papers  with  Burnett,  and  insisted  that 
the  property  conveyed  in  the  mortgages  was 
Inadequate  security  for  the  debts,  and  that 
he  would  have  to  reduce  the  amount.    He 
went  over  the  property  in  Mortgage  B  with 
him,   and  at  ho  time  did  Burnett  suggest 
that  any  of  the  notes  Were  unsecured,  but 
contended  that  upon  a  fair  sale  the  security 
was  suflSicient  to  pay  all  the  notes.    He  aft- 
erwards made  a  proposition  to  Burnett  that 
If  he  would  make  a  new  palper  covering  all 
the  notes,  and  would  convey  the  68  and  85 
acre  tracts,  which  were  mentioned  in  Mort- 
gage A,  together  with  all  the  property  in 
Mortgage  B,  the  executors  would  agree  to  ac- 
c^t  6  per  cent  interest  from  the  time  the 
6  per  cent  interest  law  went  into  effect 
Burnett  accepted  the  proposition,  and  in  pur- 
suance thereof  he  drew  the  paper  marked 
''Exhibit  D,"  dated  January  17,  1896,  and 
read  it  over  to  Burnett;   and  he  agreed  to 
what  was  in  it  and  agreed  to  execute  It 
and  carried  it  home  for  the  purpose  of  hav- 
ing his  wife  execute  it    In  Exhibit  D,  which 
was  a  mortgage  drawn  for  Burnett  and  his 
wife  to  execute  to  complete  the  proposition 
made  and  acc^ted,  conveying  as  security 
the  lands  proposed,  there  is  recited  the  in- 
debtedness of    Burnett   to    Sherrod    Sledge 
which   was   intended   to   be  secured,   viz.: 
"Note  of  December  10,  1889,  executed  to  F. 
N.  Egerton  and  transferred  to  said  Sledge, 
for  $107;    note  of  December  10,  1880,  exe- 
cuted to  Green  &  Yarborough  and  duly  trans- 
ferred to  said  Sledge»  for  1286.26;   note  of 


February  14^  1889,  for  944S;  note  of  January 
81,  1888,  for  $600;  note  of  December  6,  1890, 
for  $300;  note  of  January  17,  1894,  for  $615, 
— aa  of  which  botes  are  past  due,  and  bear 
interest  at  8  per  cent  per  annum,  and  are 
aeeured  by  two  several  mortgages  recorded" 
G>eing  Mortgages  A  and  B).    And  it  further 
states  that  "the  said  Wesley  Burnett  desires, 
without  In  any  way  destroying,  altering,  or 
abridging  the  exUting  seeurities  to  said  debt 
(it  being  expressly  understood  that  the  same 
shall  stand),  to  give  to  the  said  Sherrod 
Sledge  still  other  and  further  security  to 
save  him  harmlese  from  all  loss,  and  to  that 
end,"  etc    (The  Italics  b^ng  ours.)    To  all 
of  which  Burnett  then   assented,  but  aft- 
erwards refused  to  execute  the  paper.    But 
at  no  time  did  he  ever  suggest  during  their 
negotiations  that  any  of  those  notes  were  un- 
secured.   This  we  think  was  clearly  some 
evidence  to  establish  the  facts  aa  found  by 
the  referee,  that  the  $615  note  and  the  $300 
note  represented  money  paid  by  Sledge  for 
Burnett  on  account  of  his  suretyship,  speci- 
fied and  secured  in  Exhibit  B,  and  was  prop- 
erly considered  by  him.    The  $300  note  was 
executed  by  Burnett  about  one  year  after 
the  execution  of  Mortgage  B,  and  Just  about 
the  time  of  the  maturity  of  the  Pretafelder, 
Kline  &  Go.  note;  the  $615  note  was  execut- 
ed by  Burnett  to  Sledge  a  little  over  four 
years  thereafter,— upon  each  of  which  Bur- 
nett annually  paid  the  interest  and  admitted 
to  the  witness  Bickett  that  they  were  se- 
cured in  Mortgage  B  by  acknowledging  that 
the  debts  and  recitals  therein  were  correct 
which  is  further  supported  by  the  evidence 
of  F.  N.  Egerton,  who  said  that  the  debt  due 
to  Ford  Sc  Egerton  was  paid  by  Sledge.    It 
is  true,  as  counsel  insist  that  Burnett  tes- 
tified positively  that  he  paid  the  Pretzfelder, 
Kline  &  Ck>.  note  himself,  and  did  not  get 
the  money  from  Sledge.   But  there  being  evi- 
dence to  the  contrary,  and  the  referee  being 
the  trior  of  the  facts,  personally  observing 
the  manner,  conduct  and  bearing  of  the 
witnesses,   and    the    proper    Judge   of  the 
weight  to  which  the  evidence  was  entitled, 
we  think  hi»  honor  properly  sustained  his 
findings  as  to  them.    Nor  do  we  find  any 
error  in  his  sustaining  the  report  and  find- 
ings as  to  the  application  of  the  payments 
(being  exceptions  5  and  7)  made  under  the 
arrangement  between  them,  whereby,  upon 
payment  of  a  certain  part  of  the  indebtedness 
within  a  given  time,  the  residue  would  be 
indulged.    Plaintiff  failed  to  pay  the  amonnt 
agreed  upon,  and  gave  no  instructions  aa  to 
the  application  of  the  amount  paid  until  aft- 
er the  credits  had  been  entered  by  the  cred- 
itor, who  was  Justified  in  law  in  applying  it 
to  such  debts  as  he  saw  fit    Jenkins  v.  Beat 
70  N.  0.  440;    Lester  r.  Houston,  101  N.  a 
605,  8  S.  E.  866. 

The  last  contention  to  be  considered  (be- 
ing exceptions  6  and  8)  was  pressed  with 
great  force  by  the  learned  counsel  for  plain- 
tiff but  we  cannot  agree  with  him,  and  must 
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sustain  his  honor  in  overruling  those  ex- 
ceptions. It  is  based  upon  the  principle  that. 
If  a  surety  desires  to  preserve  for  his  bene- 
fit an  existing  security  for  the  debt  which 
he  is  called  upon  to  discharge,  the  debt  and 
security  (which  follows  the  debt)  must  be 
assigned  to  a  trustee;  otherwise  the  pay- 
ment will  be  in  satisfaction  and  cancellation 
of  the  debt,  and  a  release  of  the  security, 
leaving  the  surety  a  simple-contract  creditor. 
Sherwood  v.  Collier,  14  N.  C.  .380,  24  Am.  Dee, 
264;  Braey  v.  Sugg,  21  N.  C.  366.  80  Am. 
Dec.  172;  Tiddy  v.  Harris,  101  N.  C.  589,  8 
a  E.  227;  Browning  ▼.  Porter,  116  N.  0.  62, 
20  S.  E.  961.  But  In  this  case  the  debts  for 
which  the  testator  was  security  were  not 
themselves  secured.  They  were  simple-con- 
tract debts,  and  made  good  to  the  creditor 
solely  by  the  liability  of  Sledge,  the  surety. 
Sledge,  the  surety,  was  secured  and  indemni- 
fied against  loss  by  reason  of  his  surety- 
ship by  Mortgage  B,  wherein  the  plaintiff 
conveyed  certain  lands  and  personalty  for 
that  purpose,  having  declared  and  recited 
therein,  ''Whereas,  the  said  Sherrod  Sledge 
has  become  security  on  said  note  to  their 
payment  when  due,  and  the  said  Wesley 
Burnett  desires  to  hold  him  harmless  and  to 
indemnify  him  against  any  and  all.  possible 
loss  on  their  account  *  ♦  ♦  if  the  said 
Wesley  Burnett  shall  fail  to  pay  the  amounts 
due  on  the  therein  several  notes  above  de- 
scribed when  they  shall  become  due,  and 
by  such  failure  and  default  the  said  Sledge 
is  compelled,  as  surety,  to  pay  the  same,  or 
either  of  the  same,  or  any  part  of  either. 
0  m  •»»  From  the  esrpressed  terms  of  the 
instrument,  it  clearly  appears  that  it  was 
not  intended  to  secure  the  notes  to  the  cred- 
itor, but  to  secure  to  the  surety  such  amount 
as  he  might  be  compelled  to  pay  by  reason 
of  his  liability  assumed  for  Burnett  in  the 
extinguishment  and  cancellation  of  said 
notes.  The  intervention  of  a  trustee  could  In 
no  event  have  been  a  benefit  to  Sledge,  for 
his  redress  against  Burnett  under  the  terms 
of  Mortgage  B  was  for  the  recovery  of  such 
amount  as  he  would  have  to  pay  in  extin- 
guishing said  notes,  or  any  part  thereof. 
The  liability  of  Burnett,  therefore,  under 
his  said  mortgage,  is  for  such  amount  as 
Sledge  may  have  had  to  pay,  which  amount 
has  been  ascertained  by  the  referee;  and, 
there  being  no  error  In  the  rulings  of  his 
honor,  the  judgment  must  be  affirmed. 
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(Supreme  Court  of  North  Carolina.     Oct  22, 

1901.) 

JUDGMENTS— PROCEEDINGS  TO  SET  ASroBt-BX- 

CUSABLB  NEGLECT— SUPPICIBNOT 

OF  EVIDENCE— APPEAU 

1.  Where  there  is  evidence  to  support  the 
findings  of  a  trial  court  in  proceedings  to  set 
aside  a  judgment  for  excusable  neglect,  as  au- 
,  thorised  by  Code,  fi  274,  and  no  abuse  of  dis- 
cretion is  shown,  the  facts  so  found  are  not 
subject  to  review  on  appeal. 

39  S.B.-^9% 


2.  A  nonresident  defendant  employed  a  resi- 
dent attorney,  who  on  August  16tn  obtained  60 
days  in  which  to  plead.  Before  the  expiration 
of  such  time,  plaintiff's  attorney  told  defend- 
ant's attorney  that  the  former  would  not  ob- 
ject to  a  continuance  at  the  following  term, 
and  would  take  no  advantage  of  a  default  by 
the  latter,  but  requested  him  to  file  his  an- 
swer. Thereafter,  plaintiff's  attorney  wrote 
defendant's  attorney  that  the  former  desired  to 
try  the  cause  at  the  term  commencing  October 
23d.  Defendant's  attorney  failed  to  file  his  an- 
swer before  or  on  such  date,  under  the  mistak- 
en belief  that  there  was  an  agreement  to  ex- 
tend his  time  to  plead.  Held  sufficient  to  au- 
thorize the  setting  aside  of  a  judgment  taken 
on  such  default,  under  Code,  §  274,  authorizing 
such  relief  where  the  entry  of  a  judgment  is 
caused  by  excusable  neglect. 

8.  Where  the  trial  court  sets  aside  a  default 
judgment  for  excusable  neglect,  but  refuses  to 
hold  that  certain  errors  therein  also  warranted 
the  order,  and  the  defendant  does  not  appeal, 
the  court  s  ruling  as  to  such  errors  cannot  be 
reviewed. 

Appeal  from  superior  court,  Columbus 
county;    Brown,  Judge. 

Action  by  T.  F.  Koch  and  others  against 
lu  C.  Porter  and  others.  Judgment  by  de- 
fault was  rendered  in  favor  of  plaintiffs,  and 
from  an  order  setting  aside  such  Judgment 
for  excusable  neglect  the  plaintiffs  appeal. 
Affirmed. 

J.  B.  Schulken,  for  appellants.  McNeill 
&  Bryan  and  McLean  &  McLean,  for  appel- 
lees. 

FURCHES,  G.  J.  This  is  a  motion  to  set 
aside  a  judgment  for  excusable  neglect,  un- 
der section  274  of  the  Code.  Therefore  the 
merits  of  the  controversy  are  not  before  us. 
We  do  not  think  we  can  give  a  better  state- 
ment of  the  case  on  appeal  than  by  incor- 
porating the  findings  and  Judgment  of  the 
court  below  in  our  opinion:  "Motion  by  de- 
fendants to  set  aside  judgment  rendered  in 
this  cause  October  term,  1899.  Motion  heard 
by  G.  H.  Brown,  Jr„  judge,  at  August  term, 
1900.  Columbus  superior  court,  upon  affida- 
vits and  exhibits  filed  by  plaintiffs  and  de- 
fendants. It  was  agreed  that  the  Judge 
should  take  the  papers  and  render  his  find- 
ings and  judgment  at  any  time  out  of  term. 
Messrs.  McLean  &  Bryan  for  defendants. 
Messrs.  Rountree,  Schulken  &  Lewis  for 
plaintiffs.  After  carefully  considering  and 
weighing  all  the  matters  and  facts  recited 
in  the  several  affidavits  and  exhibits,  and 
having  considered  carefully  arguments  of 
counsel,  I  find  the  following  facts:  This  ac- 
tion was  commenced  on  October  1,  1898, 
against  Luther  C.  Porter  and  wife,  George 
F.  Porter  and  wife,  and  others,  named  in 
original  summons.  That  said  summons  was 
served  as  to  Luther  0.  Porter  and  the 
other  nonresidents  of  this  state,  as  appears 
in  the  papers  in  the  cause,  on  March  22, 
1899,  and  also  on  said  defendants,  by  sher- 
iff of  Hennepin  county,  Minnesota,  in  Octo- 
ber, 1898.  That  shortly  thereafter  Luther 
C.  Porter  'died  in  said  county,  and  state  of 
Minnesota,  and  another  summons  was  is- 
sued March  16,  1899,  against  his  executors 
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and  others  therein  named,  legatees  of  Luther 
C.  Porter.  The  complaint  herein  was  duly 
filed  May  13,  1899.  The  plaintiff  was  then 
and  is  now  a  nonresident  of  this  state.  The 
defendants  the  executors  of  Luther  C.  Por- 
ter, and  George  F.  Porter  and  wife,  and 
others,  legatees  of  Luther  C.  Porter,  were 
then  and  are  now  residents  and  citizens  of 
Minneapolis,  in  the  state  of  Minnesota. 
These  said  defendants  at  once  employed 
Messrs.  Wishart  &  Frazier,  reputable  attor- 
neys of  the  superior  court,  and  residents 
of  Whiteville,  Columbus  county,  to  appear 
for  them  and  file  their  answer  and  defend 
the  said  cause.  That  said  defendants  paid 
the  said  attorneys,  and  they  accepted  the 
employment  and  entered  into  correspond- 
ence with  defendants  and  their  representa- 
tlTe  and  agent  I  find  that  neither  of  said 
firm  of  attorneys  are  worth  over  the  home- 
stead exemption  allowed  by  law,  and  that 
execution  cannot  be  collected  out  of  them. 
That  at  August  term,  1899,  said  attorneys 
entered  a  general  appearance  for  their 
clients,  that  being  the  appearance  term. 
That  60  days  was  granted  said  attorneys 
upon  their  motion  on  August  16,  1899,  with- 
in which  to  file  answer  for  their  clients,  the 
defendants.  The  August  term,  1899,  com- 
menced on  August  14.  Said  answer  was  not 
filed  within  said  CO  days.  Nor  was  it  filed 
on  October  23,  1899,  the  commencement  of 
October  term  of  said  court  That  about  the 
1st  of  October,  1899,  and  before  the  60  days 
had  expired,  Wade  Wishart  Esq.,  of  said 
firm  of  Wishart  &.  Frazier,  met  George 
Rountree,  Esq.,  counsel  for  plaintiff,  who 
brought  this  action,  in  Wilmington,  N.  C. 
That  Mr.  Rountree  told  Wishart  that  he 
would  take  no  advantage  of  any  failure  to 
file  the  answer  within  the  60  days,  and  that 
he  had  no  objection  to  a  continuance  of  the 
cause  at  October  term,  1899,  but  that  he 
desired  Wishart  to  hurry  and  file  the  an- 
swer. At  this  time  about  45  of  the  60  days 
had  expired.  A  few  days  after  this  conver- 
sation, in  consequence  of  a  letter  from  the 
plaintiff,  Mr.  Rountree  wrote  Wishart  that 
he  should  insist  on  a  trial  at  October  term, 
and  to  hurry  up  and  file  his  answer  at  once, 
as  his  client,  the  plaintiff,  insisted  on  trial. 
I  further  find  as  a  fact  from  the  testimony 
of  Wishart  that  within  the  said  60  days 
allowed  defendants  to  file  answers,  and  in 
ample  time  for  said  attorney  to  have  pre- 
pared and  filed  the  answer,  all  the  facts, 
circumstances,  and  documents  upon  which 
defendants  relied  for  a  defense  were  placed 
in  his  possession  by  defendants,  and  that 
such  data  were  in  Wishart's  possession  in 
ample  time  to  have  filed  said  answer  within 
time  allowed,  and  that  his  clients,  being  res- 
idents of  far-off  states,  could  not  well  know, 
except  through  Wishart,  whether  the  answer 
was  filed  or  not  Wishart's  testimony  in 
this  respect  seems  to  be  corroborated  by 
George  F.  Porter  and  the  exhibits  filed.  It 
was  admitted  in  open  court  that  Wishart 


was  a  reputable  attorney  of  this  court  In 
Justice  to  Wishart  I  find  that  he  failed  to 
file  the  answer,  laboring  under  a  bona  fide 
but  mistaken  belief  that  Mr.  Rountree  bad 
consented  that  an  order  for  enlargement  of 
time  to  plead  might  be  entered  at  the  then 
approaching  October  term.  I  find  that  the 
defendants  are  not  responsible  for  the  neg- 
lect of  Wishart  and  his  firm  to  prepare  and 
file  the  answer  as  they  should  have  done. 
The  defendants  David  Nealy  and  wife,  Dor- 
cas, and  J.  G.  Jackson,  appear  to  be  only 
nominal  defendants,  and  have  no  definite 
Interest  set  out  in  complaint  (See  sections 
5  and  6.)  All  other  defendants  are  the  ex- 
ecutors and  legatees  under  the  will  of  Lu- 
ther C.  Porter,  deceased.  At  October  term, 
1899,  the  defendants'  counsel,  Wishart  mov- 
ed for  further  time  to  file  answer.  Plain- 
tiffs moved  for  Judgment  The  court  ren- 
dered the  Judgment  set  out  in  record  for 
want  of  answer.  I  find  that  the  defendants 
have  a  bona  fide  and  prima  facie  a  valid 
defense,  as  set  out  in  the  afildavit  of  George 
F.  Porter,  dated  August  16,  1900,  filed,  and 
that  the  demand  of  plaintiffs  consists  largely 
of  open  account  vs.  estate  L.  G.  Porter, 
which  would  require  some  proof  to  substan- 
tiate. The  defendants  moved  to  set  aside 
the  Judgment:  (1)  Because  irregular  and 
not  warranted  by  law;  (2)  because  of  excus- 
able neglect  I  am  of  the  opinion  that  as 
to  the  money  demand  a  Judgment  by  de- 
fault and  inquiry  only  should  have  been 
rendered;  but  it  appears  that  defendants* 
counsel  was  present  and  objected  to  the 
Judgment  and  appealed  to  the  supreme  court 
and  failed  to  prosecute  the  appeaL  There- 
fore, this  contention  cannot  now  be  sus- 
tained. (The  defendants  duly  except)  I 
am  of  opinion,  upon  the  facts,  that  defend- 
ants are  entitled  to  relief  because  of  excusa- 
ble neglect.  Gwathney  v.  Savage,  101  N.  C. 
103,  7  S.  E.  661.  (The  plaintiffs  duly  ex- 
cept) It  is  therefore  ordered  and  adjudged 
that  the  Judgment  rendered  at  October  term, 
1899,  be  set  aside,  and  the  defendants  are 
granted  (K)  days  from  date  of  this  order 
within  which  to  file  an  answer.  (The  plain- 
tiffs duly  except)" 

The  facts  found,  it  seems  to  us,  entitled 
the  defendants,  in  the  discretion  of  the  court 
to  the  relief  granted.  Gwathney  v.  Savage. 
101  N.  C.  103,  7  S.  B.  661.  The  facts  found 
by  the  court  below  are  not  reviewable  by 
us,  unless'  there  is  no  evidence  to  support 
their  finding.  Sikes  v.  Weatherly,  110  N 
0.  131,  14  S.  E.  511;  Nicholson  v.  Cox,  83 
N.  C.  48;  Stlth  v.  Jones,  119  N.  C.  428,  25 
S.  E.  1022.  Or  where  it  appears  that  the 
discretion  of  the  Judge  has  been  abused. 
Cowles  V.  Cowles,  121  N.  C.  272,  28  S.  E. 
476.  And  we  cannot  say  there  was  no  evi- 
dence to  support  the  findings  of  the  court 
below,  nor  an  abuse  or  power. 

We  think  this  case  is  distinguishable  from 
Manning  v.  Railroad  Co.,  122  N.  C.  824,  28 
S.  B.  963.    In  that  case  the  defendant  em- 
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ployed  Mr.  Watts,  a  nonresident  attorney, 
who  bad  no  right  to  practice  in  the  courts 
of  this  state,  except  by  tbe^courtesy  of  the 
court  and  bar.  And  wbile'^lt  is  true  that 
Luther  Porter,  who  lived  In  Minnesota,  had 
been  consulted  by  some  of  the  defendants, 
he  was  one  of  the  defendants  in  the  action, 
and  did  not  expect  to  appear  as  counsel  in 
the  case;  nor  did  his  codefendants  expect 
him  to  do  so,  but  at  once  proceeded  to  em- 
ploy and  pay  attorneys  living  in  this  state, 
who  were  regular  attendants  at  Columbus 
court.  We  think  it  distinguishable  from  Nor- 
ton V.  McLaurin,  125  N.  C.  185,  34  S.  E.  269. 
That  was  an  action  of  ejectment,  where  it 
was  necessary  to  give  bond  before  answer 
could  be  flled.  This  was  purely  the  duty  of 
the  defendant,  and  ho  neglected  to  give  the 
bond.  Besides,  in  that  case  the  court  failed 
to  find  that  the  defendant  had  a  meritorious 
defense.  It  is  also  distinguishable  from 
Vlck  V.  Baker,  122  N.  0.  98,  29  S.  B.  64, 
where  the  negligence  seems  to  have  been 
entirely  the  negligence  of  the  defendant.  It 
also  seems  to  be  distinguishable  from  Cobb 
V.  O'Hagan,  81  N.  C.  293,  where  the  defend- 
ant lived  within  37  miles  of  the  court,  but 
(lid  not  attend  the  same,  or  give  his  case 
any  attention  whatever. 

The  Judgment,  it  seems  to  us,  is  both  ir- 
regular and  erroneous,  .at  least  so  far  as  it 
applies  to  the  open  accounts  stated  In  the 
complaint  But  the  Judge  refused  to  set 
aside  the  Judgment  on  that  account,  and  as 
the  defendants  did  not  appeal  that  question 
is  not  before  us.  But  from  the  facts  found, 
which  are  final,  the  judge  was  authorized, 
in  his  discretion,  to  set  aside  the  judgment, 
which  he  did,  and  his  ruling  must  stand. 

Affirmed* 


(129  N.  C.  ISO) 

In  re  HYBART'S  ESTATE. 
(Supreme  Court  of  North  Carolina.     Oct.  22, 

1901.) 

DOWER— CHAROB  ON  LAND—PROCBBDINGS  TO 

SUBJECT  LAND  TO  PAYMBNT— 

JURISDICTION. 

1.  An  ex  parte  proceeding  by  a  widow  to 
subject  land  in  the  hands  of  heirs  to  overdue 

Eayments  of  duwer  charges  thereon  cannot  be 
ad  before  the  clerlt,  or  by  motion  in  a  ter- 
minated cause  allotting  dower;  the  remedy  be- 
ing obtainable  only  by  action  on  the  claim. 

2.  Where  the  record  shows  an  adversary  mo- 
tion made  before  the  clerk  to  subject  realty  to 
oTerdue  payments  of  dower  charges  thereon  in 
an  e:t  parte  cause,  which  has  been  terminated 
by  final  judgment,  but  fails  to  show  any  appeal 
or  transfer  from  the  clerk  to  the  judge,  the 
trial  court's  dismissal  of  the  motion  for  want 
of  jurisdiction  will  not  be  disturbed. 

Appeal  from  superior  court,  Cumberland 
county;   Moore,  Judge. 

Proceedings  to  subject  the  estate  of  Wm. 
M.  Hybart  to  payment  of  dower  charges 
thereon.  Prom  a  judgment  of  dismissal  for 
want  of  jurisdiction,  Delia  J.  Hybart  ap- 
peals.   Aflirmed. 

N.  A.  Sinclair  and  H.  L.  Cook,  for  appelr 
lant.    Geo.  H.  Rose,  for  appellee. 


CLARK,  J.  In  1899  dower  was  regularly 
allotted  to  Delia  J.  Hybart  in  an  ex  parte 
petition  by  her  and  her  heirs  at  law.  The 
report  of  the  conunlssloners  allotted  her  the 
farm  of  her  husband  for  life  in  >  severalty, 
and,  to  make  np  her  third,  further  charged 
upon  the  realty  allotted  to  the  heirs  at  law 
the  payment  of  all  taxes  on  the  entire  es- 
tate, and  the  payment  by  the  heirs  to  the 
widow  of  |5  per  month  out  of  the  rents  of 
the  realty  allotted  to  them.  For  a  while 
these  payments  were  'made,  but,  having  fall- 
en into  arrearage  of  U  months,  this  is  a  mo- 
tion in  the  cause  to  subject  the  realty  in 
hands  of  the  heirs  to  the  pjayment  of  the 
$55  overdue.  The  remedy  sought  could  not 
be  had  before  the  clerk.  Nor  could  it  be 
had  by  a  motion  in  the  cause,  that  cause 
having  been  terminated  by  a  final  judgment 
confirming  the  allotment  of  dower.  Causey 
V.  Snow,  120  N.  C.  279.  26  S.  B.  775.  This 
is  an  adversary  proceeding,  and,  if  for  a 
merely  personal  judgment  against  the  heirs 
at  law,  should  have  been  begun  before  a  jus- 
tice of  the  peace;  and,  if  it  is  sought  to  en- 
force the  lien  of  $5  per  month  conferred  by 
the  judgment  above  recited,  it  should  have 
been  begun  by  summons  returnable  to  term. 
It  is  true,  a  motion  in  the  cause  may  some- 
times be  treated  as  an  independent  action. 
Sti'adley  v.  King,  84  N.  C.  635.  But  that 
motion  was  in  an  adversary  cause,  and  in 
the  proper  court  Here  this  Is  an  adversary 
motion  in  an  ex  parte  cause,  and  begun  be- 
fore the  clerk,  when  it  should  have  been 
brought  to  term  before  the  judge.  If  we 
could  pass  the  first  point,  counsel  insist  that 
by  virtue  of  chapter  276,  Laws  1887.  amend- 
ing Code.  §  255  (see  Clark's  Code  [3d  Ed.) 
pp.  265.  267).  the  case  having  gotten  into  the 
superior  court,  the  judge  is  vested  with  Ju- 
risdiction. It  is  true,  to  prevent  the  anom- 
aly of  a  cause  brought  before  the  clerk,  and 
regularly  carried  by  appeal  or  transfer  to 
the  judge  of  the  same  court  (the  clerk  be- 
ing only  the  finger  of  the  court),  being  dis- 
missed, to  be  begun  again  before  the  same 
judge,  the  above  act  does  provide  that  the 
judge  shall  have  jurisdiction.  Faison  v.  Wil- 
liams, 121  N.  C.  152,  28  8.  B.  188;  Rose- 
man  T.  Roseman,  127  N.  C.  494,  37  S.  B.  518^ 
and  cases  cited  in  the  latter  at  page  497. 127 
N.  C,  and  page  519.  37  S.  Bw  If  this  were 
not  so,  our  practice  would  be  no  whit  bet- 
ter than  when  an  action  in  covenant  was  dis- 
missed because  not  brought  in  assumpsit,  or 
an  action  In  contract  was  put  out'  of  court 
because  not  brought  in  tort,  or  when  a  man 
might  be  dismissed  because  his  suit  was  on 
the  equity  side  of  the  docket,  when,  after 
paying  a  big  bill  of  costs,  he  could  bring  an 
action  in  the  same  court  at  law.  But  here 
this  adversa^  motion  is  not  only  made  in 
an  ex  parte  cause  which  had  been  terminat- 
ed by  final  judgment,  but  if  treated  as  a 
new  action  brought  before  the  clerls,  when  it 
should  have  been  begun  to  term,  the  record 
shows  no  appeal  or  transfer  placing  it  be- 
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fore  the  Judge.  Nothing  indicates  how  it 
got  before  him,  or  that  it  was  rightly  car- 
ded before  him.  There  is  nothing  before 
us  except  his  rery  proper  Judgment  that  up- 
on the  record,  he  had  no  Jurisdiction  to  grant 
the  petitioner  the  relief  she  asks.  There  is 
nothing  that  by  any  construction,  under  the 
most  liberal  practice,  puts  the  Jurisdicti<» 
in  the  Judge.    No  error. 


(129  N.  G.  146) 

HARRINGTON  t.  HATTON  et  aL 

(Supreme  Court  of  North  Carolina.     Oct.  22, 

1901.) 

CREDITORS— PRAUDULBNT  TRANSFER  BY  DB- 
OBDENT— SALE  BY  ADMINISTRATOR— INNO- 
CENT PURCHASERS— PROCEEDINGS  BEFORE 
CLERK— APPBALr-JUDGMENT. 

1.  Under  Code,  i  1446,  declaring  that  real 
estate  conveyed  by  decedent  with  intent  to  de- 
fraud creditors  shall  be  subject  to  sale  for  the 
benefit  of  creditors,  except  when  such  sale 
would  interfere  with  the  rights  of  innocent 
purchasers,  an  administrator  cannot  be  com- 
pelled to  sell  real  estate  in  the  hands  of  an 
innocent  purchaser,  since  his  intestate  had  no 
title  thereto  at  his  death. 

2.  In  a  proceeding  by  a  judgment  creditor  be- 
fore the  clerk  to  compel  the  sale  of  decedent's 
property  transferred  to  an  innocent  purchaser, 
such  purchaser,  together  with  the  administra- 
trix and  heirs  at  law,  were  parties.  Hdd  that, 
on  appeal  to  the  judge,  judgment  should  hav^ 
been  rendered  directing  a  sale  of  the  property 
under  the  judgment  lien,  under  Code,  f  255,  as 
amended  by  Laws  1887,  c.  276,  proyiding  that, 
whenever  a  cause  Is  sent  up  to  the  judge  from 
the  clerk,  he  may  fully  determine  the  cause 
himself,  or  remand  it  for  proceedings  in  accord 
with  his  orders. 

Appeal  from  superior  court,  Pitt  county; 
Hoke,  Judge. 

Proceedings  by  W.  H.  Harrington  against 
P.  £2.  Hatton,  administratrix,  and  others,  to 
compel  the  sale  of  land  for  the  benefit  of 
creditors.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed  in  part. 

A.  M.  Moore,  for  appellant  Skinner  & 
Whedbee,  for  appellees. 

OLARK,  J.  The  jury  having  found  that 
the  defendant  James  R.  Davenport  was  a 
"purchaser  for  a  valuable  consideration,  and 
without  knowledge  of  any  fraud*'  on  the 
part  of  E.  N.  Hatton,  of  the  lands  described 
in  the  petition,  the  court  properly  refused 
Judgment  to  compel  the  administratrix  of  EL 
N.  Hatton  to  sell  the  land  to  make  assets. 
Proviso  to  Code,  |  1446;  Paschal  r.  Harris, 
74  N.  C.  335;  Heck  v.  Williams,  79  N.  C.  437; 
Egerton  v.  Jones,  107  N.  C,  at  page  290,  12  8. 
E.,  at  page  435;  McOaskill  r.  Graham,  121  N. 
C.  190, 28  S.  E.  264.  The  reason  is  that  in  such 
case  the  purchaser  has  gotten  a  valid  title  to 
whatever  interest  the  vendor  had  (Savage  v. 
Knight,  92  N.  C.  493,  53  Am.  Rep.  423),  and 
there  is  notliing  which  his  personal  repre- 
sentative can  sell.  Such  sale  by  B.  N.  Hat- 
ton, it  Is  true,  could  not  impair  whatever 
lien  his  Judgment  creditor  had  by  virtue  of 
his  prior  docketed  Judgment,  but  the  cred- 
itor must  proceed  to  enforce  that  lien  by 


some  direct  proceedings  on  his  part.  Upon 
the  issues  found,  B.  N.  Hatton  had  no  inter- 
est in  the  land;  ^and  the  Judge  properly  re- 
fused to  order  the  administratrix  to  sell  for 
assets  B.  N.  Hatton*s  intorest  In  the  land, 
since,  after  the  execution  of  his  conyeyance, 
he  had  no  interest  left  which  could  have 
passed  to  his  heirs  at  law;  and  hence  noth- 
ing to  be  turned  into  assets  by  his  adminis- 
tratrix. If  the  issue  had  been  found  the  oth- 
er way,  the  Judgment  would  have  been  dif- 
ferent, of  course.  Paschal  v.  Harris,  supra, 
is  exactly  "on  all  fours."  Murchison  v.  Wil- 
liams, 71  N.  C.  135,  presents  an  entirely  dif- 
ferent state  of  fact&  There  the  property 
subject  to  the  lien  of  the  docketed  Judgment 
descended  to  the  Judgment  debtor's  heirs  at 
law,  who  had  a  right  to  have  the  personalty 
applied  first;  and  the  administrator  had  the 
right  to  sell  the  land  for  assets,  if  necessary, 
and  discharge  the  Judgment  Here  there  is 
only  |50  personalty,  and,  by  reason  of  E.  N. 
Hatton's  conveyance,  no  interest  in  the  real- 
ty descended  to  the  heirs  at  law.  Hence 
there  is  nothing  which  can  be  sold  by  the  ad- 
ministratrix to  make  assets.  What  the  cred- 
itor must  seek  to  enforce  is  a  sale  of  the 
realty  by  virtue  of  his  Judgment  lien  there- 
on, and  not  to  apply  E.  N.  Hatton's  interest 
therein  to  his  debt  If  by  the  lapse  of  time 
plaintiff's  judgment  lien  had  been  lost  the 
benefit  would  have  accrued  to  Hatton's  ven- 
dee, and  not  to  Hatton's  heirs  at  law. 

In  this  proceeding,  though  begun  before 
the  clerk,  the  purchaser  as  well  as  the  ad- 
ministratrix and  heirs  at  law  are  parties, 
and  Judgment  should  have  been  rendered  di- 
recting a  sale  of  the  property  under  the 
Judgment  lien.  Code,  i  255,  as  amended  by 
Laws  1887,  c.  276;  Roseman  v.  Roseman,  127 
N.  C.  494,  37  S.  B.  618;  Faison  v.  WiUiams, 
121  N.  a  152,  28  S.  B.  188;  and  other  cases 
cited  in  Clark's  Code  (3d  Ed.)  p.  2^.  All  the 
parties  being  before  the  court  there  is  no 
reason  to  compel  the  bringing  a  new  action, 
but  the  plaintiff  should  have  any  relief  his 
allegations  and  proofs  entitie  him  to,  wheth- 
er prayed  for  or  not  aark's  Code  (3d  Ed.) 
p.  200. 

In  refusing  the  prayer  of  the  petition, 
there  was  no  error,  but  there  was  error  in 
dismissing  the  action.  The  cause  is  remand- 
ed for  proper  Judgment  The  Judgmoit  be- 
low as  to  costs  is  affirmed,  and  the  costs  of 
the  appeal  will  be  divided.  Code,  i  527. 
Remanded  for  Judgment 


(62  8.  C.  52) 

GLOVER  V.  RBMLB7  et  a). 

« 

(S5upreme  Court  of  South   Carolina.     Oct   7, 

1901.) 

BMINSNT  DOMAIN— COMPENSATION— PRO- 

CSDURB. 

The  remedy  provided  by  Rev.  St  U  1743- 
X755»  for  obtaining  compensation  for  rights  of 
way,  is  exdusive,  except  where  right  to  com- 
pensation is  disputed,  and  the  owner  has  net- 
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ther  consented  to  nor  permittee  the  entry  by 
the  corporation  for  construction. 

Appeal  from  common  pleas  circuit  court  of 
Colleton  county;   Watts,  Judge. 

Action  by  Eleanor  L.  Glover  against  Annie 
W.  Remley  and  others  and  the  Charleston 
^  Savannah  Railway  Company.  From  an 
order  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  and  all  the  defendants  except 
the  railway  company  appeal.    Affirmed. 

Young  &  Young  and  Howell  &  Gruber, 
for  appellant  Glover.  Izlar  Bros.,  for  appel- 
lants Remley  and  others.  Mordecal  &  Gads- 
den, for  respondent 

JONES,  J.  This  is  an  appeal  from  an  or- 
der sustaining  a  demurrer  to  the  complaint 
for  failure  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  Tlie  complaint  Is  as 
follows:  "(1)  That  the  Charleston  &  Savan- 
nah Railroad  Company  is  a  corporation  un- 
der the  laws  of  the  state  of  South  Carolina. 
(2)  That  by  his  wiU  the  late  Joseph  Glover 
devised  the  lands  hereinafter  described  to  his 
son,  Francis  Y.  Glover,  for  life,  and  after 
his  death  to  his,  the  said  Francis  Y.  Glover's, 
children  who  attained  twenty-one  years,  the 
issue  of  a  predeceased  child  to  represent  the 
parent.  That  the  said  Francis  Y.  Glover  died 
on  the  5th  day  of  October,  1896,  leaving  one 
child,  Eleanor  L.  Glover,  and  five  grand- 
children, the  children  of  his  deceased  son, 
Francis  Y.  Glover,  Jr.  Both  said  children 
attained  the  age  of  twenty-one  years.  That 
the  Interest  which  was  of  Francis  Y.  Glover 
is  now  rested  in  the  defendants  other  than 
the  Charleston  it  Savannah  Railroad  Com- 
pany. (3)  That  the  piece  of  land  above  men- 
tioned, and  alone  involved  in  this  litigation, 
is  a  strip  of  land  160  feet  wide,  beginning  at 
the  west  bank  of  the  Edisto  river,  and  ex- 
tending therefrom  to  the  boundary  line  of 
the  tract  of  land  now  or  late  of  the  Rev.  W. 
O.  Prentiss,  6,282  feet,  and  containing  21.52 
acres,  now  in  the  possession  of  the  defend- 
ant the  Charleston  ft  Savannah  Railway 
Company,  erroneously  styled  in  the  caption 
of  the  case  the  Charleston  ft  Savannah  Rail- 
road Company,  as  a  right  of  way.  That  the 
said  Charleston  ft  Savannah  Railway  Com- 
pany claims  and  maintains  exclusive  posses- 
sion of  the  said  right  of  way.  (4)  That  the 
plaintiff  and  the  defendants  except  the 
Charleston  ft  Savannah  Railway  Company 
are  entitled  to  compensation  from  the  defend- 
ant the  Charleston  &  Savannah  Railroad  Com- 
pany for  the  use  of  their  said  lands  by  the  said 
company  for  the  purpose  aforesaid,  the  life 
estate  of  the  said  Francis  Y.  Glover  having 
termltiated  at  his  death  on  the  5th  day  of 
October,  1896;  and  that  the  possession  and 
use  of  the  said  21.52  acres  of  said  lands  for 
the  purpose  aforesaid  are  worth  a  large  and 
considerable  sum,  to  wit,  the  sum  of  (21,620, 
but  that  no  compensation  has  ever  been  paid 
to  the  plaintiff  or  to  the  defendants,  other 
than  the  said  Charleston  ft  Savannah  Rail- 


way Company,  by  the  said  Charleston  ft 
Savannah  Railway  Company,  for  said  strip 
of  land,  but  the  said  company  has  taken  the 
said  land  used  as  a  right  of  way  as  afore- 
said to  entire  exclusion  of  the  plaintiff  and 
the  said  defendant  owners  of  the  same  with- 
out making  any  compensation  therefor,  con- 
trary to  the  constitution  and  laws  both  of 
the  state  of  South  Carolina  and  of  the  Unit- 
ed States.  (5)  That  the  defendants  other 
than  the  said  Charleston  ft  Savannah  Rail- 
way Company,  while  claiming  an  equal  in- 
terest with  the  plaintiff  in  the  premises,  re- 
fuse to  join  the  plaintiff  in  bringing  this 
suit,  alleging  that  they  will  not  join  in  the 
costs  and  expenses  thereof,  nor  rend^  them- 
selves liable  for  the  same  in  the  case. 
Wherefore  the  plaintiff  prays  judgment: 
First  That  the  amount  of  compensation  to 
be  paid  by  the  defendant  the  Charleston  ft 
Savannah  Railway  Company  to  the  plaintiff 
and  the  defendants,  except  itself,  for  the 
possession  and  use  of  the  portion  of  the  said 
lands  as  a  right  of  way  and  for  depots  and 
other  railroad  purposes,  be  ascertained  and 
fixed  by  the  judgment  and  decree  of  this 
honorable  court,  and  that  said  defendant 
be  requiied  to  pay  the  same,  to  wit,  the  sum 
of  $21,620,  with  costs.  Second.  And  that 
the  plaintiff  may  have  such  other  and  fur- 
ther relief  in  all  and  singular  the  premises 
as  to  this  honorable  court  shall  seem  meet 
and  agreeable  to  equity,  together  with  her 
costs  and  disbursements."  The  demurrer 
was  upon  the  ground  that  the  complaint 
was  insufficient,  inasmuch  as  the  remedy 
provided  by  sections  174^-1756,  Rev.  St,  for 
obtf^ining  compensation  for  right  of  way,  is 
exclusive.  The  court  sustained  the  demur- 
rer, and  dismissed  the  complaint  holding 
that  he  was  bound  to  do  so  under  the  case 
of  Tutt  V.  Railway  Co.,  28  S.  C.  394,  6  8.  E. 
831. 

The  demurrer  was  properly  sustained.  The 
rule  Is  settled  in  this  state  by  many  de- 
cisions that  the  remedy  provided  by  statute 
for  obtaining  compensation  for  right  of  way 
is  exclusive  as  to  all  cases  filing  within  its 
provisions.  So  far  this  court  has  decided 
that  there  are  two  cases  which  do  not  fall 
within  the  statute:  (1)  Where  the  right  to 
compensation  is  disputed,  and  (2)  where  the 
owner  has  neither  consented  to  nor  permit- 
ted, actually  nor  presumptively,  the  entry 
by  the  corporation  for  construction.  Rail- 
way Co.  V.  Ridlehuber,  38  S.  C,  308,  17  S.  E. 
24;  Cureton  v.  Railroad  Co.,  59  S.  C.  376,  37 
S.  E.  914.  It  does  not  appear  from  anything 
in  the  complaint  or  the  record  before  us, 
that  plaintiff's  original  right  to  compensation 
under  the  condemnation  statutes  is  disputed. 
It  is  alleged  that  the  land  is  in  possession  of 
the  railway  company,  and  that  said  compa- 
ny "claims  and  maintains  exclusive  posses- 
sion of  the  right  of  way,"  and  that  "said 
company  has  taken  the  said  land  used  as  a 
right  of  way  as  aforesaid  to  entire  exduslr 
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of  the  plaintiff  and  the  said  defendant  own* 
ers  of  the  same,  without  making  any  com- 
pensation therefor/'  etc.  These  allegations 
may  be  true,  and  yet  be  entirely  consistent 
with  the  taking  and  use  of  tue  right  of  way 
Dy  the  defendant  company  subject  to  plain- 
tiff's right  to  demand  compensation  in  the 
time  and  manner  proylded  in  the  statute. 
The  complaint  does  not  show  that  the  entry 
for  construction  was  without  the  consent  or 
permission  of  the  owner,  nor  does  It  show 
any  fact  from  which  the  court  could  infer 
that  such  consent  or  pennlaslon  was  Impoasi- 
Ue. 
The  Judgment  of  the  circuit  court  is  afflrm- 
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(Supreme   Court  of  South  Carolina.     Oct.  5, 

1901.) 

ACTION  ON  NOTE  —  ANSWER  —  SUFFICIENCY— 
APPEAI^BXCBPTIONS— RBVIBW— RBJMAND. 

1.  In  an  action  by  an  assignee  of  a  note,  an 
answer  alleging  that  the  note  was  obtained  by 
the  payee  for  articles  purchased  for  the  pur- 
pose of  resale  on  the  representations  of  the 
payee  that  they  could  be  readily  sold  at  a  cer- 
tain price  and  that  they  had  never  been  sold 
at  a  less  price,  all  of  which  representations 
were  false  to  the  knowledge  of  the  assignee, 
states  a  good  defense. 

2.  An  exception  on  appeal  stating  the  ground 
of  demurrer  to  the  answer  as  stated  in  the 
court  below,  and  alleging  error  in  sustaining 
the  demurrer,  is  suflQciently  definite. 

8.  Where  an  appeal  is  taken  from  an  order 
sustainin]?  a  demurrer  to  the  answer,  appellant 
cannot  ask  to  have  the  ruling  sustained  on  any 
other  grounds  than  those  raised  below. 

4.  Where  one  defense  has  been  erroneously 
stricken  out  on  demurrer,  a  verdict  for  plain- 
tiff on  the  other  defenses  cannot  be  sustained, 
but  the  case  must  be  remanded  for  trial  on 
the  defenses  so  stricken. 

Appeal  from  common  pleas  circuit  court 
of  Darlington  county;  Gage,  Judge. 

Action  by  Henry  Hickson  against  John  H. 
Early.  From  an  order  sustaining  a  demurrer 
to  the  first  defense,  defendant  appeals.  Re- 
versed. 

Geo.  E.  Dargan,  for  appellant  Woods  & 
Macfarland,  for  respondent 

McIVER,  C.  J.  This  Is  an  appeal  from  an 
order  sustaining  a  demurrer  to  the  first  de- 
fense set  up  in  the  answer.  The  action  was 
based  upon  three  promissory  notes  bearing 
date  the  29th  day  of  July,  1897,  whereby  the 
defendant  promised  to  pay  to  the  order  of 
one  S.  W.  Tate  the  sum  of  $210,  divided  into 
three  equal  pajrments  of  $70  each,— one  pay- 
able the  Ist  of  November,  1887,  another  pay- 
able on  the  Ist  of  December,  1887,  and  the 
other  payable  on  the  Ist  of  January,  1898,— 
evidenced  by  three  separate  notes,  with  in- 
terest after  maturity  of  each  note  at  the  rate 
of  8  per  cent  per  annum,  which  notes,  as  It 
Is  alleged  In  the  complaint  were  transferred 
for  valuable  consideration,  before  maturity, 
to  the  plaintiff.     The  defendant  answered. 


setting  up  four  dlatinct  and  sepaiate  de- 
fenses. The  plaintiff  demurred  to  the  first 
second,  and  third  defenses  upon  the  ground 
that  they  fall  to  state  facts  sufi^cient  to  con- 
stitute a  defense  to  the  plaintlfTs  action. 
The  case  came  on  for  hearing  before  his 
honor  Judge  Gage  and  a  Jury,  when  the  de- 
murrer to  the  first  defense  was  sustained, 
but  the  demurrer  to  the  second  and  third  de- 
fenses was  overruled.  The  case  thai  pro- 
ceeded to  trial  on  the  Issues  raised  by  the 
second,  third,  and  fourth  defenses,  and  re- 
sulted in  a  verdict  for  plaintiff,  upon  which 
Judgment  was  entered.  The  defendant  ap- 
peals, basing  his  appeal  upon  the  single  ex- 
ception that  the  circuit  Judge  erred  "in  sus- 
taining plaintiff's  demurrer  to  defendant's 
first  defense  on  the  following  ground,  to  wit: 
That  it  does  not  state  facts  sufficient  to  con- 
stitute a  defense,  'because  the  alleged  mis- 
representations contained  therein  do  not  con- 
stitute fraud  or  deceit  in  law,  are  insufficient 
as  a  foundation  to  avoid  payment  of  the 
purchase  price  said  to  be  represented  by  the 
notes  sued  upon,  and  amount  to  nothing 
more  tlian  dealer's  talk.'  "  The  "case"  shows 
that  when  the  demurrer  was  interposed  the 
plaintiff,  in  accordance  with  rule  18  of  the 
circuit  court  stated  In  writing  the  ground 
upon  which  he  claimed  that  the  allegation 
contained  in  the  first  defense  was  deficient' 
in  language  practically  identical  with  that 
quoted  in  the  exception.  So  that  the  real 
question  involved  in  this  appeal  is  whether 
the  allegations  In  the  answer  setting  up  the 
first  defense,  if  true,  as  they  must  be  taken 
to  be  under  the  demurrer,  are  sufficient  to 
constitute  a  defense  to  the  action.  For  this 
purpose  it  is  necessary  first  to  ascertain 
what  those  allegations  are.  They  are  thus 
set  out  in  the  answer:  "(1)  That  the  de- 
fendant made  and  delivered  to  S.  W.  Tate 
the  notes  described  in  the  complaint  pursu- 
ant to  a  contract  between  the  defendant  and 
the  said  S.  W.  Tate,  assuming  to  act  as  agent 
for  the  National  Cabinet  Company,  whereby 
the  said  S.  W.  Tate,  assuming  to  act  as 
agent  as  aforesaid,  appointed  the  defendant 
the  sole  and  exclusive  agent  to  sell  the  Na- 
tional cabinets  in  the  county  of  Williams- 
burg, in  the  state  of  South  Carolina,  for  a 
period  of  three  years  from  the  date  of  said 
contract  and  whereby  the  defendant  accept- 
ed said  appointment  and  in  consideration 
thereof  purchased  from  the  said  S.  W.  Tate 
sixty  National  cabinets,  making  a  payment 
thereon  of  $210;  the  notes  described  In  the 
complaint  amounting  in  the  aggregate  to 
$210,  being  given  and  accepted  by  the  said 
S.  W.  Tate  In  lieu  of  cash;  and  the  defend- 
ant bound  himself  by  the  said  contract  to 
sell  each  and  every  cabinet  so  purchased 
for  the  regular  list  price,  to  wit  $12.60.  (2) 
That  said  notes  were  obtained  from  the  de 
fendant  by  the  said  S.  W.  Tate  by  fraud 
and  misrepresentation,  in  that  the  said  S. 
W.  Tate  induced  the  defendant  to  execute 
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the  said  notes  by  falsely  representing  to  him 
that  he,  the  said  S.  W.  Tate,  had  found  a 
ready  sale  for  the  said  cabinets  at  the  regu- 
lar list  price  of  $12.50  each,  and  by  glYing 
to  the  defendant  the  names  of  numerous  per- 
sons to  whom  he  alleged  he  had  sold  the  said 
cabinets  at  said  list  price,  but  who  the  de- 
fendant has  since  ascertained  purchased  said 
cabinets  at  a  very  much  reduced  price;  and 
by  further  representing  to  the  defendant  that 
neither  he,  the  said  S.  W.  Tate,  nor  any  one 
of  his  agents,  had  ever  sold  any  of  the  said 
cabinets  for  less  than  the  said  Ust  price; 
all  of  said  representations  being  wholly 
false,— and  that  the  said  S.  W.  Tate  knew  the 
said  representations  to  be  false  at  the  time 
that  he  made  them,  and  made  the  same  with 
intent  to  deceive  and  defraud  the  defendant 
(3)  That  the  notes  described  in  the  com- 
plaint were  executed  by  the  defendant  in 
consequence  of  the  representations  herein- 
before mentioned.  (4)  That  the  defendant  is 
informed  and  belicTes  that  the  plalntlfiF  had 
notice  of  the  facts  hereinbefore  alleged  at 
and  before  the  assignment  and  delivery  to 
him  of  the  said  notes." 

Now,  if  these  allegations  are  true,  as  they 
must  be  assumed  to  be  for  the  purposes  of 
this  inquiry,  then  it  is  shown  that  the  de- 
fendant was  induced  to  enter  into  the  con- 
tract with  Tate  mentioned  in  the  first  para- 
graph of  the  answer,  and  to  execute  the 
notes  sued  on,  by  the  false  and  fraudulent 
representations  of  the  said  Tate,  and  that 
Tate  knew  at  the  time  that  such  representa- 
tions were  false.  If  this  be  so>  then  it  fol- 
lows that  the  facts  stated  In  the  answer 
setting  up  the  first  defense  do  constitute  a 
good  defense  to  the  action,  and  that  the  cir- 
cuit judge  erred  in  holding  otherwise.  For, 
as  is  said  in  McCorkle  ▼.  Doby,  1  Strob.,  at 
page  400,  47  Am.  Dec.  560:  "It  is  generally 
affirmed  as  a  rule  that  fraud  avoids  all  con- 
tracts. But  it  would  be  more  correct  to  say 
fraud  makes  all  contracts  voidable,  for  it  is 
at  the  option  of  the  party  to  be  affected  by 
the  fraud  whether  or  not  he  will  treat  the 
contract  as  void  and  rescind  It**  See,  also, 
Lebby  v.  Ahrens,  26  S.  C.  275,  2  S.  B.  387, 
cited  in  the  argument  of  counsel  for  appel- 
lant See,  also,  14  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  at  page  23  et  seq. 

The  fact  that  this  action  la  brought  by  one 
claiming  to  be  a  purchaser  for  valuable  con- 
sideration before  maturity  of  the  notes  sued 
on  cannot  affect  the  question,  in  view  of  the 
fact  that  it  is  alleged  in  the  fourth  paragraph 
of  that  portion  of  the  answer  setting  up  the 
first  defense  "that  the  plahitiff  had  notice  of 
the  facts  hereinbefore  alleged  at  and  before 
the  assignment  and  delivery  to  him  of  the 
said  notes,"  which  must  be  assumed  to  be 
true  under  the  demurrer,  and  deprives  the 
plaintiff  of  the  benefit  which  would  be  ac- 
corded to  a  purchaser  for  valuable  consid- 
eration without  notice;  for  the  plaintiff, 
having  notice  of  the  fraud  before  the  trans- 
fer of  the  notes,  cannot  be  regarded  as  an 


innocent  holder.  Indeed,  no  such  position 
has  been  taken  by  counsel  for  respondent 

In  the  argument  of  counsel  for  respondent 
the  contention  is  that  the  ruling  below 
should  be  sustained  upon  three  grounds:  (1) 
Because  the  exception  upon  which  the  ap- 
pellant bases  his  appeal  is  too  general  for 
consideration.  (2)  Because  the  demurrer 
.was  properly  sustahied.  (3)  Because,  even 
if  there  was  legal  error  in  sustaining  the  de- 
murrer to  the  said  "first  defense,"  the  er- 
ror was  harmless,  inasmuch  as  the  issues 
raised  by  the  "second  defense,"  the  demur* 
rer  to  which  was  overruled,  and  the  verdict 
of  the  Jury  thereon,  settled  all  issues  that 
could  possibly  have  arisen  under  the  first 
defense,  and  hence  no  injury  resulted  from 
the  alleged  misrepresentations  set  forth  in 
the  first  defense,  and  no  injustice  was  done 
to  defendant  by  sustaining  the  demurrer,  and 
thereby  this  appeal  becomes  merely  specula- 
tive. 

We  do  not  think  the  exception  was  too  gen- 
eral. When  the  demurrer  was  interposed, 
the  plaintiff,  in  accordance  with  the  require- 
ments of  rule  18  of  the  chrcuit  court,  reduced 
to  writing  the  ground  upon  which  he  claimed 
that  the  pleading  demurred  to  was  insufiS- 
cient,  as  hereinabove  stated,  which  substan- 
tially amounted  to  this:  that  the  false  and 
fraudulent  representations  set  forth  in  the 
,  answer,  even  if  true,  were  insufficient  to  con- 
stitute a  defense  to  the  action.  The  circuit 
Judge  held  that  such  representations  as  there 
set  out  were  not  sufficient  to  constitute  a  de- 
fense, and  the  exception  assigns  error  in 
so  holding.  In  other  words,  the  circuit  Judge 
based  his  ruling  upon  a  distinct  proposition 
of  law,  and  in  the  exception  it  is  claimed 
that  the  proposition  of  law  npon  which  the 
ruling  below  was  rested  is  erroneous.  We 
do  not  see  how  the  exception  could  have  been 
made  more  specific,  and  it  is  strictly  in  ac- 
cordance with  rule  6  of  this  court,  which 
requires  that  an  exception  "must  contain  a 
statement  of  the  proposition  of  law  or  fact 
which  it  is  desired  to  review."  The  first 
ground  taken  by  counsd  for  respondent  can- 
not, therefore,  be  sustained. 

As  to  the  second  ground,  we  infer  from 
the  argument  of  counsel  for  respondent  that 
it  is  based  upon  the  Idea  that  the  ftilse  rep- 
resentations relied  upon  were  not  of  an  ex- 
isting material  fact,  but  were  mere  "dealer's 
talk";  that  defendant  bought  the  articles 
mentioned  for  sale  in  Williamsburg  county, 
and  there  was  no  allegation  that  he  ever 
made  any  effort  to  sell  in  that  county;  that 
there  is  no  allegation  that  defendant  had  no 
opportunity  of  examining  the  articles  before 
the  sale  was  concluded;  and  finally  that 
there  was  no  allegation  of  damage  by  rea- 
son of  the  false  representations.  It  must  be 
remembered  that  the  main  object  of  the 
amendment  of  rule  18  of  the  circuit  court, 
requiring  that  in  cases  of  this  kind  the  de- 
murrant must  state  in  writing  the  points 
wherein  the  pleading  demurred  to  la  Insuffl- 
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clent,  was  to  prerent  an  erll  which  had  been 
of  not  infrequent  occurrence,  whereby  a  de* 
murrer  was  sought  to  be  sustained  In  this 
court  upon  grounds  not  presented  to  nor 
passed  upon  by  the  circuit  court,  thus  prac- 
tically converting  this  court  from  an  appel- 
late tribunal  Into  a  court  of  original  juris- 
diction, besides  doing  great  Injustice  to  the 
circuit  judge  as  well  as  to  the  parties,  who 
were  suddenly  confronted  with  questions  of 
which  they  had  had  no  previca  notice.  Ac- 
cordingly, since  that  amendment  of  the  rule, 
it  has  been  held  here  that  an  appeal  from 
an  order  sustaining  a  demurrer  to  the  com- 
plaint based  upon  one  ground  cannot  be  sus- 
tained here  upon  other  grounds  of  insufficien- 
cy in  the  complaint  not  passed  upon  by  the 
circuit  court  Millhlser  v.  Holleyman,  87  S. 
G.  672,  16  S.  B.  68a  Of  course,  the  same 
rule  would  apply  to  a  demurrer  to  the  an- 
swer. That  case  goes  further  than  it  is  nec- 
essary to  go  in  this  case,  for  there  the  de- 
fendant had  giyen  notice  that  he  would  ask 
this  court  to  sustain  the  demutrer  upon  other 
grounds  than  that  taken  in  the  circuit  court 
and  yet  the  court  declined  to  consider  the 
additional  grounds  of  demurrer;  but  here  it 
does  not  appear  that  any  such  notice  was 
given,  and  it  is  for  the  first  time  in  the  ar- 
gument here  proposed  that  this  court  shall 
sustain  the  demurrer  upon  other  deficiencies 
than  the  one  relied  upon  in  the  court  below, 
and  this  the  court  cannot  do  without  disre- 
garding the  rule  of  court  as  well  as  the  de- 
cision last  cited,  which  we  are  not  inclined 
to  do.  We  shall  therefore  confine  our  at- 
tention to  the  only  question  presented  to  and 
passed  upon  by  the  court  below,  to'  wit 
whether  the  alleged  false  and  fraudulent 
representations  constitute  such  fraud  as 
would  render  the  contract  void.  It  is,  no 
doubt,  true  that  such  representations  must 
be  as  to  a  past  or  existing  fact  and  must  be 
material.  It  appears  that  Tate,  who  was 
the  agent  of  the  National  Cabinet  Company, 
was  desirous  of  introducing  the  cabinets  in- 
to this  section  of  the  country,  and  for  this 
purpose  he  Induced  the  defendant  to  pur- 
chase 60  cabinets  for  the  sum  mentioned  in 
the  notes  sued  on,  and  gave  him  the  sole 
and  exclusive  agency  for  the  sale  of  the 
same  in  the  county  of  Williamsburg,  S.  C, 
binding  him  not  to  sell  the  cabinets  at  a  less 
sum  than  $12.50,  and  that  the  defendant  was 
induced  to  execute  the  said  notes  by  the 
false  and  fraudulent  representations  of  the 
following  facts:  (l)'That  he  (Tate)  had  found 
a  ready  sale  for  the  said  cabinets  at  the  price 
named;  (2)  that  he  furnished  to  the  de- 
fendant the  names  of  numerous  persons  to 
whom  he  said  he  had  sold  cabinets  at  the 
price  above  mentioned;  (3)  that  neither  he, 
the  said  Tate,  nor  any  one  of  his  agents,  had 
ever  sold  any  of  said  cabinets  for  less  than 
the  said  list  price.  All  of  these  representa- 
tions are  as  to  past  facts,  and  not  of  the 
expressions  of  mere  opinions;  and  they  all 
j>re  admitted  by  the  demurrer  to  be  false. 


and  to  known  to  be  by  said  Tate  at  the  tbne; 
and  also  that  they  were  made  with  intent 
to  deceive  and  defraud  the  defendant  Were 
they  material?  We  think  they  were,  and 
were  well  calculated  to  deceive  the  defendant 
and  induce  him  to  enter  into  the  contract 
here  in  question,  and  it  is  quite  certain  that 
be  did  enter  into  such  contract;  and  we 
think  it  equally  clear  that  if  these  allega- 
tions shall  be  proved  upon  the  trial,  he  will 
be  entitled  to  be  relieved  from  the  obligation 
of  performing  such  contract  by  the  fraud 
thus  practiced  upon  him.  The  second  ground 
relied  upon  by  the  counsel  for  respondent  is 
therefore  untenable.  The  case  of  Lebby  v. 
Ahrens,  26  S.  C.  275,  2  S.  E.  387,  which  was 
cited  by  counsel  for  both  sides,  fully  sus- 
tains our  view.  In  that  case  the  action  was 
to  recover  from  the  defendant  money  which 
the  plaintiff  had  by  the  false  and  fraudu- 
lent representations  of  the  defendant  been 
induced  to  pay  to  the  defendant  while  here 
the  defendant  is  seeking  to  b^  relieved  from 
the  performance  of  a  contract  into  which  he 
was  induced  to  enter  by  the  false  and  fraud- 
ulent representations  of  the  assignor  of  the 
plaintiff,  of  which  the  plaintiff  had  notice  at 
the  time  of  the  transfer  of  the  notes  sued  on 
to  him.  Thus,  while  the  respective  positions 
of  the  parties  are  reversed,  the  principle  in- 
volved is  equally  applicable  to  both  cases. 
As  is  said  in  that  case:  "While  it  may  be 
true  that  false  representations  as  to  the  val- 
ue of  the  thing  sold,  being,  as  they  usually 
are,  mere  expressions  of  opinion,  will  not 
as  a  general  rule,  be  sufficient  to  sustain  an 
action,  yet  where  there  is  any  material  fact 
which,  if  true,  would  be  calculated  to  in- 
duce, and  did  actually  induce,  the  purchaser 
to  make  the  purchase,  such  false  representa- 
tions will  be  sufficient  to  sustain  the  action. 
Nor  is  it  necessary  that  such  false  repre- 
sentations should  be  the  sole  inducement  to 
the  contract,"--clting  the  authorities. 

So,  also,  the  third  ground  taken  by  counsel: 
for  respondent  is  also  untenable.  That 
ground  is  that  even  if  there  was  error  in  sus- 
taining the  demurrer  to  the  first  defense. 
such  error  is  harmless,  because  the  issues- 
raised  by  the  second  defense  and  the  verdict 
thereon  settle  all  the  issues  that  could  possi- 
bly have  arisen  under  the  first  defense.  That 
Is  an  entire  mistake;  for,  as  we  have  seen, 
the  issue  of  fraud  is  raised  by  the  first  de- 
fense, and  no  such  issue  Is  presented  by  the 
second  defense.  Fraud  is  not  alleged  in  the 
second  defense,  and  hence  no  testimony  tend- 
ing to  show  fraud  would  be  competent  in 
trying  the  Issue  first  presented  by  the  second 
defense;  for  the  well-settled  rule  la  that 
where  fraud  is  relied  upon  either  to  support 
an  action  or  sustain  a  defense,  the  fraud 
relied  upon  must  be  alleged  and  proved.  It  is 
very  true  that  in  both  the  first  and  second 
defenses  It  is  alleged  that  the  plaintiff  had 
notice  of  the  facts  "hereinbefore  alleged'* 
in  each  of  those  defenses,  but  that  allega- 
tion in  the  second  defense  cannot  be  co» 
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straed  to  mean  that  the  plaintiff  had  notice 
of  anything  more  than  the  facts  alleged  In 
that  defense,  and  certainly  cannot  be  am- 
Btrued  to  mean  that  the  plaintiff  had  notice 
of  the  fraud,  which  is  not  alleged  or  even 
mentioned  In  the  allegations  upon  which  .the 
second  defense  Is  based;  for  it  is  weU  set- 
tled that,  where  several  causes,  of  action 
are  separately  set  out  In  a  complaint,  alle- 
gations contained  in  a  statement  of  one  cause 
of  action  cannot  be  used  to  si^pply  any  de- 
ficiency In  the  statement  of  another  cause  of 
action  In  the  same  complaint,  for  each  cause 
of  action  must  be  completely  stated,  and  con- 
tain within  Itself  all  necessary  ayorments, 
or  It  will  be  held  bad  on  demurrer  Ham- 
mond y.  Railway  Go.,  15  9.  G.  10,  &ud  the 
authorities  therein  cited.  The  same  prin- 
ciple would,  of  course,  apply  to  a  case  In 
which  separate  and  distinct  defenses  are 
set  up  in  the  answer,  and  there  is  a  demur- 
rer to  two  or  more  of  the.  several  defenses, 
which  As  the  case  here.  See  Stanley  t.  Shool- 
bred,  26  S.  G.  181,  where  It  was  held  that 
where  the  defendant  pleads  a  general  de- 
nial, and  a  further  defense  by  way  of.  con- 
fession and  avoidance,  the  admissions  made 
In  the  latter  defense  cannot  be  used  by 
plaintiff  to  establish  the  Issues  raised  by 
the  general  denial.  See,  also,  to  same  effect, 
Gohrs  V.  Fraser,  5  S.  0.  851,  and  Glenn  v. 
Sumner,  182  U.  S.,  at  page  157,  10  Sup.  Gt 
41,  88  L.  Ed.  801.  If  it  should  be  said  that 
the  verdict  of  the  Jury  upon  the  trial  of  the 
Issues  presented  by  the  second  defense  might 
have  been  based  upon  the  fact  that  they 
found  that  the  plaintiff  had  no  notice  of  the 
facts  relied  upon  to  support  that  defense 
when  he  purchased  the  notes,  the  answer  Is 
obvious*  and  of  a  twofold  character:  (1) 
That  it  rests  upon  pure  conjecture,  as  this 
cour  has  no  means  of  ascertaining  what 
was  the  ground  upon  which  the  Jury  based 
their  verdict;  (2)  even  if  it  could  be  assum- 
ed that  the  Jury  rested  their  verdict  upon 
the  ground  of  want  of  notice  to  the  plaintiff 
of  the  facts  stated  In  support  of  the  second 
defense,  to  wit,  that  the  sale  of  the  cabinets 
was-  made  by  sample,  that  the  defendant  pur- 
chased for  the  sole  purpose  of  reselling,  that 
the  said  Tate  '^represented  and  warranted" 
the  cabinets  to  be  in  all  respects  like  the 
sample  exhibited,  and  that  said  cabinets, 
when  delivered,  proved  to  be  Inferior  to  the 
sample  exhibited  and  totally  unfit  for  sale, 
it  would  not  by  any  means  follow  that  the 
plaintiff  had  no  notice  of  the  totally  differ- 
ent facts  set  up  in  support  of  the  first  de- 
fense. So  that,  in  any  view  that  may  be 
taken,  the  position  contended  for  by  counsel 
for  respondent  cannot  be  sustained.  It  fel- 
lows, therefore,  that  the  Judgment  of  the 
circuit  court  sustaining  the  demurrer  to  the 
first  defense  must  be  reversed,  ^.Dd  the  case 
remanded  for  a  trial  of  the  issues  presented 
by  the  first  defense;  for,  as  the  issues  pre- 
sented by  the  other  defenses  have  already 
been  tried,  and  a  verdict  thereon  has  been 
80  S.B.--^ 


rendered,  to  which  no  exception  has  been 
taken,  the  verdict  on  those  Issues  must  be 
regarded  as  final,  so  far  as  those  Issues  are 
concerned. 

The  Judgment  of  this  court  Is  that  the  (hv 
der  sustaining  the  demurrer  to  the  first  de- 
fense be  reversed,  and  that  the  case  be  re> 
manded  to  the  circuit  court  for  a  new  trlaL 
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SOUTHERN  RX.  GO.  v.  KAT,  Gounty  Treas- 
urer. 

(Supreme  Gonrt  of  South  Garolina.     Oct.  6, 

1901.) 

OONSTZTUnONAL.    LAW—TAXATION— COLIJDO- 
TION— VALUATION-COUNTY  ROAD  TAX. 

1.  GoQst.  art.  10,  §  13,  to  the  effect  that  the 
taxes  for  the  Bubdivlsions  of  the  state  shall 
be  levied  and  collected  by  the  resnectire  fiscal 
aathorities  thereof,  confers  administratiye 
power  in  the  collection  of  the  tax,  without  ref- 
erence to  its  creation. 

2.Gonst  art.  10,  |  18,  providing  that  all 
taxes  shall  be  levied  on  the  same  "assess- 
ment** which  shall  be  made  for  state  taxes,  re- 
quires all  taxes  to  be  levied  on  the  same  valu- 
ation. 

3.  Gonst.  art.  10,  §  3,  providing  that  no  tax 
shall  be  levied  except  In  pursuance  of  a  law 
which  shall  state  the  object  of  the  same, 
means  an  act  of  the  general  legislature,  un- 
less there  Is  a  provision  of  the  constitution  that 
is  self-executing. 

4.  Act  1896  (22  St  at  Large,  p.  238),  au- 
thorizing boards  of  county  commissioners  to 
levy  an  annual  sum  on  their  respective  coun- 
ties which  shall  constitute  a  part  of  the  county 
road  fund,  was  not  repealed  bv  the  appropria- 
tion act  of  1899,  by  which  the  levy  of  one- 
half  of  one  mill  for  road  purposes  in  a  certain 
county  was  authorized. 

5.  The  board  of  county  commissioners  of  0. 
county  have  the  power,  under  Gonst.  art.  10, 
and  Act  1896  (22  St.  at  Large,  p.  238),  au- 
thorizing county  commissioners  to  levy  annual- 
ly a  sum  not  exceeding  one  mill  for  road  pur- 
poses, to  levy  such  taxes,  which  was  not  taken 
away  by  the  appropriation  act  of  1899,  author- 
izing a  levy  not  exceeding  one-half  of  one  mill 
for  road  purposes  for  such  county. 

Appeal  from  common  pleas  circuit  court 
of  Oconee  county;  Aldrlch,  Judga 

Action  by  the  Southern  Railway  Gompany 
against  J.  R.  Kay,  county  treasurer,  to  re- 
cover taxes  paid  under  protest  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Stribling  &  Hemdon,  for  appellant  T.  P. 
Gothran,  for  respondent 

GARY,  A.  J.  The  facts  are  thus  succinct- 
ly stated  by  the  appellant's  attorneys:  "This 
is  an  action  brought  by  the  plaintiff,  the 
Southern  Railway  Gompany,  against  the  de- 
fendant, J.  R.  Kay,  as  county  treasurer  of 
Oconee  county,  to  recover  from  the  defend- 
ant the  sum  of  $224.72  and  costs,  the  amount 
of  taxes  collected  of  plaintiff  under  protest 
by  a  levy  of  one-half  of  one  mill  on  the 
property  of  plaintiff  for  road  purposes  made 
by  the  board  of  county  commissioners  for 
Oconee  county.  The  contention  of  plaintiff 
is  that  the  county  commissioners  had  no  au- 
thority to  levy  such  tax,  and  such  tax  is  un- 
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lawful.  The  defendant  admits  the  collec- 
tion of  the  tax,  and  that  the  payment  was 
made  imder  protest,  and  alleges  that  the 
levy  was  authorized  by  the  constitution  of 
the  state  and  by  Act  of  1896  (22  St  at 
Large,  p.  238,  |  26).  From  Judgment  for 
plaintiff,  defendant  appeals.*' 

We  will  first  consider  whether  the  levy 
was  authorized  under  the  provisions  of  the 
constitution.  The  provisions  bearing  on  this 
question  are  the  following  sections  of  arti- 
cle 10: 

"Section  1.  The  general  assembly  shall 
provide  by  law  for  a  uniform  and  equal  rate 
of  assessment  and  taxation,  and  shall  pre- 
scribe  regulations  to  secure  a  Just  valuation 
for  taxation  of  all  property.    •    •    • 

'*Sec.  2.  The  general  assembly  shall  pro- 
vide for  an  annual  tax  sufficient  to  defray 
the  estimated  expenses  of  the  state  for  each 
year,  and  whenever  it  shall  happen  that  the 
ordinary  expenses  of  the  state  for  any  year 
shall  exceed  the  income  of  the  state  for  such 
year,  the  general  assembly  shall  provide  for 
levying  a  tax  for  the  ensuing  year  sufficient 
with  other  sources  of  income  to  pay  the  de- 
ficiency of  the  preceding  year,  together  with 
the  estimated  expenses  for  the  ensuing  year. 

"Sec.  3.  No  tax  shall  be  levied  except  in 
pursuance  of  a  law  which  shall  distinctly 
state  the  object  of  the  same  to  which  object 
the  tax  shall  be  applied." 

"Sec.  5.  The  corporate  authorities  of  coun- 
ties, townships,  school  districts,  cities,  towns 
and  villages,  may  be  vested  with  power  to 
assess  and  collect  taxes  for  corporate  pur- 
poses, such  taxes  to  be  uniform  in  respect 
to  persons  and  property  within  the  Jurisdic- 
tion of  the  body  imposing  the  same.    *    *    • 

"Sec.  6.  ♦  •  ♦  The  general  assembly 
shall  not  have  power  to  authorize  any  coun- 
ty or  township  to  levy  a  tax  or  Issue  bonds 
for  any  purpose,  except  for  educational  pur- 
poses, to  build  and  repair  public  roads,  build- 
ings, and  bridges,  to  maintain  and  support 
pi^isoners,  pay  Jurors,  county  officers  and  for 
litigation,  quarantine  and  court  expenses  and 
for  ordinary  county  purposes,  to  support 
paupers,  and  pay  past  indebtedness." 

"Sec.  13.  The  general  assembly  shall  pro- 
vide for  the  assessment  of  all  property  for 
taxation;  and  state,  county,  township,  school, 
i^unicipal  and  all  other  taxes  shall  be  levied 
on  the  same  assessment  which  shall  be  that 
made  for  state  taxes;  and  the  taxes  for  the 
subdivisions  of  the  state  shall  be  levied  and 
collected  by  the  respective  fiscal  authorities." 

In  the  case  of  State  v.  Railroad  Co.,  54 
S.  C.  564,  32  S.  E.  691,  Mr.  Justice  Jones 
says:  "Under  the  scheme  of  our  tax  laws 
the  names  of  all  taxpayers  and  a  statement 
of  their  taxable  property,  with  its  value  as 
assessed  by  proper  officers  for  taxation,  the 
rate  of  taxation,  and  the  specific  amount 
due  by  each,  are  entered  by  the  county  au- 
ditor on  the  book  known  as  the  'County  Du- 
plicate,' and  this  duplicate,  when  delivered 
to  the  county  treasurer,  becomes  his  warrant 


for  the  collection  of  taxes,  subject  to  certain 
provisions  for  additional  entries  after  de- 
livery of  the  tluplicate  to  the  treasurer.  Tax- 
es are  legally  assessed  and  become  a  chazge 
against  the  taxpayer  when  so  entered  accord- 
ing to  law."  The  court  in  People  of  New 
Tork  V.  Weaver,  100  U.  S.  539,  25  L.  Ed.  706^ 
shows  that  taxation  has  reference  to  the  en- 
tire process  of  assessments,  and  includes  the 
valuation  of  the  shares  as  well  as  the  ratio  of 
percentage  charged  on  such  valuation.  It 
says:  "This  valuation,  then,  is  a  part  of  the 
assessment  of  taxes.  It  is  a  necessary  luirt 
of  every  assessment  of  taxes  which  is  govern- 
ed by  a  ratio  of  percentage.  There  can  be  no 
rate  or  percentage  without  a  valuation." 
Then  the  court  proceeds  to  quote  the  follow- 
ing: *^*When  taxes  have  been  properly  de- 
cided upon,  an  assessment  may  become  an  In- 
dispensable proceeding  in  the  establishment  of 
any  individual  charge  against  either  person 
or  property.  This  is  always  requisite  when 
the  taxes  are  to  be  levied  in  proportion  to  an 
estimate  either  of  value  of  benefits  or  the  re- 
sults of  business.'  'An  assessment,  strictly 
speaking,  is  an  official  estimate  of  the  sums 
which  are  to  constitute  the  basis  of  an  appor- 
tionment of  a  tax  between  the  individual 
subjects  of  taxation  within  the  district.'  As 
the  word  is  more  commonly  employed,  an  as- 
sessment consists  in  the  two  processes,  list- 
ing the  persons,  property,  etc.,  to  be  taxed, 
and  of  estimating  the  sums  which  are  to  be 
the  guide  in  an  apportionment  of  the  tax  be- 
tween them.  •  •  •  Taxation  by  valuation 
cannot  be  apportioned  without  it"  Cooley, 
Tax'n,  258,  258;  Burroughs,  Tax'n,  p.  198,  § 
94.  So,  also.  Judge  Bouvier  defines  "assess- 
ment" to  be  "determining  the  value  of  a 
man's  property  or  occupation  for  the  purpose 
of  levying  a  tax.  Determining  the  share  of  a 
tax  to  be  paid  by  each  individual.  Levying  a 
tax.  Bank  v.  Barry,  1  Bond,  154,  Fed.  Cas. 
No.  12,2(H."  This  language  is  quoted  with 
approval  in  State  v.  Railroad  Co.,  supra.  In 
defining  the  meaning  of  the  word  "levy,"  un- 
der the  head  of  "Taxation,"  26  Am.  &  Bng. 
Enc.  Law  (1st  Ed.)  p.  181,  says:  ^'The  term 
'levy'  is  here  used  to  indicate  the  legislative 
act,  whether  state  or  local,  which  determines 
that  a  tax  shall  be  laid,  and  is  to  be  distin- 
guished from  the  levy  on  property  incident  to 
the  enforcement  of  the  collection  of  the  tax, 
in  which  sense  the  term  is  also  used;"  and  in 
defining  the  term  "assessment,"  on  page  199, 
it  uses  this  language:  "An  assessment  may 
be  defined  to  be  the  act  of  assessing,  deter- 
mining, or  adjusting  the  amount  of  taxation 
to  be  paid  by  an  individual  or  a  community, 
—an  official  valuation  of  property,  profits,  or 
income  for  purposes  of  taxation.  Where  tax- 
es are  to  be  levied  in  proportion  to  an  esti- 
mate either  of  values,  benefits,  or  the  results 
of  business,  an  assessment  is  indispensable." 
Webster's  International  Dictionary  gives  as 
one  of  the  definitions  of  levy:  "To  raise  or 
collect  by  assessment;  to  exact  by  authority, 
as  to  levy  taxes,  toll,  tribute,  or  contribu- 


S.  C.) 


SOUTHERN  BY.  CO.  v.  KAY. 


787 


tions/*  In  Morton  r.  Comptroller  General,  4 
S.  C.  430 1  the  court  says:  **The  doty  enjoin'^ 
ed  on  the  legislature  is  to  'levy  a  tax.'  A  tax 
is  the  means  by  which  a  burden  primarily 
borne  by  the  state  Is  transferred  to  the  citi- 
zen •  •  •  Three  things  are  essential  to  a 
tax,  as  that  term  Is  understood  by  our  consti- 
tution: First,  the  ascertainment  of  a  sum  cer- 
tain, or  that  can  be  rendered  certain,  to  be 
imposed  on  the  collective  body  of  taxpayers; 
second,  a  legal  Imposition  of  that  sum  as  an 
obligation  on  the  collective  body  of  taxpay- 
ers; third,  an  apportionment  of  such  sum 
among  individual  taxpayers  so  as  to  ascertain 
the  part  or  share  that  each  should  bear. 
•  ♦  •  The  first  two  acts  above  described, 
namely,  the  ascertainment  of  a  sum  to  be  im- 
posed on  the  collective  body  of  taxpayers,  and 
its  imposition  by  a  legislative  declaration  to 
that  effect,  are  essentially  legislative  acts,  or 
acts  proper,  directly,  to  the  law-making  func- 
tion of  the  government  •  •  •  The  third 
act,  namely,  the  apportionment  of  the  whole 
sum  Imposed  by  way  of  tax  on  the  collective 
body  of  taxpayers  upon  the  separate  Individ- 
uals composing  that  body,  Is  usually  an  ad- 
ministrative act,  performed  under  specific 
statutory  directions,  ascertaining  the  mode 
and  time  of  its  performance.  ♦  •  •  When 
the  aggregate  value  of  property  is  ascertained 
at  the  time  the  tax  levy  Is  ordered,  the  legis- 
lature frequently  makes  the  division,  and  di- 
rects the  levy  to  be  made  according  to  the 
resulting  rate  which  is  thus  established  by 
law.  Instead  of  merely  fixing  the  amount  to 
be  levied,  and  leaving  the  rate  to  be  ascer- 
tained by  computation  after  the  aggregate 
valuation  of  property  subject  to  taxation  Is 
ascertained  and  known.  Both  modes  are  re- 
sorted to,  and  both  are  equally  appropriate  to 
adoption  by  the  legislative  body.  As  there 
are  two  distinct  stages  In  this  process,  the  re- 
sult of  one  of  which  is  to  fix  an  indebtedness 
on  the  collective  body  of  taxpayers,  and  the 
other  on  the  Individual  taxpayer,  so  the 
word  levy*  Is  indifferently  employed,  as  com- 
monly  used,  to  express  either  one  of  these 
processes  separately  or  both  collectively.  A 
tax  is  said  to  be  levied  when  the  amount  or 
rate  to  be  Imposed  is  fixed  by  law;  for  what 
is  wanting  to  complete  such  levy  is  supplied 
by  the  standing  tax  laws,  and  consists  in  a 
course  of  administrative  action.  When  the 
levying  of  a  tax  is  spoken  of  as  a  legislative 
act,  it  Is  oonunonly  understood  to  describe 
such  action  on  the  part  of  the  legislature  as 
wouldf  with  standing  tax  laws,  complete  the 
legislative  authority  requisite  to  enable  the 
administrative  department  to  distribute  and 
collect  the  tax.  •  •  •  In  other  words,  the 
tax  directed  to  be  levied  must  be  so  far  im- 
posed, in  order  to  comply  with  the  letter  and 
spirit  of  the  constitution,  that  no  further  leg- 
islation will  be  necessary  to  enable  its  collec- 
tion.** The  provision  of  the  constitution  up- 
on which  the  appellant  mainly  relies  Is  that 
portion  of  section  18  to  the  effect  that  "the 
taxes_for  the  subdivisions  of  the  state  shall 


be  levied  and  collected  by  the  respective  fiscal 
anthorltleB  thereof.'*  The  meaning  of  the 
word  "levied,"  therein  used.  Is  to  be  deter* 
mined  tn  connection  with  a  consideration  of 
the  other  provisions  of  the  constitution.  The 
word  'levy,*'  as  hereinbefore  shown,  is  fre- 
quently used  In  more  than  one  sense,  and  its 
meaning  In  a  particular  instance  is  to  be  de- 
termined by  resort  to  the  context  It  is  some- 
times used  for  the  purpose  of  ccmferring  all 
the  powers  Incident  to  the  creation  and  collec- 
tion of  a  tax,  as  when  "corporate  authorities 
are  vested  with  power  to  assess  and  collect 
taxes  for  corporate  purposes,"  while  again  it 
is  only  intended  to  confer  administrative  pow- 
ers in  the  collection  of  the  tax,  without  ref- 
erence to  Its  creation,  and  this  is  the  sense 
in  which  it  is  used  in  the  thirteenth,  section. 
By  this  construction  alone  can  force  and  ef- 
fect be  given  to  all  the  foregoing  provisions 
of  the  constitution.  It  will  be  observed  that 
the  thirteenth  section  makes  no  reference  to 
the  creation  of, the  tax,  which  only  could  be 
done  by  the  general  assembly,  or  by  the  coun- 
ty after  the  general  assembly  had  "vested  It 
with  power  to  assess  and  collect  taxes  for  cor- 
porate purposes."  The  Intention  was  that  the 
taxes  for  the  subdivisions  of  the  state  should 
be  collected  by  the  respective  fiscal  author- 
ities thereof,  whether  imposed  by  the  general 
assembly  or  the  corporate  authorities  of  coun- 
ties, etc.,  when  vested  by  the  general  as- 
sembly with  power  to  assess  and  collect  tax- 
es for  corporate  purposes. 

From  the  foregoing  provisions  of  the  con- 
stitution we  deduce  the  following  conclu- 
sions: (1)  That  the  word  "assessment"  in 
the  provision  that  "state,  county,  township, 
school,  municipal  and  all  other  taxes  shall 
be  levied  an  the  same  assessment  which 
shall  be  that  made  for  state  taxes,"  means 
"valuation."  (2)  That  the  word  "law,"  in  the 
requirement  (section  8)  that  "no  tax  shall.be 
levied  except  in  pursuance  of  a  law  which 
shall  distinctly  state  the  object  of  the  same, 
to  which  object  the  tax  shall  be  applied," 
means  an  act  of  the  general  assembly,  except 
when  there  is  a  provision  of  the  constitution 
that  is  self-executing,  as  in  the  case  of  the 
three-mills  tax  for  school  purposes.  This 
construction  is  supported  by  section  16,  art. 
3,  which  is  as  follows:  '*The  style  of  all 
laws  shall  be:  'Be  it  enacted  by  the  genera] 
assembly  of  the  state  of  South  Carolina.'  ** 
There  may  be  a  compliance  with  the  require- 
ments of  section  8,  either  by  an  act  of  the 
general  assembly  levying  the  tax,  or  by  an 
act  of  the  general  assembly  vesting  corporate 
authorities  of  counties,  etc.,  with  power  to 
assess  and  collect  taxes  for  corporate  pur- 
poses, when  the  act  distinctly  states  the  ob- 
ject of  the  same,  and  the  corporate  authori- 
ties aforesaid  levy  the  tax  In  accordance 
with  the  provisions  of  such  act  (3)  That 
the  power  to  collect  the  taxes  for  the  sub- 
divisions of  the  state  Is  conferred  by  the 
constitution  upon  the  fiscal  authorities  of 
such  subdivisions,  whether  the  tax  was  ere- 
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ated  by  any  act  of  the  general  assembly,  or 
by  the  said  corporate  authorities  under  an 
act  of  the  general  assembly.  (4)  That  the 
tax  was  not  authorized  by  the  constitution 
without  legislative  action. 

We  will  next  consider  whether  the  levy 
was  authorized  by  act  of  1806  (22  St  at 
Large,  p.  238,  }  26).  His  honor  the  circuit 
Judge  ruled  that  section  26  of  the  act  of  1896 
authorized  the  board  of  county  commission- 
ers to  levy  annually  a  sum  not  exceeding 
one  mill  in  the  respective  counties,  and  that 
the  general  assembly,  by  the  act  of  1890,  lt> 
self  levied  a  tax  of  one  mill  for  road  pur- 
poses; that  the  act  of  1899  necessarily  had 
the  effect  of  repealing  and  limiting  the  pow- 
ers  of  the  board  of  county  commissioners. 
Section  26  of  the  act  of  1806  is  as  follows: 
"Sec.  26.  That  the  county  board  of  commis- 
sioners of  said  counties  be,  and  they  are 
hereby,  authorized  to  levy  aimually  a  sum 
not  exceeding  one  mill  on  all  the  taxable 
property  of  the  respective  counties,  which 
shall  constitute  a  part  of  the  county  road 
fund,  to  be  expended  by  the  said  board  in 
the  same  manner  as  is  provided  by  law  for 
the  use  and  expenditure  of  the  commutation 
tax  in  lieu  of  road  duty;  and  such  tax  shall 
be  collected  at  the  same  time  and  In  the 
same  manner  as  is  provided  by  law  for  the 
collection  of  taxes  levied  for  ordinary  coun- 
ty purposes:  provided,  that  the  provisions  of 
this  section  shall  not  apply  to  Orangeburg 
county."  The  words  of  the  act  entitled  "An 
act  to  raise  supplies  and  make  appropria- 
tions for  the  fiscal  year,  commencing  Janu- 
ary 1st  1899**  (23  St  at  Large,  p.  138),  by 
which  the  levy  of  one-half  of  one  mill  for 
road  purposes  for  Oconee  county,  are,  "For 
roads,  one-half  of  one  mill  (%).'*  The  legisla- 
ture, by  section  26  of  the  act  of.  1896.  vested 
the  board  of  county  commissioners  of  Oconee 
county  with  power  to  levy  annually  a  sum 
not  exceeding  one  mill,  which  should  consti- 
tute a  part  of  the  county  road  fund,  but  this 
did  not  prevent  the  general  assembly  from 
levying  an  additional  tax  for  the  same  pur- 
pose. The  two  acts  are-conslstent  and  there 
was  error,  therefore,  in  ruling  that  the  act 
of  1890  repealed,  by  implication,  section  26 
of  the  act  of  1896. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 


(62  8.  o.  ») 

McBRAYBR  v.  MILLS. 

McBRAYER  et  al.  v.  SAME. 

(Supreme  Court  of  South   Carolina.     Oct.  S, 

1901.) 

PLBADINO— LIMITATIONS  —  TOLLING  8TATUTH 
— FINDINQS  OF  MASTBR-OONCLTJSIVENESS— 
RES  JUDICATA— ASSIGNMENT  OF  NOTE. 

1.  An  allegation  in  a  complaint  on  a  note 
that  defendant  on  a  certain  date  made  a  pay- 
ment on  a  note  is  a  sufficient  allegation  of  an 
act  from  which  a  ne^  promise  is  implied. 

2.  Where  a  law  case  is  referred  by  consent, 
a  finding  of  fact  by  the  master  concurred  in 


by  the  court  is  binding  on  appeal,  unless  based 
on  an  error  of  law. 

8.  Where  a  case  is  referred  to  a  master,  and 
he  holds  that  words  in  an  answer  were  not  an 
admission  of  a  payment  tolling  ttte  statute  of 
limitations,  and  the  circuit  court  reverses  the 
master,  holding  that  the  allegations  of  the 
complaint  as  to  such  payment  were  admitted 
by  the  answer,  and  remanded  the  case  to  the 
master  to  try  the  Issnes,  on  such  second  trial 
defendant  bad  no  right  to  amend  sndi  answer 
and  deny  payment. 

4.  Where  the  payee  of  a  note  makes  a  pay- 
ment to  an  assignee  thereof 'with  knowledge  of 
the  assignment,  he  is  liable  to  pay  the  amount 
due  on  the  note  to  such  assignee  as  on  a  new 
promise. 

6.  Limitations  begin  to  run  in  favor  of  a 
member  of  a  firm,  against  an  accounting,  at  his 
death. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;  Aldrlch,  Judge. 

Action  by  C.  B.  McBrayer  against  O.  P. 
Mills  on  a  note,  and  action  for  partition  by 
0.  E.  McBrayer  and  others  against  O.  P. 
Mills.  Judgment  for  plaintiffs*  and  defend- 
ant appeals.    Affirmed. 

Ansel,  Cothran  &  Gothran,  for  appellant 
Carey  &  McCullough»  for  respondents. 

JONES,  J.  These  two  causes  were  heard 
together  in  the  circuit  court  and  In  this 
court  The  first  action  was  commenced  Oc- 
tober 0,  1808,  and  the  main  qnestion  in- 
volved is  whether  the  action  was  upon  the 
original  note,  or  the  new  promise  evidenced 
by  a  payment  thereon.  It  appears  that  the 
defendant  O.  P.  Mills,  and  H.  L  McBrayer, 
the  husband  of  plaintiff,  were  partners  as 
Mills  &  McBrayer,  and  that  Mills  and  Mc- 
Brayer on  February  1,  1882,  executed  a 
note  to  H.  L  McBrayer  for  $1,500,  payable 
one  day  after  data  H.  I.  McBrayer  died  in 
December,  1881,  intestate,  and  his  widow, 
the  plaintiff,  was  appointed  administratrix 
of  his  estate.  In  the  settlement  of  the  es- 
tate this  note  was  assigned  to  plaintiff  Feb- 
ruary 28,  1803,  and  plaintiff  was  discharged 
as  administratrix  in  August,  1898.  The 
complaint,  after  alleging  the  facts,  alleged: 
"(6)  That  no  part  of  the  said  note  has  been 
paid,  except  the  sum  of  $200,  of  date  Jan- 
uary 6, 1888;  $100,  of  date  January  21,  1888; 
$100,  of  date  February  26,  1889;  $560.23, 
January  18,  1890;  $108,  July  12,  1880;  $45.- 
85,  paid  by  defendant  June  26,  1886.  That 
the  sum  of  $1,500,  with  interest  thereon  at 
seven  per  cent  from  Febmary  1,  1882,  less 
the  Credits  aforesaid,  is  now  due  and  owing 
on  the  said  note,  of  which  the  dtfendant 
owes  one-half,  and  for  which  amount  the 
plaintiff  prays  judgment  against  the  defend- 
ant, and  for  costs  of  this  action."  The  defend- 
ant, not  denying  any  of  the  facts  alleged, 
pleaded  the  statute  of  limitations,  and  de- 
manded an  accounting  between  the  partners, 
alleging  that  such  accounting  would  show 
that  the  partnership  owed  H.  L  McBrayer 
nothing.  By  consent  all  issues  of  law  and 
fact  were  referred  to  the  master.  When  the 
note  was  offered  in  evidence  before  the  mas- 
ter, the  defendant  objected  to  the  evidence 


«,C.) 


McBliAYEB  V.  MILLa 


789 


^t  payments  indorsed  upon  the  note  on  the 
^ronnd  that  the  action  was  brought  upon 
the  note,  which  was  barred  by  the  statute. 
This  objection  was  sustained  by  the  master* 
and,  plaintiff  offering  no  other  testimony, 
motion  for  nonsuit  was  granted.  On  ap- 
peal therefrom  the  circuit  court  (Judge  Gage 
presiding)  reversed  the  master,  holding  that 
the  allegations  of  the  complaint  w^re  not 
denied*  and  therefore  stood  admitted;  that 
the  allegation  above  quoted  showed  that 
defendant  had  made  a  payment  upon  said 
note  within  the  statutory  period;  that  the 
action  was  upoa  the  new  proi^se  Implied 
thereby;  and  that  the  master's  ruling  as 
to  Hie  plea  of  the  statute  was  erroneous. 
By  his  order  dated  August  10,  1899,  he  re- 
manded the  cause  to  the. master  ''to  try  the 
Issues  and  report  thereon.'*  Before  the  hold- 
ing of  any  reference  under  the  order  the 
action  second  entitled  above  was  commenced 
on  November  15,  1899,  by  the  widow  and 
children  of  H.  I.  McBrayer  for  the  partition 
of  the  real  estate  owned  by  Mills  &  McBray- 
er, and  held  by  the  plaintiffs  and  defendants 
as  tenants  in  common.  The  defendant  an- 
swered, admitting  the  right  to  partition,  but 
demanded  an  accounting  of  the  partnership 
affairs,  and  of  the  rents  collected  by  the 
parties  subsequent  to  the  death  of  McBray- 
er. This  partition  case  was  also  referred 
to  the  master  by  consent  to  hear  and  de- 
termine all  issues  of  law  and  fact  l^e 
"case"  shows  that  *'on  June  22, 1900,  the  day 
appointed  for  reference.  It  was  agreed  by 
counsel  that  the  two  cases  (the  note  case 
and  the  partition  case)  should  be  heard  to- 
gether; that  the  testimony  as  to  the  ac- 
counting should  be  taken  subject  to  objec- 
tion, and  made  applicable  to  either  suit 
The  master  allowed  the  defendant  to  amend 
his  answer  in  the  note  case  so  as  to  deny 
the  payment  of  $45.85  alleged  to  have  been 
made  by  him  on  June  26,  1896.  During  the 
progress  of  the  reference  the  defendant's 
counsel  moved  the  master  to  suspend  the  ac- 
counting until  a  personal  representative  of 
H.  I.  McBrayer  could  be  appointed.  The 
master  held  that,  as  all  the  parties  Interest- 
ed were  before  the  court  and  sul  juris,  It 
was  not  necessary.  The  testimony  was  tak- 
en, arguments  made,  and  on  November  24, 
1900,  the  master  filed  his  report,  overruling 
the  defendant's  plea  of  the  statute  of  limita- 
tions as  to  the  note  and  his  right  to  an  ac- 
counting in  either  suit  except  subsequently 
to  the  death  of  H.  I.  McBrayer,  In  Decem- 
ber, 1892.  From  that  time  he  stated  the  ac- 
count between  the  parties,  showing  that  O. 
P.  Mills  was  entitled  to  a  credit  of  $265.90 
and  that  Mrs.  McBrayer  was  chargeable 
vtrlth  $532.12.  To  this  report  both  parties 
excepted.  The  cause  was  heard  by  Judge 
Aldrlch  at  November  term,  1900,  and  on  Jan- 
uary 12,  1901,  he  filed  his  decree,  dated  Jan- 
uary 9,  1901,  in  which  he  confirms  the  mas- 
ter's report  in  all  essential  particulars."  In 
the  first  stated  case  the  court  gave  judgment 


against  the  defendant  for  $1,120.85,  one- 
half  of  the  balance  on  the  note,  and  in  the 
second  case  decreed  for  partition,  settlement, 
and  division  of  proceeds  of  sale  in  accord- 
ance with  the  conclusions  of  the  master, 
and  from  the  judgment  In  each  case  the  de- 
fendant appeals. 

1.  As  to  the  note  case.  The  first  five  ex- 
ceptions relate  to  the  order  of  Judge  Gage 
of  August  10,  1899,  imputing  ^ror  in  h<Hd- 
Ing  that  the  action  was  upon  a  new  promise, 
and  not  upon  the  original  note,  and  in  over- 
ruling the  master,  who  sustained  defendant's 
plea  of  the  statute.  We  think  thiere  was  no 
error  in  the  ruling  of  Judge  Oage.  The 
Code  requires  a  statement  of  the  facts  which 
constitute  a  cause  of  action,  and  not  mere 
legal  conclusions.  When,  therefore,  a  fact 
is  pleaded,  whatever  inference  of  law  or  con- 
clusion of  fact  may  propeiiy  arise  from  it  is 
to  be  regarded  as  embraced  in  such  av^- 
ment  Mason  y.  Garter,  8  8.  0.  104;  Jer- 
kowski  v.  Marco,  56  8.  O.  245,  84  8.  B.  386. 
The  allegation  in  the  complaint  of  a  pay- 
ment made  by  the  defendant  upon  the  note 
described  within  six  years  before  the  com- 
mencement of  the  action  is  an  allegation 
that  defendant  has  done  an  act  from  which 
a  new  promise  is  implied  by  law;  and  there- 
fore this  case  does  not  fall  within  the  rule 
of  Fleming  y.  Fleming,  83  S.  0.  508,  12  S.  E. 
257,  26  Am.  St  Rep.  694,  wherein  the  com- 
plaint alleged  neither  a  subsequent  prom- 
ise to  pay  the  sum  mentioned  in  a  note  bar- 
red by  the  statute,  nor  that  any  payment  had 
been  made  thereon  by  the  defendant  within 
six  years  before  the  commencement  of  the 
action,  from  which  such  promise  could  be 
inferred.  The  sixth  exception  complains  that 
Judge  Aldrlch  erred  in  sustaining  the  mas- 
ter's findings  of  fact  that  the  sum  of  $45.85 
credited  upon  the  note  of  June  26,  1896,  was 
made  by  defendant  and  entered  as  a  credit 
by  and  with  his  knowledge  and  consent;  and 
the  ninth  exception  complains  that  there  was 
error  In  not  holding  that  the  defendant  con- 
sented to  the  use  by  Mrs.  McBrayer  of  the 
$45.85  collected  by  her  out  of  the  rents,  sub- 
ject to  a  genera]  accounting  of  the  partner* 
ship  businesa,  and  that  it  was  not  an  on- 
qualified  payment  in  acknowledgment  that 
the  amount  purporting  to  be  due  upon  the 
note  was  due  by  defendant  If  the  case  was 
one  in  equity,  and  this  court  had  jurisdiction 
to  review  the  facts,  we  would  be  unable  to 
say  that  the  preponderance  of  the  evidence 
is  against  the  concurring  findings  of  the 
Piaster  and  the  circuit  court  on  the  facts; 
but  this  case  is  one  at  law,  and,  having  been 
referred  to  the  master  by  consent  his  con- 
clusions of  fact  sustained  by  the  circuit 
court  are  final,  unless  such  conclusions  were 
based  upon  some  error  of  law  duly  excepted 
to.  It  is,  however,  urged  in  the  seventh  ex- 
ception that  the  master  erred  in  basing  his 
finding  of  fact  upon  the  allegations  of  the 
original  answer,  which  was  not  offered  in 
evidence  when  the  defendant  had  been  a^- 
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lowed  to  amend  his  answer,  denying  that  he 
had  made  such  payment,  and  that  the  cir- 
calt  court  should  have  sustained  defendant's 
exception  to  this  action  of  the  master.  The 
master  in  his  report  said,  "The  original  an- 
swer, taken  in  connection  with  his  testimony, 
is  evidence  bearing  upon  the  fact  as  to 
whether  or  not  he  made  the  said  payment 
as  alleged  in  the  complaint.*'  We  agree  with 
the  circuit  court  that  under  the  order  of 
Judge  Gage  the  master  was  Ihnited  entirely 
to  a  consideration  of  the  matters  growing 
out  of  the  second  defense  in  defendant's 
former  answer.  The  order  of  Judge  Gage 
reversed  the  master  in  sustaining  the  plea 
of  the  statute  on  the  ground  that  the  fact  of 
payment  of  $45.85  by  defendant  on  the  note 
stood  admitted  by  the  pleadings.  -  No  re- 
quest for  leave  to  amend  was  made  to  him, 
and  he  made  no  order  allowing  an  amend- 
ment The  only  issues  before  Judge  Gage 
upon  the  pleading  were  as  to  the  second  de- 
fense, relating  to  an  accounting  of  the  part- 
nership, which  it  was  claimed  would  show 
that  nothing  was  due  upon  the  note.  In  or- 
der, therefore,  to  give  defendant  an  oppcN> 
tunity  to  establish  by  testimony  the  allega- 
tions of  the  second  defense,  he  with  some 
hesitation  remanded  the  cause  to  the  mas- 
ter to  try  the  issues  and  report  thereon.  In 
view  of  this,  there  was  no  error  of  law  In 
the  master  in  referring  to  the  original  an- 
swer, in  connection  with  the  other  testimony, 
in  determining  whether  the  defendant  had 
paid  $45.85  on  the  note  on  June  26,  1896. 
In  addition  to  this,  the  circuit  court  found 
as  a  fact  that  such  payment  had  been  made 
as  alleged,  independent  of  the  failure  of  the* 
defendant  to  deny  the  same  in  his  original 
answer,  and  such  finding  of  fact  concludes 
this  court.  Section  131  of  the  Code  pro- 
vides that  "payment  of  any  part  of  the  prin- 
cipal or  interest  Is  equivalent  to  a  promise 
in  writing,"  and  "shall  be  sufficient  evidence 
of  a  new  or  continuing  contract  whereby  to 
take  the  case  out  of  the  operation  of  this  ti- 
tle." As  the  note  was  the  property  of  the 
plaintiff  by  due  assignment,  which  fact,  as 
found,  was  known  to  the  defendant  at  the 
time  of  the  payment,  the  legal  effect  of  the 
payment  was  to  make  defendant  liable  to 
plaintiff  as  upon  a  new  promise  to  pay  plain- 
tiff the  sum  due  by  him  on  said  note.  This 
practically  disposes  of  all  material  questions 
involved  in  the  first  or  note  case. 

2.  As  to  the  partition  case.  The  main 
question  in  this  case  is  whether  the  circuit 
court  erred  in  sustaining  the  master  in  find- 
ing, as  matter  of  law,  that  all  items  in  de- 
fendant's accounts  on  account  by  the  part- 
nership matters  of  Mills  &  McBrayer  previ- 
ous to  the  death  of  H.  I.  McBrayer  are 
barred  by  the  statute  of  limitations.  We  do 
not  think  that  the  court  erred  in  this.  Mc- 
Brayer died  in  December,  1891,  and  this 
worked  a  dissolution  of  the  partnership, 
even  if  the  partnership  was  not  practically 
dissolved  in  Janrjary,  1884,   when   Mills   & 


McBrayer  sold  out  their  stock  and  ceased  to 
do  business.  The  action  was  not  commen- 
ced until  November  15,  1899,— nearly  eight 
years  after  McBrayer's  death.  This  cmx- 
clusion  practically  disposes  of  the  e3:cepti<«B 
in  this  case,  and  renders  it  unnecessary  to 
say  more  than  that  all  the  exceptions  are 
ovemxled. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

(62  s.  C.  18) 
BRANDENBURG  v.  ZEIGLER  et  aL 

(Supreme  Ck>nrt  of  South   Carolina.     Oct.  3, 

1901.) 

SURFACE  WATBRS-DRAININO  ON  ANOTHJER'S 

L.AND. 

1.  Where  water  from  sarroundiDg  lands  col- 
lects in  a  basin,  which  in  rainv  season  holds 
large  quantities  of  water,  and  there  is  no  nat- 
ural outlet,  but  the  basin  sometimes  becomes 
dry  by  eraporation,  it  is  surface  water. 

2.  Where  surface  water  collects  in  a  pond 
during  rainy  weather,  it  is  actionable  injury 
for  the  owner  of  the  land  to  drain  by  a  <Utdi 
such  surface  water  onto  lower  proprietor  to 
his  injury. 

Appeal  from  common  pleas  circuit  court  of 
Orangeburg  county;   Gary,  Judge. 

Action  by  Eliza  C.  Brandenburg,  guardian 
of  Minnie  Halman  and  others,  4igain8t  Jesse 
Ia  Zeigler  and  Charlotte  Buyck.  From  an 
order  of  nonsuit,  plaintiff  appeals.  Reviv- 
ed. 

Glaze  &  Herbert  and  Izlar  Bros.,  for  appel- 
lant. Raysor  &  Summers  and  J.  B.  Mc> 
Lauchlin,  for  respondents. 

JONES,  J.  This  is  an  appeal  from  an  or- 
der of  nonsuit  In  an  action  for  damages,  and 
to  abate  a  nuisance  alleged  to  result  from  de- 
fendants draining  a  pond  of  water  which  oth- 
erwise had  no  outlet  from  their  lands  onto 
the  lands  of  plaintiffs  by  means,  of  a  ditch 
cut  by  them,  thereby  oyerflowlng  and  sob- 
bhig  about  four  acres  of  plaintiffs*  land,  and 
rendering  it  unfit  for  agricultural  purposes, 
and  thereby  also  causing  impure  water  to 
percolate  into  plaintiffs'  well,  and  rendering 
it  unfit  for  drinlcing  purposes,  and  thereby 
also  causing  malaria  about  plaintiffs*  dwell- 
ing, to  the  injury  of  her  health  and  that  of 
her  family.  The  answer,  besides  a  general 
denial,  sets  up  a  prescriptiye  right  to  so 
drain  onto  plaintiffs'  land.  ^The  circuit  court, 
in  granting  the  nonsuit,  held  that  the  wa- 
ter in  question  was  mere  surface  water: 
that  defendants  could  deal  with  it  as  a  com- 
mon enemy,  and  drain  it  by  ditch  onto  the 
plaintiffs'  land;  that  any  Injury  resulting 
therefrom  was  damnum  absque  injuria;  and 
that  the  case  was  governed  by  the  doctrine 
announced  in  Edwards  y.  Railroad  Co.,  39  S. 
C.  472,  18  S.  E.  58,  22  L.  R.  A.  246,  39  Am. 
St.  Rep.  746,  and  Baltzeger  y.  Railway  Co.. 
54  S.  C.  242,  32  S.  E.  358.  71  Am.  St  Rep.  789. 
The  exceptions  raise  practically  two  ques- 
tions: (1)  Whether  the  water  complained  of 
Is  surface  water;  (2)  whether  an  upper  pro- 
prietor hap  the  right  by  artificial  drains  to 
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collect  surface  water,  and  thereby  cast  or 
throw  it  apon  a  lower  proprietor  to  his  in- 
Jury. 

We  agree  with  the  drcoit  court,  that  the 
water  in  question  was  mere  surface  water. 
Hie  complaint  described  the  water  as  drain- 
ed firom  "a  large  open  pond,  basin,  or  sink, 
commonly  called  a  'savanna,'  which  is  nat- 
urally and  completely  surrounded  by  high 
hills,  and  which  for  the  greater  part  of  the 
time,  and  especially  during  rainy  seasons, 
collected  and  held  large  quantities  of  water, 
which  was  naturally  safely  kept  and  held  in 
said  basin,  sink,  or  sayanna  by  means  of  the 
surrounding  high  lands  and  hills;  and  that 
before  the  grleyances  hereinafter  complained 
of  and  mentioned  the  waters  from  said  pond, 
basin,  or  sayanna  did  not  and  could  not 
reach  or  in  any  way  affect  the  said  lands  of 
plaintiff,"  etc.  The  eyidence  showed  that 
the  only  source  of  supply  to  this  pond  or 
basin  was  rain  falling  upon  the  surrounding 
high  lands,  which  drained  oyer  the  surface 
thereof,  and  accumulated-  in  the  said  basin, 
from  which  it  had  no  outlet,  except  by  eyi^ 
oration  or  percolation,  until  the  cutting  of 
the  ditch  complained  of;  that  said  pond  was 
not  permanent;  that  it  was  dry  at  times; 
that  one  year  it  was  planted  to  cotton,  and 
that  it  was  usually  planted  to  rice.  Such 
water  is  nothing  more  than  mere  surface 
drainage  oyer  the  face  of  the  surrounding 
lands  sloping  to  the  basin,  occasioned  by 
rains,  and  does  not  possess  the  essential 
characteristics  of  a  water  course,'  ylz.  a 
stream  of  water  usually  flowing  in  a  definite 
channel  In  a  note  to  Railroad  Co.  v.  Bre- 
yoort  (G.  G.)  62  Fed.  129,  25  L.  R.  A.  527,  the 
learned  annotator,  after  collecting  many 
cases  on  the  subject,  says:  ''From  all  the 
cases  and  definitions  it  would  seem  that  sur- 
face water  is  water  on  the  surface  of  the 
ground,  the  source  of  which  is  so  temporary 
or  limited  as  not  to  be  able  to  maintain  for 
any  considerable  time  a  stream  or  body  of 
water  haying  a  well-defined  and  substantial 
existence."  In  the  recent  case  of  Lawton 
y.  Raihroad  Co.,  62  S.  G.  — ,  S9  S.  E.  752,  the 
court  quoted  with  approval  the  following 
definition  from  24  Am.  &  Bng.  Enc.  Law,  896: 
"Surface  waters  are  waters  of  a  casual  and 
vagrant  character,  which  ooze  through  the 
soil,  or  diffuse  or  squander  themselves  over 
the  surface,  following  no  definite  course. 
They  are  waters  which,  though  customarily 
and  naturally  flowing  in  a  known  direction 
and  course,  have  nevertheless  no  banks  or 
channels  in  the  soil,  and  include  waters 
which  are  diffused  over  the  surface  of  the 
ground,  and  are  derived  ftom  rains  and  melt- 
ing snows,  occasional  outbursts  of  water, 
which  at  times  of  freshet  or  melting  of 
snows  descend  from  the  mountains  and  in- 
undate the  country,  and  the  moisture  of  the 
wet,  spongy,  springy,  or  boggy  ground." 
Under  this  deflnition  there  can  be  no  doubt 
that  the  water  which  supplied  the  basin  or 
pond  was  surface  water  only,  and  we  think 


that  such  water  would  not  lose  Its  character 
as  such  simply  because  the  water  remained 
ponded  in  the  basin  for  a  time  until  it  dis- 
appeared through  evaporation  or  percolation, 
leaving  the  bottom  of  the  basin  either  dry  or 
in  a  boggy  or  marshy  condition. 

We  do  not  agree  with  the  circuit  court, 
however,  in  the  view  taken  as  to  the  second 
question  stated  above.  There  being  some 
evidence  tending  to  show  that  plaintiff  had 
sustained  injury  as  alleged  by  the  draining 
of  said  water  by  an  artificial  channel  con- 
structed by  defendants,  which  cast  the  wa- 
ter onto  plaintiffs'  lands,  where  It  would  not 
have  otherwise  gone,  the  case  ought  to  have 
been  submitted  to  the  jury.  It  is  clearly  set- 
tled by  the  decisions  of  this  court  that  the 
common-law  rule  as  to  surface  water  pre- 
vails in  this  state.  Edwards  v.  Railroad  Co., 
89  S.  G.  475,  18  S.  E.  68,  22  L.  R.  A  246»  89 
Am.  St.  Rep.  746;  Baltzeger  v.  Railroad  Go., 
54  S.  G.  245,  32  S.  K  858,  71  Am.  St  Rep. 
789;  Lawton  v.  Railroad  Co.,  62  S.  G.  — , 
89  S.  E.  752.  In  the  case  first  cited,  the 
court,  speaking  by  Chief  Justice  Mclver, 
said:  "Under  the  common-law  rule,  surface 
water  is  regarded  as  a  common  enemy,  and 
every  landed  proprietor  has  the  right  to  take 
any  measures  necessary  to  the  protection  of 
his  own  property  fr<»n  its  ravages,  even  if 
in  doing  so  he  throws  it  back  upon  a  coter- 
minous proprietor  to  his  damage,  which  the 
law  regards  as  a  case  of  dan^num  absque 
injuria,  and  affords  no  cause  of  action."  Un- 
der the  civil  law,  by  reason  of  the  location, 
the  upper  estate  has  an  easement  or  servi- 
tude in  the  lower  estate  for  the  natural  flow 
of  surface  water  from  the  former  to  the 
latter,  so  that  the  owner  of  the  lower  or 
servient  estate  cannot  lawfully  obstruct  such 
flow.  On  the  other  hand,  the  common  law 
does  not  recognize  any  such  easement  or 
servitude,  and,  in  view  of  the  owner's  do- 
minion over  his  property,  permits  the  pro- 
prietor of  land  to  protect  his  property  from 
the  invasion  of  surface  water.  Under  this 
principle  of  the  common  law  the  three  cases 
cited  above  were  decided,  each  case  Involving 
the  question  whether  a  proprietor  of  land 
may  not  lawfully  refuse  to  receive  surface 
water  upon  his  premises  by  embankment 
against  It  We  deal  now  with  a  different  ques- 
tion. In  the  case  of  Barkley  v.  Wilcox,  86 
N.  T.  140,  40  Am.  Rep.  519,  the  court  said, 
"There  is  a  manifest  distinction  between 
casting  water  upon  another's  land  and  pre- 
venting the  flow  of  surface  water  upon  your 
own."  In  that  case  the  court  recognized 
the  principle  that  "the  owner  of  wet  and 
spongy  land  cannot,  by  drains  or  other  arti- 
ficial means,  collect  surface  water  into  chan- 
nels,  and  discharge  it  upon^  the  land  of  his 
neighbor  to  his  injury*';  saying  further, 
"This  is  alike  the  rule  of  the  civil  and 
common  law."  In  the  cases  cited  the  court, 
enforcing  the  common-law  rule,  held  that 
no  action  would  lie  for  cutting  off  the  fiow 
of  surface  water,  even  though  injury  was 
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Incidentally  done  to  another.  In  Massa- 
chusetts, where  the  rule  of  the  common 
law  is  enforced,  the  same  distinction  Is 
recognized;  for  in  the  case  of  Rathke  t. 
Gardner,  134  Mass.  14,  the  court  said:  ''But 
there  is  a  well-settled  distinction  that,  al- 
thotgh  a  man  may  make  any  fit  use  of  his 
own  land  which  he  deems  best,  and  will  not 
be  responsible  for  any  damages  caused  by 
the  natural  flow  of  the  surface  water  inci- 
dent thereto,  yet  he  has  not  the  right  to  col- 
lect the  surface  water  on  his  own  land  into 
a  ditch,  culvert,  or  other  artificial  channel, 
and  discharge  it  upon  the  lowor  land  to  its 
injury.'*  In  24  Am.  &  Eng.  Enc.  Law,  928» 
it  Is  stated:  '*Nor  can  the  owner  of  the  up- 
per land  collect  the  waters  of  his  estate  into 
a  ditch  or  drain,  and  discharge  it  in  a  volume 
on  the  lower  land  to  its  injury.  It  is  no  de- 
fense to  an  action  for  wrongfully  dischar- 
ging surface  water  on  the  plaintiff's  lands 
tliat  the  plaintiff  might,  by  taking  steps  to 
protect  his  land,  have  avoided  or  prevented 
the  damage.  The  rule  that  one  owner  of 
land  who  collects  water  in  a  body  and  casts 
it  upon  the  lower  premises  to  their  injury  is 
responsible  in  damages  is  followed  alike  in 
the  states  which  have  Adopted  the  common 
law  as  well  as  those  which  have  adopted  the 
rule  of  the  civil  law."  The  author  cites 
many  cases,  and,  in  so  far  as  we  have  been 
able  to  examine  the  cited  cases,  they  sup- 
port the  text  In  an  elaborate  note  to  Gray 
V.  McWIlliams  (Cal.)  21  Jm  R.  A.  593  (s.  c. 
32  Pac.  970,  35  Am.  St  Rep.  163),  the  learned 
annotator  shows  that  "the  great  majority  of 
the  courts,  whether  Inclined  to  follow  the 
civil  law  or  the  so-called  common  law,  unite 
in  holding  that^  whatever  else  may  be  done 
with  surface  water,  the  proprietor  whose 
land  it  has  reached  cannot  divert  it  from  its 
natural  course,  and  cast  it  in  a  body  on  an 
adjoining  proprietor."  See  the  following 
cases  from  states  which  have  adopted  the 
common-law  rule:  Adams  t.  Walker,  34 
Conn.  466,  91  Am.  Dec.  742;  Pye  v.  City  of 
Mankato,  36  Minn.  373,  31  N.  W.  863,  1  Am. 
St.  Rep.  671;  Davis  v.  City  of  Orawfords- 
viUe,  119  Ind.  1,  21  N.  B.  449,  12  Am.  St 
Rep.  361;  Rychlickl  v.  City  of  St  Louis,  98 
Mo.  497, 11  S.  W.  1001,  4  L.  R.  A.  594,  14  Am. 
St  Rep.  651;  Pettigrew  v.  Village  of  Evans- 
viUe,  25  Wis.  223,  3  Am.  Rep.  50.  See,  also, 
Aug,  Water  Courses  (7th  Ed.)  p.  133,  and  cas- 
es collected  in  4  Shars.  &  B.  Lead.  Cas.  Real 
Prop.  340.  In  a  recent  case  from  Wiscon- 
sin (Schuster  t.  Albrecht,  73  N.  W.  990,  67 
Am.  St  Rep.  804)  the  court  held  that  the 
owner  of  land  on  which  there  is  a  pond  of 
surface  water  cannot  lawfully  conduct  it  by 
an  artificial  chaimel  to  a  point  where  it 
would  inevitably  permeate  the  surrounding 
soil,  and  percolate  through  the  same  into 
and  permanently  injure  his  neighbor's  land. 
The  rule  announced,  we  think,  is  reason- 
able. When  one  having  the  right  to  cut 
off  surface  water  from  his  land  nevertheless 
permits  such  water  to  collect  in  a  natural 


basin  on  his  land,  he  has  an  absolute  right 
of  property  in  such  water,  and  may  use  it 
exclusively  as  his  own.  His  dominion  ovtf 
such  water  is  as  great  as  his  dominion  over 
the  realty  upon  which  it  rests,  and  of  which 
it  is  a  part  He  can  no  more  cast  such  wa- 
ter, by  artificial  means,  injuriously  upon  his 
neighbor,  than  he  could  casv  the  mud  or  soil 
upon  his  neighbor's  premises.  In  either  case 
he  would  violate  the  neighbor's  right  of  do- 
minion over  his  own  property.  The  absolute 
right  of  the  lower  proprietor  to  embank 
against  the  flow  of  surface  water,  and  there- 
by cause  it  to  rest  upon  the  upper  proprie- 
tor's landf  is  wholly  irreconcilable  with  the 
claimed  right  of  the  upper  proprietor  by  ar- 
tificial means  to  collect  and  cast  such  water 
upon  the  lower  proprietor.  It  is  a  maxim  of 
the  common  law  ("Sic  utere,"  etc.)  that  ev- 
ery one  must  so  exercise  his  legal  right  as 
not  necessarily  to  injure  another  in  the  ex- 
ercise of  his  legal  right  If,  therefore,  the 
upper  proprietor  has  no  easement  to  drain 
surface  water  upon  the  lower  proprietor  ei- 
ther by  natural  or  artificial  means,  and  the 
lower  proprietor  has  the  legal  right  to  cast 
it  back  upon  the  upper  proprietor,  it  would 
seem  unreasonable  to  hold  that  the  upper 
proprietor  may,  nevertheless,  lawfully  col- 
lect such  water  in  artificial  channds,  and 
throw  it  upon  the  lower  proprietor.  The  up- 
per proprietor  may  acquire  the  right  to  drain 
surface  water  onto  his  neighbor's  -land 
through  artificial  channels  by  prescription. 
This,  of  course,  involves  a  right  of  action  to 
prevent  such  prescriptive  right 

The  testimony  in  this  case  was  to  the  ef- 
fect that  the  pond  of  water  was  wholly  upon 
the  laud  of  the  defendant  Zelgler;  that  in 
1873  John  Brandenburg,  a  former  owner,  paiv 
tially  drained  this  pond  by  a  ditch  of  small 
depth  over  his  land  to  the  land  of  defend- 
ant Ohariotte  Buyck,  then  owned  by  R.  E. 
Clark;  that  about  1886  Clark  extended  this 
ditch  some  distance  across  his  land;  that 
about  1894  the  defendants  Zeigler  and  Buyck 
deepened  this  ditch  so  as  to  completely  drain 
the  pond;  that  the  ditch  ^ded  on  Buyck's 
land  428  yards  from  plaintiff's  land,  bnt 
that  the  wat^  flowing  from  the  ditch  noade 
a  gully  down  the  slope  through  which  It 
flowed  into  plaintiff's  land  b^ow;  and  there 
was  evidence  tending  to  show  that  plaintiff 
was  thereby  injured. 

It  was  improper  to  nonsuit  The  judgr- 
ment  of  the  circuit  court  is  therefore  revers- 
ed, and  the  case  remanded  for  a  new  triaL 

m  8.  G.  25) 

CAIN  v.  SOUTH  BOUND  B.  CO. 

(Supreme  Court  of  South  Carolina.     Oct   3. 

1901.) 

8URFACB   WATBR-DRAININO    ON   ANOTHER'S 

L.AND. 

Where  a  railroad  company,  in  turning  snr- 
face  water  off  its  right  of  way  for  the  purpose 
of  protecting  its  roadbed,  casts  It  upon  anoth- 
er's land  in  a  concentrated  flow,  it  is  an  action- 
able injary. 
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Appeal  from  common  pleas  circuit  court 
of  Bamberg  county;   Watts,  Judge. 

Action  by  A.  C.  Cain  against  the  South 
Bound  Railroad  Company.  From  an  order 
sustaining  demurrer  of  defendant,  plaintiff 
appeals.    Berersed. 

J.  P.  Matheney,  Howell  Gruber,  and  A. 
M.  Bostick,  for  appellant  C.  J.  C.  Hutson 
and  Laurie  T.  Izlar,  for  respondent 

JONES,  J.  This  appeal  is  from  an  order 
sustaining  a  demurrer  to  the  complaint,  said 
demurrer  being  based  on  the  ground  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  canse  of  action,  in  that  the 
sole  damages  claimed  by  the  plaintiff  are 
alleged  to  have  occurred  by  the  flowing  of 
surface  water  on  the  lands  of  the  plaintiff 
by  the  defendant  in  turning  H  off  its  right 
of  way  for  the  purpose  of  protecting  and  pre- 
serving its  roadbed.  The  complaint  Is  as 
follows  (after  alleging  the  incorporation  of 
the  defendant  company  and  the  ownership 
by  plaintiff  of  the  land  described):  "(8) 
That  a  short  distance  south  of  plaintiff's  said 
land,  and  before  entering  said  land  from  the 
Savannah  side,  the  aforesaid  railroad  oft  de- 
fendant traverses  a  natural  depression  In 
the  adjoining  lands,  wherein  the  surface  wa- 
ters from  the  adjoining  lauds  of  other  own* 
era  were  from  time  immemorial  wont  to  ac- 
cumulate, making  a  natural  pond  or  reserve 
of  water  during  and  after  the  seasons  of 
considerable  rainfall,  which  said  accumula- 
tion of  surface  water  had  always  been  ac- 
customed, before  the  construction  of  de- 
fendant's said  railroad,  to  waste  away  and 
disappear  from  absorption  and  evaporation* 
there  being  no  outiet  therefor,  without  com- 
ing upon  or  in  any  wise  affecting  plaintiff's 
said  land.  (4)  That  the  ocmstmction  of  de- 
fendant's said  railroad  through  said  depress 
8lon  has  since  caused  the  accumulation  of 
waters  therein  to  follow  the  grade  of  said 
railroad,  and  flow  along  the  drain  construct- 
ed by  defendant  along  the  west  side  thereof 
where  it  intersects  the  aforesaid  land  of 
I^intiff,  being  confined  within  the  said 
drain  on  the  west  side  of  said  railroad  by 
the  natural  conformation  of  the  land  on  the 
one  hand  and  by  the  bed  of  defendant's  said 
railroad  on  the  other,  whereby  it  was  pre- 
vented from  crossing  on  th^  lands  of  plain- 
tiff on  the  east  side  of  said  railroad.  (5) 
That  at  a  point  where  said  railroad  crosses 
«  considerable  and  fertile  field  of  plaintiff 
on  his  said  land  accustomed  for  many  years 
before  and  ever  since  the  construction  of  said 
railroad  to  be  planted  in  cotton,  com,  and 
other  crops,  and  where  the  lowest,  and  nat- 
urally the  most  productive,  portions  thereof 
lie,  in  order  to  direct  the  course  of  the  af  <ve- 
sald  water  from  its  said  right  of  way,  de- 
fendant, its  servants,  agents,  and  employes, 
threw  up  an  embankment  across  said  drain 
on  the  west  side  of  its  roadbed,  and  placed 
at  the  abutment  of  said  embankment  upon 
its  roadbed  a  waste  pipe  under  its  track  and 
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through  and  across  its  said  roadbed,  causing 
the  said  waters  to  fiow  through  and  under 
Its  said  track,  and  to  discharge  themselves 
upon  and  into  the  said  field  of  plaintiff, 
thereby  causing  during  each  and  every  year 
frequent  inundations  of  a  considerable  por- 
tion of  said  field,  and  destruction  of  crops 
growing  thereon,  and  injury  to  the  soil  from 
the  washing  away  thereof,  and  the  deposit 
of  worthless  sand  brought  down  by  the  fiow 
of  said  waters;  all  of  which  was  done  by 
defendant  wrongfully,  unlawfully,  and  with- 
out right  or  authority.  (6)  That  the  afore- 
said pipe  and  embankment;  with  the  drain- 
age therethrough,  are  now,  and  have  been 
for  the  whole  period  of  plaintiff's  ownership 
of  said  lands,  maintained  and  kept  up  by 
defendant,  its  servants,  agents,  and  lessees, 
wrongfully,  unlawfully,  and  without  regard 
or  permission,  in  willful,  reckless,  and  wan> 
ton  disregard  and  violation  of  the  rights  of 
plaintiff,  and  to  the  great,  continuing,  and 
constantly  increasing  damage  of  plaintifTs 
said  land,  and  its  utility  and  rental  value 
for  agricultural  purposes,  in  utter,  reckless, 
willful,  and  wanton  disregard  of  the  dam- 
age that  thereby  has  ensued  and  is  now  en- 
saing  to  the  said  plaintiff,  and  after  repeated 
notice  from  plaintiff  to  defendant,  its  serv- 
ants, agents,  and  lessees,  requiring  the  abate- 
ment of  said  nuisance,  to  the  damage  of 
plaintiff  In  the  sum  of  five  hundred  dollars." 
We  thli\k  it  was  error  to  sustain  the  demur- 
rer. Conceding  that  the  water  which  de- 
fendant caused  to  flow  upon  plaintiff's  land 
was  surface  water,  It  was  an  actionable  in- 
jury for  the  defendant  to  collect  such  wa- 
ter in  an  artlflclal  channel,  and  cast  it  onto 
plaintiff's  land  in  concentrated  flow.  This 
subject  has  been  recently  considered  in  the 
case  of  Brandenburg  v.  Zeigler  (S.  C.)  39 
S.  B.  790,  and  the  rule  as  therein  stated 
should  govern  this  case. 

The  judgment  of  the  circuit  court  is  re- 
versed. 

(62  s.  c.  68) 

TBUSTBBS  OP  BURROUGHS  SCHOOL  v. 

BOARD  OF  CONTROL  OP  HORRY 

COUNTY. 

(Supreme  Court  of  South  Carolina.    Oct.  26, 

1901.) 

INJUNCTION— PLEADING— DEMURRER— DIS- 
PENSARY—BSTABLISHMBNT—NOTICB. 

1.  Where,  on  a  petition  for  an  injunction  in 
the  supreme  court,  a  demurrer  is  filed,  resting 
on  alleged  facts  which  appear  nowhere  else  in 
the  record,  and  supported  by  no  testimony, 
such  allegations  cannot  be  considered. 

2.  Under  22  St.  at  Large,  p.  128,  f  7,  provid* 
ing  that  before  the  establishment  of  a  dispen* 
sary  the  board  of  control  must  give  a  notice 
for  20  days  designating  the  locality  where  it  is 
proposed  to  establish  It,  a  notice  by  s  board 
of  control  for  the  location  of  a  dispensary  in  a 
county  which  does  not  state  the  particular  lo- 
cality is  defective. 

8.  Citizens  having  property  ri?rhts  to  be  In- 
jured by  the  location  of  a  dispensary  will  be 
granted  an  order  enjoining  the  board  of  oon- 
trol  from  locating  the  dispensary,  on  a  notice 
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which  is  defectiye  In  failing  to  state  the  par- 
ticular locality,  as  required  by  statute. 

Petition  by  E.  Norton  and  others,  tnistees 
of  the  Burroughs  School,  for  an  injunction 
against  J.  H.  McOaskill  and  others,  constitut- 
ing the  board  of  control  of  Horry  county,  to 
restrain  respondents  from  locating  a  dispen- 
sary in  the  town  of  Gonway.  Injunction 
granted. 

Robt  Scarborough,  for  petitioners.  Fred. 
D.  Davis,  for  appellees. 

McIYBR,  G.  J.  This  is  a  petition  address- 
ed to  this  court  in  the  exercise  of  its  original 
jurisdiction,  praying  that  the  respondents,  as 
constituting  the  board  of  control  of  Horry 
county,  and  their  associates  and  successors 
in  office,  may  be  perpetually  restrained  and 
enjoined  from  establishing  a  dispensary  with- 
in one  mile  of  said  Burroughs  School.  The 
material  allegations  of  the  petition  may  be 
substantially  stated  as  follows:  That  by  an 
act  entitled  "An  act  to  incorporate  the  Bor- 
roughs  School,  of  Conway,  Horry  county,  S. 
G.,  and  to  prohibit  the  sale  of  intoxicating 
liquors  within  one  mile  thereof,'*  approved 
23d  December.  1889  (20  St  at  Large,  p. 
539),  the  petitioners  and  their  associates  were 
duly  created  a  body  corporate  by  the  name 
and  style  of  "Trustees  of  Burroughs  School"; 
that  soon  thereafter  the  said  corporation  was 
duly  organized,  and  a  seminary  of  learning, 
situated  at  Conway,  Horry  county,  S.  G., 
was  established,  which  has  ever  since  been 
conducted  and  carried  on  in  the  said  town 
of  Conway,  for  the  instruction  of  the  youth, 
both  male  and  female,  of  the  said  town  and 
surrounding  country,  under  the  name  and 
style  of  "Burroughs  School";  that  the  peti- 
tioners named  in  the  title  of  this  case  are 
now  the  trustees  of  said  school;  that  the 
persons  named  as  respondents  in  the  title  of 
this  case  constitute  the  board  of  control  for 
the  county  of  Horry,  appointed  in  pursuance 
of  the  provisions  of  the  law  known  as  the 
"Dispensary  Law";  that  the  third  section  of 
the  act  above  referred  to  expressly  prohibits 
the  sale  of  any  intoxicating  liquors  within 
a  radius  of  one  mile  from  said  school;  that 
the  respondents,  styling  themselves  the 
"Board  of  Control  of  Holly  County,"  during 
the  month  of  January,  1901,  caused  to  be 
published  in  the  Horry  Herald,  a  newspaper 
published  in  the  county  of  Horry,  a  notice  in 
the  following  form:  "A  petition  having  been 
circulated  asking  for  the  establishment  of  a 
dispensary  in  Conway  township,  after  twenty 
days'  notice  from  January  9th  the  board  of 
control  will  proceed  to  remove  the  dispensary 
from  ToddviUe  into  Conway  township;"  that 
the  publishing  of  this  notice  was  an  attempt 
on  the  part  of  the  said  board  of  control  to 
comply  with  the  provisions  of  the  dispensary 
law  upon  the  subject,  but  that  the  same  was 
fatally  defective  in  that  the  notice  contained 
no  designation  of  the  locality  in  Gonway 
township  where  It  was  proposed  to  establish 


the  dispensary;  that  It  is  the  avowed  and 
express  intention  of  said  board  of  control  to 
establish  a  dispensary  in  the  town  of  Gon- 
way, which  is  embraced  within  the  limits  of 
Gonway  township,  and  within  leas  than  one 
mile  of  Burroughs  School,  in  direct  violation 
of  the  charter  of  said  school;  that  by  reason 
of  said  defective  notice  the  petitioners  and 
other  citizens  of  Conway  townahip  were  pre- 
vented from  intelligently  contesting  the  es- 
tablishment of  a  dispensary  in  Conway  town- 
ship, because  it  could  not  be  known  with 
any  definite  certainty  whether  the  establish- 
ment of  the  dispensary  would  infringe  upon 
the  rights  of  the  petitioners  as  trustees  of 
Burroughs  School,  conferred  by  their  charter, 
or  whether  the  location  of  the  dispensary 
would  be  unsatisfactory  to  the  citizens  of  said 
township  generally,  whereby  they  were  unable 
to  exercise  the  right  accorded  to  them  by  the 
dispensary  law  of  contesting  the  establishment 
of  such  dispensary;  that,  after  the  expiration 
of  the  time  limited  in  the  said  notice,  no  ob- 
jection having  been  entered  by  reason  of  the 
vital  defect  in  the  notice  as  above  stated, 
the  respondents,  as  members  of  the  said 
board  of  control,  have  assumed  the  authority 
of  establishing  a  dispensary  in  the  town  of 
Gonway,  contrary  to  the  provisions  of  the 
dispensary  law,  under  which  they  claim  to 
act,  as  well  as  contrary  to  the  provisions  of 
the  charter  of  said  school  hereinabove  refer- 
red to;  that  the  petitioners  have  property 
rights  in  said  Burroughs  School,  both  as  to 
the  property  owned  by  the  corporation  and 
the  rights  and  privileges  vested  in  them  by 
the  said  charter,  and  that  they  are  without 
adequate  remedy  at  law  for  the  preservation 
and  protection  of  such  rights.  For  these 
reasons  the  petitioners  claim  their  right  to 
the  Injunction  prayed  for  In  their  petition. 
To  this  petition  the  respondents  filed  a  de- 
murrer upon  the  grounds  resting  upon  alle- 
gations of  fact  which  appear  nowhere  else 
in  the  record,  and  of  which  no  testimony  has 
been  offered.  We  cannot  consider  such  al- 
legations, of  which  there  is  no  evidence  what- 
ever, but  must  treat  the  paper  styled  a  "de- 
murrer" as  being  nothing  more  than  a  de- 
murrer upon  the  gn'ound  that  the  facts  stated 
in  the  petition  are  not  sufficient  to  constitute 
a  cause  of  action,  which,  of  course,  is  an  ad- 
mission of  all  the  facts  stated  In  the  peti- 
tion. 

The  relief  asked  for  in  the  petition  is  de- 
manded upon  two  grounds:  (1)  Because  of 
fatal  defects  in  the  proceedings  taken  by  the 
respondents  for  the  purpose  of  establishing 
a  dispensary  in  Gonway  township,  to  wit,  in 
the  notice  above  copied  there  is  no  designa- 
tion of  the  particular  locality  in  said  town- 
ship where  the  board  of  control  proposed  to 
establish  a  dispensary;  (2)  because  the  char- 
ter of  Burroughs  School  forbids,  In  express 
terms,  the  sale  of  any  intoxicating  liquors 
of  any  kind,  in  any  quantity  whatsoever, 
within  a  radius  of  one  mile  from  said  school. 
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and  "that  no  license,  from  any  anthoiity 
whatever,  shall  warrant  such  sale." 

As  to  the  first  ^ound,  it  is  very  obvions— 
Indeed,  It  Is  conceded— that  under  the  pro- 
visions of  section  7  of  the  act  of  1896— (22 
St  at  Large,  p.  128),  which,  It  is  admitted* 
and  properly  admitted,  has  never  been  re- 
pealed or  altered  by  any  subsequent  legisla- 
tion upon  the  subject,  it  is  a  prerequisite  to 
the  establishment  of  a  dispensary  that  the 
county  board  of  control  must  give  a  notice 
for  20  days,  designating  the  locality  where 
It  is  proposed  to  establish  a  dispensary.  This 
requirement  is  absolutely  essential  in  order 
that  the  voters  of  the  township  In  which  It 
is  proposed  to  establish  a  dispensary  may 
avail  themselves  of  the  privilege,  accorded 
to  them  in  the  same  section  of  the  statute,  of 
petitioning  the  board  of  control  not  to  es- 
tablish a  dispensary  at  the  particular  locality 
designated  in  the  notice.  Now,  it  is  apparent 
on  the  face  of  the  notice  set  out  In  the  pe- 
tition that  this  essential  provision  of  the 
statute  has  not  been  complied  with,  as  the 
said  notice  falls  to  designate  any  particular 
locality  where  it  was  proposed  to  establish 
the  dispensary;  and  as  it  Is  alleged  in  the 
petition  that,  owing  to  this  defect  in  the  no- 
tice, the  voters  of  Conway  township  were 
unable  to  avail  themselves  of  the  privilege 
accorded  them  by  the  statute,  as  has  been 
hereinbefore  referred  to,  and  hence  any  Sub- 
sequent step  taken  by  the  board  of  control 
towards  establishing  a  dispensary  withbi  the 
limits  of  Conway  township  under  the  said 
notice  would  be  wholly  without  authority  of 
law,  and  being,  as  it  is  alleged  in  the  peti- 
tion, injurious  to,  if  not  destructive  of,  the 
property  rights  of  the  petitioners,  they  are 
entitled  to  the  injunction  as  prayed  for  in 
their  petition*  Under  this  view,  the  point 
raised  by  the  second  ground  cannot  arise,  and 
will  not,  therefore,  be  considered;  for,  if  the 
notice  under  which  the  respondents  are  al- 
leged to  have  been  acting  is  fatally  defective, 
then  the  respondents  would  have  no  legal  au- 
thority to  establish  a  dispensary  anywhere; 
and  hence  the  question  presented  by  the  sec- 
ond ground,  to  wit,  that  under  the  charter 
of  the  Burroughs  School  the  respondents  are 
prohibited  from  establishing  a  dispensary 
within  a  radius  of  one  mile  from  the  Bur- 
roughs School,  could  not  arise;  for,  ev^i  If 
that  provision  of  the  charter  of  said  school 
has  been  repealed,  as  contended  for  by  the 
respondents,— a  proposition  upon  which  we 
are  not  to  be  regarded  as  expressing,  or  even 
intimating,  any  opinion,— the  petitioners 
would  still  be  entitled  to  the  injunction  pray- 
ed for  in  their  petition. 

The  judgment  of  this  court  is  that  the 
prayer  of  the  petition  be  granted,  and  that 
the  respondents,  now  constituting  the  board 
of  control  for  Horry  county,  together  with 
their  associates  and  successors  in  said  office, 
be,  and  they  are  hereby,  perpetually  restrain- 
ed and  enjoined  from  taking  any  further 
steps  towards  establishing  a  dispensary  with- 


in the  limits  ol  Conway  township  of  Horry 
county,  under  the  notice  set  forth  in  the  pe- 
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TBARINQ  DOWN   BUILDING— lilSDBliBANOBr- 
BLBMBNTS  OF  GRIMIB. 

Code,  I  1062.  makes  it  a  misdemeanor  to 
willfully  and  tiniawfally  demolish  or  injure 
any  building.  Defendant  while  still  in  pos- 
session of  property  which  had  been  sold  under 
a  mortgage  executed  by.  him,  pulled  down  a 
dwelling  house.  The  defendant  had  full 
knowledge  of  the  sale.  HM,  that  defendant 
was  not  guilty  of  an  offense  under  section  1062, 
as,  to  constitute  such  an  offense,  defendant 
must  have  been  a  trespasser. 

Appeal  from  superior  court  Wayne  coun- 
ty;  Starbuck,  Judge. 

Primus  Jones  was  convicted  of  removing 
and  destroying  a  certain  house  belonging  to 
another,  and  he  appeals.    Reversed. 

The  evidence,  without  contradiction  or 
conflict  showed  that  defendant  pulled  down 
the  house,  which  stood  on  the  land  which 
he  had  mortgaged  to  Mrs.  Bzum  to  secure  a 
debt  and  that  she  had  sold  the  land  at  pub- 
lic sale  under  the  power  contained  in  the 
mortgage,  and  that  the  prosecutor,  6.  D. 
Best  became  the  purchaser,  and  she  exe- 
cuted a  deed  to  him,  all  of  which  took  place 
a  day  or  two  prior  to  the  pulling  down  of 
the  house.  Defendant  attended  the  sale  un- 
der the  mortgage,  and  knew  that  prosecutor 
bought  the  land.  When  defendant  began 
pulling  down  the  house,  the  prosecutor  for- 
bade his  dolug  so,  and  offered  to  show  him 
his  deed.  Defendant  said  he  did  not  care 
to  see  it  and  continued  pulling  the  house 
down.  The  deed  was  not  registered  till  sev- 
eral days  after  the  house  was  pulled  down. 
The  prosecutor  was  never  In  the  actual  pos- 
session of  the  land.  Defendant  had  been  in 
the  actual  possession  for  several  years  prior 
to  the  mortgage  (Sale,  and  remained  in  pos- 
session  after  the  sale,  and  was  in  possession 
at  the  time  of  pulling  down  the  house.  Up- 
on this  evidence  defendant  requested  the 
court  to  charge  the  jury  if  he  was  in  the 
actual  possession  at  the  time  of  pulling  down 
the  house.  Refused.  Defendant  excepted. 
Upon  the  trial  defendant  offered  to  testify 
that  Mrs.  Bxum  had  told  him  that  he  would 
be  permitted  to  hold  possession  as  long  as  he 
kept  up  a  life  insurance  policy  tar  the  bene- 
fit of  Mrs.  ESxum  as  mortgagee.  Defendant 
did  not  offer  to  prove  that  prosecutor  had 
knowledge  of  this  matter.  Objection  to 
above-offered  testimony  sustained,  and  de- 
fendant excepted.  Verdict  of  guilty.  De- 
fendant appealed  from  the  judgment 

Brown  Shepherd  and  the  Attorney  Gene^ 
al,  for  the  State. 

FURCHES,  C.  J.  This  is  an  Indictment 
undtf  Code,  f  1002,  for  pulling  down  a  house. 
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The  defendant.  It  seems,  was  the  owner  of 
the  house,  and  mortgaged  it  to  Mrs.  Ezum, 
with  power  of  sale.  The  deht  not  being 
paid,  Mrs.  Ezum  sold,  and  the  prosecutor, 
Best,  bought,  and  took  a  deed  therefor  from 
the  mortgagee.  This  sale  took  place  a  few 
days  before  the  alleged  offense  was  com- 
mitted. The  defendant  was  living  In  the 
house  at  the  time  he  pulled  It  down,  and  had 
been  for  several  years,  as  the  mortgagor  of 
Mrs.  Exum.  Best,  the  purchaser,  was  pres- 
ent when  the  defendant  pulled  down  the 
house,  offered  to  show  the  defendant  his 
deed  from  the  mortgagee,  and  forbade  the 
defendant's  pulling  down  the  house.  The 
defendant  who  was  present  at  the  mortgage 
sale,  said  he  did  not  want  to  see  the  deed, 
and  proceeded  to  pull  down  the  house.  Nei- 
ther had  the  prosecutor,  Best,  nor  Mrs.  Ex- 
um ever  been  In  the  actual  possession  of  the 
house.  Upon  thfs  evidence,  which  was  un- 
contradicted, the  defendant  requested  the 
court  to  charge  the  Jury  that  the  defendant 
was  not  guilty.  The  court  refused  to  charge 
as  requested,  and  defendant  excepted,  and, 
upon  a  verdict  of  guilty  and  judgment,  ap- 
pealed. 

If  this  statute  had  not  been  already  con- 
strued by  the  court  In  so  many  cases,  we 
would  be  very  much  disposed  to  affirm  the 
Judgment  below,  as  It  seems  to  us  that  It 
was  the  Intention  of  the  statute  to  prevent 
the  willful  pulling  down  a  house,  not  belong- 
ing to  the  party  doing  so,  to  the  damage  of 
the  owner,  and  the  willful  act  of  pulling 
down  such  house  constituted  the  criminal  of- 
fense. But  this  court  has  put  a  different 
construction  upon  the  statute,  and,  being  in- 
structed by  these  decisions,  it  would  seem 
that  we  should  say  the  defendant  was  enti- 
tled to  the  charge  asked  for,~"that  upon 
the  evidence  he  was  not  guilty."  It  is  held, 
to  constitute  a  criminal  offense  under  section 
10C2  of  the  Code,  there  must  be  a  trespass. 
State  V.  Williams,  44  N.  O.  1975  State  v. 
Watson,  86  N.  C.  026;  State  v.  McCracken, 
118  N.  O.  1240,  24  8.  E.  630.  And  a  party 
in  actual  possession  cannot  commit  a  tres- 
pass upon  the  property  he  is  In  possession 
of.  State  V.  Howell,  107  N.  C.  835,  12  S.  E. 
569;  State  v.  Reynolds,  96  N.  C.  616;  Dobbs 
V.  Gullidge,  20  N.  C.  197.  Therefore,  accord- 
ing to  the  logic  of  these  decisions,  as  the 
defendant  is  shown  to  have  been  in  the  ac- 
tual, lawful  possession  of  the  house  at  the 
time  he  tore  it  down,  he  committed  no  crim- 
inal offense  under  this  statute.  We  say  the 
lawful  possession,  to  distinguish  his  posses- 
sion from  that  of  a  mere  trespasser,  which 
would  not  protect  him  from  the  penalty  of 
the  statute.  The  prosecutor  doubtless  was 
entitled  to  the  possession  of  the  house,  but 
his  being  entitled  to  have  the.  possession  did 
not  give  him  the  possession.  If  the  house 
had  been  vacant,  the  prosecutor's  title  would 
have  given  him  constructive  possession  of 
the  house.  But  there  is  no  such  thing  as  a 
constructive  possession  as  against  the  actual 


adverse  possession  of  another  person.  State 
V.  Reynolds  and  Dobbs  v.  GuUidge*  supra. 
We  have  said,  the  defendant  being  in  the 
lawful  possession;  that  is,  his  possession 
commenced  rightfully,  and  not  tortiously. 
And  while  the  prosecutor  may  have  been  en- 
titled to  the  possession,  the  defendant  hav- 
ing gone  Into  possession  rightfully,  his  pos- 
session was  not  unlawful,  within  the  crim- 
inal meaning  of  the  term.    Brrw. 


«      (Ui  N.  a  138) 

HOLT  V.  JOHNSON  et  nx. 

(Supreme  Court  of  North  Carolina.     Oct  22, 

1901.) 

RSFBRENCS-FINDINOS     OF     FACT— AGBNCT— 
DECLARATIONS  OF  PRINCIPAL— HEARSAY. 

1.  Under  a  reference  by  consent,  the  find- 
ings of  fact  are  conclusive  if  there  was  any 
evidence  to  support  them. 

2.  Defendants  claimed  that  testator  prom- 
ised, both  before  and  after  they  gave  the  note 
sued  on,  to  reduce  the  interest  thereon  from  8 
to  6  per  cent.  Testator  sent  word  by  one  of 
defendants  to  have  K.,  another  debtor,  come  to 
see  him,  and  he  would  reduce  the  interest  on 
K.'s  note  to  6  per  cent.  Held,  that  EL's  evi- 
dence as  to  conversations  wherein  defendant 
had  told  him  of  testator's  promise  to  reduce 
his  interest  also  was  not  rendered  competezit 
on  the  ground  that  defendant  was  testator's 
agent,  since  the  agency  extended  only  to  de- 
fendant's informing  K.  that  testator  wished  to 
see  him,  and  not  to  what  testator  had  said 
abbut  reducing  defendant's  interest. 

3.  Declarations,  incompetent  as  hearsay,  are 
not  rendered  admissible  because  they  may 
tend  to  corroborate  other  testimony. 

Appeal  from  superior  court.  Wake  county; 
Starbuck,  Judge. 

Action  by  T.  B.  Holt,  executor,  against 
Barney  Johnson  and  wife.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

W.  J.  Peele  and  A.  J.  Feild,  for  appellants. 
Herbert  B.  Norris,  for  appellee. 

FURCHES,  C.  J.  This  is  an  action  upon  a 
note  and  to  foreclose  a  mortgage  given  to 
secure  the  same.  The  execution  of  the  note 
and  mortgage  is  admitted*  and  the  only  ques- 
tion presented  by  the  appeal  is  whether  the 
defendants  shall  be  charged  with  8  per  cent. 
interest  or  6  per  cent.  At  April  term,  1900. 
the  following  order  was  made:  "It  is  by 
consent  decreed  that  this  case  be  referred  to 
S.  F.  Mordecai  to  find  the  law  and  the  facts, 
and  that  judgment  may  be  entered  thereon 
out  of  term."  This  seems  to  have  been  a 
submission  to  arbitration,  rather  than  a  ref- 
erence for  an  account;  but,  as  the  referee 
and  the  parties  have  treated  it  as  a  refer- 
ence rather  than  a  submission,  we  will  so 
treat  it  But,  treating  it  as  a  reference,  the 
findings  of  fact  are  conclusive,  if  there  was 
any  evidence  to  base  them  upon,  as  the  or- 
der was  by  consent;  and  there  is  no  excep- 
tion to  the  finding  of  any  fact  upon  the 
ground  that  there  was  no  evidence  to  support 
it  The  note,  on  its  face,  is  for  8  per  cent., 
but  it  is  alleged  by  the  defendant  that  the 
testator,  before  the  note  was  executed,  prom- 


N.  C.) 


KERB  V.  HICKS 


797 


Ised  to  redact  it  to  6  per  cent  if  the  legisla- 
ture, soon  to  meet,  should  reduce  the  rate 
of  interest  to  6  per  cent;  and  that,  after  the 
legislature  had  reduced  the  rate  of  interest 
to  6  per  cent.,  he  again  promised  to  do  so, 
and  that  he  should  only  be  charged  with  6 
per  cent.  The  note  being  at  8  per  cent»  the 
burden  was  upon  the  defendant  to  show  that 
it  should  be  reduced  to  6.  The  referee  found 
that  defendant  had  failed  to  show  this,  and 
80  reported  to  the  court.  This  being  purely 
a  question  of  fact,  the  referee's  finding  must 
stand,  unless  he  has  based  his  finding  on  im- 
proper evidence.  This  the  defendant  alleges 
he  has  done,  and  files  numerous  exceptions. 
The  first  exception  (a)  is  to  the  evidence  of 
John  Kent,  introduced  by  defendant  and  ob- 
jected to  by  plaiiftiff.  This  objection  was 
overruled,  and,  of  course,  the  defendant  can- 
not complain  of  that  But  it  does  not  seem 
to  us  that  this  evidence  was  competent,  and, 
had  plaintiff's  objection  been  sustained,  the 
defendant  would  liave  had  no  cause  to  com- 
plain. It  was  the  detailing  a  conversation 
with  the  witness  and  the  defendant  Johnson, 
and  was  incompetent.  It  seems  that  the 
witness  owed  the  testator  a  note,  and  he  had 
sent  word  by  Johnson  to  the  witness  Kent 
to  come  and  see  him,  and  he  would  reduce 
Kent's  interest  to  6  per  cent;  and  the  de- 
fendant contends  that  this  made  Johnson 
the  agent  of  the  testator,  and  therefore  the 
evidence  was  competent  But  the  error  in 
defendant's  contention  consists  in  the  fact 
that,  while  Johnson  was  testator's  agent  to 
tell  Kent  to  come  and  see  liim,  and  he  would 
reduce  the  interest  on  his  note  to  6  per  cent* 
he  was  not  the  testator's  agent  to  tell  Kent 
that  testator  said  he  had  promised  to  reduce 
his  (Johnson's)  Interest  to  6  per  cent  It  Is 
also  contended  that  it  corroborated  Kent's 
evidence,  and  was  competent  on  that  ac- 
count But  we  do  not -understand  the  rule  to 
extend  to  the  extent  of  making  a  party's  dec- 
larations competent  that  are  otherwise  in- 
competent because  they  may  tend  to  corrobo- 
rate the  evidence  of  some  other  witness. 
Besides,  they  do  not  corroborate  Kent,  as 
Kent  said:  "Johnson  came  to  see  me,  and 
told  me  that  Mr.  Bums  [testator]  wanted  to 
see  me.  He  said  he  wanted  to  see  me  about 
my  note.  That  is  all  the  message  he  deliv- 
ered from  Bums.  This  is  the  only  message 
that  Johnson  brought  me  from  Burns."  So 
it  is  seen  that  Johnson's  evidence  did  not  cor- 
roborate Kent  Besides,  it  was  Incompetent 
under  section  590  of  the  Code,  as  Johnson 
would  not  have  been  allowed,  under  objec- 
tion, to  have  testified  to  anything  Bums  said 
to  him  about  altering  the  interest  from  8 
to  6  per  cent  This  discussion  of  Kent's  tes- 
timony is  Intended  to  apply  to  defendant's 
exceptions  "b*'  and  *'c,"  as  well  as  to  excep- 
tion "a."  The  defendant  Johnson  was  then 
examined,  and  testified,  under  objection,  as 
to  his  conversation  with  Kent  which  was 
ruled  out  by  the  referee  and  the  court  and 
defendant  excepted  as  indicated  by-  excep- 


tions "d"  and  "e.*'  We  have  sufficiently  dis- 
cussed these  exceptions  in  discussing  excep- 
tions **b"  and  "c."  Plaintiff's  exceptions  "f" 
and  "g"  were  overruled,  and  defendant  has 
no  cause  to  complain  at  that  There  are  a 
number  of  other  exceptions,  all  of  which 
have  been  examined,  and  carefully  consider- 
ed, and  none  of  which  can  be  sustained. 
But  they  do  not  seem  to  be  of  sufficient  im- 
portance to  demand  a  separate  discussion. 

We  are  therefore  led  to  the  conclusion  that 
the  judgment  should  be  affirmed. 


(129  N.  0.  141) 
KERR  et  ux.  v.  HICKS. 
(Supreme  Court  of  North  Carolina.     Oct  22, 

1901.)       , 

ORDER  OF  RBFBRENCB— CHARACTBR— SUB8S- 
QUENT  FINDING— BPPECT— COMPULSORY  OR- 
DER—ANSWER NOT  FILED— ERROR— FAILURE 
TO  APPEAL— CONSENT  ORDER— RIGHT  TO 
JURY  TRIAL— WAIVER. 

1.  Plaintiff  in  his  complaint  asked  for  an  or- 
der of  reference.  Defendant  also  requested  a 
reference,  and  his  counsel  drew  the  order.  At 
a  subsequent  term  the  court  found,  on  plain- 
tiffs  motion,  tiiat  the  order  of  reference  was 
not  a  consent  order,  but  was  compulsory. 
HM,  that  this  finding  did  not  constitute  a 
new  order  or  an  amendment  of  the  original 
order,  but  merely  determined  that  the  original 
order  was  compulsory  when  rendered. 

2.  A  compulsory  order  of  reference  made  in 
an  action  in  which  defendant  has  not  answered 
is  erroneous. 

8.  Where  a  compulsory  order  of  reference  is 
erroneously  made  in  an  action  In  which  the  de- 
fendant has  not  yet  answered,  but  the  parties 
do  not  appeal  therefrom,  they  thereby  waive 
their  right  to  subsequently  question  it  on  ap- 
peal of  the  action. 

4.  Where  a  party  fails  to  appeal  from  a  com- 

gnlsory  order  erroneously  directing  a  reference, 
e  wUl  be  deemed  to  hare  consented  to  such 
order,  so  as  to  waive  his  right  to  trial  hy  jury. 

Appeal  from  superior  court  Sampson  coun- 
ty;  Hoke,  Judge. 

Action  by  John  D.  Kerr  and  wife  against 
H.  W.  Hicks.  From  a  Judgment  in  favor  of 
plaintiffs,  defendant  appeals.    Reversed. 

Stevens,  Beasley  &  Weeks,  E.  K.  Bryan, 
and  Frank  McNeill,  for  appellant  J.  L.  Stew- 
art and  F.  R.  Oooper,  for  appellees. 

FUBOHES,  0.  J.  This  action  was  brought 
by  the  plaintiffs  for  an  account  and  settle- 
ment with  the  defendant  of  transactions  be- 
tween them  continuing  through  a  number  of 
years,  and  for  Judgment  Owing  to  the 
blanks  in  the  pleadings,  we  are  not  able  to 
tell  just  when  these  transactions  commenced 
or  ended.  But,  from  the  statement  in  the  rec- 
ord, they  must  have  commenced  as  early  as 
1881  or  1882,  and  continued  until  1888.  The 
action  was  commenced  in  October,  1891,  and 
at  December  term,  1801,  there  was  a  refer- 
ence to  W.  R.  Allen  to  take  and  state  an  ac- 
count This  order  was  apparentiy  a  consent 
order.  The  plaintiff  had  asked  for  an  order 
of  reference  in  his  complaint  and  it  seems  at 
the  same  term  when  the  order  was  made  the 
defendant  asked  for  it  and  his  counsel  drew 
the  order  of  reference.   At  this  time  there  had 
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been  neither  complaint  nor  answer  filed,  and 
leave  was  granted  to  the  plaintiff  to  file  his 
complaint,  and  to  the  defendant  to  file  his  an- 
swer. The  plaintiff  afterwards  filed  his  com- 
plaint, and  the  defendant  filed  his  answer, 
and  the  referee  proceeded  to  take  and  state 
the  account.  The  referee's  account  does  not 
seem  to  he  dated  as  of  any  term  of  court  or 
otherwise.  But  we  suppose  It  was  made  to 
October  term,  1893,  as  we  see  that  an  allow- 
ance was  made  to  him  at  that  term  for  taking 
the  account,  and  60  days  were  allowed  to 
each  party  to  file  exceptions  thereto.  Both 
parties  filed  exceptions,— the  plaintiff's  dated 
as  of  October  term,  1893,  amended  at  Octo- 
ber term,  1900.  The  defendant's  exceptions 
do  not  show  when  they  were  filed,  as  they 
should  do.  And  the  clerk  should  note  on  ev- 
ery paper  filed  in  his  ofllce  the  date  when  it 
was  filed.  This  would  save  much  trouble  and 
many  disputes  between  parties  and  attor- 
neys. At  February  term,  1894,  upon  notice  of 
plaintiff,  Brown,  J.,  upon  affidavits  of  the 
plaintiff  and  others,  including  that  of  defend- 
ant's attorney,  found  that  the  order  of  refer- 
ence to  Allen,  under  which  the  account  had 
been  taken,  was  not  a  consent  order,  but  was. 
compulsory,  and  that  the  plaintiff  had  the 
right  to  have  his  exceptions  tried  by  a  Jury, 
"and  ordered  that  the  plaintiff  and  defendant 
file  with  the  clerk  of  the  court  on  or  before 
the  next  term  of  court  such  issues  of  fact  as 
it  is  claimed  by  each  party  as  arise  upon  said 
exceptions  filed  by  plaintiff  to  the  report  of 
the  referee."  To  this  order  the  defendant  ex- 
cepted. Under  this  order  both  parties  filed 
issues,  and  the  court  submitted  to  the  Jury  a 
part  of  those  filed  by  the  plaintiff,  and  reject- 
ed those  filed  by  the  defendant.  In  the  de- 
fendant's answer  he  pleaded  an  account  stat- 
ed; that  he  had  furnished  the  plaintiff  with 
monthly  statements  of  their  dealings,  show- 
ing every  Item  of  debit  and  credit,  and,  in 
addition  to  that,  had  furnished  the  plaintiff 
with  a  full  itemhsed  account  of  their  entire 
transactions,  and  the  plaintiff  had  never  ob- 
jected to  any  one  of  them,  but,  after  examin- 
ing them,  had  assented  to  their  correctness, 
and  had  made  him  a  payment  of  $75  there- 
on; that  this  account  as  thus  stated  showed 
that  plaintiff  was  indebted  to  defendant  more 
than  $800.  And  the  defendant  contends  that 
this  was  a  plea  In  bar,  and  should  have  been 
disposed  of  before  there  could  be  a  reference. 
There  being  a  verdict  and  judgment  for  the 
plaintiff,  the  defendant  appealed. 

The  case  in  some  respects  Is  remarkable. 
The  plaintiff  brought  an  action  against  the 
defendant,  in  which  he  sets  out  the  transac- 
tions of  several  years'  dealing  with  the  de- 
fendant, amounting  in  all  to  seventy  or  sev- 
enty-five thousand  dollars,  claiming  that  the 
defendant  is  largely  indebted  to  him,  and 
asks  for  a  reference.  The  reference  Is  made, 
and  the  account  taken,  which  shows  a  balance 
against  him.  The  report  was  made  to  Octo- 
ber term,  1898,  and  at  February  term,  1894, 
upon  the  motion  of  plaintiff.  It  ta  found  that 


the  order  of  reference  was  not  a  consent  or- 
der, but  compulsory,  and  made  against  the 
consent  of  the  plaintiff;  and.  In  the  order 
finding  that  It  was  a  compulsory  order,  the 
court  declares  that  the  plaintiff  Is  entitled  to 
a  jury  trial.  The  defendant  excepts  to  this 
order,  and  says  that  the  court  had  no  rl^^t  to 
change  the  order  from  a'  consent  order  to  a 
compulsory  order,  and.  If  It  had  the  right  to 
do  this,  it  had  no  right  to  declare  that  the 
plaintiff  was  entitled  to  a  jury  trial  on  his  ex- 
ceptions to  the  referee's  report  We  will  not 
say  that  the  court  did  not  have  the  right  to 
find  that  the  order  of  reference  was  not  a 
consent  order,  but  was  a  compulsory  one,  and 
to  correct  the  records  of  the  court  so  as  to 
make  them  so  speak.  But  this  correction  of 
the  record  made  the  order  compulsory  at  the 
time  It  was  first  made.  It  was  not  a  new 
order,  not  an  amended  order.  For,  If  the  or- 
der was  a  consent  order  when  made.  It  oould 
not  be  changed  to  a  compulsory  order  except 
by  consent  of  both  parties.  McDanlel  v. 
Scurlock,  115  N.  C.  295,  20  S.  E.  451;  Driller 
Oo.  V.  Worth,  117  N.  0.  618,  23  S.  B.  427; 
Smith  V.  Hicks,  108  N.  C.  251,  12  S.  E.  1035: 
Perry  v.  Tupper,  77  N.  O.  413.  And,  If  it  was 
a  compulsory  order,  the  court  had  no  right  to 
make  it,  there  being  a  plea  in  bar.  Bank  of 
Tarboro  v.  Fidelity  &  Deposit  Oo.,  126  N.  C. 
320,  35  S.  B,  588;  Smith  v.  City  of  Goldsboro, 
121  N.  C.  350,  28  S.  E.  479;  Royster  v. 
Wright,  118  N.  0. 152,  24  S.  E.  746;  CoUins  ▼. 
Young,  118  N.  C.  265,  23  S.  B.  1005;  Austin 
V.  Stewart,  126  N.  C.  527,  36  S.  E.  37.  If  It 
is  said  that  the  court  would  not  have  made 
the  order  If  the  answer  had  been  filed  set^ng 
up  a  plea  in  bar  before  the^  order  was  made, 
this  would  not  relieve  the  situation.  For,  If 
we  take  that  view  of  the  matter,  It  would 
have  been  the  duty  of  the  referee  to  have  de- 
clined to  take  the  account,  and  refer  the  mat- 
ter back  to  the  court.  Jones  v.  Beaman,  117 
N.  0.  259,  23  S.  E.  248.  Since  the  correction 
the  order  of  reference  must  be  treated  as  a 
compulsory  reference  when  made  in  1891.  The 
plaintiff  says  he  so  understood  it  to  be  a 
compulsory  reference.  And,  it  being  a  compul- 
sory reference,  the  court  had  *no  right  to  make 
it  when  there  was  a  plea  in  bar,  and  the  par- 
ties had  the  right  to  appeal  from  said  order. 
Bank  of  Tarboro  v.  Fidelity  &  Deposit  Go., 
126  N.  0.  320,  85  S.  E.  58&  And,  as  they  did 
not  appeal,  did  they  not  lose  any  right  they 
might  have  had  by  objecting  to  the  order? 
Was  It  not  presumed  that  they  had  waived 
their  right  by  not  appealing,  and  proceeding 
with  the  account?  And  was  not  the  referee 
justified  In  so  considering  the  matter,  and 
proceeding  with  thfe  account?  This  seema  to 
us  to  be  BO.  Grant  v.  Hughes,  96  N.  GL  191. 
2  S.  E.  339;  Wilson  v.  Pearson,  102  N.  C.  290, 
9  S.  E.  707.  If  the  plaintiff  lost  his  right  by 
not  appealing,  and  by  proceeding  with  the  ac- 
count (that  Is,  If  he  waived  his  objection  by 
not  appealing,  and  It  seems  he  did),  the  order 
will  be  treated  as  If  made  by  consent  of  the 
parties.   We  say  the  plaintiff,  because  the  de- 
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fendant  still  treats  it  as  a  consent  order. 
And,  if  made  by  consent  of  the  parties,  or  if 
the  objecting  party  waived  his  objection  by 
not  appealing  from  the  order,  he  lost  his  right 
to  have  a  Jury  to  pass  upon  his  exceptions. 
Driller  Co.  t.  Worth  and  Grant  t.  Hughes, 
supra.  This,  it  would  seem,  disposes  of  the 
appeal. « 

The  defendant  also  contends  tiiat  the  plain- 
tiff has  lost  his  right  to  a  Jury  trial,  for  the 
reason  that  he  has  not  complied  with  the  rule 
in  DriUer  Oo.  v.  Worth,  117  N.  C.  515,  28  S. 
E.  427;  Id.,  118  N.  C.  746,  24  S.  K  617.  This 
would  be  so  if  the  defendant  had  assigned 
this  as  one  of  his  grounds  of  error,  which 
he  does  not  seem  to  have  done. 

There  are  other  exceptions  as  to  the  com- 
petency of  evidence  and  as  to  the  account, 
but,  as  they  are  not  necessary  to  the  deter- 
n^ination  of  the  appeal,  we  do  not  enter  upon 
a  discussion  of  them. 

There  is  error  in  the  record  below,  as  point- 
ed out  in  this  opinion.    Brror* 


(129  N.  C.  101) 

PORTER  V.  ARMSTRONG  et  aL 

(Supreme  Conrt  of  North  Carolina.     Oct  15, 

1901.) 

DRAINS  —  BNL.ARGBMBNT—  EXPBNSB— RBOOV- 
BRY— BASBMBNT--8TATUT0RT  PR0GBBDIN08 
—NATURAL  WATBR  COURSB. 

1.  Pub.  Laws  1899,  c.  253,  S  1,  provides  that, 
where  two  or  more  persons  nave  dug  a  ditch 
under  an  agreement  to  which  all  have  con- 
tributed, it  shall  be  unlawful  for  a  servient 
owner  to  obstruct  such  ditch  without  the  high- 
er owner's  consent.  Section  3  provides  that 
after  a  ditch  has  been  maintained  for  a  certain 
time,  that  fact  shall  be  orima  facie  evidence  of 
Its  necessity,  and  proceeaings  may  be  had  to  ap- 
portion among  the  parties  interested  the  cost  of 
digging  the  same.  A  servient  owner  gave  per- 
mission to  a  dominant  owner  to  drain  part  of 
the  latter*s  farm  in  a  canal  four  feet  wide, 
maintained  by  the  servient  owner  for  drainage 
of  his  own  property.  Held  that,  even  if  this 
conferred  an  easement  on  the  dominant  owner, 
it  did  not  give  him  a  right  to  enter  on  the 
servient  owner's  property,  and  enlarge  the 
ditch  to  nine  feet,  and  collect  the  expense  of 
BO  doing  from  the  servient  owner  under  the 
act  of  1899. 

2.  The  dominant  owner  brought  proceedings 
to  enlarge  the  ditch,  and  did  enlarge  the  same, 
but  the  proceedings  were  dismissed  because  of 
failure  to  make  the  servient  owner  a  party 
thereto.  EM,  that  such  dominant  owner  could 
not  recover  from  the  servient  owner,  under 
such  statute,  for  the  enlarging,  since,  the  pro- 
ceedings under  which  he  acted  being  void,  he 
was  a  mere  trespasser. 

8.  The  mere  fact  that  the -servient  owner 
stood  by  and  witnessed  the  enlarging  of  the 
ditch  by  the  dominant  owner  under  the  statu- 
tory proceedings  was  not  8ufl3cient  to  make  the 
servient  owner,  not  otherwise  brought  into 
court,  a  party  thereto. 

4.  The  fact  that  the  natural  drainwav  of  the 
dominant  owner's  land  was  through  the  ditch 
would  not  make  such  ditch  a  natural  water 
course,  so  as  to  give  the  dominant  owner  a 
right  of  entry  on  the  other's  property  to  free 
the  same  from  obstruction. 

Appeal  from  superior  court,  Pender  coui^ 
ty;  Hoke,  Judge. 


Action  by  Elisha  Porter  against  Thomas  J. 
Armstrong  and  others.  From  a  Judgment  in 
favor  of  defendants,  plaintifT  api>eals.  Af- 
firmed. 

Stevens,  Beasley  &  Weeks,  for  appellant 
J.  T.  Bland  and  Frank  McNeill,  for  appellees. 

DOUGLAS,  J.  This  is  a  proceeding  begun 
by  the  plaintiff  under  chapter  255  of  the 
Pnblic  Laws  of  1899.  It  appears  that  the 
plaintiff  oYmn  200  acres  of  land  known  as 
the  "Pigford  Farm,"  while  the  defendants 
own  about  450  acres  of  land  known  as  the 
"Durham"  or  "Stanley"  lands,  and  lying  be- 
tween the  plaintiff  and  Mill  creek.  From 
time  Immemorial  the  owner  of  the  Durham 
lands  has  maintained  through  said  lands  a 
ditch,  called  "Strawberry  Canal,"  draining 
them  into  Mill  creek.  About  the  year  1859 
or  1860,  Lane,  the  then  owner  of  the  Durham 
lands,  gave  permission  to  Berry,  then  owner 
of  the  Pigford  farm,  to  connect  with  Straw- 
berry canal,  so  as  to  drain  a  part  of  the  Pig- 
ford farm  into  said  canal.  The  remainder 
of  said  farm  seems  then  to  have  been  drain- 
ed, if  drained  at  all  in  some  other  direction; 
but  whether  into  Clayton  creek,  or  through 
some  other  channel  into  Mill  creek,  does  not 
clearly  appear.  The  petitioner  does  not  ap- 
pear to  rely  upon  this  permission,  which 
seems  to  have  been  a  mere  license.  Even  if 
it  amounted  to  an  easement,  it  would  extend 
only  to  the  drainage  of  the  "five  or  six  acres 
of  land  on  the  south  side  of  the  Pigford 
farm  next  to  the  Durham  land,"  for  which 
it  was  originally  granted,  if  granted  at  all. 
It  cannot  be  extended  by  implication  to  the 
entire  farm,  and  certainly  not  to  the  waters 
of  Jones'  swamp.  Moreover,  the  said  per- 
mission was  for  only  a  **four-feet  ditch."  In 
Porter  v.  Durham,  74  N.  C.  767,  tliis  court 
says  (on  page  779):  "The  defendants  al- 
leged that  there  is  an  ancient  ditch  running 
from  Branch  No.  1  nearly  in  the  direction  of 
the  one  recently  cut  by  them,  and  hence 
claim,  as  we  suppose,  a  prescriptive  right  to 
their  ditch.  But  when  the  right  to  an  ease- 
ment is  claimed  by  long  enjoyment,  from 
which  a  grant  is  presumed,  the  grant  pre- 
sumed is  for  the  precise  right  which  has 
been  enjoyed,  and  long  enjoyment  of  one 
ditch  can  raise  no  presumption  of  a  grant 
of  a  right  to  a  ditch  differing  in  any  appre- 
ciable degree  from  that  enjoyed  In  locality 
or  dimensions."  The  petitioner,  who  in  the 
meantime  purchased  the  Pigford  farm,  tes- 
tifies that  iif  the  year  1874  he  filed  a  petition 
before  the  commissioners  to  open  and  en- 
large Strawberry  canal,  as  "Durham,  the  an- 
<5estor  of  the  defendants,  had  filled  in  his 
Strawberry  canal  with  logs  so  as  to  dam  the 
water  back  on  the  plaintiff's  land,  and  keep 
his  own  ditch  open  below."  What  became  of 
said  petition  we  do  not  know,  unless  it  is 
one  of  the  petitions  referred  to  In  Porter  v. 
Durham.  98  N.  O.  820,  321,  8  S.  B.  832. 
Again,  the  plaintiff  testified  as  follows:  *The 
defendant  Armstrong  also  filled  this  ditch  In 
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with  logs  in  June,  1896,  and  backed  the  wa- 
ter up  on  witness'  farm.  Under  the  advice 
of  counsel,  witness-  removed  the  logs,  and 
wrote  the  defendant  a  letter  about  it.  About 
this  time  witness  applied'  to  the  board  of 
commissioners  for  the  privilege  of  enlarging 
said  canal,  and  under  an  order  from  the 
board  witness  did  enlarge  the  canal  on  the 
defendant's  land  to  a  depth  and  width  of 
nine  feet  The  ditch  was  originally  four 
feet  before  witness  thus  contributed  to  its 
enlargement  The  said  improvement  cost 
this  plaintiff  $225.  That  Durham  was  there 
when  the  plaintiff  cut  and  widened  this  ca- 
nal, and  did  not  object  to  it  This  proceed- 
ing, under  which  plaintiff  enlarged  the  canal, 
was  dismissed  as  being  irregular,  and  con- 
trary to  law.'*  We  presume  that  the  date 
"1896"  in  the  above  quotation  should  be 
"1886,"  as  the  case  appears  to  have  been  de- 
termined in  this  court  at  its  September  term, 
1887.  The  drainage  of  these  lands  has  been 
a  fruitful  source  of  litigation,  as  this  is  the 
fourth  time  it  has  been  before  this  court  in 
one  form  or  another.  Porter  v.  Durham,  74 
N.  C.  767;  Id.,  79  N.  C.  596;  Id.,  98  N.  C.  320, 
3  S.  E.  832.  The  last-named  case  seems  to 
settle  the  one  at  bar,  inasmuch  as  it  decided 
that  the  defendant  Durham  was  not  a  party 
to  the  proceeding  of  1874,  which  was  there- 
fore void  as  to  him,  even  when  collaterally 
attacked.  The  court  well  says  that  in  a 
summary  and  special  proceeding,  which  re- 
sults in  appropriating  one  man's  property  to 
the  use  of  another  without  the  assent  of  the 
former,  the  provisions  of  the  statute  must  be 
strictly  followed,  even  in  its  minute  and  par- 
ticular directions,  and  that  the  presence  of 
the  owner  does  not  make  him  a  party,  or  af- 
fect the  result  This  court  says  further  (on 
page  323,  98  N.  C,  page  834,  3  S.  E.):  "We 
do  not  think  all  these  safeguards  thus  thrown 
around  the  exercise  of  this  special  power 
can  be  thus  disregarded,  and  a  legal  result 
reached  in  so  doing."  It  seems  to  us  to  fol- 
low conclusively  that  when  the  plaintiff  en- 
larged Strawberry  canal  under  a  proceeding 
that  was  absolutely  void  he  was  a  mere  tres- 
passer, and  cannot  now  claim  credit,  direct- 
ly or  Indirectly,  for  money  spent  in  the  com- 
mission of  an  unlawful  act  And  yet  this 
would  be  the  result  if  his  petition  w^ere  sus- 
tained. The  act  of  1899  clearly  applies  sole- 
ly to  those  canals  or  ditches  in  which  the  pe- 
titioner has  acquired  an  interest  either  by 
agreement  with  the  owner  or  by  due  process 
of  law.  It  could  have  no  other  constitutional 
application,  as  It  is  well  settled  that  private 
property  cannot  be  taken  for  public  use  with- 
out Just  compensation,  and  never  for  pur- 
poses which  are  purely  private.  At  one  time 
the  constitutionality  of  our  drainage  laws 
was  seriously  questioned,  but  was  finally  set- 
tled In  the  case  of  Norfleet  v.  Cromwell,  70 
N.  C.  634,  16  Am.  Bep.  787.  The  court  there 
says  (on  page  638,  70  N.  C,  page  790,  16  Am. 
Hep.):  "The  defendant  takes  higher  ground, 
and  contends  that  the  act  of  1795  was  uncon- 


stitutional, because  It  took  his  property  for  a 
mere  private  purpose.    It  is  admitted  that  that 
cannot  be  lawfully  done,  and  the  only  question 
on  this  point  is  as  to  the  diaracter  of  tbe 
purpose,-~whether  it  was  to  the  benefit  of 
one,  or' of  a  limited  number  of  individuals 
only,  or  of  such  general  and  public  utility  as 
Justifies  a  state  in  the  exercise  of  its  power 
of  eminent  domain.    It  is  well  known  that  in 
the  Atlantic  section  of  this  state  there  are 
hundreds  of  thousands  of  acres  of  what  are 
called  swamp  lands,  which,  from  the  flatness 
of  their  surface,  and  the  filling  up  of  the 
natural  courses  of  drainage,  if  any  ever  ex- 
isted, cannot  be  relieved  of  the  water  which 
ordinarily  covers  them,  and  made  fit  for  hu- 
man habitation  and  cultivation,  except  by 
cutting  artificial  canals  from  them  into  some 
convenient  creek  or  river,  which  must  nec- 
essarily pass  through  the  intervening  lands 
of  the  riparian  proprietors.    If  these  canals 
can  be  cut  only  by  permission  of  the  owners 
of  the  banks  of  the  necessary  outlets,  this 
vast  area  of  fertile  land  must  remain  for 
ages  an  uncultivated  and  unpopulated  wil- 
derness, and  it  will  be  entirely  valueless  to 
those  who  bought  it  from  the  state  on  the 
faith  of  its  laws.    An  act  Which  aims  to  rem- 
edy so  great  an  evil,  affecting  so  many  per- 
sons now  living  and  so  many  more  in  Uie  fu- 
ture, must  be  deemed  one  of  general  and  pub- 
lic utility."    The  court  again  says  (on  page 
6^10.  70  N.  0.,  page  791,  16  Am.  Bep.):    ''The 
canal  is  the  private  property  of  the  petition- 
ers, but  all  may  acquire  a  right  to  drain  into 
it  on  Just  terms,  and  their  reciprocal  duties 
may  be  regulated  from  time  to  time  by  the 
courts."    By  saying  that  "the  canal  Is  the 
private  property  of  the  petitioners"  we  un- 
derstand the  court  to  mean  that  as  in  that 
case  the  petitioners  had  acquired  the  ease- 
ment and  constructed  the  canal  entirely  at 
their  own  expense,  they  were  entitled  to  its 
exclusive  use  as  against  those  who  contrite 
uted  nothing  thereto.    A  stranger  could  ac- 
quire the  right  to  drain  into  the  canal  \eltb- 
out  the  consent  of  its  owners,  even  as  they 
themselves  had  acquired  the  easement,  but 
only  upon  payment  of  his  Just  proportion  of 
its  entire  cost.  Including  the  easement,  to- 
gether with  its  construction  and  future  main- 
tenance, and  such  enlargement  as  might  be 
rendered  necessary  by  the  increased  volume 
of  water  thus  turned  into  It    Of  course,  as 
all  such  easements  arise  ex  necessitate,  such 
right  can  be  acquired  only  in  favor  of  those 
lands  which  cannot  be  conveniently  drained 
in  any  other  way.    We  think  these  principles 
are  clearly  recognized  both  in  the  Code  and 
In  the  act  of  1899.    In  our  opinion,  the  entire 
scope  of  the  latter  act  Is  embodied  In  its 
first  section,  and  that  it  applies  only  where 
all  the  parties  have  contributed  under  a  val- 
id agrreement  to  the  lawful  digging  of  a  ditch 
or  canal.     Such  agreement  need  not  be  In 
writing,  but  it  must  have  existed,  and  is  an 
essential  condition  to  the  contribution  con- 
templated by  the  act    The  petitioner  at  bar 
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has  contributed  to  the  cutting  of  Strawberry 
canal  only  in  the  performance  of  an  unlaw- 
ful act,  which  in  contemplation  of  law  is  no 
contribution  at  aU.  He  does  not  claim  to 
haye  contributed  in  any  other  manner,  and 
there  is  no  evidence,  not  even  a  scintilla, 
tending  to  prove  that  he  did  so.  Hence 
there  was  no  error  in  the  direction  of  a  non- 
'suit,  as  the  burden  rested  upon  the  petitioner 
of  proving  every  material  fact  necessary  to 
the  granting  of  his  petition. 

This  brings  the  case  clearly  within  the 
rule  laid  down  in  Spruill  v.  Jnsurance  Co., 
120  N.  C.  141,  27  S.  B.  39,  which  is  relied  on 
by  the  petitioner.  Much  stress  seems  to  be 
laid  upon  the  fact  that  the  natural  dralnway 
of  the  Plgford  farm  was  through  Strawberry 
canal.  This  may  be  so  in  the  sense  that  it 
is  the  most  convenient  way  to  drain  the  said 
farm,  but  that  fact  does  not  mske  the  canal 
a  natural  water  course.  A  water  course  con- 
sists of  bed,  banks,  and  water.  Ang.  Water 
Courses,  $  4;  Gould,  Waters,  §  41.  A  natural 
water  course  has  such  characteristics  while 
in  a  state  of  nature  and  without  artificial 
construction.  Natural  water  courses  are  such 
as  rivers,  creeks,  and  branches.  A  canal  can 
never  come  under  such  a  designation  unless 
It  is  a  mere  enlargement  of  a  natural  water 
course.  It  does  not  appear  that  the  water 
from  Plgford  farm,  at  least  In  its  concentrat- 
ed form,  ever  got  into  Strawberry  canal  until 
It  was  carried  there  by  a  ditch,  which  is  it- 
self fed  by  ^'lateral  ditches  running  in  both 
directions.*'  Hence  this  case  does  not  come 
within  the  principle  affirmed  in  Mlzell  v.  Mc- 
Oowan  (at  this  term)  39  S.  B.  729,  and  the 
cases  therein  cited.  In  that  case  the  defend- 
ant's ditches  emptied  into  a  natural  water 
course  before  it  left  the  defendant's  land. 
Here  the  petitioner  is  seeking  to  open  a  ditch 
on  another  man's  lahd.  While  the  question 
is  not  now  before  us,  we  see  no  reason,  as 
at  present  advised,  why  the  petitioner  cannot 
proceed  under  chapter  30  of  the  Code.  In 
that  event  it  would  seem  that  he  would  be 
compelled  to  pay,  not  only  his  just  propor- 
tion of  the  cost  of  the  construction,  mainte- 
nance, and  repair  of  the  canal,  but  also  the 
value  of  the  easement.  All  that  we  now  de- 
cide Is  that  the  petitioner,  having,  In  con- 
templation of  law,  contributed  nothing  to  the 
digging  of  Strawberry  canal,  cannot  proceed 
under  chapter  255  of  the  Laws  of  1899, 
which,  in  our  opinion,  applies  only  where  the 
petitioner  has  a  vested  interest 

No  error. 
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MITCHELL  V.  RALEIGH  ELECTRIC  CO. 

(Supreme  Court  of  North  Carolina.     Oct.  29, 

1901.) 

BLBCTRIO    COMPANIES— INSULATINa    WIRES— 

NBGLrlOENOBL 

1.  ribsence  of  insulation   on  a  wire  of  an 
electric  light  company  is  prima  facie  evidence 
of  negligence,  a  city  ordinance  i»roviding  that 
sach  wires  must  be  insulated. 
S9  S.B.- 


2.  An  employ^  of  a  telephone  company,  kille') 
by  a  wire  which  he  was  stringing  over  a  wire 
of  an  electric  light  company  coming  in  contact 
with  the  latter  at  a  point  where  the  iDsulation 
was  off  it»  is  not  guilty  of  contributory  negli- 
gence in  letting  the  wires  come  in  contact,  he 
having  a  right  to  presume  that  the  electric 
wires  were  insulated  as  required  by  ordinance, 
and  it  being  his  duty  to  look  for  patent  defects 
only,  and  there  being  no  evidence  that  the 
abrasion  in  the  insulation,  varying  in  width 
from  that  of  a  pencil  to  2  inches,  and  being 
30  feet  above  the  street,  was,  or  by  due  care 
could  have  been,  seen  by  him,  or  was  known 
of  by  him. 

3.  It  will  be  presumed  that  an  electric  light 
company  knew,  or  ought  to  have  known,  of  an 
abrasion  of  the  insulation  of  an  electric  light 
wire,  it  having  been  seen  and  known  to  have 
existed  for  two  years  by  at  least  two  persons. 

Montgomery,  J.,  dissenting. 

Appeal  from  superior  court,  Wake  connty; 
Starbuck,  Judge. 

Action  by  Sallie  Mitchell,  administratrix, 
against  the  Raleigh  Blectric  Company.  Judg- 
ment for  defendant  Plaintiff  appeals.  Re- 
versed. 

Thiis  action  was  brought  to  recover  against 
defendant  company  damages  on  account  of 
the  alleged  negligent  killing  of  intestate.  It 
was  alleged  that  intestate,  while  at  work 
upon  the  hue  of  the  Bell  Telephone  Company 
In  stringing  a  wire  upon  Its  line  across  and 
over  defendant  company's  wires,  the  wire 
bel^g  strung  by  intestate,  came  In  contact 
with  the  wire  of  defendant  company  at  a 
point  which  it  had  negligently  permitted  to 
be  and  remain  uninsulated,  and  thereby  be- 
came charged  with  electricity,  which  was 
conveyed  into  the  body  of  intestate,  causing 
his  death.  From  the  evidence  of  plaintlfT's 
witnesses  it  appears  that  Intestate  was  In 
the  employ  of  the  Bell  Telephone  Company 
on  January  14,  1899.  While  so  employed, 
he  was  assisting  another  employed  In  string- 
ing a  wire  upon  the  poles  of  the  said  com- 
pany, at  or  near  the  intersection  of  Bden- 
ton  and  Blount  streets,  in  the  city  of  Raleigh. 
The  wires  of  said  company  were  supported 
upon  poles,  and  were  10  feet  higher  than 
the  wires  of  defendant  Intestate  was  on 
the  north  side  of  Newbern  avenue.  His  fel- 
low employ^  was  upon  the  pole  on  the  south 
side.  Intestate  had  the  coil  of  wire  on  his 
left  arm  or  shoulder.  A  rope  or  hand  line 
had  been  fastened  to  the  end  of  the  wire, 
and  it  passed  over  a  limb  and  through  some 
trees  on  the  north  of  the  said  street  over 
and  across  defendant  company's  wires,  and 
placed  in  the  hands  of  the  employ^  of  the 
Bell  Company's  pole,  who  was  drawing  it  to 
him  for  the  purpose  of  stringing  the  wire, 
to  which  it  was  fastened,  upon  the  pole  upon 
which  he  had  climbed.  Intestate  was  paying 
out  the  wire  through  his  hands,  and  while 
doing  so  it  came  In  contact  with  defendant 
company's  electric  wire,  and  he  was 
"caught"  by  a  current  of  electricity  trans- 
mitted to  the  wire  In  his  hands,  and  died  in 
a  minute,— before  the  wire  was  cut.  Some 
two  years  before  this  occurrence  the  witness 
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McFarland  testified  that  he  and  another  man 
(Hicks)  were  putting  a  phone  wire  across  at 
the  same  place,  and  while  doing  so  (but  the 
wire  was  then  drawn  across  the  arm  of  a 
pole)  Hicks  carelessly  permitted  it  to  slackt 
and  fall  across  the  electric  company's  wire* 
making  an  abrasion  In  the  insulation  two 
inches  wide,  and  Hicks  got  '^caught'*  by  a 
current  of  electricity,  but  he  immediately  cut 
the  wire,  and  released  him.  This  was  at  the 
same  place  where  intestate  got  "caught" 
He  had  noticed  the  place  several  times  in  the 
same  condition  between  the  two  accidents. 
Bonner,  the  electrician,  testified:  That  about 
15  minutes  after  the  occurrence  he  went  to 
the  place  where  this  man  was  killed  by  a  cur- 
rent from  the  wire  of  the  defendant  com- 
pany, and  saw  a  place  on  the  defendant  com- 
pany's wire  where  the  insulation  had  been 
rubbed  off,  which  was  the  width  of  a  lead 
pencil.  The  Bell  line  was  lying  in  the  place 
where  the  insulation  was  rubbed  ofT.  That 
about  two  years  before  he  had  noticed  a 
place  where  the  insulation  was  rubbed  ofT. 
It  was  within  10  feet  of  this  place.  Caused 
by  a  phone  wire  pulling  across  the  electric 
wire.  It  was  the  same  size  as  the  place  he 
saw  there  the  day  of  the  accident,  and  did 
not  notice  but  one  place  which  was  rubbed 
off  on  that  day.  Several  witnesses  testified 
that  the  proper  way  for  a  man  who  knew  his 
business  would  have  been  to  have  passed  the 
rope  or  hand  line  and  wire  over  the  arm  of 
a  tall  Bell  pole,  and  then  pulled  it  across, 
thus  avoiding  contact  with  the  electric  wire, 
instead  of  through  the  trees,  as  was  done. 
The  ordinance  of  the  city,  which  was  in  evi- 
dence, is  as  follows:  "Sec.  7.  All  electric 
light  and  power  wires,  excepting  trolley 
wires  for  electric  railways,  must  be  covered 
with  a  durable  waterproof  insulation  not  less 
than  two  coatings."  After  the  close  of  plain- 
tlfT's  evidence  (defendant  having  declined  to 
introduce  any),  plalntilT  requested  the  court 
to  give  certain  special  instructions,  which' 
were  refused,  and  plalntifT  excepted.  Ver- 
dict was  rendered  for  defendant,  and  plain- 
tiff appealed  from  the  Judgment 

J.  B.  Batchelor,  for  appellant  R.  U  Gray, 
for  appellee. 

OOOK,  J.  (after  stating  the  case).  The 
plaintiff  was  clearly  entitled  to  have  the  in- 
structions hereinafter  discussed,  and  prayed 
for,  given  to  the  Jury,  If  not  in  the  exact 
language,  certainly  in  substance,  which  does 
not  appear  in  the  charge  as  given.  The  de- 
fendant company  was  engaged  In  the  busi- 
ness of  manufacturing,  producing,  leasing, 
and  selling  light  made  from  the  use  of  elec- 
tricity, which  is  the  most  deadly  and  danger- 
ous power  recognized  as  a  necessary  agency 
in  developing  our  civilization  and  promoting 
our  comfort  and  business  affairs.  It  differs 
from  all  other  dangerous  utilities.  Its  asso- 
ciation Is  with  the  most  inoffensive  and 
harmless  piece  of  mechanism— if  wire  can  be 
classified  as  such-^in  common  use.     In  ad- 


hering to  the  wire,  ft  gives  no  warning  or 
knowledge  of  its  deadly  presence.  Viftl<» 
cannot  detect  It  It  is  without  color,  motion, 
or  body.  Latently,  and  without  sound.  It 
exists,  and,  being  odorless,  the  only  means 
of  its  discovery  lies  in  the  sense  of  feeling, 
communicated  through  the  touch,  which,  as 
soon  as  done,  becomes  Its  victim.  In  behalf 
of  human  life  and  the  safety  of  mankind  gen-, 
erally,  It  behooves  those  who  would  profit 
by  the  use  of  this  subtle  and  violent  element 
of  nature  to  exercise  the  greatest  degree  of 
care  and  constant  vigilance  in  inspecting  and 
maintaining  the  wires  In  perfect  condition. 
Recognizing  this  peril  to  those  in  Its  nse,  or 
who,  in  the  exercise  of  their  liberty.  In  pass- 
ing along  the  streets  of  the  city,  might  acci- 
dentally come  in  touch  or  contact  with  elec- 
tric wires,  or  who,  in  the  management  of 
their  business  affairs,  would  have  other 
wires  suspended  over  the  streets  In  dose 
proximity  to  electric  wires,  the  dty  authori- 
ties of  Raleigh  deemed  it  proper  to  require 
that  all  such  wires  should  be  covered  with 
durable  waterproof  insulation.  The  duty  im- 
posed under  this  ordinance  was  imperative. 
Its  strict  observance  was  necessary  for  the 
safety  of  all.  The  electric  wires  must  be  In- 
sulated, and  it  was  no  less  the  duty  of  de- 
fendant company  to  keep  them  so  at  all  times 
and  at  all  places.  The  nature  of  the  mis- 
chief Intended  to  be  remedied  required  It 
A  failure  to  comply  with  this  ordinance  was 
prima  facie  evidence  of  negligence,  and, 
there  being  no  evidence  In  rebuttal  offered 
by  defendant  company,  and  none  appearing 
from  the  evidence  of  plaintiff,  it  was  error  In 
his  honor  In  refusing  to  give  instruction  No. 
1  prayed  for  by  plaintiff,  viz.:  "If  the  Jury 
find  from  the  evidence  that  the  defendant 
left  its  wires  uninsulated,  as  stated  by  the 
witnesses,  this  was  negligence  on  the  part 
of  the  defendant  and  the  Jury  will  so  find." 
In  Railroad  Go.  v.  McDonald,  152  U.  S.  282, 
14  Sup.  Gt  619,  38  L.  Ed.  434,  the  court 
held  that,  where  the  statute  Imposed  a  duty 
upon  a  railroad  company  to  fence  its  slack 
pits,  its  failure  to  do  so  was  evidence  of 
negligence  for  which  It  was  liable.  In  the 
case  of  elements  v.  Light  Go.,  44  La.  Ann. 
692,  11  South.  51,  16  L.  R.  A.  43,  82  Am. 
St  Rep.  348,  it  Is  held  by  the  supreme  court 
of  Louisiana  that  the  failure  of  defendant 
company  to  have  the  splices  on  Its  wires 
perfectly  insulated,  when  so  required  to  do 
by  the  ordinance  of  the  city,  was  negligence 
on  its  part.  The  ordinance  being  a  contract 
with  each  and  every  inhabitant  of  the  city, 
its  standard  of  duty  was  fixed  by  It,  and  Its 
failure  to  comply  with  it  was  negligence. 
Also,  to  the  same  effect  it  Is  held  In  Tobey 
V.  Railway  Co.,  94  Iowa,  256,  62  N.  W.  761, 
33  L.  R.  A.  496,  and  cases  there  cited;  Hayes 
V.  Railroad  Go.,  Ill  U.  S.  228,  4  Sup.  Ct 
369,  28  L.  Ed.  410.  *<A  company  maintain- 
ing electric  wires  over  which  a  high  volt- 
age of  electricity  is  conveyed,  rendering 
them  highly  dangerous  to  others,  is  under 
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the  duty  of  using  the  necessary  care  and 
prudence  at  places  where  others  might  have 
the  right  to  go  either  for  work*  business,  or 
pleasure,  to  prevent  injury.  It  is  the  duty 
of  the  company  under  such  conditions  to 
keep  the  wires  perfectly  insulated,  and  it 
must  exercise  the  utmost  care  to  maintain 
them  in  such  condition  at  such  places.  And 
the  fact  th^t  It  is  very  expensive  or  incon- 
venient to  so  insulate  them  will  not  excuse 
the  company  for  failure  to  keep  their  wires 
perfectly  Insulated.  So,  one  who,  In  the 
course  of  his  employment,  fs  brought  In 
close  proximity  to  electrical  wires,  is  not 
guilty  of  .contributory  negligence  by  coming 
in  contact  therewith,  unless  done  unneces- 
sarily, or  without  proper  precautions  for  his 
safety.  And  where  the  wires,  if  properly 
insulated,  would  not  be  a  source  of  danger, 
such  person  is  only  obliged  to  look  for  pat- 
ent defects,  and  not  for  latent  defects;  and 
a  person  who  touches  an  electrical  wire 
from  which  the  insulation  is  worn  off,  if  he 
does  it  in  ignorance  of  the  nature  and  con- 
dition of  the  wire,  is  not  negligent"  Joyce, 
Electric  Law,  §  445.  The  evidence  In  the 
case  at  bar  shows  that  defendant  company's 
wires  were  strung  on  poles  along  the  same 
street  with  those  of  the  Bell  Telephone 
Company.  At  places,  as  In  this  case,  one 
set  of  wires  diagonally  crossed  the  other  at 
a  distance  of  only  about  10  feet  Each  had 
a  common  right,  and  it  was  the  duty  of  each 
to  exercise  all  reasonable  precautions  for 
the  prevention  of  injury  to  the  servants 
who  may  be  sent  there  in  the  performance  of 
duty.  Each  is  bound  to  know  that  the  serv- 
ants of  the  other  may  come  in  contact  with 
its  wires.  The  fact  that  defendant  compa- 
ny's wire  was  insulated  was  calculated  to 
Induce  Intestate  to  rely  upon  its  safety,  even 
if  the  wire  he  was  paying  out  should  come 
in  contact  with  it  Power  Co.  v.  Garden,  23 
C.  C.  A.  649,  78  Fed.  74,  87  L.  R.  A.  725. 

We  think  his  honor  also  erred  in  refusing 
the  third  instruction  prayed  for,  viz.:  "There 
Is  no  evidence  of  contributory  negligence  on 
part  of  the  intestate  of  plaintiff,  and  the 
Jury  will  therefore  find  the  second  issue 
*No.*  •*  What  is  contributory  negligence  up- 
on a  given  state  of  facts,  and  whether  there 
is  any  evidence,  are  questions  of  law  for 
the  decision  of  the  court;  and  a  review  of 
the  evidence  fails  to  discover  any  act  done 
by  the  intestate  which  he  ought  not  to  have 
done,  or  the  omission  to  do  any  act  which 
he  ought  to  have  done.  The  witnesses  testi- 
fied that  the  proper  way  would  have  been 
to  have  conveyed  the  rope  or  hand  line  and 
wire  over  the  arm  of  the  tall  Bell  pole  not 
far  off  (and  not  through  the  trees,  as  was 
done),  which  any  man  who  understood  his 
business  would  have  done.  But  it  also  ap- 
peaTB  from  the  evidence  that  a  similar  acci- 
dent occurred  at  or  near  the  same  place 
when  the  arm  of  a  pole  was  used,  and  the 
wire  carelessly  allowed  to  slack  and  fall 


upon  the  electric  wire.  So,  If  Intestate  used 
a  different  mode  to  accomplish  his  purpose, 
that  act  would  not  necessarily  be  negligence 
upon  his  part  And,  having  undertaken  to 
use  the  trees  in  supporting  his  wire  while 
conveying  it  over  and  across  the  defendant 
company's  wire,  he  had  a  right  to  presume 
that  the  electric  wires  were  properly  insu- 
lated as  required  by  the  ordinance,  and  it 
was  his  duty  to  look  for  patent  defects  only. 
Clements  v.  Light  Co.,  supra.  There  Is  no 
evidence  to  show  that  Intestate  so  managed 
or  mismanaged  his  wire  as  to  cut  through 
the  Insulation  of  defendant  company's  wire, 
nor  is  there  any  evidence  to  show  that  the 
abrasion  In  the  insulation  was  seen,  or  by 
due  care  could  have  been  seen,  by  him.  In 
extent,  the  evidence  shows  that  It  varied 
from  the  width  of  a  pencil  to  two  inches, 
and  was  suspended  30  feet  above  the  street 
It  does  appear  that  his  wire  came  in  con- 
tact with  and  rested  upon  the  electric  wire, 
but  there  is  no  evidence  to  show  that  it  caus- 
ed the  abrasion  in  which  it  rested;  nor  was 
there  any  evidence  to  show  that  he  knew 
of  its  existence.  From  the  fact  that  It  was 
there,  and  had  been  for  two  years,  and  had 
been  seen  and  known  to  exist  there  for  two 
years  by  at  least  two  people  (who  were  wit- 
nesses in  this  case),  the  court  must  presume 
that  it  was  or  ought  to  have  been  known 
by  defendant  company.  So,  where  an  elec- 
tric light  company  permitted  a  live  wire  to 
remain  on  the  surface  of  a  street  for  three 
weeks,  and  a  traveler  was  injured  by  con- 
tact with  such  live  wire.  It  was  held  that 
the  court  would  presume,  after  such  a  pe- 
riod, that  the  company  had  notice  of  the 
fact,  and  was  liable  for  the  injury.  Joyce, 
supra,  {  450. 

The  fourth  instruction  asked  was:  'There 
is  no  evidence  of  any  other  cause  of  death 
of  plaintiff's  intestate,  except  from  the  elec- 
tricity coming  from  the  wire  of  the  defend- 
ant .Therefore,  if  the  Jury  find  from  the 
evidence  that  the  death  of  the  intestate  of 
plaintiff  was  caused  by  the  current  of  elec- 
tricity passing  into  his  body  from  the  char- 
ged wire  of  the  defendant,  the  Jury  will  find 
the  third  Issue  'Yes.'  *'  The  third  Issue  was. 
"Was  the  negligence  of  the  defendant  the 
proximate  cause  of  the  death  of  Intestate 
of  plaintiff?'  The  negligence  of  defendant 
appearing,  and  no  evidence  of  contributory 
negligence  by  intestate,  his  honor  erred  In 
refusing  this  instruction.  There  was  .evi- 
dence tending  to  show  that  intestate  was 
killed  by  the  electrical  current,  which  clear- 
ly appears,  and  the  Jury  should  have  been 
charged  as  requested. 

As  there  will  have  to  be  a  new  trial,  and 
the  questions  raised  by  the  other  exceptions 
may  not  again  arise,  we  think  it  unnece*- 
sary  to  discuss  them. 

New  triaL 

MONTGOMERY,  J^  dissents. 
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TRIMMER  T.  GORMAN  et  oz. 

(Supreme   Ck>art  of  North  Carolina.    Oct.  29, 

1901.) 

SAIiB    OP    LAND— IMPERFECT    TITLE— APPEAL 
—RECORD-PLEADING  AND  FINDINGS. 

1.  A  vendor  of  land,  though  offering  to  gire 
an  indemnifTing  bond,  cannot  require  a  pnrcbaa- 
er  to  talEe  a  aefective  title. 

2.  Questions  cannot  be  considered  on  appeal 
which  are  not  presented  by  motion  or  excep- 
tion in  the  case  on  appeal. 

3.  A  finding  that  defendant  paid  plaintiff 
more  than  $600  cannot  be  sustained,— the  con- 
trary  being  admitted  by  the  answer, — where 
the  complaint  alleged  that  defendant  naid  plain- 
tiff the  first  payment  of  |600,  but  has  failed 
to  make  payment  of  the  $650,  which  was  the 
second  payment  due,  or  to  comply  with  the 
terms  of  the  contract,  and  the  answer  states 
that  so  mnch  of  the  complaint  as  alleges  that 
defendant  paid  plaintiff  the  first  payment  of 
$600,  and  has  failed  to  pay  the  $650  next  due, 
and  to  comply  with  the  terms  of  the  contract, 
is  trne. 

Appeal  from  superior  court,  Columbus  coun- 
ty; Robinson,  Judge. 

Action  by  B.  F.  Trimmer  against  J.  L.  Gor- 
man  and  wife.  From  the  Judgment,  plaintiff 
appeals.    Modified. 

J.  H.  Fou  and  T.  B.  Womack,  for  appellant. 
J.  B.  Schulken,  for  appellees. 

FURCHES,  0.  J.  It  seems  from  a  paper 
made  an  exhibit  aiid  part  of  the  complaint 
that  in  November,  1804,  the  plaintiff  con- 
tracted to  sell  Elizabeth  A.  Gorman  a  tract 
of  land  estimated  to  contain  400  acres  at  the 
price  of  $4,000.  This  contract  is  lengthy,  not 
very  explicit,  and  not  entirely  clear  as  to 
what  it  means.  But  it  seems  that  we  may 
understand  by  it  that  the  plaintiff  contracted 
to  sell  the  land  to  the  defendant  Elizabeth 
at  the  price  stated  ($4,000);  that  said  de- 
fendant was  to  pay  plaintiff  $600  at  the  date 
of  the  sale,  $650  in  December  following,  and 
the  balance  in  deferred  payments;  that  a 
deed  was  to  be  executed  at  the  time  of  the 
second  payment  conveying  an  absolute  title 
in  fee  simple,  and  the  said  Elizabeth  was  to 
secure  the  deferred  payment  by  a  mortgage 
on  the  land.  The  defendant  made  the  first 
payment  of  $600,  according  to  the  allegations 
of  plaintlfTs  complaint,  and  no  more,  and 
neither  the  deed  nor  mortgage  was  eves 
made.  This  is  admitted  by  the  defendant 
Elizabeth,  and  she  alleges  that  she  was  a 
married  woman  at  the  time  she  bought  the 
land  and  signed  the  contract,  and  is  not 
bound  thereby.  And  she  alleges  that  she 
was  induced  to  buy  the  land  through  the 
false  and  fraudulent  representations  of  the 
plaintiff,  by  which  she  was  badly  cheated 
and  defrauded.  She  also  alleges  that  the 
plaintiff  represented  himself  as  a  single  man, 
and  able  to  make  and  convey  a  good  title  to 
said  land,  but  that  since  the  date  of  said 
contract  she  has  learned  that  he  la  not  a 
single  man,  but  has  a  wife  living  in  the  state 
of  Virginia,  who  is  unwilling  to  Join  the 
plaintiff  in  a  deed  conveying  said  land.  She 
also  alleges  that  plaintiirs  title  is  defective. 


f  and  for  these  reasons  he  Is  unable-  to  make 
a  clear  and  indefeasible  title  to  said  land, 
and  asks  that  an  account  be  taken  of  rents 
and  profits,  and  of  the  amount  paid  on  the 
purchase  price,  and  that  she  have  Judgment 
for  the  difference  in  her  favor.  The  contract 
contains  a  clause  or  provision  that,  unless  the 
second  payment  provided  for  is  made,  the 
contract  shall  be  utterly  void  and  of  no  effect; 
and  plaintiff  asks  that  such  contract  be  de- 
clared void,  for  possession  of  the  land,  and 
damages  for  detention  and  for  waste.  It  is 
admitted  that  the  defendant  Elizabeth  at 
the  date  of  the  contract  was  a  married  wo- 
man, and  that  she  has  so  remained  ever  since, 
and  is  so  now.  The  plaintiff  admits  that  he 
has  been  a  married  man,  but  alleges  that  his 
wife  left  him  more  than  seven  years  ago,  and 
that  he  has  not  heard  from  her  since,  and 
therefore  the  law  presumes  her  to  be  dead. 
He  also  says  that  he  has  a  good  and  valid 
title  to  the  land,  and  is  willing  to  indemnify 
her  against  the  contingency  of  his  wife's  not 
being  dead.  There  was  no  evidence  offei^d 
as  to  defective  title,  nor  to  sustain  the  alle- 
gations of  fraud.  The  case  was  referred  to 
H.  L.  Mofiltt  clerk  of  the  court,  to  take  and 
state  an  account  of  the  rents,  injury  to  the 
land  by  defendant,  and  of  the  amounts  paid 
by  her  thereon.  This  account  was  taken  and 
reported,  to  which  there'  were  exceptions 
filed,  and  the  case  comes  before  us  upon  this 
report  and  exceptions.  ' 

Upon  the  ai^gument  here  the  ground  was 
taken  by  plaintiff  that,  while  the  contract 
could  not  be  enforced  against  defendant 
Elizabeth  on  account  of  her  coverture,  she 
could  not  repudiate  it  and  recover  back  any 
money  she  had  paid  on  the  same.  This  prop- 
osition of  law  is  substantially  correct,— that, 
while  plaintiff  could  not  enforce  it,  the  de- 
fendant could;  but  we  cannot  apply  it  in  this 
case.  The  defendant  is  not  bound  to  take  a 
defective  title,  although  the  plaintiff  may 
offer  to  give  her  an  indemnifying  bond.  The 
absence  of  plaintiff's  wife  only  creates  a  pre- 
sumption that  she  is  dead.  This  is  a  pre- 
sumption of  fact  that  may  be  rebutted,  and 
defendant's  title  rendered  imperfect.  Dowd 
v.  Watson,  105  N.  C.  470,  11  S.  B.  580,  18 
Am.  St  Rep.  920;  Springer  v.  Shavender,  118 
N.  C.  83,  23  S.  E.  076,  54  Am.  St.  Rep.  708. 
But  this  court  is  a  court  of  errors,  and  only 
reviews  such  matters  as  are  presented  by  the 
appeal;  and  the  question  presented  for  the 
plaintiff  in  the  argument  of  his  counsel  is  not 
presented  by  any  motion  or  exception  in  the 
case  on  appeal.  As  the  case  has  been  treated 
by  the  parties  as  a  matter  of  account  be- 
tween them,  consisting  of  the  amounts  the 
defendant  Elizabeth  had  paid  the  plaintiff, 
and  the  value  of  rents,  profits,  and  damages 
on  the  other  side,  we  will  so  treat  it,  and 
will  only  consider  the  account  and  excei>- 
tions  thereto. 

The  court  adopts  the  findings  of  fact  by  the 
referee,  and  there  seems  to  be  some  evidence 
tending  to  prove  all  of  them.    We  cannot  re-  > 
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view  these  findings,  and  where  they  are  rais- 
ed by  ^e  pleadings  they  must  be  sustained. 
The  payment  made  by  the  defendant  Eliz«i- 
beth  was  by  a  cashier's  checlc  for  $901.50,  In- 
dorsed by  her  and  collected  by  the  plaintiff. 
There  was  evidence  offered  by  defendant 
tending  to  show  that  the  whole  of  this  check 
was  paid  on  the  land  she  bought,  while  the 
plaintiff  offex:ed  evidence  tending  to  show 
that  only  $600  went  on  this  land,  and  the  bal- 
ance, by  agreement,  was  applied  to  the  pur- 
chase of  another  tract  of  land  bought  by 
James  Gorman,  husband  of  defendant  Eliza- 
beth. The  referee  finds  that  It  was  all  paid 
on  the  tract  the  defendant  Elizabeth  bought, 
and  charges  the  plaintiff  with  the  same.  In 
this  there  Is  error,  for  the  reason  that  it  Is 
in  conflict  with  the  allegations  and  admis- 
sions of  the  pleadings.  It  seems  singular 
that  the  defendant  does  not  allege  that  she 
paid  the  plaintiff  anything,  and  the  only  al- 
legation as  to  any  payment  being  made  is 
In  the  complaint,  which  is  as  follows:  "(2) 
That  in  accordance  with  said  contract  the 
said  defendant  Elizabeth  A.  Gorman  paid  to 
plaintiff  the  first  payment  of  six  hundred  dol- 
lars cash,  but  has  failed  and  neglected  to 
make  payment  of  six  hundred  and  fifty  dol- 
lars due  on  the  1st  day  of  December,  1895, 
or  to  comply  with  the  terms  of  said  contract, 
and  that  the  said  agreement  has  become  for- 
feited, null  and  void,  and  of  no  effect"  To 
this  the  defendant  Elizabeth  answers  as  fol- 
lows: "(2)  That  80  much  of  article  2  of  the 
complaint  as  alleges  that  the  defendant 
Elizabeth  A.  Gorman  paid  the  plaintiff  the 
first  payment  of  $000,  and  has  failed  and 
neglected  to  make  the  payment  ^f  $650  due 
December  1,  1805,  and  to  comply  with  the 
terms  of  said  contract.  Is  true,  and  that  the 
other  allegation  In  said  article  2  is  denied.'* 
While  we  cannot  review  the  dndlngs  of  fact 
by  the  referee,  We  cannot  sustain  this  find- 
ing. This  payment  Is  not  raised  by  the  de- 
fendant's ansv^er,  but,  as  It  seems  to  us.  Is 
contradicted  by  the  admission  in  her  answer. 
The  plaintiff  alleges  that  she  made  the  first 
payment  of  $600,  and  failed  to  make  the  next 
payment  of  $650,  and  she  admits  that  this  Is 
true.  This  was  not  only  a  failure  to  allege 
that  she  had  paid  plaintiff  $991.50,  but  an  ad- 
mission that  she  had  not 

This  exception  of  plaintiff' should  have  been 
sustained  to  the  extent  of  reducing  the  pay- 
ment from  $991.50  to  $600,  and,  the  account 
being  thus  corrected.  It  should  be  aflirmed. 

(129  N.  C.  178) 
SMITH  v.  WILMINGTON  A  W.  R.  00. 

(Supreme   Court  of  North   Carolina.    Oct.   29, 

1901.) 

INJUHT  TO   BMPLOYfi— ASSUMPTION   OF  RISK. 

An  employs  who,  as  ordered  by  the  master, 
proceeds  to  make  an  incision  in  a  steel  beam 
by  "chipping,"  instead  of  ''blocking,"  as  he 
had  been  doing,  assumes  the  risk  of  injury 
from  chips  of  steel  striking  him  in  the  eye;   he 


having  had  experience  in  chipping  castings, 
where  the  danger  from  flying  chips  Is  greater 
than  in  the  case  of  steeL 

.  Appeal  from  superior  court,  Sampson  conn* 
ty;  Hoke,  Judge. 

Action  by  Prank  Smith  against  the  Wil- 
mington &  Weldon  Railroad  Company.  Judg- 
ment for  plaintifT.  Defendant  appeals.  Re- 
versed, 

PlaintlfC  alleges  that  on  the  19th  day  of 
May,  1896,  he  was  an  employ^  of  defendant 
company,  engaged  with  a  fellow  workman  in 
cutting  a  brake  beam  by  blocking,  so  that  it 
might  be  bolted  to  the  hangers  attached  to 
the  saddle;  that  defendant  company,  through 
its  representatlTe,  Nelms,  suddenly  command- 
ed them  to  desist  from  their  usual  and  ordi- 
nary manner  of  cutting  said  brake  beams,  to 
wit,  by  blocking,  which  was  a  safe  and  pru- 
dent method,  and  to  proceed  at  once  to  per- 
form the  work  in  an  entirely  different  man- 
ner, to  wit,  by  chipping,  which  plaintiff  now 
knows  was  not  only  unnecessary,— the  one 
method  being  equally  proper  and  correct  as 
the  other,— but  likewise  unsafe  and  danger- 
ous; and  while  so  engaged,  by  the  method 
of  chipping,  a  chip  flew  off  and  s^iously  in- 
jured his  rlgbt  eye,  on  account  of  which  he 
brings  this  action  to  recover  damages  for  the 
Injury  sustained  pursuant  to  the  negligent  or- 
der given  by  Nelms.  Upon  the  close  of  the 
plalntlfiTs  evidence,  the  defendant  company 
moved  to  dismiss  the  action  under  the  stat- 
ute, which  was  refused,  to  which  it  excepted, 
and  Introduced  Its  evidence,  and  at  the  close 
of  which  it  renewed  Its  motion,  which  was 
again  refused.  Divers  special  instructions 
were  prayed  to  be  given,  and  exceptions  tak- 
en to  the  refusal  to  give  such  as  were  refused. 
Verdict  was  rendered  for  the  plaintiff,  and 
the  defendant  appealed  from  the  Judgment 

F.  R.  Cooper,  J.  D.  &  E.  W.  Kerr,  and  Geo. 
E.  Butler,  for  appellant  Junius  Davis  and 
H.  L.  Stevens,  for  appellee. 

COOK,  J.  The  motion  to  dismiss  made  by 
defendant  company  In  conformity  to  the  rules 
of  the  statute  ought  to  have  been  allowed. 
The  evidence  does  not  show  any  breach  of 
duty  by  the  employer.  There  is  no  sugges- 
tion of  defects  in  the  tools  employed,  place 
of  work,  or  danger  In  the  performance  of  the 
'  work  known  (or  which  ought  to  have  been 
known)  to  the  employer,  and  not  imparted  to 
the  employs ;  the  only  contention  being  that 
the  method  was  changed.  Plaintiff  and  Har- 
dlson,  another  employ^,  were  engaged  in 
'1)locking'*  a  steel  brake  beam;  that  is,  "it 
was  necessary  to  cut  It  down  from  a  width 
of  %  inch  to  a  depth  of  i/ie  Inch,  to  let  a 
hanger  come  down  and  fit  and  Join  on  to  a 
cylinder,"  from  which  we  understand  that  an 
incision  was  necessary  to  be  made  in  the 
beam  three-fourths  inch  long  and  one-six- 
teenth inch  deep,  to  let  In  the  hanger,  for 
it  to  fit  in  and  Join  to  the  cylinder.  Plain- 
tiff and  his  co-worker  were  doing  this  work 
in  the  usual  way,  by  **bIoc]dng";  that  Is.  one 
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would  hold  the  chisel  upon  the  beam,  and 
the  other  would  strike  it  straight  down  with 
a  maul,  thus  driving  it  into  the  beam.  After 
cutting  down  to  the  right  depth,  making  an 
incision  at  each  end,  the  beam  was  turned 
over,  and  the  piece  was  blocked  out,  and 
went  down.  While  so  working,  defendant's 
representative,  Nelms,  ordered  that  the  beams 
be  chipped,  instead  of  blocked,  saying  that 
the  company  had  ordered  these  beams  chip* 
ped,  and  he  wanted  them  chipped.  It  was 
claimed  that  blocking  weakened  the  beam. 
In  chipping,  one  held  the  chisel  upon  the 
place  to  be  cut,  and  the  other  struck  upon 
the  chisel  with  the  maul,  forcing  off  gradu- 
ally small  pieces  at  a  time,  until  the  desired 
width  and  depth  were  reached.  Under  the 
mode  of  blocking,  the  chips  or  small  pieces 
went  directly  downward,  while  under  that  of 
chipping  they  would  "fly  off  with  tremendous 
force,  and  you  can't  tell  where  they  will 
strike,  or  which  way  they  will  go."  Plaintiff 
had  been  using  the  maul,  but,  when  they 
changed  from  blocking  to  chipping,  Hardison 
relieved  plaintiff  by  taking  the  maul,  and  let 
him  hold  the  chisel.  Plaintiff  was  holding 
the  chisel  at  an  angle,  and  at  the  third  strike 
a  chip  flew  off,  struck  the  cuff,  which  pro- 
jected from  the  beam  close  to  the  chipping, 
and  bounded  back  and  upward,  striking  plain- 
tiff in  the  eye,  doing  the  injury  complained 
of.  When  Nelms  ordered  that  the  beams  be 
chipped,  Hardison  replied:  "I  don*t  like  to 
chip  them  out."  He  replied,  "Well,  you  must 
chip  them,"  ^d  moved  right  off.  Plaintiff 
said,  "Hardison,  what  are  you  going  to  do?" 
He  replied,  "I  don*t  like  to  chip  them  out. 
Might  be  danger  getting  hurt."  Plaintiff 
said,  "Well,  we  must  obey  orders  or  leave." 
He  said,  "Thaf s  all  facts."  Plaintiff  said. 
"Let's  go  to  work  and  chip  them  out."  It 
does  not  appear  clearly  from  plaintiff's  evi- 
dence, as  stated  in  the  record,  whether  he 
had  ever  before  done  any  chipping.  In  his 
direct  examination  he  says:  "This  was  the 
first  one  he  had  ever  done  so.  Prior  to  that, 
had  always  blocked  them."  In  his  cross-ex- 
amination he  said:  "Had  to  handle  castings, 
and  sometimes,  when  rough,  chipped  some 
smooth.  Chips  fly  In  chipping  castings. 
Some  danger  In  it  Chipped  castings,  off  and 
on,  all  time.  ♦  ♦  .  ♦  The  steel  beams  came 
into  use  after  that."  However,  it  is  clear 
that  he  had  not  theretofore  chipped  any  steel 
beams.  Plaintiff  also  testified  that  he  had 
no  time  to  reflect  or  think  about  It  when  the 
order  to  chip  was  given.  He  was  told  to  do 
it,  and  he  did  it;  and,  if  he  had,  it  would 
have  done  no  good.  "It  was,  obey  your  or- 
ders, or  be  discharged."  There  was  evidence 
showing  that  the  chipping  of  castings  was 
of  frequent  occurrence,  and  that  chipping 
them  was  more  dangerous  than  chipping 
steel;  that  castings  were  more  brittle,  and 
would  break  up  into  more  pieces;  while  steel 
was  tougher,  and  more  likely  to  be  in  one 
piece  at  a  time.  Defendant  company  claimed 
that  blocking  weakened  the  beam,  and  there- 


fore wanted  the  incision  made  by  chipping, 
which,  as  it  claimed,  did  not  In  other 
words.  It  was  how  the  work  should  be  done, 
and  not  what  should  be  done  in  doing  It. 
The  mode  or  system  in  the  execution  of  work 
lies  exclusively  within  the  discretion  and  will 
of  the  master,  over  which  the  servant  baa  no 
control;  and  the  master  Is  not  liable  to  him 
for  x)ersonal  injuries  received,  although  the 
master  might  have  adopted  a  safer  method. 
3  Elliott,  R.  R.  J  1289.  PlainUff,  as  it  ap- 
pears, was  a  man  of  intelligence,  and  an  ex- 
perienced workman.  For  some  considerable 
time  he  had  been  employed  in  the  shops  of 
defendant  company,  where  the  beams  had 
been  chipped  as  well  as  blocked.  Whether 
upon  castings  or  steel,  it  was  not  material, 
as  the  process  was  the  same.  The  danger 
and  hazard  of  both  modes  or  systems  were 
apparent  to  plaintiff,  and,  when  he  changed 
the  work  from  one  to  the  other,  he  assumed 
all  the  ordinary  hazards  naturally  incident 
to  the  work.  In  Myers  v.  W.  C.  De  Pauw 
Co.,  138  Ind.  590,  38  N.  E.  37,  it  Is  held  that 
the  fact  that  the  service  is  a  dangerous  one 
adds  nothing  to  the  liability  of  the  master 
for  injuries  resulting  from  the  natural  and 
ordinary  incidents  of  the  undertaking.  The 
test  is  not  the  danger  of  the  employment,  but 
the  neglect  of  the  master  In  the  duty  which 
he  owes  the  servant  When  the  service  to  be 
performed  Is  attendant  with  obvious  dangers, 
there  Is  no  duty  upon  the  master  to  warn  the 
servant  against  It.  And  in  Turner  v.  Lum- 
ber Co..  119  N.  C.  387,  26.  S.  B.  23,  It  is  held 
that  if  a  servant  has  equal  knowledge  with 
the  master  of  the  dangers  Incident  to  the 
work,  and  has  suflScient  discretion  to  appre- 
ciate the  peril,  his  continuance  in  the  em- 
ployment is  at  his  own  risk.  Plaintiff  con- 
tends that  he  did  not  have  time  to  reflect: 
"Hadn*t  given  thought  to  danger  of  chipping. 
Had  no  time  to  reflect  or  think  about  if* 
He  does  not  contend  that  he  did  not  know^ 
that  the  chipping  mode  was  dangerous,  and 
it  does  not  seem  to  us  that  he  brings  him- 
self within  the  rule  of  sudden  risk,  under- 
taken in  response  to  an  order  which  must  be 
executed  speedily,  without  having  time  to 
take  in  the  situation.  An  order  to  do  a  dan- 
gerous act  in  the  performance  of  a  duty, 
as  was  the  case  in  Shadd  v.  Railroad  Co., 
116  N.  a  968,  21  S.  B.  554,  and  also  in  Hal- 
tom  V.  Railroad  Co.,  127  N.  C.  255,  37  S.  B. 
262,  is  not  involved  in  this  case.  It  was  an 
order  to  change  the  system  of  doing  the 
work.  In  making  this  change  no  ^nergency 
existed.  Plaintiff  could  foresee  the  possfblli- 
ty  of  danger  as  well  as  the  employer.  It 
was  obvious  to  him  that  the  chips  would  have 
to  escape,  and,  being  an  experienced  nuui» 
must— indeed,  ought  to— have  known  that  vio- 
lent blows  by  the  maul  would  hurl  them  off 
with  great  force  and  in  various  directions. 
But  the  real  cause  of  the  injury  was  not  by 
a  chip  flying  from  the  chisel  held  by  plaintiff, 
but  by  one  which  rebounded  from  the  cuff, 
which  was  very  near  and  projected  from  tb%, 
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beam.  The  possibility  that  a  chip  would 
strike  the  cuff  and  thence  rebound  and  strike 
plaintiff's  eje  depended  upon  numerous  con- 
tingencies,—the  angle  at  which  the  chisel  was 
held  with  reference  to  the  cuff;  the  distance 
of  plaintiff's  eye  from  the  cuff;  the  position 
of  his  head  abore  the  cuff  with  relation  to  the 
position  of  the  chisel  upon  the  beam,  whether 
squarely  or  diagonally  across;  the  force  of 
the  blow  by  the  maul;  and  the  shape  of  the 
chip  which  struck  the  cuff.  It  is  hardly  prob- 
able that  a  similar  result  under  like  circum- 
stances could  be  accomplished  again,  even  by 
design.  Certainly  it  was  not  done  by  either 
of  the  two  licks  first  given.  Prom  all  the 
evidence  In  the  case,  we  are  unable  to  see 
any  breach  of  duty  due  by  defendant  com- 
pany to  plaintiff.  In  accepting  the  employ- 
ment In  the  shops,  plaintiff  assumed  the 
ordinary  risks  and  dangers  incident  to  the 
work  to  be  done  on  the  beams,  and,  being  ac- 
cidentally injured,  the  burden  must  be  borne 
by  himself. 
Error. 


(129  N.  C.  Idl) 

KNIGHT  et  al.  v.  HATFIELD. 

(Supreme  Court  of  North  Carolina.     Nov.  5, 

1901.) 

ATTACHMBN'T-CONTRACTS— STATUTE  OP 
FRAUDS— SALE  OF  REALTY. 

1.  Where,  in  an  action  for  breach  of  an  oral 
contract  to  sell  a  manufacturing  plant,  con- 
sisting of  realty  and  personalty,  an  attach- 
ment was  levied,  it  was  properly  vacated  on 
motion,  though  the  defendant  was  a  nonresi- 
dent, since  the  contract,  as  shown  by  the 
pleadings,  was  void  under  the  statute  of  frauds, 
and  its  validity  could  be  determined  on  the 
motion  to  vacate. 

2.  In  an  action  against  a  nonresident  for 
breach  of  contract,  an  attachment  was  prop- 
erly vacated,  though  defendant  executed  no 
bond,  where  it  appeared  on  the  face  of  the 
pleadings  that  the  contract  was  void*  under  the 
statute  of  frauds. 

3.  In  an  action  for  breach  of  contract  for 
the  sale  of  certain  property  on  which  an  at- 
tachment was  levied  at  the  beginning  of  the 
action,  it  was  not  error  for  the  court,  in  va- 
cating the  attachment,  to  omit  to  find  that 
plaintiff  had  expended  money  on  the  property 
under  his  alleged  contract,  and  while  in  pos- 
session of  it  under  a  lease,  the  matter  not  be- 
ing relevant  to  the  attachment 

Appeal  from  superior  court,  Moore  coun- 
ty;   Moore,  Judge. 

Action  by  J.  S.  Knight  &  Go.  against  Asa 
Hatfield.  Prom  a  Judgment  in  favor  of  the 
defendant,  the  plaintiffs  appeal.    AflOrmed. 

Mclver  &  Spence,  for  appellants.  Black  & 
Adams  and  Douglass  &  Simms,  for  appellee. 

MONTGOMERY,  J.  The  contract  for  the 
alleged  breach  of  which  the  plain tifEs  brought 
their  action  in  damages  appears  (upon  the 
face  of  the  complaint)  to  have  been  one  for 
the  conveyance  of  a  plant  for  the  manufac- 
turing, drying,  and  dressing  of  lumber,  not 
in  writing,  the  plant  consisting  of  necessary 
machinery,  together  with  the  site  on  which 
the  same  was  located.    The  defendant  was  a 


nonresident  of  the  state  of  North  Carolina* 
and  on  that  ground  an  attachment  was  sued 
out  and  levied  upon  the  plant,  including  the 
real  estate  and  machinery.  The  defendant, 
in  his  mot^n  to  vacate  and  dissolve  the  at- 
tachment, denied  that  he  ever  made  the 
contract  to  convey  the  plant  to  the  plain- 
tiffs, and  averred  that  the  same,  as  alleged 
by  the  plaintiffs,  was  void  under  the  statute 
of  frauds.  His  honor  found  as  facts:  Firsts 
that,  if  such  contract  ever  existed,  it  was 
not  reduced  to  writing,  and  that  no  note 
or  memorandum  thereof  was  ever  reduced 
to  writing;  second,  that  the  property  consist- 
ed of  both  real  and  personal  estate.  There 
were  other  findings  of  fact  not  necessary 
to  be  mentioned  in  this  opinion.  It  was  ad- 
mitted that  the  defendant  was  a  nonresi- 
dent at  the  time  of  the  commencement  of 
the  action  and  at  the  time  the  warrant  of 
attachment  was  issued  and  served.  The  at- 
tachment was  vacated  and  dissolved  by  his 
honor,  and  the  attached  property  ordered  to 
be  released. 

The  plaintiffs  contend  that,  although  the 
complaint,  used  as  an  affidavit  in  the  at- 
tachment proceedings,  alleged  damages  for 
the  breach  of  a  contract  to  convey  a  plant 
consisting  of  real  estate  and  the  machinery 
used  therewith  for  the  drying,  dressing,  and 
manufacturing  of  lumber,  and  notwithstand- 
ing the  fact  that  the  defendant,  while  de- 
nying the  contract,  also  set  up  the  plea  of 
the  statute  of  frauds  against  its  enforcement, 
if  it  had  been  made  as  stated  in  the  com- 
plaint, yet  his  honor  should  have  refused  to 
vacate  the  attachment,  because  it  appeared 
that  the  defendant  was  a  nonresident  of  the 
state,  and  that  that  was  a  sufficient  ground 
for  the  attachment  to  issue;  the  plain  mean- 
ing of  which  contention  Is  that  the  alleged 
breach  of  contract,  as  to  whether  it  was 
valid  or  binding  or  not,  was  an  issue  of  fact 
that  could  not  be  found  by  his  honor  upon 
the  motion  to  vacate  the  attachment,  but 
must  be  submitted  to  the  jury  for  their  find- 
ing on  the  trial  of  the  action.  If  it  be  con- 
ceded that  the  property  seized  under  the  at- 
tachment must  be  held  In  custodia  legis  un- 
til the  main  action  shall  have  been  deter- 
mined, yet  that  rule  must  be  relaxed  and 
changed  in  a  case  like  the  one  before  us. 
The  seizure  of  property  under  attachment  In 
this  state  is  an  extraordinary  remedy,  and 
In  derogation  of  the  common  law.  It  is 
also  immediate  and  harsh  in  its  effects,  and 
is  liable  to  be  used  for  purposes  of  oppres- 
sion. Such  proceedings,  therefore,  will  al- 
ways demand  the  closest  attention  of  the 
courts,  and  will  not  be  upheld  except  in 
cases  where  it  is  plainly  to  be  seen  that  the 
modes  of  its  procurement  are  regular,  and 
that  the  property  which  is  the  subject  of  at- 
tachment should  be  kept  under  the  control 
of  the  court  until  the  main  action  is  tried 
and  determined.  It  is  apparent  upon  the 
face  of  the  affidavits  of  both  parties  and  the 
complaint  of  the  plaintiffs  itself  that  the 
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plaintiffs  cannot  recover  In  tJils  action.  In  i 
their  complaint  they  declare  upon  a  breach 
of  a  contract  to  convey  property  embracing 
land  and  machinery  used  as  a  whole,— a 
plant.— not  in  writing;  and  the  defendant  in 
his  affidavits  simply  recites  the  plaintiffs' 
statement  of  their  own  case,  denies  the  con- 
tract as  alleged,  and  pleads  the  statute  of 
frauds,  if  It  was  so  made.  The  findings  of 
fact  by  his  honor  are  simply  a  repetition  of 
the  facts  stated  In  the  plaintiffs'  complaint 
and  affidavits.  There  Is  no  issue  Joined  be- 
tween the  parties  as  to  the  contract.  If  the 
contract  is  taken  to  be  admitted  by  the  de- 
fendant as  set  out  in  the  complaint,  yet,  as 
the  statute  of  frauds  is  pleaded  against  It, 
the  law  declares  it  unenforceable,  and  there 
is  no  Issue  of  fact  about  It  to  be  tried. 

The  plaintiffs  further  excepted  to  the  or- 
der of  his  honor  vacating  the  attachment, 
because  the  defendant  gave  no  bond  before 
the  order  was  made.  It  was  not  necessary 
that  the  bond  should  have  been  executed  in 
a  case  like  this.  Why  execute  a  bond  to 
provide  against  a  contingency  that  never 
could  arise,  to  wit,  to  pay  the  plaintiffs  the 
amount  of  any  judgment  that  the  plaintiffs 
might  recover  against  the  defendant  In  the 
action?  In  Devrles  v.  Summit,  86  N.  C. 
126,  it  was  decided  that  a  bond  or  undertak- 
ing would  not  be  necessary  when  the  war- 
rant "on  Its  face  appears  to  have  been  Is- 
sued Irregularly,  or  for  a  cause  Insufficient 
In  law  or  false  In  fact."  And  the  same  rea- 
soning would  cover  this  case. 

The  plaintiffs  further  excepted  to  the  fail- 
ure of  his  honor  to  find  that  the  plaintiffs 
had  expended  various  amounts  of  money  on 
the  property  under  their  alleged  contract, 
and  while  they  were  In  possession  of  It  under 
a  lease  of  the  defendant  That  has  nothing 
to  do  with  the  attachment  proceedings. 
Whatever  bearing  it  may  have  on  the  mat- 
ter is  to  be  heard  and  decided  by  another 
method. 

At  the  hearing  of  the  motion  to  vacate  the 
attachment  the  sheriff  made  application  to 
his  honor  for  instructions  as  to  his  duty  in 
•  connection  with  the  attached  property,  and 
the  plaintiffs  excepted  to  the  order  of  his 
honor  directing  him  to  deliver  it  to  the  de- 
fendant. It  is  unnecessary  to  consider  that 
order,  and  we  make  no  comment  on  It. 
Otherwise  there  was  no  error. 


(129  N.  C.  154) 

BOGAN  et  nx.  v.  CAROLINA  CENT.  R.  CO. 

tSupreme   Court  of  North  Carolina.    Oct.   20, 

190L) 

RAILROADS— ACCIDENT  TO  PERSON  ON  TRACK 
— NEQLIOEKCE— LAST  CLEAR  CHANCE. 

Though  a  person  was^  negligent  in  going 
on  the  trestle  of  railroad,  the  company  is  nable 
for  her  Injury  there  by  a  train,  if  the  engineer, 
b^  the  exercise  of  ordinary  care,  could  have 
discovered  her  danger*  and  prevented  the  acci- 


Appeal  from  superior  court,  Richmond 
county;  Moore,  Judge. 

Action  by  J.  S.  Bogan  and  wife  against  the 
Carolina  Central  Railroad  Company.  Judg- 
ment for  plaintiffs.  Defendant  appeals.  Af- 
firmed, 

W.  H.  Day,  for  appellant  JaB.  A.  Lock- 
hart,  for  appellees. 

DOUGLAS,  J.  ThU  is  an  acUon  for  the 
recovery  of  damages  for  injuries  received  by 
the  plaintiff  by  being  knocked  off  a  trestle 
by  the  defendant's' train.  The  issues  and  an- 
swers thereto  were  as  follows:  "(1)  Was 
Delia  Ann  Bogan  injured  by  the  negligence 
of  the  defendant?  A.  Yes.  (2)  Did  she,  by 
her  own  negligence,  contribute  to  her  Injury? 
A.  Yes.  (3)  Notwithstanding  her  negligence, 
<^ould  the  defendant,  by  the  exercise  of  or- 
dinary care,  have  prevented  the  Injury?  A. 
Yes.  (4)  What  damages,  if  any,  has  plaintiff 
sustained?  A.  $1,500.*'  The  defendant  ask- 
ed the  court  to  direct  a  verdict  in  its  favor 
ui>on  all  the  issues.  As  the  evidence  was 
conflicting,  this  request  was  properly  refus- 
ed. Spruill  V.  Insurance  Co.,  120  N.  0.  141. 
27  S.  E.  39;  Gwyn  Harper  Mfg.  Co.  ▼.  Caro- 
lina Gent.  R.  Co.,  128  N.  C.  280,  38  a  B.  894. 
and  cases  therein  cited.  The  able  counsel  for 
the  defendant  contended  that,  as  the  plain- 
tiff testified  that  she  was  walking  upon  the 
trestle  on  Sunday  afternoon  with  a  man 
whom  she  has  since  married,  and  in  whom 
she  was  then  ^'deeply  interested,"  neither  of 
them  was  in  a  mental  condition  to  see  or 
hear  anything  except  each  other,  and  their 
going  upon  the  trestle  in  such  a  frame  of 
mind  was  negligence  per  se.  The  learned 
counsel  for  the  plaintiff  seems  to  tacitly  ad- 
mit tills  proposition,  but  contends  that,  as 
the  Jury  have  found  that  the  defendant,  by 
the  exercise  of  ordinary  carQ,  could  liave 
prevented  the  injury  notwithstanding  the 
negligence  of  the  plaintiff,  ttUs  conrt  should 
not  deny  to  a  young  bride  expectant  the  pro- 
tection which  the  English  court  of  exchequer 
extended  to  a  hobbled  donkey  browsing  in 
the  public  highway.  The  court  charged  the 
Jury  that,  if  they  believed  the  evidence,  they 
would  find  that  the  plaintiff  was  guilty  of 
contributory  negligence,  and  they  so  found. 
The  plaintiff,  having  won  the  case,  does  not 
appeal. 

The  charge  was  full  and  explicit,  and,  as 
far  as  we  can  see,  without  error.  Its  essen- 
tial features  are  substantially  embodied  in 
the  following  extracts:  "That  the  burden  of 
proving  by  the  greater  weight  of  evidence 
the  first,  third,  and  fourth  issues  was  upon 
the  plaintiff."  "That  If  the  jury  found  from 
the  evidence  that  the  defendant's  servants  in 
charge  of  the  engine  either  discovered,  or 
by  exercising  ordinary  care  might  have  dis- 
covered, that  the  plaintiff  was  walking  upon 
the  trestle,  and  was  so  situated  that  she 
could  not,  without  peril,  owing  to  her  posi- 
tion on  the  trestle  and  the  length  and  height 
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of  the  trestle,  get  off  the  trestle  In  time  to 
escape  the  train  moving  as  it  was,  and  that 
the  defendant's  servants  In  charge  of  the  en- 
gine could,  by  the  exercise  of  ordinary  care, 
have  stopped  the  train,  and  avoided  the  ac- 
cident, after  seeing  the  plaintiff  In  a  place 
of  peril  on  the  trestle,  or  after  they  should 
have  seen  her  and  failed  to  do  so,  and  the 
plaintiff  was  injured  thereby,  they  should  an- 
swer the  first  issue  *Yes.' "  "It  was  not  the 
duty  of  defendant,  through  its  engineer,  to 
lessen  the  speed  of  its  train  as  it  approached 
the  trestle,  until  he  had  reasonable  grounds 
to  believe  that  the  female  plaintiff  was  on 
the  trestle,  and  not  capable  of  caring  for  her- 
self; and  that  If  the  Jury  find  that  as  soon 
as  the  engineer  discovered,  or  by  the  exer- 
cise of  ordinary  care  could  have  discovered, 
that  the  female  plaintiff  was  upon  the  trestle, 
and  in  a  place  of  danger,  he  did  all  in  his 
power  to  stop  the  train,  they  will  answer  the 
first  issue  'No'  and  the  third  issue  'No.*" 
"If  the  engineer  saw  the  female  plaintiff 
while  upon  the  track,  and  not  upon  the  tres- 
tle, of  defendant,  walking  in  front  of  the 
engine,  which  was  moving;  he  had  the  right 
to  assume  she  would  get  off  the  track,  and 
take  care  of  herself  up  to  the  last  moment, 
and  it  would  not  be  his  duty  to  slack  the 
speed  or  stop  the  train  until  he  had  reason 
to  believe  she  was  upon  the  trestle;  and,  if 
the  female  plaintiff  was  injured  under  such 
circumstances,  the  law  will  impute  it  to  her 
own  negligence,  and  you  will  answer  the  first 
issue  'No*  and  the  third  issue  'No.' "  "If 
the  plaintiff  was  guilty  of  contributory  negli- 
gence, and  if  the  Jury  find  from  the  evidence 
that  the  defendant  could,  by  the  exercise  of 
ordinary  and  reasonable  care,  have  avoided 
the  injury,  and  failed  to  do  so,  and  had  the 
last  clear  chance  to  so  avoid  it,  then  the 
Jury  will  answer  the  third  Issue  'Yes.'" 
"Ton  must  be  governed  by  the  instructions 
applicable  to  the  third  issue,  which  have  al- 
ready beep  read,  Just  as  though  they  were 
now  reread."  All  these  instructions  were 
excepted  to  by  the  defendant  but  we  do  not 
see  how  any  of  such  exceptions  can  be  sus- 
tained under  our  long  and  unbroken  line  of 
authorities  from'  Gunter  v.  Wicker,  85  N.  G* 
310,  to  the  present  time.  The  principle  was 
fully  settled  at  least  as  far  back  as  Pickett 
V.  Railroad  Co.,  117  N.  C.  616,  23  S.  B.  264. 
30  L.  R.  A.  267,  63  Am.  St  Rep.  611,  where 
the  doctrine  Is  elaborately  discussed.  Among 
the  more  recent  cases  may  be  cited  Fulp  v. 
Railroad  Co.,  120  N.  C.  525,  27  S.  E.  74;  Mc- 
Lamb  V.  Railroad  Co.,  122  N.  O.  862,  ?9  S. 
E.  894;  Cox  v.  Railroad  Co.,  126  N.  C.  103, 
35  S.  E.  237;  Arrowood  v.  Railroad  Co.,  126 
N.  C.  629,  86  S.  B.  151.  The  defendant  ex- 
cepted to  the  submission  of  the  third  Issue, 
but  such  an  Issue  was  necessary  for  a  proper 
determination  of  the  case.  Its  form  was 
practically  suggested  by  this  court  In  Den- 
mark V.  Railroad  Co.,  107  N.  O.  185,  189,  12 
S.  E.  54,  and  has  since  been  repeatedly  ap- 
proved, expressly  so  in  Cox  v.  Railroad  Co., 
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126  N.  0.  103,  35  a.  B.  237.  It  is  In  almost 
the  exact  words  used  by  Lord  Campbell  in 
Dowell  V.  Navigation  Co.,  5  BL  &  BL  195  (85 
B.  C.  L.),  quoted  with  approval  in  the  leading 
case  of  Tuff  v.  Warman,  89  E.  C.  L.  739,  756» 
where  he  says:  "In  some  cases  there  may 
have  been  negligence  on  the  part  of  the 
plaintiff  remotely  connected  with  the  acci- 
dent and  in  those  cases  the  question  arises 
whether  the  defendant  by  the  exercise  of  or- 
dinary care  and  skill,  might  have  avoided  the 
accident  notwithstanding  the  negligence  of 
the  plaintiff;  as  in  the  oft-quoted  donkey 
case,  Davies  v.  Mann.  There,  although  with- 
out the  negligence  of  the  plaintiff  the  acci- 
dent could  not  have  happened,  the  negli- 
gence is  not  supposed  to  have  contributed  to 
the  accident  within  the  rule  upon  this  sub- 
ject." The  case  therein  cited  (Davies  v. 
Mann,  10  Mees.  &  W.  545)  in  which  the 
plaintiff's  immortal  donkey,  by  its  death,  es- 
tablished a  great  principle,  and  left  a  world- 
known  name,  is  regarded  as  the  origin  of  the 
rule.  The  plaintiff  fettered  the  ftont  feet  of 
his  donkey,  and  turned  him  Into  a  public 
highway  to  graze.  The  defendant's  wagon, 
coming  down  a  slight  descent  at  a  "smart- 
ish" paqe,  ran  against  the  donkey,  and 
knocked  it  down,  the  wheels  of  the  wagon 
passing  over  It  The  poor  brute  meekly  clos- 
ed its  wearied  eyes  and  gave  up  the  ghost 
an  apparently  immortal  spirit  that  has  long 
since  put  Banquo's  ghost  to  shame.  From 
such  a  humble  beginning  arose  the  great  doc- 
trine of  the  "last,  clear  chance."  In  that 
case  Lord  Abinger,  C.  B.,  says:  "The  defend- 
ant has  not  denied  that  the  ass  was  lawfully 
in  the  highway,  and  therefore  we  must  as- 
sume it  to  have  been  lawfully  there.  But 
even  were  it  otherwise,  it  would  have  made 
no  difference,  for  as  the  defendant  might  by 
proper  care,  have  avoided  injuring  the  ani- 
mal, and  did  not  he  is  liable  for  the  conse- 
quences of  his  negligence,  though  the  animal 
might  have  been  Improperly  there."  Again, 
Parke,  B.,  says:  "Although*  the  ass  may 
have  been  wrongfully  there,  still  the  defend- 
ant was  bound' to  go  along  the  road  at  such 
a  pace  as  would  be  likely  to  prevent  mischief. 
Were  this  not  so,  a  man  might  Justify  the 
driving  over  goods  left  on  the  public  high- 
'way,  or  even  over  a  man  lying  asleep  there, 
or  the  purposely  running  against  a  carriage 
going  on  the  wrong  side  of  the  road."  It  is 
Impossible  to  follow  this  case  through  Its 
thousands  of  citations  in  nearly  every  Juris- 
diction subject  to  Anglo-American  Jurlspru 
deuce.  The  supreme  court  of  the  United 
States,  In  Railroad  Co.  v.  Ives,  144  U.  S.  408, 
12  Sup.  Ct.  679,  36  L.  Ed.  485,  thus  lays 
down  the  doctrine  of  contributory  negligence 
as  modified  by  tliat  of  the  last  clear  chance: 
"Although  the  defendant's  negligence  may 
have  been  the  primary  cause  of  the  injury 
complained  of,  yet  an  action  for  such  injury 
cannot  be  maintained  if  the  proximate  and 
immediate  cause  of  the  injury  can  be  tracp 
to  the  want  of  ordinary  care  and  caution 
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the  person  injured,  subject  to  this  qualifi- 
cation, which  has  grown  up  in  recent  years 
(having  been  first  enunciated  in  Davles  r. 
Mann,  10  Mees.  &  W.  546):  that  the  contribu- 
tory negligence  of  the  party  injured  will  not 
defeat  the  action  if  it  be  shown  that  the  de- 
fendant might,  by  the  exercise  of  reasonable 
care  and  prudence,  have  avoided  the  conse- 
quences of  the  Injured  party's  negligence." 
The  doctrine  was  distinctly  adopted  in  this 
state  in  Gunter  v.  Wicker,  85  N.  0.  310, 
where  the  court  says  with  approval:  "The 
rule  Is  thus  laid  down  by  a  recent  author: 
'Notwithstanding  the  previous  negligence  of 
the  plaintifT,  if,  at  the  time  wlien  the  injury 
waa  committed,  It  might  have  been  avoided 
by  the  exercise  of  reasonable  care  and  pru- 
dence on  the  part  of  the  defendant,  an  ac- 
tion will  lie  for  damages;'  '*  citing  Davies  v. 
Mann.  The  rule  thus  laid  down  has  ever 
since  met  the  uniform  approval  of  this 
court,  and  is  too  well  established  to  be  the 
further  subject  of  controversy.  A  large  ma- 
jority of  text  writers  sustain  the  rule.  It  Is 
true,  one  or  two  criticise  it  with  more  or  less 
severity,  but  they  are  no  match  for  the  aven- 
ging ghost  of  Davies*  donkey. 

The  origin  of  the  doctrine  of  contributory 
negligence  Is  generally  ascribed  to  the  case 
of  Butterfield  v.  Forrester,  11  East,  60. 
There  the  defendant,  for  the  purpose  of  mak- 
ing some  repairs  to  his  house,  which  was 
close  by  the  roadside,  had  put  up  a  pole 
across  this  part  of  the  road,  a  free  passage 
being  left  by  another  branch  or  street  in  the 
same  direction.  The  plaintiff,  about  candle 
light,  but  while  there  was  yet  light  enough 
left  to  discern  the  obstruction  at  100  yards 
distance,  while  riding  very  rapidly,  rode 
against  the  pole,  and  was  thrown  and  badly 
hurt  The  court  directed  a  Jury  that,  "If  a 
person  riding  with  reasonable  and  ordinary 
care  could  have  seen  and  avoided  the  ob- 
struction, and  if  they  were  satisfied  that  the 
plaintiff  was  riding  along  the  street  ex- 
tremely hard,  and  without  ordinary  care, 
they  should  find  a  verdict  for  the  defend- 
ant*' This  charge  was  sustained  on  appeal. 
Two  things  are  noticeable  in  this  case.  The 
active  negligence  was  that  of  the  plaintiff, 
who  alone  had  the  last  clear  chance;  and  in 
spite  of  the  fact  that  the  testimony  was 
apparently  uncontradicted,  the  question  was 
submitted  to  the  Jury.  This  doctrine,  thus 
first  enunciated  in  a  most  reasonable  form, 
was  soon  carried  beyond  what  could  ever 
have  been  contemplated  by  the  original  case. 
Some  courts  went  so  far  as  to  say  that  the 
plaintiff  could  not  recover  if  he  was  in  the 
slightest  degree  negligent  no  matter  how 
gross  might  be  the  negligence  of  the  de- 
fendant; and  that  the  plaintiff  must  not  only 
prove  the  negligence  of  the  defendant  but 
must  also  affirmatively  disprove  any  negli- 
gence on  his  part  Carried  to  such  extremes, 
the  doctrine  finally  became  a  burden  upon 
the  Judicial  conscience  of  the  age,  especially 


where  human  life  was  concerned;  and  hence 
the  prompt  and  general  approval  given  to 
the  case  of  Davies  v.  Mann.  This  latter 
case,  though  a  modification  to  a  greater  or 
less  extent  of  many  cases  professedly  based 
upon  Butterfield  v.  Forrester,  was  not  in 
substantial  confiict  with  that  case  itself,  but 
rather  a  just  extension  of  its  underlying 
principles. 

As  we  find  no  error  in  the  Charge,  which 
was  based  on  evidence  tending  to  prove  ev- 
ery contention  of  the  plaintiff,  the  Judgment 
is  affirmed. 

BRAY  ▼.  CITY  COUNCIL  OF  FLORENOB. 

(Supreme  Court  of  Sooth  Carolina.     Oct    7, 

1901.) 

CONSTITUTIONAL     AMBNDMBNT— OONSTRUO- 
TIPN— MUNICIPAL.   BONDS— IBLiBG- 
TION— REGISTRATION. 

1.  February  10,  1900,  a  joint  resolution  pro- 
posed an  amendment  to  article  8^  {  7,  of  the 
constitution,  and  also  provided  that  the  limita- 
tion in  such  amendment  as  to  manicipal  bonds, 
and  in  article  4,  §  5,  should  not  apply  to  bond- 
ed indebtedness  of  certain  cities.  Act  Feb.  8, 
1901,  ratified  the  amendment  as  to  article  8, 
f  7.  but  set  forth  that  the  reference  to  article 
4,  S  C^i  of  the  constitution,  was  erroneous,  in 
that  it  did  not  apply  to  bonds,  but  the  article 
in  question  should  have  been  article  10.  Held^ 
that  the  legislature  has  no  power  to  change  the 
terms  of  tne  joint  resolution  so  as  to  express 
the  evident  intent  of  the  lawmakers,  and  sub- 
stitute article  10  for  article  4,  but  that  the 
other  portion  of  the  amendment  is  operative 
without  reference  to  such  article. 

2.  Where  one  section  of  the  constitution  is 
so  amended  as  to  be  repugnant  to  the  original 
section  of  the  constitution,  such  original  sec- 
tion is  repealed. 

3.  Const,  art  2,  S§  12,  18,  provide  for  the 
registration  of  voters,  and  that,  at  an  election 
in  an^  municipal  corporation  to  determine  the 
question  of  bonding  the  same,  all  electors 
qualified  under  section  12  shall  be  allowed  to 
vote.  Act  March  5,  1896.  provided  for  the 
registration  of  electors  of  a  city,  and  for 
the  appointment  of  a  register  of  electors  90 
days  before  the  holding  of  a  regular  election. 
Act  March  9,  1896,  authorised  special  electiona 
in  incorporated  cities  or  towns  for  the  purpose 
of  issuing  bonds,  and  provided  that  such  elect- 
ors shall  be  entitled  to  vote  as  are  qualified 
under  article  2,  f  13,  of  the  constitution,  field, 
that  it  was  not  intended  to  require  registra- 
tion for  all  special  municipal  elections,  but 
that  registration  for  the  general  municipal 
election  prior  to  the  special  election  was  sufll- 
dent. 

4.  Act  March  9,  1896,  f  1,  as  amended  by 
Acts  Feb.  11,  1897,  and  March  2,  1897,  pro- 
vides that  the  bonded  indebtedness  of  any  city 
shall  never  exceed  8  per  cent,  of  the  assessed 
value  of  the  taxable  property  therein.  This 
limitation  is  in  the  exact  language  of  the  con- 
stitution, and  fixes  no  other  constitutional  lim- 
itation at  the  time  of  the  passage  of  the  act. 
Held  not  to  prevent  the  issuing  of  a  bonded 
iudebtedness  in  excess  of  such  limitation  by  a 
city  or  town,  as  permitted  bv  the  amendment 
of  the  constitution  under  the  joint  resolution  of 
ITebruary  19,  1900. 

Petition  of  Charles  D.  Bray  for  a  writ  oi 
injunction  against  W.  H.  Malloy  and  others, 
constituting  the  city  council  of  the  city  of 
Florence.    Dismissed. 
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S.  W.  G.  Shipp.  for  petitioner.  Walter  H. 
Wells,  Geo.  8.  Legare,  and  Mr.  ^oore,  for  de- 
fendants. 

PBR  CURIAM.  This  was  an  application  to 
this  court,  In  the  exercise  of  Its  original  Juris- 
diction, for  an  Injunction  to  restrain  the  city 
council  of  Florence  trom  issuing  the  bonds 
mentioned  in  the  petition.  After  due  consid- 
eration this  court  has  reached  the  conclusion 
that  the  said  city  council  has  full  power  to 
issue  the  bonds  in  question.  It  is  therefore 
ordered  that  the  temporary  injunction  here- 
tofore granted  be  dissolved,  and  that  the  peti- 
tion be  dismissed.  The  reasons  for  this  con- 
clusion will  be  given  in  an  opinion  hereafter 
to  be  filed. 

(Oct  25,  190L) 

GART,  A.  J.  This  is  a  petition  addressed 
to  the  supreme  court,  In  the  exercise  of  its 
original  Jurisdiction,  to  enjoin  the  respond- 
ents from  issuing  and  delivering  the  bonds 
therein  mentioned.  The  facts  alleged  in  the 
petition  and  admitted  in  the  return  of  the 
respondents  are  thus  briefly  stated  by  the  pe- 
titioner's  attorney:  •'The  petitioner,  Chas.- 
D.  Bray,  is  a  resident  citizen  and  taxpayer 
of  the  city  6f  Florence,  as  shown  by  the  tax 
books  thereof,  and  is  a  qualified  elector  there- 
in. The  city  of  Florence  is  a  mi^nicipal  cor- 
poration under  the  laws  of  the  state,  and  the 
respondents  are  the  duly  "qualified  mayor  and 
aldermen,  constituting  the  city  council.  The 
assessed  value  of  the  taxable  property  in  said 
city,  as  shown  by  the  tax  books,  is  $1,136,340, 
and  the  present  bonded  indebtedness  of  the 
city  is  $53,500,  being  a  fraction  less  than 
&ye  per  cent,  of  the  assessed  value  of  the  tax- 
able property  therein.  Upon  a  petition  duly 
filed  by  a  majority  of  the  freeholders  of  the 
city,  praying  for  a  special  election  to  deter- 
mine whether  the  city  should  issue  coupon 
bonds  to  the  amount  of  $40,000  for  the  pur- 
pose of  purchasing,  owning,  and  operating  a 
plant  for  waterworks  In  said  city,  the  city 
council,  by  resolution,  ordered  an  election  to 
be  held  on  June  4,  1001,  submitting  to  the 
qualified  electors  of  the  city  the  following 
question:  'Shall  the  city  of  Florence  issue 
coupon  bonds  in  the  sum  of  $40,000,  bearing 
interest  from  date  at  a  rate  not  to  exceed  six 
per  cent  per  annum,  payable  in  legal  tender 
money  of  the  United  States,  forty  years  after 
date,  with  the  privilege  of  redemption  after 
twenty  years  from  date,  to  meet  cost  of  a 
plant  for  waterworlcs  to  be  owned  by  the  city 
of  Florence?'  Due  notice  of  the  election  was 
published  for  the  time  required  by  law  prior 
to  holding  said  election.  No  special  registra- 
tion of  the  voters  was  had  for  this  special 
election,  but  the  registration  of  voters  made 
for  the  general  election  held,  on  May  2,  1901, 
was  used  for  the  special  election  of  June  4th. 
A  majority  of  those  voting  at  the  special  elec- 
tion voted  in  favor  of  Issuing  said  bonds, 
and  the  result  of  the  eleption  was  so  declared 
by  the  city  council.    The  city  council  were 


prepared  to  issue  said  bonds,  and  to  deliver 
the  same  over  to  the  board  of  commissioners 
of  public  works  of  the  city  who  were  elected 
at  said  special  election,  but  were  restrained 
by  order  of  the  chief  Justice.  The  issuance 
of  $40,000  In  bonds  in  addition  to  the  present 
bonded  indebtedness  of  the  city  would  make 
said  bonded  indebtedness  $93,500,  being  over 
eight  per  cent  of  the  assessed  value  of  the 
taxable  property  in  the  city  as  shown  by  the 
tax  books."  The  petition  alleges  that  the  city 
council  of  the  city  of  Florence  was  without 
authority  to  issue  said  bonds  for  the  follow- 
ing reasons:  "(a)  Because  the  issuance  of 
$40,000  in  bonds  of  said  city  in  addition  to 
the  present  bonded  indebtedness  of  said  city 
would  make  the  bonded  indebtedness  of  the 
city  of  Florence  $93,500,  being  more  than 
eight  per  centum  of  the  present  assessed 
value  of  the  taxable  property  in  said  city,  as 
appears  from  the  tax  hooks  thereof,  and  the 
same  thereby  contravenes  article  8»  {  7,  and 
article  10,  §  5,  of  the  constitution  of  this 
state,  and  also  the  proviso  of  section  1  of 
an  act  of  the  general  assembly  approved 
March  9,  1896»  entiUed  'An  act  to  authorize 
special  elections  in  any  Incorporate  city  or 
town  of  this  state  for  the  purpose  of  issuing 
bonds  'for  corporate  purposes'  (22  St  at 
Larger  p.  88),  and  the  proviso  of  acts  amend- 
ed thereto,  approved  February  11,  1897,  and 
March  2,  1897;  the  said  provisos  to  said  acts 
being  as  follows:  'Provided,  that  the  aggre- 
gate bonded  Indebtedness  of  any  city  or  town 
shall  never  exceed  eight  per  centum  of  the 
assessed  value  of  the  taxable  property  there- 
in' (22  St  at  Large,  pp.  411»  453).  (b)  Be- 
cause there  was  no  registration  of  the  voters 
of  said  city  provided  for  before  said  election, 
in  accordance  with  article  2,  $  12,  of  the  con- 
stitution of  this  state,  but  the  registration  of 
the  voters  registered  for  the  general  mu- 
nicipal election  held  on  May  2, 1901,  was  used 
for  the  election  for  bonds  held  on  June  4, 
lOOl." 

We  will  first  consider  the  question  whether 
the  Issuance  of  $40,000  in  bonds  in  addition  to 
the  present  bonded  indebtedness  of  the  city, 
which  would  make  the  said  bonded  indebted- 
ness more  than  8  per  cent  of  the  value  of 
the  taxable  property  therein,  would  contra- 
vene article  8^  §  7,  and  article  10,  §  5,  of  the 
constitution.  Section  7,  art  8,  of  the  consti- 
tution, provides  that  "no  city  or  town  in  this 
state  shall  hereafter  incur  any  bonded  debt 
which  including  existing  bonded  indebtedness 
shall  exceed  eight  per  centum  of  the  assessed 
value  of  the  taxable  property  therein. 
♦  •  ♦"  Section  5,  art  10,  of  the  constitu- 
tion, contains  the  following  provisions:  "The 
bonded  debt  of  any  county,  township,  school 
district  municipal  corporation  or  political  di- 
vision or  subdivision  of  this  state  shall  never 
exceed  eight  per  centum  of  the  assessed  value 
of  all  the  taxable  property  therein.  And  no 
county,  township,  municipal  corporation  or 
other  political  subdivisioa  of  this  state  shall 
hereafter  be  authorized  to  increase  its  bond- 
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ed  Indebtedness  if  at  the  time  of  any  pro- 
posed increase  thereof  the  aggregate  amount 
of  its  ahready  existing  bonded  debt  amounts 
to  eight  per  centum  of  the  value  of  all  tax- 
able property  therein  ascertained  by  the  valu- 
ation for  state  taxation."  In  1900  the  follow- 
ing Joint  resolution  was  adopted: 


M 


A  Joint  resolution  proposing  to  amend  sec 
7,  art  VIIIm  of  the  constitution,  relating 
to  municipal  bonded  indebtedness. 

"Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  South  Carolina, 
that  the  following  amendment  to  sec.  7,  of 
art  VIII.,  of  the  constitution  be  agreed  to: 
Add  at  the  end  thereof  the  following  words: 
Provided,  that  the  limitation  imt>08ed  by 
this  section  and  by  sec.  6,  art  IV.,  of  this 
constitution  shall  not  apply  to  bonded  in- 
debtedness incurred  by  the  cities  of  Colum- 
bia, Rock  Hill,  Charleston  and  Florence, 
where  the  proceeds  of  said  bonds  are  ap- 
plied solely  for  the  purchase,  establishment, 
maintenance  or  increase  of  water  worlds 
plant  or  sewerage  system;  and  by  the  city 
of  Georgetown,  when  the  proceeds  of  said 
bonds  are  applied  solely  for  the  purchase, 
establishment,  maintenance  or  increase  of 
water  works  plant  or  sewerage  system,  gas 
and  electric  light  plants,  where  the  ^itire 
revenue  arising  from  the  operation  of  such 
plants  or  systems  shall  be  devoted  solely  and 
exclusively  to  the  maintenance  and  operar 
tion  of  the  same;  and  where  the  question 
of  incurring  such  indebtedness  is  submitted 
to  the  freeholders  and  qualified  voters  ol 
such  municipality  as  provided  in  the  consti- 
tution upon  the  question  of  other  bonded 
indebtedness. 

"Approved  the  19th  day  of  February,  A« 
D.  1900."    28  St  at  Jjarge,  p.  670. 

In  1901  the  following  act  was  passed  (23 
St  at  Large,  p.  616): 

"An  act  to  ratify  the  amendment  to  sec  7« 
art  YIII.,  of  the  constitution,  relating  to 
municipal  bonded  Indebtedness. 
"Whereas  the  general  assembly  did,  by 
Joint  resolution,  approved  February  19,  1900, 
submit  to  the  qualified  electors  of  the  state, 
at  the  general  election  next  thereafter,  an 
amendment  to  sec.  7,  of  art  VIII.,  of  the 
constitution  of  the  state  of  South  Carolina* 
by  adding  thereto  a  clause  providing  that 
the  limitation  imposed  by  said  sec.  7,  art 
VIII..  and  by  sec.  6,  art  IV.,  of  said  con- 
stitution (art.  IV.  In  said  Joint  resolution 
being  inadvertently  written  for  art  X.,  and 
hereinafter  designated  as  art  IV.,  instead 
of  art  X.,  so  as  to  conform  to  the  amend- 
ment as  proposed  and  voted  on),  should  not 
apply  to  bonded  indebtedness  Incurred  by 
the  cities  of  Columbia,  Rock  Hill,  Charles- 
ton, Florence  and  Georgetown,  when  the 
proceeds  of  said  bonds  are  applied  to  cer- 
tain purposes:  And  whereas  a  majority  of 
the  electors  qualified  to  vote  for  members 
of  the  g^ieral  aaaembly,  voting  thereon  at 


the  general  election  next  sucoeedin^  the 
passage  of  the  said  Joint  resolution,  did  vote 
in  favor  of  said  amendment 

"Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  South  Carolina,  that 
the  amendment  to  sec.  7,  of  art  VIII.,  sub- 
mitted by  the  last  geneial  assembly  to  the 
qualified  electora  of  the  state  at  the  genonl 
election  next  thereafter,  and  upon  which  a 
majority  of  the  electors  qualified  to  vote  for 
the  members  of  the  general  assembly,  vot- 
ing thereon  at  the  last  past  general  election, 
voted  in  favor  thereof,  be,  and  the  same  la 
hereby,  ratified  and  made  a  part  of  the  con- 
stitution of  the  state  of  South  Carolina: 
that  the  said  amendment'  so  made  a  part 
of    the    said    constitution    Is    as    fbllovrs: 

"Approved  the  8th  day  of  February,  A.  D. 
1901." 

Section  5,  art.  4,  of  the  constitution,  only 
refers  to  the  office  of  lieutenant  governor, 
and  does  not  relate  to  bonded  Indebtedness. 
While  it  is  manifest  that  the  Joint  resolu- 
tion of  1900  did  not  intend  to  refer  to  the 
laat-mentioned  section,  nevertheless  it  is 
beyond  the  power  of  the  court,  to  declare 
that  the  intention  was  to  insert  section  5 
of  article  10,  Instead  of  said  section.  In 
State  V.  Hagood,  18  S.  C.  46,  it  is  said: 
"It  cannot  be  claimed  that  the  court  can 
restate  the  language  of  an  act  to  make  it 
agree  with  some  possible  conclusion  as  to 
Its  intention,  as  affecting  the  subject-mat- 
ter of  the  act.  The  language  declaring  the 
intent  of  an  act  is  as  mudi  beyond  our 
power  as  the  subject  to  which  that  decla- 
ration relates,  and  it  would  violate  the  prin- 
ciples of  law  to  change  the  phraseology  of 
a  statute  to  make  it  conform  to  the  asswned 
purpose  of  the  lawgiver  in  any  other  way 
than  as  warranted  by  the  rules  of  construc- 
tion.^* Mr.  Cooley,  in  his  Constitutional 
Limitations  (page  71),  says:  "That  which 
the  words  declare  is  the  meaning  of  the  in- 
strument, and  neither  courts  nor  legislatures 
have  a  right  to  add  to  or  take  away  from 
the  meaning.*'  As  section  5  of  article  4  does 
not  impose  a  limitation  upon  the  power  of 
a  municipality  to  contract  a  bonded  debt 
that  portion  of  the  Joint  resolution  is  inop- 
erative and  of  no  effect  This,  however, 
does  not  render  nuU  and  void  the  other  pro- 
visions of  the  Joint  resolution.  It  is  true, 
the  legislature,  In  the  act  of  1901,  declares 
that  "art  IV.,"  mentioned  In  the  Joint  reso- 
lution, was  Inadvertentiy  written  for  "art 
X.,"  but  the  legislature  had  no  greatar  pow- 
er than  the  court  to  change  the  language 
of  the  Joint  resolution  under  which  the 
amendment  was  submitted  to  the  people, 
after  such  election.  Section  1,  art  16,  of 
the  constitution,  is  as  follows:  "Section  1. 
Any  amendment  or  amendments  to  this  con- 
stitution may  be  proposed  In  the  s^iate  or 
house  of  representatives.  If  the  same  be 
agreed  to   by  two-thirds  of  the   members 
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elected  to  each  house,  such  amendment  or 
amendments  shall  be  entered  on  the  Jour- 
nals respectively,  with  the  yeas  and  nays 
taken  thereon*  and  the  same  shall  be  sub- 
mitted to  the  Qualified  electors  of  the  state 
at  the  next  general  election  thereafter  for 
representatives;  and  if  a  majority  of  the 
Sectors  qualified  to  vote  for  members  of  the 
general  assembly,  voting  thereon,  shall  vote 
In  favor  of  such  amendment  or  amendments, 
and  a  majority  of  each  branch  of  the  next 
general  assembly  shall,  after  such  an  elec- 
tion and  before  another,  ratify  the  same 
amendment  or  amendments  by  yeas  and 
nays,  the  same  shall  become  part  of  the 
constitution:  provided,  that  such  amend- 
ment or  amendments  shall  have  been  read 
three  times,  on  three  several  days,  in  each 
house/'  After  the  amendment  had  been 
submitted  to  the  people,  and  a  majority  of 
the  qualified  electors  had  voted  in  favor  of 
its  adoption,  the  only  action  which  the  gen- 
eral assembly  had  the  power  to  take  in  re- 
gard to  'it  was  to  determine  whether  it 
should  be  ratified  in  the  manner  provided 
by  the  constitution.  Section  5  of  article  10 
must  be  construed  as  if  it  had  not  been 
mentioned  in  the  act  of  1901. 
'  We  are  therefore  confronted  on  the  one 
hand  with  section  5  ot  article  10,  providing 
that  the  bonded  debt  of  a  municipality  shall 
never  exceed  8  per  centum  of  the  assessed 
value  of  all  the  taxable  property  therein, 
and  on  the  other  hand  with  the  amendment 
as  a  proviso  to  section  7  of  article  8,  that 
the  litnitatlon  imposed  by  the  last-mentioned 
section  shall  not  apply  to  bonded  indebted- 
ness of  the  city  of.  Florence,  where  the  pro- 
ceeds of  said  bonds  are  applied  as  therein 
required.  The  amendment  was  adopted  sub- 
sequently to  section  5  of  article  10,  and,  as 
they  are  irreconcilably  repugnant  to  each 
other,  section  5  of  article  10  must  give  place 
to  the  amendment  in  so  far  as  it  is  incon- 
sistent with  it.  It  is  by  necessary  implica- 
tion repealed  to  that  extent.  People  v.  An- 
«le,  109  N.  T.  564,  17  N.  B.  413,  in  which 
the  court  says:  "It  is  a  primary  rule  of 
construction  that  statutes  must  be  so  inter- 
preted as  to  give  effect  to  every  part  there- 
of, and  leave  each  part  some  ofiice  to  per^ 
form;  and  any  construction  which  deprives 
any  part  of  a  statute  of  effect  and  meaning, 
when  it  is  susceptible  of  another  interpre- 
tation, is  wholly  without  support  from  any 
authority.  It  is  also  a  familiar  rule  of  con- 
struction that  if  there  be  any  repugnancy 
between  an  amended  statute  or  law  and  the 
original,  which  cannot  be  so  construed  as 
to  leave  them  both  to  stand,  and  each  have 
a  legitimate  office  to  perform,  the  original 
-enactment  must  be  deemed  to  have  been  re- 
pealed by  the  later  expression  of  the  legis- 
lative wilL  Railway  Co.  v.  Anderson,  3 
Abb.  N.  C.  434,  458;  Harrington  v.  Trustees, 
10  Wend.  547.  These  rules  apply  as  well  to 
the  interpretation  of  constitutions  as  of  stat- 
utes."   lliis  case  is  cited  in  the  note  to  Coo- 


ley,  Const  Lim.  p.  78;  also  in  the  note  t» 
6  Am.  &  Eng.  Enc.  Law,  p.  92. 

We  will  next  consider  whether  the  dty 
council  was  without  power  to  issue  the 
bonds,  by  reason  of  the  fact  that  there  was 
no  registration  of  the  voters  of  said  city  pro- 
vided for  before  said  election;  the  registra- 
tion of  the  voters  registered  for  the  general 
municipal  election  held  on  2d  May,  1901,  be- 
ing used  for  the  election  for  bonds  held  on 
4th  June,  1901.  Sections  12,  13,  art.  2,  of 
the  constitution,  are  as  follows: 

"Sec.  12.  Electors  In  municipal  elections 
shall  possess  the  qualifications  and  be  sub- 
ject to  the  disqualifications  herein  prescribed. 
The  production  of  a  certificate  of  registration 
from  the  registration  officers  of  the  coimty 
as  an  elector  at  a  precinct  included  in  the  In- 
corporated city  or  town  in  which  the  voter 
desires  to  vote,  is  declared  a  condition  pre- 
requisite to  his  obtaining  a  certificate  of  reg- 
istration for  municipal  elections;  and  in  ad- 
dition he  must  have  been  a  resident  within 
the  incorporated  limits  at  least  four  months 
before  the  election,  and  have  paid  all  taxes 
due  and  collectible  for  the  preceding  fiscal 
year.  The  general  assembly  shall  provide 
for  the  registration  of  all  voters  before  each 
election  in  municipalities:  provided,  that 
nothing  herein  contained  shall  apply  to  any 
municipal  election  which  may  be  held  prior 
to  the  general  election  of  the  year  1896. 

"Sec.  13.  In  authorizing  a  special  election 
In  any  Incorporated  city  or  town  In  this  state 
for  the  purpose  of  bonding  the  same,  the  gen- 
eral assembly  shall  prescribe  as  a  condition 
precedent  to  the  holding  of  said  election  a 
petition  from  a  majority  of  the  freeholders  of 
said  city  or  town,  as  shown  by  Its  tax  books, 
and  at  such  elections  all  electors  of  such  city 
or  town  who  are  duly  qualified  for  voting  un- 
der sec.  12  of  this  article,  and  who  have  paid 
all  taxes,  state,  county  and  municipal,  for  the 
previous  year,  shall  be  allowed  to  vote;  and 
the  vote  of  the  majority  of  those  voting  in 
said  election  shall  be  necessary  to  authorize 
the  Issue  of  said  bonds.*' 

The  legislature  passed  an  act  (22  St.  at 
Large,  p.  33)  entitled  "An  act  to  provide  for 
the  registration  of  all  electors  In  this  state 
qualified  to  vote  in  state*  county,  municipal, 
congressional  and  presidential  elections/*  ap- 
proved March  5,  1896,  the  twenty-fourth  sec- 
tion of  i^hlch  is  as  follows: 

"Sec.  24.  Ninety  days  before  the  holding 
of  a  regular  election  In  any  Incorporated  city 
or  town  in  this  state  after  the  general  elec- 
tion of  1896,  the  mayor  or  Intendant  thereof 
Shan  appoint  one  discreet  individual  who  Is 
a  qualified  elector  of  such  municipality  as  su- 
pervisor of  registration  for  such  city  or  town, 
whose  duty  It  shall  be  to  register  all  qualified 
electors  within  the  limits  of  the  Incorporated 
city  or  town.  The  names  of  ail  qualified 
electors  of  such  municipality  shall  be  entered 
In  a  book  of  registration,  which  at  least  one 
week  before  the  election,  and  Immediately 
after  the  holding  of  the  election,  shall  be  filed 
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tn  the  office  of  the  derk  or  recorder  of  mich 
city  or  town,  and  shall  be  a  public  record 
open  to  the  inspection  of  any  citizen  at  all 
times.  Such  registration  shall  be  used  for  all 
special  elections  in  the  municipality  until 
ninety  days  preceding  the  next  regular  elec- 
tion." 

The  legislature  also  passed  an  act  (22  St 
at  Large,  p.  88)  entitled  "An  act  to  authorize 
special  Sections  In  any  incorporated  city  or 
town  in  this  state  for  the  purpose  of  issuing 
bonds  for  corporate  purposes,"  which  was  ap- 
proved March  9,  1896,  and  contains  the  fol- 
lowing provisions: 

''Section  1.  *  *  ^  That  it  shall  be  the 
duty  of  the  municipal  authorities  of  any  In- 
corporated city  or  town  of  this  state,  upon 
the  petition  of  a  majority  of  the  freeholders 
of  said  city  or  town  as  shown  by  Its  tax 
books,  to  order  a  special  election  in  any  such 
city  or  town  for  the  purpose  of  issuing  bonds 
for  any  corporate  purpose  set  forth  in  said 
petition:  provided,  that  the  aggregate  bonded 
Indebtedness  of  any  city  or  town  shall  never 
exceed  eight  per  centum  of  the  assessed  value 
of  the  taxable  property  therein. 

"Sec.  2.  After  the  general  election  of  the 
year  1896,  such  persons  shall  be  entitled  to 
vote  at  any  such  special  election  as  are  quail- 
fled  under  sec.  13,  art  II.,  of  the  constitu- 
tion of  1895  of  this  state.    •    •    ♦" 

When  sections  12  and  13  of  article  2  are 
construed  together,  it  is  evident  that  it  was 
not  the  intention  to  require  registration  of 
the  voters  before  each  special  election  in  mu- 
uicipalities.  The  foregoing  acts  show  that 
the  legislature  did  not  construe  the  constitu- 
tion as  requiring  registration  before  a  special 
election  could  be  held,  and  the  construction 
of  the  constitution,  as  shown  by  the  acts, 
would  be  entitled  to  much  consideration  if 
the  question  was  doubtful,  as  many  of  the 
members  of  the  legislature  that  passed  those 
acts  were  also  members  of  the  constitutional 
convention.  State  v.  McAllister  (Tex.  Sup.) 
81  S.  W.  187,  28  L.  R.  A.  523. 

We  will  lastly  consider  whether  the  issu- 
ance of  the  bonds  would  be  null  and  void  by 
reason  of  the  proviso  In  section  1  of  the  act 
of  March  9,  1896,  hereinbefore  mentioned, 
and  the  provisos  in  the  acts  amendatory 
thereof,  approved  February  11,  1897,  and 
March  2,  1897.  which  is  as  follows:  "Pro- 
vided, that  the  aggregate  bonded  indebted- 
ness of  any  city  or  toWn  shall  never  exceed 
eight  per  centum  of  the  assessed  value  of  the 
taxable  property  therein.*'  It  Is  contended  by 
the  petitioner  tiiat  the  legislature,  having  the 
power  to  limit  the  right  of  a  municipality  to 
incur  a  bonded  Indebtedness  to  any  amount 
not  prohibited  by  the  constitution,  has  Im- 
posed as  a  limitation  that  this  indebtedness 
shall  not  exceed  8  per  centum  of  the  assessed 
value  of  the  taxable  property  therein:  that  al- 
though the  general  assembly  had  the  power, 
after  the  amendment  to  the  constitution  was 
ratified,  to  have  removed  the  limitation  im- 
posed by  the  proviso  in  said  acts,  It  neverthe- 


len  has  not  taken  aiicb  action;  and  that  tills 
limitation  is  still  of  force.  It  will  be  ob- 
served that  the  proviso  Is  in  the  exact  worda 
of  the  constitution,  and  fixes  no  other  limita- 
tion than  that  provided  by  the  constitution 
at  the  time  said  acta  were  passed.  When 
these  acts  are  construed  with  reference  to 
the  state  of  facts  existing  at  the  time  of  their 
passage,  it  will  be  seen  that  they  permitted 
cities  and  towns  to  incur  bonded  debts  to  the 
full  extent  mentioned  In  the  constitution. 
They  did  not  have  the  effect  of  limiting  the 
power  of  cities  and  towns  to  contract  such 
debts,  and  would  have  been  Just  as  effectual 
if  the  provisos  had  been  omitted.  They,  In 
effect,  declared  that  the  general  assembly 
was  then  satisfied  with  the  limitation  im- 
posed by  the  constitution,  and  the  provisos 
were  probably  inserted,  out  of  abundance  of 
caution,  to  prevent  the  acts  from  conflicting 
with  the  constitution,  and  to  Impress  upon 
the  cities  and  towns  that  they  must  not  at- 
tempt to  contract  bonded  dettfts  beyond  con- 
stitutional limits.  If,  after  the  amendment 
was  ratified,  the  general  assembly  had  de- 
Ared  to  impose  a  limitation  upon  the  power 
of  the  cities  therein  mentioned  to  Incur  bond- 
ed debts,  otherwise  than  therein  provided,  it 
was  necessary  to  enact  a  statute  to  that  ef- 
fect 

An  order  dismissing  the  petition,  and  stat- 
ing that  the  reasons  therefor  would  after- 
wards be  embodied  in  an  opinion,  has  already 
been  filed. 


(USN.  C.SU) 
STATE  V.  COUNCIL. 

(Supreme  Ck>urt  of  North  Carolina.    Feb.  Term, 

1901.) 

CRIMINAL  LAW  —  REHEARING  ^  PER  CURIAM 
DECISIONS-JUROR'S    OATH  —  PRESERVATION 

OF  ERRORS— ASSIGNMENTS. 

1.  Laws  1687,  c.  192,  §  3,  amending  (^de,  % 
962,  provides  that  on  affirmance  of  a  sentence 
for  a  capital  felony  the  clerk  of  the  supreme 
court,  when  the  decision  of  the  court  is  cer- 
tified down,  shall  send  a  duplicate  thereof  to 
the  governor,  who  shall  immediately  issue  his 
warrant  directing  the  execution  of  the  pris- 
oner, but  this  shall  not  deprive  the  governor  of 
the  power  to  pardon  or  reprieve  the  defendagt 
or  commute  the  sentence.  Laws  1887,  c.  41, 
and  supreme  court  rule  48  (27  S.  B.  'xi.)  re- 
(^uire  opinions  of  the  supreme  court  to  be  cer- 
tified down  on  the  first  Monday  in  each  month, 
provided  they  shall  have  been  on  file  10  days. 
Held,  that  the  supreme  court  cannot  grant  a 
rehearing  of  a  criminal  case  of  the  degree  of 
capital  felony  after  the  afiBrmance  of  the  trial 
court's  judgment  has  been  certified  down,  the 
remedy  then  being  by  application  to  the  gov- 
ernor. 

2.  Under  Laws  1893,  c.  370,  $  5,  prescribing 
that  the  supreme  court  justices  shall  not  be  re- 
quired to  write  their  opinions  except  in  cases 
in  which  they  deem  it  necessary,  a  person  con- 
victed of  a  capital  felony  was  not  prejudiced 
by  the  fact  that  the  supreme  court  rendered  a 
per  curiam  decision  affirming  the  conviction. 

3.  A  motion  for  a  new  trial  of  a  criminal 
case  for  newly-discovered  evidence  cannot  be 
heard  in  the  supreme  court 

4.  An  objection  that  a  juror  was  not  properly 
sworn  in  a  criminal  prosecution,  which  was  not 
raised  until  after  verdict,  will  not  be  consider- 
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ed,  whei'e  the  oath  was  administered  in  the 
presence  of  the  accused  and  his  attorney. 

5.  Where  the  affidavit  of  the  clerk  of  the 
court  showed  that  a  juror  was  sworn  in  the 
proper  manner,  and  tne  manner  of  his  oath 
taken  before  the  judge  afterwards  indicated 
the  same,  a  contention  that  the  juror  was  im- 
properly sworn  is  without  merit. 

6.  Where  there  was  no  finding  of  fact  by  the 
court  as  to  the  manner  in  which  a  juror's  oath 
was  taken,  an  objection  that  the  juror  was  im- 
properly sworn  cannot  be  reriewed. 

Douglas,  J.,  dissenting. 

Louis  Council  was  conyicted  of  a  felony, 
and  he  appeals.    Affirmed. 

T.  H.  Sutton  and  B.  K.  Bryan,  for  appel- 
lant. Brown  Shepherd,  N.  A.  Sinclair,  and 
the  Attorney  General,  for  the  State. 

PBB  CURIAM.    Judgment  affirmed. 

On  Petition  of  Prisoner  to  Behear. 

(Oct  29. 1901.) 

CLARK,  J.  The  attorney  general  movee 
to  dismiss  the  petition  to  rehear  on  the 
ground  that  by  the  uniform  practice  of  the 
court,  observed  from  its  beginning  till  now, 
petitions  to  rehear  are  not  allowable  in 
crin^inal  actions.  An  appeal  to  this  court  is 
a  right.  Not  so  as  to  a  petition  to  rehear 
(Hemdon  v.  Insurance  Oo.,  Ill  N.  C.  3^,  16 
&  E.  465.  18  L.  R.  A.  547;  Solomon  ▼.  Bates, 
118  N.  C.  321.  24  S.  B.  746),  which  is  an  ap- 
peal from  this  court  to  itself,  and  only  al- 
lowable ex  necessitate  when  there  is  no 
other  possible  relief  from  its  Judgment  In 
criminal  actions,  there  Is  the  fullest  power 
vested  in  the  executive,  not  only  to  relieve 
from  a  Judgment  of  this  court,  as  could  be 
done  by  us  upon  a  rehearing,  but  the  facts 
can  be  inquired  into  as  the  court  could  not 
do,  and  considerations  of  equity  and  of  mer- 
cy may  have  a  weight  which  cannot  be  pre- 
sented on  a  rehearing  in  a  court  In  State 
V.  Jones,  69  N.  C.  16  (for  murder),  it.  was 
held  that  this  court  had  no  power  to  rehear 
a  criminal  case,  Reade,  J.,  saying:  "Neither 
the  learned  counsel  for  the  prisoner  nor  the 
attorney  general  has  been  able  to  cite  any 
authority  showing  that  we  have  the  power 
to  rehear  the  case."  This  has  been  uni- 
formly followed  ever  since,  as  it  had  been 
up  to  that  time,  and  this  case  is  cited  in 
State  V.  Stames,  94  N.  C,  by  Smith,  C.  J., 
who  says  (page  982):  /*No  such  proposition 
in  reference  to  criminal  prosecutions  has 
ever  been  made»or  entertained,  so  far  as  our 
investigations  have  gone,  in  this  court.  The 
absence  of  a  precedent  (for  we  cannot  but 
suppose  such  application  would  have  been 
made  on  behalf  of  convicted  offenders  if  it 
had  been  supposed  that  a  power  to  grant 
them  resided  in  the  appellate  court)  is  strong 
confirmatory  evidence  of  what  the  law  was 
understood  to  be  by  the  profession."  The 
particular  point  before  the  court  in  State  v. 
Stames  was  the  motion  for  a  new  trial  for 
newly-discovered  evidence  in  the  supreme 
court  on  a  conviction  for  rape,  which  motion 


was  denied  in  the  language  above  dted,  and 
this  has  been  cited  as  authority  (State  v. 
Gooch,  94  N.  C.  1(X)8;  State  t.  Stames,  97 
N.  0.  423,  2  S.  B.  447;  State  T.  Rowe,  96  N. 
C.  630,  4  S.  B.  606)  and  has  been  observed, 
without  filing  an  opinion,  uniformly  since, 
both  as  to  new  trials,  for  newly-discovered 
evidence  and  rehearings,  both  of  which  are 
allowed  (but  with  certain  well-defined  re- 
strictions) in  civil  actions,  but  nev^  on  the 
criminal  side  of  the  docket  It  would,  in- 
deed, be  an  anomaly  if  the  court  cannot 
grant  a  new  trial  in  criminal  cases  for  new* 
ly-discovered  evidence,  but  could  grant  a 
rehearing.  That  the  practice  in  this  matter 
has  been  unbroken  for  nearly  100  years  is, 
of  itself,  as  the  court  has  already  observed, 
speaking  through  Mr.  Justice  Reade  and 
Chief  Justice  Smith,  a  strong  argument  why 
we  should  follow  the  precedents.  .  Petitions 
to  rehear  were  first  authorized,  in  the  pres* 
ent  terms  of  the  statute  at  least,  by  Rev. 
Code,  c.  33,  §  18.  As,  with  full  knowledge 
of  the  construction  placed  upon  that  provi- 
sion by  the  uniform  practice  of  the  court  and 
the  decision  In  State  v.  Jones,  supra,  it  was 
repeated  in  the  same  terms  In  the  Code,  S 
966,  it  is  clear  that  the  profession  and  the 
general  assembly  and  the  Ck>de  commission 
acquiesced  in  that  construction.  If,  howev- 
er, the  court  were  not  bound  by  a  century 
of  legislative  acquiescence  as  well  as  Judi- 
cial construction,  and  viewed  as  a  new  ques- 
tion, the  court  might  well  pause  before  as- 
suming a  Jurisdiction  over  the  strenuous  ap- 
plications of  defendants  in  criminal  actions 
after  the  highest  court  has  decided  against 
them.  It  is  the  concurrent  testimony  of  suc- 
cessive governors  that  such  applications 
have  been  the  most  troublesome  matters 
they  have  had  to  deal  with;  yet  they  have 
means  of  investigation  and  examination  and 
a  leisure  which  is  denied  to  this  court 
However,  legislation  has  now  clearly  depriv- 
ed us  of  the  power,  if  we  had  ever  pos- 
sessed it  of  granting  rehearings  in  criminal 
actions.  By  Laws  1887,  c.  192,  8  3,  amend- 
ing Code,  $  962,  it  is  provided:  "In  all  cases 
of  affirmance  of  a  sentence  for  a  capital 
felony  the  clerk  of  the  supreme  court  at 
the  same  time  that  the  decision  of  the  su- 
preme court  is  certified  down  to  the  superior 
court  shall  send  a  duplicate  thereof  to  the 
governor,  who  shall  immediately  issue  his 
warrant  under  the  great  seal  of  the  state  to 
the  sheriff  of  the  county  in  which  the  ap- 
pellant  was  sentenced,  directing  him  to  ex- 
ecute the  death  penalty  on  a  day  specified 
in  said  warrant  not  less  than  thirty  days 
from  the  date  of  said  warrant;  but  this 
shaU  not  deprive  the  governor  of  the  power 
to  pardon  or  reprieve  the  defendant  or  to 
commute  the  sentence.**  By  virtue  of  chap- 
ter 41,  Laws  1887,  and  mle  48  (27  S.  B.  xi.) 
of  this  court  opinions  are  certified  down  on 
the  first  Monday  in  each  month,  provided 
they  shall  have  been  on  file  10  days.  As 
opinions  are  usually  filed  on  Tuesdays,  they 
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remain  not  lese  than  IS  days,  and  not  more 
than  42  days,  in  fieri,  and,  in  that  time,  if 
there  is  error  (and  in  criminal  cases  it 
should  be  scrutinized  in  that  time)  it  can  be 
observed,  and  the  matter  called  to  the  at- 
tention of  the  court,  which,  in  such  cases, 
on  sufficient  cause  shown,  has  more  than 
once  called  up  the  opinion  for  reconsidera- 
tion. If  this  is  not  done,  the  remedy  is  by 
application  to  the  governor.  After  the  opin- 
ion is  certified  to  the  governor  for  execution, 
the  matter  is  out  of  the  Jurisdiction  of  the 
Judicial  department,  for  he  is  required  to 
Issue  his  warrant  Immediately  to  the  sheriff. 
One  judge  of  this  court  cannot  upon  an  ap- 
plication to  rehear  issue  his  mandamus  or 
his  Injunction  to  restrain  the  governor  from 
proceeding  as  the  statute  has  expressly  di- 
rected him  to  do,  upon  reception  by  him  of 
the  certified  opinion  of  the  court.  In  this 
very  case,  the  suspension  of  execution  has 
been  by  the  courtesy  of  the  governor  in 
granting  a  respite  under  his  prerogative,  and 
not  by  virtue  of  the  order  of  a  member  of 
this  court  That  a  Judge  of  this  court  could 
not  issue  his  order  to  the  governor  command- 
ing him  not  to  proceed  is  conclusive  that  we 
have  no  power  over  the  matter  after  the  cer- 
tificate of  the  (pinion  of  this  court  has  gone 
to  him.  The  matter  has  then  gone  into  his 
hands,  and  the  public  history  of  this  case 
shows  that  the  executive  has  fully  and  care- 
fully investigated  all  claims  made  for  leni- 
ency. Further  action  is  left  by  the  consti- 
tution and  laws  with  him.  No  criticism  is 
intended  upon  the  action  of  the  member  of 
the  court  who  granted  the  order  for  a  re- 
hearing, for  it  was  desirable  that  this  point 
should  be  squarely  presented  and  finally  set 
at  rest,  which  might  as  well  be  done  in  this 
case  as  in  another.  The  same  is  true  as  to 
convictions  for  lesser  offenses,  for  the  same 
section  (section  3,  c.  192,  Laws  1887)  pro- 
vides: "In  criminal  cases  the  clerk  of  the 
superior  court,  in  all  cases  where  the  Judg- 
ment has  been  affirmed  (except  where  the 
conviction  is  of  a  capital  felony)  shall  forth- 
with on  receipt  of  the  certificate  of  the  opin- 
ion of  the  supreme  court  notify  the  sheriff, 
who  shall  proceed  to  execute  the  sentence 
appealed  from,'*— thus  showing  the  evident 
clearly-expressed  intentidn  that  the  matter 
should  then  be  in  the  hands  of  the  executive 
department,  and  execution  of  the  Judgment 
proceed  without  interruption,  unless  by  ex- 
ecutive clemency.  It  is  otherwise  as  to  civil 
matters,  as  to  which  by  the  same  statute  no 
action  can  be  taken  till  a  new  Judgment  Is 
rendered  by  the  court  below. 

Counsel  for  the  prisoner  seem  to  think  it  a 
grievance  that  a  per  curiam  decision,  instead 
of  an  opinion,  was  filed  In  this  case.  But  if 
the  general  assembly  could  still  require  the 
court  to  file  opinions,  which  it  cannot  do  since 
the  constitution  of  1868  (Horton  v.  Green,  104 
iV.  C.  400,  10  S.  E.  470;  Hemdon  v.  Insurance 
Co.,  Ill  N.  C.  384, 16  S.  E.  465, 18  L.  R.  A.  547), 
the  same  authority  has  relieved  the  court  of 


the  former  statute  by  enacting  (Laws  1893, 
c  379,  §  5):  '*The  supreme  court  Justices  shall 
not^be  required  to  write  their  opinions  in 
full  except  in  cases  In  which  they  deem  it 
necessary."    As  the  court  had  already  held. 
In  the  cases  above  cited,  that  the  general  as- 
sembly under  the  present  constitution  had  no 
control  over  such  matters,  this  has  only  a 
persuasive,  effect  on  us  as  tiie  opinion  of  a 
co-ordinate  branch  that  unnecessary  opinions 
had  been  filed  taxing  alike  the  public  treasury 
and  the  time  of  the  profession.    In  deciding 
what  cases  shall  be  disposed  of  by  a  per 
curiam  decision  without  an  opinion,  we  have 
always  been  guided,  not  by  the  importance  or 
unimportance  of  the  matter  at  issue,  but  by 
considering  whether  or  not  the  propositions 
of  law  presented  had  not  been  already  fre- 
quently decided.    Accordingly  we  find  that  in 
other  states  appeals  in  capital  cases  have 
not  infrequently  gone  off  on  a  per  curiam  de- 
cision without  opinion,  and  in  some  states 
it  is  always  done  when  the  Judgment  is  af- 
firmed, and  in  England  no  appeal  has  ever 
been  allowed  in  criminal  cases,  the  remedy 
being  by  application  for  executive  clemency. 
When  the  appeal  was  heard  at  last  term 
the  point  most  pressed  was  the  motion  for  a 
hew  trial  for  newly-discovered  evidence.     It 
had  been  well  settled  tl^t  such  motions  in 
criminal  cases  would  not  be  heafd  in  tills 
court  (State  v.  Starnes,  supra),  and  that,  even 
in  civil  cases,  such  motions  would  be  dispos- 
ed of  by  per  curiam  order.    Hemdon  v.  Rail- 
road Co.,  121  N.  G.  499,  28  S.  E.  144;    State 
v.  Mitchell,  102  N.  C.  847,  9  S.  B.  702;  Fere- 
bee  V.  Pritchard,  112  N.  O.  83,  16  S.  E.  903; 
and  many  other  cases;  and  the  same  course 
was  necessarily  pursued  in  this  case. 
'  Another  point  was  made,  though  properly 
not  much  relied  on,  that  one  of  the  Jurors  had 
not  been  properly  sworn.    This  has  been  more 
pressed  on  this  argument,  but  it  was  present- 
ed and  considered  and  decided  by  us  before. 
It  was  so  well  settied  that  if  there  was  such 
irregularity  it  was  cured  by  not  objecting- 
in  apt  time  that  we  deemed  no  repetition  of 
adjudications    necessary.    The    Juror    was 
sworn  in  the  presence  of  the  prisoner  and 
his  counsel,  and  to  let  him  acquiesce  In  the 
manner  in  which  the  oath  was  taken,  and 
then  object  after  verdict,  would  simply  make 
a  trial  not  a  decision  upon  the  merits  but  a 
series  of  pitfalls  for  the  state.    Not  having 
spoken  when  he  was  called  upon  to  speak,  the 
prisoner  should  not  be  heard  after  the  vor> 
diet  has  gone  against  him.    ^ate  y.  Boon,  82 
N.  C.  637;    State  v.  Patrick,  48  N.  C.  443; 
Briggs  V.  Byrd,  34  N.  a  377;  State  ▼.  Ward, 
9  N.  C.  443.    Even  where  a  Juror  is  incom- 
petent because  a  minor  (State  v.  Lambert* 
93  N.  a  618)  or  an  atheist  (State  v.  Davis. 
80  N.  C.  412)  or  not  a  freeholder  (State   ▼. 
Crawford,  3  N.  C.  298)  or  a  nonresident  <  State 
V.  White,  68  N.  C.  158)  or  related  (Baxter  v. 
Wilson,  95  N.  O.  137),  and  these  objections 
are  not  discovered  till  after  verdict,  settlnj^ 
aside  the  verdict  rests  in  the  discretion  of  tlie 
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trial  judge. ,  State  y.  Lambert,  supra,  and 
many  cases  there  cited.  For  a  stronger  rea- 
son tills  must  be  so  when  the  objection'  Is 
merely  to  the  manner  In  which  a  competent 
Juror  Is  sworn,  when  the  oath  is  taken  in  the 
prisoner's  presence,  who  makes  no  objection. 
This  Is  Uke  the  dise  of  incompetent  evidence 
admitted  without  objection,  and  the  like.  In 
State  T.  Gee,  98  N.  O.  758,  where  a  witness 
was  not  sworn  at  all,  the  court  held  that  this 
was  not  ground  of  objection  after  verdict 
Indeed  it  appears  from  the  affidavit  of  the 
clerk  of  the  court  that  the  juroc  was  sworn  in 
the  proper  manner,  and  the  manner  of  his 
oath  taken  before  the  judge  afterwards  In- 
dicates as  much.  Besides,  there  Is  no  find- 
ing of  fact  by  the  judge  as  to  the  manner 
in  which  the  oath  was  taken  (State  v.  De 
Graff,  118  N.  G.  089,  18  8.  EL  507),  which  the 
appellant  should  have  asked  for  if  he  wished 
the  action  of  the  judge  reviewed.  Whitehead 
T.  Hale,  118  N.  C.  601,  24  S.  E.  860.  Though 
the  petition  to  rehear  must  be  dismissed,  we 
have  discussed  the  objection  as  has  some- 
times been  done  when  an  appeal  is  dismissed. 
State  T.  Wylde,  llO  N.  C.  600,  15  S.  E.  5,  and 
cases  there  cited. 
Petition  dismissed. 

». 

DOUGLAS,  J.  (dissenting).  I  cannot  con- 
cur In  the  opinion  of  the  court,  because  my 
convictions  are  to  the  contrary.  I  readily 
concede  that  this  decision  settles  the  ques- 
tion that  in  no  case  can  a  rehearing  be  had 
in  a  criminal  action*  and  I  think  It  better 
that  it  should  be  settled  one  way  or  the 
other.  And  yet,  knowing  that  rehearlngs 
are  constantly  granted  In  dvil  cases,  and 
finding  no  distinction  between  civil  and 
criminal  actions,  either  In  the  statute  or  the 
rules  of  this  court,  I  am  unwilling  to  say, 
even  by  implication,  that  property  is  more 
valuable  than  life  and  liberty,  or  entitled 
to  a  greater  degree  of  protection.  The  argu- 
ment that  In  criminal  cases  the  pardoning 
X>ower  of  the  governor  fulfills  the  purpose  of 
a  rehearing  is  purely  ab  inconvenientl,  and 
to  my  mind  does  not  meet  the  ends  of  jus- 
tice. Pardon  is  an  act  of  mercy,  and,  so 
far  from  establishing  the  Innocence  of  any 
one,  presupposes  his  guilt.  The  governor 
may  restore  to  him  his  liberty,  but  not  his 
character.  What  a  defendant  asks  in  a  re- 
hearing Is  that  he  may  have  a  fair  trial; 
and  yet,  no  matter  how  clearly  his  innocence 
may  appear,  nor  how  great  the  error  we  our- 
selves may  have  committed,  we  can  give 
him  no  relief.  He  must  throw  himself  at 
the  feet  of  the  executive  and  beg  the  poor 
favor  of  passing  the  remainder  of  his  life 
in  the  penitentiary,  or,  at  best,  wandering 
through  the  world  a  social  outcast,  bearing 
the  brand  of  a  convicted  felon.  This  may 
become  the  law,  but  through  no  act  of  mine. 
As  the  petition  to  rehear  is  dismissed.  It  Is 
useless  for  me  to  discuss  the  merits  of  the 
case.  My  reasons  for  directing  It  to  be  dock- 
eted are  given  at  length  In. the  original  ordez; 
89  S.B.-«2 


which  is  hereto  attached,  to  wit:  "This  is  a 
petition  made  in  apt  time  and  proper  form 
to  rehear  a  criminal  case  wherein  the  peti- 
tioner Is  xmder  sentence  of  death.  As  this 
case  was  decided  upon  a  per  curiam  order 
while  I  was  absent  from  the  bench,  I  am 
Ignorant  equally  of  the  grounds  of  the  de- 
cision and  the  reasons  and  authorities  in- 
fluencing the  court.  However,  I  have  no 
hesitation  in  saying  that,  tn  my  opinion, 
this  is  a  proper  case  to  be  reheard,  but  I 
feel  great  hesitation  In  ordering  it  to  be 
docketed  in  view  of  the  decision  of  this 
court  in  State  v.  Jones,  69  N.  C.  16.  That 
case  Is  directly  In  point  and  expressly  holds 
that  the  supreme  court  has  no  power  to 
entertain  a  petition  to  rehear  a  criminal 
action.'  It  is  but  just  to  counsel  as  well  as 
myself  to  say  that  that  decision  does  not 
meet  my  approval  in  spite  of  my  respect  and 
admiration  for  the  great  court  that  deliv- 
ered it.  In  fact  it  scarcely  seemed  to  sat- 
isfy the  court  itself,  as  the  learned  justice 
writing  the  opinion,  after  deciding  this  vital 
point  against  the  petitioner,  proceeds  'to  dis- 
cuss the  points  raised  in  the  petition  as  fully 
as  if  the  petition  had  been  allowed.  This 
case  was  decided  upon  ho  precedents  what- 
ever, as  there  were  admittedly  none  then, 
and  I  am  able  to  find  noue  other  since.  It 
is  true  Jones'  Case  Is  cited  In  State  v. 
Stames,  94  N.  0.  973,  981,  and  in  State  v. 
Rowe,  98  N.  C.  629,  630,  4  S.  K  506;  but 
these  latter  cases  relate  exclusively  to  mo- 
tions for  new  trial  for  newly-discovered  evi- 
dence, and  have  no  apparent  bearing  upon 
the  question  of  rehearing.  The  reasons 
given  by  the  court  are  as  follows:  'Neither 
the  learned  counsel  for  the  prisoner  nor  the 
attorney  general  has  been  able  to  cite  any 
authority  showing  that  we  have  the  power 
to  rehear  the  case.  In  equity  cases  and  in 
civil  actions  the  practice  has  been  common, 
but  In  criminal  cases  never  to  our  knowl- 
edge. In  the  former  cases,  this  court  makes 
decrees  and  passes  judgments,  which  may 
be  reviewed.  But  in  criminal  cases  we  do 
not  pass  judgment  Such  cases  are  sent  up 
for  our  opinion  only,  which  we  certify  to 
the  court  below,  and  there  our  jurisdiction 
ends.'  Whatever  force  these  reasons  might 
then  have  had,  they  have  none  now  to  my 
mind.  This  court  constantiy  grants  rehear- 
lngs in  civil  actions  where  It  passes  no  judg- 
ment whatever,  and  makes  no  decrees. 
Rules  52  and  53  (27  S.  B.  xi.,  xli.),  providing 
for  rehearlDgs,  make  no  distinction  between 
civil  and  criminal  cases,  and  I  see  none.  If 
the  titie  to  a  chicken  were  Involved,  I  could 
grant  a  rehearing;  but,  as  a  human  life  is 
at  stake,  I  am  utterly  powerless.  To  my 
mind  such  a  distinction  finds  no  just  foun- 
dation in  law,  in  public  policy,  or  in  hu- 
manity. The  rights  of  property  can  never 
be  more  sacred  than  the  security  of  the 
person,  as  they  have  no  independent  exist- 
ence, but  exist  only  in  relation  to  the  owner. 
The  guilt  or  innocence  of  the  prisoner  is  not 
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for  me  to  decide,  nor  can  I  properly  consider 
tiie  facts  that  the  Judge  who  tried  the  pris- 
oner has  grave  doubts  of  his  guilt,  that  the 
solicitor  who  prosecuted  him  does  not  be- 
lieve that  he  is  guilty,  and  that  the  Jury  that 
convicted  him  rendered  a  verdict  only  after 
a  distinct  understanding  among  themselves 
and  with  the  court  that  it  should  be  coupled 
with  a  recommendation  to  mercy.  These 
facts,  however  strong  and  significant,  appeal 
only  to  executive  clemency,  and  not  to  Judi- 
cial action.  However  much  a  Justice  may 
dissent  from  the  decisions  of  the  court,  and 
.  however  full  his  right  of  dissent  when  sit- 
ting with  the  court,  he  is  bound  by  them 
when  acting  in  his  individual  capacity.  But 
docl^eting  a  case  is  not  overruling  any  opin- 
ion that  may  be  involved.  It  is  simply 
bringing  the  matter  before  the  court  for  such 
action  as  it  may  see  fit  to  take.  In  no  other 
way  whatever  can  it  be  brought  before  the 
court.  Even  if  the  court  were  in  favor  of 
u  rehearing,  it  could  not  act  under  its  rules 
anless  some  individual  Judge  took  the  re- 
sponsibility of  ordering  the  case  to  be  dock- 
eted. Feeling  as  I  do,  I  think  the  court 
njhould  have  an  opportunity  to  pass  upon  the 
>3uestion,  which  can  never  be  presented  mo^e 
clearly  or  more  forcibly.  I  am  somewhat 
influenced  in  this  course  by  the  fact  that  the 
governor  frankly  states  that  he  will  reprieve 
the  prisoner  if  I  order  his  petition  to  be 
docketed,  but  not  otherwise;  and  by  the  fur- 
ther fact  that  eminent  members  of  the  bar 
think  that  criminal  cases  can  be  reheard,  a 
view  in  which  I  understand  his  excellency 
to  fully  concur.  Unless  his  case  is  docketed, 
the  petitioner  will  be  hanged  next  Monday, 
and  this  court  would  then  be  powerless  to 
correct  any  error  that  may  exist,  no  matter 
how  great  or  manifest  The  petitioner  has 
been  convicted  of  what  is  prc^erly  regarded 
as  the  hi^est  crime  known  to  our  law,  and 
if  guilty  should  be  punished.  But  he  is  en- 
titled to  a  fair  trial,  and  if  innocent  his  exe- 
cution would  inflict  a  wrong  which  eternity 
alone  can  repair.  Under  such  circumstances 
I  feel  it  my  duty  to  act,  no  matter  how  great 
may  be  my  reluctance  or  the  responsibility 
which  It  Involves.  The  clerk  will  docket  this 
case,  and  file  this  opinion  with  the  petition. 
He  will  also  issue  the  proper  notices,  Includ- 
ing one  to  the  governor.  This  8th  day  of  Au- 
gust, 1901.  R.  M.  DOUGLAS,  Associate 
Justice." 

(120  N.  c.  m) 

BLACK  et  al.  v.  COMMISSIONERS  OP 
BUNCOMBE  COUNTY. 

(Supreme  Court  of  North  Carolina.     Oct.  22, 

1901.) 

TAXATION— SPECIAL  STATUTE  —  ENACTMENT- 
COUNTIES— CONSTRUCTION  OP  COURT  HOUSE 
—AUTHORITY  TO  BUILD— BONDS-COUNTY  EX- 
PENSES-LEVY OF  TAX-SUBMISSION  TO  VOTE 
—INJUNCTION— PLEADING— ADMISSION. 

1.  County  commissioners  may  erect  a  court 

""onse  and  levy  taxes  to  pay  for  the  same,  not 

"ceding  the  coBstitutional  limit,  without  Im»- 


ing  authorized  so  to  do  by  special  act  of  legis- 
lature. 

2.  Act  March  11,  1001,  authorizing  a  certain 
county  to  levy  a  tax  for  the  erection  of  a  coart 
house,  being  for  a  necessary  expense,  the  qaes- 
tion  of  the  levy  of  such  tax  is  not  required  to 
be  submitted  to  the  qualified  voters  of  the 
county,  under  Const,  art.  7,  %  7,  requiring  micfa 
submission  before  a  county  shall  contract  any 
debt,  pledge  Its  faith  or  loan  its  credit,  or 
levy  or  collect  any  tax,  except  for  necessary 
expenses. 

3.  The  ratification  by  the  speakers  of  such  act 
is  conclusive  evidence  that  the  bill  has  passed 
three  several  readings  in  each  house. 

4.  A  finding  that  the  first  of  the  three  read- 
Ings  in  each  house  were  on  days  separate  from 
the  other  readings,  based  on  entries  on  the  bill 
and  on  the  calendars  which  were  not  inconsist- 
ent with  the  journals,  is  sufSciently  supported 
by  evidence. 

5.  Act  March  11,  1901.  authorising  a  certain 
county  to  erect  a  court  house,  reqmres  that  it 
be  ratified  by  the  people  of  the  county.  Held, 
that  such  ratification  is  merely  a  condition 
precedent,  and  the  act  is  not  invalid  as  a  dele- 
gation of  legislative  authority. 

6.  Act  March  11,  1901,  autnorizing  the  erec- 
tion of  a  court  house  by  a  certain  county,  is 
not  rendered  invalid  by  the  fact  that  it  names 
certain  persons  to  supervise  the  erection  there- 
of, at  a  specified  compensation  per  day. 

7.  The  court  has  no  jurisdiction,  in  a  suit  to 
enjoin  a  county  from  issuing  certain  bonds,  as 
authorized  by  Act  March  11,  1901,  for  the 
payment  of  certain  indebtedness,  to  determine 
an  issue  raised  by  the  pleadings,  as  to  whether 
certain  notes  intended  to  be  paid  therewith 
were  given  for  funds  borrowea  as  necessary 
county  expenses. 

8.  Plaintiff  sought  to  enjoin  a  county  from 
issuing  bonds  to  pay  certain  debts,  on  the 
ground  that  the  debts  were  not  for  necessary 
expenses.  The  county  in  its  answer  alleged 
that  such  debts  were  created  for  necessary 
county  expenses.  Held,  that  an  admission  in 
the  reply  that  the  money  received  from  such 
notes  was  used  by  the  county  for  the  purposes 
and  in  a  manner  alleged  in  the  answer  was  a 
sufficient  admission  that  the  expenses  were  nec- 
essary to  authorize  a  denial. of  the  relief  de- 
manded. 

9.  An  injunction  suit  to  restrain  a  county 
from  issuing  certain  bonds  for  the  pasrment 
of  certain  county  indebtedness  will  not  be 
advanced  for  hearing  because  a  certain  portion 
of  such  indebtedness  is  due  to  the  board  of 
education  for  borrowed  money. 

Appeal  from  superior  court.  Buncombe 
county;   Moore,  Judge. 

Action  by  W.  P.  Black  and  others  against 
the  commissioners  of  Buncombe  county  to  re- 
strain the  defendant  from  issuing  certain 
bonds  or  levying  certain  taxes.  From  a 
decree  in  favor  of  the  defendant,  the  plain- 
tiffs appeal.    Affirmed. 

H.  B.  Carter,  for  appellantB.  Chas.  A. 
Webb  and  Locke  Gralg,  for  appellee. 

FUROHES,  0.  J.  The  commissioners  of 
Buncombe  county  having  managed  their 
financial  matters  so  that  the  county  indebt- 
edness for  current  necessary  expenses  of 
the  county  on  the  Ist  day  of  January,  1901, 
was  $59,037.18,  and  the  court  house  not  be- 
ing suited  to  the  wishes  of  the  people  and 
the  business  of  the  county,  they  wished  to 
dispose  of  the  old  court  house  and  build  a 
new  one;  and,  having  taxed  the  people  and 


N.  C.) 


BLACK  V.  COMMISSIONERS  OF  BUNCOMBE  COUNTY. 


819 


property  at  high  as  they  could  under  the 
constitutional  restriction,  the  legislature,  on 
the  11th  March,  1901,  passed  and  ratified 
an  act  (Laws  1901,  c.  698)  Intended  to  enable 
the  commissioners  to  Issue  |100,000  coupon 
bonds,  and  to  levy  a  special  tax  to  pay 'the 
same.  Fifty  thousand  dollars  of  these  bonds 
were  to  be  used  in  building  a  new  court 
house,  and  $50,000  In  paying  said  indebted- 
ness of  Buncombe  county.  Before  the  $50,- 
000  bonds  could  be  issued  to  build  a  new 
court  house,  the  question  of  "court  house  or 
no  court  house"  had  to  be  submitted  to  a 
rote  of  the  county,  and  approved  by  a  ma- 
jority of  those  voting  thereon.  This  has 
been  done,  and  a  decided  majority  of  the 
votes  cast  were  for  the  new  court  house, 
though  a  majority  of  all  the  qualified  voters 
of  the  county  did  not  vote  for  the  new  court 
house.  Under  this  act  (chapter  598),  and  the 
vote  of  the  people  thus  cast,  the  commission- 
ers believed  they  were  authorized  to  issue 
$60,000  bonds  for  the  new  court  house,  and 
$60,000  for  county  indebtedness,  called  "the 
floating  debt  of  the  county";  and,  so  be- 
lieving, the  commissioners  undertook  to  as- 
certain, itemize,  and  declare  what  was  the 
outstanding  "floating  indebtedness  of  the 
county,"  and  apong  the  list  set  out  by  them 
are  such  debts  as  117,200  due  by  notes  to 
the  Battery  Park  Bank,  $4,000  due  Mrs. 
Featherstone  by  notes,  county  board  of  edu- 
cation for  borrowed  money  due  by  note  $9,- 
921.40,  and  a  number  of  other  notes  said  to 
be  due  by  the  county.  The  board,  after  so 
ascertaining  the  Indebtedness  of  the  county, 
proceeded  to  adopt  resolutions  providing  for 
the  Issuance  of  said  bonds,  $50,000  for  the 
court  house,  and  $60,000  to  pay  the  "float- 
ing Indebtedness  of  the  county,"  and  to 
levy  a  special  tax  for  the  payment  of  the 
Interest  thereon,  as  provided  in  said  act 
The  plaintiff,  believing  that  the  defendant 
was  not  authorized  to  issue  said  bonds  nor 
to  levy  said  tax,  brought  this  action  to  re- 
strain and  enjoin  the  defendant  from  issu- 
ing said  bonds  or  levying  or  collecting  said 
tax,  and  plaintiff  prayed  for  an  injunction, 
which  being  disallowed  and  the  order  of  In- 
junction refused,  plaintiff  appealed  to  this 
court. 

The  plaintiff  puts  his  prayer  for  Injunction 
against  issuing  the  court  house  bonds  upon 
the  ground  that  the  act  (chapter  598)  was 
not  passed  according  to  the  constitutional 
requirement;  that  It  did  not  pass  three  times 
la  each  house  of  the  general  assembly;  and, 
to  be  more  specific,  that  it  did  not  pass  its 
first  reading.  He  further  objects  to  the  va- 
lidity of  said  act  for  the  reason  that  It  did 
not  authorize  the  court  house  bonds  to  be 
issued  until  it  should  be  approved  by  a  vote 
of  the  people;  and  be  also  objects  for  the 
reason  that  it  did  not  require  a  majority 
of  the  qualified  voters  of  the  county,  and 
that  a  majority  of  the  qualified  voters  of  the 
county  did  not  vote  for  the  new  court  house. 
He  bases  his  objection  to  the  Issuance  of 


the  $50,000  bonds  to  pay  "the  floating  debt^ 
upon  the  ground  that  "the  floating  debt,^  or 
a  large  portion  thereof,  is  not  for,  the  nec- 
essary expenses  of  the  county,  and  that  this 
so  appears  by  the  Itemized  statement  of  said 
indebtedness  made  by  the  defendant;  and, 
this  being  so,  the  defendant  has  no  right  to 
issue  bonds  for  its  payment  without  first 
having  an  act  of  the  legislature  authorizing 
a  submission  of  the  question  to  the  majority 
of  the  qualified  voters  of  the  county,  and  an 
approval  by  a  majority  of  the  whole  quali- 
fied vote  of  the  county. 

These  questions  will  be  considered  sepa- 
rately, and  we  will  first  consider  the  objec- 
tions to  issuing  the  court  house  bonds.  The 
courts  have  the  right  to  say  what  are  nec- 
essary expenses  of  a  county,  but  they  have 
no  right  to  supervise  and  control  the  conduct 
and  judgment  of  the ,  commissioners  when 
they  are  necessary  expenses.  Brodnax  v. 
Groom,  04  N.  C.  244;  Satterthwaite  v.  Board, 
76  N.  0.  163;  Evans  v.  Commissioners,  89 
N.  C.  164;  McKethan  v.  Board,  92  N.  a  243; 
City  of  Charlotte  v.  Shepard,  120  N.  C.  411, 
27  S.  B.  73;  Rodman  v.  Town  of  Washington, 
122  N.  a  39,  30  S.  E.  118;  Mayo  v.  Board, 
122  N.  0.  6,  29  S.  E.  343,  40  U  R.  A.  163. 
And  we  have  held  that  the  building  a  court 
house  is  a  necessary  expense.  Vaughan  v. 
Board,  117  N.  Q  434,  23  a  E.  854.  But  as 
to  the  manner  in  which  this  expense  should 
be  incurred,  or  as  to  the  cost  of  the  court 
house,  the  courts  have  no  power  to  control 
the  same.  This  is  certainly  so,  where  It  Is 
only  a  matter  of  judgment,  and  no  mala  fides 
is  alleged  or  shown.  It  therefore  follows 
that  the  commissioners  of  a  county  have 
the  right  to  contract  for  building  a  court 
house  without  any  special  legislative  au- 
thority to  do  so.  Vaughan  v.  Board,  supra; 
Halcombe  v.  Commissioners,  89  N.  C.  846,— 
exactly  in  point  And,  as  the  commission- 
ers have  the  right  to  contract  for  building 
a  court  house  without  any  si>ecial  legisla- 
tive authority,  they  would  have  the  right  to 
pay  for  the  same,  and  could  be  compelled  to 
do  so  If  a  sufQclent  amount  of  money  for  that 
purpose  could  be  raised  by  taxation  within 
the  constitutional  limitation.  City  of  Char- 
lotte V.  Shepard,  122  N.  C.  602,  29  S.  E.  842. 
So  it  is  only  necessary  to  have  special  legis- 
lative authority  to  levy  a  special  tax  when 
the  money  cannot  be  raised  under  the  gen- 
eral provisions,  owing  to  the  constitutional 
limitation.  When  this  cannot  be  done  un- 
der the  general  law,  owing  to  the  constitu- 
tional limitation,  there  must  be  special  legis- 
lative authority  to  levy  a  tax  for  such  pur- 
pose; but  such  special  act  need  not  be  sub- 
mitted to  the  people  for  their  ratification. 
McCless  V.  Meekins,  117  N.  C.  34,  23  S.  B.  99; 
Tate  V.  Board,  122  N.  a  812,  30  S.  E.  862; 
Smathers  v.  ciommissioners,  126  N.  C.  480, 
34  S.  E.  554.  It  is  therefore  seen  that  Act 
1901,  c  698,  need  not  have  been  submitted  to 
the  people  for  their  ratification.  As  to  the 
manner  of  its  passage,  it  appears  that  the 
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ayes  and  noes  were  duly  entered  on  tbe  Jour- 
nals upon  tlie  second  and  third  readings  on 
two  several  days  in  each  house,  as  required 
by  Const,  art  2,  9  14.  The  ratification  is  con- 
cluslre  evidence  that  it  was  read  three  sev- 
eral times  in  each  house.  Carr  v.  Coke,  116 
N.  C.  223,  22  S.  B.  16,  28  L,  R.  A.  737,  47  Am, 
St  Rep.  801.  The  judge  finds  as  a  fact  that 
the  three  readings  were  on  three  several 
days,  and  he  finds  this  fact  as  to  the  first 
reading  in  each  house  from  the  entries  on 
the  bill  and  on  the  calendar.  This  is  not  a 
matter  required  by  the  constitution  to  be 
shown  by  the  journals,  and  Ithe  entries  on  the 
calendar  and  bill  are  both  consistent  with, 
not  contradictory  of,  what  does  appear  on  the 
journals,  and  the  finding  of  fact  by  the  judge 
is  sustained.  But  as  the  act  itself  provided 
for  its  submission  to  the  people,  and  that  the 
commissioners  should  not  be  authorized  to 
build  the  court  house,  nor  to  levy  the  special 
tax,  until  it  was  submitted  to  the  people,  and 
approved  by  a  majority  of  the  votes  cast,  it 
was  necessary  to  do  this.  This  submission 
was  a  condition  precedent  and  not  a  delega- 
tion of  legislative  power,  as  claimed  by  the 
plaintiff.  It  was  to  that  extent  a  local  option 
act  the  constitutionality  of  which  has  many 
times  been  sustained  by  this  court  Cain  v. 
Commissioners,  86  N.  0.  8;  Simpson  v.  Com- 
missioners, 84  N.  G.  158;  Evans  v.  Commis- 
sioners, 89  N.  C.  154;  Halcombe  v.  Commis- 
sioners. 89  N.  C.  346. 

It  is  contended  that  the  case  of  Evans  ▼. 
Commissioners,  supra,  gives  tiie  commission- 
ers the  right  to  say  what  are  the  necessary 
expenses  of  the  county,  and  the  courts  have 
no  power  to  review  their  decision.  This  case 
rests  on  Brodnax  v.  Groom,  64  N.  CL  244,  and 
neither  of  the  cases  sustains  that  contention. 
Where  it.  Is  said  the  court  has  no  power  to 
review  their  decision,  the  court  is  speaking 
of  the  manner  in  which  they  perform  or  ad- 
minister the  rights  given  them  by  virtue  of 
their  office,  in  cases  where  the  expenditure  it 
for  necessary  expenses.  This  is  clearly  stat 
ed  by  the  chief  Justice  in  Brodnax  v.  Groom; 
that  is,  the  court  has  the  right  to  say  what 
are  necessary  expenses,  but  no  right  to  say 
in  what  manner  the  commissioners  shall  ex- 
ercise theh:  discretion  in  cases  where  they 
have  the  same.  The  legality  of  the  act  is  at- 
tacked because  it  names  a  number  of  persons 
who  shall  have  the  supervision  of  building 
the  court  house,  and  gives  them  $2  per  day. 
This  may  have  been  unnecessary  and  ex- 
pensive, but  it  does  not  seem  to  take  from 
the  commissioners  any  of  their  constitutional 
rights.  It  is  in  effect  making  these  seven 
men  a  building  committee,  at  the  price  of  $2 
per  day,  and.  If  this  was  unnecessary  and  ex- 
travagant it  does  not  in  our  opinion,  render 
the  act  void.  This  disposes  of  the  first  ques- 
tion,—the  validity  of  the  court  house  bonds,— 
and  the  injunction  as  to  them  was  properly 
refused. 

The  other  question— the  necessary  expenses 
of  the  county— has  to  some  extent  been  dis- 


cussed in  what  we  have  already  said.  As  la 
contended  by  the  plaintiff  in  his  complaint 
many  of  the  items  set  out  by  defendant  In  its 
resolution  and  statement  of  indebtedness  do 
not  tippear  to  be  for  necessary  county  ex- 
penses, such  as  notes  due  the  bank,  notes 
due  Mrs.  Featherstone,  and  due  to  the  board 
of  education  and  others  for  borrowed  mon- 
ey. These  do  not  appear  to  have  been  given 
for  necessary  expenses;  and,  although  the  de* 
f endant  says  in  its  answer  that  It  "can  prove 
by  an  abundance  of  evidence  that  they  were,** 
this  does  not  make  it  so.  The  allegation  of 
the  complaint  that  they  were  not  Aud  the  al- 
legation of  the  answer  that  they  were,  raised 
an  issue  of  fact  which  the  Judge  was  not  au- 
thorized to  try.  The  defendant  probably 
seeing  this  trouble  in  its  case,  contended  that 
the  court  would  presume  that  the  commission- 
ers acted  properly,  and  that  the  notes  were 
given  for  necessary  expenses  of  the  county, 
and  cited  McCless  y.  Meeklns,  117  N.  C.  34,  23 
S.  B.  GO,  as  authority  for  this  contention.  But 
that  was  where  It  was  not  denied  but  what 
that  indebtedness  was  based  upon  the  neces- 
sary expenses  of  the  county,  and,  this  beln^^ 
60,  the  court  presumed  that  it  was.  But 
where  there  is  an  allegation  and  denial  as  to 
whether  they  were  or  were  not  for  necessary 
expenses,  the  court  can  presume  nothing; 
and,  if  the  case  had  stood  upon  complaint  and 
answer,  we  would  have  held  that  there  was 
error  in  not  granting  the  injunction  until  the 
hearing,  as  to  the  indebtedness  alleged  to 
have  been  made  for  the  necessary  expenses 
of  the  county.  But  the  plaintiff  in  his  repli- 
cation comes  to  the  relief  of  the  defendant 
The  defendant  in  its  answer  says  that  "all  the 
money  obtained  on  these  notes  and  overdrafts 
was  used  In  payment  of  necessary  county  ex- 
penses,'* and  the  plaintiff  in  his  replication  to 
the  answer,  when  It  was  not  necessary  that 
he  should  reply,  says  that  "it  is  true  that  the 
money  received  from  the  notes  and  overdrafts 
at  the  bank  was  used  by  the  county  for  the 
purposes  and  in  the  manner  therein  alleged.*' 
This  admission,  it  seems  to  us,  defeats  the 
plaintiff's  right  to  an  injunction  in  this  ac- 
tion. But  as  the  matter  of  injunction  turns 
upon  an  admission  of  the  plaintiff,  and  is  not 
a  fact  found  by  the  Jury  upon  proper  Instruc- 
tions, we  do  not  say  what  effect  the  Judg- 
ment in  this  case  would  have  in  another  ac- 
tion, brought  by  other  parties  not  connected 
with  this  case.  There  is  one  thing  presented 
by  the  record  in  this  case  that  we  feel  called 
upon  to  mention,  as  it  Is  a  matter  of  much 
public  concern.  We  mention  this,  as  it  ap- 
pears in  this  case,  and  from  the  fact  that 
matters  of  a  similar  character  have  appeared 
in  other  cases,  and  that  is  the  $9,921.40  due 
by  note  to  the  board  of  education  for  borrow- 
ed money.  This  was  set  forth  as  one  of  the 
reasons  in  the  motion  to  advance  the  cause 
for  hearing.  But  If  this  had  been  the  only 
reason  set  forth  as  a  ground  for  the  advance- 
ment, this  case  would  not  have  been  advan- 
ced.   This  money.  It  seems,  had  been  collect- 
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«d  and  paid  to  the  board  of  education,  wbere 
It  was  subject  to  the  proper  use  of  the  Bchoola, 
and  where  it  should  have  remained.  But  the 
board,  in  violation  of  their  trust  as  public  of- 
ficers, have  not  kept  it  where  It  belonged,  but 
have  loaned  it  to  the  county  commissioners, 
who  admit  they  are  not  able  to  repay  it  with- 
out the  aid  of  special  legislation  for  that  pur- 
pose. As  they  have  violated  their  trust  In 
lending  this  money,  they  are  liable  for  the 
same  in  a  civil  action,  if  not  to  criminal  pros- 
ecution. It  seems  to  us  that  there  is  too 
great  a  disposition  on  the  part  of  public  of- 
ficers intrusted  with  public  funds  to  think  of 
them  and  treat  them  as  their  own.  This 
should  be  and  will  be  stopped,  as  we  will  not 
doubt  that  courts  and  solicitors  will  do  their 
duty.  Fifty-nine  thousand  dollars  "floating 
debt  for  necessary  expenses'*  over  and  above 
the  large  amount  of  taxes  annually  levied  and 
collected  in  Buncombe  county  seems  to  be 
large.  But  that  is  a  matter  with  which  we 
have  nothing  to  do.  If  It  is  too  large,  if  the 
affairs  of  the  county  have  not  been  well  and 
economically  managed,  that  is  a  matter  for 
the  people  of  the  county. 

For  the  reasons  given,  the  Judgment  of  the 
court  below  is  afflrmed. 


<128  N.  C.  195) 
RAYNOB  V.  WILMINGTON  S.  0/B.  00. 

(Supreme  Court  of  North  Carolina.     Nov.  5, 

1901.) 

RAILROADS— BJECnON     OF     PASSENGERS— AC- 
TIONS   FOR    DAMAGES— PLEADINOS—BVI- 
DENCB— ADMISSIBILITY— OPINIONS. 

1.  In  an  action  tor  damages  for  wrongful 
ejection  from  defendant's  train  while  a  pas- 
senger thereon,  the  plaintifP  alleged  that  he 
was  willing  to  pay  the  proper  fare,  and  was 
wrongfully  put  off  wlthodt  being  allowed  to 
pay  it.  The  answer  simply  denied  the  wrong- 
ful ejection.  Held,  that  evidence  that  plaintiff 
was  drunk  at  ^e  time  of  his  ejection  was  not 
admissible  in  justification. 

2.  Evidence  that  a  passenger  was  drunk  at 
3:45  o'clock  in  the  afternoon  is  not  admissible, 
in  an  action  for  the  wrongful  ejection,  ta  cor- 
roborate testimony  that  he  was  drnnk  at  11 
o'clock  in  the  morning,  the  tinoe  of  the  ejection. 

3.  In  an  action  by  a  passenser  for  wrongful 
ejection  from  a  train,  a  question  whether  any 
more  force  was  used  than  was  necessary  was 
properly  excluded  as  calUng  for  an  opinion. 

Appeal  from  superior  court,  Cumberland 
county;  Moore,  Jndge. 

Action  by  J.  B.  Raynor  against  the  Wil- 
mington Sea  Coast  Railroad  Company. 
From  a  Judgmeut  Ss  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Geo.  M.  Rose,  for  appellant  N.  A.  Sin- 
clair, for  appellee. 

COOK,  J.  This  action  was  brought  against 
defendant  company  to  recover  damages  on 
account  of  an  alleged  violent,  unlawful,  and 
forcible  ejection  from  defendant's  train  while 
plaintiff  was  a  passenger  thereon  from  Wil- 
mington to  Wrightsville.  The  only  material 
Issue  raised  by  the  pleadings  (except  as  to 


the  amount  of  damages)  Is  by  Hie  denial  in 
the  answer  of  allegation  5  of  the  complaint, 
which  is  as  follows:  "(5)  That  the  conduct- 
or of  said  defendant's  train,  some  little  time 
a!fter  the  train  had  started,  came  and  de- 
manded of  plaintiff  a  ticket,  and  plaintiff 
told  him  that  he  had  no  ticket,  and  plaintil 
reached  down  in  his  pocket  to  get  the  mow 
ey,  and  asked  said  conductor  what  the  fare 
was,  to  which  the  reply  was  that  the  fare 
was  35  cents.  The  plaintiff  remarked  that 
he  thought  it  was  25  cents,  but  at  the  time 
Intended  to  and  was  getting  the  money  out 
to  pay  the  conductor,  wlien  the  conductor 
rudely,  roughly,  without  cause,  and  without 
giving  plaintiff  an  opportunity  to  pay  the 
35  cents,  with  the  aid  of  three  oilier  persons, 
he  and  they  laying  violent  hands  on  plain- 
tiff, unceremoniously,  maliciously,  and  forci- 
bly ejected  plaintiff  from  the  train  at  a  point 
between  sections,  and  plaintiff  had  to  re- 
main where  he  was  so  rudely  and  forcibly 
put  off  about  three  hours  and  a  half  ,"~upon 
which  the  following  issue  was  framed  and 
submitted  to  tl^e  jury:  "Was  plaintiff  wrong- 
fully ejected  from  defendant's  car?'  The 
jury  rendered  a  verdict  in  t&yor  of  plaintiff, 
and  defendant  appealed  upon  exceptions  tak- 
en to  the  exclusion  of  evidence. 

There  are  only  two  exceptions  taken,  both 
of  which  are  without  merit  As  to  the  first: 
The  ejection  occurred  about  11  o'clock  In  the 
forenoon,  at  which  time  plaintiff  testified 
that,  he  was  sober;  had  only  taken  two 
drinks,— one  before  he  left  Fayetteville,  and 
one  at  the  second. station  after  leaving,— 
and  took  no  other  drink  that  day.  The  con- 
.ductor  of  defendant  company's  train  testified 
that  when  plaintiff  was  ejected  (11  o'clock 
a.  m.)  he  was  so  drunk  tliat  he  stagger^ 
and  fell,  as  he  started  back  to  the  train. 
To  corroborate  the  conductor,  Hlnton,  de- 
fendant  proposed  to  show  the  condition  of 
plaintiff  at  3:45  o'clock  that  afternoon,  which 
was  excluded  upon  objection.  The  second 
exception  was  to  the  exclusion  of  the  ques- 
tion propounded  to  the  conductor,  Hlnton, 
"whether  any  more  fbrcfe  was  used  by  the 
officials  of  the  road  than  was  necessary  to 
eject  the  plaintiff  from  tiie  train."  In  what 
way  the  condition  of  plaintiff,  when  ejected, 
can  be  material  to  the  issue,  we  are  unable 
to  see.  There  ts  no  suggestion  In  the  plead- 
ings that  plaintiff  was  drunk  or  boisterous, 
or  in  any  way  conducted  himself  in  an  un- 
seemly manner.  Nor  does  the  defendant,  in 
its  answer,  undertake  to  justify  or  excuse 
the  act  of  ejection  under  the  rights  confer- 
red upon  it  by  section  1962  of  the  Code, 
which  was  cited  by  the  learned  counsel  for 
defendant  by  showing  its  rules,  and  the  vio- 
lation thereof  by  plaintiff,  which  section  is 
as  follows:  "If  any  passenger  shall  refuse 
to  pay  his  fare,  or  violate  the  rules  of  the 
corporation.  It  shall  be  lawful  for  the  con- 
ductor of  the  train  and  the  servants  of  the 
corporation  to  put  him  and  his  baggage  out 
of  the  cars,  using  no  unnecessary  force,  at 
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any  lunial  stopping  place,  or  near  any  dwell- 
ing house,  as  the  conductor  shall  elect,  <m 
stopping  the  train."  The  answer  simply  de- 
nies the  ejection  as  stated  in  the  complaint. 
Plalntifif  alleges  that  he  was  willing  and 
prepared  to  pay  the  proper  fare,  and  was 
put  off  the  train  without  being  allowed  a 
chance  to  pay  the  fare  charged  t^  the  con- 
ductor; but,  as  there  is  no  exception  taken 
to  any  matter  relating  to  the  payment  of 
fare,  that  matter  is  not  involved  in  this  ap- 
peal. For  either  of  the  two  causes  stated 
in  that  section  of  the  Code,  defendant  would 
have  had  the  right  to  eject  him,  if  defend- 
ant had  relied  upon  its  provisions,  and  could 
have  established  the  cause.  But  defendant 
did  not  avail  Itself  of  the  benefit  of  that  sec- 
tion by  a  special  plea,  but  relied  upon  the 
general  issue.  From  the  nature  of  the  ex- 
ception taken  in  trying  to  establish  the  fact 
that  plaintiff  was  drunk,  it  is  Inferable  that 
the  corporation  had  some  rule  or  rules  as 
to  drunkenness  upon  the  train,  which  de- 
fendant claimed  plaintiff  had  violated.  But 
the  violation  of  no  such  rules  is  pleaded  in 
Justification  or  excuse  for  the  act,  as  should 
have  been  done  if  relied  upon  as  a  defense. 
Under  the  old  system  of  pleading  upon  the 
general  issue,  matter  in  justification  could 
not  be  proved;  it  must  be  pleaded  specially. 
Barker  v.  Barham,  3  Wils.  368,  on  pages  370 
and  371;  Bush  v.  Parker,  1  Bing.  N.  C.  72; 
Brown  v.  Bennett,  5  Cow.  181;  1  Chit  PL 
501.  Under  our  Code  practice  the  principle 
is  not  changed.  A  defense  which  cannot  be 
maintained  by  a  denial  of  the  allegations  in 
the  complaint  must  be  set  up  as  new  matter 
in  the  answer.  Clark's  Code,  &§  242,  243, 
and  cases  there  cited.  But,  if  4t  had  be^i 
material  whether  plaintiff  was  drunk  at  the 
time  he  was  put  off,  his  condition  nearly 
four  hours  thereafter  would  not  have  been 
a  circumstance  to  corroborate  the  testimony 
of  the  conductor  as  to  what  it  was  when 
ejected.  If  intoxication,  once  produced,  were 
a  continuing  condition,  then  there  would  be 
force  in  the  contention.  But  it  is  not.  A 
man  may  be  drunk  at  11  o'clock  in  the  fore- 
noon and  sober  up  by  8:46  in  the  afternoon, 
or  vice  versa,  he  may  be  sober  in  the  fore- 
noon, and  by  8:45  in  the  afternoon  be  drunk. 
Neither  drunkenness  nor  soberness  is  nec- 
essarily a  continuing  state.  Both  conditions 
are  liable  to  rapid  and  frequent  fluctuations. 
Therefore  plaintiff's  condition  four  hours 
after  last  seeing  him  could  neither  be  evi- 
dence nor  corroborating  evidence  as  to  his 
real  condition  when  seen. 

While  the  other,  or  second,  exception 
seems  to  be  addressed  to  the  defense  which 
might  have  been  made  under  the  section 
of  the  Code  above  quoted,  yet  the  force 
actually  used  was  material  to  the  issue  as 
to  the  quantum  of  damages,  and  we  will  so 
consider  it.  But  the  question  asked— "wheth- 
er any  more  force  was  used  by  the  ofilcials 
of  the  road  than  was  necessary"— was  the 
mattisr  of  fact  to  be  determined  by  the  jury. 


and  could  not  be  established  by  bis  opinion. 
To  have  answered  It,  the  witness  would 
have  had  to  find  the  facts  constltatlng  tiie 
force  actually  used,  and  draw  his  conclusion 
from  them.  In  Phifer  v.  Railway  Co.,  122 
N.  C.  d40,  29  S.  B.  578,  it  was  held  that  the 
witness  (plaintiff)  could  not  be  allowed  to 
testify  that  he  was  "careful"  at  the  time  of 
the  accident  "Whethtf  the  i^alntiff  was 
careful  was  the  very  question  which  the 
jury  were  impaneled  to  determine.  •  •  • 
The  opinion  of  a  witness  ought  not  to  be 
given  in  evidence  upon  an  occurrence  when, 
from  its  nature,  the  whole  can  be  described 
in  such  language  as  will  enable  persons  who 
were  not  present  to  come  to  a  proper  conclu- 
sion concerning  it"  So,  in  this  case.  It  was 
for  the  jury  to  determine  whether  the  force 
used  was  excessive,  and  not  tor  the  witness. 
There  is  no  error. 


(128  N.  a  ISO) 

BROOKS  V.  SULLIVAN  et  aL 

(Supreme  Court  of  North  Carolina.     Nor.  5. 

1901.) 

NBaOTIABLB    INSTRUMENTS— TRANSFER    BE- 
FORE MATURITY— PRB-EXISTINO  DEBT 
—BONA  FIDE  HOitDER. 

Where  a  negotiable  note  was  given  prior 
to  Laws  1889,  c.  783,  S§  25-27,  and  was  trans- 
ferred before  maturity  as  collateral  security 
for  a  pre-existing  debt,  the  assignee  is  not 
such  a  holder  for  value  that  he  takes  free 
from  equities  of  which  he  had  no  notice,  though 
the  rule  is  changed  by  such  act 

Appeal  from  superior  court,  Guilford  coun- 
ty; Timberlake,  Judge. 

Action  by  A.  F.  Brooks  against  J.  H.  Sulli- 
van and  others.  From  a  Judgment  in  favor 
of  defendants,  plaintiff  appeals.    Af9rmed. 

T.  B.  Womack,  for  appellant  J.  T.  More- 
head,  for  appellees. 

CLARK,  J.  The  only  question  Is  whether, 
when  a  negotiable  note  is  transferred  before 
maturity  as  collateral  security  for  a  pre-eziat- 
ing  debt,  the  assignee  is  snch  holder  for  value 
that  he  takes  free  from  equities  of  which  he 
had  no  notice.  The  negotiable  instruments 
statute  (Laws  1899,  c  783,  §§  25-27)  setUes 
that  such  is  the  case  now,  to  the  eztent  of 
the  debt  seciured,  but  that  Is  a  change  of  the 
law  which  was  previously  otherwise.  Hold- 
erby  v.  Blum,  22  N.  C.  61;  Harris  ▼.  Horner^ 
21  N.  C.  465,  80  Am.  Dec.  182;  Potts  v.  Black- 
well,  66  N.  C.  449.  This  case  is  governed  by 
the  law  as  it  stood  prior  to  the  act  of  1899. 

Affirmed. 


a2d  N.  c.  IW) 

LEVIN  V.  CITY  OF  BURLINGTON. 

(Supreme  Court  of  North  Carolina.     Nov.  6» 

1901.) 

MUNICIPAL  CORPORATIONS  —  BNFORCBMBNT 
OP  PUBLIC  LAW— LIABILITY— DAM- 
AGES WITHOUT  INJURY. 

A  dty  is  not  liable  in  damages  to  one  who 
was  arrested  and  detained  nnder  Laws  1893, 
c  214,  §§  14,  15,  25,  on  the  ground  of  having 
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been  exposed  to  smallpox,  where  the  oflBcers 
acted  properly  and  witnont  malice,  though  the 
plaintiff  may  have  suffered  damage  thereby. 

Douglas,  J.,  dissenting. 

Appeal  from  superior  court,  Alamance 
county;  Counclll,  Judge. 

Action  by  Koen  Levin  against  the  city  of 
Burlington.  From  a  Judgment  in  faror  of 
the  defendant,  the  plalntifT  appeals.  Af- 
flrmed. 

Bynum  &  Bynum,  for  appellant.  0.  B.  Idi> 
Lean,  for  appellee. 

FURGHES,  a  J.  This  is  an  action  t»  re- 
cover damages  for  the  vrrongful  arrest,  de- 
tention, and  ill  treatment  of  plaintiff  by  the 
defendant  city.  The  defendant  demurred  ore 
tenus  to  plaintifTs  complaint,  and  we  know  of 
no  better  way  of  stating  the  case  than  by  in- 
sertlng  the  entire  complaint,  which  is  as  fol- 
lows: "The  plaintiff,  for  cause  of  action,  al- 
leges: (1)  That  he  is  a  resident  of  the  d^  of 
Burlington,  and  Is  a  peddler  by  occupation. 
(2)  That  the  city  of  Burlington  is  a  municipal 
corporation,  duly  chartered  by  the  legislature 
of  North  Carolina,  and  was  managed  at  the 
times  hereinafter  mentioned  by  a  mayor  and 
a  board  of  aldermen  or  commissioners  duly 
elected  by  the  people  within  the  corporate 
limits  of  the  said  town,  and  by  policemen 
duly  appointed  by  the  said  board  of  aldermen 
or  commissioners.  <8)  That  on  or  about  the 
•  •  •  day  of  February,  1890,  the  plaintiff 
came  to  the  town  of  Burlington,  and  stopped 
for  one  night  at  a  boarding  house  In  said 
town  kept  by  Mrs.  Mary  Ingle,  where  he  had 
been  stopping  when  in  Burlington,  for  some 
months,  leaving  said  town  the  next  morning 
with  his  horse  and  wagon  and  goods,  and 
went  to  the  factory,  known  as  Altamaha,  nine 
miles  distant  from  said  town,  for  the  purpose 
of  selling  his  goods  and  wares,  as  he  was  li- 
censed to  do  by  the  laws  of  North  Carolina, 
(^  That  plaintiff  had  never  In  his  life  been 
exposed  to  smallpox  up  to  that  time.  QS) 
That  after  arriving  at  Altamaha  one  James 
Zachary,  who  was  the  duly-appointed  police 
officer  of  said  town  of  Burlington,  as  plain- 
tiff is  advised  and  believes,  followed  him 
from  Burlington  to  said  Altamaha,  and  ar- 
rested him,  under  and  by  virtue  of  an  alleged 
warrant  issued  by  the  mayor  of  said  town  of 
Burlington.  Plaintiff  does  not  know  the 
charge  contained  In  said  warrant,  and  has 
applied  to  the  mayor  for  said  warrant,  who 
told  him  It  had  been  destroyed;  but  he  avers, 
from  information  and  belief,  that  said  mayor 
Issued  said  warrant,  and  sent  the  same  to 
Altamaha  by  the  police  officer  of  the  town, 
and  had  plaintiff  arrested,  under  special  au- 
thority of  the  said  city,  and  under  special  In- 
struction given  by  said  boafd  of  aldermen  or 
commissioners.  (6)  That  the  said  Zachary, 
the  policeman  of  the  said  town  of  Burlington, 
professing  to  act  by  vhi:ue  of  said  warrant, 
did  arrest  this  plaintiff  at  Altamaha,  against 
his  earnest  protest,  and  carried  him  back  to 
the  town  of  Burlington;   that  when  he  got 


there  he  was  told  by  the  policeman  that  he 
had  to  go  in  the  house  of  Mrs.  Mary  Ingle, 
and  stay  there  fifteen  days;  that  smallpox 
had  broken  out  in  the  city,  i£nd  that  this 
plaintiff  had  stayed  there  the  night  before, 
and  had  to  go  there  and  stay;  that  plaintiff 
protested  that  he  had  never  been  exposed  to 
smallpox  in  his  life;  that  he  had  spent  the 
night  before  there  in  a  room  by  himself,  with 
no  knowledge  of  any  smallpox  in  the  town, 
and  had  left  in  the  morning,  not  being  ex* 
posed,  and  he  earnestly  protested  against  be- 
ing put  in  the  house;  that  he  was  informed 
at  the  time  that  there  was  a  man  in  the 
house  who  was  declared  to  have  smallpox; 
that  he  asked  for  the  mayor  to  be  sent  for  or 
that  he  be  examined  before  the  mayor,  but 
the  mayor  refused  to  come  to  him  or  to  allow 
him  to  be  carried  before  the  mayor,  but  he 
was  told  by  the  said  policeman  he  had  to  go 
into  said  house;  that  he  begged  the  said  po- 
liceman, and  one  of  the  board  of  aldermen, 
one  Moore,  who,  as  he  is  advised  and  be- 
lieves, was  acting  for  the  said  town  by  the 
authority  of  the  town,  not  to  confine  him  in 
a  house  where  smallpox  was,  as  he  had  a 
great  dread  of  the  disease,  but  to  put  him  in 
another  house,  and  he  would  pay  all  the  ex- 
penses, and  pay  for  a  man  to  watch  him,  and 
see  that  he  did  not  run  away;  that  this  re- 
quest was  refused,  and  he  then  begged  them 
to  put  him  out  in  a  field,  and  hire  a  man  to 
watch  him,  and  he  would  pay  all  the  ex- 
penses, and  also  for  the  expense  of  keeping 
his  horse,  but  this  was  also  refused,  and  he 
was  told  by  said  Moore  and  Zachary  he  was 
to  go  in  said  house;  that  he  told  them  that 
he  had  been  vaccinated  several  times,  and 
showed  the  marks,  but,  in  spite  of  all  his  pro- 
testations, he  was  forced  to  go  Into  said 
house  where  the  man  was  down  with  small- 
pox, and  was  kept  there  for  twenty-one  days; 
his  horse  was  taken  from  him,  and  his  goods 
also  put  In  the  house,  and  kept  there,  during 
the  whole  time  plaintiff  was.  <7)  That  the 
said  house  was  not  a  house  of  detention,  or  a 
pest  houses  provided  by  the  town  for  quaran- 
tine purposes  at  all,  and  the  imprisonment  of 
plaintiff  was  false  and  illegal.  (8)  That, 
against  the  protest  of  plaintiff,  he  was  forced 
to  be  again  vaccinated  twice  during  his  con- 
finement, and  that  neither  of  them  had  any 
effect,  and  they  made  this  plaintiff  pay  for 
said  vaccination.  (9)  That  during  his  con- 
finement in  said  house  the  man  who  was  de- 
clared to  have  smallpox  died  in  said  house; 
that  before  his  death  the  officers  in  charge 
tried  to  force  this  plaintiff  to  go  into  his  room 
and  wait  on  and  attend  to  him,  but  this  he 
refused  positively  to  do.  (10)  That  when  he 
was  released  he  found  that  the  authorities  of 
the  town  had  been  using  his  horse,  and  that 
he  had  been  badly  treated,  very  much  r»> 
duced  in  fiesh,  and  depreciated  in  value,  to 
wit,  in  the  sum  of  |25.  (ID  That  he  had 
about  $150  worth  of  goods,  which,  by  reason 
of  being  kept  in  this  house,  became  almost  a 
total  loss  to  him.    Most  of  them  he  has  never 
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moved  from  the  house,  and  by  reason  of  this 
he  was  damaged  1150.  (12)  That  his  busi- 
ness was  stopped  during  all  this  time,  and  he 
lost  all  the  profits,  as  well  as  his  time^  which 
was  worth  reasonably  the  sum  of  five  dollars 
per  day.  (13)  That  the  plaintiff  suffered  great 
agony  of  mind  by  reason  of  his  exposure  dur- 
ing all  this  time  to  smallpox,  and  by  the  great 
indignity  and  false  arrest  and  imprisonment; 
that,  after  being  released,  it  was  seyeral 
months  before  he  could  do  anything  at  his 
business,  as  It  became  known  he  had  been  in 
the  house  and  exposed  to  smallpox,  and  peo- 
ple would  not  have  anything  to  do  with  him, 
and  he  was  damaged  by  this  the  sum  of  five 
hundred  dollars;  that  by  reason  of  his  loss 
in  his  business,  and  his  loss  of  his  goods  and 
damage  to  his  wares,  and  the  indignities  to 
his  person,  and  his  false  arrest  and  imprison- 
ment, and  agony  of  mind  and  suffering,  he 
has  been  damaged  in  the  sum  of  five  thou- 
sand dollars.  Wherefore  plaintiff  demands 
Judgment  for  the  sum  of  five  thousand  dol- 
lars, and  his  costs  of  suit,  to  be  taxed  by  the 
clerk." 

The  demurrer  admits  the  facts,  and  from 
these  facts  it  must  be.  admitted  that  the 
plaintiff  received  heroic  treatment,  and  was 
damaged.  But  it  Is  not  ev^ry  damage  that 
creates  a  cause  of  action.  This  is  where 
there  is  damage  without  injury,— damnum 
absque  Injuria;  damage  caused  by  lawful 
means,  as  where  one  is  arrested  under  regu- 
lar process  of  law,,  charged  with  a  violation 
of  the  criminal  law  of  the  state,  but,  upon  in- 
vestigation or  trial.  It  appears  that  he  was 
not  guilty  of  the  crime  charged,  and  should 
not  have  been  arrested.  By  such  arrest  and 
detention  he  has  been  damaged,  but  he  has 
no  Tight  of  action  unless  he  can  show  that 
such  arrest  was  malicious.  So,  with  the 
plaintiff,  if  he  was  arrested  and  detained  by 
the  officers  of  the  law,  under  the  process  of 
the  law,  and  for  the  purpose  of  enforcing  the 
law,  he  has  no  right  of  action,  unless  he  can 
show  malice  or  Improper  conduct  on  the  part 
of  the  officers  in  its  execution.  And  then  his 
right  of  action  would  be  against  the  party 
or  parties  maliciously  Instituting  the  proceed- 
ings, or  the  officers  for  improper  conduct  in 
making  the  arrest  and  detention.  That  a 
municipality  may  be  sued  and  held  liable  for 
damages  in  many  cases  is  held  in  Lewis  v. 
City  of  Raleigh,  77  N.  C.  229;  Moffltt  v.  City 
of  Asheville,  103  N.  G.  255,  0  S.  E.  005,  14 
Am.  St  Rep.  810;  and  Shields  ▼.  Town  of 
Durham,  118  N.  C.  450,  24  S.  E.  794,  36  L.  R. 
A.  293.  But  these  and  such  cases  are  for 
the  neglect  in  failing  to  perform  some  re- 
quired duty,  such  as  erecting  and  keeping  in 
proper  condition  city  prisons,  by  reason 
whereof  the  health  of  prisoners  has  been 
seriously  Impaired,  and  the  failure  to  work 
and  keep  the  public  streets  In  repair  and  free 
from  obstructions,  whereby  some  person  suf- 
fers injury.  These  are  distinguishable  from 
the  case  under  consideration,  where  public 
officers  are  In  the  exercise  of  a  public  duty, 


and  engaged  In  enforcing  a  public  law  for 
the  public  good.  They  seem  to  have  been  act- 
ing under  chapter  214,  Laws  1893;  and,  if 
there  was  any  doubt  aa  to  this,  the  plaintlfr 
in  his  brief  expressly  alleges  that  the  de- 
fendant was  acting  under  sections  14,  15,  25, 
c.  214,  Laws  1803. 

It  seems  to  be  settled  in  this  state  that  a 
municipal  coi-poration  cannot  be  held  liable 
in  damages  for  the  enforcement  of  a  public 
law  for  the  public  good.  But  we  will  not  un- 
dertake to  run  anew  and  mark  the  dividing 
line  between  cases  in  which  municipalities 
are  liable  for  damages  and  those  In  which 
they  are  not  liable.  This  has  been  done  in 
McUhenney  t.  City  of  Wilmhigton,  127  N.  C. 
140,  87  S.  B.  187,  and  cases  there  cited.  And, 
if  we  were  to  attempt  to  do  so  in  this  case. 
It  would  be  to  repeat  the  arguments  and  an- 
tiiorilies  cited  in  that  case. 

We  see  no  error,  and  the  judgment  is  af- 
finned. 

DOUGLAS,  J.,  dissents. 


0»  N.  C.  621) 

STATE  ▼.  AKDBRSON. 

(Supreme  Court  of  North  Carolina.     Kov.  B» 

1901.) 

CRIMINAL  LAW— CARRYING  CONCBALBO  WEAP- 
ONS—NIQHT  WATCHMAN. 

Under  Code,  §  1005,  making  it  a  criminal 
offense  to  carry  a  pistol  concealed  on  one's 
person  except  when  on  his  own  premises,  and 
making  possession  of  such  weapon  not  on  his 
own  lana  prima  facie  eridence  of  concealment, 
a^  private  night  watchman  on  th^  premises  of 
his  employer,  carrying  a  pistol  concealed  on  his 
person,  is  not  guilty  of  violating  the  statute. 

Appeal  from  superior  court*  Randolph 
county;  Coble,  Judge. 

C.  Anderson  was  found  not  guilty  of  car- 
ry Ing  a  concealed  weapon,  and  the  state  ap- 
peals.   Affirmed. 

The  special  verdict  is  as  follows:  "The 
Jury  find  that  the  defendant  was  an  employ^ 
of  the  Randleman  Manufacturing  Company 
aa  a  night  watchman,  and  on  the  30th  of 
March.  1901,  was  in  discharge  of  his  duty 
as  such,  aiid  carried  a  pistol  concealed  about 
his  person,  on  the  premises  of  the  company. 
If  the  court  is  of  opinion,  from  these  facts, 
that  defendant  Is  guilty,  the  juiy  find  him 
guilty;  if  otherwise^  then  the  jury  find  him 
not  guilty."  His  honor  held  that  the  de- 
fendant was  not  guilty,  and  the  yerdict  was 
so  entered.  The  state  tecepted,  and  appeal- 
ed from  the  judgment  pronounced. 

Brown  Shepherd,  for  the  State; 

FURCHES,  G.  J.  This  is  an  Indictment 
for  carrying  concealed  weapons,  under  sec- 
tion 1005  of  the  Code,  in  which  tlie  jury 
found  the  following  special  verdict:  "That 
the  defendant  was  an  employe  of  the  Ran- 
dleman Manufacturing  Company,  as  a  night 
watchman,  and  (A  the  SOth  of  March,  1901, 
was  in  discharge  of  his  duty  as  such,  and 
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carried  a  pistol  concealed  about  lila  person, 
on  the  premises  of  the  company."  Upon  this 
yerdict  the  court  held  that  the  defendant 
-was  not  guilty,  and  the  state  appealed.  The 
statute  makes  it  a  criminal  offense  to  cazry 
a  pistol  concealed  about  one's  person,  "ex- 
cept when  on  his  own  luremlses."  "And  If 
any  one,  not  being  on  his  own  land,  shall 
have  about  his  person  any  such  deadly  weap- 
on, such  possession  shall  be  prima  facie  evi- 
dence of  concealment  thereof."  So  it  is  seen 
that  the  statute  uses  the  word  "premises" 
when  it  describes  the  offense,  and  the  word 
''land"  when  It  makes  the  fact  of  carrying 
the  weapon  prima  facie  evidence  of  con- 
cealment But  it  is  held  in  State  v..  Terry, 
93  N.  C.  585,  53  Am.  Bep.  472.  that  one  in 
possession  as  "an  agent  or  overseer,  or  any 
one  else  who  is  vested  with  tho  right  of 
dominion,  is  th«  owner,  within  the  meaning 
of  the  statute."  This  opinion  seems  to  sus- 
tain the  opinion  and  Judgment  of  the  couri* 
belovr.  And  we  do  not  think  that  the  opin- 
ion in  the  case  of  State  v.  Perry,  120  N.  C. 
580,  20  S.  B.  915,  lOOa  is  in  conflict  with 
the  definition  given  in  State  v.  Terry,  93 
N  C.  585,  as  above  stated. 
The  Judgment  must  be  affirmed. 


(129  N.  C.  230) 

PARKIPH  et  ux.  v.  GRAHAM  et  al. 
(Supreme  Court  of  North  Oarolina.    Nov.  12, 

1901.) 

ACTION. ON  NOTB— TRIAIr-4BrBMTSSI0N  OF 

ISSUES 
Under  Code,  f  424,  providing  that  Judg^ 
ment  may  be  given  for  or  against  one  or  more 
of  several  defendants,  and  that  the  ultimate 
rights  of  the  parties  on  each  side,  as  between 
themselves,  may  be  determined,  it  was  error, 
in  an  action  against  the  maker  and  indorsers 
of  a  note,  to  refuse  to  snbmit  to  the  Jury  an  is- 
sue between  the  indorsers,  as  to  whether  or 
not  they  were  cosureties,  or  whether  one  was 
a  supplemental  surety  to  the  other. 

Appeal  from  superior  court,  Durham  coan« 
ty;   Oouncill,  Judge. 

Action  by  W.  T.  Parrish  and  wife  against 
P.  C.  Graham,  receiver,  J.  W.  Smith,  and 
J.  S.  Carr.  From  a  Judgment  in  favor  of 
plaintifT,  defendant  Smith  appeals.  Be- 
versed. 

Boone,  Bryant  &  Biggs,  for  appellant 
Manning  &  Fonshee,  for  appellee. 

FUBCHES,  G.  J.  To  understand  the  case. 
It  will  be  sufficient  to  state  that  on  the  5th 
day  of  June,  1897,  the  Golden  Belt  Hosiery 
Company,  a  corporation  in  the  city  of  Dur- 
ham, J.  S.  Carr,  and  J.  W.  Smith  made  and 
executed  their  promissory  note  to  Mrs,  Lil- 
ly L.  Parrish  for  ^,500.  The  Golden  Belt 
Hosiery  Company  being  in  a  state  of  in- 
solvency, P.  C.  Graham  has  been  appointed 
and  is  its  receiver.  The  note  not  being  paid, 
this  action  was  brought,  and  Graham,  as  re- 
ceiver, filed  no  answer  and  made  no  defense 
to  plaintlfTs  action.  The .  defendants  Carr 
and  Smith  both  filed  answers  admitting  the 
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execution  of  the  note,  but  Smith  alleges  that 
he  signed  it  as  supplemental  surety  to  the 
defendant  Carr,  who  agreed  and  was  to  hold 
him  harmless.  This  allegation  in  defendant 
Smith's  answer  the  defendant  Carr  denies, 
and  alleges  that  he  and  Smith  are  equally 
liable  as  sureties  of  the  Golden  Belt  Ho- 
siery Company.  When  the  case  was  called 
for  trial  the  defendant  Smith  tendered  an 
issue  for  the  purpose  of  determining  wheth- 
er or  not  he  was  only  supplemental  surety 
to  the  defendant  Carr.  The  court  asked  if 
it  was  contended  that  >£rs.  Parrish  knew 
that  Smith  was  only  supplemental  surety  to 
Carr,  and,  upon  being  answered  that  there 
was  no  such  contention,  the  court  declined 
to  submit  such  issue,  and  remarked  that  it 
seemed  that  plalntlfT  was  entitled  to  Judg- 
ment against  both  Carr  and  Smith,  and  they 
could  then  determine  by  an  action  for  that 
purpose  their  respective  liabilities  as  between 
themselves.  Plalntlft  then  moved  for  Judg- 
ment ag^inet  all  the  defendants,  which  was 
granted,  and  the  defendant  Smith  excepted 
and  appealed. 

The  ruling  of  the  court  would  have  been 
correct  under  the  old  practice,  before  the 
Code  consolidating  the  law  and  equity  Juris- 
dictions In  the  same  court  Before  then, 
this  would  have  been  an  action  at  law,  whose 
Judgments,  as  we  have  said  at  this  term, 
were  in  solldo,— yea,  yea,  and  nay,  nay.  But, 
while  this  was. so  on  the  law  side  of  the 
docket,  it  was  different  on  the  equity  side. 
Its  Judgments  or  decrees,  as  they  were  called, 
were  modified  to  suit  the  equity  and  Justice 
of  the  case,  and  they  were  made  against 
plaintiffs  or  defendants,  or  against  one  de- 
fendant and  in  favor  of  other  defendants. 
Under  the  Code  our  practice  hss  followed  to 
a  large  degree  that  of  the  coprts  of  equity, 
"and  its  tendency  has  been  towards  the  en- 
largement of  the  number  of  rights  that  may 
be  adjusted  in  one  action."  Davis  v.  Manu- 
facturing Co.,  114  N.  0.  821,  19  S.  B.  371,  23 
L*  B.  A.  322;  Bobbitt  v.  Blackwell,  120  N. 
C.  253,  26  S.  B.  817.  But,  besides  the  gen- 
eral tendency  to  adopt  at  least  the^  spirit  of 
the  equity  practice,  it  seems  to  us  that  cases 
like  this  have  been  specially  provided  for  by 
section  424  of  the  Code:  "(1)  Judgment  may 
be  given  for  or  against  one  or  more  of  sev- 
eral plaintiffs,  and  for  or  against  one  or 
more  of  several  defendants,  and  it  may  de- 
termine the  ultimate  rights  of  the  parties 
on  each  side,  as  between  themselves."  This 
seems  to  give  ample  power  to  the  court  to 
submit  the  issue  tendered  by  the  defendant 
Smith,  as  this  Issue  has  been  raised  by  alle- 
gations in  the  answer  of  defendant  Smith 
and  denials  In  the  answer  of  defendant  Carr. 
Hulbert  v.  Douglas,  04  N.  O.  128. 

We  do  not  think  Baugert  v.  Blades,  117  N. 
C.  221,  23  S.  B.  179,  nor  any  other  authority 
cited  to  us,  is  In  conflict  with  the  authorities 
we  have  cited;  and  in  refusing  to  submit 
the  issue  tendered  by  the  defendant  Smith 
there  was  error. 
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McDOUGALD  v.  TOWN  OF  LUMBERTON. 
(Supreme  Court  of  North  Carolina*     Not.  6^ 

1901.) 

PBRSONAI.  INJURIES-ASSUMPTION  OF  RISK^ 
TRIAlf-QUESnON  FOR  JURY— RECORD  ON  AP- 
PBALi— STATEMENT  OF  CASE. 

1.  Plaintiff,  in  the  employ  of  defendant  town* 
waa  injured  by  the  caying  in  of  a  ditch.  The 
ditch  was  on  made  soil,  with  mud  and  Qnick- 
sand  at  the  bottom,  and  where  plaintiff  was 
injured  there  was  no  bracing.  Ab  the  quick* 
sand  was  baled  out  with  buckets,  other  quan- 
tities of  it  would  come  out  from  under  the 
bank.  Plaintiff  alleged  that  the  ditch  was  un- 
safe, and  that  he  was  apprehensive  of  injury, 
but  that  he  began  the  work  on  the  assurance 
of  the  persons  in  charge  that  it  was  safe.  Held* 
that  a  nonsuit  on  the  ground  that  plaintiff  had 
assumed  the  risk  was  error. 

2.  Where  the  record  does  not  show  whether 
a  nonsuit  was  entered  on  the  plea  of  con- 
tributory negligence  or  of  assumption  of  risk, 
and  there  is  no  evidence  of  the  former,  but 
some  tending  to  show  the  latter,  ground,  it 
wiU  be  presumed  that  the  nonsuit  was  granted 
on  the  plea  of  assumption  of  risk. 

3.  Where  evidence  is  introduced  under  the 
pleas  of  contributory  negligence  and  assumption 
of  risk^  it  Is  the  better  practice  to  have  sen- 
arate  issues  submitted  to  the  jury  on  those 
questions. 

4.  The  appeal  will  not  be  dismissed  because 
of  the  failure  of  plaintiff  to  point  out  in  his 
assignments  of  error  the  relations  of  one  part 
of  the  evidence  to  another,  where  the  evidence 
on  which  the  nonsuit  was  granted  was  direct 
and  simple. 

5.  On  appeal  from  judgments  sustaining  de- 
murrers to  the  evidence  or  nonsuits  for  want 
of  evidence,  the  particular  parts  of  the  evi- 
dence on  which  the  appellants  rely  to  prove 
the  cause  of  action  must  be  pointed  out. 

Appeal  from  superior  court,  Bobeson  conxi- 
ty;   Moore,  Judge. 

Action  by  B.  McDougald  against  the  town 
of  Lumberton.  From  a  Judgment  In  favor 
of  the  defendant,  plaintiff  appeals.  Bevenh 
ed. 

McLean  &  McLean,  for  appellee. 

MONTGOMBRY,  J.  The  plaintiff  was 
employed  by  the  defendant  in  the  excava- 
tion of  earth  for  sewerage  purposes  in  the 
town  of  Lumberton,  and  was  injured  by 
the  falling  in  upon  him  of  earth  from  the 
top  of  the  ditch.  The  excavation  was  about 
14  feet  deep,  4  feet  wide  at  the  bottom,  and 
20  feet  wide  at  the  top,  as  we  understand 
the  dimensions  of  It  from  the  evidence. 
The  plaintiff  was  injured  while  at  work  at 
the  bottom  of  the  ditch,  where  there  was 
quicksand.  As  the  quicksand  would  be 
baled  out  with  buckets,  other  quantities  of 
it  would  come  out  from  under  the  bank. 
The  plaintiff  in  his  complaint  alleges  that 
the  ditch  or  trench  was  in  an  unsafe  con- 
dition, and  ttiat  he  himself  was  apprehen- 
sive of  injury  If  he  entered  upon  the  work, 
and  yet  that,  upon  the  assurance  of  the  per- 
sons in  charge  that  it  was  safe  for  him  to 
go  In  to  work,  he  relied  upon  their  assur- 
ance, and  entered  upon  his  labors.  The  de- 
fendant in  its  answer  put  in  the  pleas  of 
contributory  negligence  and  assumption  of 


risk  on  the  part  of  the  plaintiff.  Upon  an 
intimation  of  his  honor  that  the  plaintiff 
could  not  recover  upon  the  evidence,  his 
counsel  submitted  to  a  nonsuit,  and  appeal- 
ed. 

We  cannot  tell  from  the  record  whether 
his  honor  thought,  as  a  matter  of  law,  that 
the  plaintiff  had  contributed  to  his  own  In- 
jury (upon  evidence  of  the  plaintiff  about 
which  there  could  be  no  reasonable  differ- 
ence of  opinion),  or  had  assumed  the  risk 
of  employment  We  fall  to  discover  any 
erldence  tending  to  show  that  the  plaintiff 
was  doing  his  work  in  a  careless  or  negli- 
gent manner,  and  therefore  presume  that 
his  honor  was  of  the  opinion  that  he  had 
assumed  the  risk  of  his  employment,  think- 
ing that  the  evidence  on  that  question  was 
uncontradictory,  and  so  clear  that  reason- 
able men  could  come  to  no  other  condusicHi 
about  it.  An  employ^  assumes,  of  course, 
the  ordinary  risk  attendant  upon  the  em- 
ployment; and,  if  this  excavation  had  been 
through  and  into  firm  and  solid  earth,  then 
there  would  have  been  no  negligence  on  tbe 
part  of  defendant,  and  the  plaintiff  would 
have  assumed  the  risk  attendant  upon  the 
employment.  But  there  was  evidence  going 
to  show  that  the  ditch  was  cut  through  allu- 
vial or  made  soil,  with  mud  and  quicksand 
at  the  bottom,  and  that  where  the  plaintiff 
was  hurt  there  was  neither  bracing  nor  wall- 
ing. If  that  was  not  negligence  in  law  on 
the  part  of  the  defendant,  it  certainly  was 
strong  evidence  of  it.  But  did  the  plaintlfl 
from  the  evidence  know  or  have  reasonable 
ground  to  believe  that  the  danger  and  risk 
were  such  that  as  a  prudent  man  he  was 
bound  not  to  assume  them,  and  to  refuse 
to  enter  upon  the  work,  or  to  continue  it 
after  he  had  begun  it?  He  was  not  com- 
pelled to  quit  his  work  unless  such  was  the 
case.  14  Am.  &  Eng.  Bnc.  Law,  845,  and 
authorities  there  cited. 

Upon  the  assurance  made  to  the  plaintiff 
by  those  in  charge  of  the  work  that  it  was 
safe  for  him  to  enter  upon  it,  it  would  seem 
that  the  danger  must  have  been  more  than 
a  suspicion  of  it,  and  that  the  chances  of 
safety  were  fewer  tljian  those  of  injury,  be- 
fore the  plaintiff  could  be  said  to  have  as- 
sumed the  risk.  Hinshaw  v.  Railroad  Co., 
118  N.  0.  1047,  24  S.  B.  426.  We  cannot 
say,  as  a  matter  of  law,  that  the  danger 
was  so  apparent  and  so  obvious  as  to  put 
the  plaintiff  on  his  guard,  and  to  show  that 
he  not  only  saw  the  risk  and  the  danger, 
but  willingly  made  up  his  mind  to  assume  it. 
We  think,  therefore,  that  there  was  error 
in  the  ruling  of  his  honor  In  dismissing  the 
action. 

In  the  consideration  of  this  case,  we  have 
concluded  that  it  is  better  in  the  trial  of 
causes  In  which  the  pleas  of  contributory 
negligence  and  assumption  of  risk  are  Al- 
tered (evidence,  of  course,  under  those  pleas 
being  introduced)  to  have  separate  issues 
submitted  to  the  jury  on  those  questions. 
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While  it  Is  not  nocepsary  to  submit  separate 
Issues,  as  we  bave  pointed  out  In  Rltten- 
house  V.  Railway  Co.,  120  N.  C.  544,  26  S. 
E.  922,  yet  we  haye  found  out  from  expe- 
rience, since  tbat  decision  was  made,  that 
It  Is  a  better  practice. 

Defendant  made  a  motion  to  dismiss  this 
appeal  on  the  ground  that  the  appellant  had 
failed  in  the  statement  of  the  case  to  point 
out  in  his  assignments  of  error,  the  rela- 
tions of  one  part  of  the  evidence  to  another, 
and  the  special  effect  and  importance  of 
such  parts  of  the  evidence,  and  that  that 
view  of  the  case  had  been  called  to  the  at- 
tention of  the  conrt  below,  and  citing  the 
case  of  Gregory  v.  Forbes,  94  N.  0.  220, 
as  authority  for  the  motion.  The  evi- 
dence in  that  case  must  have  been  great- 
ly more  prolix  and  complicated  than  In  this. 
Here  the  evidence  upon  which  the  plain- 
tifT  was  nonsuited  was  direct  and  simple^ 
and  related  to  the  questions  of  contributory 
negligence  and  assumption  of  risk  by  the 
plaintiff,  and,  while  there  was  a  good  deal 
of  it,  we  have  had  no  difficulty  in  finding  it. 

We  shall  hereafter,  however,  require  that. 
In  all  cases  of  sustaining  demurrer  to  the 
evidence  or  nonsuit  for  want  of  evidence, 
the  particular  parts  of  the  evidence  which 
the  appellant  relies  upon  to  prove  the  cause 
of  action  be  either  pointed  out  in  the  case 
on  appeal,  or  called  to  the  attention  of  this 
court  by  brief  or  in  the  oral  argument. 

Error. 


im  N.  c.  213) 

CAR'fER  et  al.  v.  WILMINGTON  &  W.  R. 

CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  6, 

1901.) 

CARRIERS— FREIOHT—RBFUSAL  TO  SHIP— PEN- 
ALTIES—SEPARATE  OFFENSES. 

Under  Code,  9  1964,  providing  a  penalty 
for  a  transportation  company's  refusal  to  ship 
freight  tenaered,  and  that  a  separate  penalty 
may  be  recovered  for  "each  article"  refused,  a 
railroad  company  refusing  to  transport  a  car 
load  of  cattle  is  liable  to  a  separate  penalty 
for  each  animal. 

Appeal  from  superior  court,  Columbus  coun- 
ty; Robinson,  Judge. 

Action  by  L.  W.  Carter  and  others  against 
the  Wilmington  &  Weldon  Railroad  Company 
and  others.  From  a  judgment  In  favor  of 
plaintiffs,  defendants  appeal.    Afiirmed. 

Junius  Davis,  for  appellants.  J.  B.  Schul- 
ken,  for  appellees. 

DOUGLAS,  J.  This  case  was  here  before 
on  demurrer,  being  reported  In  126  N.  0.  437, 
36  S.  E.  14.  In  view  of  what  we  then  said, 
the  answers  of  the  Jury  to  the  first  and  third 
Issues  have  reduced  the  case,  as  now  before 
ns,  to  narrow  limits.  Three  out  of  the  four 
exceptions  insisted  upon  by  the  defendants 
raised  the  point  that,  in  order  to  recover  un- 
der the  statute  for  separate  penalties,  It  was 
Incumbent  upon  the  plaintiffs  to  tender  the 


cattle  separately.  We  think  that  this  ques- 
tion was  settled  In  our  former  decision,  and 
cannot  now  be  reopened  by  a  second  appeal. 
In  the  nature  of  a  rehearing.  If  It  were  nec- 
essary to  tender  separately  each  Individual 
article,  In  contemplation  of  law  such  article 
would  be  a  distinct  shipment,  and  the  provi- 
sion of  the  statute  (Code,  9  1964),  saying 
that  "each  article  refused  shall  constitute  a 
separate  offense,"  would  have  no  meaning. 
The  following  extracts  from  our  former  opin- 
ion sustain  our  present  view.  We  said,  be- 
ginning on  page  439,  126  N.  C,  and  page  15, 
86  S.  E.:  "The  defendant  contends.  In  effect, 
that  the   plaintiffs   have   no   cause   action; 

•  •  ♦  that  but  one  penalty  attaches  for 
the  refusal  of  the  entire  shipment  offered. 

•  •  •  The  statute  provides,  in  express 
terms,  that  each  article  refused  shall  consti- 
tute a  separate  offense;  that  is,  a  distinct  vio- 
lation of  the  law.  The  penalty  attachjes  for 
such  violation,  and  for  each  and  every  viola- 
tion thereof.  •  •  •  To  say  that  *each  ar- 
ticle* meant  simply  the  entire  shipment  of- 
fered would  be  equivalent  to  saying  that  It 
meant  nothing,  because  it  would  add  nothing 
to  the  previous  part  of  the  section.  To  say. 
further,  that,  even  if  each  article  constituted 
a  separate  offense,  the  statute  did  not  intend 
a  separate  penalty,  would  impose  upon  the 
statute  a  construction  utterly  foreign  both  to 
Its  letter  and  spirit.  The  object  in  providing 
a  penalty  is  clearly  to  compel  the  common 
carrier  to  perform  its  duty  to  the  public,  not 
simply  to  the  abstract  public,  but  to  each 
individual.  Penalties  are  made  cumulative 
so  as  to  make  it,  unde^  all  circumstances,  as 
far  as  practicable,  to  the  Interest  of  the  car* 
rler  to  perform  its  duty.  Punishment  and 
compensation  are  essentially  different  The 
one  alms  merely  to  repair  the  Injury  done; 
the  other,  to  prevent  Its  recurrence.  Com- 
pensation should,  under  all  circumstances,  ex- 
actly equal  the  injury;  while  punishment,  to 
be  effective,  must  exceed  the  injury,  or,  at 
least,  be  greater  than  any  possible  benefit 
which  can  accrue  to  the  offender  from  a  vio- 
lation of  the  law.  Suppose  a  large  number 
of  cattle  were  offered  for  shipment.  It  might 
be  cheaper  for  the  carrier  to  pay  a  penalty 
of  $50  than  to  go  to  any  extra  expense  and 
trouble  to  obtain  the  necessary  cars.  More- 
over, the  usual  and  primary  meaning  of  the 
word  'article'  Is  opposed  to  the  idea  that  It 
means  the  entire  shipment  *  ^  *  As  we 
are  of  opinion  that  each  head  of  cattle  was 
a  separate  article  in  contemplation  of  the 
statute,  the  refusal  of  which  was  a  separate 
offense,  it  follows  that  a  separate  penalty  at- 
tached thereto.  As  there  were  thirty  head  of 
cattle  refused,  thirty  separate  penalties  were 
Incurred  by  the  defendant"  This  seems  to 
ns  to  settle  the  present  case. 

Again,  we  say  that  this  decision  refers  to 
the  shipment  of  cattle,  where  each  ''article" 
Is  necessarily  separate,  and  does  not  refer, 
directly  or  by  analogy,  to  the  innumerable 
small  articles  tliat  may  be  Inclosed  In  one 
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package,  T^here  they  can  be  neither  seen  nor 
counted.  Such  a  case  Is  not  now  before  us, 
but  we  have  no  hesitation  in  saying  that  there 
is  an  essentia]  difference  between  one  nail  in 
a  keg  of  nails  and  one  ox  in  a  drove  of  cattle. 

The  shipment  appears  to  have  been  made 
in  entire  good  faith,  and  there  is  neither 
proof  nor  allegation  of  any  fraudulent  intent. 
The  main  defense  seems  to  have  been  tliat 
all  the  defendant's  available  stock  cars  were 
then  required  for  the  transportation  of  two 
regiments  of  cavalry,  but  this  issue  the  jury 
fonnd  against  the  defendant  Whether  the 
instruction  upon  that  issue  can  be  sustained 
we  are  not  called  on  to  decide,  as  it  was  fa- 
vorable to  the  defendant,  and  therefore  not 
now  under  exception. 

The  defendant  contends  that  it  had  no  fa- 
cilities for  taking  care  of  cattle,  but  It  ap- 
pears that  it  bad  the  ordinary  pens  into 
which  the  cattle  were  driven  by  the  plaintiffs. 
The  law  placed  upon  the  defendant  the  im- 
perative duty  of  receiving  these  cattle,  and 
its  refusal  to  receive  is  the  gist  of  tliis  ac- 
tion. It  had  five  days  after  receipt  in  which 
to  ship  the  cattle,  and  did  ship  them  within 
that  time.  If,  In  the  interval,  the  cattle  had 
suffered  from  exposure  and  want  of  feed 
through  no  fault  of  the  defendant,  that  would 
have  been  a  defense  to  be  pleaded  in  an  ac- 
tion for  damage  to  the  cattle,  which  would 
have  been  essentially  different  from  the  one 
at  bar. 

We  have  carefully  considered  the  defend- 
ant's exception  to  the  exclusion  of  the  letter 
of  Richardson  to  Divine,  and,  after  some 
hesitation,  have  come  to  the  conclusion  that 
there  Is  no  error  in  such  exclusion,  under  the 
circumstances  of  this  case.  This  letter  was 
written  by  the  station  agent  at  Whltevllle 
after  the  beginning  of  this  suit,  the  sole 
foundation  of  which  was  his  own  unlawful 
conduct.  While  not  a  party  to  the  suit,  he 
was  something  more  than  a  witness,  and  was 
deeply  interested  in  defending  the  company 
from  any  loss  arising  from  his  own  conduct, 
as  well  as  In  placing  such  conduct  before  his 
superiors  in  the  light  most  favorable  to  him- 
self. We  are  not  passing  upon  the  credibili- 
ty of  the  witness,  which  Is  for  the  Jury  alone, 
but  upon  the  natural  bias  which,  consciously 
or  unconsciously,  Is  liable  to  affect  all  hien 
under  such  circumstances.  In  any  event,  we 
do  not  see  how  the  defendant  has  been  In- 
jured by  the  exclusion  of  the  letter.  The 
jury  found  that  the  plaintiffs  did  not  tender 
the  cattle  on  August  8th,  and  that  finding 
destroyed  half  the  case.  They  also  found 
that  the  defendant  was  not  prevented  from 
furnishing  the  cattle  car  by  the  exigencies  of 
governmental  service.  Of  this  fact  Richard- 
son does  not  appear  to  have  had  any  personal 
'  knowledge,  and  we  do  not  see  how  his  letter 
could  be  used  to  corroborate  Borden,  for 
which  purpose,  indeed,  It  does  not  seem  to 
have  been  offered.  In  some  respects  the  let- 
ter tends  to  corroborate  the  plaintiffs.  It 
says,  in  part:    'These  parties  were  informed 


of  our  inability  to  get  car.  They  Insisted  on 
shipping,  and  drove  theit  cattle  into  the  stock 
pen  here  after  I  had  informed  them  that  it 
was  impossible  to  get  car  that  day.  They  de- 
manded a  bill  of  lading,  which,  of  course,  I 
refused  to  Issue,  as  we  have  no  place  to  keep 
stock  here."  Is  not  that  a  practical  admis- 
sion of  tender  and  refusal? 

Another  significant  statement  is  that  made 
by  Borden,  a  witness  for  the  defendant,  who 
testified  as  follows;  "I  am  now,  and  was  in 
August,  1898,  superintendent  of  transporta- 
tion of  the  defendant  companies.  I  had 
charge  of  the  car  supply  and  train  service. 
A  telegram  came  to  me  in  my  office  in  Wil- 
mington firom  Mr.  Lynch  at  Florence  on  the 
9th  of  August,  1898,  and  one  from  Mr.  A.  S. 
Richardson,  dated  the  10th,  asking  for  a 
stock  car  to  be  sent  to  Whltevllle  station.  I 
sent  the  stock  car  to  Whltevllle  on  the  llth, 
by  the  first  train,  after  I  was  notified  of  its 
importance." 

In  the  absence  of  substantial  error,  the 
judgment  1b  affirmed. 

cm  N.  o.  sot> 

CARTER  V.  CAPE  FEAR  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  5, 

1901.) 

MASTBTR  AND   SERVANT— NBOLIOBNCB—DB- 
FBCTIVB  APPLIANCES. 

Where  planks  were  slid  down  an  inclined 
plane,  and  stopped  at  the  bottom  by  a  bumper, 
and  everything  connected  with  the  transfer  of 
the  lumber  was  in  good  shape,  except  that  there 
.  was  half  an  inch  play  of  the  bumper  under 
the  collar,  and  a  piece  of  lumber  16  feet  long 
struck  the  bumper  with  such  force  as  to  drive 
from,  its  position  a  loaded  truck  w^ighinfi^ 
thousands  of  pounds,  over  chocks,  which  were 
underneath  the  wheels,  of  the  right  sise  and  of 
the  proper  shape,  the  owner  of  the  appliances 
was  not  liable  for  injuries  caused  to  an  em- 
ployfi  by  the  use  of  the  truck,  as  he  cannot  be 
required  in  such  case  to  have  been  informed 
and  guard  against  an  accident  which  could  not 
reasonably  have  been  anticipated. 

Appeal  from  superior  court.  New  Hanover 
county;   Hoke,  Judge. 

Action  by  Charles  Carter  against  the  Capo 
Fear  Lumber  Company.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

Iredell  Meares,  for  appellant  Bellamy  & 
Peschau,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff  was  In- 
jured while  employed  by  the  defendant  in 
the  receiving  of  lumber  ftom  a  slides  and 
placing  the  lumber  upon  a  truck  for  transfer 
to  a  car,  and  thence  to  a  dry  kiln.  The  slide 
was  at  an  angle  of  about  33**,  and  about  6 
feet  in  width.  There  was  a  platform  at  the 
base  of  the  slide  about  15  inches  wide,  ac- 
cording to  the  testimony  of  the  plaintiff. 
At  each  outer  edge  of  the  platform  there 
was  a  •'bumper"  (a  square  piece  of  timbo-) 
protruding  above  the  platform,  for  the  pur- 
pose of  stopping  and  holding  In  position 
the  pieces  of  plank,  raised  singly  to  the  top 
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of  the  slide  l^  automatic  machinery,  as 
they  descended  on  the  slide  to  the  platform. 
These  bumpers  were  fastened  and  held  by 
Iron  clamps  or  bands  bolted  to  the  beams. 
Alongside  of  the  platform,  and  touching  It, 
according  to  the  testimony  of  the  plaintiff, 
a  truck  was  placed  to  receive  the  planks,  and 
which,  when  loaded,  was  moved  laterally 
on  an  Inclined  track  to  another  trac^c,  and 
from  that  other  track  placed  on  a  car  and 
carried  thence  to  the  dry  kiln.  On  the  other 
side  of  the  truck  In  Its  first  position  were 
placed  two  upright  standards  to  hold  In 
place  the  loaded  truck  and  keep  It  from  roll- 
ing off.  These  standards  rested  on  a  plat- 
form on  a  level  with  the  truck,  and  in  front 
of  them  was  an  inch  scantling  nailed  to  the 
platform,  which  acted  as  a  check  or  mor- 
tise to  hold  the  standards  at  the  bottom. 
The  top  of  the  standards  were  placed  In  a 
mortise  in  a  board  nailed  to  the  top  of  the 
frame.  To  prevent  the  loaded  truck  from 
moving  when  the  standards  are  removed, 
"chocks**  (wooden  blocks)  of  the  right  shape 
and  dimensions  were  furnished  by  the  de- 
fendant to  be  placed  underneath  the  wheels, 
and  they  were  used  at  the  time  of  the  plaln- 
tiiTs  injury.  These  chocks  were  removed  by 
hand— an  employ^  standing  or  stooping  at 
each  end  of  the  truck  for  that  purpose- 
after  the  standards  have  been  removed,  In 
order  that  the  loaded  truck  may  roll  to  the 
transfer  track.  The  plaintiff  in  his  com- 
plaint alleges  negligence  on  the  part  of  the 
defendant:  First,  in  that  the  "defendant 
recklessly,  negligently,  and  wantonly  permit- 
ted lumber  to  be  thrown  down  the  slide 
against  a  bumper  which  waa  insecurely  and 
negligently  and  defectively  erected,  and  by 
the  force  and  weight  of  the  lumber,  in  its 
fall,  striking  against  the  said  defective 
bumper,  caused  a  car,  placed  in  Its  regular 
and  customary  position,  which,  on  account 
of  the  defective  condition  and  construction 
of  the  bumper,  rested  against  the  bumper,  to 
turn  over  and  throw  the  load  of  lumber  and 
car  on  the  body  of  the  plaintiff,  crushing  him 
beneath  its  weight  and  breaking  both  legs 
of  the  plaintiff,— the  left  leg  in  two  places, 
and  the  right  leg  near  the  thigh,— inflicting 
serious,  permanent,  and  bodily  injury  to  the 
plaintiff,  and  causing  him  great  suffering 
and  pain,  prostrating  and  confining  him  to 
a  hospital  for  a  period  of  nearly  six  months, 
and  seriously  affecting  his  nervous  system"; 
and,  second,  "that  the  defendant  company 
was  further  negligent  in  not  providing  prop- 
er and  sufficient  appliances  to  prevent  the 
said  car  from  moving  and  turning  over 
when  struck;  as  hereinbefore  alleged,  where- 
by the  plaintiff  suffered  the  injury  complain- 
ed of." 

The  alleged  negligence  in  the  construction 
of  the  frame  or  stall  may  be  eliminated  from 
the  case,  for,  although  thei  plaintiff  said  that 
the  frame  was  insecure,  yet  he  also  said  that, 
if  he  had  not  pulled  the  standard  out  at  the 
bottom,  it  would  not  have  been  broken.    The 


injury,  then,  did  not  result  from  want  of 
strength  or  security  in  the  frame  or  stall. 
It  is  true,  the  plaintiff  testified  that  at  other 
places  there  was  in  use  a  method  of  fixing 
standards  securely,  but,  as  we  have  said,  the 
insecurity  of  the  standard  was  not  the  cause 
of  the  injury  to  the  plaintiff.  The  standards 
had  been  removed  by. the  plaintiff,  and,  as  he 
says,  if  they  had  not  been  pulled  up  at  the 
bottom  they  would  not  have  been  broken. 
And  also  the  plaintiff  further  said  that  at  the 
Angola  Lumber  Company's  mill,  at  Wilming- 
ton, there  was  a  latch  that  held  the  car  until 
the  laborers  could  get  away  to  a  secure  place. 
But  that  testimony  was  in  reference  to  the 
use  of  a  latch  to  hold  the  truck,  instead  of 
holding  it  by  the  method  of  chocks,  and  not 
to  the  security  or  Insecurity  of  the  method  of 
holding  the  car  by  standards  and  frame. 
There  was  no  evidence  on  the  part  of  the 
plaintiff  that  the  plan  of  holding  the  trucks 
by  chocks  was  not  safe  and  secure.  The  real 
matter  for  consideration,  then,  is  the  alleged 
negligence  of  the  defendant  in  reference  to 
the  construction  and  condition  of  the  bumpers 
at  the  time  of  the  plaintiff's  injury;  and 
about  that  matter  was  made  the  main  argu- 
ment of  the  plaintiff's  counsel  in  this  court 
The  plaintiff  testified  that:  rThe  lumber  that 
came  down  the  slide  came  in  the  usual  way, 
and  in  the  same  way  as  it  had  been  coming 
ever  since  I  had  been  working  there.  The 
platforms  were  in  good  condition.  The 
framework  was  substantial.  The  trucks  up- 
on which  the  lumber  is  loaded  are  made  of 
iron.  They  did  not  break.  The  iron  tracks 
did  not  give  way.  There  was  nothing  the 
matter  with  the  slides  or  stalls,  except  the 
bumper  was  loose.  It  is  an  iron  collar,  or 
band  around  the  top  of  the  bumper,  that  la 
fastened  to  the  beams  on  the  slide  or  plat- 
form. The  iron  collar  did  not  break  or 
wrench  out  The  bumper  had  a  loose  play 
within  the  collar."  A  safe  place  In  which  to 
work  had  been  furnished  to  the  plaintiff,  and 
every  appliance  that  was  necessary  to  con- 
duct the  operations  of  the  mill  was  furnished, 
and  all  in  good  condition,  except  that  under 
the  iron  collar  of  one  of  the  bumpers  there 
was  a  play  of  half  an  Inch,  caused  by  the 
wearing  of  the  timber,  and  not  by  decay  or 
rot  The  plaintiff  did  not  know  at  the  time 
of  his  Injury  of  the  loose  collar  around  the 
bumper,  but  he  saw  it  several  months  there- 
after when  he  was  at  the  mill,  and  it  had  not 
been  changed;  but  a  witness  for  the  plaintiff 
said  that  the  collar  had  a  play  of  half  an 
Inch  on  the  day  of  the  injury.  The  plaintiff 
gave  the  following  description  of  the  manner 
in  which  he  was  hurt:  "We  have  to  lift  the 
standard  above  the  chocks  below  about  one 
and  one-fourth  inch  out  of  the  groove,  and 
then,  pulling  the  bottom  ends  out,  lower  them 
until  .the  top  end  slips  out  of  the  mortise 
above.  We  have  to  take  out  the  standards 
before  moving  the  loaded  trucks  of  lumber 
out  of  the  frame.  I  had  taken  out  one  stand- 
ard.   I  was  raising  the  last  standard.    Just 
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as  I  did  so,  and  while  in  a  stooping  position, 
Mftlng  It  up,  a  plank  of  lumber  16  feet  long 
and  1  inch  thick  came  down  the  slide  by  au- 
tomatic machinery  and  struck  the  bumper  on 
the  side  of  the  truck  opposite  to  me.  The 
plank  struck  the  bumper  and  Jarred  the  car, 
and  the  car  and  the  lumber  came  right  over 
on  me.  The  standard  which  I  was  raising 
broke  out  of  the  mortise  above,  in  which  it 
was  fastened.  I  could  not  stop  the  car.  The 
bumper  was  loose.  It  had  a  play  of  one-half 
inch  or  more.  The  loaded  trucks  were  tight 
In  between  the  standards  and  the  bumper." 

At  the  conclusion  of  the  plaintifTs  evidence 
the  defendant  made  a  motion  to  dismiss  as 
of  nonsuit,  and,  upon  the  same  having  been 
overruled,  introduced  evidence.  Upon  the 
close  of  the  evidence  on  both  sides  the  defend* 
ant  renewed  its  motion  to  dismiss  the  action, 
—a  proceeding  which  amounts  to  a  demurrer 
to  the  evidence  under  the  old  system  of  plead- 
ing. Means  v.  Railroad  Co.,  126  N.  G.  424, 
35  S.  B.  813.  There  was  nothing  in  the  evi- 
dence offered  by  the  defendant  helpful  to  the 
plaintiff.  In  fact,  a  number  of  the  witnesses 
testified  that  the  lumber  plant  was  in  excel- 
lent condition;  that  there  was  no  worn  place 
under  the  collar  around  the  bumper;  that 
there  was  plepty  of  room  between  the  stand- 
ards and  the  bumper;  and  two  of  them  said 
That  the  plaintiff  told  them  at  the  time  of  the 
accident  that  the  chocks  must  not  have  been 
under  the  wheels  of  the  truck.  But  with  the 
defendant's  evidence  we  are  not  concerned, 
no  part  of  it  being  of  aid  to  the  plaintiff; 
being  confined,  under  the  motion  to  dismiss, 
to  the  plaintiff's  evidence,  and  that,  too,  in 
the  light  most  favorable  to  him.  According 
to  bis  evidence,  then,  at  the  time  of  the  acci- 
dent this  was  Uie  situation:  Chocks  of  right 
size  and  shape  were  under  the  wheels  of  the 
truck;  the  platforms,  tracks,  trucks,  and  cars 
were  in  good  condition,  and  the  planks  were 
descending  on  the  slide  in  the  usual  way;  but 
the  truck  was  close  in  between  the  bumpers 
and  the  standards,  and  there  was  a  play  of 
half  an  inch  underneath  the  band  or  collar 
around  the  bumper.  The  plaintiff  was  hurt 
by  the  falling  of  a  plank  16  feet  long,  a  foot 
wide,  and  an  inch  thick,  and  striking  the 
bumpers  with  such  force  as  to  cause  the 
bumpers  to  work  in  the  loose  place  under  the 
collar,  and  by  sudden  impact  upon  the  truck 
to  start  it  in  motion,  and  in  its  course  to 
harm  the  plaintiff.  To  be  more  specific  still: 
The  bumpers  and  the  standards  and  the  half- 
Inch  play  under  the  band  around  the  bumper 
constitute  the  negligence  alleged  by  the  plain- 
tiff against  the  defendant;  the  alleged  faulty 
construction  of  the  standard  having  been  al- 
ready disposed  of  In  this  opinion.  The  ques- 
tion then  is,  was  the  omission  of  the  defend- 
ant to  notice  the  play  of  the  bumper  and 
to  repair  it,  and  also  to  provide  a  greater 
place  for  the  truck,— the  plaintiff  having  been 
damaged  the»eby,— actionable  negligence? 
Was  the  plaintiff's  evidence  of  such  a  charac- 
ter as  that  it  should  have  been  submitted  to 


the  Jury  on  the  question  of  defendant's  neg- 
ligence? Or,  to  put  it  in  another  form,  was 
the  defendant  guilty  of  negligence  in  failing 
to  foresee  and  itrovlde  against  what  occur- 
red? After  the  most  careful  consideration 
we  have  arrived  at  the  conclusion  that  there 
was  no  evidence  on  the  first  issue— as  to  the 
defendant's  negligence— that  ought  to  have 
gone  to  the  Jury,  and  the  motion  to  dismiss 
the  action  should  have  been  allowed.  Rail- 
way Co.  V.  Jackson  (1877)  8  App.  Cas.  193; 
Shear.  &  R.  Neg.  S  56;  Spruill  v.  Insurance 
Co.,  120  N.  C.  141,  ^  S.  B.  39.  The  nu>st  fre- 
quently cited  definition  of  negligence  (that  of 
Alderson,  B..  In  Blyth  v.  Waterworks  (3o., 
Law  J.  25  Exch.  213)  is  as  follows:  'The 
omission  to  do  something  which  a  reasonable 
man,  guided  upon  those  considerations  which 
ordinarily  regulate  the  conduct  of  human  af- 
fairs, would  do,  or  doing  something  which  a 
provident  and  reasonable  man  would  not  do; 
and  an  action  may  be  brought  if  thereby  mia- 
chief  is  caused  to  a  third  party  not  intention- 
ally." Negligence  in  law  cannot  exist  except 
in  cases  where  there  has  been  a  want  of  ordi- 
nary care  upon  the  part  of  the  person  char- 
ged with  the  act  of  omission  or  commission, 
and,  though  damage  has  resulted  from  the 
act  or  omission,  there  is  no  injuria  if  there 
has  been  no  want  of  ordinary  care.  No  act  ar 
omission,  though  resulting  in  damage,  can  be 
deemed  actionable  negligence  unless  the  one 
responsible  could  by  the  exercise  of  ordinary 
care,  under  all  the  circumstances,  have  fore- 
seen that  it  might  result  in  damage  to  some 
one.  16  Am.  &  Bug.  Bnc.  Law,  p.  439;  Pol. 
Torts,  36,  87;  Shear.  &  B.  Neg.  S  10.  There 
must  be,  before  a  recovery  can  be  had  in  ac- 
tions for  negligence,  a  breach  of  duty  on  the 
part  of  the  defendant;  and  the  act  or  omis- 
sion producing  the  breach  of  duty,  culpable 
in  itself,  must  be  such  as  a  reasonably  care- 
ful man  would  foresee  might  be  productive  of 
injury,  and  (me  Is  not  liable  for  an  Injury 
which  he  could  not  foresee.  Smith,  N^.  24; 
Blyth  V.  Waterworks  Co.,  U  Bxch.  78L  In  ac- 
tionable negligence  there  must  be  on  the  part 
of  the  defendant  not  only  an  act  or  omission 
constituting  the  proximate  cause  of  the  in- 
Jury,  but  there  must  be  also  a  want  of  ordi- 
nary care  on  his  part  There  may  be  damage 
resulting  proximately  from  an  act  or  omis- 
sion to  act,  even  in  cases  where  a  duty  is  ob- 
ligatory, and  yet  if  there  has  been  no  want 
of  ordinary  care  there  can  be  no  recovery  on 
account  of  the  damage,  because  there  has 
been  no  negligence.  There  is  some  confusion 
in  the  decisions  of  the  courts  in  the  defini- 
tions of  "ordinary  care"  and-  "proximate 
cause,"  but  in  every  case  of  actionable  negli- 
gence they  must  be  found  together.  Mr.  Hor- 
ace Smith,  in  his  work  on  the  Law  of  Negli- 
gence distinguishes  between  the  two  clearly. 
He  writes  (page  13):  **The  word  'proximate- 
ly' is  to  be  distinguished  from  the  word  'cul- 
pable.' An  act,  to  be  culpable  (that  is,  to  be 
a  breach  of  legal  duty),  must,  as  we  have 
seen,  be  such  as  a  reasonably  careful  man 
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would  foresee  would  be  productive  of  Injury, 
and  the  person  Is  not  liable  for  an  Injury 
which  he  could  not  foresee;  but  a  breach  of 
duty,  to  be  proximately  producing  injury, 
must  be  such  that,  whether  defendant  could 
foresee  the  Injury  to  be  probable  or  not,  the 
breach  of  duty  is  in  fact  the  probable  cause 
of  the  Injivy.*'  The  same  distinction  is  also 
well  drawn  in  WUey  v.  Railroad  Co.,  44  N. 
J.  Law,  247,  where  the  court  said:  "The  law 
requires  that  the  damages  chargeable  to  a 
wrongdoer  must  be  riiown  to  be  the  natural 
and  proximate  effect  of  his  delinquency. 
The  term  'natural'  imports  that  they  are  such 
as  might  reasonably  have  been  foreseen,^ 
such  as  occur  in  an  (nrdinary  state  of  things. 
The  term  ^proximate'  indicates  that  there 
must  be  no  other  culpable  and  efficient  agen- 
cy interyening  between  the  defendant's  dere- 
liction and  the  loss."  Ordinary  care  is  rea- 
sonable care,— "that  care  which  a  person  of 
ordinary  prudence  and  capacity  would  take 
under  like  circumstances."  A  good  test  of 
ordinary  care  may  be  found  in  16  Am.  &  Bng. 
Enc.  Law,  p.  402,  deduced  from  the  numerous 
and  most  respectable  authorities  cited  In  the 
note:  "Where  a  person  in  the  observance  or 
performance  of  a  duty  to  another  has  neither 
done  nor  omitted  to  do  anything  which,  an 
ordinarily  careful  and  prudent  person  in  the 
same  relation,  and  under  the  same  conditions 
and  circumstances,  would  not  have  done  or 
omitted  to  do,  he  has  not  failed  to  use  ordi- 
nary care,  and  is  therefore  not  guilty  of  neg- 
ligence, even  though  damage  may  have  re- 
sulted from  his  action  or  want  of  action. 
And,  conversely,  there  has  been  a  want  of  or- 
dinary care  where  a  person,  in  the  observance 
or  performance  of  a  legal  duty  to  another, 
has  done  or  omitted  to  do  something  which 
an  ordinarily  careful  and  prudent  person,  in 
the  same  relation,  and  under  similar  circum- 
stances and  conditions,  would  not  have  done 
or  omitted;  such  act  or  omission  being  the 
proximate  cause  of  injury  to  the  other  party 
to  the  relation."  It  is  right  that  one  should 
be  required  to  anticipate  and  guard  against 
consequences  that  may  be  reasonably  ex- 
pected to  occur,  but  it  would  be  violative 
of  ev«7  principle  of  law  or  justice  if  he 
should  be  compelled  to  foresee  and  provide 
against  that  which  no  reasonable  man  would 
expect  to  happen.  The  business  affairs  of 
life  would  come  to  a  standstill  if  employers 
had  to  busy  themselves  for  their  own  and 
thehr  employes'  safety  In  the  study  of  in- 
genious devices  to  meet  every  case  of  pos- 
sible damage  and  hurt.  There  would  soon 
be  neither  capitalists  nor  laborers,  from  the 
modem  view.  "The  reasonable  man,  then, 
to  whose  ideal  behavior  we  are  to  look  as  the 
standard  of  duty,  will  neither  neglect  what 
he  can  forecast  as  probable,  nor  waste  his 
anxiety  on  events  that  are  barely  possible. 
He  will  order  his  precaution  by  the  measure 
of  what  appears  likely  in  the  known  course 
of  things."  Pol.  Torts,  86. 
Now,  from  the  facts  of  this  case,  as  they 


appear  from  the  plaintiff's  evidence,  can  it 
be  inferred  that  a  reasonable  man,  engaged 
in  the  same  or  like  business,  would  have 
anticipated  and  provided  against  the  ac- 
cident which  happened?  If  such  an  Infer- 
ence could  not  have  been  naturall:^  drawn, 
then  there  was  no  injury,  though  there  was 
damage.  The  defendant  was  not  negligent, 
and  there  Is  no  liability.  As  we  have  said, 
everything  connected  with  the  transfer  of 
the  lumber  was  in  good  shape,— -tracks, 
trucks,  platforms,  lifting  power,  and  chocks. 
There  was  nothing  complained  of  but  a  half 
of  an  inch  play  of  the  bumper  under  the 
collar,  and  the  restricted  space  In  which  the 
truck  stood.  If  these  defects  had  been  seen 
by  the  defendant,  it  could  not  have  been 
required  of  it,  in  reason,  to  anticipate  and 
provide  against  such  an  accident  as  oc- 
curred. No  reasonable  person  could  have 
anticipated  that  the  falling  of  a  piece  of 
lumber  16  feet  long,  12  inches  wide,  and  1 
inch  thick,  6  or  6  feet  on  a  descending  slide 
at  an  angle  of  Sd"",  could  strike  those  bum- 
pers with  such  force  as  to  drive  from  its 
I)osition  the  loaded  truck,  weighing  thou- 
sands of  i>ounds,  over  the  chocks  which 
were  underneath  the  wheels;  the  chocks  be- 
ing of  sufficient  sls^  and  of  the  proper  shape. 
Error. 


(1»  N.  C.  232) 


GARB  V.  SMITH. 


(Supreme  Ck>urt  of  North  Carolina.    Nov.  13, 

1901.) 

WITNBSS-OROSS-BXAMINATION— COSURSTIBS 
— LIABILITIBS— EVIDBNCB. 

Lin  an  action  against  an  alleged  cosure^ 
to  recover  money  paid  In  settlement  of  their 
joint  liability,  the  only  issue  was  whether  de- 
fendant was  plaintiff's  co-surety.  The  defend- 
ant testified  on  cross-examination  that  he  did 
not  tell  0.  not  to  take  into  the  business  a  cer- 
tain partner,  as  he  would  "lie  down"  on  them 
'  if  they  got  into  trouble.  Held  error  to  permit 
plaintiff^  witnesses  to  contradict  thifi  testi- 
mony, as  the  same  was  collateral  to  the  Issue. 

2.  The  rule  that  a  witness  may  be  cross-ex- 
amined as  to  collateral  matters,  to  show  his 
temper,  disposition,  or  bias,  does  not  ai^ly 
where  the  witness  Is  a  party. 

3.  Where,  in  an  action  against  an  alleged 
cosurety  to  recover  money  paid  in  his  behalf, 
the  defendant  admitted  signing  with  plaintiff, 
but  denied  the  relationship,  alleging  that  he 
was  a  supplemcDtal  surety  by  a  special  agree- 
ment with  plaintiff,  tEe  burden  of  proof  was  on 
defendant  to  show  such  special  agreement. 

4.  Where,  In  an  action  against  a  cosurety  to 
recover  money  paid  in  settlement  of  their  joint 
liability,  the  amount  paid  was  $685.42,  and  it 
was  shown  that  plaintiff  had  received  $420  as 
interest  on  collaterals  deposited  to  secure  the 
oblijBration,  it  was  error  for  the  court  to  refuse 
to  instruct  that,  if  the  jury  believed  all  the 
evidence,  the  amount  of  recovery  should  be  re- 
duced by  $420. 

Appeal  from  superior  court,  Durham  coun- 
ty; Goundll,  Judge. 

Action  by  7.  8.  Oarr  against  7.  W.  Smith. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.     Reversed. 
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Boone,    Bryant    &    Biggs,    for    appellant. 
Manning  &  Fousbee,  for  appellee. 

MONTGOMERY,  J.  This  action  was 
brought  by  the  plaintiff  to  recover  of  the  de- 
fendant certain  amounts  of  money  which  he 
alleged  he  had  paid  for  the  defendant  as  a  co- 
surety, the  Golden  Belt  Hosiery  Company  be- 
ing the  principal  debtor.  The  questions  rais- 
ed on  the  trial  were:  First,  whether  or  not 
the  defendant.  Smith,  was  a  supplemental 
surety  or  indorser  to  the  plaintiff;  and,  if 
not  such,  then  what  amount  did  he  ow.e  to  the 
plaintiff?  On  the  cross-examination  the  de- 
fendant, Smith,  a  witness  In  his  own  behalf, 
was  asked  by  plaintiff's  counsel  If  he  did  not 
tell  Carr  not  to  take  into  the  business  Car- 
rington;  that,  if  they  got  into  trouble,  he 
would  "lie  down"  on  them,— and  he  answered 
that  he  did  not  tell  him  so.  Afterwards  T. 
M.  Gorman  was  introduced  by  the  plaintiff, 
and  allowed  to  testify,  over  the  objection  of 
the  defendant,  that  **the  defendant  had  stated 
to  him  that  Carr  wishes  to  associate  Oarrlng- 
ton  In  the  business,  and  that  he  [Smith]  ob- 
jected to  Carrington,  saying  that  he  [Smith] 
was  afraid  that  Carrington  would  lay  down 
on  them  if  they  got  into*  any  trouble."  The 
evidence  ought  not  to  have  been  allowed,  be- 
cause it  was  collateral  to  the  issue.  It  was 
not  substantive  evidence,  and  did  not  tend 
to  prove  or  disprove  the  main  issue  as  to  the 
defendant's  indebtedness  to  the  plaintiff. 
The  rule  of  evidence  is  thus  stated  in  1 
Greenl.  Ev.  S  440:  "But  it  is  a  well-settled 
rule  that  a  witness  cannot  be  cross-examined 
as  to  any  fact  which  Is  collateral  and  irrele- 
vant to  the  issue  merely  for  the  purpose  of 
contradicting  him  by  other  evidence  if  he 
should  deny  it,  thereby  to  discredit  his  testi- 
mony. 4^d,  if  a  question  is  put  to  a  witness 
which  is  collateral  and  irrelevant  to  the  is- 
sue, his  answer  cannot  be  contradicted,  but  Is 
conclusive  against  him."  It  is  said  that  the 
rule  is  relaxed  in  cases  when  the  cross-exam- 
ination relates  to  collateral  matters  that  tend 
to  'Show  the  temper,  disposition,  or  bias  of 
the  witness  cross-examined.  But  in  this  in- 
stance the  rule  cannot  be  said  to  be  i^laxed, 
for  the  witness  Is  one  of  the  parties  to  the 
suit  himself,  and  might  naturally  be  expected 
to  have  feeling  in  the  suit  and  Its  results, 
though  the  question  put  to  him  on  cross-ex- 
amination really  had  no  tendency  to  prove  it 
The  purpose  of  that  part  of  the  cross-exami- 
nation was  to  discredit  the  witness,  and  the 
plaintiff  was  concluded  by  his  answer.  Kra- 
mer V.  Light  Co.,  95  N.  C.  277?  State  v.  Pat- 
terson, 74  N.  C.  157;  Burnett  v.  Railway  Co., 
320  N.  C.  517,  26  S.  B.  819. 

It  was  admitted  by  the  defendant  that  he 
signed  and  indorsed  the  obligations  of  the 
Golden  Belt  Hosiery  Oompany  with  the  plain- 
tiff, and  that  the  company  made  default  in  the 
payment  of  the  balances  which  the  plaintiff 
paid  after  the  default;  but  the  defendant 
denied  that  he  was  cosurety  upon  these  obli- 
gations with  the  plaintiff,  but  said  that  he 


stood  as  a  aupplemental  surety  or  Indorser, 
by  reason  of  a  special  agreement  and  under- 
standing with  the  plaintiff  that  the  plaintiff 
would  protect  and  save  him  harmless  against 
loss  on  account  of  such  signing  and  Indorse- 
ment His  honor  properly  told  the  Jury  that 
the  Golden  Belt  Hosiery  Company  was  the 
principal  debtor,  and  the  defendant,  in  order 
to  rebut  the  presumption  of  suretyship,  must 
prove  by  the  greater  weight  of  the  eridence 
to  the  jury  that  he  was  supplemental  surety; 
that  is,  that  he  signed  the  obligations  for  the 
accommodation  of  the  plaintiff,  and  by  agree- 
ment with  Carr  that  he  would  be  ];ux>tected 
from  liability  or  loss  in  the  matter. 

It  was  admitted  that  the  amount  paid  by 
the  plaintiff  to  the  bank  was  $685.  The  de- 
fendant pleaded  in  the  way  of  a  counterclaim 
the  amount  of  $420,  which  he  averred  that 
the  plaintiff  had  received  from  Manning, 
trustee;  the  same  being  the  semiannual  inter- 
est due  on  certain  collaterals  in  the  hands  of 
Manning  as  a  security  for  the  debt  due  by 
the  Golden  Belt  Hosiery  Company  to  the 
First  National  Bank,  and  for  which  the 
plaintiff  and  defendant  were  sureties.  The 
plaintiff  admitted  that  he  had  received  the 
$420,  but  said  that  Paul  C.  Graham,  the  duly- 
appointed  receiver  of  the  Golden  Bdt  Hosiery 
Company,  had  instituted  a  suit  against  the 
plaintiff  and  Manning,  trustee,  wherein  the 
$420  was  inquired  into  before  the  referee, 
Zollicoffer,  and  that  a  report  of  the  referee 
had  been  filed.  On  the  trial  no  evidence  was 
Introduced  in  reference  to  the  matter,  and  it 
seems  clear  that  his  honor  should  have  In- 
structed the  jury,  as  requested  by  the  defend- 
ant that  if  they  believed  all  the  evidenoe  on 
that  point  the  $685.22  paid  by  Carr  to  the 
bank  should  be  reduced  by  the  amount  of 
$420.  It  makes  no  difference  whether  or  not 
the  stock  In  Manning's  hands  as  collateral 
reached  the  bank  after  the  maturity  of  the 
semiannual  interest  on  the  same  fell  due. 
The  plaintiff  got  that  amount  as  the  interest 
and  it  was  intended  for  the  benefit  of  both 
the  plaintiff  and  the  defendant  when  the  col- 
lateral was  put  up;  the  interest  then  being 
not  due,  and  the  coupons  undipped.  ^ 

New  trial. 


(129  N.  C.  179) 

CHEEK  T.  SUPREME  LODGE  KNIGHTS 

OF  HONOR. 

(Supreme  Court  of  North  Carolina.      Nor.  6, 

1901.) 

INSURANCS-FRATBRNAL  SOCIESTIBS  —  PLEAD- 

IN(}— DEMURRER. 


^  1.  Facts  not  alleged  in  the  complaint,  but 
Ued  on  by  defendant  as  a  defense,  cannot  be 
considered  on  a  demurrer  to  the  complaint 

2.  A  complaint  alleged  that  plaintiff's  dece- 
dent was  insnred  in  a  fraternal  insurance  com- 
pany; that  the  local  lodge  of  which  deceased 
was  a  member  forfeited  its  charter  in  June; 
that  in  September  a  defunct  lodge  member^! 
card  was  issned  by  defendant  the  grand  lodge, 
to  decedent;  that  in  May  decedent-  was  strick- 
en with  paralysis,  and  was  confined  to  his  bed. 


S.C) 


CHE£K  y.  SUPREME  LODGE  KNIGHTS  OP  HONOli 


833 


and  did  not  know  of  the  f  orf  eitare  of  the  lodge, 
becanee  of  each  rickneee:  that  when  said  cer- 
tificate was  issued  by  the  grand  lodge  dece- 
dent coold  not,  because  of  snch  illness,  pass 
a  good  examination,  as  provided  when  such 
certificate  is  issued  more  than  60  days  after 
forfeiture  of  charter.  Held  that,  as  it  was  not 
shown  by  the  complaint  that  it  was  the  fault 
of  the  insured  that  he  did  not  receive  his  card 
earlier  than  he  did,  and  as  the  grand  lodge 
seems  to  have  been  responsible  for  the  delay, 
tlie  complaint  was  snfllcient  against  general 
demurrer. 

Appeal  from  guperiw  court*  Alamance 
connty;    Gomicill,  Judge. 

Action  by  Pena  O.  Cheek  against  the  8n* 
preme  Lodge  Knights  of  Honor.  From  a 
judgment  in  favor  of  the  plaintiff,  the  de- 
fendant appeals.    Affirmed. 

Watson,  Buxton  &  Wataon  and  Shepherd 
&  Shepherd,  for  appellant.  Charles  B.  Mc- 
Lean, for  appellee. 

FURCHES,  a  J.  In  1881,  Henry  A. 
Cheek  became  a  member  of  Alamance  Lodge 
Knights  of  Honor,  and  received  a  certifi- 
cate of  Insurance  of  |2,000,  for  the  benefit 
of  his  wife,  who  is  the  i^aintiff  in  this  ac^ 
tloD.  The  husband  is  dead,  and  the  pMn- 
tiff  brings  this  action,  and  files  the  follow- 
ing complaint,  in  which  she  makes  the  card 
called  "certificate  of  membership"  in  a  *Vle^ 
fnncf *  lodge  a  part  thereof: 

'rrhe  plaintiff  alleges:  (1)  That  she  is  the 
widow  of  the  late  Henry  A.  Cheek,  of  Ala- 
mance county.  North  Carolina.  (2)  That  her 
■aid  deceased  husband  was  In  his  lifetime 
a  member  of  Alamance  Lodge,  No.  2,695, 
Knights  of  Honor,  and  that  he  received  the 
degree  of  manhood  on  the  2d  day  of  Novem- 
ber, 1881,  at  the  age  of  fifty-three  years. 
<8)  That  on  the  16th  day  of  December,  1881, 
ber  said  husband  had  issued  to  him  by  the 
defendant  benefit  certificate  No.  117,129,  for 
two  thousand  dollars,  plaintiff  then  being 
his  wife,  a  copy  of  wh^ch  certificate  is  here- 
to attached,  marked  'Exhibit  A/  and  asked 
to  be  taken  as  part  of  this  article  of  com- 
plaint, just  as  if  here  set  out  (4)  That  the 
statements  made  by  her  said  husband  for 
membership,  and  the  statements  made  by 
him  to  the  medical  examiner,  are  true,  and 
that  he  compiled  with  the  laws,  rules,  and 
regulations  governing  the  order  at  the  time 
when  said  certificate  was  issued,  and  with 
those  subsequently  enacted  for  Its  govern- 
ment,  and  was  in  good  standing  at  his  death. 
(6)  That  said  Alamance  Lodge,  No.  2,595, 
Knights  of  Honor,  on  the  10th  day  of  June, 
1896,  forfeited  its  charter,  and  that  on  the 
24th  day  .of  September,  1896,  a  defunct  lodge 
member's  card  was  issued  by  defendant  to 
plaintiff's  said  husband,  a  copy  of  which  is 
hereto  attached,  marked  'Exhibit  B,'  and 
asked  to  be  taken  as  part  of  this  article  of 
complaint,  as  folly  as  if  here  set  out  at 
length.  (6>  That  <m  May  28,  1896,  the  said 
husband  of  plaintiff  was  stricken  with  pa- 
ralysis, from  which  he  never  recovered, 
and  until  long  after  the  said  10th  day  of 
89  S.E.- 


June^  1896,  he  was  confined  to  his  house  In 
almost  a  helpless  condition,  and  never  did 
he  recover  so  as  to  be  able  to  walk,  so  that 
the  zequlrmnent  that  he  p^ss  a  medical  ex- 
amination, indorsed  upon  the  margin  of  said 
card,  was  impossible  of  fulfillment.  (7) 
That  plalntUTs  husband  paid  his  assess- 
ments and  dues  regularly  until  his  affliction, 
and  afterwards  his  family  continued  to  pay 
them  Just  as  he  had  done,  and  he  never 
changed  his  rate  of  assessment.  (8)  That 
plaintiff's  husband  did  not  learn  of  the  for- 
feiture of  its  charter  by  said  Alamance 
Lodge,  No.  2,595,  until  in  September,  1896, 
and  only  a  few  days  before  the  date  of  said 
defunct  lodge  member's  card.  His  condition 
forbade  his  sooner  learning  of  it,  or  inform- 
ing himself;  and  even  then  the  knowledge 
came  to  him  through  the  kindness  of  a 
friend.  (9)  That  the  total  amount  of  as- 
sessments paid  for  and  on  account  of  afore- 
said benefit  certificate  is  more  than  one 
thousand  three  himdred  dollars,  to  wit,  one 
thousand  three  hundred  and  nine  dollai^s,  as 
plaintiff  Is  informed  and  verily  believes. 
(10)  That  said  husband  of  plaintiff  departed 
this  life  in  the  sununer  or  early  fall  in 
the  year  1899.  ai)  That  the  plaintiff,  be- 
fore commencing  this  action,  demanded  pay- 
ment al  defendant  for  and  mi  account  ol 
said  benefit  certificate  of  the  amount  thereof. 
(12)  That  said  defendant  is  a  c<wporatiou 
authorized  by  law,  and  organized  in  pur- 
suance thereof .  (18)  That  said  benefit  cer- 
tificate was  never  surrendered  or  canceled 
at  his  request,  and  another  certificate  Issti- 
ed  therefor,  but  it  remained  In  his  possessior 
till  his  death,  and  Is  now  In  possession  <^ 
plaintiff*  Wherefore,  plaintiff  demands  Judg- 
ment: (1)  That  she  recover  of  defendant  the 
sum  of  two  thousand  dollars,  less  the  assess- 
ments unpaid  at  his  death,  which  amount 
to  less  than  one  hundred  and  fifty  dollars, 
to  wit,  one  hundred  and  forty  dollars.  (2) 
For  such  other  relief  as  plaintiff  may  be  en- 
titled tow" 

To  this  complaint  the  defendant  demurs, 
and,  as  the  demurrer  admits  the  facts  stat- 
ed in  the  complaint,  the  only  question  pre- 
sented fcHT  our  consideration  Is  whether  the 
complaint  states  a  cause  of  action.  The  de- 
fendant is  therefore  deprived  of  the  benefit 
of  any  fact  presented  in  its  brief  that  does 
not  appear  In  the  complaint;  and  from  the 
brief  and  argument  of  defendant  It  seems 
to  us  that  it  is  a  case  that  should  have  been 
tried  upon  answer,  and  not  upon  demurrer. 
We  understand  firom  the  defendant's  brief 
that  the  plalntUTs  defense  is  resisted  upon 
the  ground  that  Alamance  Lodge  had  been 
suspended,  and  was  '^defunct,"  as  it  Is  term- 
ed in  the  brief;  and  that  the  Insured  (Henry) 
had  failed  and  neglected  to  apply  to  any 
other  lodge  for  adnvission,  as  deflendant  al- 
leges he  should  have  done;  and  that  there 
were  unpaid  assessments  due  at  the  time 
of  his  death.  But  the  complaint  does  not 
show  these  facts»  and  therefore  we  cannot 
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and  do  not  pass  upon  their  sufficiency  or  In- 
sufficiency, if  they  were  presented. 

It  appears  from  the  complaint  that  the 
insured  had  a  stroke  of  paralysis  in  May, 
1896;  that  Alamance  Lodge  was  suspended 
on  the  10th  of  June,  1896,  but  the  insured 
had  no  information  as  to  said  suspension 
until  September,  1886;  and  that  rery  soon 
after  be  learned  of  the  suspension  of  Ala- 
mance Lodge  he  received  the  following  cer- 
tificate, dated  September  24,  1896: 

*'Knights  of  Honor.  Defunct  Lodge  Mem- 
ber's Card.  This  is  to  certify,  that  Henry 
A.  Cheek  was  a  member  of  Alamance  Lodge, 
No.  2,595,  Knights  of  Honor,  and  in  good 
standing,  on  the  10th  day  of  June,  1896, 
the  date  said  lodge  forfeited  its  charter, 
and  that  said  lodge  is  now  defunct  Said 
Henry  A.  Cheek  received  the  degree  of 
manhood  on  the  2nd  day  of  November,  1881, 
at  the  age  of  fifty-three  years.  Rate  of  his 
assessment,  $3.50.  He  has  paid  374  assess- 
ments, beginning  with  No.  93,  and  has  paid 
to  No.  466,  inclusive.  Total  amount  paid, 
$1,309,  and  is  a  full-rate  member.  Witness 
my  hand  and  the  seal  of  the  supreme  lodge, 
this  24th  day  of  September,  1896,  at  St 
Louis,  state  of  Missouri  B.  F.  Nelson,  Sn- 
preme  Reporter.  [Seal  of  Supreme  Lodge 
Knights  of  Honor.] 

"Note.  This  certificate  may  be  deposited 
m  any  lodge,  in  accordance  with  the  provi- 
sions of  article  VL,  section  3,  supreme  lodge 
constitution.  , 

"Note.  The  lodge  accepting  this  card  must 
collect  all  assessments,  commencing  with 
No.  467,  if  less  than  sixty  days  have  elapsed 
between  June  10th,  1896,  and  the  date  the 
member  is  balloted  on  by  the  lodge  accept- 
ing this  card.  If  more  than  sixty  days,  then 
the  member  must  pass  a  medical  examina- 
tion, and  pay  assessments  No.  467  to  473, 
inclusive,  and  the  assessments  to  be  paid 
by  members  for  the  month  in  which  the 
member  is  elected.  The  holder  of  this  card 
must  pass  a  medical  examination." 

It  is  seen  from  this  card,  and  the  card 
so  states,  that  the  60  days  from  the  suspen- 
sion of  Alamance  Lodge  in  which  the  in- 
sured might  have  been  transfeired  to  anoth- 
er lodge  without  ire-examination  had  expired, 
and  it  appears  from  the  complaint  that  the 
Insured  at  that  time  could  not  have  passed 
an  examination;  that  he  had  been  in  this 
condition  from  the  time  he  was  stricken 
with  paralysis,  in  May,  1896,  and  so  re- 
mained until  his  death,  in  1899.  It  is  not 
shown  by  the  complaint  that  it  was  the  fault 
of  the  insured  that  he  did  not  receive  this 
*'def  unct"  card  earlier  than  he  did.  But  the 
effect  of  not  receiving  it  until  after  the  24th 
September  was  to  effectually  deprive  the 
assured  of  his  right  to  be  transferred  to 
another  lodge  without  having  to  undergo  a 
physical  examination,  which  he  could  not  do, 
and  thereby  to  deprive  him  of  his  member- 
ship in  the  aBsociation.  It  is  held  in  Bragaw 
V.  Lodge,  128  N.  O.  354,  88  S.  E.  905,  that 


the  secretary  and  treasurer  of  that  lodge 
was  the  agent  of  the  grand  lodge,  although 
the  by-laws  provided  that  he  should  be  deem- 
ed to  be  the  agent  of  the  local  lodge;  and, 
if  the  secretary  and  treasurer  is  the  agent 
of  the  grand  lodge,  we  see  no  reason  why  the 
other  cheers  of  the  local  lodge  are  not  the 
officers  of  the  grand  lodge,  and  why  the 
grand  lodge  Is  not  responsible  for  the  de- 
lay in  giving  the  assured  the  "defunct"  card. 
It  may  be  that  it  is  not  but  if  so>  it  does  not 
appear  by  the  facts  stated  in  the  complaint. 
We  therefore  see  no  error  in  avermling  the 
demurrer. 
No  error. 


a»  N.  C.  M6) 

WOOTBN  et  aL  v.  WILMINGTON   &  W. 

B.  00. 

(Supreme  Court  of  North  Carolina.     Not.  12, 

1901.) 

Petition  for  rehearing.    Dismissed. 
For  former  opinion,  see  38  S.  B.  296. 

Junius  Davis,  Rountree  &  Oarr,  and  H.  L. 
Stevens,  for  appellant  Bellamy  &  Peschan, 
for  appellees. 

MONTGOMBRT,  J.     This  case  has  been 
considered  again  by  the  court  upon  a  peti- 
tion to  rehear  granted  to  the  defendant.    We 
have  carefully  gone  over  the  former  opinion, 
and  considered  the  arguments  of  couns^ 
and,  in  the  end,  are  not  disposed  to  recede 
from  the  positions  taken  in  the  former  de- 
cision.   Every  phase  of  the  case  was  th^e 
discussed  at  length,  except  the  matter  of 
the  effect  of  the  assent  by  the  executors  to 
the  legacy  of  the  remainder-man  upon  the 
plaintiffs'  rights.    If  we  were  to  reduce  to 
writing  the  reasons  which  have  induced  us 
to  make  no  change  In  the  former  opinion,  the 
writing  would  be  but  a  repetition  of  what 
was  there  said.    We  there  carefully  exam- 
ined the  authorities  relied  upon  by  the  de- 
fendant after  weighing  well  the  arguments 
and  briefs  of  the  counsel  of  the  defoidant, 
and  we  came  to  the  conclusion  that  the  other 
view  of  the  law  presented  by  plaintiffs'  coun- 
sel was  the  correct  one.    Ab  to  the  matter 
of  the  assent  of  the  executors  to  tbe  re- 
mainder-man's legacy,  it  is  only  necessary 
to  say  that  the  plaintiffs'  admit  the  position 
of  the  defendant  that  the  assent  of  the  ex- 
ecutors to  the  life  tenant's  legacy  Included 
their  assent  to  the  remainder-man;  but  they 
say  they  are  finding  no  fault  with  the  ex- 
ecutors or  with  the  defendant  on  that  ac- 
count, but  are  insisting  that  after  the  as- 
sent the  executors,  together  with  the  defend- 
ants who  were  charged  with  the  duty,  failed 
to  protect  the  remainder-man  In  the  trans- 
fer of  the  legacy,— the  stock,— thereby  caoa- 
ing  loss  to  the  plaintiffs;  and  we  are  ot  the 
opinion  that  the  plaintiffs'  oontenticMi  must 
be  sustained. 

Petition  dismissed. 
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(129  N.  C.  242) 

JERMAN  T.  GULI^EDGB. 

(Supreme  Court  of  North  Carolina.     Not.  12, 

1901.) 

JUSTICES  OF  THO  PBACB-APPEAIr-WHEN  RB- 

TURNABLE—AGRESMBNT  OF  AT- 

TORNBYS— DISMISSAL. 

1.  Where  the  opposing  attorneys  agree  that 
plaintiff's  attorney  shall  make  up  the  tran- 
script of  appeal  with  the  justice  of  the  peace, 
and  submit  it  to  defendant's  attorney,  the  jus- 
tice is  relieved  of  the  duty  .imposed  by  Code,  § 
S78,  requiring  him  to  make  return  to  the  ap- 
pellate court  within  10  days,  and  the  case 
need  not  be  docketed  at  the  ensuing  term  of 
the  appellate  court,  as  required  by  section 
880;  and,  therefore^  plaintiff's  attorney  hav- 
ing failed  to  conform  to  the  agreement,  the 
appeal  will  not  be  dismissed  at  his  instance 
OB  the  ground  that  the  case  was  not  docketed 
at  the  term  next  ensuing  after  the  appeal  was 
taken. 

2wActs  1887,  c.  256,  §  2,  gives  jurisdiction 
to  the  January  term  of  the  superior  court  of  all 
civU  matters,  as  well  as  criminal,  so  that  an 
appeal  from  a  judgment  of  a  justice  of  the 
peace  is  properly  returnable  to  such  term. 

Appeal  from  superior  court,  Anson  county; 
Moore,  Judge. 

Action  by  Martin  Jerman  against  J.  W. 
Gulledge  to  recover  personal  property.  From 
an  order  of  the  superior  court  dismissing  de- 
fendant's appeal,  he  appeals.    Beyersed. 

H.  H.  McLendon,  for  appellant.  Robinson 
ft  Caudle,  for  appellee. 

COOK,  J.  This  action  was  tried  in  a  court 
of  a  Justice  of  the  peace  on  the  7th  of  De- 
cember, 1899.  Judgment  was  rendered  in 
favor  of  the  plaintiff,  and  defendant  took  an 
appeal  to  the  superior  court  The  case  was 
returned  to  and  docketed  In  the  superior  court 
<not  to  the  January  term,  1900,  which  was 
the  next  ensuing  term)  on  the  5th  of  April, 
1900,  which  was  10  days  prior  to  the  April 
term  of  said  court  It  was  continued  by  con- 
sent from  term  to  term  until  the  April  term, 
19Q1;  and,  while  then  being  heard  before 
his  honor  at  chambers,  the  attorney  for  plain- 
tiff moved  to  dismiss  the  appeal  upon  the 
ground  that  the  case  was  not  docketed  at  the 
January  term,  1900  (the  term  next  ensuing 
after  the  appeal  was  taken),  which  motion 
his  honor  allowed,  and  dismissed  the  appeal, 
and  defendant  excepted  and  ai^ealed-  to  this 
court 

In  the  record  it  appears  from  the  uncontra- 
dicted affidavit  of  H.  H.  McLendon,  attorney 
of  defendant  that  when  the  justice  of  the 
peace  rendered  Judgment  against  defendant 
he  appealed  in  open  court  In  the  presence  of 
the  plaintiff,  "and  paid  him  his  costs  as  re- 
quired by  law,  and  asked  said  Justice  to  send 
up  the  transcript  at  once;  that  it  was  under- 
stood and  agreed  that  T.  L.  Caudle,  Bsq.,  at- 
torney for  the  plaintiff,  would  make  up  the 
transcript  with  the  justice,  and  submit  same 
to  counsel  for  defendant;  •  ♦  •  that  by 
reason  of  the  agreement  entered  into  by  said 
affiant  with  said  J.  S.  Myers,  J.  P.,  and  T.  L. 
Caudle,  attorney  as  aforesaid,  and  relying 
upon  said  agreement,  the  appeal  was  not  sent 


up  to  the  superior  court  tOl  after  the  said 
January  term,  1900;  that  said  Justice  of 
the  peace  told  this  affiant  on  two  or  three  oc- 
casicms,  when  asked  if  he  had  sent  up  the 
appeal,  that  he  had  been  to  the  office  of  said 
T.  L.  Caudle  several  times  to  make  out  said 
transcript  and  that  he  failed  to  find  him. 
The  said  Justice  lives  about  8  or  9  miles  from 
Wadesboro."  It  further  appears  from  said 
affidavit:  'That  on  Friday  of  said  April  term, 
1901,  said  T.  L.  Caudle,  attorney  for  plaintilf; 
agreed  "with  said  affiant  attorney  for  defend- 
ant that  they  would  submit  the  questlcni  of 
law  raised  in  said  answer  of  defendant  to  the 
complaint  of  plaintiff,  #  #  #  and  said 
question  was  to  be  passed  upon  by  his  honor 
Fred  Moore,  Judge  presiding,  and,  if  adverse 
to  plaintiff,  then  it  was  agreed  that  said  case 
would  be  submitted  to  ^ohn  GL  McLaughlin, 
clerk,  to  arbitrate  the  question  of  the  de- 
fendant's damages.  That  said  affiant  and  T. 
L.  Caudle,  Bsq.,.  attorney  for  plaintiff  as 
aforesaid,  appeared  before  his  honor  at  cham^ 
bers  to  hear  said  question  of  law  and  the 
facts  in  the  case.  *  *  *  While  doing  so, 
said  attorney  for  plaintiff  interrupted  said  af- 
fiant and  said,  'In  this  connection,  your  hon- 
or, I  desire  to  make  a  motion  to  dismiss  the 
appeal'  •  •  •  That  no  motion  was  made 
to  dismiss  said  appeal  till  the  time  the  parties 
went  before  the  Judge  at  chambers  as  afore- 
said, and  no  notice  of  motion  was  given  at 
any  time.**  Upon  the  facts  stated  in  the  af- 
fidavit of  defendant's  attorney,  which  are  un- 
contradicted, we  think  his  honor  erred  in  dis- 
missing the  appeal.  Under  section  878  of  the 
Code,  the  Justice  is  required  to  make  a  return 
to  the  appellate  court  and  ffie  with  the  clerk 
thereof  the  papers,  proceedings,  etc,  within 
10  days  after  the  servfcie  of  notice  ot  Appeal; 
and,  under  section  880,  ''when  the  return  is 
made,  the  clerk  of  the  appellate  court  shall 
docket  the  case  on  his  trial  docket,  for  a  new 
trial  of  the  whole  matter  at  the  ensuing  term 
of  said  court"  But  in  this  case  the  Justice 
was  relieved  of  the  duty  to  make  return 
thereof  within  10  days  as  required  by  the 
agreement  of  the  attorneys  for  both  parties. 
We  know  of  no  statute  which  requires  that 
the  appeal  shall  be  docketed  at  the  ensuing 
term  If  the  attorneys  on  both  sides  shall  de» 
sire  otherwise.  WhUe  it  does  not  here  appear 
that  It  was  the  purpose  of  the  attorneys  not 
to  docket  the  case  at  the  January  term,  yet 
it  was  not  done,  and  no  laches  can  be  imput- 
ed to  the  Justice  or  attorney  for  defendant 
By  agreement  the  attorney  of  plaintiff  was  to 
make  out  the  return  for  the  Justice,  and  sub- 
mit the  same  to  the  attorney  of  the  defend- 
ant The  justice  upon  several  occasions  went 
to  the  offiice  of  plaintiff's  attorney  to  look  aft* 
er  the  matter,  but  could  not  find  him,  of 
which  he  informed  the  attorney  of  defendant 
The  delay  was  therefore  caused  by  plaintiff's 
attorney,  which  he  seems  to  have  recognlseed 
by  not  making  his  motion'  at  the  April  term, 
1900,  and  by  consenting  to  the  continuances 
thereafter,  and  the  court  ought  not  to  allow 
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a  party  to  take  advantage  of  his  own  wrong, 
Ttie  UictB  in  this  case  differ  from  thoae  in 
Pants  Ck).  y.  Smltb«  125  N.  O.  688,  84  S.  B. 
6S2,  and  cases  there  dted,  in  that  the  fafl- 
ore  to  docket  in  these  cases  was  on  account 
of  laches,  while  In  this  case  it  was  caused  hj 
an  agreement  of  the  parties. 

It  was  insisted  by  the  defendant's  counsel 
in  this  court  that  the  return  should  not,  in 
any  event,  have  been  made  to  the  January 
term,  because  that  term  was  created  for  the 
trial  of  criminal  actions  (Acts  1897,  c  266); 
but  a  careful  review  of  the  statute  leads  us  to 
a  different  construction.  By  section  2  that 
term  is  given  Jurisdiction  of  all  dvU  matters, 
on  account  of  which  the  appeal  was  properly 
returnable  to  that  term. 

There  Is  error. 

DOUGLAS,  J.  (concurring).  I  concur  in  the 
Judgment  of  the  court,  as  well  as  In  its  opin- 
ion, except  in  so  fiir  as  it  holds  that  the  ap- 
peal was  properly  retunutble  to  the  criminal 
term  of  the  superior  court  Of  this  I  doubt, 
as  section  880  of  the  Code  provides  that, 
"when  the  return  is  made,  the  clerk  of  the 
appellate  court  shall  docket  the  case  on  his 
trial  docket,  for  a  new  trial  of  the  whole 
matter  at  the  ensuing  term  of  said  court** 
This  could  be  done  at  the  criminal  term  only 
by  consent  of  parties. 


(129  N.  C.  236) 

JEFFBIBS  V.  SEABOARD  A.  L.  B.  00. 

(Supreme  Ck>urt  of  North  Carolina.    Nov.  12, 

1901.) 

RAILROADS-CHII.D  ON  TRACK-INJT7RT-BARN* 
INO  CAPACITY-<3ARB  TO  PRBTVBNT  INJURY— 
BVlbENCB— ADMISSIBILITT— DUTY  TO  CHBCK 
TRAIN— TIMB  OF  ACCRUAL. 

1.  In  an  action  Sffainst  a  railroad  company 
for  injuries  receivedi  by  a  female  child  on  the 
track,  evidence  that  the  child  had  no  property 
and  no  soorce  of  income.  In  connection  with 
proof  of  the  wases  current  in  the  locality  for 
women  employea  at  manual  labor.  Is  relevant 
and  admissible  on  the  question  of  impairment 
of  the  child's  earning  capacity. 

2.  In  an  action  against  a  railroad  company 
for  injury  to  a  child  on  the  track,  a  Question 
asked  the  engineer  as  to  whether,  after  he  saw 
the  child,  anything  was  omitted  which  could 
have  been  done  to  save  It  was  properly  ezdnd* 
ed,  as  it  required  the  witness  to  answer  a 
question  which  was  for  the  jury. 

8.  The  duty  of  an  engineer  to  check  .the 
speed  of  his  train  in  order  to  avoid  Injuring  a 
child  on  the  track  arises  when,  in  the  exerdse 
of  reasonable  care,  the  engineer  sKbuld  have 
first  perceived  the  child,  and  not  at  the  time 
when  he  actually  saw  it,  though  his  attention 
was  distracted  by  his  duties,  as  Ih  that  event 
It  is  incumbent  on  the  railroad  company  to  em- 

{^loy  sufficient  assistants  to  maintain  a  proper 
ookout. 

Appeal  from  superior  court,  Franklin  coun* 
ty;  Ck>ble,  Judge. 

Action  by  Carrie  JefCriea,  by  her  next 
friend,  againet  the  Seaboard  Air  Une  Rail- 
road Company.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.   Affirmed. 


O.  M.  Gooke,  W.  H*  Day,  J.  B.  Batcfaelor, 
and  Battle  ft  Mordecai,  for  appellant.  F.  8. 
Spruill  and  B.  B.  Massenburg,  for  appdee. 

OLA  RE,  J.  Carrie  Jeffries,  three  years  old, 
while  straying  upon  defendant's  track,  was 
injured  by  its  locomotive,  causing  the  loss 
of  her  right  arm  at  the  should^.  Some  of 
the  defendants  exceptions,  taken  out  of 
abundant  caution  on  the  trial,  were  proper- 
ly abandoned  here,  and  we  will  only  discuss 
those  insisted  on  in  the  argument,  though 
we  have  examined  them  all. 

The  first  exception  was  to  the  admisston 
of  evidence  that  the  child  had  no  property 
and  no  source  of  Income.  This,  standing  alone, 
might  ,have  been  Irrelevant  testimony,  and  the 
admission  of  such  Is  no  error,  unless  it  is 
Injurious  to  the  party  excepting.  Waggoner 
V.  Ball.  95  N.  a  323;  Doming  v.  Gainey,  d5 
N.  a  628;  Patterson  v.  Wilson,  101  N.  a  694. 
8  S.  E.  341.  But  the  next  question  elicited 
the  fact  that  a  cook  was  worth,  in  that  sec- 
tion, $2  to  |3  per  month  and  board,  and  10 
cents  per  day  was  allowed  for  board;  that 
a  woman  field  hand  was  worth  35  to  40  cents 
per  day  and  board.  The  object  and  perti- 
nency of  the  evidence  were  to  show  what 
this  child,  with  no  source,  of  Income  and  no 
means  of  education,  would  have  been  worth 
to  herself  later  in  llfe^  if  uninjured.  In  the 
humble  vocations  of  cook  or  field  hand, 
which  are  occupations  within  the  probable 
reach  of  the  lUiterates  of  her  sex.  The  de- 
fendant certainly  has  no  cause  to  complain. 
In  Ralhroad  Co.  v.  Shipley,  81  Md.,  at  page 
874,  the  court,  holding  that  evidence  was 
competent  that  plaintiff  was  the  son  of  a 
laboring  man  and  a  mechanic,  well  says: 
"If,  in  fixing  the  amount  of  damages,  the 
jury  are  to  estimate  to  what  extent  the  in- 
jury has  disabled  the  plaintiff  from  mga- 
ging  in  such  mechanical  or  other  laborious 
employments  or  pursuits  as  but  for  the  In- 
jury he  would  have  be^i  qualified  for,  we 
do  not  see  why  they  should  not  be  Informed 
by  evidence  that  his  position  and  reasonable 
expectations  in  life  were  such  as  would 
render  such  pursuits  probable  and  necessary 
for  a  livelihood."  The  court  go  on  to  say 
that  if  it  had  been  attempted  to  use  this 
evidence  merely  to  show  poverty,  and  appeal 
to  the  prejudices  of  the  jury,  exceptions 
should  be  made  to  any  argument  on  that 
line,  and  a  special  instruction  might  also  be 
asked  confining  the  testimony  to  Its  legiti- 
mate purpose.  Nothing  of  that  kind  appears 
in  the  present  case,  and  the  evidence  was 
clearly  competent  for  the  purpose  just  stated. 

Many  other  cases  hold  that  evidence  of 
the  condition  in  life  of  the  party  injured 
may  be  shovnx  as  one  of  the  factors  in  de- 
termining >  how  much  money  loss  has  been 
caused  him  by  the  jury.  Winters  v.  Rail- 
road Co.,  89  Mo»  468;  Railroad  Co.  v.  Biar> 
tin,  41  Mich.  871,  8  N.  W.  178;  Bxpress  Oow 
V.  Nichohs,  88  N.  J.  Law,  437,  97  Am.  Dec 
722,  in  which  the  court  says:    '^he  plaintiff 
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was  an  architectt— ft  business  depending  on 
his  personal  services  as  ninch  as  that  of  a 
common  laborsTt  a  clerk,  or  a  mechanic*— 
and  his  emoluments  were  the  result  of  his 
own  earnings.  By  reason  of  the  injuries  he 
receiyed,  he  was  for  a  time  incapacitated 
from  pursuing  his  occupation,  and  sustained 
damages  bj  reason  thereof.  These  damages 
resulted  proximately  from  the  wrongful  act 
of  the  defendant's  servants,  and  obviously 
should  be  Included  in  the  compensation  to 
be  awarded  to  him.  To  what  extent  he  had 
sustained  pecuniary  injury  in  that  respect 
must  depend  upon  the  nature  and  extent  of 
his  business,  and  the  Jury  would  not  be  in 
a  condition  to  reach  any  correct  conclusion 
on  that  subject,  unless  they  had  before  them 
some  evidence  of  the  value  of  the  services 
to  himself."  In  StafTord  v.  City  of  Oska- 
loosa,  64  Iowa.  258,  20  N.  W.  174,  it  was 
held  that  where  a  physician  was  disabled 
by  an  injury  to  earn  a  livelihood,  it  was 
competent  to  show  his  earning  capacity  in 
the  practice  of  his  profession.  In  Simonson 
V.  Railroad  Oo.,  49  Iowa,  84,  it  was  held 
competent  to  show  that  an  unskilled  laborer 
had  no  other  source  of  income  than  his 
eamingL  as  such.  In  Railway  v.  Falvey,  104 
Ind.  409,  3  N.  B.  389,*  4  N.  E.  908,  it  is  said 
the  Jury  may  consider  as  an  element  of  dam- 
ages "the  professional  occupation,  if  any, 
of  the  plaintiff,  and  her  ability  to  earn  mon- 
ey, and  sh«  will  be  entitled  to  recover  for 
any  permanent  reduction  of  her  power  to 
earn  money  by  reason  of  her  injuries."  It 
is  a  truism  that,  whether  it  is  a  professional 
man  or  skilled  laborer  who  is  prevented  by 
an  injury  from  pursuing  his  calling,  that 
calling  and  his  earnings  thereby  are  mattaii 
to  be  put  in  evidence  in  awarding  him  com- 
pensation. The  defendant  has  no  ground 
to  complain  that  here  it  is  in  evidence  that 
the  child,  who  as  yet  has  no  vocation,  was 
in  humble  circumstances,  and  had  not  suf- 
fered any  pecuniary  injury  by  the  loss  of 
her  arm,  other  than  the  earnings  which 
might  have  come  to  her  later  from  manual 
labor.  Counsel  for  defendant  say  in  their 
brief:  "The  child  of  Barabbas  would  be  en- 
titled to  as  much  damages,  the  injuries  being 
equal,  as  the  child  of  Herod.'*  This  is  true 
as  to'  compensation  for  physical  suffering. 
It  would  not  be  true  as  to  compensation  for 
loss  of  earning  capacity  as  between  two  in- 
dividuals earning  different  incomes,  for  in 
that  aspect  their  injuries  are  not  equal. 
When,  however,  by  reason  of  immaturity, 
neither  has  yet  acquired  a  vocation,  whether 
one  with  means  to  obtain  an  education  has 
not  suffered  greater  loss  by  being  disabled 
to  profit  thereby  than  one  who  has  no  ex- 
pectations In  Ufe,  except  of  earning  a  liveli- 
hood by  manual  labor,  Is  a  matter  we  need 
not  discuss;  for  h«*e  the  compensation  ask- 
ed is  on  the  lowest  possible  basis,— that  of 
manual,  unskilled  labor. 

The  next  exception  Is  that  the  following 
question  to  the  engineer  was  ruled  out  on 


plaintiff's  objection:  "After  you  saw  the 
child,  was  anything  not  done  that  could  have 
been  done  to  save  the  child?"  This,  if  a 
proper  matter  of  proof,  was  to  ask  the  wit- 
ness to  answer  a  question  that  the  Jury  were 
to  pass  iipon.  This  has  been  fully  discussed 
by  Cook,  J.,  in  Raynor  v.  Railroad  Oo.  (at 
this  term)  89  S.  E.  821,  and  needs  no  further 
citation  of  authority.  The  question,  howev- 
er, is  further  objectionable;  for  the  proof 
should  be  directed  to  the  inquiry  whether 
the  injury  could  have  been  avoided  by  rea- 
sonable care  on  the  part  of  the  defendant 
after  the  engineer,  with  a  proper  outlook, 
should  have  seen  the  child.  This  view  was 
expressed  in  the  following  instruction  to  the 
Jury,  to  which  the  defendant  also  excepted. 
"It  was  the  duty  of  the  engineer  to  have 
made  an  effort  to  check  the  speed  of  his 
engine  as  soon  as  the  train  reached  a  point 
on  the  track  when  by  looking  he  could  have 
seen  the  child.  It  is  not  material  in  this 
case  whether  the  engineer  actually  saw  the 
child  on  the  track  or  not  If  in  the  exercise 
of  ordinary  care,  by  looking  ahead,  be  could 
have  seen  the  child  in  time,  without  injury 
to  his  passengers,  to  have  stopped  the  train 
before  he  ran  ova  it,  and  failed  to  do  so, 
the  defendant  company  was  negligent 
Therefore,  if  the  Jury  shall  find  as  a  fact 
from  the  evidence  that  the  engineer,  in  the 
exercise  of  ordinary  care,  by  looking  ahead, 
could  have  seen  the  child,  and,  without  in- 
Jury  to  his  passengers,  stopped  the  train 
before  he  struck  it,  and  that  he  failed  to 
stop  the  train,  thinking  that  the  child  would 
get  off  the  track,  or  be  taken  off  before  he 
got  to  It  and  so  ran  over  it  the  company 
would  be  negligent  and  the  Jury  should  an- 
swer the  first  issue  Tea.* "  This  instruction 
was  fully  warranted  by  an  unbroken  line  of 
cases,  from  Pickett  v.  Railroad  Co.,  117  N. 
C.  616,  23  &  B.  264,  30  L.  R.  A  257,  53  Am. 
St.  Rep.  611,  down  to  the  present  term,  and 
is  based  upon  every  consideration  of  human- 
ity and  due  regard  to  the  rights  of  common 
carriers  by  rail  and  those  injured  by  the 
dangerous  machines  which  they  must  neces- 
sarily use  in  their  rapid  conveyance  of 
freight  and  passengers.  Among  many  such 
cases  are  Pharr  v.  Railway  Co.,  119  N.  C. 
751,  26  S.  E.  149;  Fulp  v.  Railroad  Co.,  120 
N.  0.  529,  27  S.  B.  74;  and  many  others  cited 
in  Munroe's  yfotea  to  Pickett's  Case;  and 
there  are  others  later  than  the  publication 
of  those  notes. 

The  defendant's  counsel  rest  their  excep- 
tion upon  an  expression  In  the  opinion  In 
Bottoms  V.  Railroad  Oo.,  114  N.  0.  704,  19 
S.  B.  730,  25  I4.  R.  A.  784,  41  Am.  St  Rep. 
790,  which  in  general  terms  approved  a 
charge  of  tiie  Judge  below  containing  the 
sentence  that  If  the  engineer  was  so  occu- 
pied about  his  engine  that  he  did  not  see 
the  helpless  person  on  the  track  in  time  to 
avoid  t^  injury,  the  defendant  would  not 
be  liable.  But  tiiat  identical  point  was  an 
issue  and  reviewed  in  Arrowood  v.  Railroad 
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Co.,  126  N.  G.  629,  86  S.  E.  151«  In  that  case 
the  court  said:  "The  duty  of  keeping  a 
lookout  is  on  the  defendant  If  it  can  keep 
a  proper  lookout  by  means  of  the  engineer 
alone,  well  and  good.  K  for  any  reason  a 
proper  lookout  cannot  be  kept  without  the 
aid  of  the  fireman,  he  also  should  be  used. 
If,  by  reason  of  their  duties,  elth»  the  fire- 
man or  the  engineer,  or  both,  are  so  hindered 
that  a  proper  lookout  cannot  be  kept,  then 
it  is  the  duty  of  the  defendant,  at  such  i>lace8 
on  its  road,  to  have  a  third  man  employed 
for  that  indispensable  duty.  In  Pickett  v. 
Railroad  CJo..  117  N.  O.  634,  23  S.  E.  264,  80 
li.  R.  A.  257,  53  Am.  St.  Rep.  611,  lioyd  y. 
Railroad  Co.,  118  N.  0.  1012,  24  S.  B.  805.  54 
Am.  St.  Rep.  764,  and  a  long  line  of  similar 
cases,  it  is  held  that  it  is  the  duty  of  the 
defendant  to  keep  a  proper  lookout.  It  is 
not  held  anywhere  that  such  lookout  as  the 
engineer  may  be  incidentally  able  to  give 
will  relieve  the  company,  if  that  lookout  is 
not  a  prop»  outlook." 

The  request  to  instruct  the  jury  to  an- 
swer the  first  issue  "No"  was  properly  re- 
fused. There  was  ample  evidence,  if  be- 
lieved by  the  jury,  that  the  train  could  have 
been  stopped  in  time  to  have  avoided  the  In- 
jury after  the  engineer,  with  ordinary  care, 
could  have  seen  the  child  on  or  in  dangerous 
proximity  to  the  track. 

For  the  same  reason  it  was  not  error  to 
add  the  modification  made  in  the  second  in- 
struction asked  by  the  defendant. 

Afilrmed. 


(129  N.  C.  290) 

CLEMENT  et  al.  v.  IRELAND  et  aL 

(Supreme  Court  of  North  Oarolina.     Nov.  12, 

1901.) 

PORBCLOSURB  8ALB— CONFIRMATION— BXCUS- 

ABLB  NBQLBOT. 

1.  A  final  judgment  may  be  set  aside  by  mo- 
tion where  sndi  judgment  was  obtained  by 
mistake,  surprise,  or  excusable  neglect. 

2.  Because  of  smallpox  in  a  town,  notice  had 
been  given  by  order  of  the  judge  that  no  civil 
cases  would  be  tried  at  the  term  of  court.  At 
a  sale  on  foreclosure  at  the  court  house  door 
on  the  second  day  of  the  term,  the  only  bids 
were  made  by  the  attorney  of  the  assignee  of 
the  judgment  and  the  assignee  himself,  who 
became  the  purchaser.  The  sale  was  not  for 
an  adequate  price,  and  was  immediately  con* 
firmed,  without  opportunity  to  file  affidavits 
opposing  such  connrmation.  JJeM,  that  the 
judgment  of  confirmation  was  properly  set 
aside  for  irregularity,  surprise,  and  excusable 
neglect. 

8.  Where  a  foreclosure  sale  was  confirmed  in 
the  afternoon  of  the  day  on  which  the  sale 
was  held,  such  irregularity  was  sufficient  cause 
for  setting  aside  the  order  of  confirmation. 

Appeal  from  superior  court  Davie  county; 
Timberlake,  Judge. 

Action  by  H.  B.  Ireland  and  others  against 
W.  R.  Clement  and  others.  From  an  order 
setting  aside  a  decree  confirming  a  foreclosure 
sale,  defendants  appeaL    Affirmed. 

Watson,  Buxton  &  Watson,  for  appellants. 
A.  H.  Eller  and  B.  £.  Raper,  for  appellees. 


CLARK,  J.  Motion  in  the  superior  court 
of  Davie  county,  at  fall  term,  1900,  to  set 
aside  judgment  of  confirmation,  obtained  at 
spring  term,  of  sale  of  land  under  a  decree 
of  foreclosure.  The  court  found  the  facts 
to  be  that  the  decree  of  foreclosure  was  made 
at  fall  term,  1899,  and  the  land  waa  sold  by 
the  commissioner  named  in  said  decree,  at 
the  court  house  door,  on  April  3,  1901,  being 
the  second  day  of  that  term;  that,  owing  to 
smallpox  epidemic  in  the  town  of  ModLSville, 
notice  had  been  given  by  authority  of  the 
Judge  that  the  term  would  only  be  held  long 
enough  to  dispose  of  Jail  cases,  but  no  civil 
causes  would  be  tried;  that,  except  a  nomi- 
nal bid  at  request  of  the  commissioner,  the 
only  bids  were  made  by  the  attorney  of  the 
assignee  of  the  Judgment  and  the  assignee 
himself,  who  became  the  purchhser,  and  the 
sum  bid  was  not  a  fair  and  adequate  price; 
that  the  sale  was  made  at  noon  recess  of  the 
court,  and  was  immediately  reported  to  the 
court  and  confirmed  that  afternoon,  though 
opposed  by  the  defendant,  who  was  preclud- 
ed by  the  promptness  of  confirmation  and 
the  adjournment  of  the  term,  which  took 
place  immediately  afterwards,  from  filing 
affidavits  to  oppose  confirmation,  or  securing 
an  increased  bid  of  10  per  cent  upon  the 
amount  bid,  which  he  has  since  done,  and 
deposited  said  10  per  cent  with  the  derk  of 
the  court;  that  when  the  sale  was  confirmed 
as  aforesaid  the  defendants  gave  notice  that 
they  would  move  at  the  next  term  to  set 
aside  the  Judgment  for  irregularity,  surprise, 
and  excusable  neglect  His  honor's  Judg- 
ment setting  aside  the  decree  of  confirmation 
should  be  sustained  on  both  grounds.  We 
are  cited  to  numerous  cases  that  a  final  judg- 
ment cannot  be  set  aside  by  a  motion  in  the 
cause,  and  that  the  Judgment  of  one  supe- 
rior court  Judge  cannot  be  reversed  by  an- 
other, they  being  of  co-ordinate  power.  Both 
these  propositions  are  sound,  subject  howev- 
er, to  the  rule  that  a  Judgment  obtained  by 
mistake,  inadvertence,  surprise,  or  excusable 
neglect  may  be  set  aside  upon  motion  at  any 
time  wlthhi  a  year  (Code  1883,  S  274),  and 
that  an  irregular  judgment  may,  upon  mo- 
tion, be  set  aside  at  any  time  (Carter  v. 
Rountree,  109  N.  C.  29, 13  S.  B.  716;  1  Freem. 
Judgm.  §  100).  In  Pickens  v.  Fox,  90  N.  a 
369,  it  was  held,  as  one  git^und  of  excusable 
neglect  to  set  aside  a  judgment  that  the 
Judge  had  informed  counsel  that  no  dvil 
business  would  be  disposed  of  at  that  term, 
and  he  left  a  civil  cause  unrepresented  on 
his  departure  from  the  court  before  Its  ad- 
journment whereupon  the  judgment  was 
taken  therein.  The  facts  found  in  the  pres- 
ent instance  make  out  a  clear  case  of  excusa- 
ble neglect  and,'  such  being  the  fact  the  ex- 
ercise of  his  honor's  discretionary  power  to 
set  aside  or  refuse  to  set  aside  a  judgment 
is  not  reviewable.  Norton  v.  McLaurln«  125 
N.  a  185,  34  S.  B.  269;  Manning  v.  Railroad 
Co.,  122  N.  C.  824,  28  S.  E.  963;  Stith  v. 
Jones,  119  N.  C.  428,  25  S.  B.  1022. 
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The  Judgment  was  also  Irregular  because 
it  Is  contrary  to  the  regular  course  of  the 
courts  to  confirm  a  Judicial  sale  at  the  rery 
term  during  which  the  sale  had  taken  place. 
Of  course,  this  could  be  done  by  consent,  but 
in  Its  absence  there  should  always  be  some 
lapse  of  time  between  the  date  of  the  sale 
and  Its  confirmation,  that  the  mortgagor,  or 
other  person  whose  land  has  be^n  sold  by  de- 
cree of  court,  may  have  opportunity  to  file 
exceptions  based  upon  affidavits,  and  to  pro- 
cure an  increased  bid  of  10  per  cent,  and  de- 
posit the  same  in  court  Bx  parte  White,  82 
N.  C.  377.  In  analogy  to  the  provision  as  to 
sales  for  partition,  this  should  be  at  least  20 
days.  Code  1883^,  S  1918.  The  purchaser  at 
a  Judicial  sale  is  simply  a  mere  preferred 
proposer,  and  has  no  Independent  rights  be- 
fore the  sale  Is  confirmed.  Atty.  Gen.  v. 
Roanol^e  Nav.  Co.,  86  N.  C.  408;  Dula  v.  Sea- 
gle,  96  N.  C.  458,  4  S.  E.  540.  A  confirmation 
should  not  be  made,  as  here,  immediately  up- 
on the  sale,  and  without  opportunity  to  de- 
fendant either  when  he  has  no  notice,  or 
when,  as  in  this  case,  he  has  no  time  allow- 
ed, to  show  cause  against  confirmation.  No 
harm  can  be  worked  by  setting  aside  the 
confirmation  when,  as  here,  the  purchaser 
not  only  procured  the  speedy  confirmation, 
but  was  himself  the  creditor,  being  assignee 
of  the  Judgment  under  which  the  property 
was  sold.  The  lien  of  his  Judgment  remains 
unimpaired. 

No  error. 

(129  N.  C.  217) 

VANDBRFORD  et  al.  t.  FOREMAN  et  al. 

(Supreme  Court  of  North  Carolina.    Nov.'  12, 

1901.) 

LANDLORD  AND  TENANT  ->  TBRMINATION  OF 
LSIASB-SUIT  FOR  POSSESBSION— SUBSEQUENT 
RENT— TENANCY  FROM  TEAR  TO  TEAR— TEN- 
DBR^BFFECT. 

1.  Code,  S  573v  provides  that  a  defendant  may 
serve  a  written  offer  of  Judgment,  and,  if 
plaintiff  accepts,  Judgment  Bhall  be  according- 
ly entered,  but  If  not,  and  plaintiff  does  not 
recover  more,  he  cannot  have  costs.  Section 
1773  provides  that  if  in  an  action  for  posses* 
sion  of  demised  premises,  brought  "on  a  for- 
feiture for  nonpayment  of  rent,'*  the  tenant 
shall  pay  or  tender  the  reht  due,  with  costs,  all 
further  proceedings  shall  cease,  or  if  plaintiff 
shall  further  prosecute  his  action,  and  de- 
fendant pays  into  court  the  amount  found  to 
be  due,  the  defendant  shall  recover  costs,  and 
the  proceediufTS  shall  be  stayed.  A  landlord 
sued  for  possession,  alleging  that  the  lease 
had  expired,  and  that  subseouently  a  large 
amount  of  rent  had  accrued.  The  tenant  paid 
a  certain  sum  into  court  in  full  of  rent,  de« 
manding  that  on  its  acceptance  the  action  "be 
dismissed  under  section  1773."  Held,  that  as 
the  action  was  not  brought  on  a  forfeiture  of 
the  lease  for  nonpayment  of  rent,  but  because 
of  the  expiration  of  the  term,  section  1773  did 
not  apply,  and  in  the  absence  of  a  contention 
to  that  effect  section .  573  did  not  apply,  and 
hence  the  landlord's  acceptance  of  the  tender, 
though  concluding  him  as  to  the  amount  due 
for  rent,  did  not  affect  his  count  for  recovery 
of  possession. 

2.  The  acceptance  of  the  tender  did  not 
convert  the  tenancy  into  one  from  year  to 
year,  so  as  to  preclude  the  landlord's  recovery  I 


of  possession,  in  view  of  the  fact  that  the 
tenant  had  been  served  In  proper  time  with  a 
notice  to  vacate. 

Appeal  from  superior  court*  Rowan  comity: 
Brown,  Judge. 

Action  by  T.  H.  Vanderford  and  others 
against  John  Q.  Foreman  and  David  Fore- 
man, trading  as  Foreman  Bros.  From  a 
Judgment  In  favor  of  plaintiffs,  defendants 
appeal    Affirmed* 

R.  Lee  Wright,  fbr  appellants.  Overman  & 
Gregory  and  T.  F.  Kluttz,  for  appellees. 

MONTGOMERY,  J.  The  tender  in  writing 
made  by  the  defendants  and  accepted  by  the 
plaintiffs,  and  In  which  there  was  an  offer 
made  to  pay  a  certain  amount,  less  than 
that  mentioned  in  the  complaint,  in  full  of 
rent  claimed  and  the  costs,  contained  the 
following  words  in  its  conclusion:  "and  ask 
and  demand  that  the  same  be  accepted,  and 
this  action  and  proceeding  cease  and  be  dis- 
missed, under  said  section  [1773]  of  the 
Code."  Upon  the  further  prosecution  of  the 
case  by  the  plaintiffs,  his  honor,  upon  the  mo- 
tion of  the  defendants,  made  both  at  the  call 
of  the  case  and  at  the  end  of  the  evidence, 
refused  to  dismiss  the  action.  The  plabitiffs 
alleged  in  their  complaint  that  the  lease  bad 
expired  on  the  81st  of  December,  1899,  and 
that  demand  for  possession  and  notice  to 
vacate  on  that  date  had  been  properly  given, 
and  that  since  the  expiration  of  the  lease  a 
large  amount  was  due  as  rent  for  the  oc- 
cupation of  the  premises.  The  defendants 
contend  that  the  plaintiffs  cannot  further 
prosecute  their  action  for  recovery  of  pos- 
session, for  the  reason  that  the  tender  con- 
tained a  condition  to  that  effect,  and,  as 
the  plaintiffs  received  the  amount  tendered, 
they  are  bound  by  the  condition,  and  also 
that  if  It  be  taken  as  true  that  the  lease 
expired  on  the  3l6t  of  December,  1899,  yet» 
when  the  plaintiffs  received  under  the  ten- 
der the  amount  offered  In  settlement  of  the 
rent  claimed  for  occupation  after  the  expira- 
tion of  the  lease,  the  tenancy  became  one 
from  year  to  year.  We  think  the  defend- 
ants' contention  cannot  be  made  good.  The 
tender  was  avowedly  made  under  section 
1773  of  the  Code,  but  the  action  was  brought 
for  the  recovery  of  the  possession  of  the 
premises,  not  upon  a  forfeiture  of  the  lease 
for  the  nonpayment  of  rent,  but  because  of 
the  expiration  of  the  term;  and  therefore, 
under  that  section  of  the  Code,  the  attempt- 
ed condition  contained  In  the  tender  could 
only  apply  to  the  settlement  of  the  dispute 
about  the  amount  of  rent  due.  It  was  not 
contended  by  the  defendants  that  the  ten- 
der was  made  under  section  5>73  of  the  Cui>e. 
It  stands,  then,  disconnected  with  either 
section  of  the  Oode  above  referred  to;  and 
the  request  made  that  the  suit  be  dismissed 
is  no  more  than  what  It  purports  to  be,— a 
simple  request,  which  the  plaintiffs  could 
comply  with  or  not,  as  they  saw  fit  to  do. 
It. was  merely  the  defendants'  view  of  the 
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eif  ect»  In  law,  of  the  acceptance  of  the  money 
under  section  1773  of  the  Code.  It  conclud- 
ed the  plaintiffs  as  to  the  amount  of  the 
rent  due  for  the  time  mentioned,  bat  could 
not  affect  the  count  In  the  plaintiffs'  com- 
plaint for  the  recovery  of  possession  of  the 
premisea 

As  to  the  other  phase  of  the  defendants' 
contention,  L  e.  that  the  acceptance  of  the 
rent  for  the  time  after  the  expiration  of  the 
term  converted  the  tenancy  into  one  from 
year  to  year,  It  may  be  said  that  there 
would  be  force  in  It  if  there  had  not  been 
served  in  proper  time  a  notice  upon  the  de- 
fendants to  vacate  the  premises  and  deliver 
possession  at  the  end  of  the  term.  In  an 
action  to  recover  the  possession  of  leased 
premises  the  plaintiff  can  recover  damages 
for  the  occupation  of  the  premises  since  the 
cessation  of  the  estate  of  the  lessee;  and 
surely  the  plaintiff  could  receive  it,  by  vol- 
untary payment,  without  the  effect  of  con- 
tinuing the  lease. 

The  defendants  were  not  entitled  to  have 
their  14  prayers  for  instructions  given,  or 
either  one  of  them,  for  they  all  covered  the 
two  points  above  discussed,  except  the  sev- 
enth and  the  fourteenth;  and  the  seventh 
was  too  general,  and  the  fourteenth  correct 
in  part  and  incorrect  in  part. 

No  error. 


(i2»  N.  c.  est) 

STATE  V.  McDowell. 

(Supreme  Court  of  North  Carolina.    Nov.  12, 

1901.) 

CRIMINAL  LAW— EVIDBNCS  —  ADMISSIBILITT— 
CONFESSIONS— WITNB88BS-INTBR- 
BST— INSTRUCTION. 

LA  question  as  to  whether  It  was  light 
enough  for  defendant  to  have  seen  deceased, 
and  known  who  he  was,  is  not  objectionable^ 
as  asking  for  the  expression  of  an  opinion. 

2.  Evidfence  as  to  what  defendant,  on  trial 
for  murder,  said  to  a  party  after  the  shoot- 
ing, is  not  admissible  on  its  appearing  tiiat 
what  was  said  was  not  a  part  of  the  res  ges- 
tae, nor  concerning  a  conversation  between 
such  party  and  the  witness  as  to  which  such 
party  had  testified. 

8.  Where,  at  the  time  of  arresting  a  person 
on  the  charge  of  murder,  he  denies  all  knowl- 
edge of  the  killing,  his  statements  are  not  in- 
admissible as  confessions  obtained  through 
fear. 

4.  Where  the  court  states  to  the  jury  in  its 
general  charge  every  reasonable  contention  of 
the  state,  it  is  error  to  give  an  entirely  new 
charge,  at  the  state's  request,  commencing, 
''The  prisoner  Is  charged  with  mnrder  in  the 
first  degree,"  and  then  follow  it  with  a  pow- 
erful summing  up  for  th^  state,  as  it  is  cal- 
culated to  prejudice  the  minds  of  the  jurors. 

5.  Under  Code,  S  413,  providing  that  the 
court,  in  charging  a  jury,  must  not  give  an 
opinion  whether  a  fact  is  fully  or  sufficiently 
proven,  an  instruction  on  a  trial  for  murder, 
given  in  summing  up,  ''The  evidence  of  D., 
who  was  with  deceased  at  the  time  he  was 
shot;  J.,  who  was  with  the  prisoner  at  the 
time  he  fired  his  pistol,"  etc.,— is  erroneous. 

6.  Where  defendant,  on  trial  for  murder, 
testifies  that  be  and  a  party  with  him  w^it 
home  some  out  of  their  way,  an  instruction, 
in  piviuff  the  grounds  relied  on  by  the  state, 
reciting  'the  fact  that  he  admitted  going  home 


by  an  unusual  and  different  route,**  is  error, 
as  being  incorrect  and  calculated  to  prejudice 
defendant  In  his  defense. 

7.  An  instruction  that  in  passing  on  the  evi- 
dence of  the  defendant's  near  relations,  who 
testified  for  him,  to  scrutinize  the  same  with 
great  caution,  considerlne  their  interest  in  the 
result  of  the  verdict,  and  then  to  give  it  such 
weigi^t  as  is  deemed  proper,  is  erroneous,  in 
the  absence  of  a  further  charge  that,  if  such 
witnesses  were  found  to  be  credible,  their  tes- 
timony should  be  given  full  credit. 

Appeal  from  superior  court,  Robeson  coun- 
ty;  McNeill,  Judge. 

James  McDowell  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Re- 
versed. 

Wade  Wishart,  W.  D.  BizaeU,  and  R.  B. 
Lee,  for  appellant  McLean  &  BicLean  and 
The  Attorney  General,  for  the  fitateu 

FURCHBS,  a  J*  The  prisoner  was  in- 
dicted for  the  murder  of  one  Harlee  Leak, 
convicted  of  murder  in  the  second  degree, 
sentenced  to  10  years  in  the  penitentiary, 
and  appealed;  and,  this  being  a  court  of 
errors,  we  can  only  c<mslder  the  errors  of 
law  presented  by  the  record. 

There  are  several  exceptions  to  the  ruling 
of  the  court  upon  the  cr?idence^  none  of  which 
can  be  sustained. 

The  witness  James  Jenkins  was  asked  by 
the  state:  "Waa  it  light  enough  for  defend- 
ant to  have  seen  deceased  as  he  passed  out 
of  the  house,  and  know  who  he  was?**  To 
the  question  the  prisoner  objected,  and,  upon 
his  .objection  being  overruled,  excepted. 
This  exception  is  put  upon  the  ground  that 
the  question  "Involved  the  expression  of  an 
opinion  by  the  witness,"  and  State  t.  Mc- 
Laughlin, 126  N.  a  1080,  86  S.  Bw  1087,  Is  cit- 
ed as  authority  for  this  contention.  But  we 
do  not  think  McLaughlin's  Case  sustains  the 
exception.  In  that  case  two  statements  of 
the  evidence  were  made,  and  the  witness 
was  asked  and  allowed  to  testify  that  in  his 
opinion  they  were  substantially  the  same. 
This  was  purely  a  matter  of  opinion,  and  in- 
vaded the  province  of  the  Jury.*  Not  so  in 
this  case,  which  was  a  statement  of  what 
he  knew  by  sight,  and  not  what  he  believed 
by  the  exercise  of  his  mind  and  powers  of 
reasoning. 

The  next  exception  is  to  the  exclusion  of 
what  the  prisoner  said  to  James  Jenkins 
after  the  shooting.  This  exception  cannot 
be  sustained,  as  it  does  not  appear  to  be  a 
part  of  the  res  gestse,  nor  does  it  appear  to 
be  as  to  a  conversation  between  the  witness 
and  Jenkins,  about  which  Jenkins  bad  testi- 
fied. 

Another  exception  Is  to  the  evidence  of 
Sheriff  McLeod  at  the  time  he  arrested  the 
prisoner.  It  appears  that  the  sheriff  and 
three  other  men  went  to  the  house  of  the  pris- 
oner about  11  o'clock  the  night  the  deceased 
was  killed,  for  the  purpose  of  arresting  him. 
The  door  was  closed,  and  the  sheriff  pushed 
it  open,  and  he  and  the  three  persons  with 
him^  acting  as  his  deputies*  went  In.  and 
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f onnd  the  prisoner  standing  near  tbe  foot  of 
the  bed.  They  drew  their  pistols,  and  told 
him  that  he  was  their  prisoner,  and  to  throw 
np  his  hands,  which  he  did,  and  asked  what 
was  the  matter.  The  sherlfT  replied:  'Ton 
know  what  is  the  matter.  Yon  hare  killed 
Harlee  Leak."  To  this  the  prisoner  replied 
*that  he  had  not  done  anything  of  the  kind. 
He  said  he  had  not  had  his  pistol.  It  had 
been  home  with  his  wife.  He  didn't  seem  to 
know  much  abont  the  shooting."  The  evl* 
dence  was  received  over  the  objection  of  the 
prisoner,  npon  the  gronnd  that  It  was  not  a 
confession  obtained  through  fear.  Bnt  the 
prisoner  Contended  that  It  should  not  have 
been  admitted,  under  the  rulings  of  this  court 
In  the  cases  of  State  v.  Dlldy,  72  N.  O.  825, 
and  State  v.  Davis,  125  N.  G.  012,  84  S.  B. 
198.  It  does  not  seem  to  us  that  either  of 
these  cases  sustains  the  exception.  In  the 
case  of  State  v.  Davis  the  defendant  was 
arrested  by  one  Conrad,  and  while  under  ar- 
rest Conrad  said  to  him  'that  he  had  worked 
up  the  case,  and  he  had  as  well  tell  all  about 
It^'  At  first  the  defendant  denied  any 
knowledge  of  the  alleged  stolen  articles,  but 
afterwards  said  that  another  person  had 
brought  them  to  his  house,  and  this  evidence 
was  held  to  be  incompetent  But  DaVls* 
Case  differs  f^m  this  In  two  respects.  In 
that  case  the  defendant  was  Induced  to  make 
the  confession  by  being  told  by  the  officer 
that  he  "had  worked  up  the  case,  and  he  had 
better  t^l  all  about  It,"  while  In  this  case 
nothing  of  the  kind  was  said  to  the  prisoner, 
but  he  volunteered  to  say  what  he  did.  But 
a  greater  distinction  Is  that  in  this  case 
there  was  no  confession.  The  prisoner  de- 
nied all  knowledge  of  the  kllUng,  and  It  Is 
difficult  to  see  how  this  could  be  cbnsidered 
a  confession  of  the  crime. ' 

There  are  other  matters  shown  by  the  rec- 
ord which  have  given  us  trouble.  It  appears 
from  the  evidence  offered  by  the  prisoner 
that  other  shots  were  fired- than  those  fired 
by  the  prisoner,  and  from  different  dlrec^ 
tions.  There  Is  also  evidence  teihdlng  to 
show  that.  If  the  deceased  was  killed  by  the 
prisoner,  he  would  have  been  shot  In  the 
back,  while  the  evidence  Is  that  he  was 
killed  by  a  shot  from  the  front  It  is  also 
In  evidence  from  the  sheriff  and  others  with 
him  at  the  time  of  the  arrest  that  the  pris- 
oner's pistol,  freshly  fired,  was  a  82  Iver  & 
Johnson  pistol.  This  evidence  was  undisput- 
ed and  uncontradicted.  G.  W.  Waddell  took 
the  witness  stand,  with  his  scales,  and,  In 
the  presence  of  the  court  and  jhry,  proceed- 
ed to  weigh  the  bullet  that  klUed  the  de- 
ceased; and  to  wel^  <»ie  taken  from  the  pris- 
oner's pistol  by  the  sherHf.  The  bullet  that 
killed  the  deceased  weighed  105  grains,  and 
the  bullet  taken  from  the  prisoner's  pistol 
hy  the  sheriff  when  he  arrested  tbe  pris- 
oner weighed  but  85  grains;  and  the  wit- 
ness Waddell  testified  that  the  bullet  which 
killed  the  deceased  could  not  have  been  shot 
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out  of  a  32  Iver  &  Johnson  pistol.    This  evi 
dence  was  uncontradicted.    And  we  find  tiiat 
at  the  request  of  the  prisoner  the  court  char- 
ged the  jury  'that  if  you  find  from  the  evi- 
dence that  the  deceased  came  to  his  death 
by  a  bullet  which  could  not  have  been  fired 
from  an  Iver  &  Johnson  82  cal.  pistol,  you 
should  acquit  the  prisoner.'*    But  they  found 
him  guilty.    We  suppose  they  did  not  be- 
lieve this  undisputed  testimony  of  the  wit- 
ness WaddelL    The  prisoner  asked  several 
instructions,  all  of  which  were  given  bnt  one, 
and  that  one  should  not  have  been  given. 
The  state  asked  several  special  Instructions, 
aU  of  which  were  given  and  excepted  to  by 
the  prisoner;   and  the  *'case"  states:    "His 
honor,  after  having  stated  to  the  Jury  In  his 
general  charge  every  reasonable  contenticHi 
of  the  state,  gave  the  following  special  in< 
structlons  asked  by  the  state:  *(1)  The  pris- 
oner, Jim  McDowell,  Is  charged  in  the  In- 
dictment wltii  murder  hi  the  first  degree. 
Under  the  indictment  the  jury  may  find  a 
verdict  of  murder  in  the  first  degree  or  the 
second  degree  or  manslaughter,  or  not  guilty^ 
accordingly  as  tlie  jury  may  find  the  facts 
to  be  from  the  evidence  produced  upon  the 
trial.    If  the  state  has  satisfied  you  beyond 
a  reasonable  doubt  that  the  prisoner  slew  the 
deceased  with  a  pistol,  as  contended  for  by 
the  state,  then  the  law  presumes  that  the 
prisoner  is  guilty  of  murder  in  the  second 
degree,  and  the  burden  shifts  to  the  prisoner 
to  satisfy  the  jury,  not  beyond  a  reasonable 
doubt  but  simply  to  satisfy  the  Jury  of  such 
mitigating  circumstances  as  are  sufficient 
in  law  to  mitigate  and  reduce  the  murder  in 
the  second  degree  to  manslaughter.'    This 
instruction  was  given,  ilnd  prisoner  excepted. 
'(2)  If  you  find  beyond  a  reasonable  doubt 
firom  the  evidence  in  this  case  that  the  pris- 
oner slew  deceased  with  a  pistol,  and  if  the 
prisoner  has  failed  to  show  to  the  satisfac- 
tion of  the  Jury  such  mitigating  circumstan- 
ce as  in  law  would  reduce  the  kUllng  to  man- 
slaughter,  then  the  Jury  should  find  a  ver- 
dict of  murder  In  the  second  degree.'    Given. 
Prisoner  excepted^    '(S)  The  first  thing  for 
you  to  decide  is,  did  the  prisoner  slay  the  de- 
ceased, as  is  alleged  by  the  state?    And  the 
state  relies  on  the  following  testimony  to 
sustain  Its  contention  that  the  prisoner  ac- 
tually slew  the  deceased:   The  evidence  of 
Dave  Sammons,  who  was  with  the  deceased 
at  the  time  he  was  riiot;  Jim  Jenkins,  who 
was  with  the  prisoner  at  the  time  he  fired 
the  pistol;   John  Leak,  who  testified  as  to 
threats  on  the  afternoon  before  the  killing; 
of  Mary  Faulk,  who  testified  as  to  hearing 
three  shots  In  the  direction  of  Jim  Jenkins' 
house;  of  Dave  Love,  who  heard  three  shots 
in  the  direction  of  Jim  Jenkins'  house,  and 
who  also  testified  that  he  examined  pistol 
found  in  possession  of  prisoner  after  the  kfll< 
Ing,  and  which  had  been  recently  shot;    of 
Sheriff  McLeod,  who  examined  the  pistol 
found  in  the  possession  of  prisoner;  of  Jim 
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French,  who  was  immediately  behind  the 
prisoner  when  he  fired  the  pistol;  and  other 
evidence  tending  to  show  that  the  shot  which 
struck  Harlee  was  fired  from  the  direction  of 
Jim  Jenkins*  house,  in  which  direction  the 
prisoner  was  at  the  time  of  the  shooting. 
The  state  also  relies  upon  what  it  claims 
were  contradictory  statements  made  by  the 
prisoner  immediately  after  the  killing,  and 
to  the  fact  that  he  admitted  going  home  by 
an  unusual  and  different  route,  and  by  his 
denying  any  knowledge  of  the  death  of  Har- 
lee Ijoak  at  the  time  he  was  arrested,  and 
also  upon  the  evidence  of  Jay  Barnes  and 
Frank  Barnes,  who  swore  that  three  shots 
were  fired,  and  that  they  were  in  the  direc- 
tion of  Jim  Jenkins*  house.  If  you  are  sat- 
isfied beyond  a  reasonable  doubt  that  the 
prisoner  killed  the  deceased,  then  you  will 
proceed  to  determine  whether  the  crime  be 
murder  in  the  first  degree,  second  degree,  or 
manslaughter.  If  yon  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  he 
did  the  killing,  as  alleged,  with  a  pistol,  noth- 
ing else  appearing,  you  should  render  a  ver- 
dict of  murder  in  the  second  degree.  Before 
you  can  render  a  verdict  in  the  first  degree, 
the  state  must  prove  to  you,  furth^,  beyond 
a  reasonable  doubt,  that  the  killing  was  will- 
ful, deliberate,  and  premeditated.  It  is  not 
necessary  that  the  purpose  or  design  to  kill 
should  exist  for  any  particular  length  of 
time,  but  that  it  must  have  existed  before 
the  killing;  otherwise  it  would  not  be  mur- 
der in  the  first  degree.  The  testimony  re- 
lied on  by  the  state  to  show  murder  in  the 
first  degree  is  that  of  John  Leak,  that,  on 
the  afternoon  of  tlie  day  on  which  Harlee 
Leak  was  Id  lied,  the  prisoner  and  deceased 
had  a  quarrel  in  the  barber  shop  in  the  town 
of  Lumberton;  that  prisoner  told  deceased 
on  leaving  that  he  would  get  him,  the  exact 
language  which  you  will  find  in  the  testimony 
of  John  Leak,  and  also  upon  evidence  of  Jim 
Jenkins,  in  which  he  testified  as  to  the  alleg- 
ed statement  of  the  prisoner  that  he  went  to 
Jim  Jenkins'  house  that  night  to  kill  some 
damned  son  of  a  bitch,  and  also  upon  the  evi- 
dence of  Jim  Jenkins  to  the  effect  that,  at 
the  time  the  prisoner  shot,  Harlee  Leak 
was  about  21  steps  in  front  of  him,  in  the 
lane,  and  that  the  prisoner  had  walked  some 
distance  after  leaving  Jim  Jenkins'  house 
behind  Harlee  Leak,  in  the  lane,  before  the 
killing  took  place.  You  will  remember  the 
evidence  as  to  these  matters  according  to 
the  testimony  of  the  witnesses  as  produced 
upon  the  trial.  It  Is  your  duty  to  decide 
these  facts;  to  pass  upon  the  weight  of  the 
testimony;  to  say  whether  it  is  to  be  be- 
lieved or  not;  to  say  that  it  established  cer- 
tain facts,  or  it  does  not.  In  weighing  the 
testimony,  it  will  be  your  duty  to  consider 
the  interest  of  any  witness,  if  you  find  there 
is  any;  to  consider  the  conflicting  state- 
ments, if  there  are  any;  to  consider  the  de- 
meanor of  the  witnesses  up<m  the  stand; 


and  to  consider  any  facts  or  circumstances 
which  tend  to  uphold  or  discredit  any  of  the 
testimony  of  any  of  the  witnesses.  As  be- 
fore stated,  If  you  find  beyond  a  reasonable 
doubt  that  the  prisoner  slew  deceased  with 
a  pistol,  and  if  you  find  further  that  the  kill- 
ing was  willful,  deliberate,  and  premeditat- 
ed, and  if  you  find  these  facts  beyond  a  rea- 
sonable doubt,  then  you  will  render  a  ver- 
dict of  murder  in  the  first  degree.  On  the 
other  hand,  if  you  find  beyond  a  reasonable 
doubt  that  the  prisoner  slew  deceased  with 
a  pistol,  and  the  killing  was  not  deliberate 
or  premeditated,  then  you  will  render  a  ver- 
dict of  murder  in  the  second  degree,  unless 
you  find  that  the  prisoner  was  guilty  of  man- 
slaughter, or  that  the  killing  was  the  re- 
sult of  an  accident.  State  v.  Booker,  123 
N.  C.  713,  31  S.  K  376.'  This  instructioo 
was  given,  and  defendant  excepted.  *(4)  If 
you  find  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  prisoner  slew  de- 
ceased as  alleged  by  the  state,  and  if  you 
find  that  the  killing  was  without  delibera- 
tion and  premeditation,  and  if  you  find  that 
the  prisoner  did  not  intend  to  kill  deceased, 
but  if  you  go  further  and  find  from  the  evi- 
dence that  the  prisoner  discharged  his  pistol 
dpwn  the  lane,  as  alleged  by  the  state,  to- 
wards the  crowd  of  people  in  the  lane,  with- 
out regard  to  the'  consequences  of  his  act, 
then  he  will  be  guilty  of  manslaughter. 
State  V.  Vines,  83  N.  G.  483,  53  Am.  Bep. 
466.'  This  Instruction  was  given,  and  pris- 
oner excepted.  '(5)  If  you  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
prisoner  discharged  his  pistol  carelessly  and 
recklessly  and  unlawfully,  and  that  be  killed 
deceased  In  such  manner  accidentally,  still  it 
would  be  manslaughter;  and,  if  you  so  find 
from  the  evidence,  you  will  return  a  verdict 
of  manslaughter.  In  such  cases  the  test  of 
responsibility  depends  upon  whether  the  con- 
duct of  the  party  accused  was  unlawful,  or, 
even  if  it  was  not  unlawful,  if  it  waa  so 
grossly  negligent,  reckless,  or  violent  as  nec- 
essarily to  imply  moral  impropriety  or  turpi- 
tude. State  V.  Vines,  93  N.  G.  493,  53  Am. 
Rep.  466.'  This  Instruction  was  given,  and 
prisoner  excepted.  '(6)  The  court  charges' 
you  that  if  you  find,  beyond  a  reascmable 
doubt,  that  the  prisoner  discharged  his  pistol 
among  a  crowd  of  people  in  the  lane  near 
Jim  Jenkins'  house,  knowing  at  the  time 
that  there  were  people  in  front  of  him,  and 
if  you  find  fiuther,  beyond  a  reasonable 
doubt,  that  the  pistol  was  discharged,  caus- 
ing the  death  of  Harlee  Leak,  then  the  pris- 
oner would  be  guilty  of  manslaughter,  even 
if  he  did  not  intend  to  do  any  harm  to  any 
particular  person,  or  even  if  he  intended  It 
only  in  sport  or  to  frighten  some  one.  State 
V.  Vines,  93  N.  0.  493,  63  Am.  Rep.  466.' 
This  instruction  was  given,  and  prisoner  ex- 
cepted. '(7)  It  is  the  duty  of  the  jury,  in 
passing  upon  the  evidence  of  the  prisoner 
himselt  and  of  his  near  relatives  who  testi- 
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fled  for  him,  to  scrutinlzp  their  evidence  with 
^reat  caution,  considering  their  interest  In 
the  result  of  the  yerdlct»  and,  after  so  con- 
sidering, the  jury  will  giye  to  it  such  wel^t 
as  ihej  may  deem  proper.'  This  instruction 
was  given,  and  prisoner  excepted.  [Signed 
by]  G.  M.  McLean,.  Solicitor,  McLean  &  Mc- 
Lean, Proctor  &  Mclntyre^  and  John  D. 
Shaw,  Jr.,  Associate  Counsel  for  State." 

The  case  on  appeal  states  that  the  whole 
evidence  in  the  case  has  been  sent  up,  and 
we  have  read  the  whole  of  It;  and,  from  the 
view  we  have  taken  of  the  case,  we  thought 
it  proper  to  Insert  in  full  the  prayers  of  the 
state  for  special  Instructions.  We  cannot 
think  the  manner  In  which  this  trial  was 
conducted  is'  the  ordinary  practice  in  the 
courts  of  this  state;  that,  after  his  honor 
"had  stated  to  the  Jury  in  his  general  charge 
every  reasonable  contention  of  the  state,"  he 
shoixld,  at  the  request  of  the  state,  give  an 
entirely  new  charge,  commencing,  "The  pris- 
oner, Jim  McDowell,  is  charged  In  the  bill 
of  indictment  with  murder  in  the  first  de- 
gree," etc.  This  charge,  written  by  the  at- 
torneys for- the  prosecution,  is  a  powerful 
summing  up  for  the  state.  It  does  not  pur- 
sue the  usual  course  in  asking  special  In- 
structions, by  asking  the  court  to  charge 
some  proposition  of  law  predicated  upon 
some  fact  the  evidence  tends  to  prove,  but, 
as  we  have  said,  It  is  a  powerful  summing 
up  of  the  whole  argument  for  the  state,  after 
the  Judge  had  "stated  to  the  Jury  In  his  gen- 
eral charge  every  reasonable  contention  of 
the  state."  This,  we  think,  was  calculated 
to  prejudice  the  prisoner's  case  with  the 
Jury,  if  every  word  of  this  charge  was  cor- 
rect. But  there  are  some  .expressions  lu  this 
charge  that  are  objectionable'  as  matters  of 
law.  In  the  third  prayer  the  court  says  in 
summing  up:  "The  evidence  of  Dave  Sam- 
mons,  who  was  with  the  deceased  at  the 
time  he  was  shot;  Jim  Jenkins,  who  was 
with  the  prisoner  at  the  time  he  fired  the 
pistol;  Jim  French,  who  was  immediately 
behind  the  prisoner  when  he  fired  the  pis- 
tol." The  prisoner  on  cross-examination  tes- 
tified: "I  went  home  by  the  old  bridge.  Jim 
McQueen  was  with  me.  We  went  some  out 
of  our  way."  And  the  court,  in  this  sum- 
ming up,  in  giving  the  grounds  relied  on  by 
the  state,  says:  **The  fact  that  he  admit- 
ted going  home  by  an  unusual  and  dllfer^t 
routes"  This  reads  like  the  argument  of 
counsel  to  a  Jury.  But  it  IS'  not  a  correct, 
and,  as  we  think,  not  a  fair,  statement  of 
the  prisoner's  evidence.  It  seems  to  us  that 
the  statements  as  to  Dave  Sammons,  Jim 
Jenkins,  and  Jim  French  were  a  violation  of 
section  413  of  the  Ck>de,  and  the  statement  as 
to  the  admission  of  the  prisoner  Is  Incorrect, 
and  calculated  to prejudicehim  in  his  defense. 

In  the  seventh  prayer,  which  was  given. 


the  court,  after  Instructing  the  Jury  to 
''scrutinize  the  evidence  of  the  prisoner's  re- 
lations with  great  caution,  considering  their 
interest  inr  the  result  of  the  verdict;  and, 
after  so  considering,  the  Jury  will  give  to  it 
such  weight  as  they  may  deem  proper." 
This  charge  Is  a  very  common  one,  and 
when  applied  to  witnesses  on  both  sides, 
and  properly  applied  by  the  Jury,  may  do  no 
harm.  But  the  scrutiny  referred  to  Is  for 
the  purpose  of  aiding  the  Jury  In  determin- 
li^  the  credit  of  the  witnesses,  as  the  Jury 
are  to  pass  upon  that,  whether  the  witness 
is  interested  or  not  If  they  find  the  witness 
to  be  credible  and  that  he  has  sworn  the 
truth,  his  testimony  should  have  the  same 
weight  as  if  he  was  not  Interested;  and  it 
was  error  in  the  court,  when  charging  the 
Jury  upon  the  subject  of  Interest,  not  to  so 
have  charged  the  Jury.  This,  as  all  the  other 
special  prayers  of  the  state,  was  excepted  to, 
and  the  exception  must  be  sustained.  State 
V.  Ck)llins,  lia  N.  0.  1203,  24  S.  E.  118;  State 
V.  HolloweU,  117  N.  O.  730,  23  S.  B.  168; 
State  V.  Lee,  121  N.  O.  544,  28  S.  E.  552; 
State  V.  Apple,  121  N.  C.  584,  28  S.  E.  469. 
Error.    New  trial. 

CLARK,  J.  (concurring).  Though  a  Judge 
may  think  he  has  fully  charged  the  conten- 
tions of  both  sides,  when  correct  prayers  fox 
instruction  are  asked  by  either  it  must  rest 
in  his  sound  discretion  whether  to  give  them, 
or  take  the  risk  of  their  having  been  sub- 
stantially given  already  in  the  charge.  If 
the  charges  in  themselves  are  correct,  he  is 
not  forced  to  refuse  them  because  he  may 
think  they  have  been  already  given,  and 
thus  subject  the  public  to  the  expense  of  a 
new  trial.  If,  as  precedents  show,  Ingenious 
counsel  can  find  that  every  point  ther^n 
made  was  not  given  in  the  main  charge. 
Here  the  Judge  gave  every  charge  asked  by 
defendant,  save  one,  which  was  properly  re- 
fused, though  he  had  glTen  substantially  his 
prayers  in  the  main  charge.  The  fact  that 
the  state  could  not  appeal  from  errors  against 
the  state,  properly,  did  not  prevent  him  from 
showing  equal  liberality  in  giving  instruc- 
tions asked  by  its  representative.  I  think, 
however,  there  was  error  in  those  instruc- 
tions in  the  two  particulars  pointed  out  in 
the  opinion  of  the  court,  and  concur  in  the 
result  on  that  .ground  alone. 

MONTGOMBRY,  J.,  concurring,  thinks  that 
the  defendant  was  prejudiced  in  his  trial, 
as  set  out  In  the  opinion  In  chief,  by  the 
second  charge  of  his  honor,— the  giving  of 
the  special  Instructions  of  the  solicitor  and 
his  associate  counsel;  but  he  further  thinks 
that  the  harm  that  may  have  been  done  can* 
ndt  be  corrected  by  this  cotirt  as  an  wror  in 
law.    He  concurs  in  the  result 
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(114  <Hl  280) 

HAWKINSniiLB  k  F.  8.  RY.  CO.  T.  WAT* 
GROSS  AIR  LINE  R.  Ca 

(Snpreme  Court  of  Georgia.     Not.  16,  1901.) 

RAILROAD&-SPBCIAL  CHARTBRS-CONNBCrnNG 

LINBS. 

1.  Oonstraing  together  all  the  prOTittons  of 
the  constitution  of  this  state*  as  it  stood  prior 
to  1892,  with  reference  to  the  granting  of  char- 
ters to  railroad  companies  the  passage  of  what 
is  known  as  the  ''General  Railroad  Xaw/'  for 
the  incorporation  of  railroad  companies,  did  not 
depriTC  tiie  general  assembly  of  the  power  to 
thereafter  grant  special  charters  to  such  com- 
panies, upon  the  ground  that  so  doing  would  be 
enacting  special  laws  in  cases  already  provided 
for  by  an  existing  general  law. 

2.  Even  If  section  2176  of  the  Oivil  Code  to 
in  any  case  restrictive  of  the  powers  of  a  rail- 
road company  chartered  by  a  special  act  of  the 
general  assembly,  it  has  application  only  when 
the  two  railroad  companies  involved  connect  by 
their  lines  the  same  terminal  points. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Irwin  county; 
D.  M.  Roberts,  Judge. 

Action  by  the  Hawklnsrllle  A  Florida 
Southern  Railway  Company  against  the  Way- 
cross  Air  Line  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Ellis  A  Ellis  and  Candler  A  Thomson,  for 
plaintiff  in  errw.  J.  L.  Sweat,  for  defendant 
in  eiror. 

SIMMONS,  a  J.  In  1887  the  legislature 
incorporated  the  Waycrosa  Air  Line  Railroad 
Company,  and  aniended  the  charter  in  1889 
and  1891.  Prior  to  that  time  the  legislature 
had  passed  what  is  commonly  knoiim  as  a 
"general  law"  for  the  Incorporation  of  rail- 
road companies.  This  law  was  amended 
from  time  to  time,  and  finally  placed  In  the 
Code  of  1895.  In  1896  the  HawklnsvlUe  A 
Florida  Southern  Railway  Company  was  in- 
corporated under  this  general  law.  In  spik- 
ing of  these  two  corporations  in  this  opinion 
they  will  hereafter  be  designated  as  the 
"Waycross  Company"  and  the  **Hawkin6yille 
Company."  The  Waycross  Company  was 
given  by  the  general  assembly  very  broad 
powers  In  selecting  its  route,  and  the  original 
charter  ahd  the  amendments  tiiereto  desig- 
nated several  places  to  which  the  road  might 
be  built  The  company  finally  determined  to 
build  from  Waycross,  In  Ware  county,  to 
Cordele,  In  Dooly  county.  The  charter  of  the 
Hawklnsvllle  Company  authorized  it  to  be 
built  from  Worth,  in  Worth  county,  to  Pitts, 
In  Wilcox  county,  and  also  to  build  a  branch 
road  from  some  point  on  Its  main  line  to  the 
city  of  Fitzgerald.  DavISTille  was  selected  as 
the  point  on  the  main  line,  making  the  pro- 
posed branch  to  Fitzgerald  run  almost  at 
right  angles  to  the  main  line.  By  an  amend- 
ment to  the  charter  the  company  was  also 
authorized  to  extend  its  main  line  from  Pitts 
to  Hawklnsvllle.  The  original  main  line  and 
the  extension  to  Hawklnsvllle  were  built  io 


that  the  main  Una  now  rana  fh>m  Worth  to 
EbiwklnsTlile.  The  branch  from  DaTtorflla 
was  bnUt  about  10  miles  out  towaid  Fitzger- 
ald, but  has  never  been  completed  ta  Fitzger- 
ald. The  Waycron  Company  bad  completed 
Its  road  from  Waycross  to  Fitzgerald,  and, 
desiring  to  extend  It  to  Oordele,  cut  timber 
and  made  grades  along  the  proposed  route. 
This  route  came  within  10  miles  of  the  Haw- 
klnavllle  Company's  branch  roadk  The  Haw- 
klnsvllle Company  thereupon  filed  an  equita- 
ble petition  against  Ihe  Waycross  Company 
to  enloln  It  from  building  its  proposed  road. 
The  petition  alleged  that  the  Waycross  Com- 
pany had  no  valid  charter  which  would  au- 
thorize It  to  condemn  land  for  Its  right  of 
way  or  to  cut  timber,  and  that  It  was  there- 
fore a  trespasser  when  It  undertook  to  cot 
timber  belonging  to  the  plaintiff.  It  also  al- 
leged that  under  section  2176  of  the  Civil 
Code  the  defendant  was  forbidden,  even  If  It 
had  a  valid  charter,  to  run  Its  road  parallel 
with  that  of  the  plaintiff,  and  within  less 
than  10  miles  of  It  There  were  other  points 
made  In  the  petition,  but  these  are  the  main 
and  controlling  ones.  The  defendant  demur- 
red to  the  petition  and  also  filed  an  answer. 
The  court,  after  hearing  argument,  refused 
the  injunction,  and  the  plaintiff  excepted. 
The  court  decided  that  the  Waycross  Com- 
pany had  a  valid  charter,  and  that  section 
2176  of  the  CivU  Code  did  not  apply  under 
the  facts  of  the  case. 

1.  It  was  contended  by  the  able  and  learn- 
ed counsel  for  the  plaintiff  In  error  that  the 
court  was  wrong  in  holding  that  the  charter 
of  the  Waycross  Company  was  yalld.  He 
contended  that,  as  In  1881  the  teglslature  had 
passed  a  gen^ml  law  for  the  Incorporation  of 
all  railroads  In  the  state,  and  as  paragraph 
1  of  section  4  of  the  bill  of  rights  (article 
1  of  the  constitution)  declares  that  "Havrs  of 
a  general  nature  shall  have  uniform  operation 
throughout  the  state,  and  no  special  law  shall 
be  enacted  In  any  case  for  which  provision 
has  been  made  by  an  existing  general  law."* 
the  legislature  had  no  power  to  pass  a  spe- 
cial act  Incorporating  the  Waycross  Com- 
pany, or  to  pass  acts  amending  Its  charter. 
He  cites  many  decisions  of  this  court  In  which 
It  has  been  held  that,  where  the  legislature 
has  enacted  a  general  law  upon  a  particular 
subject,  it  could  not  afterwards  pass  a  special 
law  upon  the  same  subject,  and  that  acts 
attempting  to  do  so  are  unconstitutional  and 
Told.  We  entertain  no  doubt  of  the  correct- 
ness of  the  ruUngs  relied  upon  by  counsel, 
but  these  decisions  were  made  with  reference 
to  special  acts  passed  In  direct  conflict  with 
that  part  of  the  constitution  above  cited. 
When  the  legislature  passed  a  general  law 
as  to  the  manner  of  working  public  roads, 
as  to  fences,  or  as  to  the  sale  of  liquor.  It 
exhausted  Its  power,  and  could  not  pass  spe- 
cial road,  fence,  or  liquor  laws  for  particular 
localities  without  first  repealing  the  general 
law.    The  constitution  la  as  binding  upon  the 
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legldatnre  as  upon  th«  eotirtfl;  but,  wben  the 
constitution  gives  to  the  legislature  special 
power  to  incorporate  railroad  companies,  we 
think  that,  although  it  may  have  passed  a 
general  law  for  the  incorporation  of  railroad 
companies,  its  power  to  grant  special  charters 
to  such  companies  was  not,  under  the  consti- 
tution as  it  ^existed  from  1877  to  1892,  there> 
by  exhausted.  Many  applications  for  railroad 
charters  were  made  to  the  legislature  at  each 
session,  and,  in  order  to  save  time  and  ex- 
pense, it  paased  a  general  law  for  the  incorpo- 
ration of  railroad  companies,  and  by  so  do- 
ing said  to  the  public:  ''We  tender  you  this 
law,  which  you  can  accept  or  not  at  your 
pleasure.  A  charter  obtained  thereunder  will 
be  as  valid  and  bindhig  as  though  granted 
by  a  special  act  of  this  body."  In  our  opin- 
ion, if  persons  Interested  did  not  desire  a 
charter  under  the  general  law,  but  desired 
privileges  and  immunfties  different  from  those 
granted  under  the  general  law,  they  could 
apply  to  the  legislature,  and  it  could  not  con- 
stitutionally refuse  to  act  upon  the  applica- 
tion because  of  the  iMissage  of  the  general 
law.  The  enactm^it  of  the  general  law  did 
not  devest  the  l^islature  of  the  power  which 
the  constitution  had  given.  The  constitution 
of  1877  declared  that  '*the  general  assembly 
shall  have  no  power  to  grant  corporate  pow- 
ers and  privileges  to  private  companies,  ex- 
cept banking,  insurance,  railroad,"  etc.,  com- 
panies. Article  8,  |  7,  par.  18.  It  was  dear- 
ly the  meaning'  and  intention  of  the  framers 
of  the  constitution  to  give  the  legislature 
the  power  to  grant  charters  to  railroad  com- 
panies. While  the  constitution  restrained  the 
legislature  generally  from  passing  special 
laws  after  having  enacted  a  general  law  cov- 
ering the  particular  matter.  It  still  reserved 
to  the  legislature  the  right  to  grant  special 
charters  to  these  companies.  Oonstrulng  the 
two  sections  together,  we  are  of  opinion  that 
the  legislature  had  the  right,  after  having 
passed  a  general  law  for  the  incorporation  of 
railroad  companies,  to  enact  a  special  law 
Incorporating  a  particular  railroad  company. 
This  seems  to  have  been  the  contemporaneous 
construction  put  upon  these  sections  by  every 
legislature  which  has  met  in  Georgia  from 
1881,  when  the  general  railroad  law  was 
passed,  down  to  1882,  when  a  constitutional 
amendment  was  passed  taking  from  the  legis- 
lature the  power  to  grant  special  charters. 
As  far  as  we  are  informed,  no  governor,  dur- 
ing this  period,  ever  refused  to  approve  a 
railroad  charter  on  the  ground  that  the  legis- 
lature had  no  power  to  pass  it  l%e  books 
containing  the  laws  of  the  state  from  1881  to 
1892  are  full  of  charters  granted  by  the  legis- 
lature to  railroad  companies.  While  contem- 
poraneous construction  by  the  members  of  the 
legislature  is  not  and  should  not  be  control- 
ling with  the  courts,  it  Is  entitled  to  great 
weight  upon  constitutional  questions,  espe- 
cially when  we  know  that  some  of  our  ablest 
4avryer8   were   members   of   the    legislature 


when  these  charters  were  granted.  See,  up- 
on this  subject,  Pulaski  Go.  v.  lliompson,  88 
Ga.  270,  9  a  B.  1066.  Besides  this  contem- 
poraneous construction  by  the  legislature,  we 
have  a  constitutional  amendment  in  which 
the  powef  of  the  legislature  to  grant  charters 
to  railroad  companies  is  expressly  recognised. 
In  December,  1890,  the  legidature  proposed 
this  amendment  in  an  act  the  title  of  which 
was  as  follows:  "An  Act  to  amend  article 
8,  section  7,  paragraph  7  of  the  constitution 
of  the  state,  by  adding  thereto  the  following 
words:  'But  the  first  and  second  reading 
of  each  local  bill  and  bank  and  railroad  char- 
ters, in  each  house,  shall  consist  of  the  read- 
ing of  the  title  only,  unless  said  bill  is  ordered 
to  be  engrossed.' "  Laws  1890-01,  toL  1,  p. 
57.  This  was  passed  by  a  constitutional  ma- 
jority, submitted  to  the  people  of  the  state, 
and  by  them  ratified  at  the  general  election 
in  1892.  It  is  now  a  part  of  the  constitution 
of  the  state,  and  can  be  found  therein.  Civ. 
Code,  I  5770.  This  is  not  only  a  legislative 
construction,  but  a  construction  by  the  people 
of  the  state;  fbr  this  amendment  expressly 
recognised  the  right  of  the  legislature  in  1890 
to  grant  railroad  charters.  This,  to  our 
minds,  is  conclusive  of  the  fact  that  the  leg- 
islature had  power  to  grant  railroad  charters 
after  the  passage  of  the  general  law  of  1881. 
It  Is  true  that  in  1891  the  legislature  submit- 
ted to  the  people  a  constitutional  amendment 
revoking  this  power,  and  that  in  1892  this 
amendment  was  ratified  by  the  people;  but 
that  does  not  in  our  opinion,  change  the 
construction  put  upon  the  power  of  the  legis- 
lature to  grant  railroad  charters.  What  we 
have  said  in  this  opinion  applies,  of  course, 
to  the  constitution  as  it  stood  prior  to  the 
ratification  of  the  last-mentioned  amendment 
revoking  the  power  of  the  legislature  to  grant 
special  ralhroad  charters.  The  very  fact  that 
the  legislature  proposed  the  amendment  to  the 
constitution  which  revoked  the  power  to 
grant  special  charters  to  railroad  companies, 
and  that  it  was  adopted  by  the  people,  is  also 
conclusive,  to  our  minds,  that  the  legislature 
and  the  people  construed  the  constitution  as 
we  have  done.  It  after  the  passage  of  the 
act  of  1881,  the  legislature  did  not  have  this 
power,  the  two  amendments  lust  referred  to 
would  have  been  sui>erfiuous  and  nugatory, 
for  both  of  them  recognised  the  previous 
power  of  the  legislature  to  grant  such  char- 
ters, when,  under  the  contentions  of  the  plain- 
tiff in  error,  it  had  already  deprived  itself 
of  the  power  of  so  doing.  Courts  will  not 
presume  that  the  people  in  their  sovereign 
capacity  would  do  a  foolish  and  unnecessary 
thing. 

2.  It  was  contended  by  the  counsel  for  the 
plaintiff  hi  error  that,  even  if  the  Waycroes 
Company  had  a  valid  charter,  it  was  forbid- 
den by  section  2176  of  the  Civil  Code  from 
running  its  line  wittifn  10  miles  of  the  branch 
road  ftom  DavisviUe  to  Fitzgerald;  that  the 
record  discioses  tfiat  tiie  HawUnsville  Com- 
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pany  had  built  10  miles  from  DaviffvlUe  In 
the  dtrectloii  of  Fitzgerald,  and  that  the  pro- 
posed exteusloD  of  the  Waycross  road  woald 
parallel  this  branch  line,  and  be  within  10 
miles  pf  It;  and  that  the  proposed  extension 
was  laid  out  so  dose  to  the  Hawkinsville  line 
as  to  be  almost  upon  its  right  of  way.  We 
agree  with  the  trial  Judge  that,  under  the 
facts  of  this  case,  section  2176  is  inapplica- 
ble. In  our  opinion,  that  section  applies  only 
when  the  termini  of  the  two  roads  are  the 
same.  For  instance,  if  both  roads  had  char- 
ters from  Waycross  to  Cordele,  the  road  last 
built  or  proposed  to  be  built  could  not  run 
within  10  miles  of  the  road  already  built,  or 
with  the  route  already  ^'selected  and  char- 
tered,*' save  tn  the  exceptional  cases  provided 
for  in  the  section.  Here,  however,  the  ter- 
mini of  the  two  main  roads  were  entirely  dif- 
ferent and  widely  separated.  The  sourthern 
terminus  of  the  Hawkinsville  Company's 
main  road  is  at  Worth,  in  Worth  county,  and 
the  other  terminus  is  Hawkinsville,  in  Pu- 
laski county.  The  Waycroes  road  runs  from 
Waycross,  in  the  county  of  Ware^  about  100 
miles  from  Worth,  to  Cordele,.  in  Dooly  coun- 
ty, and  fully  30  miles  from  Hawkinsville^ 
The  geneiral  direction  of  the  Hawkinsville 
road  is  north  and  south,  and  that  of  the  Way- 
cross  road  is  east  and  west,  the  two  main 
tines  crossing  each  other  nearly  at  right  an* 
gles.  Under  the  charter  of  the  Hawkins- 
TlUe  Company,  It  had  authority  to  build  a 
branch  from  DavisviUe,  on  Its  main  line,  to 
Fitzgerald,  wbich  would  be  a  branch  15  or 
20  miles  in  length.  The  Waycross  road  was 
already  built  to  Fitzgerald,  and  the  proposed 
extenalon  of  the  main  line  would  nearly  par^ 
allel  the  branch  of  the  Hawkinsville  road, 
and  be  within  10  miles  of  it  It  cpuld  not 
have  been  the  intention  of  the  legislature 
to  compel  the  Waycross  Company  to  deflect 
its  main  line  so  as  not  to  come  within  10 
miles  of  the  branch  road.  If  both  companies 
were,  under  proper  charter  authority,  build- 
ing branch  roads  between  Davlsville  and 
Fitzgerald,  this  section  might  apply;  but  It 
does  not  render  it  necessary  to  deflect  a  main 
through  line  so  as  not  to  come  within  10 
miles  of  a  branch  road  one  of  whose  termini 
was  on  the  main  line  of  the  other  road,  and 
the  other  of  wliose  termini  was  neither  a  ter- 
minus of  such  other  road  nor  on  Its  line. 
Fitzgerald  is  the  proposed  terminus  of  the 
branch  from  Davlsville.  Davlsville  is  not  on 
the  line  of  the  Waycross  road.  Fitzgerald  is 
on  such  road,  and  is  the  only  point  common 
to  that  road  and  the  main  or  branch  line 
of  the  Hawkinsville  Company.  For  these 
reasons  section  2176  Is  Inapplicable  to  the 
present  facts,  even  if  it  in  any  case  applies 
to  a  company  chartecred  by  a  special  act  of 
the  legislature. 

Counsel  for  the  plaintiir  in  error  argrued 
with  great  ability  and  much  learning  upon 
the  subject  of  de  facto  corporations.  In 
much  of  what  he  said  we  fully  concur,  but, 


as  the  Waycross  Company  was  a  de  Jure 
and  not  a  de  facto,  corporation,  we  have  not 
gone  into  that  question,  and  find  it  unneces- 
sary to  review  the  case  of  Georgia^  S.  &  F. 
R.  Co.  V.  Mercantile  Trust  A  Deposit  Co.,  M 
Ga.  306,  21  S.  B.  701,  32  L.  B.  A.  208,  47  Am. 
St.  Rep.  153. 

Judgment  affirmed.    All  the  Justices  con- 
curring. ' 


DIXON  V.  STATE. 


(lis  G«.  103») 


(Supreme  Court  of  Georgia.    July  22.  1001.) 

CRIMINAL  LAW-CONFBSSIONS-INSTRUCnONS. 

1.  To  render  a  confession  of  guilt  admisaibie 
as  evidence,  it  must  have  been  made  volun- 
tarily, without  being  induced  by  another  by  the 
slightest  hope  of  benefit.  Hence  any  advice  to 
a  prisoner  under  arrest,  by  the  ofScer  havingr 
her  in  custody,  to  the  effect  that  if  she  knew 
anything  she  had  better  tell  it,  vitiates  a  con- 
fession mduced  thereby.  Green  v.  State,  15  S. 
B.  10,  88  Ga.  516.  80  Am.  St.  Rep.  167. 

2.  When,  in  the  trial  of  a  criminal  case.  It 
becomes  a  question  whether  or  not  the  accus- 
ed  made  a  confession,  a  charge  assuming  that 
he  did  so  Is  erroneous.  Under  snch  circum- 
stances the  conrt  should,  in  the  proper  con- 
nection, distinctly  instruct  the  jury  to  ascertain 
from  the  evidence  whether  a  confession  has 
been  In  fact  made. 

3.  Other  than  as  above  indicated,  there  was 
at  the  trial  now  under  review  no  material  er- 
ror a  repetition  of  which  will  probably  occur 
on  the  nezt  hearing. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Johnson  county; 
Evans,  Judge. 

One  Dixon  was  convicted  of  murder,  and 
brings  error.    Reversed. 

James  K.  HInes,  Kent  &  Hatcher,  and  John 
K.  Cooper,  for  plaintiff  In  error.  J.  M.  Ter- 
rell, Atty.  Gen.,  and  B.  T.  Hawlings,  Sol. 
Gen.,  for  the  State. 

LITTLE,  J.  Judgment  reversed.  All  the 
Justices  concurring. 


(114  Gb.  189) 
SMITH  V.  GEORGIA  LOAN  &  TRUST  CO. 
(Supreme  Court  of  Georgia.     Nov.  9,   1901.) 

BXBCUTION  SALE>-8BTTINO  ASIDS^-FRAUD— 
INADBQUACT    OF   PRICE. 

1.  While  inadequacy  of  price  at  a  sheriff's 
sale  will  not  of  itself  be  a  sufficient  ground  to 
set  aside  the  sale,*  yet  when  it  is  grossly  in- 
adequate, and  is  connected  with  fraud,  mis- 
take, misapprehension,  surprise,  or  other  cir- 
cumstances which  tend  to  bring  about  snch  in- 
adequacy, to  the  injury  of  parties  interested, 
the  sale  will  be  set  aside  by  a  court  of  equity. 

2.  When,  therefore,  upon  a  day  of  sale, 
counsel  for  the  plaintiff  in  execution,  and  also 
the  defendant  therein,  requested  the  sheriff 
not  to  expose  the  property  for  sale  until  a 
certain  agreement  had  been  executed  by  the 
plaintiff  and  the  defendant,  and  the  sheriff 
assented  to  the  request,  but  subsequently, 
through  mistake  or  misapprehension,  sold  the 
property,  worth  from  $2,000  to  |3,000,  before 
the  agreement  was  executed,  and  before  the 
parties  arrived  at  the  place  of  sale,  for  the 
sum  of  $40,  the  inadequacy  was  so  groes  as 
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to  authorize  a  court  of  equitjr,  undor  the  di^ 
cumstances,  to  set  it  aside.  This  ia  tme  al« 
though  the  purchaser  at  such  sale  was  not  in 
fault,  and  had  no  notice  of  anr  irregularity; 
for  by  purchasing  he  snbjected  nimseif  to  the 
power  of  the  court,  upon  a  proper  showing,  to 
set  aside  the  sale  upon  eQaftable  terms. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  the  Georgia  Loan  ft  Trust  Com- 
pany against  Halsted  Smith.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Halsted  Smith,  In  pra  per.  Nat  Harris 
and  Dean  &  Dean,  for  defendant  in  error. 

SIMMONS,  O.  J.  From  the  plaintiff's  peti- 
tion it  appears  that  Ayer  borrowed  f  n»n  the 
Georgia  Loan  &  Trust  Company  a  certain 
sum  of  money,  and  gave  it  a  security  deed* 
Ayer  being  unable  to  pay  the  money  when 
the  debt  became  due,  the  company  brought 
its  action  on  his  note,  and  obtained  Indg- 
ment  for  $1,700.  It  filed  in  the  clerk's  of- 
fice a  deed  conveying  the  land  back  to  Ayer, 
as  provided  by  the  Code,  and  had  the  sheriff 
to  levy  upon  the  same  as  Ayer's  property. 
ThlB  land  was  worth  about  $1,500,  and  had 
on  it  a  growing  crop  worth  nearly  as  much. 
On  the  day  the  property  was  to  be  sold  by 
the  sheriff,  Ayer  made  to  the  attorneys  for 
the  company  a  proposition  which  they,  after 
telephoning  to  their  client,  whose  residence 
was  200  miles  away,  accepted.  It  seems  to 
have  been  necessary  for  them  to  go  to  the 
telephone  exchange  to  converse  with  the 
proper  parties.  Before  leaving  for  the  ex- 
change they  notified  the  sheriff  of  their  pur- 
IM>se  in  going,  and  requested  and  instructed 
him  not  to  sell  the  property  until  their  re- 
turn. Their  client  agreeing  to  the  proposi- 
tion made  by  Ayer,  they  returned  to  the 
court  house,  in  front  of  which  the  sale  was 
to  be  had,  and  commenced  to  reduce  the 
agreement  to  writing.  The  sheriff  entered 
the  room  and  inquired  if  they  were  ready 
for  the  sale  to  proceed.  They  informed  him 
that  they  were  not  quite  ready,  and  to  hold 
the  sale  off  until  he  had  finished  selling  all 
the  other  property  advertised  for  sale  on 
that  day.  This  he  agreed  to  do.  A  few 
minutes  later,  and  unknown  to  plaintiff's 
counsel,  Ayer  went  out  and  said  to  the  sher- 
iff: '^hen  you  get  ready  to  sell,  get  through 
as  quick  as  possible.  They  are  going  to 
buy  it  in,  and  I  will  get  it,  and  I  don't  want 
the  commissions  run  up  on  me.'*  The  agree- 
ment, by  which  the  company  was  to  bid  in 
the  property  and  allow  Ayer  to  hold  it  on 
certain  terms,  was  reduced  to  writhig  and 
executed.  Counsel  for  the  company  then, 
within  15  or  20  minutes  from  the  time  the 
sheriff  had  last  agreed  to  hold  the  sale,  went 
to  the  court  house  door,  and  were  Informed 
that  the  sheriff  had  sold  the  property  to  Mr. 
Smith  for  $40.  At  this  time  the  sheriff  had 
not  finished  making  his  other  sales,  but  was 


proceeding  with  them.  Counsel  for  the  com- 
pany would,  if  the  property  had  not  been 
sold  before  their  arrival,  have  bid  for  It 
the  amount  of  their  Judgment.  They  im- 
mediately proposed  to  the  purchaser  that 
the  sale  be  opened*  but  he  declined  to  con- 
sent to  this.  They  then  requested  the  sher- 
iff to  open  the  sale,  so  as  to  give  them  an 
'  opportunity  to  bid,  but  this  he  declined  to 
do  without  the  consent  of  the  purchaser. 
The  trust  company  thereupon  filed  its  eq- 
uitable petition,  reciting  the  above  facts, 
and  praying  that  the  sale  be  set  aside  on 
the  ground  of  gross  inadequacy  of  price  and 
of  the  mistake  or  misapprehension  of  the 
sheriff,  and  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  land  and  of  tlie 
growing  crops  until  the  further  order  of 
the  court  To  this  petition  the  purchaser 
demurred.  The  demurrer  contained  27 
grounds.  These  grounds,  boiled  down  to 
tfaehr  last  analysis,  amounted  to  but  two,— 
that  there  was  no  equity  in  the  petition,  be- 
cause the  facts  set  out  were  not  such  as  to 
authorise  a  court  of  equity  to  set  the  sale 
aside^  mere  inadequacy  of  price  being  the 
only  ground  for  such  action;  and  that,  even 
if  there  was  sufiicient  cause  shown  for  set- 
ting aside  a  sale  as  among  the  parties,  the 
defendant  was  without  knowledge  or  notice 
of  any  irregularity,  and  himself  free  from 
fault,  and  equity  would  not  interfere  with 
his  rights.  The  demurrer  was  overruled, 
and  the  purchaser  excepted. 

Our  Civil  Code  (section  3548)  declares  that 
'Inadequacy  of  price  is  no  ground  for  rescis- 
sion of  a  contract  of  sale^  unless  ft  is  so 
gross  as  combined  with  other  circumstances 
to  amount  to  a  fraud."  Any  one  who  will  read 
the  facts  above  recited  will  declare  without 
hesitation  that  the  price  paid  for  this  prop- 
erty was  grossly  inadequate.  A  tract  of 
land  worth,  according  to  the  allegations  of 
the  petition,  $1,500,  with  a  crop  upon  It  worth 
as  much,  was  hid  in  by  the  plaintiff  in  error 
for  $40,— about  one-seventieth  of  its  real 
value.  The  inadequacy  is  such  as  to  shock 
tiie  moral  sense.  If  the  sale  stands.  It  de- 
prives the  plaintiff  In  execution  of  $1,700, 
less  $40,  the  price  paid  by  the  purchaser; 
and  it  deprives  the  defendant  In  execution 
of  all  of  his  property,  and  leaves  the  execu- 
tion still  standing  against  him,  with  a  credit 
of  only  $40  thereon.  A  majority  of  the 
courts  hold  that  mere  inadequacy  of  price  is 
not,  alone,  snfficient  ground  for  setting  aside 
a  mle,  tbou^  all  seem  to  hold  that  where 
the  inadequacy  is  gross  they  will  take  hold 
of  any  fraud,  irregularity,  misapprehension, 
or  surprise  to  hold  the  sale  void.  While  the 
Code  secti<»i  cited  above  does  not  declare 
what  are  the  "^other  circumstances,"  or  give 
any  Illustrations  as  to  what  such  circumstan- 
ces mdght  be,  we  are  satisfied  from  a  careful 
reading  of  the  authoritlee  upon  this  subject 
that  this  section  means  what  we  have  stated 
other  courts  have  held  to  be  the  law»    It 
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merely  axmotmcee  the  abstract  principle,  and 
we  must  reeort  to  decided  cases  and  text- 
books to  ascertain  the  meaning  of  the  words 
"otiier  drcnmstances.*'  We  think  the  an- 
thorilfles  are  uniform  ^  that,  where  there  is 
gross  Inadequacy  of  price,  any  clrciinistaii- 
ces»  such  as  fraud,  mistake,  misapprehension, 
surprise,  or  anything  else  which  conduces  to 
the  inadequacy  of  price,  will  be  held  to  In- 
Talidate  the  sale.  Thus,  In  Llttell  t.  Zunte, 
2  Ala.  256,  36  Am.  Dec.  415,  the  court  held 
that  an  epidemic  of  yellow  fever  in  the  dty 
wh^e  the  sale  was  held*  which  bad  caused 
the  defendant  to  leave  the  city  and  be  ab- 
sent from  the  sale,  was  sufficient  cause  for 
setting  the  sale  aside,  when  the  price  was 
grossly  inadequate.  Other  courts  have  held 
UuLt  a  violent  storm  which  prevented  bidders 
fjxwa  attending  the  sale  was  sufficient  cause 
for  setting  aside  a  sale  at  which  the  amount 
bid  was  grossly  Inadequate.  Sales  have  been 
aet  aside  because  of  a  grossly  Inadequate 
price,  in  connection  wltii  misapprehension  as 
to  the  time  when  the  sale  was  to  take  place, 
with  fraud  on  the  part  of  the  plaintiff,  who 
dissuaded  persons  from  bidding,  or  violated 
his  agreemexrt  to  postpone  the  sale,  or  by 
himself  or  through  his  attorneys  misrei^e- 
sents  the  defendant's  title,  with  accident, 
with  mistake,  or  with  other  Irregularity 
which  Is  shown  to  have  operated  injuriously 
againut  the  complainant's  Interest  For 
these  and  other  illustrations,  see  2  Freem. 
Bz'ns  (8d  Ed.)  S  306.  Of  course,  in  all  these 
cases  it  must  appear  that  the  party  moving 
to  set  the  sale  aside  did  notiiLng  to  produce 
the  irregularity.  In  the  case  now  under  con*' 
sideration  the  plaintiff  In  the  equitable  pe- 
tition seems  to  have  been  entirely  free  from 
fault  Its  counsel  directed  the  Sheriff  not  to 
sell  at  the  time  he  did  sell.  Ck>unsel  had  the 
right  to  give  this  direction;  and  the  Sheriff 
should  have  obeyed  it  The  sheriff  was  giv* 
en  good  and  sufi^ient  reasons  why  t^e  re- 
quest was  preferred.  Counsel  for  the  plain- 
tiff were  attempting  .to  make  an  arrangement 
whereby  the  defendant  in  execution  could 
pay  a  part  of  the  judgment,  and  yet  remain 
in  possession  of  the  premises  If  the  plaintiff 
in  execution  bought  in  the  property  at  the 
sale.  The  sheriff,  through  mistake,— perhaps 
Induced  by  what  Ayer  said  (that,  when  be 
got  ready  to  sell,  to  sell  quickly),— misappre- 
hension, or  inadvertence,  sold  the  pr(^>eity 
at  a  time  he  was  directed  not  to  sell,  and 
when  the  plaintiff's  counsel  were  not  present; 
and  for  tails  reason,  the  plaintiff  asserts*  it 


was  possible  for  the  purchaser  to  bid  in  the 
property  for  so  small  an  amount  As  before 
remarked,  the  action  of  tiie  sheriff  injurious- 
ly affected  not  only  the  plaintiff  In  execution, 
but  the  defendant  in  execution  alsa  In  Pub- 
lishing Ck).  T.  Bennett,  84  Fla.  302,  16  South. 
185,  it  appeared  that  the  plalntllTs  counsel 
had  directed  the  sheriff  not  to  sell.  The  Sher- 
iff left  the  county  on  a  visit,  leavmg  tbe  exe- 
cution in  the  hfnds  of  his  deputy,  without 
telling  the  latter  of  the  instructions  he  had 
received,  and  the  deputy  sold  tiie  property 
for  a  grossly  inadequate  price.  Hie  court 
set  the  sale  aside,  although  the  purchaser  was 
a  8trang«r  and  free  from  fault  This  case 
seems  to  be  dted  approvingly  in  1  Freem. 
Ex'ns,  S  108.  It  may  be  argued  that  the  sec- 
tion of  the  Oode  which  is  cited  above  applies 
only  to  ooDtracts  for  private  sales;  but  In 
Parker  v.  Glenn,  72  Oa.  637,  this  court  held 
that  there  was  no  reason  why  the  Oode  sec- 
tion under  discussion  should  not  be  applied 
to  execution  sales  as  well.  Taking  all  the 
facts  together,  it  is  manifest  to  us  tliat  the 
judge  did  not  err  in  overruling  the  demurrers 
based  on  this  ground.  See,  generally,  as  to 
Inadequacy  of  price  as  affecting  judicial 
sales,  12  Enc,  PL  &  Prac  p.  96  et  seq. 

But  it  was  argued  by  counsel  for  the  plain- 
tiff in  error  that  the  court  should  not  set 
aside  the  sale  in  the  present  case,  because 
the  purchaser  had  no  knowledge  or  notice  of 
any  irregularity,  and  was  not  in^  any  way 
connected  with  the  mistake,  misapprehension, 
or  inadvertence  of  the  sherilf .  OUr  Civil  Code 
(section  5427)  declares  that  ^'courts  have  full 
power  over  their  officers  making  execution 
sales,  and  whenever  satisfied  that  a  sale 
made  under  process  is  Infected  with  fraud, 
irregularity,  or  error  to  the  Injury  of  elthtt 
party,  the  sale  vfiU  be  set  aside.'*  This  sec- 
tion might  hare  been  properly  elted  in  the 
preceding  argument  but  we  cite  It  now  for 
tiie  purpose  of  showing  that  whoever  pur- 
chases at  an  execution  sale  docs  so  with  a 
luiowledge  of  this  law,  and  when  he  bids  a 
grossly  inadequate  price  be  takes  the  risk 
of  having  the  matter  brought  before  I3ie 
court  and  the  sale  set  aside  for  fraud,  irregu- 
larity, mistake,  surprise,  or  other  cause  men- 
tioned above.  Klrkpatrick  v.  Coming,  48  N. 
J.  Eq.  d02.  24  AtL  441.  If  on  the  final  trial 
the  sale  should  be  set  aside,  the  decree  should 
provide  for  the  repayment  to  the  purchaser 
of  the  amount  paid  by  him  for  the  land. 

Judgment  affirmed.    All  the  Justices 
cnrrlng. 


Ga.) 


TINDALL  V.  KISBET. 


849 


(U4  Oil  1X1) 

HOI/raCLAW  T.  EDM0ND80M. 

(Saiureme  Gonrt  ot  Geoifia.    Not.  %  1901.) 

■VIDXNCB-GBRTIFnED  COPT  OP  DKBD-^^D- 

VKRSB   P0SSB8SI0N. 

1.  A  certified  copy  of  a  deed,  taken  ttgrn  the 
proper  records,  is,  when  the  loss  or  destruction 
•f  the  original  has  been  shown,  admissible  in 
•ridence  to  prove  the  existence,  raiuinenessy 
«ad  oonteats  of  the  orldnai  uayden  t. 
Mitchell,  dO  &  SL  287,  103  Ga«  431. 

2.  There  was  sufficient  evidence  to*  anthor- 
ise  the  jary  to  find  that  the  defendant  had  ae* 
quired  a  good  preacriptiTe  title  to  the  land  in 
oispute,  and  a  verdict  in  his  favor  was  not 
contrary  to  law. 

(Syllabus  by  the  ODort.) 

Brror  firom  aaperlor  court,  Murray  county; 
▲•  W.  FIte,  Judge. 

Action  by  J.  T.  Holtsdaw,  admlniatratoir, 
against  J.  I*  Bdmondaon.  Judgment  for 
defendant,  and  plaintiff  brings  error*  Af« 
firmed. 

B.  J»  &  J.  McOamy,  for  plaintiff  in  error. 
Jones  &  Martin,  for  defendant  tn  error. 

PBB  GUBTAM.    Judgment  affirmed. 


Oil  Ga.  138) 

LACBWBLL  v.  DOWNBT. 

(Bnpreme  Gourt  of  Georgia.    Nov.  9,  1901.) 

BRROR— RBVIBW*-NBW  TRIAL. 

There  was  no  error  in  admitting  evidence. 
The  evidence  authorized  the  verdict,  and  the 
conrt  did  not  abuse  its  discretion  in  overrul- 
ing the  motion  for  a  new  triaL 

(Syllabus  by  the  Goort.) 

Brror  from  superior  court,  Gordon  county; 
A.  W.  Flte,  Judge. 

Action  between  J.  F.  Lacewell  and  G.  T. 
Downey.  From  the  judgment,  Lacewell 
brings  error.    Afl^rmed. 

Wm.  B.  Mann  and  J.  B.  Terry,  for  plaintiff 
in  error.  B.  J.  ft  J.  McGamy,  for  defendant 
In  orror. 

FBB  OUBIAM.    Judgment  afiEirmed. 

ai4  Oa.  1S9) 

MAXWBLIi  V.  BBOWN. 

(Supreme  Gourt  of  Gkoigia.    Nov.  9,  1901.) 

JTJDOMKNT— VACATINO. 

Under  the  facts  shown  In  the  record,  and 
the  explanatory  note  of  the  judge,  it  cannot  be 
ruled  that  the  latter  abused  the  discretion  with 
which  he  is  invested,  in  refusing  to  set  aside 
the  judgment  on  the  application  of  the  defend* 
ant 

(Syllabus  by  the  Gourt) 

Briror  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Actkm  by  M.  B«  Brown  againat  Leonard 
MaxwelL    Judgment  for  plaintiff.    From  an 
ordtf  refusing  to  set  it  asides  defandant 
brings  enor.    Afitoned* 
89  S.] 


O.  A  H.  Harris  &  Son  and  B.  U  (3hamle^ 
far  plaintiff  In  oror.  Bow^  &  BowaU*  tm 
defendant  In  error. 

PBB  GUBIAM.    Judgment  afldrmed. 


80UTHEBN  BY.  00.  ▼.  JAMBS. 
(Supreme  Gourt  of  (Georgia.    Nov.  9,  19013 

NONSUIT— REINSTATmCBNT. 

Whether  a  case  will  be  reinstated  after 
nonsuit  is  a  matter  within  the  discretion  of 
the  trial  judge,  and,  where  he  reinstates  the 
case,  his  discretion  will  not  be  Interfered  with* 
unless  manifestly  abused.  Bailroad  Oi,  v. 
Folds,  12  S.  B.  m  86  Oa.  42. 
(Syllabus  by  the  Goort) 

Brror  from  city  court  of  Floyd  poonty; 
Jno.  H.  Beece,  Judge. 

Action  by  Hope  James  against  the  South- 
em  Bailway  Ck>mpany.  Judgment  of  non- 
suit From  an  order  reinstating  the  case, 
defendant  brings  error.    Affirmed. 

Shumate  ft  Maddoz,  Geo.  A  H.  Harris  St 
Son,  and  B.  L.  Ghamlee,  toe  plaintiff  in  er- 
ror. Dean  A  Dean,  W.  H.  Bnnls,  and  Sea- 
bom  Wright  for  defendant  in  error. 

PBE  OUBIAM.    Judgment  affirmed* 


(114  Oa.  tM) 
TINDALL  v.  NISBBT. 
CSupreme  Gourt  of  Georgia.     Nov.  9,  190L) 

OONTBMFT—RBCEIVERS—OONyBRSION— CON- 
STITUTIONAL LAW. 

1.  A  receiver  who  disobe;^s  an  order  of  court 
and  thereby  converts  to  his  own  use  property 
in  his  possession  as  receiver,  may  be  Imprison- 
ed for  contempt  of  court,— both  for  the  direct 
contempt  of  disobeying  the  order,  and  for  the 
refusal  to  restore  the  property  so  converted  by 
him. 

2.  When  a  receiver  has  been  imprisoned  for 
a  refusal  to  pay  to  the  court  money  which  has 
been  adjudged  to  be  in  liis  possession,  the 
court  may  at  any  time,  in  ite  discretion,  either 
upon  ita  own  motion  or  upon  the  application 
of  the  receiver,  inquire  into  the  question  of  his 
ability  to  comply  with  the  order  of  the  court. 

3.  It  does  not  appear  in  the  present  case  that 
the  court  abused  ite  discretion  in  refusing  to 
institute  an  inquiry,  on  the  application  of  the 
receiver,  on  the  question  of  his  present  ability 
to  comply  with  the  order  of  the  court  requir- 
ing him  to  pay  over  the  money  adjudged  to 
be  in  iiis  possession. 

4.  It  not  appearing  from  anything  In  the 
record  that  the  ouestion  of  the  constitutional- 
ity of  the  proceeding  under  which  the  receiver 
was  imprisoned  was  raised  in  the  application 
now  under  review,  this  court  will  not  under- 
take  to  pass  on  such  question,  notwithstanding 
it  is  directly  raised  on  the  assignment  of  er- 
ror in  the  bill  of  ezceptlona. 

(Syllabus  fay  the  Gourt) ' 

Shrror  from  superior  court*  Bibb  oountgr;  J. 
8.  Gandler,  Judge. 
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Action  between  EL  O.  Tlndall  and  B.  A.  Y 
Nlsbet    Prom  the  Judgment,  Tlndall  brings 
error.    Affirmed. 

John  P.  Ross,  for  plaintiff  in  error.  N.  B. 
Harris,  Jna  I.  Hall,  0.  P.  Steed,  O.  J.  Wlm- 
berly,  and  Anderson  &  Grace,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 


(114  G«u  176) 

KEITH  T.  BREWSTER. 
(Supreme   Court  of  Georgia.     Not.  9,   1901.) 

BQUITY— MISTAKE    OF    FACT— LACHB8— FRAUD 
— MORTGAGE    FORECLOSURE. 

1.  While  equity  will,  on  seasonable  applica- 
tion, and  under  proper  circumstances,  relieve  a 
party  from  the  injurious  consequences  of  an 
act  done  under  a  mistake  of  fact,  it  will  not 
do  so  if  such  party  could,  by  reasonable  dili- 
gence, have  ascertained  the  truth  as  to  the 
fact  concerning  which  the  mistake  was  made, 
(a)  In  the  absence  of  misrepresentation  or 
fraud,  ignorance  of  a  fact  known  to  the  oppo- 
site party  will  not  justify  the  interposition  of 
equity,  unless  there  be  some  reason  why  the 
injured  party  should  have  relied  on  the  former 
for  information,  and,  so  relying,  was  deceived, 
either  by  conduct  or  words. 

2.  When  it  appears  that  a  plaintiff,  who  held 
title  to  several  distinct  lots  of  land  as  security 
for  a  debt,  having  obtained  judgment  by  prop- 
er proceeding,  caused  all  of  said  lots  to  be 
levied  on,  and  by  mistake  one  of  such  lots 
was  neither  advertised  to  be  sold  nor  sold, 
and  the  plaintiff  became  the  purchaser  at  the 
sale  of  those  lots  which  were  sold,  bidding  the 
amount  of  his  judgment,  equity  will  not  set 
aside  such  sale  on  the  application  of  the  pur- 
chaser on  the  ground  of  a  mistake  of  fact,  in 
that  he  thought  all  the  lots  so  levied  on  were 
included  in  the  advertisement  and  sale,  (a) 
Whether  they  were  or  not  could  have  been 
readily  ascertained  by  reasonable  diligence. 

3.  The  evidence  in  the  present  case  did  not 
warrant  the  charge  complained  of  on  the  sub- 
ject of  fraud,  and  was  not  sufficient  to  sup- 
port a  verdict  setting  aside  the  sale* 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Forsyth  county; 
Geo.  F.  Gober,  Judge. 

Action  by  J.  F.  F.  Brewster,  for  use,  etc, 
against  A.  L.  Keith  and  one  Tinsley.  Decree 
for  plaintiff,  and  defendant  Keith  brings  er- 
ror.   Reversed. 

H.  H.  Perry,  for  plaintiff  in  error.  Geo.  U 
Bell,  for  defendant  in  error. 

LITTLE,  J.  Brewster,  the  defendant  In 
error,  filed  an  equitable  petition  against 
Keith,  the  plaintiff  in  error,  and  Tinsley,  a 
former  sheriff  of  the  county  of  Forsyth.  He 
alleged  in  his  petition  that  he  sued  for  the 
use  of  the  New  England  Mortgage  Security 
Company,  a  duly-incorporated  body.  The 
prayers  of  the  petition,  under  the  allegations 
made  therein,  were  that  a  certain  deed  made 
by  Tinsley,  the  then  sheriff,  to  petitioner, 
dated  October  8,  1892,  and  duly  recorded,  be 
reformed  so  as  to  include  in  the  description 
of  the  land  conveyed  thereby  34  acres  of 


lot  No*  1,4X0  in  a  named  district  of  Forqytb 
county,  and  to  expunge  7  acres  of  another 
lot  of  land  contained  in  the  deed  aa  made. 
He  asked  that  the  sale  of  the  hind  referred 
to  in  the  deed  be  set  aside,  and  declared  null 
and  void;  that  it  be  canceled;  and  that  the 
land  mentioned  In  that  deed,  together  with 
the  34  acres  above  mentioned,  be  readveiv 
tised  and  sold  in  pursuance  of  the  judgm^it 
and  execution  under  which  the  land  de- 
scribed was  sold,  in  the  event  that  such  ref- 
ormation could  not  be  had.  Petitioner  also 
asked  that  Keith  be  enjoined  from  selling  or 
disposing  of  the  34  acres  of  lot  No.  1,410  un- 
til a  final  hearing  could  be  had  under  the  pe- 
titl<»L  The  evidence  had  on  the  trial  made 
substantially  the  following  case:  Keith  con- 
veyed title  to  the  land  described  to  Flint  as 
security  for  a  loan  of  $600.  Flint  transfer- 
red the  note  and  conveyed  the  title  given  him 
as  security  to  the  mortgage  company,  lliat 
company  obtained  a  Judgment  against  Keith, 
and  filed  a  deed  conveying  the  land  to  him 
for  the  purpose  of  having  it  levied  on  and 
sold  to  satisfy  the  Judgment  The  execution 
was  levied  on  the  lands  described  in  the  deed 
as  separate  lots,  including  the  34  acres.  The 
advertisement  of  the  sale  describes  all  the 
lands  levied  on  except  the  84  acres.  At  the 
sale  the  land  advertised  was  bid  off  by 
Brewster  at  an  amount  sufilclent  to  cover  the 
amount  of  the  Judgment,  and  he  received  a 
conveyance  of  the  land  so  sold.  Brewster 
then,  by  quitclaim  deed,  conveyed  the  land 
to  the  mortgage  company.  The  attorney  for 
the  mortgage  company  testified  that  he  sued 
the  claim  to  Judgment  directed  a  levy,  which 
was  shown  to  have  been  made  on  all  the 
lands  embraced  In  the  6riginal  deed  from 
Keith  to  Flint;  that  the  levy  was  stopped  by 
an  affidavit  of  lUegallly;  that  the  land  was 
subsequently  readvertlsed  by  the  sheriff: 
that  he  had  removed  from  the  county  before 
the  sale,  and  did  not  know  of  the  mistake  in 
the  advertisement,  but  believed  that  it  fol- 
lowed the  levy.  When  the  sheriff  made  the 
deed  It  was  forwarded  to  the  mortgage  com- 
pany, and  the  tenant  of  that  company  was 
put  in  possession  of  the  land  advertised  and 
sold.  Subsequently  it  was  found  that  the 
deed  did  not  cover  the  34  acres  above  men- 
tioned. It  was  in  evidence  from  another  wit- 
ness that  on  the  day  of  the  sale,  which  was 
made  in  1803,  Keith  went  to  the  clerk's  ofQce, 
and  examined  the  security  deed,  and  ascer- 
tained by  a  calculation  the  amount  required 
to  cover  the  debt;  and  witness  understood 
that  it  was  his  purpose  to  raise  the  money 
and  pay  off  the  debt  Keith  did  not  put  wit- 
ness on  notice  of  the  defect  in  the  advertise- 
ment This  witness  had  been  requested  by 
the  attorney  of  the  mortgage  company  to  see 
that  an  amount  sufficient  to  cover  the  debt 
was  bid  for  the  land  at  the  sale,  and  It  was 
the  belief  of  the  witness  that  the  whole  prop- 
erty levied  on  was  being  sold.  Witness  pro- 
cured the  services  of  another  to  bid  on  the 
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property.  At  the  sale  one  Boland  bid  on  the 
land.  The  Illegality  referred  to,  which  had 
been  previouBly  Interposed  by  Keith,  was  on 
the  ground  that  the  security  deed  was  void 
because  It  was  infected  with  usury.  Brews- 
ter, the  plaintiff,  who  was  president  of  the 
mortgage  company,  testified  that  he  did  not 
know  that  there  was  a  mistake  In  the  ad« 
yertlsement  of  the  land,  and  never  discoT* 
ered  it  until  the  reception  of  the  deed  from 
the  sheriff,  which  deed  bore  date  October  17, 
1893.  This  was  sent  to  him  at  Boston,  where 
he  resides,  by  his  attorney.  The  deed  was 
returned,  and  the  attention  of  the  attorney 
called  to  the  omission.  The  land  was  bid  in 
by  his  (Brewster's)  direction,  and  he  would 
not  have  so  directed  had  he  loiown  of  the 
omission.  The  company  expected  to  make 
its  money  out  of  the  land  It  had  as  security. 
On  receiving  the  deed,  in  December,  1833, 
petitioner  conveyed  the  titie  to  the  company. 
The  company  had  actually  received  as  rent 
for  the  land  conveyed  $46  In  189^  and  $25.60 
in  1895,  and  nothing  since.  All  the  land  orig- 
inally conveyed  by  Keltii  was  barely  security 
for  the  loan,  and  without  the  34  acres  was 
not  at  all  a  sufficient  security.  It  appeared 
from  an  inspection  of  the  execution  that  fol- 
lowing the  levy  named  on  the  execution, 
which  levy  Included  the  34  acres,  there  was 
an  entry  to  the  effect  that  the  above  levy 
"was  this  day  sold"  to  petitioner  for  $850, 
leaving  net  $821.13  to  be  applied  to  the  fl.  fa.; 
but  it  was  conceded  that  the  34  acres  of  land, 
while  levied  on,  had  been  neither  advertised 
nor  sold.  The  trial  resulted  in  a  verdict  that 
the  deed  referred  to  be  set  aside,  and  that 
the  levy  be  readvertised  and  sold,  and  a  de- 
cree was  had  in  accordance  therewith. 
Keith  made  a  motion  for  a  new  trial,  which 
was  overruled,  and  he  excepted. 

It  is  complained  In  the  motion  that  the 
verdict  was  contrary  to  law,  and  without 
evidence  to  support  it,  and  that  the  court 
erred  in  charging  as  follows:  "Fraud  may 
be  actual  or  constructive.  Actual  fraud 
consists  in  any  kind  of  artifice  by  which 
another  Is  deceived.  Constructive  fraud 
consists  in  any  act  of  omission  or  commis- 
sion contrary  to  legal  or  equitable  usage, 
trust,  or  confidence  justly  reposed,  which 
is  contrary  to  good  conscience,  and  operates 
to  the  Injury  of  another.  The  former  im- 
plies moral  guilt;  the  latter  may  be  con- 
sistent with  Innocence."  The  exception 
made  to  this  charge  is  that  there  was  no 
evidence  to  warrant  it  This  charge  Is  good 
law,  but,  so  far  as  this  record  shows,  there 
was  nothing  in  the  evidence  which  called 
for  a  charge  In  relation  to  fraud.  The  part 
of  the  evidence  upon  which  petitioner  must 
rely  to  support  fraud  must  rest  in  the  prov- 
en conduct  of  Keith  as  to  the  concealment 
of  his  knowledge  that  the  34  acres  of  lot 
.No.  1,410  were  not  included  in  the  adver- 
tisement of  the  land  sold.  He  cannot  be 
guilty  of  fraud  in  this  regard,  unless  he  was 


under  some  legal  or  moral  duty  to  dlsdose 
to  tbQ  petitioner  oc  his  agent  the  fact  that 
this  particular  tract  of  land  was  not  con- 
tained In  the  advertisement  In  other 
words,  as  stated  by  the  judge  in  the  charge 
complained  of,  fraud  consists  in  any  act  of 
omission  or  commission  contrary  to  legal 
and  equitable  duty,  trust,  or  c<mfidence  just* 
ly  reposed,  which  Is  contrary  to  good  con- 
science, and  operates  to  the  injury  of  an- 
other. Now,  what  is  there  in  the  evidence 
which  shows  any  act  committed  by  Keith 
which  was  contrary  to  his  legal  or  equitable 
duty,  or  to  the  trust  and  confidence  which 
petitioner  reposed  In  him?  He  knew,  as  he 
admitted  in  his  answer,  that  the  particular 
tract  of  land,  although  levied  on,  was  not 
embraced  In  the  advertisement  But  cer- 
tainly the  purchaser  at  that  sale  did  not 
rely  on  Keith  to  tell  him  what  land  was  ad- , 
verUsedt  or  what  land  was  about  to  be 
sold.  The  advertisement  by  the  sheriff  un- 
der the  compulsory  process  against  Keith 
designated  the  one,  and  the  sherifTs  act  dem- 
onstrated the  other.  Nor  can  It  be  said 
that  Keith  committed  any  acts  which  were 
contrary  to  his  legal  or  equitable  duty. 
The  acts  shown  were  that  he  filed  an  ille- 
gality to  the  first  levy.  This  may  or  may 
not  have  been  made  in  good  faith.  The  evi- 
dence is  silent  as  to  that  But  the  act  of 
interposing  an  illegality  and  arresting  the 
execution  does  not,  as  It  seems  to  us,  in 
any  way  show  or  tend  to  show  that  Keith 
was  guilty  of  fraud  in  concealhig  the  fact 
that  the  advertisement  did  not  describe  all 
the  land  levied  on.  While  It  is  alleged  in 
the  petition  that  at  the  sale  Keith  bid  or 
caused  to  be  offered  for  the  land  which  was 
sold  an  amount  of  money  approximating  his 
debt,  that  allegation  is  not  borne  out  by  the 
evidence,  which  discloses  that  one  Boland 
bid  for  the  land  in  competition  with  peti- 
tioner, and  it  does  not  appear  that  Roland 
was  the  agent  of  Keith.  But  suppose  that 
he  had  been,  and  that  the  land  had  been 
sold  to  him.  He  would  have  had  to  pay  the 
amount  bid  for  the  land  which  was  being 
sold,  or .  the  sheriff  would  have  resold  it 
at  his  risk.  However  this  may  be,  there  Is 
nothing  in  these  acts  sufficient  to  charge 
him  with  either  a  legal  or  a  moral  fraud. 
We,  of  course,  deal  with  this  case  under 
the  facts  as  they  appear  In  the  record,  and 
we  think  that  under  the  evidence  the  charge 
complained  of  was  unauthorized.  Again, 
we  are  of  opinion  that  the  verdict  rendered 
was  not  supported  by  any  evidence  found 
in  the  record.  It  may  l)e  remarked  that 
the  particular  land  conveyed  to  the  mort- 
gage company  as  described  in  the  security 
deed  was  described  as  separate  lots  and  par- 
cels of  land,  and  not  as  an  aggregation  of 
lots  of  land;  that  the  levy  followed  that 
description,  and  the  process  was  being  en- 
forced against  particular  parcels  of  land. 
It  was  the  duty,  then,  of  the  sheriff  to  seU 
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■o  much  of  the  property  levied  on  ai  iprould 
^'ealize  to  the  plaintiff  the  amount  of  Us 
debt,  beeides  all  coeta.  It  waa  not  faUi  duty, 
even.  In  the  enforcement  of  the  debt  against 
the  property  which  by  contract  had  been 
oonyeyed  to  secure  it,  to  sell  mbre  than 
wonld  pay  the  debt,  nor  was  it  the  absolute 
duty  of  the  sheriff  to  sell  the  aggregate 
number  of  lots  as  a  whole.  They  could 
hare  as  well  been  sold  separately^  the  one 
after  another,  until  an  amount  sufficient 
to  pay  the  debt  had  been  realized.  This,  of 
course^  it  was  his  duty  to  do  only  after  the 
advertisement  which  the  laws  prescribe  had 
been  made;  and  while,  as  to  an  innocent 
purchaser,  irregularities  in  the  advertiso* 
ment  may  not  affect  the  sale,  no  question 
of  this  sort  can  arise  here,  l>ecause  that 
particular  S4  acres  was  neither  advertised 
nor  sold.  But  the  petitioner,  as  a  cause 
for  setting  aside  this  sale,  alleges  that  he 
acted  through  a  mistake  of  facts;  and«  had 
he  not  believed  that  the  84  acres  had  been 
advertised  and  was  being  sold,  he  would  not 
have  become  the  purchaser  at  the  sale. 
But  whose  fault  was  it  that  he  did  not 
know?  The  fact  that  he  lived  in  Boston 
presents  no  excuse.  The  process  which  was 
being  enforced  against  the  land  was  at  his 
instance.  The  advertisement  spoke  for  itself. 
The  sheriff's  announcement  at  the  sale  indi- 
cated what  the  purchaser  would  get,  and, 
if  he  failed  to  see  the  one  or  hear  the  other, 
it  must  have  been  so  because  he  did  not  look 
or  inquire.  If  he  trusted  these  matters  to 
agents,  their  want  of  diligence  was  his. 
While  section  8d83  of  the  Civil  Code  de- 
clares that  in  all  cases  of  a  mistake  of  fact 
material  to  a  contract  or  other  matter  af- 
fected by  it;  if  the  party  complaining  ap- 
plies within  a  reasonable  time,  equity  will 
relieve,  yet,  as  explanatory  of  this  general 
principle, '  the  next  section  states  the  rule 
under  which  equity  will  not  relieve  thus: 
"If  the  party,  by  reasonable  diligence,  could 
have  had  knowledge  of  the  truth,  equity 
will  not  relieve;  nor  will  the  ignorance  of  a 
fact,  known  to  the  opposite  party,  justify 
an  interference,  if  there  has  been  no  mis- 
placed confidence  nor  misrepresentation,  nor 
other  fraudulent  act."  It  is  not  contended 
here  that  the  land  which  was  sold  was  not 
advertised.  It  is  not  complained  that  the 
sale  was  not  fair  and  regular.  It  is  not  dis- 
puted that  there  was  another  bidder.  Then, 
although  Keith  knew  the  fact  that  the  34 
acres  of  land  were  not  included  in  the  ad- 
vertisement, and  were  not  sold,  under  this 
plain  provision  of  our  law,  equity,  in  the 
absence  of  a  breach  of  duty  on  the  part  of 
Keith,  would  not  relieve.  The  law  pre- 
scribes that  the  property  of  a  defendant 
shall  not  be  sold  under  process  without  due 
and  ample  notice.  This  notice  is  accessible 
to  all,  and  certainly  diligence  on  the  part  of 
Brewster  demanded  that  he  should  see  that 
the  process  which  issued  at  his  instance  was 


being  properly  enforced.  If'  he  did  not  ex- 
ercise that  diligence,  it  could  have  been  the 
fault  of  no  one  but  himself.  In  a  well-con- 
sidered case,  the  principle  of  law  which  we 
are  now  considering,  and  whidi  is  univer- 
sally applicable,  was  applied  by  the  court  of 
chancery  of  New  Jersey  (Parkhurst  v.  Cory, 
11  N.  J.  Bq.  288),  where  it  was  held  that 
*the  fact  that  a  party  to  a  suit;  who  la  &ar 
titled  to  the  surplus  money  on  a  sale  of  the 
mortgaged  premises.  Is  so  far  deprived  of 
his  eyesight  as  not  to  be  able  to  read  a 
newspaper,  and  alleges  that  on  this  account 
he  did  not  see  the  advertisement  of  the 
sale,  and  that  in  consequence  of  his  ab- 
sence from  the  sale  the  property  was  sold 
at  a  sacrifice,  is  not  a  ground  toit  the  coortfs 
ordering  a  resale  of  the  pn^^erty."  In  the 
case  of  Alexander  t.  Herring,  54  Ga.  200, 
in  applying  this  principle,  this  court  ruled 
that  ^a  purchaser  of  property  at  adminis- 
trator's sale,  who  has  failed  to  comply  with 
the  terms  of  sale,  and  who  is  sued  for  the 
'deficiency  of  the  proceeds  of  a  second  sale,' 
cannot  set  up  as  a  reason  for  his  noncom- 
pliance that  the  property  [a  city  lot]  was 
sold  by  the  front  foot,  and  that  he  made  a 
mental  mistake  as  to  what  his  bid  would 
amount  to";  and  in  the  case  of  Abbott  v. 
Dermott,  84  Ga.  227,  It  was  tersely  ruled 
that  '^ignorance  of  fact  is  no  cause  for  re- 
scinding a  contract'*  Chief  Justice  Lump- 
kin in  the  opinion  declared,  *'And  such  was 
the  doctrine  of  the  law  before  the  Code." 
In  the  case  of  Bedwine  t.  McAfee,  101  Ga. 
704,  29  S.  B.  429,  this  court,  in  the  applica- 
tion of  this  principle,  said,  through  Mr.  Jus- 
tice Atkinson:  *K)ourts  of  equity  grant  re- 
lief only  In  favor  of  the  diligent;  and  this 
court  has  uniformly  held  that  equity  does 
not  relieve  from  a  judgment  which  could 
have  been  prevented  but  for  the  negligence 
of  the  complaining  party,"— for  which  prop- 
osition he  cites  a  number  of  the  prior  de- 
cisions of  this  court.  It  is  not,  however, 
necessary  to  multiply  authorities  to  sustain 
the  correctness  of  the  fundamental  rule  de- 
clared in  our  Code  as  above  set  out.  Does 
not  the  petitioner,  by  his  own  allegations 
and  proof,  come  under  this  rule?  As  we 
have  endeavored  to  show,' there  was,  under 
the  evidence  in  this  case,  no  fraud,  either  of 
the  sheriff  or  of  Keith,  which  caused  the  pe- 
titioner's mistake.  That  mistake  was  one 
of  fact;  that  is,  that  the  particular  parcel 
of  land  was  not  advertised  and  sold  with  the 
other  parcel.  Whether  it  was  or  was  not 
could  readily  have  been  seen  and  ascertain- 
ed by  him  on  an  examination  of  the  adver- 
tisement and  by  the  announcement  at  the 
sale.  As  a  prospective  purchaser,  he  could 
have  ascertained  the  fact  by  reading  the 
advertisement  or  attending  to  the  reading 
of  it,  or  by  the  announcement  of  the  sheriff 
when  the  property  was  offered  for  sala 
His  failure  to  do  so  is  attributable  to  him- 
self alone,  and*  having  be^i  negligait,  he 
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cannot  invoke  the  aid  of  a  court  of  equity 
to  counteract  the  effect  of  his  own  want  <^ 
diligence.  If  bis  mistake  occasicHoed  loss, 
he  has  only  himself  to  blame;  and  it  Is  onr 
opinion  that  the  verdict  was  not  anthorlsed 
by  the  evidence. 

Judgment  reversed.    All  the  Justices  con- 
curring* 


(n4  Ga.  zm 

SIMPSON  et  aL  V.  BNNI& 
(Supreme   Court  of  Georgia.     Nov.  9»  1901.) 

8UBBOGATION--PATMBNT    OF    DBCBDBNT'S 
DBBT— PURCHASER  PROM  HBIRS. 

L  One  who  purchases  laud  from  the  hdrs 
at  law  of  a  deceased  person,  and,  in  order  to 
remove  an  incumbrance  from  the  property, 
pays  a  debt  made  bv  such  person  in  liis  life- 
time, to  secure  which  a  deed  to  the  land  was 
given,  is  subrogated  to  all  the  rights  of  the 
creditor  whose  debt  he  has  extinguished. 

2.  Where  such  a  purchaser  sells  to  various 
persons  the  land  thus  acquired,  and  after- 
wards the  administrator  of  the  deceased  per- 
son, appointed  subsequently  to  the  conveyance 
made  by  the  heirs  at  law,  brings  suits  in  ejects 
ment  to  recover,  as  the  property  of  his  de- 
eedent,  the  land  thus  sold,  in  order  to  subject 
it  to  judgments  which  have  been  obtained 
against  h!m  as  administrator,  the  purchaser 
from  the  heirs  at  law  is  entitled  to  be  reim- 
bursed the  amount  paid  by  him  in  extinguish- 
ment of  the  securi^  deed,  before  the  admin- 
istrator can  proceed  with  the  suits  in  eject- 
ment. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  W.  P.  Simpson  and  others 
against  W.  H.  Bnnis.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Reversed. 

McHenry  &  Madox,  Pean  &  Dean,  W.  J. 
Neel,  and  Halsted  Smith,  for  plaintiff  In  er- 
ror. W.  T.  Kelly  and  Harris,  Ohamlee  & 
Harris,  for  defendants  in  error. . 

LBWIS,  J-  The  plaintifCs  hi  error  filed 
their  equitable  petition  in  Floyd  superior 
court,  making  substantially  the  following 
case:  On  j;une  1,  1888,  George  P.  Burnett 
made  a  conveyance  of  certain  described  real- 
ty In  Floyd  county  to  the  Georgia  Loan  & 
Trust  Company,  to  secure  a  debt  of  92,600; 
and  in  the  fall  of  1888  he  died,  without  hav- 
ing iMiid  the  debt,  or  having  had  the  title  to 
the  property  In  question  reconveyed  to  him* 
The  only  heirs  at  law  of  George  P.  Burnett 
were  H.  P.  Burnett  and  Mrs.  Jessie  B.  Ste- 
phens, and  on  April  30,  1880,  they  conveyed 
this -land  to  the  petitioners  for  a  valuable 
consideration.  At  the  time  the  petitioners 
purchased  the  land  there  had  beeti  no  admin- 
istration on  the  estate  of  George  P.  Burnett, 
and  it  was  represented  to  the  petitioners 
by  the  heirs  at  li^w  and  their  attorney  In 
fact' that  there  were  no  debts  against  the 
estate  except  the  one  due  the  Georgia  Loan 
Si  Trust  Company  and  some  state  and  coun- 
ty taxes,  which  amounts  it  was' agreed  that 


the  petitioners  should  pay  out  of  the  pur- 
chase mon^  of  the  land.  Accordingly,  on 
March  12, 1881,  petitioners  paid  to  the  Geor^ 
gla  Loan  &  Trust  Company  92,675,  tn  full 
satisfaction  of  the  debt  ccmtracted  by  George 
P.  Burnett,  and  also  paid  the  outstanding 
taxes  against  the  property,  causing  the  dork 
of  the  superior  court  of  Floyd  county  to 
enter  upon  his  records  a  satisfaction  of  the 
debt  Petitioners  went  into  possession  of  the 
land  under  their  deed  from  the  heirs  at  law, 
and  afterwards  s<rtd  portions  of  it  to  various 
persons  named,  and  to  others  whose  names 
are  not  remembered.  In  April,  1886,  C  W. 
Underwood  qualified  as  administrator  of  the 
estate  of  George  P.  Burnett,  but  during  his 
administration  made  no  attempt  to  recover, 
by  suit  or  otherwise,  any  portion  of  the  land 
which  had  been  conveyed  to  petitioners  by 
the  heirs  at  law.  Underwood  died,  and  in 
November,  1888,  W.  H.  Bnnis  qualified  as 
administrator  de  bonis  non,  and  shortly 
thereafter  Instituted  suits  in  ejectment,  see- 
ing to  recover,  as  the  property  of  George  P. 
Burnett,  the  different  parcels  of  land  which 
had  been  sold  off  by  petitioners,  all  of  which 
were  embraced  In  the  tract  purchased  by 
them  from  the  heirs  at  law  of  George  P. 
Burnett  They  allege  that  these  heirs  at 
law  are  nonresidents  of  this  state,  and  are 
both  Insolvent;  that  they  are  Informed  and 
believe  that  one  of  them  (Mrs.  Stephens)  is 
dead;  that  they  are  therefore  remediless  to 
recover  on  their  warranty;  and  Inasmuch  as 
tbe  title  to  the  land  now  claimed  as  the  prop- 
erty of  George  P.  Burnett  was  not  In  Bur- 
nett at  the  time  of  his  death,  but  was  re- 
deemed by  petitioners  after  his  death,  they 
insist  that  as  against  George  P.  Burnett 
even  if  he  were  in  life,  and  against  his  cred- 
itors and  heirs,  they  have  a  higher  claim  to 
the  property  In  dispute,  both  in  law  and  eq- 
uity. They  assert  that  they  are  subrogated 
to  the  rights. of  the  Georgia  Loan  &  Trust 
Company,  and  that  if  it  is  necessary  to  s^ 
the  property  of  George  P.  Burnett  to  pay  his 
debts,  the  administrator  cannot  recover  the 
real  estate  described  until  he  has  first  paid 
petitioners  the  amount  which  they  paid  as 
taxes,  and  also  the  amount  paid  by  them  to 
the  Georgia  Loan  &  Trust  Company  to  re- 
deem the  property,  with  interest  They  ac- 
cordingly pray  for  an  injunction  restraining 
Bnnis,  as  administrator,  from  prosecuting 
the  several  ejectment  suits  now  pending,  or 
from  instituting  any  furthw  suits  of  like 
character  for  the  recovery  of  the  land  in 
dispute,  or  any  part  thereof,  until  he  shall 
have  done  full  and  complete  equity  by  the 
payment  of  these. amounts;  for  process;  and 
for  such  other  and  further  relief  as  to  the 
court  may  seem  proper.  To  this  petition  the 
defendant  filed  a  demurrer,  which  is  not 
here  consid^ed,  as  It  does  not  appear  from 
the  record  what  action  was  taken  by  the 
court  thereon«  He  also  filed  an  answer  ad-  < 
mitting  the  substantial  allegations  of  fact 
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contained  in  the  petition,  but  denying  that 
the  plaintUfs  had  any  legal  or  equitable 
right  to  relief  in  the  premises,  claiming  that, 
by  their  faUnre  to  ascertain  whecner  or  not 
the  representations  made  to  them  by  the 
heirs  at  law  were  true,  they  purchased  the 
land  at  their  peril,  and  took  the  chances  of 
there  being  any  debts  against  the  estate,  and 
that  they  took  no  greater  Interest  in  the  land 
than  was  owned  by  the  heirs  at  law,  who  in 
turn  had  no  title  to  the  property  that  was 
not  subject  to  be  administered  as  the  estate 
of  George  P.  Burnett  He  denied  that  the 
plaintiffs  were  entitled  to  be  subrogated  to 
the  rights  of  the  Georgia  Loan  &  Trust  Com- 
pany, and  claimed  that  the  payment  to  that 
company  by  the  plaintiffs  of  the  amount  to 
secure  which  the  deed  was  given  by  Bur- 
nett was  made  for  the  purpose  of  disencum- 
bering the  title  of  the  heirs  at  law  to  the 
property,  and  that  the  title  thereby  vested 
absolutely  in  George  P.  Burnett  a^d  his 
heirs,  subject  to  administration  by  the  ad- 
ministrator of  George  P.  Burnett  for  the 
purpose  of  paying  the  debts  of  the  estate. 
The  evidence  for  the  plaintiffs  supported  the 
material  allegations  of  their  petition.  That 
for  the  defendant  consisted  of  a  memoran- 
dum showing  judgments  quando  acciderint 
against  Ennis  as  administrator,  amounting 
to  $2,588.22,  besides  costs;  a  memorandum 
of  an  order  granted  by  the  ordinary  of  Floyd 
county  giving  leave  to  Ennis,  as  administra- 
tor, to  sell  the  lands  in  dispute;  and  an  affi- 
davit by  Ennis,  as  administrator,  to  the 
effect  that  he  had  no  assets  of  the  estate, 
and  knew  of  none  which  he  could  obtain 
without  bringing  suit  to  recover  the  realty 
disposed  of  by  the  heirs  of  George  P.  Bur- 
nett after  his  death.  After  hearing  argu- 
ment, the  court  refused  the  injunction  prayed 
for,  and  the  plaintiffs  excepted. 

1.  "One  of  the  most  familiar  Instances  of 
the  application  of  the  doctrine  of  subrogation 
is  where  the  purchaser  of  incuQibered  prop- 
erty, without  having  assumed  the  incum- 
brance, pays  it  off  in  order  to  protect  his  own 
interest  or  to  perfect  his  own  title.  In  such 
cases  it  is  uniformly  held  that  he  is  entitled 
to  be  subrogated  to  the  position  of  the  incum- 
brancer in  respect  of  all  the  latter's  securi- 
ties, rights,  remedies,  and  priorities.'*  24  Am. 
&  Eng.  Bnc.  Law  (1st  Ed.)  253.  So,  also,  in 
Sheld.  Subr.  §  3,  we  And  enumerated  among 
those  who  are  entitled  to  subrogation  as  a 
matter  of  right.  Independently  of  agreement, 
a  purchaser  who  has  extinguished  an  incum- 
brance upon  the  estate  which  he  has  pur- 
chased. This  rule  Is  in  thorough  conformity 
with  the  equitable  principle  upon  which  the 
doctrine  of  subrogation  is  founded,  and  is 
supported  by  numerous  authorities  and  by  ad- 
judicated cases  in  this  and  other  states.  In 
New  York  it  has  been  held  that  where  one 
conveyed  lands  to  his  wife,  who  died  intestate, 
leaving  a  number  of  heirs,  and  afterwards 
judgment  creditors  of  the  husband  had  the 


deed  to  the  wife  set  aside  as  fraudulent,  one 
of  the  heirs  of  the  wife,  who  had  succeeded 
by  purchase  to  the  rights  of  nearly  all  the 
other  heirs,  was  entitled  to  pay  off  the  Judg- 
ments and  be  subrogated  to  the  rights  of  the 
Judgment  creditors.  See  Cole  ▼.  Malcolm,  66 
N.  Y.  863.  In  Gooch  v.  Botts,  UO  Mo.  419.  20 
S.  W.  192,  it  was  held  that  where  one  who 
had  acquired  title  to  a  tract  of  land  by  a 
decree  of  court,  and  was  in  possession,  paid, 
in  good  faith,  an  existing  incumbrance  there- 
on, and  the  decree  was  afterwards  reversed 
on  writ  of  error,  the  party  In  possession  was 
entitled,  in  equity,  to  be  subrogated  to  the 
rights  of  the  holder  of  the  incumbrance,  and 
to  hold  possession  as  mortgagee  until  repay- 
ment of  the  outlay.  In  Coudert  v.  Coudert, 
43  N.  J.  Eq.  408,  5  AtL  722,  a  widow,  suppos- 
ing herself  to  be  the  sole  devisee  of  lands  un- 
der a  will  which  was  in  fact  void,  paid  off 
with  her  own  money,  and  canceled  on  the  rec- 
ord, a  mortgage  on  part  of  the  lands  devised 
to  her.  She  was  held  to  be  entitled  to  have 
the  lien  of  the  mortgage  reinstated  to  secure 
the  money  so  paid  by  her,  and  the  lands  sold 
to  satisfy  it  The  courts  of  many  other 
states  have  made  similar  rulings,  and  In 
Georgia,  also,  there  are  repeated  decisions 
which  sustain  this  principle.  (>)rbally  v. 
Hughes,  59  Ga.  493,  was  a  case  where  a  ven- 
dor, retaining  the  legal  title,  gave  to  the 
vendee  a  bond  for  title,  and  took  her  notes 
for  the  purchase  money  of  land,  and  before 
the  notes  fell  due  and  the  money  was  paid  a 
judgment  was  obtained,  against  the  vendor, 
and  the  land  levied  upon.  The  vendor  was 
notified,  but  failed  to  relieve  the  land  from 
levy  and  incumbrance  of  the  judgment.  The 
property  was  sold,  and  the  vendee,  to  protect 
her  possession,  was  forced  to  buy  the  title  of 
the  purchaser  at  the  sheriff's  sale,  the  ven- 
dor being  insolvent  This  court  held  that  the 
vendee  might  set  up  by  equitable  plea  the 
partial  failure  of  consideration  in  defense 
of  the  notes,  and  that  a  verdict  for  the  bal- 
ance due,  after  deducting  firom  the  notes  the 
amount  necessarily  expended  to  make  good 
her  possession,  would  be  upheld.  This  case, 
while  differing  somewhat  as  to  the  facts,  is 
in  principle  clearly  controlling  of  the  case  un- 
der consideration;  for  ft  plainly  recognises 
the  equitable  right  of  one  who  purchases 
land,  and  takes  up  an  incumbrance  thereon  in 
order  to  protect  his  title,  to  be  subrogated  to 
all  the  rights  of  the  incumbrancer  in  the  land. 
The  same  principle  is  upheld,  also,  in  the 
cases  of  English  v.  English,  69  Ga.  636  (2), 
and  Parrott  v.  Baker,  82  Ga.  364,  9  S.  B.  1068 
(3).  The  case  of  Swift  v.  Lucas,  92  Oa.  796,. 
19  S.  B.  758,  we  think,  also  tends  to  support 
the  rule  of  law  which  we  have  announced. 
That  case  held  that  where  land  is  conveyed 
by  an  absolute  deed  to  secure  a  loan,  bond 
for  titles  being  given  for  a  reconveyance  to 
the  debtor  upon  payment  of  the  debt,  and  the 
latter  has  no  property  except  his  Interest  in 
the  land,  the  remedy  of  another  creditor  who 
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obtains  Judgment  against  the  debtor  after 
the  execution  of  the  deed  la  to  redeem  the 
land  by  discharging  the  debt  for  which  It  Is 
held  as  security,  and  then  cause  it  to  be  lev- 
ied upon  and  sold.  The  equitable  petition  in 
that  case  failed  to  conform  to  the  legal  re- 
quirements, but  Lumpldn,  J.,  in  the  opinion, 
on  page  799,  92  6a.,  and  page  759,  19  S.  BU 
uses  the  following  language:  "If  Swift  [the 
Judgment*  creditor]  should  pursue  the  course 
above  indicated,  the  note  would,  of  course, 
become  his  property,  and  he  would  be  subro- 
gated to  ail  the  rights  of  Hollingsworth  [the 
holder  of  the  security  deed],  and  hold  the 
title  to  the  land  as  security  for  the  payment 
of  the  note.  Just  as  Hollingsworth  did.**  It 
matters  not  that  the  plaintiffs  below  were  Ig- 
norant, at  the  time  they  bought  the  land  in 
dispute  from  the  heirs  at  law  of  George  P. 
Burnett,  of  outstanding  debts  against  the  es- 
tate of  inferior  dignity  to  that  secured  by  the 
deed  to  the  Georgia  Loan  &  Trust  Company; 
nor  is  it  of  any  consequence  that  they  did  not 
expect,  when  they  redeemed  the  land,  to  be 
called  upon  to  assert  their  right  to  subroga- 
tion. That  right  will  be  enforced,  though 
they  may  have  been  in  Ignorance  of  its  exist- 
ence at  the  time  it  accrued.  24  Am.  A  Eng. 
Enc.  Law  (1st  Ed.)  192. 

2.  We  think  it  is  clear,  therefore,  that  the 
plaintiffs  b^ow  were  entitled  to  be  subro- 
gated to  the  rights  of  the  Georgia  Loan  ft 
Trust  Company  with  respect  to  the  land  in 
dispute.  If  that  be  so,  it  necessarily  follows 
that  they  were  entitled  to  the  equitable  relief 
for  which  they  prayed.  It  can  hardly  be 
questioned  that,  if  the  status  of  the  parties 
had  remained  as  they  were  before  the  plain* 
tiffs  took  up  this  debt  and  canceled  the  se- 
curity deed,  the  administrator  could  not  hare 
proceeded  to  eject  the  Georgia  Loan  A  Trust 
Company  from  the  land  without  first  paying 
in  full  the  debt  which  incumbered  it  The 
plaintiffs,  having  succeeded  to  all  of  the 
rights  which  the  company  had  In  the  land, 
occupy  a  position  no  less  advantageous  with 
respect  thereto;  and  it  is  their  right,  in  order 
to  protect  the  warranty  given  by  them  to 
their  subsequent  vendees,  to  be  reimbursed 
the  amount  which  they  paid  to  the  Georgia 
Loan  ft  Trust  Company  in  extinguishment  of 
its  debt,  as  well  as  the  amount  paid  by  them 
for  taxes  on  the  property,  for,  of  course,  what 
has  been  said  with  reference  to  the  payment 
of  the  debt  due  the  loan  company  applies 
equally  to  the  payment  by  them  of  the  taxes 
to  protect  their  title.  They  ate  entitled  to 
equitable  relief,  also,  in  order  to  prevent  the 
multiplicity  of  suits  which  would  arise  by 
virtue  of  the  purchasers  from  them  falling 
hack  on  their  warranty  of  title,  because,  as 
the  administrator  has  now  in  his  hands  no 
funds  with  which  to  meet  this  condition  pre- 
cedent to  tile  prosecution  of  the  ejectment 
suits,  the  plaintiffs  win  thereby  be  Hd  of  any 
f nrthtf  danger  from  that  source. 

In  view  of  what  Is  here  laid  down,  we  are 


clearly  of  the  opinion  that  the  court  erred  in 
refusing  to  grant  the  injunction  prayed  for 
by  the  plaintiffs.  Judgment  reversed.  All 
the  Justices  concurring. 


(U4  Ga.  208) 
LAENED  V.  WENTWORTH  et  aL 

(Supreme  Court  of  Georgia.    Nov.  S,  1901.) 

YBTNDOR  AND  FURCHASER-^OPTION  TO  PUR- 
CHASE —  DEMAND  OF  CONVBYANCB  —  PER- 
FORMANCE—AUTHORITY  OF  AGENT. 

L  When,  by  the  terms  of  a  written  contract, 
an  option  to  purchase  within  a  stated  time 
lands  at  a  named  price  is  given  to  another 
for  a  valuable  consideration,  the  performance 
of  or  offer  to  perform  the  conditions  stated 
within  the  time  limited  Is  necessary  to  entitie 
the  party  to  whom  the  option  is  given  to  the 
right  to  demand  a  conveyance  of  the  land. 
No  rights  thereunder  will  accrue  by  an  offer 
to  perform  after  the  time  limited  has  expired. 

2.  To  be  effective,  the  acceptance  and  per- 
formance of  the  conditions  named  must  be  ab- 
solute and  unconditional. '  Notice,  given  with- 
in the  time,  tiiat  the  conditions  are  accepted, 
and  Uie  payment  of  a  nominal  sum  as  earnest 
money  to  an  agent  not  authorized  to  change 
the  terms  of  the  contract,  under  an  agree* 
ment  with  him  that  the  title  shall  be  exam- 
ined, and,  if  found  good,  the  entire  purchase 
money  shall  be  then  paid,  is  not  when  these 
things  fall  short  of  compliance  with  such  con- 
ditions, such  an  acceptance  as  will  authorise 
a  decree  for  a  specific  performance  of  the  con- 
tract 

8.  An  agent  who  is  authorised  by  the  owner 
to  give  to  a  prospective  buyer  an  option  to  pur- 
diase  described  land  at  a  idven  price  if  exer- 
cised within  a  named  time  bas  no  implied  au- 
thority to  consent  to  a  conditional  acceptance 
of  the  terms  of  the  option,  to  be  performed 
after  the  time  limit  has  expired. 

4.  The  acceptance  of  the  terms  of  the  op- 
tion under  tiie  evidence  in  this  case  was  not 
unconditionally  made  within  the  limit  of  the 
time  expressed  In  the  written  contract  of  op- 
tion, and  therefore  performance  could  not  have 
properly  been  decreed.  It  follows  that  the 
grant  of  injunction  to  restrain  the  owner  from 
changing  the  status  of  the  title  to  the  land 
pending  litigation  was  erroneous. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  coun- 
ty; B.  L.  Brinson,  Judge. 

Action  by  J.  &  G.  K.  Wentworth  against 
Oharles  Lamed.  From  a  Judgment  against 
Lamed,  he  brings  error.    Reversed. 

J.  R.  Lamar,  for  plahitifT  in  error*  flUun 
F.  Garlington,  for  defendant  In  error. 

LrPTLE,  J.  J.  ft  G.  K.  Wentworth  filed  a 
petition  in  the  Richmond  superior  court 
against  Oharles  Lamed  and  Clarence  E. 
Clark,  seeking  to  compel  Lamed  to  spedflcal- 
]y  perform  an  alleged  contract  for  the  sale  of 
certain  land,  and,  ancillary  to  the  relief 
sought,  they  prayed  for  an  injunction  against 
Lamed  restraining  him  from  changing  the 
status  of  the  title  to  the  land.  No  relief  was 
prayed  against  Clark.  On  the  hearing  of  the 
application  an  inJuik*tion  was  granted*  and 
Lamed  excepted. 

Substantially*  the  fftcts  relied  on  to  author^ 
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te  the  injunction  were  tbeee:  Prior  to  Jaim-  f 
ory  1,  1900,  Lamed,  a  resident  of  Boetcm,  j 
■ecored  the  servlcefl  of  CSark,  a  real  estate 
ag^it  at  Angosta,  Ga.,  to  negotiate  a  sale  of 
Tuckahoe  plantation  (which  Is  fully  describ- 
ed). In  Screven  ooonty,  Ga.,  at  the  price  of 
$9,000.  On  January  1,  1900,  Glaiic  wrote 
Lamed  as  follows:  ^  think  at  last  I  have 
found  you  a  purchaser  for  Tuckahoe.  My 
party  wants  an  option  for  sixty  days  at  eight 
thousand  d<dlars  cash.  As  yon  well  know, 
I  do  not  want  to  tie  up  your  lands  with  an 
option  unless  there  is  a  good  chance  to  selL 
Please  let  me  haye  it  promptly,  and  I  wiU 
do  all  In  my  power  to  make  the  sale,"— to 
which  Lamed  replied  on  January  8d:  'He- 
f erring  to  ydurs  of  the  first,  I  beg  to  call 
your  attention  again  to  my  letter  of  April 
10th  last,  where  X  made  you  a  price  of  $9,- 
000.00  cash.  I  have  made  the  price  no  less 
to  any  party  since  that  time.  To  give  an 
option  to  any  one  at  that  price,  even,  would 
necessitate  to  withdraw  It  from  sale  (for  the 
time  I  gave  an  option)  with  others  with  whom 
It  is  listed  with,  which  I  could  not  do."  In 
a  letter  of  Clark's  to  Lamed,  January  6th, 
acknowledging  receipt  of  this  letter,  Clark 
said:  **It  is  impossible  for  you  to  ever  ilell 
your  land  without  giving  an  option.  •  •  • 
Now,  I  would  suggest,  if  you  want  to  sell 
your  place,  to  give  me  an  option  at  $9,000.(X) 
for  thfaty  days,  with  the  understanding  that 
my  man  Is  to  go  or  send  some  one  at  once. 
If  my  man  concludes  he  will  not  give  $9,* 
000.00,  I  will  write  you,  and  then  you  can 
withdraw  It  if  you  wish.  If  you  decide  to 
give  me  this  option,  let  me  hear  from  you  at 
once."  Replying  to  this  on  January  8th, 
Lamed  wrote  dark  that  he  would  do  for 
him  what  he  had  done  for  no  one  else,  apd 
would  give  him  an  option  for  30  days,  price 
$9,000,  allowing  him  a  commission  of  5  per 
cent  On  January  22d,  dark  wrote  Lamed; 
"I  have  Just  received  a, letter  from  my  party. 
He  says  an  option  of  thirty  days  is  long 
enough,  but  he  is  afraid  he  cannot  go  to  look 
at  it  until  February  first  He  wants  an  op- 
tion at  $9,000.00  until  March  Ist  I  think 
this  Is  fair,  and,  if  you  conclude  to  let  me 
have  it,  wire  me  at  my  expense;"  to  which 
Lamed  replied  by  telegram  dated  January 
24th:  "Yours  of  22d  received.  March  first 
will  be  right"  On  January  27th  Glark,  act- 
ing under  the  authority  thus  given  by  Lamed, 
entered  into  a  contract  in  writing  with  Dun- 
ham, as  follows:  *'8tate  o(  (Georgia,  Rich- 
mond Ck)unty.  This  agreement  made  an4 
entered  into  this  the  27th  day  of  January, 
1900,  between  Charles  Lamed  of  the  first 
part  and  CX  B.  Dunham  of  the  second  part 
wltnessetii:  That  the  said  party  of  the  first 
part,  for  and  in  consideration  of  the  sum  of 
$1.(X),  to  hhn  in  hand  well  and  truly  paid  by 
said  party  of  the  second  part  at  and  before 
the  sealing  and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged,  does 
agree  and  does  hereby  ^ve  to  the  said  party 


of  the  second  part  an  option  upon  tte  pur- 
chase of  a  tract  of  land  in  Screven  county, 
Georgia,  eontaining  five  thousand  two  hun- 
dred and  fifty  acres,  more  or  less,  known  as 
Tuckahoe';  the  price  at  which  said  party  of 
the  first  part  hereby  agrees  to  se&  said  land 
being  nine  thousand  dollars.  It  is  hoeby 
agreed  and  distinctly  onderstood  that  this 
option  shall  expire  at  noon,  75th  meridian 
time,  March  1st,  1900.  In  witness  whereof; 
the  said  party  of  the  first  part  has  caused 
these  presents  to  be  duly  signed  at  Augusta, 
Ga.,  by  his  duly-authorised  agent  at  Aqgosts, 
Georgia,  this  27th  day  of  Jannary,  1900. 
[Signed]  Ohas.  Lamed,  by  Clarence  BL  dsriE, 
Agent  at  Angusta,  Qa."  ^Tfals  option  was  duly 
witnessed,  and  was  by  Dunham  tzansferred 
and  assigned  in  writing  for  value  received 
to  J*^  G.  K.  Wentworth.  Glai^,  at  the  time 
the  option  was  given,  was  aware  that  Dunr 
ham  was  acting  for  other  partieB.  On  Febra- 
ary  17th  dark  wrote  Lamed  as  follows: 
"SV)r  the  last  four  or  five  days  the  Savannah 
river  has  been  at  its  very  highest  Tucka- 
hoe has  b^n  almost  under  water,  and  It  has 
been  impossible  for  my  man  to  look  it  over. 
He  has  Just  called  on  me,  and  asked  me  to 
have  his  option  extended  for  thirty  days. 
•  •  •  If  yon  conclude  to  do  this,  wire  me 
at  my  expense  on  receipt  of  this  letter." 
This  request  for  extension  was  made  at  the 
instance  of  Dunham,  representing  the  Messrs. 
Wentworth.  On  February  2(Mh  Clark  again 
wrote  Lamed,  stating  that  he  had  not  heard 
from  his  letter  of  the  17th;  that  his  man  had 
been  to  Tuckahoe,  but  on  account  of  high 
water  could  not  see  It  and  had  come  to 
Augusta  on  Saturday  (the  date  of  the  f  oraier 
letter),  and  asked  to  have  the  option  extend- 
ed; that  he  had  left  for  a  point  near  Tucka- 
hoe, and  he  (dark)  was  to  wire  him  that  day 
(January  20th)  If  he  heard  firom  Lamed;  and 
begging  Lamed  to  grant  the  extension.  On 
February  28d,  liiraed  wired  <3lark:  "'Will 
extend  option  to  Biarch  151h.  Will  write;" 
and  on  the  same  day  Lamed  wrote  Clark, 
explaining  the  cause  of  delay  in  answering. 
On  February  28,  1900,  Caark  exhibited  to 
Dunham  Lamed's  telegram  agreeing  to  ex- 
tend the  option.  Acting  on  this,  plaintiffs 
bad  the  land  examined,  and  decided  to  pur- 
chase. On  March  13th  dark  wired  Lamed: 
"My  party  offers  eight  thousand  cash  for 
Tuckahoe.  Answer  bif  wire."  To  this  trie- 
gram  no  answer  seems  to  have  been  recelv* 
ed.  On  March  14th  George  K.  Wentworth, 
accompanied  l^  lioyd  J.  Wentworth  and 
Dunham,  went  to  dark's  ofllce  In  Augusta, 
and  told  him  that  Lamed's  offer  of  sale  of 
Tuckahoe  at  $9,000  was  accepted  by  the  peti- 
tioners in  this  case,  and  asked  Clark,  as 
Lamed's  agent  to  name  the  amount  of  cash 
to  bind  the  trade,  and  Clark  named  $10, 
which  was  then  and  there  paid  to  Clark  by 
George  K.  Wentworth,  and  the  following  re- 
ceipt givtti  to  him  by  Glark:  ^Augusta.  Ga., 
March  14^  1900,    Becelved  from  J.  lb  G.  K. 
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Wentworth  ten  dollars  eameBt  money  ac- 
count of  Tuckahoe;  balance  dne,  |8,900.0(X 
Amount  of  purchase^  $9,000.00.  [Signed] 
Clarence  K  Clark,  Agent  for  Charlefl  Larned.** 
A  plat  of  the  land  was  shown  petitioners,  and 
It  was  then  understood  and  agreed  that  Lam* 
ed  would  at  once  forward  papers  through  his 
agent,  Clark,  that  an  abstract  of  title  of  the 
land  could  be  made,  and  delivered  by  Clark 
to  petitioners'  attorney,  whom  petitioners  in- 
sti-ucted  in  Clark's  presence  to  proceed  at 
once  to  Sylvanla,  and  examine  the  title  of  the 
land;  and  the  purchasers  there  and  then 
stated  through  J.  K.  Wentworth  to  Gtork 
that  as  soon  as  the  examination  was  made, 
and  the  title  found  to  be  good.  Lamed  should 
sign  a  proper  deed  conveying  the  property  to 
the  Wentworths,  and  attach  the  deed  to  a 
draft  on  the  Wentworths  for  the  balance  of 
the  purchase  money,  and  deposit  same  In 
some  bank,  with  instructions  to  tiie  bank  to 
forward  same  to  Isome  bank  in  Bay  Qty, 
Mlch.,-^Wentworths'  place  <^  business,— to  be 
delivered  to  the  purchasers  when  they  should 
pay  the  draft  dark  agreed  to  this  arrange- 
ment,  and  said  that  it  was  perfectly  satisfac- 
tory to  him,  and  wired  Larned  on  the  same 
day:  "Par^  accepts  option.  Nine  thousand 
cash.  Tuckahoe.  Bamest  money  paid.  Send 
all  papers;"  and  on  the  next  day  (March 
15th)  wrote  Lamed:  ^'Yesterday  I  wired 
you,  *Party  accepts  option.  Nine  thousand 
cash  for  Tuckahoe.  Earnest  money  paid. 
Send  papers.'  He  is  ready  to  pay  me  the 
cash  as  soon  as  I  can  deliver  the  deed. 
Awaiting  youi  papers,  and  trusting  will  be 
satisfactory  to  you,  I  am,  youts  very  truly, 
Clarence  E.  Clark."  In  reply  to  Clark's  tele- 
gram informing  -him  of  the  acceptance  of  the 
option,  Lamed  wrote  Clark  on  March  15th: 
*^our  telegram  received  reporting  sale  of 
Tuckahoe  $9,000.00  cash.  I  am  glad  you 
have  made  the  sale.  As  requested,  I  send 
you  by  registered  mail  the  abstract  and  sev^ 
separate  papers  for  title;"  and  later  on  the 
same  day  wrote  further  as  follows:  *'Slnce 
writing  you  this  morning,  it  has  occurred  to 
me  to  ask  how  much  money  the  purchaser 
has  put  up  as  part  of  the  purchase  money. 
I  suppose  the  full  amount  (as  is  the  usual 
custom)  will  be  paid  on  or  within  ten  days 
from  date."  On  March  16th,  and  prior  to  the 
receipt  by  Clark  of  Laraed*s  letter  of  the 
15th,  Lamed  wired  CHark:  '^Sent  papers  yes- 
terday. Please  do  nothing  until  you  receive 
my  letter  of  this  date;"  and  on  the  same 
date,  and  in  pursuance  of  the  same  purpose, 
I^Arned  wrote  dark  the  following  letter:  ^I 
wrote  you  yesterday,  and  sent  papers  as  re- 
quested. Since  then  I  have  seen  and  had  a 
talk  with  my  man,  who  went  recently  to  look 
over  and  report  to  me  on  my  Tuckahde  place. 
He  thinks  I  ought  not  to  have  sold,  and  I 
have  come  to  the  same  conclusion  myself, 
and  all  this  happened  by  giving  an  option,  as 
you  know,  against  my  own  wish.  Now,  Mr. 
dark,  you  are  ngr  agent,  and  you  are  ex- 


pected to  do  all  you  can  for  yoor  and  my 
Interest  If  the  sale  la  consummated,  you 
get  your  commission  as  agreed.  You  have 
worked  hard  for  years  to  sell  this  place,  and 
if  the  sale  does  not  go  through  I  will  pay  you 
your  commission  of  $450.00  the  same,  and  in 
addition  to  that  I  will  give  you  $1,000.00  be- 
sides; making  in  all  $1,450.  I  wired  you  to- 
day to  do  nothing  until  you  received  letter 
from  me  this— March  16th«-date.  Should  I 
give  your  party  a  deed,  it  would,  of  course, 
be  all  the  law  requires,-^  quitclaim  deed. 
Now  you  know  the  whole  situation,  and  I  put 
myself  in  your  hands  to  do  the  best  you  can, 
and  as  you  would  wish  me  to  do  by  you  un- 
der like  circumstances.  Should  you  have 
any  doubt  about  getting  the  money  as  above, 
I  will  send  it  to  you  beforehand,  if  you  tell 
me  you  can  do  what  I  have  herein  expressed. 
Please  do  not  for  a  momoit  think  that  I  ask 
you  to  do  anythhig  dishonorable."  Clark  de- 
livered the  first  letter  written  by  Lamed  on 
the  15th  to  Wentworth's  attorney,  and,  under 
the  impression  that  Lamed's  telegram  of  the 
10th  referred  to  his  second  letter  of  the  15th, 
delivered  the  abstract  and  papers  also  to 
Wentwortiti's  attorney.  On  March  19th  dark 
wrote  Lamed  acknowledging  receipt  of  his 
letter  of  the  16th,  in  which  he  stated  that 
he  did  not  see  how  he  could  help  Lamed  out; 
that  $10  had  been  paid  to  bind  the  bargain, 
and  the  balance  to  be  deposited  with  the 
National  Bank  at  Augusta;  that  the  papers 
had  been  turned  over  to  Garlington,  the  at- 
torney for  Wentworth,  and,  if  approved  by 
him,  the  purchasers  would  insist  on  their 
trade.  Cn  March  22d  Lamed  wired  Clark: 
"Send  copy  of  your  contract  with  Dunham 
when  he  paid  the  ten  dollars;"  and  on  tile 
same  day  Clark  wrote,  Indoslng  copy  of  the 
receipt  This  letter  was  received  by  Lamed 
on  March  24th,  and  he  at  once,  on  the  same 
day,  whred  dark:  '*Will  not  sell  to  Went- 
worths. There  is  no  contract  Return  them 
the  ten  dollars."  Clark  at  once  telegraphed 
Wentworth  the  contents  of  Lamed's  tele- 
gram, and  inclosed  his  check  for  $10,  which 
was  returned  to  him  by  Wentworth  with  the 
statement  that  they  had  been  advised  that 
the  contract  held  good,  and  that  they  had  in- 
structed their  attorney  to  go  ahead  and  en- 
force it 

We  have,  from  a  voluminous  record,  culled 
the  above  as  the  facts  which  seem  to  have 
been  established  at  the  hearing,  and  which 
are  not  matoially  controverted.  Very  much 
other  evidence  appears,  but  inasmuch  as,  in 
our  Judgment  the  case,  on  its  merits,  turns 
upon  the  question  whether  the  Messrs.  Went- 
worth had  so  properly  exercised  their  right 
of  option  as  to  entitle  them  to  a  conveyance 
of  the  land,  it  has  not  been  deemed  necessary 
to  make  reference  in. detail  to  other  portions 
of  the  evidence.  We  have  endeavored  to  ar- 
range (whether  successfully  or  not)  in  this 
epitome  of  the  evidence  in  relation  to  the  ac- 
tion of  the  parties  as  to  the  option  in  chrono- 
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logical  order,  so  that  the  controlling  features 
of  the  case  may  the  more  readily  appear. 
A  demurrer  to  the  petition  was  filed  by  Lam- 
ed on  a  number  of  grounds,  and  an  amend- 
ment made  to  the  petition,  by  which  the 
allegation  that  Lamed  placed  the  land  in  the 
hands  of  Olark  "to  negotiate  a  sale"  was 
stricken,  and  an  allegation  substituted  there- 
for to  the  effect  that  Lamed  placed  the  land 
in  the  hands  of  Clark  to  sell  for  $9,000,  with 
authority  to  Clark  to  make  a  binding  con- 
tract of  sale  by  proper  writing.  The  result 
of  the  hearing  was  the  grant  of  an  Injunc- 
tion by  the  judge  in  the  following  terms: 
"Without  extended  discussion,  ♦  •  •  I 
think  it  is  established  in  the  case:  First 
That  O.  E.  Clark  was  the  agent  of  the  de- 
fendant. Lamed.  Second.  That  said  agent 
was  expressly  clothed  with  authority  to  grant 
an  option  on  the  sale  of  a  plantation  called 
'Tuckahoe,*  situated  in  Screyen  county,  as 
well  as  with  authority  to  make  a  contract 
of  sale  thereof  at  the  sum  of  nine  thousand 
($9,000.00)  dollars  cash;  that  said  authority 
also  embraced  power  to  collect  the  purchase 
price,  and  to  deliver  the  deed  when  forward- 
ed by  the  principal;  and  that,  having  this 
latter  power,  his  agreement  as  to  the  partic- 
ular method  of  consummating  said  cash  sale 
would  be  binding.  Third.  That  plaintifTs  di- 
rectly and  through  others  had  for  a  valuable 
consideration  taken  said  option,  and  before 
its  withdrawal  had  accepted  the  terms  of  the 
purchase.  •  Fourth.  That  said  contract  of  sale 
with  Clark,  the  agent  of  defendant,  sufficient- 
ly set  forth  the  three  elements  necessary  to 
constitute  such  contract  of  sale,  viz.  the 
identity  of  the  thing  sold,  the  purchase  price, 
and  the  consent  of  the  minds  of  each  as  to 
all  necessary  terms.  Fifth.  That  said  option, 
the  receipt  for  part  of  the  purchase  money, 
and  the  letters  and  telegrams  are  sufficient 
to  take  this  case  out  of  the  statute  of  frauds. 
For  which  reasons  it  should  appear  that 
plaintifTs  are  apparently  entitled  to  a  decree 
tor  specific  performance,  and  it  is  therefore 
ordered  and  adjudged  that  the  injunction 
prayed  for  by  plaintiffs  be  granted."  To  the 
order  granting  the  injunction  Larned  except- 
ed, specifically  assigning  that  the  granting  of 
the  same  was  error,  for  many  reasons;  among 
others  that  under  the  facts  petitioners  were 
not  entitled  to  a  specific  performance  of  the 
contract;  that  the  contract  was  unilateral, 
wanting  In  mutuality,  and  without  considera- 
tion to  support  it;  that  the  offer  was  with- 
drawn before  acceptance;  that  Clark  was  not 
authorized  to  make  a  contract  of  sale,  under 
the  evidence;  that  he  had  no  power  to  bind 
his  principal  by  collecting  the  purchase  mon- 
ey; that  under  the  evidence  Clark  had  no  au- 
thority to  agree  on  a  particular  method  of 
consummating  the  sale,  nor  to  grant  an  ex- 
tension of  time  in  whi(:b  the  title  might  be 
examined  and  in  which  the  purchase  money 
should  be  paid,  nor  to  agree  that  the  purchase 
money  should  be  paid  in  Michigan;  that  the 


agent  had  no  authority  to  agree  that  the  pur- 
chase price  should  be  paid  when  it  was  as- 
certained that  the  title  was  satisfactory,  nor 
that  the  purchase  money  should  be  paid  by  a 
draft;  that  the  court  erred  in  holding  that 
under  the  evidence  the  plaintiffs,  for  a  val- 
uable consideration,  had  taken  the  option, 
and  before  Its  withdrawal  had  accepted  the 
terms  of  the  purchase;  that  the  court  erred 
in  ruling  that  the  option,  the  receipt  for  part 
of  the  purchase  money,  and  the  letters  and 
telegrams  were  sufficient  to  take  the  case  out 
of  the  statute  of  frauds.  Inasmuch  as  the 
result  of  our  consideration  of  the  pleadings 
and  evidence  in  this  case  brings  us  to  the 
conclusion  that  the  plaintiffs  would  not  be  en- 
titled thereunder  to  a  decree  for  a  specific 
performance  of  the  contract  which  they  set 
out,  we  deem  it  entirely  unnecessary  to  con- 
sider and  pass  upon  the  collateral  questions 
raised  and  insisted  on  as  reasons  why  the 
court  erred  in  granting  the  injunction;  fbr, 
if  the  option  and  the  action  of  the  parties 
thereunder  do  not  make  in  law  a  binding  con- 
tract it  follows  that  Lamed  should  not  be 
enjoined  from  making  such  a  disposition  of 
the  land  as  he  may  see  proper.  Therefore 
our  consideration  of  the  case  will  be  confined 
to  the  question  as  to  whether  the  action  of 
the  transferees  of  the  written  option  was  in 
law  sufficient  to  constitute  a  legal  obligation 
on  the  part  of  Lamed  to  convey  the  land  to 
them.  Before  determining  the  rights  of  the 
parties  under  the  contract  of  option,  it  is  es- 
sential to  determine  to  what  extent  Mr.  Clark 
was  the  agent  of  Lamed  in  the  sale  of  the 
property;  and  just  here  it  is  In  place  to  say 
that  we  do  not  understand  from  the  evidence 
of  Mr.  Clark  that  he  was  the  general  agent 
of  Lamed,  nor  a  special  agent  possessed  of 
powers  in  addition  to  those  which  are  neces- 
-  sarjily  implied  in  the  correspondence  which 
passed  between  them,  and  what  occurred  In 
the  Interview  they  had.  That  Clark  consid- 
ered he  had  full  authority  as  agent  to  accept 
an  advance  on  the  purchase  money  and  to 
agree  to  the  payment  of  the  balance  by  draft 
after  the  time  limited  in  the  option,  in  the 
event  the  title  was  satisfactory,  is  evident 
from  an  inspection  of  the  record.  The  con- 
duct of  Mr.  Clark  appears  to  have  been  per- 
fectly correct  towards  all  of  the  parties  dur- 
ing the  different  phases  of  the  transaction, 
but  the  question  as  to  the  extent  ct  his 
agency,  and  his  powers  to  bind  Lamed,  must 
be  determined,  not  from  the  conclusions 
which  he  drew  from  the  correspondence,  but 
from  settled  rules  of  law  growing  out  of  the 
relation  of  principal  and  agent;  and  the  pow- 
ers of  the  agent  to  act  for  his  principal  must 
be  determined  by  the  writings  and  telegrams 
which  passed  between  them,  because  it  is  not 
insisted  or  shown  that  Clark  had  any  other 
powers  as  agent  than  those  conferred  by  the 
correspondence,  from  which  it  is  clearly  indi- 
cated that  he  was  not  originally  invested 
with  authority  by  his  principal  to  give  an  op- 
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tlon,  although  It  Is  shown  that  he  was  orig- 
inally invested  with  the  power  to  sell  the  land 
for  $9,000  cash.  Having  placed  the  land  In 
'the  hands  of  dark  to  sell  for  him  for  a 
named  price,  the  correspondence  In  relation 
to  giving  the  option  of  purchase  shows  that 
Clark  wrote  to  his  principal  that  he  thought 
he  had  found  a  purchaser  for  the  land,  but 
that  his  party  wanted  an  option  for  60  days. 
Certainly,  up  to  this  period  of  time,  there  is 
nothing  to  indicate  that,  the  agent  was  invest- 
ed with  any  power  to  grant  an  option  for  the 
purchase  of  the  land.  In  the  letter  applying 
for  the  option  the  agent  says,  "Please  let  me 
have  it  promptly,  and  I  will  do  all  in  my 
power  to  make  the  sale."  So  far  as  this  rec- 
ord shows,  the  principal  at  that  time  declined 
to  give  the  option,  and  the  agent  subsequent- 
ly informed  his  principal  that  It  would  be 
impossible  for  him  ever  to  sell  his  land  unless 
an  option  was  given,  and  that,  If  his  principal 
would  give  an  option  for  30  days,  and  the 
prospective  purchaser  which  the  agent  had 
In  contemplation  would  not  in  that  time  give 
the  named  price,  the  principal  could  then 
withdraw  it  It  was  apparently  under  the 
influence  of  this  second  letter  that  the  prin- 
cipal wrote  his  agent  that  be  would  give  an 
option  for  90  days  at  the  price  of  $9,000,  al- 
lowing him  a  commission  of  5  per  cent 
Prom  the  correspondence  leading  up  to  the 
giving  of  the  option,  three  things  are  well 
established: ,  First  that  Gark  had  no  legal 
power  to  give  an  option  for  the  purchase  of 
Lamed's  land;  second,  that  Larned  gave  to 
Clark  directly  authority  to  make  for  him  a 
contract  of  option  for  90  days  at  a  price  of 
$9,000;  and,  third,  that  the  terms  of  the  op- 
tion were  cash.  Under  this  authority  Clark 
was  authorized  to  give  an  option  to  his  pro- 
spective purchaser,  whoever  he  might  be,  to 
purchase  the  land  within  30  days  by  the  pay- 
ment of  a  sum  named  in  cash.  But  it  does 
not  appear  that  he  was  authorized  in  any 
manner  to  change  the  terms  of  the  option, 
nor  does  the  subsequent  corres];>ondence  by 
which  the  agent  was  authorized  to  enlarge 
the  time  in  which  the  right  of  option  could  be 
exercised  enlarge  the  powers  of  the  agent  In 
any  other  respect  On  January  22d  Clark 
applied  to  Larned  for  an  extension  of  the 
time  limit  of  the  option  till  March  1st  which, 
on  January  24th,  Lamed  granted  by  tele- 
gram. Then,  by  Its  terms,  the  option  expired 
on  March  Ist  at  noon.  Subsequently,  on  the 
application  of  Clark  for  given  reasons,  Lam- 
ed extended  the  same  to  March  16th.  So  It 
Is  apparent  that  the  only  result  of  this  cor- 
respondence was  that  Lamed  authorized 
Clark,  his  agent  to  give  to  a  prospective 
purchaser,  whom  the  agent  had  found,  an  op- 
tion to  purchase  the  land  for  $9,000  cash, 
which  option  was  to  be  exercised  by  March 
USth.  Then,  as  it  does  not  appear  that  the 
agent  was  authorized  by  the  principal  to 
change  or  give  any  other  option  than  the  one 
prescribed    by    him,    the   question    whether 


Wentworth  exercised  his  right  In  such  a  man- 
ner as  to  entitle  him  to  a  conveyance  can 
only  be  determined  by  a  consideration  of  the 
legal  incidents  which  attach  to  such  a  con- 
tract It  was  ruled  In  the  case  of  Black  y. 
Maddoz,  lOi  Ga.  157,  80  S.  B.  723,  that  such 
contracts,  when  founded  upon  a  valuable  con- 
sideration, were  legal  and  binding  on  the  par- 
ties, and,  when  performance  of  the  terms  of 
the  contract  had  been  made  or  offered  to  be 
made,  a  specific  performance  of  the  contract 
would  be  decreed  against  the  iwrty  giving 
the  option.  The  manner  of  performance 
which  satisfies  the  terms  of  a  contract  of 
this  character  is,  however,  a  matter  of  Im- 
portance. It  was  ruled  in  the  case  of  Rob- 
inson V.  Weller,  81  Ga.  704,  8  S.  E.  447,  that 
"the  offer  of  a  seller  must  be  accepted  by  the 
purchase):  unequivocally,  unconditionally,  and 
without  variance  of  any  sort"  Our  present 
chief  Justice,  in  delivering  the  opinion  in  that 
case,  said:  "An  absolute  acceptance  of  a 
proposal  coupled  with  a  condition  will  not 
be  a  complete  contract  because  there  does  not 
exist  the  requisite  mutual  assent  to  the  same 
thing  in  the  same  sense."  To  the  same  ef- 
fect see  Potts  T.  Whitehead,  23  N.  J.  Eq. 
512;  Sawyer  v.  Brossart  67  Iowa,  678,  25 
N.  W.  876,  56  Am.  Rep.  871;  Corcoran  v. 
White,  117  111.  118.  7  N.  E.  626.  67  Am.  Rep. 
858,  in  which  latter  case  it  was  ruled  that: 
"To  constitute  a  contract  of  sale  of  land  by 
the  acceptance  of  an  offer  to  sell,  the  accept- 
ance must  be  unconditlonaL  No  contract 
would  result  from  a  letter  that  the  party  will 
accept  the  offer,  *provIded  the  title  Is  per- 
fect' "  An  option  such  as  that  we  are  now 
dealing  with  Is  purely  an  offer  to  sell  land, 
having  the  binding  force  of  a  contract  so  that 
the  party  offering  cannot  legally  withdraw 
within  a  time  named.  It  Is  such  an  offer 
as  entitles  the  person  to  whom  It  Is  made  to 
compel  the  owner  to  convey  the  land  if  the 
person  to  whom  It  is  offered  does  the  prescrib- 
ed things  within  the  time  limit  But  when 
the  time  has  expired  no  obligation  rests  upon 
the  owner  afterwards  to  convey  the  land. 
It  Is  peculiarly  a  contract  of  which  time  Is 
of  the  essence.  As  was  said  in  Black  v.  Mad- 
dox,  supra,  it  Is  a  legal  contract  imposing 
the  obligation  to  make  another  contract  with- 
in a  limited  period,  if  named  conditions  were 
complied  with.  The  contract  if  valid,  is, 
nevertheless,  a  conditional  one,  and  Its  obliga- 
tions terminate  if  the  condition  as  to  time  Is 
not  complied  with.  For  the  proposition  that 
the  option  must  be  exercised  within  the  time 
limit  or  it  wUl  be  lost  see  Longfellow  t. 
Moore,  102  111.  288;  Mason  ▼.  Payne,  47  Mo. 
517;  Carter  v.  PhUlips,  144  Mass.  100,  10  N. 
E.  600;  Kemp  ▼.  Humphreys,  13  111.  678; 
Potts  V.  Whitehead,  20  N.  J.  Eq.  56;  Vas- 
sault  V.  Edwards,  43  CaL  458.  In  the  case 
of  Longworth  v.  Mitchell,  26  Ohio  St  334, 
It  Is  said  that  a  limitation  of  time  for  which 
a  standing  offer  is  to  run  Is  equivalent  to  the 
withdrawal  of  the  offer  at  the  end  of  the 
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time  named.  Now,  it  appean  In  the  present 
case  In  reference  to  the  acceptance  that  on 
March  14th— the  day  prior  to  that  on  which 
the  option  would  expire— the  defendants  in 
error  Informed  Clark  that  Lamed's  offer  for 
■ale  of  Tackahoe  was  accepted,  and  in  con- 
nection with  that  information  they  requeeted 
Olark  to  name  the  amount  of  cash  to  hind  the 
bargain.  Clark  named  $10,  and  the  Messrs. 
Wentworth  paid  it,  and  took  a  receipt  This 
was  not  a  compliance  with  the  terms  of  the 
contract  The  contract  of  option  was  Lam- 
ed's contract,  and  without  authority  of  Lam- 
ed nothing  could  be  added  to  or  taken  from  it 
so  as  to  bind  lilm.  The  terms  of  purchase 
were  cash.  The  payment  of  $10  on  account 
of  the  purchase  was  not  a  compliance  with 
the  terms.  Not  only  so,  but  at  the  time  this 
advance  on  the  purchase  price  was  made 
there  was,  as  appears  from  the  record,  a 
distinct  agreement  to  the  effect  that  Lamed 
should  forward  his  papers  that  an  abstract 
of  title  should  be  made,  which  papers  were 
to  be  delivered  by  Clark  to  the  attomey  for 
the  defendants  In  error;  that  this  attomey 
should  go  to  the  county  in  which  the  land 
was  situated,  examine  the  title,  and,  as  soon 
as  the  examination  was  made  and  the  title 
found  good,  that  Lamed  should  convey  the 
property  to  the  purchasers,  who  would  pay 
for  the  same  through  a  draft  drawn  on  them 
by  Lamed  through  some  bank  In  a  named 
city  in  Michigan.  Here  was  a  new  contract- 
one  which  could  not  have  been  accomplished 
in  the  time  limit  It  makes  no  difference,  as 
to  the  legal  principle  involved,  whether,  after 
March  15th,  Lamed  was  willing  to  wait  10 
days  for  the  purchase  money  or  that  he  ex- 
pected it  to  be  paid  within  that  time.  There 
was  nothing  binding  him  to  wait  He  could 
have  done  so  had  he  so  chosen.  The  contract 
without  regard  to  Lamed's  willingness  or  un- 
willingness to  waive  any  part  of  its  essential 
terms,  must  stand  on  Its  merits,  unless  in  fact 
he  waived  a  particular  part  of  Its  perform- 
ance, or  agreed  to  new  conditions.  The  ac- 
ceptance on  the  part  of  the  Messrs.  Went- 
worth was  not  unconditional.  On  the  con- 
trary, it  was  conditional;  that  is,  that  they 
would  complete  the  purchase  if  the  title  prov- 
ed to  be  good.  The  contrary  proposition  is 
embraced  in  this  agreement  that  they  would 
not  complete  the  purchase  under  certain  con- 
ditions; but  the  legal  requirement  of  the  op- 
tion, in  order  to  give  defendants  in  error  any 
rights  thereunder,  was  that  the  contract 
should  be  completed  by  the  16th  of  March. 
After  that  day  had  expired,  and  It  remained 
uncompleted  In  any  essential  particular  not 
expressly  agreed  to  by  Lamed,  the  Messrs. 
Wentworth  acquired  no  rights  under  It  The 
agreement  by  the  agent  annexing  other  condi- 
tions to  the  performance  of  its  terms  was 
not  expressly  given,  so  far  as  the  rec<»d 
shows,  and  was  not  embraced  by  implication 
in  the  correspondence,  and  did  not  bind  Lam- 
ed.   We  most  therefore  rule  that  there  was 


DO  performance  oC  the  terms  of  the  contract 
of  option  by  the  Messrs.  Wentworth  within 
the  time  limit,  and  that  they  were  not  is 
the  absence  of  such  performance,  entitled  to 
a  decree  for  the  specific  performance  of  the 
contract  Not  being  so,  the  granting  of  the 
injunction  was  error. 

Judgment  reversed.    All  the  Justices  coo- 
curring. 
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(Supreme  Court  of  Georgia.    Nov.  8;  1901.) 

CBRTIORARI— PETITION— AFFIDAVIT— JUSnCB 

OF  THB  PBACK-NONSXnr— RIQHT 

TO  APPBAL. 

1.  Bven  if  it  is  necessary  that  a  petition  for 
certiorari  should  he  signei  by  the  petitioner 
or  his  counsel,  it  is  sufficient  if  the  petitioner 
sign  the  affidavit  to  the  petition. 

2.  Where,  upon  the  tnal  of  a  case  before  a 
magistrate  in  a  Justice's  court  the  plaintiff 
closes  his  evidence,  and  the  defendant  moves 
to  dismiss  the  case  because  of  an  insufficiencT 
of  the  plaintifTs  evidence,  the  magistrate  should 
not  dismiss  the  case,  but  if  the  plaintiff's  evi- 
dence is  not  sufficient  to  authorize  a  judgment 
in  his  favor,  should  grant  a  nonsuit  or  find  in 
favor  of  the  defendant  If  the  magistrate  erro- 
neously makes  an  entry  on  his  docket  that  the 
case  is  dismissed,  It  amounts  in  law  to  a  non- 
suit or  a  judgment  for  the  defendant  In  such 
a  case  the  plaintiff  has  a  right  to  appeal  to  a 
jury,  and  on  the  call  of  the  appeal  it  is  error 
for  the  magistrate  to  dismiss  the  appeal  on  the 
ground  that  the  case  had  been  dismissed,  and 
that  there  was  nothing  to  appeal  from.  See 
HoIIis  V.  Doster,  38  S.  B.  306,  llS  Oa.  115.  and 
cases  cited. 

3.  Where  an  appeal  has  been  entered  from  a 
Judgment  in  a  Justice's  court  the  anpellant 
cannot  by  certiorari  review  the  same  jnagment 
Boroughs  V.  White,  69  Ga.  SH. 

(Syllabus  by  the  Court) 

Brror  from  superior  oouit,  Gordon  coionty; 
A.  W.  Fite,  Judge. 

Action  by  J.  N.  F.  Neal  against  W.  H.  Fox. 
Judgment  of  nonsuit  and  defendant  appeals, 
and  brings  certiorarL    Affirmed. 

Starr  ft  Brwln,  for  plaintiff  in  error*  Gea 
A.  Ck»ffee,  for  defendant  In  error. 

FEB  CURIAM.    Judgment  affirmed. 


(U4  Ga.  33> 


McGOUGH  V.  STATK 


OSupreme  Court  of  Georgia.    Nov.  5,  1901.) 

VOLUNTARY    MANSLAUOHTER— BVIDBNCI^-IN- 

8TRUCTIONS— NBW  TRIAIr-MIS* 

CONDUCT  OP  JURY. 

No  new  questions  are  presented  by  the  rec- 
ord in  this  case;  the  charges  complained  of  were 
substantially  correct;  the  requests  to  charge, 
in  so  far  as  they  were  legal  and  appropriate, 
were  fuUy  covered  by  the  general  instructions 
giyen  to  the  jury;  the  veraict  for  voluntary 
manslaughter  gave  the  accnsed  the  benefit  of 
the  theory  that  he  killed  the  policeman  to  pre- 
vent being  illegally  arrested  by  him;  tlie  alleged 
newly-discovered  evidence  was  merely  cumma- 
tive  and  impeaching  in  Its  character,  and  not 
likely  to  produce  a  different  result    Oooslder- 
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in^  an  the  eyidence  In  reference  to  the  alleged 
misconduct  of  the  jmr  and  bias  of  one  of  the 
Jurors,  except  that  of  some  of  the  Jurors  which 
tended  to  impeach  their  Terdlct,  the  trial 
judge  was  warranted  in  finding  there  was  noth- 
ing shown  prejudicial  to  the  accused;  the  yer* 
diet  was  amply  supported  by  the  evidence;  and 
there  was  no  error  in  refusing  to  grant  a  new 
trial. 

(Syllabus  by  the  Oourt.) 

Ehrror  from  anperior  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

John  McOough  was  convicted  of  Toluntaiy 
manslaughter,  and  brings  error.    Affirmed. 

8.  T.  PinkBtcA,  C.  C.  Minter,  J.  H.  Worrlll, 
and  Hatcher  &  Oaroon,  for  platntiif  in  error. 
8.'  P.  Gilbert,  Sol.  Qen.,  B.  J.  Winn,  and  T« 
T.  Miller,  for  the  State. 

PBB  OUBIAM.    Judgment  affirmed. 
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JONES  T.  8TATB. 


(Supreme  Court  of  Georgia.    Not.  6»  1001.) 

OBSTRUCTINO  OFFlOJfiRp— BVlDHNOEi. 

One  cannot  be  convicted  of  the  offense  of 
obstructing  or  resisting  an  olBcer  in  an  attempt 
to  execute  a  warrant  of  arrest,  unless  he  had 
notice  that  the  person  attempting  to  make  the 
arrest  had  authority  so  to  do.  It  follows  that 
a  yerdict  of  conviction  for  such  an  offense  will 
be  set  aside,  when  the  evidence  fails  to  show 
that  the  accused  had  notice  of  ttxe  otBcial  char- 
acter of  the  person  attempting  to  make  the  ar- 
rest, and  does  show  that  such  person  did  not 
have  a  warrant  for  the  arrest  of  the  accused. 
The  fact  that  the  accused  knew  that  a  warrant 
had  been  issued  and  was  in  the  possession  of 
the  sheriff  in  a  distant  part  of  the  county  does 
not  change  the  rule. 

(SylJabas  by  the  Court) 

Error  from  city  court  of  Dawson;  J.  O. 
Parks,  Judge. 

Jack  Jones  was  conyicted  of  obstructing  an 
officer,,  and  brings  error.    Reversed. 

Jno.  R.  Irwin,  W.  H.  Ourr,  and  B.  R.  Mar- 
Un,  for  plaintiff  in  error.  M.  J.  Yeomans^ 
SoL  Gen.,  for  the  &tate. 

OOBB,  J.  The  accused  was  prosecuted  for 
the  offense  of  obstructing  an  oOLcec  while  at- 
tempting to  execute  a  warrant  of  arrest  upon 
him.  He  was  conyicted,  and,  his  motion  for 
a  new  trial  having  been  overruled,  he  except* 
ed.  The  evidence  was  substantially  as  fol- 
lows: The  person  who  attempted  to  arrest 
the  accused  was  a  constable.  A  warrant  had 
been  Issued  for  the  arrest  of  the  accused 
cbaxging  him  wltii  wife  wliipping,  and  the 
constable  had  been  infonned  by  tiie  sheriff 
of  the  coimty.  that  the  warrant  bad  been  !»• 
suedt  and  liad  been  requested  by  the  latter 


officer  to  make  the  arrest  The  sheriff  did 
not,  however,  send  the  constable  the  warrant, 
but  retained  It  in  a  distant  part  of  the  coun- 
ty, in  another  town  from  the  one  in  which 
the  accused  resided  and  In  which  Hie  arrest 
was  made.  The  dieriff  took  no  part  In  the 
arrest,  either  actually  or  omstructiyely. 
When  the  constable  went  to  arrest  the  ac* 
cused  he  informed  him  tiiet  there  was  a  war* 
rant  out  for  his  arrest,  but  did  not  state  what 
offense  was  charged,  in  the  warrant  The  ac- 
cused knew  that  a  warrant  had  been  issued 
for  his  arrest  for  wife  whipping,  but  did  not 
know  that  the  constable  was  an  c^cer,  so 
far  as  appears  from  the  evidence,  and  he 
avers  in  bis  statement  that  he  did  not  know 
this  faxrt  The  constable  did  not  prior  to 
the  resistance  which  the  accused  offered  state 
that  he  was  an  officer,  and  as  soon  as  he 
made  known  this  fact  the  accused  submitted 
to  arrest  The  Judge  charged  the  Jury,  In 
effect,  that  if  they  believed  from  the  evidence 
that  tiie  person  who  sought  to  make  the  ar- 
rest was  a  lawful  constable,  and  that  tlie 
sheriff  had  in  his  possession  at  the  time  a 
legal  warrant  of  arrest  for  the  accused,  and 
had  instructed  the  constable  to  make  the  ar- 
rest, they  would  be  authorized  to  convict,  If 
it  appeared  that  the  accused  resisted  arrest 
The  accused  excepted  tb  tills  charge,  and  we 
think  the  exception  is  well  taken.  It  Is  tSie 
duty  of  an  officer  who  attempts  to  make  an 
arrest  to  exhibit  the  warrant  if  he  has  one, 
and,  if  not  to  inform  the  person  to  be  ar^ 
rested  of  his  official  character,  and  of  the 
oflonse  charged  in  the  warrant  Every  per- 
son is  Justified  in  reeistiug  arrest  at  the 
hands  of  a  person  who  has  no  authority  to 
make  the  arrest  In  the  absence,  therefore, 
of  some  sort  of  notice'  that  a  person  who  Is 
attempting  to  arrest  him  has  authority  to 
do  so,  a  person  sought  to  be  arrested  has  a 
right  to  offer  resistance.  The  statute  makes 
it  an  offoise  to  resist  or  obstruct  an  officer, 
and,  if  the  person  resisting  has  no  knowledge 
of  the  official  character  of  the  party  who  is 
attempting  to  make  the  arrest  he  cannot  be 
convicted  of  the  offense  defined  by  the  stat- 
ute. This  case  is  controlled  in  principle  by 
the  decision  in  Davis  v.  State,  79  Ga.  767, 
4  SL  B.  818.  See,  also.  Groom  v.  State,  85 
Ga.  718,  724,  11  S.  E.  1035,  21  Am.  St  Bep. 
179;  Snelling  v.  State,  87  Ga.  50, 18  S.  B.  154; 
Boblnson  v.  State,  93  Ga.  77  (8),  18  S.  B. 
1018,  44  Am.  St  Rep.  127.  We  are  of  <9in- 
lon,  therefore,  that  the  Judge  erred  in  refus- 
ing to  grant  a  new  trial,  both  on  account  of 
the  error  in  the  charge  and  becausje  the  evl* 
dence  did  not  authorize  the  verdict 

Judgment  reversed.    All  ttie  Justices  coo* 
coning. 
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ROBINSON  T.  STATE. 

(Snpreme  Court  of  Georgia.    Not.  6,  1901.) 

CRIMINAI/  LAW— INSTRUCTIONS-CIRCUMSTAN- 
TIAL EVIDENCE— MURDER. 

1.  In  charging  the  jur^  on  the  subject  of 
what  l8  circumstantial  evidence,  it  is  not  error 
to  define  direct  evidence. 

2.  When,  in  the  trial  of  a  case  founded  sole- 
ly on  circumstantial  evidence,  the  court  in  its 
charge  to  the  jury  covers,  in  a  general  way,  all 
the  rules  to  be  followed  in  determining  cases 
founded  upon  circumstantial  evidence,  if  ampli- 
fication of  such  rules  is  desired  written  requests 
therefor  should  be  made. 

3.  In  the  trial  of  one  charged  with  the  murder 
of  a  female  evidence  showing-  that  when  the 
body  of  the  deceased  was  found  it  was  in  such 
a  condition  that  probably  a  rape  had  been  com- 
mitted is  admissible  as  a  circumstance  to  show 
the  motive  which  actuated  the  slayer. 

4.  In  the  absence  of  a  written  request  so  to 
do,  it  is  not  error  for  the  trial  judge  to  fail  to 
charge  the  law  of  a  theory  of  the  case  present- 
ed solely  by  the  prisoner's  statement. 

6.  The  evidence  authorized  the  verdict,  and 
the  court  did  not  abuse  its  discretion  in  refus- 
ing to  grant  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Laurens  coun- 
ty; Jno.  C.  Hart  Judge. 

Jolin  Robinson  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

E.  L.  Stephens  and  B.  B.  Blount,  for  plain- 
tiff in  error.  U.  G.  Lewis,  Sol.  Gen.,  and 
J.  M.  Terrell,  Atty.  Gen.,  for  the  State. 

COBB,  J.  The  accused  was  placed  on  trial 
charged  with  the  offense  of  murder,  and 
upon  being  convicted  was  sentenced  to  death. 
He  made  a  motion  for  a  new  trial,  which 
was  overruled,  and  he  excepted. 

1.  The  court  in  Its  charge  to  the  jury  gave 
the  definition  of  direct  evidence.  It  is  al- 
leged that  this  was  error,  and  was  calculated 
to  mislead  the  Jury,  inasmuch  as  the  case 
was  one  depending  entirely  upon  circumstan- 
tial evidence.  It  is  almost  Impossible  to  ex- 
plain to  a  jury  what  is  circumstantial  evl* 
dence  without  at  the  same  time  explaining 
what  is  direct  evidence.  In  this  way  only 
can  the  difference  between  the  two  classes 
of  evidence  be  distinctly  Impressed  upon  the 
minds  of  the  jury.  Upon  an  examination  of 
the  judge's  charge,  it  is  apparent  that  he 
used  the  definition  of  direct  evidence  for  the 
purpose  above  Indicated,  and  there  was  no 
error  In  so  doing. 

2.  Complaint  Is  made  that  the  court  failed 


to  fully  explain  to  the  Jury  the  roles  they 
were  to  be  governed  by  In  a  case  founded 
solely  on  circumstantial  evidence.  While  the 
charge  is  not  as  full  as  it  might  have  been 
in  reference  to  the  rules  governing:  in  caaes 
of  circumstantial  evidence,  still  it  referred 
in  a  general  way  to  such  rules,  and,  when 
taken  as  a  whole,  we  cannot  say  that  there 
was  anything  therein  which  was  calculated 
to  mislead  the  jury.  Its  effect  could  not 
have  been  otherwise  than  to  inform  the  jury 
that  the  circumstances  relied  on  for  convic- 
tion must  not  only  be  of  a  character  to  show 
beyond  a  reasonable  doubt  the  connection  of 
the  accused  with  the  perpetration  of  the 
crime  charged,  but  they  must  also  be  of  such 
a  character  as  to  exclude  every  other  reason- 
able hypothesis.  If  any  fuller  explanation 
of  the  rules  of  circumstantial  evidence  had 
been  desired,  a  request  in  writing  should 
have  been  made  to  that  effect  See  Smith  v. 
Manufacturing  Co.,  112  Ga.  680  (2),  37  &  K 
861. 

3.  Error  la  assigned  upon  the  admission  of 
testimony  showing  the  condition  in  which 
the  body  of  the  deceased  (a  female)  was 
when  found,  such  condition  indicating  that 
probably  a  rape  had  been  committed.  Hie 
objection  to  this  testimony  was  that  it  was 
irrelevant,  as  the  accused  was  not  charged 
with  rape.  The  evidence  was  not  inadmissi- 
ble for  the  reason  assigned,  or  for  any  other 
reason.  It  was  properly  admitted  as  a  cir- 
cumstance to  show  the  motive  which  prompt- 
ed the  slayer. 

.  4.  Error  is  further  assigned  upon  the  fail- 
ure of  the  judge  to  charge  the  jury  on  a 
theory  of  the  case  arising  solely  from  the 
prisoner's  statement  It  has  been  repeatedly 
held  that  in  the  absence  of  an  appropriate 
written  request,  it  is  not  error  to  fall  to 
charge  the  law  of  a  theory  of  the  case  which 
has  for  its  foundation  only  the  statement  of 
the  accused.'  Baker  v.  State,  111  Ga.  141. 
143,  36  S.  E.  607,  and  cases  cited;  Ragland 
V.  State,  111  Ga.  211,  36  S.  E.  682;  Gay  v. 
State,  111  Ga.  649,  36  S.  E.  857,  and  cases 
cited. 

5.  The  evidence,  though  entirely  clrcimi- 
stantial,  was  sufficient  to  authorize  the  ver- 
dict and  the  discretion  of  the  trial  judge  in 
refusing  to  grant  a  new  trial  will  not  be  con- 
trolled. 

Judgment  afilrmed.  All  the  justices  con- 
curring. 
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TURNER  T.  STATE. 


(Sapreme  Court  of  Georgia.    Not.  6,  1001.) 

IiARCBNT— PRESUMPTIONS— POSSBSSION  OF 
STOLEN   PROPERTY. 

While  proof  that  an  accused  was  found 
recently  after  a  larceny  in  the  possession  of 
stolen  goods  is  a  circumstance  from  which  the 
presumption  of  guilt  arises  suflSciently  strong 
to  authorize  a  conviction,  yet  where  the  evi- 
dence shows  such  possession  not  to  have  been 
recent,  and  the  articles  stolen  to  be  of  such  a 
nature  that  they  could  readily  have  passed  ftrom 
hand  to  hand,  a  presumption  of  cuilt  still  arises, 
but  it  is  not,  without  other  evidence,  sufficient 
to  sustain  a  conviction,  (a)  The  trial  judge 
erred  in  overruling  the  motion  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Carteravllle;  J. 
W.  Harris,  Judge. 

Levi  Turner  was  convicted  of  larceny,  and 
brings  error.    Reversed. 

Jas.  B.  Oonyers,  for  plaintiff  In  error. 
SamL  P.  Maddox,  Sol.  Gen.,  for  the  State, 

LITTLE.  J.  Levi  Turner  was  charged 
with  the  offense  of  larceny  from  the  house  in 
stealing  from  the  gin  house  of  W.  H.  Griffin 
and  R.  E.  Griffin  two  carpenter's  planes.  On 
arraignment  he  pleaded  not  guilty,  and  sub- 
stantially the  following  evidence  was  Intro- 
duced on  behalf  of  the  state:  W.  H.  Griffin 
testified  that  bis  brother  and  himself,  com- 
posing the  firm  of  Griffin  Bros.,  did  a  ginning 
as  well  as  a  mercantile  business  at  Kingston, 
Ga.  About  three  months  before  the  trial, 
which  was  had  on  September  10,  1900,  wit- 
ness, in  company  with  another,  went  to  the 
house  of  defendant  to  search  for  some  stolen 
com,  and  while  searching  his  smokehouse 
witness  found  the  two  patent  planes,  which 
he  identified,  upon  a  shelf  therein.  One  was 
a  small  plane  and  the  other  a  large  one. 
Griffin  Bros,  had  two  planes  Just  like  these 
in  their  gin  house,  which  they  had  missed 
about  18  months  before  the  trial.  The 
planes  had  been  kept  in  a  box  with  some 
bristles  and  cotton,  and  the  planes  found  bad 
on  them  bristles  and  cotton  and  tallow. 
There  was  some  excelsior  in  the  smokehouse 
of  defendant  where  these  planes  were  found. 
Defendant  claimed  that  he  had  bought  them 
in  Rome  on  the  occasion  when  he  helped  Mr. 
Kitchens  move  to  that  city,  and  denied  hav- 
ing stolen  them  at  the  time  they  were  found. 
There  was  no  private  mark  on  them,  and 
witness  declined  to  swear  positively  that 
the  planes  were  those  which  were  lost,  but 
said  that  they  were  like  them;  that  there 
were  a  great  many  other  planes  like  those 
which  belonged  to  witness  and  his  brother. 
Another  witness  testified  that  he  had  worked 
for  GrifQUi  Bros.,  and  identified  the  planes 
as  being  those  that  had  belonged  to  them, 
though  he  said  there  was  no  private  mark 
\>y  which  he  could  identify  them  from  others 
of  the  same  make.    Kitchens  testified  that 


after  defendant  was  arrested  he  had  asked 
him  (Kitchens)  how  long  it  had  been  since 
he  (defendant)  had  helped  to  move  to  Rome, 
and  he  told  defendant  It  was  in  the  year 
1894;  that  defendant  and  another  negro  did 
help  him  to  move  to  Rome  in  the  fall  of  that 
year;  that  he  gave  tiiem  some  money  w^ith 
which  to  buy  a  pint  of  whisky,  and  that 
defendant  did  not  buy  any  planes  at  that 
time.  A  witness  testified  that  in  1897  the 
accused  was  in  possession  of  two  planes  just 
like  the  two  before  the  Jury;  that  they  were 
new,  and  of  the  same  make;  that  defendant 
was  "a  sort  of  cobbler  of  a  workman,"  and 
owned  other  planes  at  the  time  he  saw  the 
ones  like  these.  In  his  statement  the  de- 
fendant said  that  he  bought  the  planes  in 
Rome  In  1896,  and  that  he  did  not  buy  them 
when  he  helped  Mr.  Kitchens  move  to  that 
city.  The  Jury  returned  a  verdict  of  guilty. 
The  defendant  made  a  motion  for  a  new 
trial  on  a  number  of  grounds,  which  being 
overruled,  he  excepted. 

A  reversal  of  the  Judgment  is  asked  be- 
cause it  Is  insisted  that  the  evidence  was 
not  sufficient  to  support  the  verdict,  and  be- 
cause the  court  erred  in  giving,  under  the 
facts  of  this  case,  the  following  charge  to 
the  Jury:  ''The  state  contends  that  the  de- 
fendant was  found  in  the  recent  posl^esslon 
of  the  property  alleged  to  have  been  stolen. 
Now,  as  to  whether  this  possession  of  the 
defendant  was  recent  or  not  is  a  question  of 
fact  which  you  are  to  determine.  If  you 
find  that  the  property  was  stolen,  then  I 
charge  you  that  you  would  be  authorized  to 
infer  the  guilt  of  defendant  from  such  pos- 
session, if  you  find  that  his  possession  of  the 
property  was  recent,  unless  he  explained  his 
possession  to  your  satisfaction.*'  Assuming 
that  the  principles  of  law  Incorporated '  in 
this  charge  are  sound,  the  evidence  did  not 
warrant  a  finding,  as  a  matter  of  fact,  that 
the  property  was  in  the  possession  of  the 
accused  recently  after  the  larceny  was  com- 
mitted. It  was  ruled  by  this  court  in  the 
case  of  Calloway  v.  State,  111  Ga.  832,  86 
S.  E.  63,  that,  "while  recent  possession  of 
stolen  goods,  unexplained,  will  Justify  a  con- 
viction for  larceny,  the  mere  possession  of 
the  croods  several  months  subsequent  to  the 
time  they  were  alleged  to  hare  been  stolen, 
and  a  failure  to  satisfactorily  account  for 
such  possession  of  the  goods  several  months 
subsequent  to  the  time  they  were  alleged  to 
have  been  stolen,  and  a  failure  to  satisfac- 
torily accoimt  for  such  possession,  will  not 
alone  authorize  a  conviction."  The  question 
of  the  recency  of  the  possession  of  goods 
which  have  been  stolen  is  a  very  important 
one  in  determining  the  guilt  of  one  charged 
with  larceny,  where  such  possession  alone  is 
relied  on  for  a  conviction.  It  docs  not  neces- 
sarily follow  that  because  one  is  found  in 
the  possession  of  stolen  goods  he  is  a  thief, 
but  the  fact  that  he  was  so  found  is  a  cir- 
cumstance which  may  always  go  to  the  Jury. 
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Proof  of  such  possesBlon,  tinder  certain  cir- 
cumstances* will  antliorlze  a  conylctlon,  un- 
der others  It  will  not  This  court  has  In  a 
number  of  cases  ruled  that  where  recent, 
absolute,  and  unexplained  possession  Is 
shown  to  exist  Immediately  after  a  theft  It 
is  almost  conduslre  of  guUt,  and  that  where 
indicatory  evidence  on  collateral  points  Is 
added  to  the  fact  of  recent  possession  of  the 
stolen  property  It  will  support  a  conviction. 
Jones  V.  State,  105  Oa.  649,  31  S.  B.  574, 
citing  many  eases.  In  the  case  of  McAfee  v. 
State,  68  Ga.  823,  this  court  ruled  that  the 
nearer  the  possession  to  the  time  of  the  lar- 
ceny the  stronger  will  be  the  Inference  of 
guUt.  In  the  present  case  evidence  of  the 
fact  that  the  goods  alleged  to  have  been 
stolen  were  found  In  the  possession  of  the 
defendant  some  15  months  after  the  larceny 
was  alone  relied  on  to  establish  his  guilt 
The  property  being  personal,  and  of  easy 
transmission  from  one  to  another,  such  pos- 
session, while  a  circumstance  pointing  to 
his  guilt  was  not  of  itself  sufficient  to  Jus- 
tify a  conviction.  Had  It  been  recent  a 
different  rule  would  prevail.  Nor  can  It  be 
replied  that  the  Jury  should  determine  wheth- 
er such  possession  was  recent  or  not  when 
applied  to  a  case  of  larceny,  for  the  purpose 
of  raising  the  presumption  of  guilt  when 
there  Is  no  evidence  that  possession  was  in 
fact  recent  The  very  reason  of  the  rule 
which  authorizes  the  presumption  would  be 
rendered  nugatory.  If  a  possession  which 
was  In  fact  not  recent  could  be  determined 
to  be  otherwise.  We  must  therefc^e  rule 
that  while  there  was  evidence  to  show  that 
the  accused  was  in  possession  of  the  stolen 
goods  in  this  ca^e,  and  while  such  evidence 
was  a  circumstance  from  which  a  presump- 
tion of  his  guilt  might  arise,  aa  a  matter  of 
fact  the  possession,  under  the  evidence  of 
the  present  case,  was  not  recent  and,  not 
being  so,  Hie  presumption  of  his  guilt  was 
not  concluded  l^  such  possession,  and  that 
in  all  cases  where  such  possession  Is  relied 
on  to  establish  guilt  It  must  either  be  shown 
to  have  been  recent,  or  else  It  must  be 
strengthened  by  other  evidence. 

The  trial  Judge  erred  In  overruling  the  mo- 
tion for  a  new  trial,  and  the  Judgment  la 
reversed*    All  the  Justices  concurring. 


<U4  Oft.  171) 


STOVKR  T.  ADAMS. 


(Supreme  Court  of  Georgia.    Nov.  8,  1901.) 

ASSIGNMENTS  OF  ERROR— GARNISHMENT- 
ANSWER. 

1.  Exceptions  pendente  lite,  upon  which  no 
error  is  assigned  In  the  main  bill  of  exceptions, 
and  upon  which  counsel  make  no  assignment 
before  the  argument  of  the  case,  cannot  be 
considered  by  this  court 

2.  Where  an  answer  to  a  garnishment  is  ac- 
cepted by  the  court  over  the  objection  of  the 
plaintiif  that  it  la  not  filed  within  the  time  pr^ 


scribed  by  law,  and  the  plaintiff  In  garnish- 
ment files  exceptions  pendente  lite  to  this  rul- 
ing, he  is  bound  thereby  until  it  Is  set  aside 
or  reversed,  and  cannot  at  a  subsequent  term 
of  court  reopen  the  qnestion  by  a  motion  to 
strike  the  garnishee's  answer. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  CartersvUle;  J,  W. 
Harris,  Judge. 

Action  by  J.  A«  Stovw  against  Matilda 
Howren.  Judgment  for  plaintiff,  and  gar- 
nishment proceedings  against  N.  M.  Adaxna. 
From  a  Judgment  for  garnishee,  plaintiff 
brings  error.    Affirmed. 

Jaa.  B.  Oonyers,  for  plaintiff  In  error.  MU- 
ner  &  Anderson  and  J.  W.  &  P.  F.  Akin,  for 
defendant  in  error. 

LEWIS,  J.  John  A.  Stover  brought  salt 
against  Mrs.  Matilda  Howren,  retumaUe  to 
the  December  term,  1900,  of  the  dty  court 
of  Cartersvllle,  and  at  the  same  time  Insti- 
tuted garnishment  proceedings  against  N.  M. 
Adams,  requiring  him  to  answer  what  prop- 
erty, money,  or  effects  of  Mrs.  Howren  he 
had  In  his  possession.  No  Issuable  defense 
was  filed  by  the  defendant  within  the  time 
required  by  law,  and  at  the  March  term, 
1901,  Judgment  was  rendered  against  Birs. 
Howren  for  the  full  amount  sued  for.  The 
garnishee  having  failed  to  make  any  answer 
up  to  that  time,  counsel  for  the  plaintiff 
asked  that  Judgment  be  likewise  entered 
against  him.  This,  however,  the  court  re- 
fused to  do,  "stating  that  Inasmuch  aa  the 
court  had  not  called  the  appearance  dodicet 
at  the  December  term,  1900,  he  did  not  know 
that  he  had  the  legal  right  to  enter  said  case 
In  default  at  that  time."  To  this  ruling  the 
plaintiff  filed  exceptions  p^id^ite  lite  upon 
various  grounds  set  forth  in  the  record. 
Later,  at  the  same  term  of  the  court  the 
garnishee  was  allowed,  over  the  objection  of 
the  plaintiff's  counsel,  to  file  an  answer  stat- 
ing that  he  had  no  property,  money,  or 
effects  of  the  defendant  Mrs.  Howren,  In  his 
possession,  and  owed  her  nothing.  To  the 
action  of  the  court  In  allowing  this  answer 
to  be  filed  the  plaintiff  also  excepted  pen- 
dente lite.  At  the  June  term,  1901,  the  plain- 
tiff filed  a  petition  setting  up  all  these  facts, 
and  praying  that  the  answer  filed  by  the 
garnishee  be  stricken,  and  Judgment  ren- 
dered against  him  in  favor  of  the  plaintiff 
for  $339.26,  the  principal  ot  the  Judgment  ob- 
tained against  Mrs.  Howr^i,  together  with 
Interest  and  costs.  To  this  petition  <Hr  mo- 
tion to  strike  N.  M.  Adams  demurred,  on  the 
grounds  (1)  that  the  motion  Is  not  authorized 
by  law;  (2)  that  the  motion  shows  on  its 
face  that  the  identical  questions  made  there- 
in were  passed  upon  by  the  court  on  the  ob- 
JecticNOs  of  the  movant  to  the  filing  of  the 
respondent's  answer  to  the  summons  of  gar- 
nishment  at  the  March  term,  1901,  of  the 
court  and  the  execeptions  pendente  lite  filed 
by  the  movant  to  the  rollng  allowing  the 
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answer; ,  (3)  that  the  grounds  set  out  in  the 
•notion  are  legally  Insufficient  to  authorise 
the  court  to  strike  the  respondent's  answer  to 
the  summons  of  garnishment,  and  to  enter 
up  Judgment  against  him  as  prayed;  (4)  that 
the  motion  on  its  face  shows  that  the  re- 
Bpondent's  answer  to  the  summons  of  gar- 
nishment was  filed  in  the  time  allowed  by 
law,  and  that  no  trayerse  has  been  filed  to  the 
answer;  and  (5)  that  the  alleged  errors  of 
the  court  caimot  be  attacked  in  the  way  the 
movant  seeks  to  attack  them  in  his  motion. 
The  court  sustained  this  demurrer,  and  dis- 
missed the  motion  to  strike  the  garnishee's 
answer,  to  which  ruling  the  plaintiff  ex- 
cepts, and  brings  the  case  here  for  review. 

1.  In  specifying  the  parts  of  the  record  ma- 
terial to  a  clear  understanding  of  the  errors 
complained  of,  counsel  for  plaintiff  in  error 
state  that  "it  is  unnecessary  to  send  up  the 
bill  of  exceptions  pendente  lite,  as  all  of  the 
errors  alleged  therein  axe  fully  set  out  in  the 
petition  and  motion  to  strike  the  answer  of 
the  garnishee.**  The  assignments  of  error  in 
the  main  bill  of  exceptions  relate  entirely  to 
the  action  of  the  court  in  sustaining  the  de- 
murrer to  the  petition,  or  motion  to  strike 
the  garnishee^  answer,  and  nowhere  is  error 
assigned  upon  the  exceptions  pendente  lite, 
either  in  the  main  bill  or  at  any  time  be- 
fore the  argument  of  the  case  in  this  court. 
It  follows,  therefore,  that  under  the  rulings 
of  this  court  in  the  caae  of  Nicholls  v.  Pop- 
well,  80  Ga.  605  (9),  the  exceptions  pendente 
lite  in  the  present  case  cannot  be  considered 
hy  this  court,  and  that  our  decision  must  be 
confined  to  the  question  of  the  correctness  of 
the  ruling  of  the  trial  court  in  sustaining  the 
demurrer  to  the  plaintiff's  motion  to  strike 
the  garnishee's  answer. 

2,  There  was  no  error  in  sustaining  this 
demurrer.  It  is  not  necessary  to  decide 
whether  or  not  the  court  below  erred  in  al- 
lowing the  garnishee  to  file  his  answer  at 
the  time  that  he  did,  for  that  question  is  not 
properly  before  us.  The  plaintiff  objected  to 
this  answer  being  received  at  the  time  that 
it  was  offered,  and  the  entire  matter  was, 
or  should  have  been,  thoroughly  argued  and 
fully  decided  at  that  time.  The  plaintiff  had 
the  opportunity  to  bring  the  question  here  by 
direct  bill  of  exceptions  when  the  ruling  was 
made,  and  have  its  correctness  reviewed  by 
this  court,  bat  he  did  not  do  so.  To  hold 
that  he  can  come  in  at  a  subsequent  term  of 
court,  and  again  take  up  a  question  which 
has  already  been  directly  decided,  would  be 
to  encourage  Indirectness  and  circuitousness 
In  pleading  and  practice,  and  would  be  a 
legal  absurdity.  By  his  failure  to  take  due 
advantage  of  his  right  to  except  to  the  rul- 
ing of  the  court  in  allowing  the  garnishee  to 
file  his  answer  the  matter  has  become  res 
adjudicata,  and  he  will  not  now  be  heard  to 
reopen  the  question. 

Judgment  afilnned.  All  the- justices  con- 
earring. 

oO  S.lfi.' 
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(Supreme  Court  of  Georgia.    Nov.  6,  1901.) 

CRIMINAI4  LAW— BRROR— SUFFICIBMCT  OF  BY- 

IDENCB. 

The  eyidence,  though  not  absolutely  clear 
and  couvincing,  was  sufficient  to  sustain  the 
conviction  of  the  accaaed,  and  the  supreme 
couit  will  therefore  not  disturb  the  judgment 
of  the  court  below  overruling  the  motion  for 
new  trial,  which  was  based  only  on  the  general 
grounds  that  the  verdict  was  contrary  to  law 
and  the  evidence. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Prince  Allen  was  convicted  of  crime,  and 
brings  error.    Afiirmed. 

M.  O.  Bayne  and  R.  D.  Feagin,  Uxt  plaintiff 
In  error.  Wm.  Brunson,  SoL  Oen.,  and  J«  M. 
Terrell,  Atty.  Gen.,  tar  the  State. 

PBR  CURIAM.    Judgment  afflrmecL 


(U4  Ga.  64) 


WIGGINS  V.  TTSON. 


(Supreme  Court  of  Georgia.    Nov.  <!,  1901.) 

HABBA8    CORPUS— DI8MI88AI#-RBMITnTUR 
FROM  SUPRBMB  COURT. 

1.  When  this  case  was  here  before  (38  S.  B. 
86,  112  Ga.  744)  the  Judgment  of  the  lower 
court  was  reversed,  with  direction  that,  "if  at 
another  hearing  it  is  made  to  appear  that  the 
remittitur  has  been  received  and  made  the  Judg- 
ment of  the  superior  court  of  Putnam  county, 
[the  prisoner]  be  remanded  to  Uie  custody  of 
the  warden  of  the  penitentiary  having  him  in 
charge."  It  appearing  from  the  present  record 
that  ujpon  the  other  hearing  it  was  shown  to 
the  trial  court  that  the  remittitur  from  this 
court  had  been  received  by  the  clerk  of  the 
lower  court  and  made  the  Judgment  of  that 
court  by  a  proper  order  of  the  judge,  there 
was  no  error  in  dismissing  the  habeas  corpus 
and  remanding  the  prisoner. 

2.  Under  Pen.  (>)de,  §  1075,  the  Judge  of  the 
superior  court  has  power  in  vacation  to  pass 
an  order  making  the  Judgment  of  the  supreme 
court,  affirming  a  judgment  in  a  criminal  case^ 
the  judgment  of  the  superior  court. 

3.  If  the  judgment  of  the  lower  court  In  a 
criminal  case  is  affirmed  by  this  court,  and  the 
accused  commences  to  serve  his  sentence  before 
the  remittitur  from  tliis  court  is  recdved  and 
filed  by  the  clerk  of  the  lower  court,  his  term 
of  service  should  be  computed  from  the  time 
the  remittitur  is  filed  in  the  lower  court.  Knox 
V.  Stote,  3Q  S.  E.  830.  113  Ga.  720. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Wilcox  county; 
D.  M.  Roberts,  Judge. 

Application  by  Martha  Wiggins  against  one 
Tyson  for  a  writ  of  habeas  corpus.  From  a 
judgment  Wiggins  brings  error.    Affirmed. 

J.  W.  Preston  and  Hall  A  Wlmberly,  for 
plaintiff  in  error.  J.  F.  De  Lacy,  SoL  QvLf 
for  defendant  in  error. 


PER  CURIAM*    Judgment  affirmed. 
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(114  Ga.  34) 

BROUGHTON  r.  8TATB. 
(Sapreme  Coart  of  Ckorgia.    Not.  0,  1001.) 

BNTICINO  AWAY  SIJRVANT— KVIDBNCB. 

1.  An  essential  element  of  the  offense  defined 
in  section  122  of  the  Penal  Ck)de  is  enticing, 
persuading,  or  decoying  the  servant  of  another 
to  leave  his  employer  during  his  term  of  senrice; 
and  proof  of  such  facte  as  establlA  that  the 
accused  did  one  of  these  things  is  essential  to 
sustain  a  conyiction  of  the  offense  therein  de- 
fined. Hence  a  conviction  under  this  section 
cannot  lawfully  stand  where  the  evidence  in 
this  regard  shows  no  more  than  that  the  serv- 
ant left  the  place  of  his  employment  in  comr 
pany  with  the  accused. 

2.  On  the  trial  of  one  indicted  under  the  sec- 
tion referred  to,  a  declaration  made  by  the  ac- 
cused to  the  effect  that  he  himself  would  not  live 
with  the  prosecutor  la  Irrevolant. 

3.  Irrespective  of  the  other  questions  raised 
or  sought  to  be  raised  in  the  present  case,  the 
evidence  was  not  sufficient  to  support  the  con- 
viction, under  the  principle  ruled  in  the  first 

g receding   headnote,    and   a  new   trial   should 
ave  been  granted. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Lexington;  P.  W. 
Oavls,  Judge. 

Moses  Broughton  was  convicted  of  entic- 
ing away  a  servant,  and  brings  error.  Be- 
versed. 

B.  E.  Thrasher  and  S.  H.  Sibley,  for  plain- 
tifT  in  error.  Joel  Cloud  and  H.  McWhorter, 
for  the  State. 

PEB  CUBIAM.    Judgment  reversed. 

LUMPKIN,  P.  J.,  disqualified. 
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HERBINa  V.  STATE. 


(Supreme  Court  of  Georgia.    Nov.  7,  1901.) 

DBNTISTRT— PRACTICE  WITHOUT  LICBNSB— 

INDICTMENT. 

1.  By  the  terms  of  an  act. approved  December 
15,  1897,  to  engage  in  the  practice  of  dentistry 
In  this  state  without  a  license  was  made  a  peneu 
offense  only  as  to  those  not  engaged  in  such 
practice  at  the  time  of  the  passage  of  the  act. 
(a)  Being  an  offense  only  as  to  a  particular  class 
of  persons,  an  indictment  charging  one  with  a 
violation  of  the  prohibition  declared  in  the  stat- 
ute should  aver  that  the  accused  was  embraced 
in  the  class  as  to  which  the  practice  was  made 
penal. 

2.  The  indictment  on  its  face  being  insufficient 
to  charge  an  offense  against  the  laws  of  this 
state,  the  question  of  the  coustitutionalitv  of 
the  act  under  which  it  was  framed  will  neither 
be  considered  nor  passed  on. 

3.  The  trial  jud^e  erred  in  overruling'  the  de- 
murrer to  the  indictment. 

(Syllabus  by  the  Court) 

Error  from  superior  court*  Muscogee  coun- 
ty;  W.  B.  Butt  Judge. 

B.  J.  Herring  was  convicted  of  practicing 
dentistry  without  a  license,  and  brings  error. 
Beveraed. 

T.  T.  Miller,  for  plaintiff  in  error.  S.  P. 
Gilbert,  SoL  GezL,  and  8.  S.  Bennet,  for  the 
Btate^ 


LITTLE,  J.  The  plaintiff  In  error  was  in- 
dicted by  the  grand  Jury  of  Muscogee  county 
for  the  offense  of  a  misdemeanor.  The  spe- 
cific facts  which  it  is  alleged  constituted 
such  misdemeanor  are  thus'  set  out  In  the 
bill  of  indictment:  "For  that  the  said  B.  J. 
Herring,  on  the  1st  day  of  May,  in  the  year 
1901,  in  the  county  aforesaid  [Muscogee], 
did  then  and  there  unlawfully,  in  violation 
of  law,  practice  dentistry  for  a  reward,  the 
said  B.  J.  Herring  not  having  obtained  a 
license  from  a  board  of  dental  examiners, 
duly  appointed  and  authorized,  under  the 
provisions  of  law,  to  issue  license,  and  the 
said  B.  J.  Herring  not  having  registered  his 
license  with  the  clerk  of  the  superior  court 
of  said  county,  contrary  to  the  laws,**  etc 
On  arralgntnent  the  accused  filed  a  demur- 
rer to  the  indictment  on  the  grounds  (1)  that 
the  facts  charged  did  not  constitute  any 
crime  against  the  laws  of  this  state;  (2)  that 
the  acts  charged  are  not  sufficient  to  charge 
the  defendant  with  a  violation  of  any  penal 
law  ot  this  state;  (3)  because  it  is- not  made 
a  crime  to  fail  to  register  with  the  derk  of 
the  superior  court;  (4)  because  it  is  nowhere 
alleged  that  the  defendant  did  not  have  the 
lawful  right  to  practice  dentistry  in  this 
state;  (5)  because  the  act  of  the  general 
assembly  on  which  the  indictment  was 
founded  Is  unconstitutional  because  that  act 
contains  more  than  one  subject-matter  and 
matter  different  from  that  expressed  In  the 
title;  and  (6)  that  the  act  is  unconstitutional 
because  it  attempts  to  enact  class  legisla- 
tion. This  demurrer  was  overruled,  and  to 
the  Judgment  overruling  same  the  defendant 
filed  exceptions  pendente  Ute.  The  case  pro- 
ceeded to  trial,  and  the  defendant  was  found 
guilty.  He  subsequently  submitted  a  motion 
for  a  new  trial,  which  was  overruled,  and 
he  excepted  to  the  Judgment  overruling  same. 

In  his  bill  of  exceptions  the  plaintiff  in 
error  specifically  assigns  as  error  the  Judg- 
ment overruling  his  demurrer,  and  inasmuch 
as,  in  our  opinion,  the  trial  Judge  erred  in 
not  sustaining  the  demurrer,  and  a  reversal 
of  the  Judgment  must  result,  an  adjudica* 
tion  of  the  errors  assigned  in  the  motion  toe 
new  trial  becomes  unnecessary.  By  an  ex- 
amination of  the  grounds  set  out  in  the  de- 
murrer, it  will  be  seen  that  the  objections 
to  the  bill  of  Indictment  were  twofold,— one 
class  of  these  referred  to  the  sufficiency  of 
the  indictment;  the  other  to  the  constitu- 
tionality of  the  act  on  which  the  Indictment 
if  good,  must  rest  It  is  not  permissible  to 
pass  upon  the  question  of  the  constltutlcm- 
ality  of  a  legislative  enactment  which  la 
raised  on  an  indictment  which  in  law  char- 
ges no  offense.  Hence,  as  (for  the  reascms 
hereinafter  given)  we  have  arrived  at  the 
conclusion  that  the  acts  which,  in  the  in- 
dictment preferred  against  the  accused.  It  Is 
alleged  that  he  did,  do  not  under  the  pro- 
visions of  the  act  In  question,  charge  him 
with  any  violation  of  law,  the  validity  or  In- 
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yalidftj  of  the  act  upon  which  It  la  founded 
will  not  be  considered.  This  court  wUl  not 
presume  that  the  general  assembly  has  en- 
acted an  unconstitutional  law,  and  it  will 
only  so  declare  when  It  is  clearly  shown  that 
an  act  Is  in  Tiolation  of  some  particular  pro- 
vision of  the  organic  law;  and  if,  for  any 
reason,  an  indictment  which  seeks  to  charge 
a  violation  of  the  terms  of  a  particular  act 
cannot  be  sustained  for  the  want  of  essen- 
tial averments,  all  Inquiry  touching  the  va- 
lidity of  such  act  is  precluded.  Therefore 
the  discussion  and  determination  of  the  ques- 
tions raised  by  the  demurrer  will  be  con- 
fined to  the  sufficiency  of  the  indictment  un- 
der the  act  We  do  not  understand  that  the 
bill  of  Indictment  In  the  present  case  under- 
took to  charge  the  accused  with  a  misde- 
meanor in  having  failed  to  register  his  license 
with  the  clerk  of  the  superior  court,  nor  do 
we  understand  that  such  a  failure  is  tnade  a 
misdemeanor  by  the  terms  of  the  act  On 
the  contrary,  the  penalty  prescribed  for  such 
failure  is,  by  the  express  terms  of  the  act, 
forfeiture  of  the  license.  We  may  regard 
the  allegation  In  the  indictment  that  the  ac- 
cused did  not  have  his  license  registered  as 
surplusage,  which  did  not  affect  the  distinct 
charge  made  that  the  accused  was  guilty  of 
a  misdemeanor,  in  that  he  did  unlawfully 
practice  dentistry  for  a  reward  without  hav- 
ing obtained  a  license  so  to  do.  The  act 
which  the  accused  Is  alleged  to  have  vio- 
lated Is  entitled  "An  act  to  establish  a  board 
of  dental  examiners,  prescribe  Its  powers  and 
duties,  and  to  regulate  dentistry  and  the 
practice  thereof,"  etc  Laws  1897,  p.  119. 
The  first  section  of  that  act  Is  as  follows: 
"Be  it  enacted  by.  the  general  assembly  of 
the  state  of  Georgia,  and  It  Is  hereby  en- 
acted by  authority  of  the  same,  that  it  shall 
be  unlawful  for  any  person  to  engage  in  the 
practice  of  dentistry  in  the  state  of  Georgia 
unless  said  person  shall  have  obtained  a 
license  from  a  board  of  dental  examiners, 
duly  authorized  and  appointed  under  the  pro- 
visions of  this  act  to  issue  licenses:  provided, 
that  this  act  shall  not  affect  the  right  un- 
der the  laws  of  Georgia  of  dentists  to  prac> 
tlce  dentistry  who  have  lawful  right  to  prac- 
tice dentistry  at  the  time  of  the  passage  of 
this  act"  The  indictment  charges  that  the 
accused  did  on  a  named  day  "unlawfully,  in 
violation  of  law,  practice  dentistry  for  a  ro: 
ward,"  he  not  having  obtained  a  license  from 
a  board  of  dental  examiners  duly  appointed 
and  authorized,  under  the  provisions  of  law, 
to  issue  licenses.  It  is  contended  on  the  part 
of  the  accused  that  the  allegations,  made  do 
not  of  themselves  show  that  the  accused  has 
violated  this  law;  that  for  the  Indictment  to 
have  charged  an  offense,  under  the  terms  of 
this  act  it  should  have  been  further  alleged 
that  the  accused  did  not  have  the  right  to 
practice  dentistry  at  the  time  of  the  passage 
of  the  act  This  contention  raises  an  impor- 
tant question,   and,   under  ,  the  authorities 


which  we  have  consulted,  it  seems  to  be  one 
not  entirely  free  of  difficulty  in  its  solution. 
It  is  a  general  rule  that  the  allegations  of 
fact  made  in  the  body  of  an  indictment  in 
order  to  constitute  an  offense,  must  allege 
that  the  accused  did  all  of  those  acts  which 
the  statute  prescribes  shall  be  a  crime  if 
done;  and  it  is  also  a  general  rule  that  If 
all  the  facts  which  are  charged  in  tl^e  indict- 
ment be  true,  and  yet  the  accused  can  be 
guiltless,  the  Indictment  is  bad. 

These  general  rules  are,  however.  In  effect, 
qualified  in  certain  instances;  and  it  is  con- 
tended on  the  part  of  the  state  that  It  was 
not  necessary  that  the  indictment  should  neg- 
ative the  proviso  In  the  first  section  of  the 
act  but  that  the  qualification  made  by  the 
proviso,  that  persons  who  were  practicing 
dentistry  at  the  time  o(f  its  passage  were  not 
required  to  procure  a  license,  was  a  matter 
of  defense,  to  be  urged  by  plea  and  proof, 
and  a  niunber  of  authorities  have  been  cited 
which  it  is  claimed  support  that  contention. 
Mr.  Bishop,  in  his  work  on  Criminal  Proced- 
ure (volume  1,  S  631),  discussing  the  rule  as 
to 'what  exceptions  in  the  statute  an  indict- 
ment must  negative,  says  that  the  principle 
is  that  the  indictment  must  show  a  prima 
fade  case  against  the  defendant  and,  where 
the  statute  has  exceptions,  provisos,  and  the 
like,  the  Indictment  must  aver  the  contrary 
of  those,  the  negative  whereof  constituted 
an  affirmative  element  in  the  offense,  but  it 
may  be  silent  as  to  those  which  are  merely 
available  in  defense.  This  author  further 
says  in  the  same  section:  "But  the  question 
whether  a  particular  exception  or  proviso  is 
of  the  one  dass  or  the  other  depends  largely 
upon  how  the  statutory  words  are  arranged." 
In  endeavoring  to  ascertain  whether  the  pro- 
viso in  the  first  section  of  this  act  under  con- 
sideration contains  matter  which  is  merely 
available  as  defense,  or  whether  it  consti- 
tutes an  affirmative  element  of  the  offense 
made  by  this  act  certain  well-established 
rules  must  be  consulted.  Mr.  Chitty,  in  the 
first  volume  of  his  Criminal  Law  (sections 
283a-284),  says:  "When  a  statute  contains 
provisos  and  exceptions  in  distinct  clauses, 
it  is  not  necessary  to  state  in  the  indictment 
that  the  defendant  does  not  come  within  the 
exceptions,  or  to  negative  the  provisos  It 
contains.  Nor  is  it  even  necessary  to  allege 
that  be  is  not  within  the  benefit  of  its  pro- 
visos, though  the  purview  should  expressly 
notice  them,  as  by  saying  that  none  shall  do 
the  act  prohibited,  except  in  eases  therein- 
after excepted.  But  these  are  matters  of  de- 
fense, which  the  prosecutor  need  not  antici- 
pate, but  which  are  more  properly  to  come 
from  the  prisoner.  On  the  contrary,  if  the 
exceptions  themselves  are  stated  in  the  enact- 
ing clause,  it  will  be  necessary  to  negative 
them.  In  order  that  the  description  of  the 
crime  may  in  all  respects  correspond  with 
the  statute."  This  eminent  writer,  it  will 
be  seen,  in  so  far  aa  has  been  quoted,  rests 
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the  neoeflsItT  of  pleadliig  pfroYlsot  and  exceih 
tloDB  (m  the  determhiation  of  the  qnestloii 
whether  much  pfrovtooe  and  exceptions  are 
oontained  In  distinct  datwes  of  the  statute,  or 
whether  In  the  enacting  clause.  Bir.  Bishop, 
in  Ms  work  dted  above  (section  696),  nar- 
TOWS  the  distinction  to  this  legal  proposition: 
*The  negatlye  of  all  exceptions  in  the  enact- 
ing clause  should  be  averred,  unless  they  are 
aoch  in  f(»m  and  substance  that  an  affirma- 
tive offense  will  appear  without'*  He  fol- 
lows this  with  two  other  principles,  namely: 
''Where  the  negative  is  descriptive  of  the  of- 
fense, it  mui»t  be  alleged  in  the  indictment;" 
and  that,  '^whatever  be  the  location  of  the 
different  provisions  of  a  statute,  an  indict* 
ment  on  it,  as  on  the  common  law,  must  aver 
all  negatives  necessary  to  show  affirmatively 
an  offense."  Mr.  Wharton,  in  his  work  on 
Qriminal  Practice  and  Procedure  (section 
288),  in  considering  this  subject  in  the  light  of 
a  number  of  adjudicated  cases,  says  that 
when  provisos  and  exceptions  are  not  so  ex- 
pressed in  the  statute  as  to  be  incorpcnrated 
in  the  deflnltion  of  the  offense,  it  is  not  nee* 
essary  to  state  in  the  indictment  that  the  de- 
fendant does  not  come  within  the  exceptions, 
or  to  negative  the  statutory  provisos.  In  sec- 
tion 288  the  same  author  says:  "But  wh«re 
a  proviso  adds  a  qualiUcation  to  the  enact* 
ment,  so  as  to  bring  a  case  within  it  which 
but  for  the  proviso  would  be  without  the 
statute,  the  indictment  must  show  the  case 
to  be  within  the  provisa"  This  rule  he  de- 
duces ftom  a  long  line  of  authorities.  We 
have  referred  to  the  text  of  these  leading 
authors  for  the  purpose  of  ascertaining  the 
rules  which  should  be  applied  in  determining 
the  question  made.  The  rules  quoted  are 
of  Bnglish  origin,  and  some  of  them  are  al- 
most purely  technical;  but  although  techni- 
cal they  are  nevertheless  established  rules, 
and  have  been  recognized  by  this  court  As 
an  instance,  in  the  case  of  Williams  v.  State, 
89  Ga.  483,  15  &  B.  652,  it  was  ruled  that 
generally  it  was  not  necessary  for  the  indict* 
ment  to  negative  any  of  the  exceptions  con- 
tained in  the  statute,  "such  exceptions  not 
betDg  inserted  in  the  enacting  clause  which 
defines  and  describes  the  offense." 

Without  any  intention  of  detracting  from 
the  force  of  these  rules,  they  must,  we  think, 
be  applied  in  connection  with  another  rule 
of  primary  importance  In  the  interpretation 
of  statutes,  and  that  is  to  ascertain  wheth- 
er the  legislative  body  which  enacted  the 
law  intended  by  the  enacting  clause  and 
the  proviso  to  create  a  general  offense,  or 
an  offense  limited  to  a  particular  class  of 
persons.  Mr.  Wharton,  in  his  work  above 
cited  (section  241),  gives  an  Illustration 
which  seems  to  be  iKiinted  and  apt  on  this 
particular  branch  of  the  question,  as  fol- 
lows: The  sale  of  alcohol  is  prohibited  by 
a  sweeping  section  of  an  act  In  a  subse- 
quent section  of  the  same  act  alcohol  is  ex- 
cepted for  medldnai  purposes.    Here^   he 


says,  the  very  structovs  of  the  statute  shows 
the  intent  of  the  lawmakers  was  to  make  the 
sale  of  alcohol  a  crime  by  the  statute.  But, 
in  an  act  declaring  that  none  but  licensed 
persons  shall  sell  alcohol,  a  general  crime 
Is  not  created.  The  effect  of  the  latter  act 
is  to  declare  that  if  certain  persons  do  ob- 
tain things  they  shall  be  liable  to  Indict- 
ment In  the  last  sentence  named  this  an- 
ther says  ''that  it  must  be  averred  that  the 
defendant  was  in  the  class  named";  and  he 
declares  that  the  test  is  practically  this: 
"Is  it  the  scope  of  the  statute  to  create  a 
general  offense,  or  an  ottense  limited  to  a 
particular  class  of  persons  or  ccmditionst 
In  other  words,  is  it  intended  to  impose  the 
stamp  of  criminality  on  an  entire  class  of 
actions,  or  upon  only  such  actions  of  that 
class  as  are  committed  by  particular  per- 
sons or  in  a  particular  way?  In  the  latter 
case,  the  defendant  must  be  declared  to  be 
within  the  class;  in  the  former  case,  this 
is  not  necessary.  *  *  *  Of  course,  the 
question  thus  involved,  whether  a  crime  Is 
general  or  limited  to  particular  persons,  may 
be  deteimined  otherwise  than  by  the  struc- 
ture of  the  statute.  If  it  be  dear  that  an 
act  is  only  to  become  a  crime  when  execut- 
ed by  particular  persons  of  a  particular 
class,  or  under  particular  condltiona,  then 
this  class  or  those  conditions  must  be  set 
out  in  the  indictment,  no  matter  in  what 
part  of  the  statute  they  may  be  expressed." 
This  reasoning  seems  to  be  sound,  affording 
a  practical  and  reasonable  conclusion,  name- 
ly: If,  by  the  xwords  of  a  statute,  particular 
acts  done  are  declared  to  be  a  crime  toit 
which  punishment  is  provided,  the  offense 
created  is  general  and  applicable  to  all,  and 
an  indictment  which  sets  out  the  (tffense  in 
the  language  of  the  statute  is  sufficient, 
notwithstanding  there  may  be  matters  found 
in  the  body  of  the  statute  elsewhere  which 
provide  that  a  given  class  of  persons,  or 
persons  with  certain  qualifications,  shall  not 
be  convicted  of  that  offense,  or  that  certain 
existing  conditions  may  be  a  Justification 
for  doing  the  act  set  out  in  the  statute. 
In  such  a  case  the  offense  Is  a  complete 
one  as  it  stands  stated,  and  it  is  not  neces- 
sary in  framing  the  indictment  to  negative 
the  conditions  under  which  the  force  of  the 
statute  may  be  avoided.  These  are  matters 
of  plea  and  defense  to  a  general  statutory 
crime.  If,  however,  by  the  terms  of  a  stat- 
ute, the  doing  of  an  act  by  a  particular 
class  of  persons,  or  persons  without  certain 
qualifications,  is  declared  to  be  a  criminal 
offense,  then  the  offense  is  not  general.  It 
does  not  apply  to  all,  but  is  restricted  to  the 
class  or  ccmdition  of  persons  who  may  not 
lawfully  do  the  act  In  such  a  case  the 
acts  done  amount  to  an  (^ense  only  when 
done  by  particular  persons,  and  In  an  in- 
dictment charging  the  c^ense  it  is  absolute- 
ly essential  that  facts  should  be  set  forth 
which  clearly  aver  that  the  oommlssion  of 
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the  acts  by  the  person  charged  is  an  offense 
against  the  lnw.  In  the  case  of  Blklns  ▼. 
State,  18  Ga.  435,  this  conrt  had  under  con- 
sideration the  question  whether  or  not  it 
was  necessary  in  an  indictment  to  negatlTo 
the  exception  wliich  was  found  In  a  gen- 
eral statute  declaring  that  if  any  person 
should  retail  liquors  without  a  license,  ex- 
cept in  certain  corporate  towns,  he  should 
be  guilty,  etc  Judge  Nisbet,  who  deliv- 
ered the  opinion  of  this  court,  said:  ''Our 
criminal  pleadings  are  reduced  to  great  sim- 
plicity. Yet  neither  the  law  nor  the  prac- 
tice of  our  courts  haye  dispensed  with  the 
rule  that  an  Indictment  must  in  its  ayer- 
ments  bring  the  accused  within  the  opera- 
tion of  the  law  for  a  yiolatlon  of  which  he 
Is  put  on  trial.  It  must  make  a  case  upon 
which,  if  proven,  the  court  would  be  enabled 
to  adjudge  the  defendant  guilty  of  a  crhne. 

•  •  •  From  the  structure  of  the  section 
which  creates  this  offense  there  can  be  no 
proper  description  of  It,  without  averments 
which  will  deny  to  the  defendant  protec- 
tion under  Its  exception.  They  are  not 
made  in  subsequent  and  independent  sec- 
tions, or  by  provisos  which  set  forth  a 
ground  of  excuse  or  Justification.  They  are 
Inherent  In  the  body  of  the  definition  of  the 
offense,  and  cannot  be  separated  from  It 

*  *  •  Every  allegation  In  this  indictment 
may  be  true,  and  yet  the  plaintiff  In  error 
be  guiltless  of  any  violation  of  the  law; 
for  the  facts  stated  do  not  necessarily  con- 
stitute an  offense  by  the  law.  It  was  nee* 
essary,  therefore,  for  the  indictment  to  have 
negatived  the  fact  that  the  defendant  was 
within  the  exceptions,  or  In  some  other  form 
(and  as  to  that  this  court  would  not  be 
strict  or  technical)  brought  him  within  the 
purview  of  the  statute.  Not  having  done 
this.  It  Is,  in  our  Judgment,  defective  in  a 
vital  particular." 

Now,  we  find  that  the  act  on  which  the 
Indictment  in  this  case  was  founded  in  Its 
first  section  simply  undertakes  to  define 
when  the  practice  of  dentistry  shall  be  made 
penal  in  this  state.  That  section  declares 
that  It  shall  be  unlawful  for  any  person  to 
engage  In  the  practice  of  dentistry  who  shall 
not  have  obtained  a  license,  and  provides 
that  this  act  shall  not  affect  the  right  un- 


der the  laws  of  Georgia,  of  those  dentists 
who  had  the  lavrful  right  to  practice  thetar 
profession  at  the  time  of  the  passage  of 
the  act.  No  punishment  is  in  this  section 
undertaken  to  be  imposed.  Acts  which  con- 
stitute the  crime  ar^  simply  defined.  They 
are  that  all  persons  who  practice  dentistry 
shall  have  a  certain  license,  provided  that 
the  right  of  one  who  was  engaged  in  that 
practice  at  the  time  this  act  was  passed 
should  not  be  affected.  Hence  it  is  not  a 
fair  interpretation  of  this  act  to  declare  that 
the  iHractice  of  dentistry  without  the  license 
provided  for  therein  Is  a  crime.  It  t^as  not 
the  intention  of  the  general  assembly,  as 
expressed  by  this  first  section,  that  the  prac- 
tice of  dentistry  should  be  a  crime  as  to  all 
persons  when  carried  on  without  a  license. 
On  the  contrary,  the  effect  of  the  proviso 
is  that  the  very  acts  which  should  after  the 
imssage  of  the  act  constitute  a  crime  as  to 
some  persons  should  not  constitute  a  crime 
as  to  others.  The  whole  section  deals  with 
the  definition  of  the  offense  which  was  then 
created.  The  punishment  for  the  offense 
is  found  in  the  ninth  section  of  the  act 
It  is  there  declared  that  any  person  who,  In 
violation  of  the  provisions  of  this  act  shall 
practice  dentistry,  etc.,  shall  be  guilty  of  a 
misdemeanor,  and  punished  In  a  particular 
way.  The  proviso  declaring  that  the  rights 
oi  those  who  were  practicing  dentistry  at 
the  time  of  the  passage  of  the  act  should 
not  be  affected  by  its  provisions  was  Just 
as  much  a  provision  of  the  act  as  that  por- 
tion of  section  first  which  declares  that  the 
practice  of  dentistry  vdthout  a  license  shall 
be  unlawfuL  They  are  to  be  taken  to- 
gether, and  It  Is  clear,  even  under  the  con- 
lilderation  of  the  rules  heretofore  referred 
to,  that  It  was  the  Intuition  of  the  legisla- 
ture that  certain  acts  of  a  particular  das? 
of  persons  should  not  constitute  an  offense. 
So  defining  this  statute,  it  is  necessary,  in 
our  opinion,  that  an  Indictment  under  Its 
provisions.  In  order  to  charge  an  offense, 
should  aver  that  the  person  accused  was  not 
engaged  In  the  practice  of  dentistry  at  the 
time  of  the  passage  of  the  act 

Hence  the  Judgment  of  the  court  below  In 
overruling  the  demurrer  must  be  reversed. 
All  the  Justices  concurring. 
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T.  SUMMBROUR. 
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MFG.  00. 


(Sapreme  Court  of  Georgia.    Not.  8,  1901.) 

BUBSCRIPTION-UABILITT  OF  PARTIB6  TUBRB- 

TO— FORMATION   OP  CORPORATION— 

PLBADING— AMENDMENT. 

1.  When,  in  pnrBuance  of  a  contract  entered 
into  between  two  persons,  in  wliicli  one  of  them 
subscribes  money  for  the  purpose  of  building  a 
factory,  and  the  other  agrees  to  construct  such 
factory  when  a  certain  amount  shall  have  been 
subscribed,  and  it  is  further  asreed  that  when 
this  is  done  subscribers  shall  nave  themselyes 
incorporated  into  a  company  for  the  purpose 
of  operating  the  factory,  the  liability  of  the 
subscribers  on  their  subscriptions  is,  in  the  first 
instance,  to  the  person  agreeing  to  construct 
the  factory;  but  after  the  corporation  is  form- 
ed such  liability  is  to  the  corporation  only,  and 
it  becomes  liable,  to  the  extent  of  the  unpaid 
subscriptions,  to  the  person  who  agreed  to  build 
the  factory. 

2.  Though  an  amendment  making  entirely 
new  parties  plaintiff  may  have  been  improperly 
allowed,  yet,  if  allowed  without  objection  from 
the  defendant,  the  suit  can  proceed  in  the  name 
of  the  new  plaintiffs;  and,  if  a  liability  to  them 
is  established,  a  recovery  can  be  had. 

3.  The  mere  fact  that  a  plaintiff  in  his  plead- 
ings declares  his  intention  of  suing  for  the  use 
of  a  third  person  does  not  raise  any  question 
as  to  the  liability  either  of  the  plaintiff  or  of 
the  defendant  to  such  third  person.  The  words 
declaring  an  intention  to  use  the  recoyery  for 
the  benefit  of  another  are,  as  to  the  defendant, 
harmless  surplusage.  He  is  not  concerned  in 
what  disposition  is  to  be  made  of  the  recoTery. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Milton  county; 
Geo.  F.  Gober,  Judge. 

Action  by  the  Chicago  Building  &  Manu- 
facturing Company  against  H.  H.  Summer- 
our.  The  Norcross  Butter  &  Cheese  Manu- 
facturing Company  was  substituted  as  plain- 
tiff. Demurrer  to  complaint  sustained,  and 
plaintiff  brings  error.    Reversed. 

H.  L.  Patterson,  for  plaintiff  in  error.  B. 
F.  Simpson,  T.  L.  Lewis,  and  E.  Faw,  for  de- 
fendant in  e/ror. 


COBB,  J.  This  was  a  suit  originally 
brought  In  the  Justice's  court  by  the  Chicago 
Building  &  Manufacturing  Company  against 
H.  H.  Summerour  to  recover  ftom  the  defend- 
ant a  sum  subscribed  by  him  for  the  purpose 
of  building  a  butter  and  cheese  factory  at 
Norcross,  Ga.  The  case  was  by  consent  ap- 
pealed to  the  superior  court  Attached  to  the 
summons  was  a  copy  of  a  contract  entered 
into  by  the  plaintiff  company  with  the  defend- 
ant and  his  associates.  From  this  contract  it 
appeared  that  these  persons  had  subscribed  a 
certain  sum  of  money  for  the  purpose  of 
building  a  butter  and  cheese  factory  at  the 
place  named,  and  that  they  had  agreed,  when 
the  entire  amount  necessary  for  the  purpose 
indicated  had  been  subscribed,  to  incorporate 
themselves  under  the  laws  of  this  state.  The 
defendant  filed  a  plea  setting  up  that  the  sub- 
scribers to  the  stock  had  been  incorporated 
pursuant  to  the  contract  under  the  name  and 


style  of  the  Norcross  Butter  ft  Cbeese  Manu- 
facturing Company,  and  that  after  their  in- 
corporation the  plalntifTs  right  of  action  for 
unpaid  subscriptions  must  be  asserted  against 
the  incorporated  company.  The  plaintiff 
thereupon  offered  to  amend  the  original  smn- 
mona  by  taiserting  the  name  of  the  Norcross 
Butter  &  Cheese  Manufacturing  Company  as 
plaintiff,  suing  for  the  use  of  the  Chicago 
Building  &  Manufacturing  Company.  This 
amendment  was  allowed,  without  objection 
from  the  defendant  ao  far  as  appears  from 
the  record.  The  defendant  then  demurred  to 
the  summons  as  amended,  upon  the  grounds 
that  no  cause  of  action  was  set  forth;  that 
if  the  plaintiff  had  any  cause  of  action  at  all, 
it  was  against  the  Norcross  Butter  &  Cheese 
Manufacturing  Company;  and  that,  not  hav- 
ing established  any  debt  or  claim  against  the 
Norcross  Company,  it  could  not  proceed  in 
its  name  against  the  defendant  to  collect 
any  sum  that  may  be  duesuch  company.  The 
court  sustained  this  demurrer  and  dismissed 
the  case,  and  this  ruling  is  assigned  as  er- 
ror by  the  Norcross  Butter  &•  Cheese  Manu- 
facturing Company. 

Under  the  contract  attached  to  the  sum- 
mons, the  defendant  was  originally  liable  to 
the  Chicago  Building  St  Manufacturing  Com- 
pany for  the  amount  of  his  subscription.  As 
soon,  however,  as  the  subscribers  were  incor- 
porated pursuant  to  the  contract  the  liability 
of  the  defendant  was  shifted  to  the  new  com- 
pany, and  this  corporation  became  liable  to 
the  Chicago  Building  &  Manufacturing  Com- 
pany for  the  amount  of  the  unpaid  subscrip- 
tions. In  other  words,  after  the  incorpora- 
tion of  the  new  company  the  liability  of  the 
subscribers  to  the  Chicago  Company  ceased, 
and  the  only  recourse  of  this  co^^)any  was 
upon  the  corporation  which  the  subscribers 
had  formed.  Such  was  the  opinion  of  this 
court  as  to  the  respective  liabilities  of  the 
parties  to  a  -similar  contract  in  the  case  of 
Chicago  Bldg.  &  Mfg.  Ca  v.  Talbottcm 
Creamery  &  Mfg.  Co.,  106  Ga.  84,  89,  31  S. 
B.  809.  It  is  enUrely  probable  that  If  the 
proper  objection  had  been  made  by  the  de- 
fendant to  the  allowance  of  the  amendment 
to  the  summons,  such  amendment  should 
have  been  rejected.  The  amendment  made  a 
complete  change  of  parties  plaintiff,  and  con- 
verted the  suit  into  one  in  which  a  diff^ent 
party  was  seeking  to  enforce  a  liability  to  It 
though  growing  out  of  the  same  contract 
which  was  sought  to  be  enforced  In  the  first 
instance.  But,  be  this  as  it  may,  no  objection 
whatever  was  made  to  the  allowance  of  the 
amendment,  and  we  are  called  upon  to  de- 
cide simply  whether  the  demurrers  to  the 
summons  as  amended  were  well  taken.  We 
are  of  opinion  that  they  were  not  In  fram- 
ing these  demurrers  the  defendant  seems  not 
to  have  apprehended  the  radical  change 
which  had  been  made  ha  the  cause  of  action 
by  the  amendment  The  original  plaintiff 
was  entirely  eliminated,  and  the  question  of 
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the  liability  of  tbe  Norcrost  Gompany  to  It 
was  entirely  Immaterial.  The  sole  qnestlon 
to  be  considered  was,  did  the  stmimons  as 
amended  state  a  liability  on  the  part  of  the 
defendant  to  the  Norcross  Bntter  &  Cheese 
Manufacturing  Company?  Such  a  liability 
Is  shown  when  the  contract  attached  to  the 
summons  is  considered  in  the  light  of  the  al- 
legations In  the  amendment,  from  which  it 
can  be  inferred  that  the  subscribers  had  been 
incorporated  pursuant  to  the  contract,  and 
that  the  name  of  this  corporation  was  the 
Norcross  Butter  &  Cheese  Manufacturing 
Company.  The  suit,  therefore,  is  to  be  treat- 
ed as  if  originally  brought  by  this  latter  com- 
pany; and,  so  treating  it,  it  was  not  subject  to 
the  objections  set  up  in  the  demurrers.  Nor 
did  the  circumstance  that  the  suit  was  pro- 
ceeding In  the  name  of  the  Norcross  Company 
for  the  use  of  the  original  plaintiff  present 
any  sufficient  reason  why  the  suit  should  have 
been  dismissed.  Any  plaintiff  may,  at  his  op- 
tion, provided  so  doing  does  not  prejudice  any 
defense  which  the  defendant  may  have  had, 
declare  his  intention  to  recover  for  the  benefit 
of  any  other  person.  Buffington  v.  Blackwell, 
52  Ga.  129, 130;  Railroad  Co.  v.  Bedell,  88  Ga. 
591.  15  S.  E.  676;  Terrell  v.  Stevenson,  97  Ga. 
572. 25  S.  E.  362.  But,  Irrespective  of  the  right 
of  such  third  person  after  recovery  to  enforce 
such  a  declaration  of  intention,  it  Is  certainly 
a  matter  about  which  ordinarily  a  defendant 
will  not  be  allowed  to  complain. '  The  liability 
of  the  defendant  to  the  person  for  whose 
benefit  the  recovery  is  sought  Is  not  in  any 
wtiy  Involved  In  an  action  of  the  nature  of 
the  one  Instituted  In  the  present  case.  It  is 
a  matter  of  no  concern  to  the  defendant  what 
becomes  of  the  money  which  he  owes  the 
plaintiff  after  It  Is  recovered.  As  to  him,  the 
words  **for  use,'*  etc.,  are  generally  mere  sur- 
plusage. Burke  v.  Steel,  40  Ga.  217;  Cross 
V.  Johnson,  65  Ga.  717. 

Judgment  reversed.     All  the  Justices  con- 
curring. 


(lU  Ga.  77) 


PENNY  T.  STATE. 


(Supreme  Court  of  Georgia.    Nor.  6»  1901.) 

ASSAULT-INSTRUCTIONS. 
Not  only  should  the  charge  requested  have 
been  given,  but  a  new  trial  should  have  been 

f ranted  because  the  verdict  was  without  evi- 
ence  to  support  it. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd  county; 
John  H.  Reece,  Judge. 

Burt  Penny  was  convicted  of  assault,  and 
brings  error.    Reversed. 

John  W.  Bale,  for  plahitlff  in  error.  Moses 
Wright,  BoL  Gen.,  for  the  State. 

LITTLB,  J.  Burt  Penny  was  Indicted  for 
an  assault,  and  it  was  charged  against  him 
tbat  h^  did  attempt  to  commit  a  violent  in- 


jury upon  one  J.  01  Smalley.  On  the  trial  of 
the  case  the  following  facts  were  shown: 
On  a  certain  night  in  February,  1901,  between 
7  and  8  o'clock,  three  men  drove  up  in  a 
buggy  and  stopped  In  front  of  Smalley's 
house.  One  of  these  (Penny)  got  out  of  the 
buggy,  went  to  the  house,  and  knocked  at  the 
door.  He  replied  to  an  inquiry  made  by  one' 
of  Smalley's  daughters  at  the  door,  and  who 
asked  him  what  he  wanted:  "I  want  a 
drink  of  water,  by  God!"  He  was  then  di- 
rected to  go  away.  About  that  time  Smalley 
.  came  to  the  door  and  told  Penny  to  go  away, 
and,  on  his  failure  to  do  so,  Smalley  pushed 
Penny  off  the  steps  and  out  of  the  gate. 
Penny,  after  getting  outside  the  gate,  was  dis- 
covered by  a  witness  to  have  a  rock  in  each 
hand,  and  he  (Penny)  then  made  the  re- 
mark: "You  girls  get  out  of  the  way.  I 
don't  want  to  hurt  you;"  adding  that  the  old 
man  was  the  one  he  was  after,  and  using  in 
connection  with  his  reference  to  Smalley  very 
Indecent  and  reprehensible  language.  Penny 
did  not  throw  the  rocks,  nor  did  he  make  any 
attempt  to  throw  them.  No  one  saw  him 
when  he  picked  them  up.  The  jury,  under 
the  charge  of  the  court,  returned  a  verdict  of 
guilty,  and  the  defendant  made  a  motion  for 
a  new  trial  on  the  ground  that  the  verdict 
was  contrary  to  law,  and  without  evidence  to 
support  it  The  motion  being  overruled,  the 
defendant  excepted.  An  amendment  to  the 
motion  alleges  further  error  In  the  refusal  of 
the  Judge  to  direct  a  verdict  of  not  guilty, 
and  In  refusing  to  charge  the  following  writ- 
ten request:  "A  mere  preparation  to  com- 
mit a  violent  injury  upon  the  person  of  an- 
other, or  a  mere  threat  to  do  so,  unaccom- 
penled  by  physical  effort  to  do  so,  win  not 
Justify  a  conviction  for  an  assault  Mere 
words  or  threats,  unaccompanied  by  some 
physical  effort  to  commit  a  violent  Injury 
upon  the  person  of  another,  will  not  Justify 
a  conviction  for  an  assault"  While  we  are 
not  prepared  to  say  that  a  refusal  to  direct 
a  verdict  In  a  criminal  case  is  under  any 
circumstances  erroneous,  we  are  clearly  of 
the  opinion  tbat  the  trial  Judge  erred  in  re- 
fusing to  give  In  charge  to  the  Jury  the  prin- 
ciple of  law  requested;  it  being  both  sound 
and  applicable  to  the  facts  of  the  case.  We 
are  further  of  opinion  that  he  erred  in  over- 
ruling the  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  without  evidence 
to  support  It  There  was  no  evidence  of  any 
kind  or  character  that  the  defendant  attempt 
ed  to  commit  a  violent  injury  on  the  person 
of  Smalley.  The  defendant's  conduct  on  that 
occasion,  if  the  evidence  be  true,  merited 
punishment  and  afforded  sufficient  ground  for 
his  prosecution  on  another  and  distinct  crim- 
inal charge;  but  we  cannot  because  of  tbat 
sanction  this  verdict  The  evidence  does  not 
show  that  Penny  struck  Smalley,  or  that  he 
attempted  to  do  so.  While  he  had  rocks  In 
his  hands,  he  did  not  throw  nor  otherwise  at- 
tempt to  use  them  on  the  person  of  Smalley. 
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Whaterer  else  the  defendant  may  hare  been 
guilty  of  under  the  eyldence,  certainly  no 
portion  of  it  shows  tliat  he  was  guilty  of  an 
assault  See  Brown  y.  State,  96  Ga.  481*  20 
S.  B.  4S6.  A  new  trial  should  have  been 
granted. 

Judgment  rerersed.    All  the  Justices  con- 
curring. 


(U4  Oa.  76) 

WALTHOUB  T.  STATB. 

(Supreme  Court  of  Georgia.    Not.  6,  1001.) 

LAUCBNY— INDICTMBNT-DBSCRIPTION  OF 
STOLEN  PROPORTT. 

A  bill  of  indictment,  charging  one  with 
simple  larceny,  in  which  the  property  alleged 
to  hare  been  stolen,  as  therein  set  out  was  a 
lot  of  cord  wood,"  of  a  stated  value,  belonging 
to  named  persons,  ihould  haye  been  quashed 
on  demurrer  for  want  of  a  sufficient  description 
of  the  property  alleged  to  hare  been  stolen. 
(Syllabus  by  the  Court) 

Brror  from  city  court  of  Floyd  county;  J* 
H.  Beece,  Judge. 

John  and  Jiles  Walthour  were  Indicted  for 
larceny.  From  the  verdict  of  conviction, 
John  brings  error.    Beversed. 

O.  B.  Carpenter,  for  plaintiff  in  error.  M(^ 
ses  Wright,  SoL  Gen.,  for  the  State. 

LITTLB,  J.  John  and  Jiles  Walthour 
were  indicted  by  the  grand  Jury  of  Floyd 
county  for  the  offense  of  simple  larceny. 
On  .the  charge  thus  preferred  they  were  tried 
at  the  September  term,  1901,  of  the  city 
court  of  Floyd  county,  and  a  verdict  of 
guilty  returned  as  to  John  Walthour,  and  a 
verdict  of  not  guilty  as  to  Jiles.  The  de- 
fendants filed  a  demurrer  on  the  following 
grounds:  (1)  Because  the  cord  wood  alleged 
to  have  been  stolen  is  not  described  with  that 
certainty  required  by  law;  (2)  because  the 
Indictment  did  not  disclose  what  kind  of 
cord  wood  was  stolen;  and  (3)  because  the 
indictment  did  not  describe  the  number  of 
cords,  or  amount  of  cords,  and  did  not  charge 
the  theft  of  any  specified  number  of  cords 
of  wood,  or  of  any  specified  amount  of  wood. 
This  demurrer  was  overruled,  and  the  de- 
fendants excepted.  Walthour  also  filed  a 
motion  for  a  new  trial  on  the  general 
grounds,  which  was  heard  and  overruled  by 
the  trial  Judge,  and  the  accused  excepted  to 
the  order  overruling  his  motion.  As  we 
think  the  Judge  erred  in  not  sustaining  the 
demurrer,  it  will  not  be  necessary  to  consid- 
er the  exceptions  based  upon  the  overruling 
of  the  motion.  The  indictment  charged  the 
defendants  with  stealing  "a  lot  of  cord 
wood*'  of  the  personal  goods  of  certain  nam- 
ed persons,  ''of  the  value  of  ten  dollars,''  and 
the  sole  question  raised  by  the  demurrer  is 
whether  this  description  of  the  property  al- 
leged to  have  been  stolen  is  sufficient  to 
meet  the  requirements  of  the  law. 


When  the  sabject-matter  of  a  larceny  Is 
horses,  cows,  or  hogs,  the  Penal  Ck)de  pre- 
scribes certain  elements  of  description,  but 
in  the  case  of  other  p^sonal  cliattels  the 
rule  of  the  common  law  prevails.  Mr. 
Wharton,  in  his  work  on  Criminal  Pleading 
and  Practice,  states  the  rule  thus:  "When, 
as  in  larceny,  •  •  •  personal  chattels 
are  the  subject  of  an  offense,  they  must  be 
described  specifically  by  the  names  usually 
appropriated  to  them,  and  the  number  and 
value  of  each  species  or  particular  kind-  of 
goods  stated."  Section  206.  In  the  case  of 
Davis  V.  State,  40  Ga.  229,  Warner,  J.,  quotes 
this  principle  from  Archb.  Cr.  PL,  In  almost 
the  identical  words,  and  states  that  the  prin* 
ciple  of  the  common  law  Is  still  of  force  in 
this  state.  See,  In  this  connection.  Bap.  Lar- 
ceny, i  75;  2  Bish.  Cr.  Proc  i  699.  Bir.  Bish- 
op, in  his  work  Just  cited,  states  the  object 
of  the  description  to  be  "to  individualize  the 
transaction,  and  enable  the  court  to  see  that 
they  are.  In  law,  the  subjects  of  larceny. 
•  •  •  The  descripticm  should  be  simply 
such  as,  in  connection  with  the  other  alle- 
gations, will  afllrmatively  show  the  defend- 
ant to  be  guilty,  will  reasonably  inform  him 
of  the  instance  meant,  and  put  him  in  a  po- 
sition to  make  the  needful  preparations  to 
meet  the  charge."  See  Sanders  t.  State,  86 
Ga.  724,  12  S.  B.  1058,  where  this  author's 
rule  is  quoted  with  approval.  Mr.  Wharton, 
in  his  work  above  quoted  (section  208),  fur- 
ther says:  "There  must  be  such  certainty 
as  will  enable  the  Jury  to  say  whether  the 
chattel  proved  to  be  stolen  is  the  same  as 
that  upon  which  the  indictment  is  founded." 
Still  another  reason  given  why  the  descrip- 
tion should  be  definite^  Is  that  a  Judgment 
may  be  pleaded  in  bar  of  a  subsequent  pros- 
ecution for  the  same  offense.  12  Bhic  PL  it 
Prac.  979,  and  cases  cited. 

Webster  defines  "lot"  to  mean  **tL  great 
quantity  or  number;  a  great  deal.*'  No  de- 
scription could  be  more  indefinite  than  "& 
great  quantity"  or  "a  great  deal  of  cord 
wood."  Certainly,  the  property  alleged  to 
have  been  stolen  is  not  by  these  words  "de- 
scribed specifically."  Nor  does  this  descrip- 
tion "individualize"  the  transaction,  but,  on 
the  contrary,  it  leaves  It  indefinite.  Nor 
does  it  "reasonably  inform"  the  defendant 
of  the  instance  meant,  or  "^ut  him  in  a 
position  to  make  the  needful  preparations  to 
meet  the  charge."  What  charge  could  be 
made  more  general  than  is  embraced  In  the 
language,  "a  lot  of  cord  wood,"  in  Floyd 
county,  belonging  to  named  persons?  Sure- 
ly, such  description  did  not  give  the  defend- 
ant or  the  Jury  suy  definite  information  as 
to  what  he  was  charged  with  stealing.  The 
Indictment  should  also  so  sufficiently  idei:i- 
tlfy  the  propoty  alleged  to  have  been  stolen 
that  a  finding  thereon  could  be  pleadeA  in 
bar  of  a  subsequent  prosecution  for  the  same 
off^ise.  A  verdict  under  the  charge  In  this 
Indictment  might  not^  so  far  as  the  descrli^ 
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tlon  of  the  property  therein  described  Is  con- 
cerned, be  any  protection  to  a  subsequent 
prosecution  for  a  larceny  of  a  given  quan- 
tity of  Curd  wood.         ^ 

Being  of  opinion  that  the  Indictment  did 
not  sufficiently  identify  and  describe  the 
property  alleged  to  have  been  stolen,  so  as  to 
meet  the  requirements  of  the  law,  the  Judg- 
ment overruling  the  demurrer  la  reversed,. 
All  the  justices  ccmcurring. 


014  Qa.  86)  

PITTS  V.  8TATB. 

(Supreme  Court  of  Creorgia.    Nov.  7,  1901.) 

CRIMINAL  LAW— NBW  TRIAL— INSTRUOTIONfl— 
A8SIGNMBNT  OF  BRROR. 

■ 

1.  Taking  into  view  both  the  evidence  and  the 
statement  of  the  accused,  it  does  not  appear  that 
the  court  below  erred  in  refusing  to  sustain  the 
general  gronndB  of  the  motion  for  a  new  trial. 

2.  The  newly-disGoyered  evidence  was  not  of 
such  materially  ot  importance  as  that  the  in* 
troduction  of  it  upon  another  trial  would  prob- 
ablv  brine  about  a  different  result. 

3.  While  it  Is  much  the  better  practice  to 
charge  conceminff  the  prisoner's  statement  in 
the  language  of  the  statute,  failure  to  do  so  is 
not  cause  for  a  new  trial,  when  the  substance 
of  the  law  Is  correctly  stated,  (a)  There  is  In 
the  present  case  no  assignment  of  error  present- 
ing the  point  that  this  was  not  done. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Chatham  coun- 
ty; R.  FaUlgant,  Judge. 

Gilbert  Pitts  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  F.  Slater  and  A.  8.  Way,  for  plahitltt 
in  error.  W.  W.  Osborne,  SoL  (3en.,  for  the 
State. 

PBB  CURIAM.    Judgment  affirmed. 


(HI  Ga.  60) 


BROWN  V.  STA"TB. 


(U4  Qa.  SB) 


KELSON  V.  STATB. 


(Supreme  Court  of  Georgia.    Nov.  8,  1001.) 

CERTIORARI— BVIDBNCB. 

The  evidence  authorized  the  verdict  ren- 
dered in  the  county  court,  and  there  was  no 
error  committed  at  the  trial  whf<^h  would  have 
warraqted  the  jud^e  of  the  superior  court,  upon 
certiorari.  In  remanding  the  case  t^  the  county 
court  for  another  hearing. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  liberty  county; 
P.  E.  Seabrook,  Judge. 

George  Nelson  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Donald  Eraser  and  B.  A.  Way,  for  plaintiff 
In  error.  Livingston  Kenan,  Sol.  Gen.,  for 
the  State. 

PER  CURIAM.    Judgment  afflrined. 


(Supreme  Court  of  Georgia.    Nov.  8,  1001.) 

OARRTINO   WBAPONS— BVIDSINGS-CONSTITU- 
TIONALITT  OP  ACT. 

1.  The  provisions  of  Pen.  Code,  i  841«  which 
prohibits  the  carrying  of  concealed  weapons,  are 
sufficiently  broad  to  embrace  the  carrying  of 
such  weapons  by  a  person  within  the  limits  of 
his  own  home. 

2.  This  court  will  never  pass  upon  the  con- 
stitutionality of  an  act  of  the  general  assembly 
unless  it  blearly  appears  in  the  record  that  the 
point  was  directly  and  properly  made  in  the 
court  below,  and  distinctly  passed  on  by  the 
trial  Judge. 

3.  The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  to  grant  a  new 
trial. 

(Syllabus  fay  the  Court) 

Error  from  city  court  of  Elberton;  P.  P. 
Proffitt,  Judge. 

Joe  Brown  was  convicted  pf  carrying  con- 
cealed weapons,  and  brings  error.    Affirmed. 

I.  Van  Duzer,  for  plaintiff  in  error.  Thos. 
J.  Brown,  for  the  State. 


COBB,  J.  The  accused  was  tried  upon  an 
accusation  chiarglng  him  with  having  and 
carrying  about  his  person  a  concealed  platoL 
It  appears  from  the  evidence  that  at  the  time 
the  pistol  was  carried  in  the  manner  Just  re- 
ferred to  the  accused  was  in  his  own  home. 
The  court  charged  the  Jury  "that  a  man  has 
no  right  to  carry  a  pistol  In  the  manner  pro- 
hibited by  law  (that  is,  concealed  on  his  per- 
son), even  though  he  might  be  carrying  the 
same  for  the  purpose  of  defending  and  pro- 
tecting his  own  home,  his  person,  or  his  prop- 
erty, und  might  be  at  the  time  he  so  carried 
it  in  his  own  house  or  home."  Upon  this 
charge  theire  is  a  general  assignment  of  er- 
ror, and  it  was  argued  here  by  counsel  for 
plaintiff  in  error  that  the  charge  was  errone- 
ous for  two  reasons:  First,  because  the  stat- 
ute prohibiting  the  •  carrying  of  concealed 
weapons  did  not  apply  when  a  man  was  in 
his  own  home;  and,  second,  that,  if  the  stat- 
ute could  be  properly  so  construed,  it  was  to 
that  extent  unconstitutional.  The  statute  de- 
clares that  "any  person  having  or  carrying 
about  his  person,  unless  In  an  open  manner 
and  fully  exposed  to  view,  any  pistol  •  •  • 
shall  be  guilty  of  a  misdemeanor."  Pen. 
Code,  S  341.  The  statute  is  broad  enough  to 
embrace  any  and  all  places,  and  there  Is  noth- 
ing in  it  to  indicate  a  legislative  intent  that 
the  statute  should  not  apply  when  the  person 
carrying  the  concealed  pistol  was  at  the  time 
within  the  confines  of  his  own  home.  But  it 
is  claimed  that  the  general  assembly'  had  no 
authority,  under  the  constitution,  to  pass  an 
act  so  broad  in  .its  terms.  There  is  nothing  in 
the  record  to  indicate  that  such  a  question 
was  ever  passed  upon  by  the  presiding  Judge. 
The  motion  for  a  new  trial  contains  only  the 
general  grounds  and  an  assignment  of  error 
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upon  the  charge  complained  of,  which  is  quot- 
ed above;  and.  this  assignment  Is  merely  a 
general  one,  without  specifying  any  reason 
why  the  charge  Is  erroneous.  It  is  well  set- 
tled now  that,  before  this  court  will  under- 
take to  pass  upon  the  constitutionality  of  an 
act  of  the  general  assembly,  it  must  clearly 
appear  from  the  record  not  only  what  clause 
or  paragraph  of  the  constitution  the  statute 
is  claimed  to  be  in  Tiolation  of,  but  it  must 
also  in  like  manner  appear  that  the  question 
so  made  was  actually  presented  to  the  pre- 
siding judge,  and  distinctly  passed  upon  by 
him.  See  Railway  Co.  v.  Hardin,  110  Ga. 
433,  437,  35  S.  E.  681.  The  evidence  author- 
ized the  verdict,  and  the  rulings  complained 
of  were  not  erroneous  for  any  reason  appear- 
ing in  the  record. 

Judgment  affirmed.     All  the  Justices  con- 
curring. 


014  Ga.  165) 

WEAVER  V.  STONBR. 
(Supreme  Court  of  Georgia.    Nov.  8,  1901.) 

BJRROR—RBVIBW— COSTS— ACTION  ON  NOTE. 

1.  The  coort  committed  no  error  in  the  ruling 
on  evidence  which  was  complained  of,  and  the 
verdict  for  the  plaintiff  was,  under  the  facts  of 
the  case,  properly  directed. 

2.  Where  counsel  for  plaintiff  in  error  is  com- 
pelled by  the  court,  at  the  instance  of  counsel 
for  the  defendant  In  error,  to  embody  in  the 
bill  of  exceptions  a  mass  of  documentary  evi- 
dence, which  could  have  been  properly  briefed, 
and  occupied  a  very  small  space  m  the  bill  of 
exceptions,  this  court  will  direct  that  the  cost 
of  bringing  so  much  of  such  documentary  evi- 
dence as  was  unnecessary  and  useless  be  taxed 
against  the  defendant  In  error. 

(Syllabus  by  the  Gourt.) 

£>rror  from  city  court  of  CartersviUe;  J. 
W.  Harris,  Judge. 

Acti<m  by  M.  Stoner  against  David  Weav- 
er. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

J.  B.  Ckmyers  and  B.  J.  Oonyero,  for  plain- 
tiff in  error.  J.  Bi.  Neel,  for  defendanit  In 
error. 


COBB,  J.  The  plaintiff  brought  suit  against 
Weaver  upon  a  promissory  note.  Weaver 
filed  a  plea  setting  up  that  the  considera- 
tlosi  of  the  note  had  partially  failed,  for  the 
reason  that  the  note  was  given  in  part  pay- 
ment of  the  purchase  money  of  a  tract  of 
land,  and  that  he  had  lost  possession  of  a  poiv 
tion  of  this  tract  because  the  plaintiff  did 
not  have  title  thereta  He  asks  in  his  plea 
that  the  purchase  money  be  abated  to  the  ex- 
tent of  the  value  of  the  land  to  which  he  had 
ftdled  to  obtain  title.  Upon  the  trial  it  ap- 
peared l^at  Thaddeus  Pickett  owed  Stoner, 
and  to  secure  the  debt  conveyed  to  him  a 
large  quaotity  of  land  by  a  deed  which  was 
absolute  on  its  face.  It  also  appeared  that 
Pickett  was  indebted  to  Weaver,  and  that 
they  entered  Into  an  agreement  by  which 


I  Pickett  was  to  sell  to  Weaver  a  certain  por- 
tion of  the  land  embraced  in  the  deed  from 
Pickett  to  Stoner,  and  that  the  balance  of  the 
purchase  money  after  flie  debt  due  by  Pick- 
ett to  Weaver  had  been  deducted  was  to  be 
paid  to  Stoner,  and  that  Weaver  was  to  give 
notes  for  this  amount  to  Stoner,  and  take  a 
bond  for  titles  from  him  for  the  land  wiiich 
he  had  agreed  to  purchase  from  Pickett 
This  agreement  was  submitted  to  Stoner,  and 
approved  of  by  him,  and  Weaver  gave  to 
Stoner  notes  for  the  balance  of  the  purchase 
money  after  the  debt  due  by  Pickett  to 
Weaver  had  been  deducted.  Stoner  then 
gave  to  Weaver  a  bond  for  title,  conditioned 
to  convey  to  Weaver,  upon  the  payment  of 
the  notes  above  referred  to»  certain  portions 
of  lots  numbers  254  and  256,  in  the  Twenty- 
Third  district  and  Second  section  of  Bartow 
county,  Ga.;  such  portions  being  distinctly 
described  in  the  bond,  the  descriptions  being 
followed  by  the  words:  "Being  100  acres, 
more  or  less,  of  lot  255,  and  20  acres,  more 
or  less,  of  lot  254,  except  that  portion  of  255 
belonging  to  Dr.  Baker's  mill  property."  It 
appeared  that  Weaver  went  into  possession 
under  this  bond  for  titles  of  a  portion  of  the 
land  claimed  by  Dr.  Baker  as  a  part  of  his 
mill  property,  and  that  upon  suit  being 
brought  by  Baker  a  Judgment  was  rendo'ed 
in  his  favor  by  which  he  recovered  the  land 
from  Weaver.  This  is  the  portion  of  land 
on  account  of  the  loss  of  which  Weaver  seeks 
to  obtain  a  deduction  from  the  notes  sued  on 
of  an  amount  equal  to  the  value  of  the  land. , 
Upon  this  state  of  facts  the  court  directed  a 
verdict  in  fftvor  of  Stoner,  and  Weaver  ex- 
cepted. 

There  was  no  error  whatever  In  directing 
a  verdict  for  the  plaintiff,  and  this  is  conced- 
ed by  counsel  for  Weaver  in  their  brief.  Tbe 
bond  for  titles  fixed  the  line  of  the  land  sold 
to  Weaver  at  Baker's  mill  property,  and  dis- 
tinctly excepted  this  property,  and  ol  course 
Stoner  was  in  no  way  responsible  for  the 
fact  that  Weaver  had  lost  land  which  he  bad 
entered  into  possession  of,  and  which  was 
in  no  way  covered  by  the  bond  for  titles. 
But  it  is  said  that  the  court  orred  in  refusing 
to  allow  Weaver  to  prove  that  before  the 
bond  for  titles  was  made  by  Stoner,  and 
while  he  and  Pickett  were  negotiating,'  Pick- 
ett pointed  out  the  lines  of  the  land  which 
was  the  subject-matter  of  the  tradie,  and 
that  the  lines  so  pointed  out  embraced  the 
land  which  he  lost  under  the  judgment  In  the 
Baker  suit.  The  court  refused  to  admit  this 
testimony,  on  the  ground  that  Stoner  was  not 
bound  by  Pickett* s  declarations.  It  Is  not 
necessary  to  determine  in  the  present  case 
whether  Pickett  was  such  an  agent  of  Sterner 
as  that  he  would  be  bound  -by  Pickett*s  dec- 
larationfi,  as  we  think  the  evidence  was  prop- 
erly ruled  out  for  another  reason;  that  is, 
tiiat  both  Stoner  and  Weaver  are  bound  by 
the  terms  of  the  written  contract,  wlilch  dl»- 
tinctly  fixes,  the  lines  of  the  land  intended 
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to  be  sulci,  and,  eveii  If  It  was  'tiie  Intentloii 
of  the  parties  that  one  of  the  lines  should  be 
at  a  different  place,  until  the  bond  for  titles 
is  corrected  and  reformed  the  parties  must 
stand  b7  it  as  it  is.  The  bond  for  titles 
calls  for  the  Baker  line,  and  Weaver,  ac- 
cording to  the  record,  is  in  possession  of  ev- 
ery particle  of  land  within  the  boundaries 
embraced  in  the  bond  for  titles.  The  case  is 
controlled  upon  its  merits  by  the  familiar 
principle  that,  where  parties  reduce  their 
agreement  to  writing,  all  oral  negotiations 
antecedent  thereto  are  merged  in  the  writing, 
and,  even  though  the  writing  does  not  ex* 
press  the  contract  actually  made,  the  par- 
ties must  stand  by  it  until  it  is  reformed  in  a 
proper  way  by  a  competent  tribunal. 

2.  There  was  no  motion  for  a  new  trial, 
and  the  evidence  is  contained  in  the  bill  of 
exceptions.  There  is  set  forth  in  the  bill  of 
exceptions  the  record  in  the  case  of  Baker 
against  Weaver,  consisting  of  21  pages  of 
typewritten  matter.  It  appears  from  alle- 
gations in  the  bill  of  exceptions  that  when 
the  same  was  presented  to  the  Judge  it  con- 
tained only  an  abstract  of  this  record,  and 
that  upon  the  application  of  counsel  for  the 
defendant  in  error  coimsel  for  plaintiff  in  er- 
ror was  oompelled  by  the  court  to  place  the 
entire  record  in  tiie  bill  of  exceptions.  Coun- 
sel for  plaintiff  in  error  in  the  bill  of  exoep- 
tions  assigns  error  upon  this  "ruling.'*'  Of 
course,  this  Is  not  a  iiroper  subject-matter  of 
an  assignment  of  error  in  the  bill  of  excep* 
tions,  and,  no  matter  whether  the  judge  was 
right  or  wrong  In  compelling  counsel  for 
plaintiff  in  error  to  set  out  in  full  this  mass 
of  evidence  in  the  bill  of  exceptions,  it  does 
not  affect  the  merits  of  the  case. 

It  is  apparent  upon  an  examination  tliere- 
oi  that  it  was  not  at  all  necessary  to  have 
this  mass  of  documentary  evidence  incorpo* 
rated  in  the  record.  All  that  is  -material  to 
the  present  investigation  in  referaice  to  the 
Baker  suit  could  have  been  set  forth  in  an 
abstract  of  not  exceeding  two  pages  of  type- 
written matter,  and  this  should  have  been 
done.  The  policy  of  the  law  regulating  the 
practice  in  this  court  is  in  favor  of  brevity, 
and  our  brethren  of  the  trial  bench  as  well 
as  our  brethren  of  the  bar  should  oo-operate 
with  each  other  at  all  times  in  making  re<y 
ords  and  bills  of  exceptions  mod^  of  preci- 
sion and  brevity.  This  course  will  conduce 
both  to  expedition  and  accuracy  in  the  de- 
cision of  cases  by  this  court  As  the  plain- 
tiff in  error  is  unsuccessful  in  this  case,  and 
is  therefore  liable  for  the  costs  of  the  case, 
we  think,  in  the  interest  of  justice,  as  this 
useless  mass  of  evideuce  has  been  forced  in 
the  record  at  the  instance  of  the  defendant 
in  error,  the  cost  of  bringing  that  portion  of 
the  bill  of  exceptions  should  be  taxed  against 
him.  While  there  is  no  statute  which  in 
terms  provides  that  this  shall  be  done  in  a 
case  like  the  present,  still,  in  the  exercise  of 
the  power  given  us  to  make  such  direction  as 


like  initerests  of  justice  shall  require^  we  di- 
rect that  the  costs  o(f  this  useless  part  of  the 
record  be  taxed  against  the  defendant  In 
error. 

Judgment    aflarmed,    with   direction.     All 
the  justices  concurring. 


(U4  6a.  16) 


PUGH  V.  STATE. 


(Bupreme-  Court  of  Georgia.    Nov.  5,  1901.) 

JUSTIFIABLE    HOMICIDB— INSTRUCTIONS— VOL- 
UNTARY MANSLAUGHTER. 

1.  The  law  embraced  in  section  73  of  the 
Penal  Code  does  not  qualify  or  limit  the  law 
of  justifiable  homicide,  as  contained  in  sections 
70  and  71.  While  the  law  embodied  in  sec- 
tions 70  and  71,  as  well  as  that  embodied  in 
section  73.  may  both  be  properly  given  in  the 
same  case,  the  provisions  of  the  different  sec- 
tions should  not  be  charged  in  such  a  way  as 
to  leave  the  impression  upon  tiie  jury  that  they 
are  both  applicable  to  the  same  state  of  facts. 

2.  The  law  with  reference  to  voluntary  man- 
slaughter is  not  applicable  to  the  facts  disclosed 
by  the  record,  and  it  was  therefore  error  to 
give  the  same  in  charge,  and  to  fail  to  set 
aside  a  verdict  finding  the  defendant  guilty  of 
that  offense. 

(Gbrllabus  by  the  Court) 

Error  from  superior  court.  Hart  county; 
H.  M.  Holden,  Judge. 

John  Pugh  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Reversed. 

A.  G.  &  Julian  B.  McCurry,  for  plaintiff 
in  error.  D.  W.  Meadow,  Sol.  Gen^  for  the 
State. 


LBWIS,  J.  John  Pugh  was  indicted  and 
tried  for  the  murder  of  Gus  Prather.  The 
evidence  was  very  conflicting.  That  for  the 
state  tended  to  show  a  case  of  deliberate 
murder,  preceded  by  threats  that  the  defend- 
ant would  take  the  life  of  the  deceased 
when  they  met,  and  an  effort  to  seek  out 
the  deceased  for  the  purpose  of  killing  him^ 
That  for  the  defendant  was  to  the  effect 
that  the  deceased  fired  two  shots  at  the  de- 
fendant before  the  defendant  drew  his  weap- 
on, and  that  it  was  necessary  for  the  de- 
fendant to  kill  the  deceased  in  order  to  save 
his  own  life.  The  jury  returned  a  verdict 
finding  the  defendant  guilty  of  voluntary 
manslaughter.  The  defendant  moved  for  s 
new  trial  on  various  grounds,  the  important 
ones  of  which  will  be  taken  up  In  due  order. 
The  court  below  overruled  the  motion,  and 
the  defendant  excepted. 

1.  Complaint  is  made  In  the  motion  that 
the  court  erred  in  the  following  charge:  "A 
bare  fear  of  any  of  those  offenses  to  pre- 
vent which  the  homicide  is  alleged  to  have 
been  committed  shall  not  be  sufficient  to 
justify  the  killing.  It  must  appear  that  the 
circumstances  were  such  as  to  excite  the 
fears  of  a  reasonable  man,  and  that  the 
party  killing  really  acted  under  the  influence 
of  those  fears,  and  not  in  a  spirit  of  revenge. 
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upon  the  charge  complained  of,  which  Is  quot- 
ed above;  and.  this  assignment  Is  merely  a 
general  one,  without  specifying  any  reason 
why  the  charge  is  erroneous.  It  is  well  set- 
tled now  that,  before  this  court  will  under- 
take to  pass  upon  the  constitutionality  of  an 
act  of  the  general  assembly,  it  must  clearly 
appear  from  the  record  not  only  what  clause 
or  paragraph  of  the  constitution  the  statute 
is  claimed  to  be  in  violation  of,  but  it  must 
also  in  like  manner  appear  that  the  question 
80  made  was  actually  presented  to  the  pre- 
siding judge,  and  distinctly  passed  upon  by 
him.  See  Railway  Go.  t.  Hardin,  110  6a. 
433,  437,  35  S.  E.  681.  The  eridence  author- 
ized the  verdict,  and  the  rulings  complained 
of  were  not  erroneous  for  any  reason  appear- 
ing in  the  record. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


014  Qa.  165) 

WEAVER  V.  STONBR, 
(Supreme  Court  of  Georgia.    Nov.  8,  1901.) 

mRROR—RBVIBW— COSTS— ACTION  ON  NOTE. 

1.  The  court  committed  no  error  in  the  ruling 
on  evidence  which  was  complained  of,  and  the 
verdict  for  the  plaintiff  was,  under  the  facts  of 
the  cape,  properly  directed. 

2.  Where  counsel  for  plaintiff  in  error  is  com* 
peUed  by  the  court  at  the  instance  of  counsel 
for  the  defendant  In  error,  to  embody  in  the 
bill  of  exceptions  a  mass  of  documentary  evi- 
dence, which  could  have  been  pro|perly  briefed, 
and  occupied  a  very  small  space  m  the  bill  of 
exceptions,  this  court  will  direct  that  the  cost 
of  bringing  so  much  of  such  documentary  evi- 
dence as  was  unnecessary  and  useless  be  taxed 
against  the  defendant  in  error. 

(Syllabus  by  the  Court.) 

Brror  from  city  court  of  CartersvIUe;  J. 
W.  Harris,  Judge. 

Acti<m  by  M.  Stoner  against  David  Weav- 
er. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

J.  B.  Ckmyers  and  B.  J.  Oonyero,  for  plain- 
tiff in  error.  J.  Bi.  Neel,  for  defendant  In 
error. 


COBB,  J.  The  plaintiff  brought  suit  against 
Weaver  upon  a  promissory  note.  Weaver 
filed  a  plea  setting  up  that  the  consldera- 
tiosi  of  the  note  had  partially  failed,  for  the 
reason  that  the  note  was  given  in  part  pay- 
ment of  the  purchase  oMney  of  a  tract  of 
land,  and  that  he  had  lost  possession  of  a  por- 
tion of  this  tract  because  the  plaintiff  did 
not  have  title  thereto.  He  asks  in  his  plea 
that  the  purchase  money  be  abated  to  the  ex- 
tent of  the  value  of  the  land  to  which  he  had 
ftdled  to  obtain  title.  Upon  the  trial  it  ap- 
peared that  Thaddeus  Pickett  owed  Stoner, 
and  to  secure  the  debt  conveyed  to  him  a 
large  quantity  of  land  by  a  deed  which  was 
absolute  on  its  face.  It  also  appeared  that 
Pickett  was  Indebted  to  Weaver,  and  that 
they  entered  Into  an  agreement  by  which 


Pickett  was  to  sell  to  Weaver  a  certain  por- 
tion of  the  land  embraiced  in  the  deed  from 
Pickett  to  Stoner,  and  that  the  balance  of  the 
purchase  money  after  iSxe  deb^  due  by  Pick- 
ett to  Weaver  had  been  deducted  was  to  be 
paid  to  Stoner,  and  that  Weaver  was  to  give 
notes  for  this  amount  to  Stoner,  and  take  a 
bond  for  titles  from  him  for  the  land  wiiich 
he  had  agreed  to  purchase  from  Pickett. 
This  agreement  was  submitted  to  Stoner,  and 
approved  of  by  him,  and  Weaver  gave  to 
Stoner  notes  for  the  balance  of  the  purchase 
money  after  the  debt  due  by  Pickett  to 
Weaver  had  been  deducted.  Stoner  then 
gave  to  Weaver  a  bond  for  title,  conditioned 
to  convey  to  Weaver,  upon  the  payment  oif 
the  notes  above  referred  to»  certain  portions 
of  lots  numbers  251  and  256,  in  the  Twenty- 
Third  district  and  Second  section  of  Bartow 
county,  Ga.;  such  portions  being  distinctly 
described  in  the  bond,  the  descriptions  being 
followed  by  the  words:  "Being  100  acres, 
more  or  less,  of  lot  265,  and  20  acres,  more 
or  less,  of  lot  254,  except  that  portion  of  265 
belonging  to  Dr.  Baker's  mill  property."  It 
appeared  that  Weaver  went  into  possession 
under  this  bond  for  titles  of  a  portion  of  the 
land  claimed  by  Dr.  Baker  as  a  part  of  his 
mill  property,  and  that  upon  suit  being 
brought  by  Baker  a  Judgment  was  rendered 
in  his  favor  by  wtiich  he  recovered  the  land 
from  Weaver.  This  is  the  portion  of  land 
on  account  of  the  loss  of  which  Weaver  seeks 
to  obtain  a  deduction  from  the  notes  sued  on 
of  an  amount  equal  to  the  value  of  the  land. , 
Upon  this  state  of  facts  the  court  directed  a 
verdict  in  fAvor  of  Stoner,  and  Weaver  ex- 
cepted. 

There  was  no  error  whatever  in  directing 
a  verdict  for  the  plaintiff,  and  this  Is  conced- 
ed by  counsel  for  Weaver  in  their  brief.  Hie 
bond  for  titles  fixed  the  line  of  the  land  sold 
to  Weaver  at  Baker's  mill  property,  and  dis- 
tinctly excepted  this  property,  and  of  course 
Stoner  was  in  no  way  responsible  for  the 
fact  that  Weaver  had  lost  land  which  he  had 
entered  into  possession  of,  and  which  was 
in  no  way  covered  by  the  bond  for  titles. 
But  it  Is  ss'id  that  the  court  erred  in  refusing 
to  allow  Weaver  to  prove  that  before  the 
bond  for  titles  was  made  by  Stoner,  and 
while  he  and  Pickett  were  negotiating,'  Pick- 
ett pointed  out  the  lines  of  the  land  wbich 
was  the  subject-matter  of  the  tradie,  and 
that  the  lines  so  pointed  out  embraced  the 
land  which  he  lost  under  the  judgment  in  the 
Baker  suit.  The  court  refused  to  admit  Uiis 
testimony,  on  the  ground  that  Stoner  was  not 
bound  by  Picketf  s  declarations.  It  is  not 
necessary  to  determine  in  the  present  case 
whether  Pickett  was  such  an  agent  of  Sterner 
as  that  he  would  be  bound  by  Pickett's  dec- 
larations, as  we  think  the  evidence  was  prop- 
erly ruled  out  for  another  reaaon;  that  is, 
that  both  Stoner  and  Weaver  are  bound  by 
the  terms  of  the  written  contract,  wlilch  dis- 
tinctly fixes,  the  lines  of  the  land  Intended 
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to  be  sold,  and,  even  if  It  was  tbe  Intentloii 
of  the  parties  that  one  of  the  lines  should  be 
at  a  different  place,  until  the  bond  for  titles 
is  corrected  and  reformed  the  parties  mnst 
stimd  b7  It  as  it  is.  The  bond  for  titles 
calls  for  the  Baker  line,  and  Weaver,  ac- 
oording  to  the  record,  is  in  possession  of  ev- 
ery particle  of  land  within  the  boundaries 
embraced  in  the  bond  for  titles.  The  case  is 
controlled  upon  its  merits  by  the  familiar 
principle  that,  where  parties  reduce  their 
agreement  to  writing,  all  oral  negotiations 
antecedent  thereto  are  merged  in  the  writing, 
and,  even  though  the  writing  does  not  ex- 
press the  contract  actually  made,  the  par- 
ties must  stand  by  It  until  it  is  reformed  in  a 
proper  way  by  a  competent  tribunal. 

2.  There  was  no  motion  for  a  new  trial, 
and  the  evidence  is  contained  in  the  bill  of 
exceptions.  There  is  set  forth  in  the  bill  of 
exceptions  the  record  in  the  case  of  Baker 
against  Weaver,  consisting  of  21  pages  of 
typewritten  matter.  It  appears  from  alle- 
gations in  the  bill  of  exceptions  that  when 
the  same  was  presented  to  the  Judge  it  con- 
tained only  an  abstract  of  this  record,  and 
that  upon  the  application  of  counsel  for  the 
defendant  in  error  counsel  for  plaintiff  in  er- 
ror was  eomi>elled  by  the  court  to  place  the 
entire  record  in  the  bill  of  exceptions.  Ck>un- 
sel  for  plaintiff  in  error  in  the  bill  of  excep- 
tions assigns  error  upon  this  "ruling.'*'  Of 
course,  this  is  not  a  proper  subject-matter  of 
an  assignment  of  error  hoi  the  bill  of  excep* 
tions,  and,  no  matter  whether  the  Judge  was 
right  or  wrong  In  compelling  counsel  for 
plaintiff  in  error  to  set  out  in  full  this  mass 
of  evidence  in  the  bill  of  exceptions,  it  does 
not  affect  the  merits  of  the  case. 

It  is  apparent  upon  an  examination  there- 
of that  it  was  not  at  all  necessary  to  have 
this  mass  of  documentary  evidence  incorpo* 
rated  in  the  record.  All  that  is  -material  to 
the  present  Investigation  in  reference  to  the 
Baker  suit  could  have  been  set  forth  in  an 
abstract  of  not  exceeding  two  pages  of  type- 
written matter,  and  this  should  have  been 
done.  The  policy  of  the  law  regulating  the 
practice  in  this  court  is  in  favor  of  brevity, 
and  our  brethren  of  the  trial  bench  as  well 
as  our  brethren  of  the  bar  should  oo-operate 
with  each  other  at  all  times  in  making  rec- 
ords and  bills  of  exceptions  models  of  preci- 
sion and  brevity.  This  course  will  conduce 
both  to  expedition  and  accuracy  in  the  de- 
cision of  cases  by  this  court  As  the  plain- 
tiff in  error  Is  unsuccessful  in  this  case,  and 
is  therefore  liable  for  the  costs  of  the  case, 
we  think,  in  the  interest  of  Justice,  as  this 
useless  mass  of  evidence  has  been  forced  in 
the  record  at  the  instance  of  the  defendant 
in  error,  the  cost  of  bringing  that  portion  of 
the  bill  of  exceptions  should  be  taxed  against 
him.  While  there  Is  no  statute  which  in 
terms  provides  that  this  shall  be  done  in  a 
case  like  the  present,  still,  in  the  exercise  of 
the  power  given  us  to  make  such  direction  as 


like  interests  oif  Justice  shall  reqtiire,  we  di- 
rect that  the  costs  of  this  useless  part  of  the 
record  be  taxed  against  the  defendant  In 
error. 

Judgment   aflarmed,    with   directi<m.     All 
the  justices  concurring. 


(U4  6a.  16) 


PUGH  V.  STATE. 


(Supreme  Court  of  Georgia.    Nov.  5,  1901.) 

JUBTIPIABLB    HOMICIDB— INSTRUCTIONS— VOL- 
UNTARY MANSLAUGHTER. 

1.  The  law  embraced  in  section  73  of  the 
Penal  Code  does  not  qualify  or  limit  the  law 
of  justifiable  homicide,  as  contained  In  sections 
70  and  71.  While  the  law  embodied  in  sec- 
tions 70  and  71,  as  well  as  that  embodied  in 
section  73.  may  both  be  properly  given  in  the 
same  case,  the  provisions  of  the  different  sec- 
tions should  not  be  charged  in  such  a  way  as 
to  leave  the  impression  upon  the  jury  that  they 
are  both  applicable  to  the  same  state  of  facts. 

2.  The  law  with  reference  to  voluntary  man- 
slaughter is  not  applicable  to  the  facts  disclosed 
b^  the  record,  and  it  was  therefore  error  to 
give  the  same  in  charge,  and  to  fail  to  set 
aside  a  verdict  finding  the  defendant  guilty  of 
that  offense. 

(^llabus  by  the  Court) 

Error  from  superior  court.  Hart  county; 
H.  M.  Holden,  Judge. 

John  Pugh  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Reversed. 

A.  G.  &  Julian  B.  McCurry,  for  plaintUf 
in  error.  D.  W.  Meadow,  Sol.  Gen.,  for  the 
State. 


LBWIS,  J.  John  Pugh  was  indicted  and 
tried  for  the  murder  of  Gus  Prather.  The 
evidence  was  very  conflicting.  That  for  the 
state  tended  to  show  a  case  of  deliberate 
murder,  preceded  by  threats  that  the  defend- 
ant would  take  the  life  of  the  deceased 
when  they  met,  and  an  effort  to  seek  out 
the  deceased  for  the  purpose  of  killing  him^ 
That  for  the  defendant  was  to  the  effect 
that  the  deceased  fired  two  shots  at  the  de- 
fendant before  the  defendant  drew  his  weap- 
on, and  that  it  was  necessary  for  the  de^ 
fendant  to  kill  the  deceased  in  order  to  save 
his  own  Ufa  The  Jury  returned  a  verdict 
finding  the  defendant  guilty  of  voluntary 
manslaughter.  The  defendant  moved  for  s 
new  trial  on  various  grounds,  the  important 
ones  of  which  will  be  taken  up  in  due  order. 
The  court  below  overruled  the  motion,  and 
the  defendant  excepted. 

1.  Complaint  is  made  in  the  motion  that 
the  court  erred  in  the  following  charge:  "A 
bare  fear  of  any  of  those  offenses  to  pre- 
vent which  the  homicide  is  alleged  to  have 
been  committed  shall  not  be  sufilclent  to 
Justify  the  killing.  It  must  appear  that  the 
circumstances  were  such  as  to  excite  tiie 
fears  of  a  reasonable  man,  and  that  the 
party  killing  really  acted  under  the  influence 
of  those  fears,  and  not  in  a  spirit  of  revenge. 
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If  ft  person  Un  Another  In  his  defense,  it 
most  appear  that  at  the  time  of  the  killing 
the  danger  was  so  urgent  and  pressing  that 
In  order  to  save  his  own  life  the  killing  ot 
the  other  was  absolntelj  necessary.  It  mast 
appear,  also,  that  the  person  killed  was  the 
assailant,  or  that  the  slayer  had  really  and 
In  good  faith  endeavored  to  decline  any  fur- 
ther straggle  before  the  mortal  blow  was 
given.*'  The  language  quoted  is  that  em- 
braced in  sections  71  and  73  of  the  Penal 
Code,  and  it  Is  objected  that  this  charge  de> 
prived  the  defendant  of  the  right  to  rely 
upon  Juatiflcation  of  the  killing  under  the 
fears  of  ft  reasonable  man,  and  not  in  a 
spirit  of  revenge,  and  placed  his  defense 
solely  upon  the  ground  that  the  killing  was 
necessary  to  prevent  the  commission  of  a 
felony.  The  precise  question  here  made 
was  decided  by  this  court  in  the  case  of 
Teasley  v.  State,  104  Ga.  788,  30  S.  B.  038, 
where  a  charge  almost  identical  in  phrase- 
ology with  the  one  heretofore  quoted  in  this 
opinion  was  given  by  the  trial  court,  and 
objected  to  by  the  plaintiff  in  error.  It  is 
also  to  be  noted  that  the  facts  of  the  case 
cited  are  very  similar  to  those  of  the  case 
Jit  bar,  and  that  the  assignment  of  error  In 
^ach  case  is  the  same.  The  principle  ruled 
in  that  case  is  therefore  directly  applica- 
ble  to  the  case  under  consideration.  The 
language  of  the  headnote^  which  has  been 
partially  followed  In  the  first  headnote  of 
the  present  case,  is  as  follows:  "The  law 
embraced  in  section  78  of  the  Penal  Code 
does  not  qualify  or  limit  the  law  of  Justifia- 
ble homicide  as  laid  down  In  sections  70  and 
71  of  that  Code.  The  section  fLrst  mention- 
ed applies  exclusively  to  cases  of  self-de- 
fense from  danger  to  life  arising  during 
the  progress  of  a  flght  wherein  both  parties 
had  been  at  fault.  The  other  two  sections 
are  applicable  when  the  homicide  is  commit- 
ted in  good  faith  to  prevent  the  perpetration 
of  any  of  the  offenses  mentioned  In  section 
70,  or  under  the  fears  of  a  reasonable  man 
that  such  an  offense  will  be  perpetrated  un- 
less the  person  who  is  actually  or  apparent- 
ly about  to  commit  it,  be  slain.  Instruc- 
tions as  to  these  two  separate  branches  of 
the  law  of  Justifiable  homicide  should  not 
be  so  given  as  to  confuse  the  one  with  the 
other."  We  do  not  see  thftt  anything  could 
be  added  to  the  language  quoted,   which 


dearly  states  the  law  <m  this  snbject;  and 
which  demonstrates  tliftt  the  court  below  er- 
red in  the  charge  to  which  ezoepti<Mi  is 
made.  See,  in  tills  connection,  Powdl  v. 
State,  101  Ga.  11  W,  20  S.  B.  800,  66  Am. 
St  Bep.  277;  Dover  v.  State,  100  Ga.  486 
GQ,  34  S.  B.  1030;  Bagland  v.  State,  111  Ga. 
217,  86  S.  B.  682;  MeU  v.  State^  112  Ga.  78, 
87  S.  B.  121;  Moultrie  v.  States  112  Ga.  12U 
87  S.  B.  122. 

2.  The  record  bef <m  us  dtodoaes  two  dla> 
tinct  and  wlddy  different  theories.  That  of 
the  state^  supported  by  th«  evidence  of  sev- 
eral witnesses,  was  that  the  defendant  had 
an  old  grudge  against  the  deceased,  sought 
him  out,  and  ddiberately  murdered  him; 
that  on  the  day  before  the  killing  he  made 
frequent  Inquiries  for  the  deceased,  announ- 
cing his  Intention  of  killing  him  when  they 
should  meet,  and  declaring  that  he  would 
"carry  Gus'  name  home  on  his  pistol  bap> 
rel";  and  that  in  furtherance  of  this'  inten- 
tion he  lacked  a  quarrel  with  the  deceased 
when  they  met,  and  shot  him  down.  On  the 
other  hand,  witnesses  for  the  defendant 
swore  that  the  quarrd  which  immediately 
preceded  the  homicide  was  provoked  by  the 
deceased;  that  the  deceased  drew  a  pistol 
and  fired  twice  at  the  defendant  before  the 
latter  began  firing;  and  that  the  killing  was 
absolutely  necessary  to  save  the  defendant's 
life.  In  the  first  view  of  the  case,  the  de- 
fendant was  guilty  of  murder;  in  the  wee- 
ond,  the  homldde  was  entirdy  Justifiable, 
and  the  accused  was  entitled  to  an  acquit- 
tal. In  no  view  which  can  be  taken  of  the 
evidence  did  volxmtary  manslaughter  enter 
into  the  case.  There  is  In  the  defense  of 
the  accused  no  suggestion  of  the  sudden 
heat  of  passion,  supposed  to  be  irresistible, 
which  is  an  element  of  mandaughter.  Two 
hypotheses,  and  only  two,  are  admlsdble. 
The  defendant  is  either  guilty  of  murder, 
or  he  is  guilty  of  nothing  at  alL  It  was 
therefore  error  for  the  Judge  to  give  In 
charge  to  the  Jury  the  law  relating  to  vol- 
untary manslaughter,  and,  the  defendant 
having  been  convicted  of  that  offense,  his 
exception  to  that  porticm  of  the  charge  of 
the  court  is  well  taken,  and  will  be  sus- 
tained. Robinson  v.  State,  100  Ga.  606,  84 
a  B.  1017. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


Oa.) 
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WAMX)N  V.  BTATBL 


(Supreme  Ooart  of  Georgia.    Not.  7,  1901.) 

▲flSAULT  WITH  INTENT  TO  KILLi— INSTRUC- 
TIONS—BYIDSNCB. 

LTfae  charge  complained  of  In  the  motion 
f6r  new  trial,  upon  the  offense  of  aesaolt  with 
intent  to  murder,  was  fully  In  accord  with  the 
law  aa  laid  down  by  thia  court  It  left  the 
question  of  intention  to  kill  entirely  with  the 
jury.  Gilbert  t.  State,  16  S.  K.  652,  00  Ga. 
^1;  GaUery  r.  States  17  &  B.  863,  92  Ga. 
463. 
^!  There  was  no  error  in  failing  to  charge 
npon  the  right  of  the  city  marshal  to  arrest  the 
accused,  inasmuch  as  the  evidence  for  the  state 
•showed  that  no  arrest  was  attempted  when  the 
shots  were  fired,  and  the  accused,  in  his  state- 
ment, said  that  he  did  not  shoot  at  the  mar- 
shal, but  at  another  person. 

3.  The  evidence  was  amply  sufficient  to  sus- 
tain the  verdict,  and  the  court  did  not  err  in 
refusing  a  new  triaL 

(Syllabus  by  tiie  Court) 

Error  from  superior  court,  Butts  county; 
dB.  J.  Reagan,  Judge. 

Jotii  Walton  was  convicted  of  assault  with 
intent  to  kill,  and  brings  error.    Affirmed. 

John  R.  Oooper,  for  plaintiff  in  error.  O. 
&  B.  Bloodworth,  Sol.  Gen.,  for  the  State. 

FEB  CURIAU.   Judgment  affirmed. 


(114  Ga.  ITS) 

WHBATLBY  t.  STATBl 

^Supreme  Court  of  Georgia.     Nov.  9,  1901.) 
^WITNasa  BSFORB  GRAND  JURT-ORIHINATING 

Under  the  rulings  made  by  this  court  in 
Higdon  V.  Heard,  14  Ga.  265,  and  Kneeland  v. 
State,  62  Ga.  895,  a  witness  before  a  grand 
Jury,  investigating  a  charge  of  gaming  prefer- 
red against  another,  may  be  compelled  to  an- 
swer whether  he  has  seen  the  latter  play  and 
bet  at  cards  for  monev,  in  the  county  wherein 
the  jury  is  sittfaig.  Within  two  years  prior  to 
the  inquiry,  and  this  is  so  although  the  testl- 
monv  of  such  witness  may  relate  to  an  act  of 

{gaming  in  which  the  witness  himself  criminal- 
y  participated. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumter  county; 
2.  A.  LittleJohn,  Judge. 

J.  C.  Wheatley  was  convicted  of  crlme^  and 
brings  error.    Affirmed. 

J.  H.  Lumpkin  and  B.  A.  Hawkins,  for 
jdalntlff  in  error.  F.  A.  Hooker,  SoL  Genu, 
for  the  State. 

PBB  CUBIAH.    Judgment  affirmed. 

Upon  a  review  of  the  cases  cited  supra, 
four  of  the  Justices  of  this  court  (LUMP- 
KIN, P.  J.,  and  FISH,  COBB,  and  LBWIS, 
JJ.)  are  of  the  opinion  that  the  decisions 
therein  to  the  effect  above  indicated  should 
be  overruled,  but,  as  this  cannot  be  done 
without  the  concurrence  of  at  least  five  Jus- 
-tlcea,  the  doctrine  of  those  cases  must  stand 


as  good  law,  binding  upon  the  entire  court 
For  this  reason  alone,  the  four  Justices  here- 
in named  concur  in  the  Judgment. 


(114  Gku  6) 


BROOKS  T.  STATB. 


(Supreme  Court  of  Georgia.    Nov.  5»  1901.) 

inJBDBR—ARRBST   WITHOUT  WARRANT— CON- 
TSniPT-^NEW  TRIAXi— BVIOENCB. 

L  If  a  policeman,  at  a  late  hour  of  the  night, 
hear  a  pistol  shot  within  two  blocks  of  his 
beat,  and  immediately  thereafter  discover  a  man 
running  from  the  direction  of  the  shot  and  to* 
wards  nim,  he  lias  a  right  to  arrest  him  with* 
out  a  warrant.  Where,  under  auch  circum- 
stances, the  officer  attempts  to  make  the  arrest, 
and  is  shot  and  killed  by  the  ptnon  whom  he 
is  seeking  to  arrest,  the  offense  is  murder,  and 
not  manslaughter;  especially  where  the  slarer 
has  in  fact  nred  the  shot  first  heard,  and  has 
thereby  wounded  another. 

2.  When  a  person,  without  a  warrant,  illegal- 
ly arrests  a  witness  in  attendance  upon  a  court, 
who  has  been  examined,  but  not  discliarged,  it 
is  not  error  for  the  judge,  before  the  trial  is 
concluded,  but  out  of  the  hearing  of  the  jury, 
to  try  and  punish  such  person  for  a  contempt  of 
court. 

3.  Grounds  of  a  motion  for  a  new  trial,  not 
approved  by  the  trial  judges  cannot  be  consider- 
ed bythis  court 

4.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  refosing  a  new  tiiaL 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Chatham  coun- 
ty; R.  Falligant,  Judge. 

Henry  Brooks  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Twiggs  ft  Oliver,  for  plaintiiE  in  error.  W. 
W.  Osborne,  Sol.  (Sen.,  and  J.  H.  Terrell, 
Atty.  Gen.,  for  the  State. 

SIMMONS,  C.  J.  It  appears  from  tiie  rec- 
ord that  Fender,  a  policeman  in  the  city  of 
Savannah,  while  on  duty,  heard  a  pistol  shot 
two  blocks  from  the  street  which  he  was  pa- 
trolling. Immediately  thereafter  be  saw  a 
person  running  towards  him  from  the  direc- 
tion in  which  the  pistol  had  been  fired.  Fen- 
der was  in  the  uniform  of  a  policeman,  and 
approached  and  attempted  to  arrest  the  rtm- 
ner,  when  he  was  shot  and  killed  by  that  per- 
son. Brooks,  the  plaintiff  in  error,  was  sub- 
sequently arrested,  and  was  indicted,  tried, 
and  convicted  of  the  murder.  There  was  con- 
siderable circumstantial  evidence,  which 
tended  to  establish  that  Brooks  was  the  per- 
son who  shot  the  policeman,  and  the  direct 
testimony  of  one  witness  to  that  effect  It 
was  proven  that  Broolcs  had  shot  a  man  by 
the  name  of  Bums  two' blocks  away  from 
where  Fender  was  killed,  and  that  Immedi- 
ately after  shooting  Bums,  which  was  at 
about  2  o'clock  in  the  morning,  Ifooolcs  ran  In 
the  direction  of  Fender.  Brooks  was  arrest- 
ed a  few  minutes  after  Fender  was  shot. 
After  conviction  Brooks  made  a  motion  for 
a  new  trial.  This  was  OTerruled.  and  he  ex- 
cepted. 
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1.  One  of  the  grounds  of  the  motion  for  a 
new  trial  complains  tbat  the  trial  Judge  erred 
in  not  giving  in  charge  to  the  Jury  the  law 
of  the  offense  of  manslaughter.  This  ground 
does  not  allege  that  there  was  any  request 
that  the  Judge  should  charge  upon  this  sub- 
ject This  court  does  not  loolc  upon*  such 
complaints  with  much  favor.  It  is  the  duty 
of  counsel  in  the  trial  of  a  case  to  assist  the 
court  in  arriving  at  correct  conclusions  in 
his  charge.  Counsel  ought  not  to  sit  by  and 
allow  the  court  to  commit  error,  if,  by  a  prop- 
er request,  he  could  correct  it.  This  practice 
upon  the  part  of  counsel  seems  to  be  growing. 
Many  motions  for  new  trial  are  full  of  these 
complaints,— the  failure  of  the  Judge  to 
charge  certain  things  which  are  merely  inci- 
dental to  the  main  questions  in  the  case. 
But,  treating  this  ground  as  a  refusal  on  the 
part  of  the  court  to  charge  the  law  of  man- 
slaughter, was  It  error?  Under  the  facts  of 
the  case,  we  thinls  this  was  not  error.  The 
deceased  was  a  policeman  in  the  city  of  Sa- 
vannah, and  therefore  an  officer  of  the  state. 
He  was  in  the  discharge  of  his  duty,  walking 
his  beat,  at  about  2  o'clock  in  the  morning. 
He  heard  a  pistol  shot  Immediately  there- 
after he  heard  a  person  running  towards 
him  from  the  direction  in  which  he  had  heard 
the  shot  He  intercepted  the  fugitive,  and  at- 
tempted to  arrest  him,  and  was  shot  to  death. 
He  was  dressed  in  his  policeman's  uniform, 
and  was  near  enough  to  an  electric  light  for 
the  slayer  to  see  that  he  was  a  policeman. 
The  policeman,  in  our  opinion,  had  the  right 
to  arrest  the  fugitive  without  a  warrant. 
,  Having  heard  the  shot  and  seen  a  person  ap- 
parently fleeing  from  the  place  where  the 
shot  had  been  fired,  he  had  reasonable 
grounds  to  suspect  that  an  offense  against 
the  laws  6t  the  state  or  of  the  municipality 
had  been  committed,  and  that  the  fugitive 
had  committjBd  it  Pen.  Code,  §  S96,  pro- 
vides that  "an  arrest  may  be  made  for  a 
crime  by  an  officer  •  •  •  without  a  war- 
i*ant  if  the  offense  is  committed  in  his  pres- 
ence, or  the  offender  is  endeavoring  to  es- 
cape, or  for  other  cause  there  is  likely  to  be 
a  failure  of  Justice  for  want  of  an  officer  to 
Issue  a  warrant"  While  the  policeman  did 
not  actually  see  the  pistol  fired,  yet  he  heard 
the  report  aud  immediately  afterwards  heard 
footsteps,  and  saw  Brooks  ruuning  towards 
him.  It  is  not  necessary  that  an  officer  should 
actually  see  the  <^ense  committed  before  he 
can  arrest  without  a  warrant  If  he  hears 
such  a  noise  as  leads  him  reasonably  to  be- 
lieve that  an  offense  has  been  committed,  the 
offense  is,  under  the  law,  committed  in  his 
presence.  See  Ramsey  v.  State^  92  6a.  63,  17 
S.  E.  613,  and  cases  cited.  Moreover,  it  ap- 
pears that  the  accused  was  running  when  he 
was  intercepted  by  the  officer.  He  had  com- 
mitted an  offense  against  the  laws  of  the  city 
and  of  the  state,  and  was  endeavoring  to  es- 
cape. We  say  he  was  endeavoring  to  escape, 
because,  when  intercepted,  he  was  running 


from  the  scene  of  the  shooting.  At  2  or  3 
o'clock  in  the  morning  there  was  no  oppor- 
tunity for  the  officer  to  obtain  a  warrant  in 
time  to  arrest  the  fleeing  offender.  Had  he 
stopped  tiie  pursuit  and  gone  to  a  magistrate 
to  obtain  a  warrant  the  offender  would  cer- 
tainly have  escaped  for  the  time  being,  and 
possibly  for  good  and  alL  Under  such  cir- 
cumstances the  officer  had  a  right  to  arrest 
and  the  arrest  if  made,  would  have  been 
legal.  The  accused  had  no  right  to  resist  a 
legal  arrest,  but  should  have  submitted. 
When  an  officer  is  shot  and  killed  by  one 
whom  he  is  seeking  legally  to  arrest  the 
offense  is  murder,  and  not  manslaughter.  All 
the  cases  and  text-books,  so  far  as  we  know, 
lay  this  down  as  the  law.  It  is  especially 
true  in  a  case  like  the  present  where  it  ap- 
pears that  the  fugitive  had  actually  shot  an- 
other, and  was  running  away  from  the  place 
of  the  shooting.  It  was  therefore  not  error 
to  fall  or  refuse  to  charge  upon  the  subject 
of  manslaughter  in  this  case. 

2.  Pending  the  trial  of  the  accused,  a  wit- 
ness by  the  name  of  Patterson  was  sought 
to  be  impeached  by  a  record  from  the  courts 
of  South  Carolina.  In  order  to  show  that  he 
was  the  person  referred  to  in  such  record, 
it  was  necessary  that  he  should  be  identified 
by  certain  witnesses  from  South  Carolina. 
One  of  these  appears  to  have  been  a  sheriff 
of  that  state,  who  had  obtained  a  requisi- 
tion for  Patterson  from  the  governor  of 
South  Carolina.  The  governor  of  this  state, 
however,  had  never  issued  his  warrant  au- 
thorizing the  arrest  After  Patterson  had 
been  examined,  he  was  excused,  hut  not  dis- 
charged, from  attendance  upon  the  court 
As  he  left  the  court  room,  the  South  Gaxo- 
lina  sheriff,  without  a  warrant  arrested  him. 
When  the  attention  of  the  Judge  was  called 
to  this  matter,  he  sent  the  Jury  to  a  room 
upon  an  upper  floor,  and  tried  the  sheriff  for 
contempt  of  court  This  action  of  the  court 
is  complained  of  In  the  motion  for  new  trial 
It  appears  from  the  record  that  the  Jury  did 
not  and  could  not  have  heard  the  trial  for 
contempt  Even  if  they  had,  we  do  not  see 
how  it  could  have  affected  the  rights  of  the 
accused  any  more  than  where  the  Judge 
punishes  for  a  contempt  committed  in  his 
presence  any  other  person  in  attendance  up- 
on the  court.  It  was  argued  here  that  the 
Jury  might  have  heard  it  and  have  come 
to  the  conclusion  that  the  Judge  was  in  favor 
of  Patterson,  and  was  protecting  him,  when 
counsel  had  announced  an  intention  to  im- 
peach him;  but  we  think  that  the  action  of 
the  Judge  cannot  be  held  to  have  had  such  a 
tendency.  It  Is  true  that  Patt^iBon  fled 
shortly  after  his  release,  but  the  record  shows 
that  the  South  Carolina  witnesses  saw  and 
identified  him  fully  before  he  fled,  and  that 
they  testified  as  to  his  Identity. 

3.  There  were  several  other  special  grounds 
in  the  motion,  which  were  either  not  ap- 

I  proved  at  all  by  the  trial  Judge  or  so  ex- 
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plaloed  and  modified  by  him  aa  to  make  It 
obyious  that  there  was  no  merit  In  them. 
Grounds  not  approved  by  the  trial  judge  can- 
not be  considered  by  this  court  Grounds  In 
which,  as  originally  made,  there  would  seem 
to  be  error,  must  be  considered  in  connection 
with  such  explanations  and  modifications  as 
the  trial  judge  may  make  in  approving  them. 
Such  explanations  and  modifications  may, 
and  frequently  do,  show  that  there  was  no 
error  in  the  ruling  of  which  complaint  is 
made. 

4.  The  theory  of  defense  mainly  relied  up- 
on here  was  that  the  accused  was  not  the 
person  who  shot  the  policeman,  and  that  the 
verdict  was  contrary  to  law  and  the  evi- 
dence. We  have  carefully  read  and  studied 
the  evidence  in  the  record,  and  have  come 
to  the  conclusion  that  it  was  suflacient  to  au- 
thorize the  verdict"  The  accused  had  shot 
Bums  two  blocks  away  from  the  policeman. 
The  latter  intercepted  him,  and  tried  to  ar- 
rest him,  when  he  shot  and  killed  the  police- 
man. Patterson  did  not  assist  the  police- 
man, nor  call  any  other  officer  at  the  time, 
because  he  said  he  did  not  know  at  the  time 
that  the  deceased  was  wounded,  as  he,  when 
shot,  did  not  fall,  but  started  in  pursuit  of 
the  accused.  It  appears  that  the  homicide 
was  reported  in  the  morning  papers,  and 
that  Patterson,  when  he  had  seen  this,  re- 
ported what  he  had  seen  to  one  of  the  police- 
men of  the  city.  An  attempt  was  made  to 
impeach  Patterson,  but  his  credibility  was 
for  the  jury  to  determine.  Besides  Patter- 
son's evidence,  there  was  considerable  dr 
cumstantial  evidence  tending  to  show  the 
guilt  of  the  accused.  If  the  state's  evidence 
was  true,— and  the  jury  seem  to  have  be- 
lieved it,— the  accused  was  guilty.  On  the 
whole  we  think  that  the  trial  judge  did  not 
abuse  his  discretion  in  refusing  a  new  trial. 

Judgment  affirmed.    All  the  justices  con- 
curring; 
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(Supreme  Court  of  Georgia.    Nov.  6,  1901.) 

PROFAKB  LANQUAQB— BVIDBKCK 
There  being  no  evidence  that  the  profane 
language  alleged  to  have  been  nsed  by  the  de- 
fendant in  the  presence  of  females  was  with- 
out provocation,  or  that  the  defendant  knew  of 
the  proximity  of  the  females,  his  conviction  was 
contrary  to  law. 

(Syllabus  by  the  Oourt.) 

Error  from  superior  court,  Monroe  county; 
E.  J.  Reagan,  Judge. 

Ed  Hardin  was  convicted  of  using  profane 
language  in  the  presence  of  a  female,  and 
brings  error.    Reversed. 

Persons  ft  Persons,  for  plaintiff  in  error. 
O.  H.  B.  Bloodworth,  Sol.  Gen.,  for  the  State. 

LEWIS,  J.  The  plaintilf  in  error  was  con* 
victed  in  the  city  ooort  of  Forsyth  of  the  of- 


f ense  of  using  obscene  and  profane  language 
in  the  presence  of  females.  The  judge  of 
the  superior  court  of  Monroe  county  refused 
to  sanction  his  petition  for  certiorari,  and  he 
brought  the  case  to  this  court  by  bill  of  ex- 
ceptions. 

There  is  no  conflict  in  the  evidence  appear- 
ing in  the  petition  for  certiorarL  Several 
witnesses  for  the  state  swore  that,  on  the 
occasion  of  a  Christmas  tree  gathering  in 
Monroe  county,  after  the  exercises  were  over 
a  number  of  those  present  went  outside  the 
buildh[)g  where  the  exercises  were  held,  for 
the  purpose  of  hitching  up  their  teams  to 
return  home.  In  the  party  were  three  la- 
dies. The  defendant  passed  by  where  they 
were,  and  went  on  a  distance  of  60  or  75 
yards,  in  the  direction  of  a  gin  house.  There 
were  others  with  the  defendant,  and  when 
they  got  to  the  gin  house  the  defendant  was 
distinctly  heard  to  use  certain  profane  lan- 
guage. The  profanity  was  used  in  a  loud 
tone,  and  could  be  plainly  heard  by  the  wit- 
nesses, and  presumably  by  the  ladies,  who 
were  not  introduced  as  witnesses,  but  who, 
it  was  shown,  were  not  deaf.  The  time  was 
near  midnight,  and  It  was  very  dark,  but 
all  the  witnesses  identified  the  defendant  by 
his  voice,  and  one  of  them  identified  him  by 
means  of  a  lantern  which  the  defendant  had 
in  his  hand  at  the  time  the  profanity  was 
used.  All  the  witnesses  (none  of  whom  were 
nearer  to  the  defendant  than  50  or  75  yards 
at  the  time)  swore  that  they  did  not  know 
why  he  used  the  profane  language.  It  was 
not  shown  that  the  defendant  knew  that  any 
ladies  were  within  hearing  distance  at  the 
time  the  language  was  used.  The  defend- 
ant introduced  no  witnesses  and  made  no 
statement 

Pen.  Ck)de,  S  896,  declares  that  any  person 
who  shall,  without  provocation,  use  to  or  of 
another,  and  in  his  presence,  opprobrious 
words  or  abusive  language,  tending  to  cause 
a  breach  of  the  peace,  or  who  shall,  in  like 
manner,  use  obscene  and  vulgar  or  profane 
language  in  the  presence  of  a  female,  etc., 
shall  be  guilty  of  a  misdemeanor.  Under 
this  law,  in  order  to  sustain  a  conviction  for 
the  offense  of  using  opprol^ous  words  to  or 
of  another,  it  must  clearly  appear  that  the 
words  were  used  without  provocation,  and 
by  the  use  of  the  words  "in  like  manner" 
the  legislature  clearly  expressed  an  inten- 
tion that  the  same  rule  should  apply  in  cases 
of  using  obscene,  vulgar,  or  profane  lan- 
guage in  the  presence  of  a  female.  Apply- 
ing to  this  law  the  well-established  rule  of 
strict  construction  for  penal  statutes,  this 
court  had  held,  in  the  case  of  Fuller  v.  State, 
72  Oa.  213,  that  "under  an  indictment  for 
using  opprobrious  words  it  is  incumbent  on 
the  state  to  allege  and  prove  that  such  words 
were  used  without  provocation.  Proof  of  the 
use  of  opprobrious  words  alone  is  not  suffi- 
cient, without  showing  tiie  circumstancee 
or  in  any  way  proving  want  of  provocattan,** 
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In  tbe  present  caae  no  effort  was  made  by 
tbe  state  to  show  that  the  profane  lansrnage 
used  was  withont  provocation,  and  hence 
the  Fuller  Case  is  squarely  In  point 

The  state  also  failed  to  prore  that  the  de- 
fendant knew  of  the  proximity  of  any  fe- 
males when  he  used  the  profane  language 
which  the  witnesses  testified  to  having  heard. 
It  Is  true  that  he  passed  near  them  on  his 
way  to  the  gin  house,  but  the  night  was  very 
dark,  and  no  presumption  arises  that  he 
saw  them.  It  is  also  worthy  of  notice  that 
when  the  defendant  passed  the  party'  in 
which  the  ladies  were  the  men  were  en- 
gaged in  hitching  up  their  horses,  and  from 
aught  that  appears  he  might  well  have  con- 
cluded that  the  party  had  driven  away  by 
the  time  he  arrived  at  the  place  where  the 
profane  language  was  used.  In  the  case  of 
Parks  V.  State,  110  Ga.  761,  86  S.  B.  73, 
where  this  identical  question  arose,  Mr.  Jus- 
tice Oobb  used  the  following  language: 
"While  the  evidence  in  thia  case  amply  sup- 
ported a  finding  that  the  accused  used  the 
language  charged  in  the  accusation,  it  was 
not  sufilcient  to  authorize  a  finding  that 
when  he  used  the  same  he  knew  a  female 
was  within  hearing,  or  that  he  used  the  same 
under  such  circumstances  that  he  must  have 
known  this  fact  It  is  true  the  language 
was  used  on  a  public  road,  near  a  dwelling 
house,  and  that  a  female  was  in  the  house, 
and  heard  the  language,  but  it  does  not  ap- 
pear that  the  accused  knew  who  constituted 
the  members  of  the  household  of  the  man 
who  owned  the  house.  Taking  the  evidence 
as  a  whole,  it  did  not  warrant  the  conviction 
of  the  accused  of  the  offense  charged  in  the 
accusation.**  The  sentence  last  quoted  is 
thoroughly  applicable  to  the  case  under  con- 
sideration, and  it  follows  that  the  refusal 
of  the  court  below  to  sanction  the  defend- 
ant's petition  for  certiorari  was  error. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


(114  Ga.  174) 

DANNBNBERG  v.  MAYOR,  ETC.,  OP 
CITY  OP  MAOON  et  al. 

(Supreme  Court  of  Georgia.    Nov.  8,  ^901.) 

BHTNICIPAL     CORPORATIONft-BNCROACHMENT 
ON  STREET— DISCRETION. 

1.  The  charter  of  the  city  of  Macon  confers 
upon  the  corporate  authorities  of  such  city  the 
power,  in  their  disoretioo,  to  grant  encroach- 
ments upon  ita  streets,  but  it  is  required  that 
the  city  authorities  should  pay  "dne  regard  to 
the  interests  of  property  holders  who  are  af- 
fected" by  an  encroachment  granted  in  a  given 
case.  Kirtland  v.  City  of  Macon.  66  Ga.  385; 
Daly  V.  Railroad  Co.,  7  8.  B.  146,  80  6a.  793, 
12  Am.  St.  Rep.  286. 

2.  The  record  in  tbe  present  case  does  not 
disclose  such  an  ahuse  of  discretion,  either  on 
the  part  of  the  corporate  anthorities  of  the  city 
of  Macon  or  of  the  jndge  whose  decision  is 
imder  review,  as  wonld  authorise  this  court  to 


reverse  his  jndgment  refnsing  to  grant  an  in- 
junction to  prevent  the  city  authorities  from 
carrying  into  effect  the  ordLsance  granting  aa 
encroachment  npon  one  of  the  streets  of  the 
city. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  eoimty; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  Joseph  Dannenberg  against  the 
mayor  and  council  of  the  dtar  of  Macon  and 
others.  Judgment  for  defendants,  and  plain- 
tlif  brings  error.    AfOrmed. 

Hardeman,  Davis,  Tomer  ft  Jones,  for 
plaintiff  In  error.  Mlnter  Wlmberiy,  Roland 
Ellis,  and  Spenctf  B.  Atkinson,  for  d^eiid> 
ants  in  eirw. 

PflB  CURIAM.    Judgment  affirmed. 


TAYLOR  T.  STATE. 


(U4  aa.  73) 


(Supreme  Court  of  Ctoorgia.     Nov.  6^   1901.> 

CRIMINAL.  LAW— BRROBr-INSTRUCnONS. 

The  requests  to  charge  were  fully  covered 
by  the  general  instructions  given  the  jury; 
the  charges  excepted  to  were  free  from  error; 
there  was  no  error  in  admitting  evidence^  ner 
in  the  omissions  to  charge  excepted  to;  and 
the  verdict  was  warranted  by  the  testimouy. 

(Syllabus  by  the  Court.) 

EkTor  from  superior  court,  Muscogee  ooim- 
tji  W.  B.  Butt,  Judge. 

Mitchell  Taylor  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

T.  T.  Miller  and  E.  J.  Winn,  for  plaintiff  in 
error.  8.  P.  Gilbert,  SoL  Gen.,  J.  M.  Terrdl, 
Atty.  Gen.,  and  G.  Y.  Tlgner,  for  the  State. 

PER  CURIAM.    Jndgment  sfflrmed. 


014  Oft.  115> 
FLOWERS   T.    STATE. 
(Supreme  Court  of  Georgia.     Nov.  7,  1001.> 

CRIMINAL  LAW-APPSAL— RBYIBW. 

1.  There  being  clear  and  positive  proof  that 
a  riot  was  committed,  and  snfQdent  evidence 
to  warrant  a  finding  that  the  accused  partici- 
pated therein,  the  verdict  will  be  allowed  to 
stand. 

2.  Points  made,  but  not  argued,  will  be 
treated  as  having  been  abandoned.  Moss  v. 
Bohanon,  36  S.  E.  9&4.  Ill  Ga.  STL 

(Syllabus  by  the  Court) 

Error  from  dty  court  of  La  Grange;  F.  M. 
Longley,  Judge. 
John  Flowers  was  convicted  of  riot,  and 

brings  error.    Affirmed. 

D.  J.  Gaifney,  for  plaintiff  In  error.  A.  H. 
Thompson,  fcMr  the  State. 

PER  OURIAM.    Jndgment  affirmed. 
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ELLIS  Y.  STATE. 


fBopreme  Court  of  GeorgUu    Nor.  8^   lOOL) 

CRIMINAL  UIW— NEW  "nUAIr-BXCUSINO 

JURORS. 

1.  While,  as  a  greneral  rolo*  peraoiiB  who 
have  been  duly  drawn  and  snmmoned,  and 
who  are  sabject  to  serve  ae  jurors,  should  not 
be  excused  from  service  because  of  prirate 
business,  yet  where  It  appears  that,  of  the 
number  of  persons  who  are  duly  summoned  to 
so  appear  and  serye,  there  is  an  excess  of  the 
number  required  by  law  for  jury  serrice,  It  Is 
not  cause  for  a  new  trial  that  uie  trial  Judge, 
fOr  any  reason  satisfactory  to  himself,  ex- 
cused one  of  the  number  not  so  reauirea. 

2.  Under  the  assignments  set  out  in  the  mo- 
tion, it  does  not  appear  that  the  trial  judge 
committed  any  error  which  would  authorise 
the  «rant  of  a  new  trial,  and  the  eyidenco  was 
amply  sufficient  to  support  the  yerdict. 

(Syllabus  by  the  GourtO 

Error  from  supeiloT  court,  Sumter  county. 
Gabe  Bills  was  eonvicted.  of  crime,  and 
brii^pi  error.    AfElimed. 

Blalock  &  Oobb,  for  plaintiff  in  error.  F. 
▲•  Hooper,  Sol.  Gen.,  for  liie  State. 

LITTLE,  J.  The  plaintiff  In  error  was  by 
the  grand  jury  of  Sumter  connfty  indicted  for 
tiie  offense  at  incestuous  adultery.  He  was 
tried  and  convicted,  and  to  the  overruling 
of  a  modOD  for  new  trial  made  lyy  him  he 
excited. 

It  was  contesided  by  counsel  for  plaints 
in  error  that  the  judge  had  no  legal  power 
to  excuse  from  service  a  juror  who  had  been 
drawn  and  summoned,  on  the  ground  that 
such  service  would  interfere  with  the  private 
business  of  the  person  so  drawn,  and  that 
the  failure  of  the  trial  judge  to  sn^tain  the 
challenge  to  the  array  of  jurors  made  in  thi^ 
case  by  the  defendant  at  the  time  of  his  ar- 
raignment presents  this  question  for  determl- 
naftion.  An  examination  of  the  challenge 
shows,  however,  titiat  this  question  Is  not 
raised  by  the  challenge  in  such  a  way  that  it 
can  be  passed  upon  by  this  court,  so  as  to 
have  any  binding  effect  The  challenge  re- 
cites the  fact  that  B.  L.  McLeod  and  47  other 
named  persons  were  duly  drawn  and  sum- 
moned as  Jurors  for  tiie  third  week  of  the 
May  term  of  Suipter  superior  court;  and  it 
alleges  that  these  persons  were  legally  dravni 
and  summoned,  and  were  qualified  to  serve 
as  jurors  for  that  week.  It  further  alleges 
that  the  presiding  judge  excused  R.  L.  Mc- 
Leod, one  of  the  persons  drawn  for  service, 
on  his  application,  and  because  of  the  state- 
ment by  lilm  that  he  wo^d  suffer  loss  in  his 
business  if  required  to  serve,  whidi,  it  is  al- 
leged, was  not  a  lawful  excuse;  and  the  de- 
fendant insisted  in  said  challenge  that  Mc- 
Leod should,  under  the  law,  have  been  im- 
paneled and  put  on  the  def<endant,  and,  be- 
cause he  was  not,  the  panel  which  was  irat 
upon  him  was  not  a  legal  one. 

Section  862  of  the  Penal  Oode^  in  effect*  d^ 
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Clares  that  the  names  of  the  persons  ejected 
by  the  jury  commissioners  as  prescribed  by 
law  shall  be  placed  on  separate  tickets  in  the 
jury  l>ox»  and  that  the  judge  shall  draw 
therefrom  86  names  to  serve  as  a  petit  jury 
for  the  trial  of  dvil  and  criminal  cases,  and 
that  they  shall  be  summoned  in  the  regular 
manner.  The  succeeding  section  dedares 
that  from  the  number  so  drawn  the  judge 
shall  have  made  up  two  panels,  of  12  Jurors 
eadi.  Section  868  of  the  same  Oode  pre- 
scribes tiiat,  when  any  person  shall  stand  In- 
dicted for  a  felony,  the  court  shall  have  im- 
paneled 48  jurors,  24  of  whom  shall  be  taken 
from  two  panels  of  the  petit  Jurors,  from 
which  to  sdect  the  Jury,  while  the  succeed- 
ing section  gives  the  presiding  Judge  au- 
tiiorlty  to  draw  from  the  box  talesmen  nec- 
essary to  fill  up  t^e  panel,  or  he  may  order 
a  sufSci^nt  number  at  such  to  be  smnmoned 
by  the  sheriff.  So  that  in  the  case  of  Gie 
trial  of  a  felcmy  the  48  jurors  who  are  put 
upcHi  the  accused  shall  consist  of  the  two 
panels  of  jurors  regularly  organised  by  the 
court,  and  24  jurors  drawn  from  the  box  or 
summoned  by  the  sheriff.  The  challenge  in 
this  case  complained  t3iat  there  were  48  ju- 
rors summoned  to  appear  at  the  court,  and 
that  the  judge  Improperly  excused  1  of  tills 
number.  It  does  not  appear  from  the  words 
of  the  challenge  that  these  48  jurors  were 
summoned  for  the  purpose  of  organizing  the 
two  panels  of  petit  or  traverse  jurors  re- 
quired in  the  organization  of  the  court  But, 
if  we  assume  that  this  was  the  purpose, 
and  that  the  two  panels  prescribed  by  the 
statute  were  to  be  oi^anized  from  this  body 
of  48,  then  12  more  were  drawn  than 
were  necessary,  as  only  S6  are  by  the  stat- 
ute required.  So  the  number  set  out  in  the 
challenge  exceeds  that  required  by  law,  and 
practically  12  of  the  persons  named  had  been 
unnecessarily  drawn  and  summoned  for  the 
organization  of  the  court  Certainly,  If  this 
was  the  case,  no  legal  right  of  the  defend- 
ant would  have  been  Infringed  had  the  judge 
excused  12  of  this  number  for  any  reason 
satisfactory  to  himself;  and,  as  he  might 
have  properly  excused  12,  it  could  not  have 
been  Improper  to  excuse  1.  Nor  is  it  mate- 
rial vrhlcft  particular  1  or  which  particular 
12  of  the  whole  number  were  excused  under 
these  drcnmstances;  for,  as  to  regularity  In 
having  been  drawn  and  summoned,  they 
were  all  on  the  same  legal  footing,  and  the 
defendant  had  no  right  to  have  the  panels 
made  np  from  any  particular  36  persons  of 
the  number  drawn.  If,  on  the  other  hand, 
we  are  to  treat  the  48  names  as  of  persons 
drawn  to  serve  as  talesmen,  theil  the  re- 
ply to  the  point  made  in  the  challenge  is  fur- 
nished by  section  868,  which  requires  that 
In  the  trial  <^  a  felony  the  Jurors  put  upon 
the  prisoner  shall  consist  first,  of  the  two 
regular  panels,  aggregating  24,  and  24  addi- 
tional jurors;  and,  if  the  48  names  mentioned 
In  iht  diallenge  were  drawn  as  tales  Jnrora 
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2i  af  them  would  not  be  needed  to  make  up 
the  panel  of  48  to  which  the  defendant  was 
entitled  on  his  trial,  he  being  charged  with 
the  commlsalon  of  a  feiony.  Not  being  re- 
quired, they  could,  of  courw,  have  been  In- 
dlyidually  or  collectively  excused  and  dis- 
charged by  the  trial  Judge,  in  hds  discretion. 
So  the  question  wheUier  the  presiding  Judge 
has  the  right  to  excuse  a  person  lawfully 
summoned  to  serve  as  a  Juror,  on  account  of 
his  business,  is  not  made;  and,  although  pre- 
sented and  asked  to  be  decided  In  the  brief,  a 
decision  of  that  question  in  the  present  case 
would  be  obiter.  Take  everything  stated  in 
the  challenge  to  be  true,  and  it  follows  from 
the  provisions  of  the  law  to  which  we  have 
referred  that,  of  the  48  Juiotb  named  in  the 
challenge,  either,  in  the  one  case,  12,  or,  in 
the  other,  24,  of  this  number,  were  in  excess 
of  the  number  required  by  law;  and  under 
such  circumstances  the  action  of  the  trial 
Judge  in  excluding  12  or  24,  as  the  case  might 
be,  would  be  entirely  prop^.  Therefore  it 
cannot  be  said,  under  the  circumstances  set 
out,  that  the  Judge,  by  excusing  McLeod,  in- 
fringed In  any  way  upon  the  right  of  the  de- 
fendant to  have  the  full  panel  of  Jurors,  as 
drawn  and  summoned,  put  on  him  at  the 
trial.  Necessarily  the  Judge,  in  the  organi- 
zation of  tiie  court  and  in  forming  the  panels 
of  Jurors^  must  be  allowed  a  very  wide  dis- 
cretion to  meet  existing  conditions;  and,  In 
passing  upon  the  application  of  citizens 
drawn  to  serve  on  the  Jury,  that  discretion, 
in  determdning  whether  a  particular  person 
shall  be  excused  for  providential  or  otiier 
causes  which  stand  upon  the  same  footing, 
wtil  not  ordinarily  be  deemed  to  have  been 
abused.  We  are  free  to  say,  however,  that 
In  our  opinion  the  fact  that  the  business  of 
a  particular  person  would  be  Injuriously  af- 
fected by  his  service  does  not  come  within 
any  class  of  legal  excuses.  In  the  Intertet 
of  the  body  of  citizens^  the  public  duty  Is  by 
law  placed  upon  each  of  those  who  have 
been  selected  to  form  in  part  the  tribunal 
which  under  our  system  determines  the  prop- 
erty rights  of  litigants,  and  the  personal  lib- 
erty of  persons  charged  with  crime.  As  a 
rule,  those  who  have  been  selected  according 
to  law  to  discharge  the  important  functions 
of  Jurors  should  serve;  and,  as  a  general 
rule,  it  is  the  right  of  a  party.  In  having  his 
cause  determined  by  a  Jury,  to  have  that  Jury 
from  a  panel  composed  of  the  persons  regu- 
lariy  drawn  and  summoned  under  t^e  provi- 
sions of  the  statute,  unless  from  necessity  It 
is  otiierwise  made  up  according  to  the  stat- 
ute. But  whether  or  not  a  failure  on  the 
part  of  the  trial  Judge  to  require  one  of  such 
persons  to  serve  on  the  Jury,  when  no  ade- 
quate reason  has  been  presented  why  he 
should  not  do  so,  injurioosly  affects  that  right 


of  a  party,  Is  not  so  made  in  this  case  that 
it  may  be  specifically  decided. 

2.  Several  other  grounds  are  set  out  in  tSie 
motion  for  a-  new  trial  as  affording  reasons 
why  the  Judge  erred  in  refusing  to  grant  tlie 
motion.  None  of  these  are,  in  our  (^lni<»i, 
sufficient  to  authorise  a  reversal  of  the  judg- 
ment overruling  the  motion.  As  set  out 
therein,  legal  exceptions  under  established 
rules  are  not  made  to  certain  of  the  rulings 
complained  of,  and  they  cannot,  therefore, 
be  considered,  ev^i  if  erroneous.  Others, 
not  subject  to  the  same  objection,  are  found 
not  to  liave  been  erroneous.  It  Is  allied  in 
one  of  the  grounds  that  the  court  erred  in 
the  manner  tn  which  a  request  to  charge  the 
Jury  was  given;  but,  under  the  note  relat- 
ing thereto  appended  by  the  Judge,  the  Irreg- 
ularity of  reading  the  request  and  following 
it  with  a  charge,  without  more,  was  not  so 
material  as  to  require  the  reversal  of  tiie 
Judgment  Still  other  grounds  of  the  motion 
were  not  certitfed  to  be  true,  and  have  not 
been  considered. 

An  examination  of  the  brief  of  evld^ice  in 
tiie  case  shows  that  there  was  evidence  bu£E1- 
cient  to  sustain  the  conviction,  and,  inasmuch 
as  no  error  of  law  Is  made  to  appear,  the 
Judgment  overruling  the  motion  for  a  new 
trial  is  affirmed.    All  the  Justices  ooncurrlng. 


(iliGkLm) 
SOUTHERN    RT.    CO.   r.    LOUGHRIDGK 

(Supreme   Court  of  Georgia.     Nov.   8,   1901.) 

RAILROADS— KILLING  STOCK  ON  TRACK— BVI- 
DENCE—INSTRUCnONB. 

1.  While  the  evidence  of  the  defendant  was 
sufficient  to  rebut  the  presumption  of  negli- 
gence which  arose  on  proof  of  the  killing  of 
tiie  animal  by  the  operation  of  defendant's 
train,  there  was  evidence  on  the  part  of  the 
plaintiff  tending  to  show  that  the  company 
was  nei^ligent  at  the  time  of  the  killing.  The 
question  whether  the  company  was  negligent 
was  for  the  jury,  (a)  There  was  sufficient  evi- 
dence to  support  the  verdict. 

2.  If  there  was  any  error  in  the  charge  com- 
plained of,  it  was  not,  under  the  facts  of  this 
case,  sufficient  to  disturb  the  verdict. 

3.  The  failure  to  charge,  of  which  complaint 
was  made,  was  not,  in  the  absence  of  a  re- 
quest so  to  charge,  error. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Whitfield  coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  M.  B.  Loughridge  agahist  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Shumate  &  Maddoz,  for  plaintHf  In  error. 
W.  E.  Mann  and  J.  B.  Terry,  for  defendant 
in  OTor. 

PER  OURIAM.    Judgment  affirmed. 


Ga,) 


LAWS  T.  STATE. 


883 


(U4  Oa.  18S) 

SOUTHERN   BY.   00.  T.  OBESHAM. 

t 

(Supreme  Gonrt  of  Georgia.     Not.  9,  10014 

TRIAr-OPBNINO  AND  CLOSE— INSTRUCTIONS— 
ARRBST  OF  PASSBNOSR— ME7ASURB  OF  DAM- 
AGES-CONCBALMENT    ON    TRAIN— JURISDIO- 

noN. 

1.  Even  if  an  answer  to  a  petition  admits 
8affl<tfent  facts  to  entitle  the  plaintiff  prima 
facie  to  a  recoTery,  it  is  not  erroneous  to  re- 
fuse to  allow  the  defendant  to  open  and  con- 
clude the  argument,  when  no  request  to  do  so 
is  presented  until  after  the  testimony  on  both 
sides  has  been  closed. 

2.  It  is  erroneous  for  a  trial  judK^  to  charge 
the  jury  upon  issues  not  made  by  the  pleadings 
or  evidence  in  the  case  on  trial;  and  where 
this  is  done,  when  the  evidence  is  conflicting 
on  the  issues  realty  involved,  in  a  way  which 
may  mislead  the  jury,  it  is  cause  for  a  new 
trial,  (a)  Where  the  questions  raised  were 
whether  the  conductor  or  other  authorities  on 
a  railroad  train  had  improperly  arrested,  mis* 
used,  and  maltreated  the  plaintiff,  and  no  ques- 
tion as  to  the  propriety  or  impropriety  of  eject- 
ing him  from  the  train  was,  under  the  evi- 
dence, involved,  a  charge  which  injected  this 
issue  into  the  case  was  erroneous. 

5.  Where,  in  the  trial  of  a  case,  evidence  has 
been  introduced  tending  to  show  that  mental 
and  physical  pain  has  resulted  from  the  wrong- 
ful act,  to  recover  damages  for  which  the  ae- 
tion  was  instituted,  it  is  not  error  to  instruct 
the  jury  that  there  is  no  fixed  rule  for  com- 
puting damages  of  this  nature,  but  that  the 
same  are  left  to  the  enlightened  conscience  and 
intelligence  of  impartial  jurors. 

4.  An  attempt  to  steal  a  ride  by  concealing 
one's  self  on  a  moving  train  of  cars  is  a  mis- 
demeanor, and  the  conductor  is  by  law  au- 
thorized to  cause  a  person  guilty  thereof  to  be 
arrested.  Where,  in  a  ffiven  case,  the  conduct 
of  the  passenger  is  sucn  as  to  afford  reasona- 
ble ground  and  probable  cause  for  believing 
that  one  is  violating  this  law,  his  arrest  by 
the  conductor  does  not  render  the  railroad 
company  liable,  although  it  be  shown  that  the 
person  was  not,  as  a  matter  of  fact,  violat- 
ing or  attempting  to  violate  the  statute,  (a) 
The  court  erred  in  refusing  to  charge  a  request 
containing  the  above  legal  proposition,  (b) 
There  was  in  the  present  case  sufficient  evi- 
dence to  find  that  the  plaintiff  was  actually 
violating  the  law  in  this  regard.  Though  at- 
tempt at  concealment  is  one  of  the  essential 
elements  of  the  offense,  there  is  in  the  record 
sufficient  evidence  to  establish  the  fact  that 
the  plaintiff  attempted  to  conceal  himself  on 
the  train. 

6.  The  refusal  to  give  in  charge  the  other  re- 
quests specified  was  not  error. 

6.  The  point  that  the  trial  court  was  with- 
out jurisdiction  is  (certainly  as  to  some  of  the 
alleged  causes  on  which  the  right  of  recovery 
is  predicated)  without  merit,  and,  not  having 
been  raised  by  a  proper  plea  or  motion  In  the 
court  below,  will  not  be  considered,  when  pre- 
sented in  tnis  court,  as  a  meritorious  ground 
for  a  new  trial. 

(Syllabus  by  the  CJonrt.) 

Error  from  city  court  of  Floyd  county; 
Jno.  H.  Reece,  Judge. 

Action  by  Charles  Gresham,  by  his  next 
friend,  against  the  Southern  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

Shumate  &  Maddox,  Qeo.  A.  H.  Harris, 
and  Mr.  Chamlee,  for  plaintiff  in  error. 
Fouch^  &  Fouch^  and  McHenry  ft  Maddox, 
for  defendant  in  error. 


LITTLE;  J.  Gresham,  by  his  next  friend, 
brought  suit  against  tho  railroad  company 
for  injuries  he  claims  to  have  sustained  by 
the  wrongful  action  of  certain  employte  of 
the  company.  The  action  was  seemingly  In- 
stituted to  recoTer  damages  for  a  malicious 
arrest  and  malicious  prosecution,  and  for 
abuse  of  the  person  of  plaintiff  while  under 
arrest  There  was  a  general  denial  of  the 
allegation  that  plaintiff  was  maltreated  while 
under  arrest,  and  an  admission  of  the  arrest, 
and  a  justification  of  the  same  on  the  ground 
that  the  plaintiff  was  violating  one  of  the 
statutes  of  this  state  in  attempting  to  steal 
a  ride  upon  the  train;  and  that  the  prosecu- 
tion was  with  probable  cause  and  in  reason- 
able time.  Hence  a  material  question  was 
whether  the  plaintiff  was  stealing  a  ride  on 
the  train  of  the  company  or  not  The  trial 
resulted  in  a  verdict  for  the  plaintiff  for  the 
sum  of  $2,(X)0.  The  company  made  a  mo- 
tion for  a  new  trial  on  a  number  of  grounds. 
Those  alleging  that  the  verdict  was  contrary 
to  the  evidence,  without  evidence  to  support 
it,  contrary  to  law,  and  excessive  in  amount 
are  not  dealt  with  here,  because,  under  the 
rulings  made,  the  case  must  be  again  tried. 
The  evidence  Is  voluminous,  and,  for  the  rea- 
son above  stated,  It  is  not  necessary  that  It 
should  be  reported.  Other  than  the  general 
grounds  of  the  motion,  the  questions  raised 
In  the  application  for  a  new  trial  are- dealt 
with  in  the  headnotes  above,  and  ne^  no 
elaboration  to  establish  the  principles  which 
they  contain.  They  are  sufiScIently  full  to 
give  direction  at  another  trial  on  the  points 
of  law  to  which  they  apply,  and  cover  a  con- 
sideration of  the  errors  assigned  other  than 
those  with  which  it  is  not  naw  necessary  to 
deal. 

Judgment  reversed.  All  the  Justices  con- 
curring. 
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(Supreme  Conrt  of  Georgia.     Nov.  6,  1901.) 

MURDBR— SUFFICIBNOT  OF  BVIDENOB. 

The  evidence  in  this  case  being  entirely 
circumstantial,  and  not  sufficiently  strong  to 
establish  beyond  a  reasonable  doubt  the  guilt 
of  the  accused,  or  to  exclude  every  reasona- 
ble hypothesis  except  that  the  defendants  com- 
mitted the  crime  with  which  they  were  diar- 
ged,  the  trial  judge  erred  in  not  granting  a 
new  trial  on  the  ground  that  the  rerdlct  was 
not  supported  by  the  evidence* 

(Syllabus  by  the  Court) 

Error  from  superior  court  Henry  county; 
B.  J.  Reagan,  Judge. 

Dick  Laws  and  others  were  convicted  of 
murder*  and  bring  error.    Reversed. 

Searcy  &  Boyd  and  E.  M.  Smith,  for  plain- 
tiffs in  error.  0.  H.  B.  Bloodworth,  Sol. 
Gen.,  R.  I.  Daniel,  and  J.  M.  Terrell,  Atty. 
Gen.,  for  the  State. 
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LITTI4B,  J.  Dick  Laws  and  Ben  Law*,  to- 
gether with  one  Bill  Young,  were  t>y  the 
grand  Jury  of  Henry  county  indicted  for  the 
murder  of  Jack  Gray,  at  a  term  of  that  court 
preyious  to  that  at  which  they  were  tried 
and  convicted.  Bill  Young  theretofore  had 
been  put  on  trial  separately  from  Dick  and 
B^i  Laws,  and  was  convicted.  He  made  a 
motion  for  a  new  trial,  which  having  been, 
overruled,  he  sued  out  a  bill  of  exceptions, 
assigning  as  error  on  the  part  of  the  trial 
judge  the  overruling  of  the  same.  His  case 
was  heard  In  this  court  at  the  October  term, 
1900  (see  112  Ga.  765,  38  S.  E.  79),  and  the 
Judgment  of  the  court  below  was  affirmed. 
The  evidence  was  entirely  circumstantial, 
but,  on  a  dose  and  careful  examination  of 
the  record  in  that  case,  this  court  was  of  the 
opinion  that  the  evidence  contained  therein 
was  sufficient  to  sustain  the  verdict,  and  to 
exclude  every  other  reasonable  hypothesis 
but  that  Young,  in  connection  with  others, 
killed  the  deceased,  and  that  the  offense  was 
murder.  It  was  the  theory  of  the  state  In 
that  case,  as  well  as  in  the  case  at  bar,  that 
Young,  together  with  the  plaintlflis  in  error 
and  perhaps  others,  were  engaged  with  the 
deceased  in  playing  cards  during  the  night  in 
which  the  killing  took  place,  in  the  woods, 
not  far  distant  trom  the  railroad  track;  that 
they  there  got  into  an  altercation,  when  Gray 
was  killed,  and  his  body  carried  from  the 
woods  to  a  point  on  the  railroad  track,  and 
left  there,  for  the  purpose  of  inducing  the  be- 
lief that  he  was  killed  by  a  passing  train. 
The  evidence  In  the  case  of  Young,  as  well  aa 
in  this  case,  was  sufficient  to  authorize  the 
jury  to  find  that  Gray  was  killed  and  his 
body  was  disposed  of  in  the  manner  indicat- 
ed. It  clearly  showed  that  a  number  of  per- 
soni^  were  gaming  at  the  point  indicated  the 
night  Gray  was  killed,  and  Young,  as  well 
as  these  plaintiffs  in  error,  were  seen  in  com- 
pany with  the  deceased,  going  In  the  direc- 
tion of.  tile  woods  in  the  early  part  of  the 
night.  While  these  circumstances  alone  were 
not  sufficient  to  support  a  verdict  finding 
Young  guilty  as  charged,  evidence  of  other 
facts  appeared  on  his  trial  which  as  we  think 
placed  his  guilt  beyond  a  reasonable  doubt 
It  was  shown  that  four  persons  entered  these 
woods  together;  that  there  was  an  alterca- 
tion there;  that  three  persons  came  out  from 
the  woods,  going  in  the  direction  of  the  rail- 
road track;  that  the  relative  position  of  their 
tracks  indicated  that  these  three  persons 
were  jointly  carrying  some  heavy  burden; 
they  indicated  also  that  two  persons  were 
walking  in  the  same  direction  two  or  three 
feet  apart,  oposite  each  oth^,  and  that  (me 
was  on  a  line  between  these  two,  eith^  in 
front  or  In  the  rear,  and,  while  these  tracks 
were  not  traced  to  the  point  where  the  body 
was  found,  they  were  directly  traced  to  the 
public  road  adjacent  to  the  railroad,  and 
within  a  short  distance  from  where  it  was 
found;  that  they  could  not  be  tiiured  further 


because  of  the  character  of  the  ground.  It 
was  further  proved  by  persons  on  trains 
which  passed  during  the  night,  and  who  were 
la  position  to  know,  that  no  object  was  strudc 
by  the  locomotive  or  cars  passing  the  place 
where  the  body  was  found,  and  trom  the 
character  of  the  wounds  on  the  body  of  the 
deceased  the  jiury  were  fully  authorized  to 
determine  that  the  deceased  had  not  been 
killed  by  a  passing  train,  but  that  he  was 
killed  in  the  woods,  and  his  body  placed  on  or 
near  the  railroad  track.  This  fact  having 
been  established.  It  was  then  satisfactorily 
shown  that  the  tracks  of  one  of  the  persons 
which  came  from  the  woods,  and  inferential- 
ly  bearing  a  burden,  were  made,  by  Young. 
The  proof  that  Young  was  one  of  these  par- 
ties was  perhaps  as  well  established  as  such 
fact  could  have  been  by  this  character  of  evi- 
dence. In  addition  to  these  facts,  a  reflecting 
lamp,  belonging  to  Young,  which  be  took 
from  his  place  when  the  party  left  town  ro 
go  to  the  woods,  was  found  near  where  the 
altercation  appeared  to  have  taken  place;  thus 
almost  conclusively  showing  his  presence. 
In  addition  to  these  circumstances,  it  was 
also  shown  that  Young  was  abs^it  from  hm 
home  all  night;  that  be  came  in  quite  early, 
drunk;  that  he  had  a  pack  of  cards,  and  at- 
tempted to  bum  them;  that  he  was  very 
much  excited,  and  expressed  a  fear  that  he 
was  going  to  be  mobbed,  and  used  to  diffor- 
ent  persons  language  whidi  indicated  that 
he  was  In  trouble  brought  on  by  some  act 
of  his,  for  which  he  feared  punishment,  or, 
rather,  that  he  might  be  summarily  dealt 
with.  These,  and  other  clrcumstancos  not 
named,  were  sufficient,  In  our  judgu^ent,  to 
Indicate  Young's  guilt,  in  connection  with  oth- 
ers. 

The  plaintiffs  in  errw  were  tried  under  the 
same  indictment,  and  found  guilty,  and,  their 
motion  for  a  new  trial  having  been  overruled, 
they  are  here  asking  for  a  reversal  of  that 
judgment  The  evidence  against  them  is  suf- 
ficient to  raise  a  suspicion  of  their  guilt,  but 
Is  not  sufficiently  strong  to  exclude  the  hy- 
pothesis of  their  innocence.  Undoubtedly  they 
were,  some  time  during  the  night,  at  The 
place  where  the  gaming  was  going  on.  This 
fact  they  did  not  deny.  But  the  circumstan- 
ces are  not  sufficient  to  clearly  raise  the  In- 
ference that  they,  or  either  of  them,  assisted 
in  carrying  the  body  from  the  woods.  It  is 
true  that  the  tracks  going  out  of  the  woods, 
other  than  Young's,  were  of  a  sise  approxi- 
mating those  of  the  two  defendants,  hot  the 
evidence  does  not  at  all  Nearly  show  -ihat 
the  tracks  were  made  by  them,  nor  tiiat  they 
could  not  have  been  made  licf  many  other 
persons  in  the  commnnity.  They  inslbted 
that  while  th^  were  near  the  place  wh^e^ 
in  all  human  probability,  the  deceased  waa 
killed,  they  were  neither  participating  in  the 
game,  nor  was  there  any  alt^cation  while 
they  were  there,  but  that  they  left  the  partj 
engaged  in  a  game^  in  a  different  directicn* 
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and  passed  through  the  woods  at  a  different 
point,  from  those  who  were  engaged  with 
Young  in  carrying  the  body  to  the  railroad, 
and  eyidence  was  introduced  showing  the 
tCBxkB  of  two  persons  leaving  the  woods  at 
the  point  indicated  by  them.  So  that,  if  this 
conriction  is  allowed  to  stand,  it  can  be  sap- 
ported  only  by  the  facts  that  the  accused  and 
others  were  with  the  deceased  the  night  be- 
fore he  was  killed;  that  with  him  and  others 
tiiey  went  to  the  place  where  the  parties 
were  gaming,  and  remained  there  for  some 
time.  While  these  and  perhaps  oth^  facts 
which  were  shown  on  the  trial  were  sofllcient 
to  raise  the  suspicion  that  plaintiffs  in  error 
were  in  some  way  implicated,  they  are  not 
sufficient,  in  our  Judgment,  to  sustain  a  find* 
ing  that  they  participated  in  the  homicide. 
The  presumption  would  naturally  arise  that 
the  persons  who  carried  the  body  to  the  rail* 
road  track  were  those  properly  chargeable 
with  the  homicide,  and  the  evidence  does  not 
satisfactorily  show  that  either  of  these  plain- 
tiffs in  error  were  in  that  party;  nor  did  any 
other  fact  pointing  with  reasonable  certainty 
to  the  guilt  of  either  of  them  appear  in  the 
evidence.  Facts  and  incidents  which  appear- 
ed in  Young's  Case,  and  pointed  directly  to 
his  guilt,  were  entirely  absent  in  the  case  of 
these  def^ndants.  And  as  no  additional  facts 
were  adduced  which  connected  them  with 
the  crime,  and  pointed  to  their  guilty  partici- 
pation in  the  homicide,  it  is  our  Judgment 
that  the  trial  Judge  should  have  ordered  a 
new  trial  on  that  ground  of  the  motion  which 
sets  out  that  the  verdict  w|is  without  suffi- 
cient evidence  to  support  it 

Judgment  reversed.    All  the  Justices  con- 
curring. 
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CRIMINAL  I4AW— NSrWLT-DISCOyKRBD    BIVI- 

DBNCB--CUMULATIVB  BVIDENCB 

—NEW  TRIAL. 

1.  Although  newly-discovered  evidence  may 
tend  to  establish  the  truth  of  a  material  con- 
tention in  direct  support  of  which  testimony 
was  introduced  at  the  trial,  such  evidence  is  not 
merely  cumulative  when  it  relatea  to  a  particu- 
lar fact  concerning  which  no  witness  had  al- 
ready testified,  (a)  Thus,  where  in  a  criminal 
trial  the  defense  was  alibi,  and  the  accused 
introduced  witnesses  who  testified  that  on  the 
day  of  the  commission  of  the  crime  they  saw 
the  accused  in  a  county  other  than  that  in 
which  it  was  perpetrated,  he  being  on  that  day, 
according  to  tne  testimony  of  some  of  them,  at 
one  place  in  the  county  to  which  their  tteti- 
mony  related*  and  according  to  the  testimony 
of  others  of  them  at  other  places  therdn,  and 
according  to  the  testimony  of  all  too  far  from 
the  scene  of  the  offense  to  have  been  possibly 
present  at  the  time  of  its  perpetration,  newly- 
discovered  testimony  of  soli  another  witness, 
which  placed  the  accused  in  the  county  where 
the  other  witnesses  located  him  on  the  day  in 
auestion  at  a  different  hour  and  place  from  any 
testified  to  by  them,  is  not  merely  cumulative* 
though  it»  of  course,  tended,  like  the  other  tee- 


tbDony.  to  establish  the  truth  of  the  defense 
of  aUU. 

2.  In  a  case  of  the  nature  above  indicated« 
where  at  best  the  eorrectness  of  the  verdict  of 
guilty  is  to  be  most  gravely  doubted,  and  ap* 
parently  there  should  have  been  a  verdict  of 
acquittal,  a  new  trial  should  be  granted  upon 
such  newly-discovered  evidence,  fOr  under  such 
circumstances  it  is  most  probable  that  upon  an- 
other trial  that  evidence  would,  in  connection 
with  that  which  had  been  previously  introducedt 
result  in  a  verdict  of  not  guilty. 

3.  Applying  these  rules  to  the  present  case^ 
the  court  should  have  granted  a  new  trial,  for 
it  appeared  that  there  was  nO  want  of  diligence 
in  discovering  the  new  evidence,  which  was  of 
the  character  outlined  above,  and  the  showing 
made  in  respect  thereto  was  in  ail  respects  legal 
and  complete. 

(Syllabns  by  the  Court) 

Brror  from  superior  court,  Jackson  eoxmtfp 
W.  H.  Felton,  Jr.,  Judge. 

Gns  Fellows  was  convicted  of  crime,  and 
brings  error.    Reversed. 

J.  A.  B.  Mahaffey  and  Shackelford  & 
Shackelford,  for  plaintiff  in  error.  CL  H. 
Brand,  SoL  Gen.»  and  W.  W.  Stark,  for  the 
State. 


LEWIS,  J*  Gus  Fellows  was  arraigned  In 
the  superior  court  of  Jackson  county  upon  an 
indictment  charging  him  with  the  offense  of 
rape.  The  Jury  returned  a  verdict  of  guilty, 
with  a  recommendation  to  mercy.  The. ac- 
cused made  a  motion  for  a  new  trial,  which 
was  overruled,  and  he  excepted. 

The  victim  of  the  alleged  rape  was  intro- 
duced in  behalf  of  the  state,  and  testified  as 
to  the  details  of  the  crime.  She  identified 
the  accused,  and  swore  positively  that  he  was 
the  man  who  committed  the  rape,  which  she 
said  took  place  In  the  immediate  vicinity  of 
her  home,  near  Harmony  Grove^  In  Jackson 
county.  The  cross-examination  of  this  wit- 
ness tended  to  show  that  ahe  was  a' person 
of  little  intelligence,  education,  or  experience, 
but  did  not  impeach  her  credibility.  It  was 
shown  by  other  testimony,  however,  that 
shortly  after  the  accused  was  apprehended 
she  was  taken  to  the  Jail  in  Athens,  where 
he  was  then  confined,  for  the  purpose  of  iden- 
tifying him;  that  she  pointed  out  another 
negro,  in  no  way  connected  with  the  crime, 
as  her  assailant,  and,  when  confronted  by 
the  accused,  stated  positively  that  he  was  not 
the  man  who  had  committed  the  crime;  and 
that  It  was  only  after  the  accused  had,  at 
the  Instance  of  others,  pnt  on  a  coat  which  it 
was  supposed  had  been  worn  by  the  guilty 
man  at  the  time  the  crime  was  committed, 
that  she  finally  identified  him.  Opposed  to 
this  evidence,  the  accused  made  out  by  the 
testimony  of  unimpeached  witnesses,  most  of 
whom  were  not  related  to  him  either  by  blood 
or  friendship,  an.  alibi  which  was  perfect  in 
every  particular,  which  showed  him  to  have 
been  18  or  20  miles  away  from  the  scene  of 
the  crime  at  the  time  of  Its  commission,  and 
which,  if  the  witnesses  were  to  be  believed, 
rendered  it  impossible  for  him  to  have  been 
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guilty  of  the  offense  as  charged  In  the  Indict- 
ment It  Is  worthy  of  remark  that,  before 
any  evidence  tending  to  establish  an  alibi 
was  Introducedt  the  accused  made  his  state- 
ment, in  which  he  recounted  In  the  min- 
utest detail  his  whereabouts  on  the  day  the 
crime  was  committed;  and  this  statement,  In 
every  essential  particular,  and  In  many  of 
Its  trivial  details,  was  completely  corrobo- 
rated by  the  witnesses  who  followed  him. 
This  statement  was  to  the  effect  that  the  ac- 
cused had  had  trouble  with  his  wife  a  day  or 
two  previously  to  the  day  the  crime  was  com- 
mitted, and  had  beaten  her;  that,  fearing 
that  his  wife  would  have  him  arrested,  and 
get  him  Into  trouble,  he  decided  to  leave 
home,  and  visit  the  family  of  a  relative,  Ellen 
Nail,  or  Ellen  Johnson  (she  seems  frpm  the 
record  to  have  been  called  by  both  names), 
who  lived  about  18  miles  distant  In  the  ad- 
joining county  of  Hall,  near  Gainesville;  and 
that,  In  pursuance  of  this  Intention,  he  set 
out,  early  In  the  morning  of  the  day  the  crime 
Is  alleged  to  have  been  committed,  on  the 
way  to  the  home  of  this  relative.  In  his 
hand  he  carried  a  small  bundle  containing 
sundry  articles  of  clothing.  He  met  several 
persons  during  the  course  of  his  Journey, 
some  of  whom  were  known  to  him  and  some 
not.  Part  of  the  way  he  was  allowed  to  ride 
In  the  rear  of  a  wagon  which  overtook  him 
on  the  road,  and  In  this  wagon  were  two 
men,— Amos  Fuller  and  Homer  Ogle,— neither 
of  whom  had  previously  known  the  accused. 
Arrived  at  the  home  of  Ellen  Nail,  he  re- 
mained there  until  about  0  o'clock  In  the 
morning,  when  he  went,  In  company  with  his 
cousin,  Gaines  Johnson,  a  son  of  Ellen,  to 
the  home  of  a  Mr.  KUgore,  near  by,  to  see  If 
he  could  get  work.  KUgore  was  not  at  home, 
but  his  wife  and  son  both  saw  the  accused, 
and  the  former  directed  him  to  return  when 
her  husband  was  at  home,  as  she  did  not 
know  whether  he  wanted  to  employ  any  one 
or  not.  This  was  between  0  and  10  o'clock, 
and  according  to  the  testimony  of  the  state's 
witnesses  the  crime  took  place  at  about  10 
o'clock  at  a  place  about  18  miles  distant  from 
the  home  of  the  Kllgores,  and  In  another 
cotmty.  The  accused  then  returned,  accord- 
ing to  bis  statement,  to  the  home  of  Ellen 
Nail,  where  be  remained  until  after  dinner. 
In  company  with  Gaines  Johnson,  he  then  set 
out  on  foot  for  Gainesville,  where  he  remain- 
ed until  about  10  o'clock  that  night,  return- 
ing to  the  home  of  his  relatives,  where  he 
spent  the  night.  Fearing  arrest  on  account 
of  the  trouble  with  his  wife,  the  accused  had, 
throughout  the  day  on  which  these  occur- 
rences took  place,  gone  under  the  assumed 
name  of  William  Winn.  On  the  following 
day  his  brother,  Aaron  Fellows,  came  to 
where  he  was,  and  warned  him  that  a  posse 
was  in  pursuit  of  him,  but  said  nothing  about 
the  commission  of  the  rape  which  had  been 
committed,  and  left  the  accused  under  the  im- 
pression that  be  was  wanted  for  beating  his 


wife.  He  then  went  bito  hiding,  and  on  Oc- 
tober 26th— two  days  after  the  commission  of 
the  crime— he  was  arrested,  and  lodged  in 
JaiL  Such,  in  substance,  was  the  statemoit 
of  the  accused.  He  gave  the  names  of  a  num- 
ber of  people  whom  he  had  seen  on  the  day 
of  the  crime,  and  without  exception  these 
witnesses  corroborated  his  statement,  and  es- 
tablished his  alibi.  With  two  exceptions, 
these  witnesses  were  not  In  any  way  related 
to  the  accused.  Many  of  them  had  never 
seen  him  before  the  day  on  which  the  crime 
with  which  he  is  charged  was  committed,  but 
were  enabled,  from  one  circumstance  or  an- 
other, t9  identify  the  accused  as  the  mfin 
whom  they  had  seen  on  that  day,  several 
miles  distant  from  the  scene  of  the  crime. 
All  of  them  Identified  him  as  a  man  who  car- 
ried a  small  bundle,  or  budget.  In  his  hands. 
Fuller  and  Ogle  both  testified  as  to  the  de- 
fendant having  ridden  for  some  distance  !n 
the  rear  of  a  wagon  in  which  they  were  rid- 
ing, and  they  were  able  to  fix  positively  the 
date  of  the  occurrence  from  the  fact  that 
they  were  on  their  way  to  Gainesville  to  get 
a  coffin  for  the  child  of  Fuller's  brother,  the 
child  having  died  the  day  before.  They  also 
corroborated  the  accused  in  the  trivial  detail 
as  to  what  greetings  were  exchanged  between 
him  and  his  cousin,  Ellen  Nail,  when  they 
met  Mrs.  KUgore  and  her  son  both  testified 
that  on  the  morning  of  the  crime,  between  9 
and  10  o'clock,  the  accused,  accompanied  by 
Gaines  Johnson,  came  to  their  house,  and 
applied  for  work;  the  accused  giving  his 
name  as  William  Winn.  In  like  manner  all 
the  other  details  of  the  alibi  were  established 
by  substantial  proof.  In  rebuttal  of  this  tes- 
timony the  state  offered  evidence  to  the  effect 
that  the  accused  was  seen  in  the  vicinity  of 
the  place  where  the  crime  was  committed 
about  the  time  of  its  commission.  This  re- 
butting testimony  was  positive  as  to  the  iden- 
tity of  the  accused,  but  was  very  inconsistent 
as  to  circumstantial  details. 

The  motion  was  upon  the  general  ground 
that  the  verdict  was  contrary  to  law  and  the 
evidence,  and  upon  the  further  ground  of 
newly-discovered  evidence.  This  evidence  is 
outlined  In  an  affidavit  of  R.  R.  Hitchcock,  as 
follows:  "That  on  Wednesday,  the  21th  day 
of  October,  1900,— the  day  Miss  I>ola  Hood  is 
said  to  have  been  raped  at  a  turnip  patch 
near  the.  residence  of  Claud  Scogglns,— de- 
ponent saw  the  defendant,  Gus  FeUows,  six 
miles  south  of  Gainesville,  in  HaU  county,  on 
the  state  road,  two  mUes  above  Sugar  HiU 
P.  O.,  and  about  three  hundred  yards  from 
EUen  Nail's;  and  ^  it  was  between  nine  and 
ten  o^clock  a.  m.  This  was  about  twenty 
miles  from  Harmony  Grove.  On  the  same 
day,  about  four  o'clock  p.  m.,  deponent  met 
the  defendant,  Gus  Fellows,  with  Gaines 
Johnson,  something  like  1^  mUes  from 
GalnesvUle,  south,  of  GalnesvIUe,  and  defend- 
ant was  walking  towards  Gainesville.  De- 
ponent further  swears  that  about  or  between 
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ten  aad  eleyen  o'clock  a.  m.  wi  the  same  day 
he  saw  Amos  Fuller  and  Homer  Ogle  on  said 
road  with  a  coffin  In  a  wagon.  Deponent  Is 
positive  of  the  day  from  examining  his  bUls 
of  cotton  sold  that  day,  and  from  examining 
a  bill  of  goods  bought  that  day,  and  he  swears 
that  it  was  Gus  Fellows  and  the  day  stated, 
beyond  all  reasonable  doubt  Deponent  fur- 
ther swears  that  he  never  Informed  defend- 
ant nor  either  of  his  counsel  until  this  day." 
This  affldavlt  was  supported  by  other  aifi- 
davits  to  the  effect  that  the  accused  and  his 
counsel  had  used  all  diligence  to  discover  tes- 
timony before  the  trial,  and  did  not  know  any- 
thing about  the  evidence  of  Hitchcock,  and 
that  the  affiant  Hitchcock,  was  a  man  of  high 
character,  and  thoroughly  worthy  of  belief. 
Upon  the  refusal  of  the  court  below  to  grant 
a  new  trial  on  the  ground  of  this  newly-dift- 
covered  evidence  the  decision  of  the  case  In 
this  court  turns.  The  portion  of  the  affidavit 
of  Hitchcock  in  which  he  swears  to  having 
seen  the  accused  about  4  o'clock  in  the  after- 
noon on  the  day  of  the  crime,  in  company 
with  Gaines  Johnson,  was  clearly  cumulative, 
as  Gaines  Johnson  himself  testified  that  he 
was  with  the  accused  at  the  time  and  place 
mentioned;  and  it  is  also  unnecessary  to  con- 
sider that  portion  which  refers  to  the  meet- 
ing of  the  deponent  with  Fuller  and  Ogle,  as 
it  merely  corroborates  testimony  as  to  a  par- 
ticular fact  to  which  other  witnesses  testified 
on  the  trial  in  the  court  below.  But  the  first 
part  of  the  affidavit  in  which  the  deponent 
states  that  he  saw  the  accused  between  9 
and  10  o'clock  in  the  morning,  presents  a  very 
different  aspect  No  witness  on  the  trial  tes- 
tified to  having  seen  the  accused  at  that  time 
and  place.  It  is  true-  that  many  witnesses 
gave  testimony  going  to  establish  the  defense 
of  alibi,  but  each  of  these  witnesses  swore  to 
a  different  fact  or  set  of  facts  from  that  of- 
fered to  be  proven  by  the  testimony  of  Hitch- 
cock. For  many  reasons,  which  need  not  be 
here  discussed,  a  jury  might  believe  Hitch- 
cock when  they  would  not  believe  any  of  the 
other  witnesses  who  testified  to  the  ultimate 
fact  of  alibi.  This  evidence  was  clearly  ma-, 
terlal  to  the  issues  in  the  case,  and,  if  be- 
lieved, ought  to  result  in  the  acquittal  of  the 
accused.  This  case,  we  think,  is  directly  con- 
trolled by  the  decision  of  this  court  in  Dale 
V.  State.  88  Ga.  552,  15  8.  E.  287.  In  that 
case,  as  In  this,  the  defense  relied  on  was 
alibi,  and.  Incidentally  to  that  defense,  a  ques- 
tion arose  as  to  the  identity  of  the  accused, 
who  was  indicted  for  bigamy  as  "J.  0.  H. 
Nutall,  alias  W.  R.  Dale,"  but  who  dahned 
that  he  and  Nutall  were  entirely  different 
persons,  and  that  he  had  never  borne  the 
name  of  Nutall.  The  accused  was  convicted, 
and  he  moved  for  a  new  trial  on  the  ground, 
among  others,  of  newiy-discovered  evidence 
of  witaesses  who  knew  Nutall  in  North  Caro- 
lina, and  who,  by  means  of  certain  distin- 
guishing characteristics,  were  able  to  swear 
that  while  Dale  and  Nutall  were  very  much 


alike,  they  were  not  one  and  the  same  man. 
On  that  point  the  same  question  was  raised 
in  the  Dale  Case  as  in  the  case  now  under 
consideration,— that  the  newly-discovered  evi- 
dence was  merely  cumulative  of  the  evidence 
offered  by  the  defense  on  the  subject  of  alibt 
In  that  case  our  present  chief  justice,  who 
delivered  the  opinion  of  the  court  used  the 
following  language  (see  page  561,  88  Ga.,  and 
page  290,  15  S.  E.):  *'Ciunulative  evidence  is 
defined  to  be  'additional  evidence  offered  to 
establish  a  fact  to  whk*h  witnesses  have  al- 
ready testified.'  It  does  not  necessarily  tai- 
dude  all  evidence  which  tends  to  establish 
the  same  ultimate  or  principally  controverted 
fact  1  Abb.  Law  Diet  831,  and  cases  cited. 
Although  the  defendant's  evidence  as  to  alibi 
related  to  the  same  general  question,  to  wit 
that  of  identity,  this  newly-discovered  testi- 
mony, dealfaig  as  it  does  with  the  com];)arar 
tive  appearance  and  characteristics  of  Nutall 
and  the  defendant  is  wholly  different  In  its 
nature;  and,  although  there  was  other  evi- 
dence on  the  latter  subject,  this  testimony, 
especially  that  of  Mrs.  McQran^,  as  we  have 
shown,  relates  to  distinct  fftcts  as  to  which 
there  was  no  evidence  on  the  trlaL  It  there- 
fore cannot  be  regarded  as  merely  cumula- 
tive within  the  meaning  of  the  law  as  to  new 
trials."  See,  also,  Ck>oper  v.  State,  91  Ga. 
362,  18  S.  E.  308.  Applying  this  rule  to  the 
present  case,  we  think  it  clear  that  the  ac^ 
cused  was  entitled  to  a  new  trial  on  the 
ground  of  this  newly-discovered  evidence;  for 
while  it  tended  to  support  the  ultimate  de- 
fense of  alibi,  to  which  many  other  witnesses 
had  sworn  on  the  trial,  it  was  in  no  sense 
cumulative  of  any  particular  fact  already 
proven  going  to  make  up  that  defense.  On 
the  contrary,  it  is  evidence  of  a  new  £act  to 
which  no  other  witness  had  sworn.  It  lo- 
cated the  accused  at  a  different  place  and 
time  from  that  testified  to  by  any  other  wit- 
ness, and  to  that  extent  was  a  separate  and 
distinct  allbL  While  it  harmonizes  entirely 
with  all  the  other  evidence  introduced  in  be- 
half of  the  accused,  it  might  be  true  inde- 
pendently of  the  truth  of  that  other  evidence. 
The  principle  of  law  here  announced  would 
of  itself  require  the  reversal  of  the  judgment 
of  the  court  below,  but  we  take  occasion  to 
state  in  this  connection  that  we  the  more 
readily  give  the  case  this  direction  on  ac- 
count of  the  very  grave  doubt  existing  in  our 
minds  of  the  possibility,  under  the  record  be- 
fore us,  of  the  guilt  of  the  accused.  The  case 
made  by  the  state  was  by  no  means  strong. 
Opposed  to  it  is  the  overwhelming  testimony 
of  a  large  number  of  witnesses,  which,  if 
worthy  of  belief,  rendered  it  impossible  for 
the  accused  to  have  committed  tlie  crime  with 
which  he  is  charged.  It  is  Inconceivable  that 
such  a  defense  as  appears  in  this  record  could 
have  been  fabricated;  and  we  are  at  a  loss 
to  understand  how  the  jury  could  have  disre- 
garded evidence  apparently  so  strong  and  con- 
vincing as  that  which  supported  the  defense. 
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In  view  of  all  the  clrcamBtancea  of  the  ease* 
we  are  convinced  that  the  ends  of  juatloe  r^ 
quire  that  the  acciued  be  glyen  a  new  triaL 

Jodgment  reTeraed.  All  the  Justicea  cost- 
cnrring* 

(U4  Gft.  lO) 

ATKINSON  T.   SOUTHBRN  BY.  00. 
(Supreme  C!ourt  of  Georgia.     Not.  7,  1901.) 

OARRISRS— BKPUL8I0N  OF  PA88BNOBIL 

If  a  ticket  seller  of  a  railroad  companj 
sells  a  ticket  for  passage  on  a  particuli^^  train, 
assuring  the  purchaser  that  the  train  will  stop 
at  the  station  at  which  he  desires  to  alight, 
he  may  recover  damages  from  the  company 
if  expelled  from  the  train  by  the  conductor 
solely  on  the  ground  that  the  train  does  not 
stop  at  the  station  in  question,  unless  the  pur- 
chaser knew  or  had  reason  to  beliere  that  the 
information  given  him  by  the  ticket  agent 
was  incorrect,  or  that  there  was  a  rule  or  ref- 
lation of  the  company  makine  the  agent  in- 
competent to  give  the  information,  or  prohibit- 
ing the  conductor  from  stopping  the  train  at 
that  station. 
(Syllabus  by  the  Court.) 

Brror  f I'ofn  city  court  of  Floyd  county;  Jno. 
H.  Reece,  Judge. 

Action  by  H.  A.  Atkinson  against  the 
Southern  Railway  Company.  Judgment  for 
defendant,  and  plaintUf  brings  error.  Re- 
versed. 

Seaborn  Wright  for  plaintiff  In  error. 
Shumate  &,  Maddooc,  Geo.  A.  H.  Harris  &  Son, 
and  R.  L.  Chamlee,  for  defendant  in  error. 

COBB,  J.  The  plaintiff  sued  the  railway 
company  for  damages  alleged  to  have  been 
sustained  on  account  of  having  been  wrong- 
fully expelled  from  one  of  Its  trabn.  Upon 
the  trial  it  appeared  ftom  the  testimony  in- 
troduced in  behalf  of  the  plaintiff  that  he 
desired  to  go  as  a  passenger  upon  one  of  the 
trains  of  the  defendant  from  the  city  of 
Rome  to  a  station  called  "Seney."  When  he 
went  to  the  ticket  office  of  the  defendant,  and 
Informed  the  ticket  agent  that  he  desired  to 
go  to  Seney,  the  agent  told  him  that  the 
train  to  Seney  had  gone.  Upon  his  asking 
the  agent  when  there  would  be  another  train 
to  Seney,  he  was  told  that  In  about  two  or 
three  hours  there  would  be  a  freight  train, 
which  carried  passengers,  and  upon  which  he 
could  go.  The  agent  then  sold  him  a  ticket 
to  Seney,  and  stated  that  the  ticket  would  be 
good  on  the  freight  train,  which  would  arrive 
two  or  three  hours  later.  Plaintiff  then  left 
the  station,  and  returned  later  in  the  day. 
Upon  the  arrival  of  the  freight  train  he  again 
inquired  of  the  ticket  agent  if  that  was  the 
train  on  which  he  could  go  to  Seney,  and  the 
agent  told  him  that  ft  was.  He  then  board- 
ed the  train,  and  went  into  the  caboose. 
When-  the  train  had  moved  forward  from  the 
station  about  125  or  150  yards,  the  conductor 
asked  plaintiff  where  he  was  going,  and 
plaintiff  replied  to  Seney;  stating  that  the 


agent  had  sold  him  il  ticket  to  that  point  to 
be  used  on  that  train.  The  conductor  then 
stated  that  he  did  not  stop  at  Seney;  that  he 
did  not  see  why  the  ngent  had  sold  a  ticket 
to  that  point  for  that  train,  which  did  not 
carry  passengers;  that  plaintiff  could  not  go 
to  Seney  on  that  train;  and  that,  if  he  at- 
tempted  to  do  so,  he  (the  conductor)  would 
put  him  off.  Plaintiff  then  returned  to  the 
station,  and  offered  the  agent  his  ticket,  and 
requested  that  his  money  be  refunded.  The 
agent  refused  to  redeem  the  ticket,  and  when 
plaintiff  told  hini  what  the  conductor  had 
Bald  the  agent  told  him  to  go  back,  and  get 
on  the  train,  and  go  to  Seney,— the  train  hav- 
ing stopped  a  short  distance  from  the  station. 
Plaintiff  then  returned  to  the  train,  and  the 
conductor  again  informed  him  that  he  could 
not  go  to  Seney  on  that  train,  whereupon 
plaintiff  again  retnmed  to  the  agent,  and  re- 
quested that  his  money  be  refunded,  which 
the  agent  refused  to  do.  The  tidcet  sold 
plaintiff  was  introduced  in  evidence,  and  ap- 
pears to  be  a  ticket  which  entitled  the  plain- 
tiff to  one  ilrst-class  passage  from  Rome  to 
Seney,  but  does  not  specify  In  any  way  what 
train  It  was  to  be  used  on,  nor  is  there  any- 
thing on  it  to  indicate  that  It  would  not  be 
good  on  freight  trains.  The  only  witness  call- 
ed by  the  defendant  was  the  ticket  agent. 
He  denied  the  plaintUTs  statements  about 
his  offer  to  surrender  the  ticket  and  request 
for  the  return  of  his  money,  and  stated  that 
he  did  offer  to  redeem  the  ticket,  but  that 
the  plaintiff  refused  to  allow  him  to  do  it. 
The  agent  further  testified  that  he  had  noth- 
ing at  all  to  do  with  the  freight  train,  that 
the  superintendent  and  train  master  had 
authority  over  It,  and  that  the  conductor 
was  in  sole  charge.  The  witness  admitted 
that  he  sold  plaintiff  the  ticket  to  go  to  Se- 
ney on  the  freight  train,  and  that  he  expected 
him  to  go  on  the  train  upon  which  the  con- 
ductor refused  to  allow  him  to  ride.  Upon 
this  state  of  facts  the  court  directed  a  ver- 
dict for  the  defendant,  and  the  plaintiff  as- 
signs error  upon  the  direction  of  this  verdict. 
When  a  railroad  company  places  an  agent 
in  charge  of  its  business  at  a  place  where 
passengers  are  expected  to  board  its  trains, 
and  authorizes  such  agent  to  sell  tickets  to 
passengers  to  be  used  when  taking  passage 
upon  its  trains,  one  who  purchases  from  such 
an  agent  a  ticket  upion  which  there  Is  no 
statement  as  to  what  trains  it  wm  or  will  not 
be  good  for  passage  upon  has  a  right  to  pre- 
sume that  the  agent  is  authorized  by  the  com- 
pany to  give  him  information  on  this  subject. 
When,  therefore,  the  purchaser  of  such  a 
ticket  applies  to  the  ticket  agent  for  informa- 
tion as  to  what  train  or  trains  the  ticket  wHl 
be  good  for  passage  upon,  and  the  agent  gives 
him  this  Information,  he  has  a  right  to  act 
upon  the  information  so  given.  If  in  so  doing 
he  boards  a  train  of  the  company  upon  which 
the  ticket  is  not  good  for  passage  to  the  point 
Indicated  thereon,  and  Is  for  this  reason  ex* 
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pelled  therefrom  by  tbe  agent  of  the  compaoy 
In  charge  of  the  trahi,  the  comimny  li  UaUe 
to  him  for  whatever  damages  he  may  sostain 
on  account  of  such  expulsion,  notwithstand- 
ing there  is  in  existence  a  rule  or  regulation 
of  the  company  which  prohibits  the  conductor 
from  carrying  passengers  on  the  train  thus 
boarded,  or  from  carrying  passengers  to  a 
given  point  along  the  line  of  road.  The  com- 
pany can  only  avoid  this  liability  by  show- 
ing that  the  purchaser  of  the  ticket  knew,  or 
had  sufQclent  reason  to  believe,  that  the 
ticket  agent  was  misinforming  him,  or  that 
the  purchaser  luiew  of  a  rule  of  the  company 
which  made  the  agent  Incompetent  to  give 
the  tuformatlon,  or  forbade  the  recognition  of 
the  ticket  by  the  conductor.  The  principles 
Just  stated  are  clearly  deducible  ftom  the 
ruling  made  in  the  case  of  Railroad  (3o.  t. 
Roberts,  91  Oa.  513,  18  8.  B.  315.  In  thftt 
case  it  appeared  that  the  defendant's  ticket 
agent  sold  the  plaintiff  an  excursion  ticket, 
consisting  of  two  parts,  one  of  which  slgni- 
fled  that  it  was  to  be  used  in  going  and  the 
other  in  returning,  but  neither  of  them  in- 
dicating any  particular  train.  The  agent  in- 
formed the  plaintiff  that  the  ticket  would  be 
good  for  return  passage  on  a  fast  train  of  the 
defendant's  known  as  the  ''Cannon  Ball.** 
The  plaintiff  boarded  this  train  for  the  return 
passage,  and  tendered  the  portion  of  the  tick- 
et which  was  then  sold  for  such  passage,  but 
the  conductor  refused  to  accept  the  ticket, 
and  ejected  plaintiff  from  the  train.  It  was 
ruled  that  the  plaintiff  could  recover  for  this 
ejection;  Mr.  Ohlef  Justice  Bleckley  using 
in  the  opinion  the  following  language:  "The 
agent  who  sold  the  Sunday  excursion  ticket 
represented  the  company  in  making  the  sale, 
and  the  information  which  he  gave  as  to 
whether  the  ticket  would  afford  a  right  to 
return  on  a  particular  train  oould  be  relied 
on  unless  it  was  known  to  be  Incorrect,  or 
unless  some  known  rule  or  order  of  the  com- 
pany made  the  agent  incompetent  to  give 
such  Information,  or  forbade  tiie  recognition 
of  such  a  ticket  by  the  conductor  of  the  des- 
ignated train  or  of  trains  belonging  to  that 
class.  The  ticket  being  silent  on  its  face  as 
to  trains,  and  one  of  the  parts  of  the  ticket 
being  for  a  return  passage,  of  course  it  would 
be  proper  for  the  company  to  authorize  some 
one  to  answer  questions  when  the  ticket  was 
sold,  so  that  the  buyer  might  know  how  to 
use  it;  and  no  other  person  would  seem  to 
be  so  proper  for  this  purpose  as  the  agent 
selling  it."  See,  also.  In  this  connection. 
Head  v.  Railway  Co.,  79  Ga.  358,  7  8.  B.  217, 
11  Am.  St  Rep.  484.  Rulings  to  the  same 
effect  have  also  been  made  In  other  states. 
See  Boehm  v.  Railway  Co.  (Wis.)  65  N.  W. 
506;  Railway  Co.  v.  Reynolds  (Ohio)  45  N. 
B.  712,  60  Am.  St  Rep.  706;  Railway  O). 
r.  Pierce  (Mich.)  11  N.  W.  157;  Railroad  Co. 
T.  Huffman,  76  Ala.  492,  52  Am.  Rep.  349; 
Railway  Co  t.  Adcock  (Ark.)  12  S.  W.  874; 
Bumham  v.  Railway  Co.,  63  Me.  298,  18  Am. 


Rep.  220;  Murdock  v.  Railroad  0>.,  187  Mass. 
298,  60  Anu  Rep.  807.  See,  alto,  1  Fetter, 
Carr.  Pass.  {  822;  5  Am.  &  Bug.  Bnc.  Law 
(2d  Ed.)  670  (8).  The  court  erred  hi  dhrecthig 
a  verdict  for  tbe  defendant. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


(U4  Ga.  113) 


BDQE  V.  STATU 


(Supreme  Ck>urt  of  Georgia.     Nov.  7,  1901.) 

CHBATINO— BTVIDBNCB. 

1.  A  promise  relatlDg  to  the  future  cannpt  be 
the  basis  of  a  prosecution  for  cheating  and 
swindling. 

2.  The  evidence  was  wholly  insufficient  to 
support  the  verdict  of  guilty,  which  should 
have  been  set  aside  on  motion  for  new  triaL 

<Syllabu8  by  the  Court) 

Error  from  dty  court  of  Wrlghtsville;  T. 
B.  Robinson,  Judge. 

John  Edge  was  convicted  of  cheating  and 
swindling,  and  brings  error.    Reversed. 

A  Ii.  Hatcher  and  J.  Ij.  Kent  for  plain* 
tiff  in  error.    Wm.  Fahrdoth,  for  the  State. 


LEWIS,  J.  The  defendant  below  was  con- 
victed of  the  offense  of  cheating  and  swin- 
dling, upon  evidence,  substantially  as  follows: 
In  January,  1901,  the  defendant  traded  with 
the  prosecutor  to  make  a  crop  on  halves. 
Tbe  defendant  was  to  furnish  the  labor,  and 
the  prosecutor  the  necessary  stoclL,  tools, 
and  supplies.  In  June,  1901,  the  defendant 
asked  the  prosecutor  for  certain  supplies, 
stating  that  he  was  working  the  crop,  and 
that  it  was  in  good  condition,  and  that  the 
supplies  requested  were  needed  for  the  pur- 
pose of  working  the  crop.  Upon  these  rep- 
resentations the  prosecutor  furnished  the  dc^ 
fendant'  with  supplies  amounting  In  value  to 
f2.77.  SlK»rtly  afterwards  the  prosecutor 
heard  (from  what  source  It  does  not  appear) 
that  the  defendant  had  quit  the  crop,  and  he 
went  to  see  the  defendant,  who  was  absent 
at  the  time  he  called.  He  stated  that  at 
the  time  the  crop  did  not  look  as  If  it  had 
been  worked,  though  he  could  not  tell  wheth- 
er it  had  or  not  A  few  days  later  he  again 
went  to  see  the  defendant  and  again  failed 
to  find  him  at  home,  whereupon  he  told  the 
defendantfs  wife  that  they  would  have  to  get 
out  at  once,  as  he  wanted  to  put  some  one  in 
the  house  who  would  work  the  farm.  The 
defendant  in  his  statement  admitted  having 
received  the  supplies,  but  denied  that  he  had 
ever  abandoned  the  crop.  He  stated  that  he 
had  left  home  for  a  few  days,  until  he  could 
work,  out  a  loan  of  $8  which  he  had  con- 
tracted; that  as  soon  as  that  was  accom- 
plished he  intended  in  good  faith  to  return 
and  finish  working  the  crop,  but  was  pr»> 
vented  from  so  doing  on  account  of  his  evic- 
tlcm  by  the  prosecutor.  This  evidence,  we 
think,  waa  clearly  Insufficient  to  sustain  tbe 
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conrlction  of  the  accused.  Byen  If  the  de- 
fendant had  permanently  left  the  prosecnt- 
or*8  farm,  moylng  his  family  and  his  effects, 
he  would  not  be  guilty,  under  the  eridence 
heretofore  set  out,  of  the  offense  of  cheating 
and  swindling,  as  defined  by  the  Penal  Oode, 
or  as  construed  by  the  decisions  of  this 
court.  See  Holton  v.  State.  109  Ga.  127,  34 
S.  E.  358,  where  it  was  held  that  false  rep- 
resentations &cted  on  by  another,  in  conse- 
quence of  which  he  was  cheated  and  de- 
frauded, must,  to  be  the  basis  of  a  prosecu- 
tion for  cheating  and  swindling,  relate  either 
to  the  present  or  to  the  past,  and  that  a 
promise  relating  to  the  future  cannot  be  the 
basis  of  a  prosecution  for  this, offense.  See, 
also,  Ryan  t.  State,  45  Ga.  128,  in  which  it 
was  decided  that  where  one  advances  money 
to  a  laborer  on  a  promise  of  the  laborer  to 
work  it  out,  and  the  laborer  afterwards  re- 
fuses to  do  so,  he  is  not  guilty  of  being  a 
common  cheat  and  swindler.  In  the  present 
case,  however,  it  does  not  affirmatively  ap- 
pear that  the  defendant  had  violated  his 
promise,  or  Intended  so  to  do.  His  family 
remained  on  the  place,  and  there  was  no  evi- 
dence to  contradict  liis  statement  that  his 
absence  therefrom  was  merely  temporary, 
and  that  he  intended  In  good  faith  to  carry 
out  his  contract,  until  the  prosecutor  by  his 
own  act  rendered  it  impossible  for  him  to  do 
so.  The  verdict  finding  him  guilty  was 
therefore  contrary  to  law  and  the  evidence, 
and  should  have  been  set  aside  on  motion  for 
new  trial. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


(114  Oa.  U8) 

MILNER  et  al.  t.  NEEU 

^Supreme  Court  of  Georgia.     Nov.  7,   1901.) 

VENDOR  AND  PURCHASER  —  JUDGMENT  FOR 
PURCHASE  MONEY  — LIEN  ON  REALTY— EN- 
PORCBMBNT— REMEDY  —  REVIVAL  OF  JUDO- 
MBNT— BAR  TO  ACTION— SUBSEQUENT  PRO- 
CEEDING—JUDGMENT OF  REVrVORr-BFFECT. 

1.  Under  the  allegations  in  the  petition,  the 
remedy  in  equity  is  more  adequate  and  com- 
plete tiian  at  law. 

2.  Where  the  law  provides  that  a  suit  to  re- 
vive a  dormant  Judgment  mnat  be  brought 
within  three  years  from  the  time  it  became 
dormant,  the  fact  that  suit  is  brought  after 
the  expiration  of  the  three  years  does  not  de- 
prive the  court  of  jurisdiction  of  the  subject- 
matter.  That  the  suit  is  barred  is  a  matter 
of  defense. 

3.  If  the  judge  erroneously  finds,  as  a  mat- 
ter of  fact,  that  the  suit  was  within  time,  and 
renders  a  judgment  reviving  the  dormant  judg- 
ment, the  judgment  of  revival  is  not  void,  and, 
although  erroneous,  is  binding  upon  the  parties 
thereto  until  reversed  or  set  aside. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bartow  county; 
A,  W.  Fite,  Judge. 

Bquitable  petition  by  Neel,  receiver  of  the 
estate  of  Lewis  Tumlin,  against  Haynes  Mll- 
ner  and  others.    From  a  Judgment  in  favor 


of  plaintiff  entered  on  a  directed  verdict,  and 
an  order  denying  a  motion  tor  a  new  trial, 
defendants  bring  error.    Affirmed. 

J.  B.  Gonyers  and  Thoe.  W.  Milner  &  Sons, 
for  plaintiffs  in  error.  A.  S.  Johnson,  Thos. 
H.  Milner,  and  J.  M.  Neel,  for  defendant  in 
error. 

SIMMONS,  a  J.  An  equitable  petition 
filed  by  Neel,  receiver,  against  Haynes  MU- 
ner,  Maggie  Spronll,  and  Katie  Patterson,  al- 
leged that  in  the  year  1875  Lewis  Tomlln 
sold  to  Milner  and  Ellis  Patterson  a  lot  of 
land  in  the  city  of  Cartersville,  Ga.  They 
gave  Tumlin  their  notes  for  the  purchase 
money  of  the  land,  and  he  gave  them  a  bond 
for  tltie,  conditioned  to  make  them  a  deed 
when  the  notes  were  paid.  Subsequently 
Tumlin  died.  Messrs.  Gray  and  Erwin  were 
appointed  his  administrators.  The  notes  be- 
ing unpaid  and  past  due,  the  administrators 
brought  suit  upon  them,  and  recovered  a 
judgment  against  Milner  and  Patterson  on 
July  14«  1876.  Several  years  thereafter,  <ml 
the  petition  of  certain  parties  to  the  circnit 
court  of  the  United  States  for  the  Northern 
district  of  Georgia^  the  estate  of  Tumlin  was 
put  into  the  hands  of  Neel,  as  receiver. 
Subsequentiy  the  administrators  died,  and 
Neel  continued,  as  receiver,  to  administer  the 
estate.  The  Judgment  against  MUner  and 
Patterson  became  dormant,  and,  upon  appli- 
cation of  the  receiver,  was  revived.  After 
the  revival  of  the  Judgment  against  Milner 
and  Patterson,  the  latter  died  insolvent  and 
leaving  no  estate.  There  was  no  personal 
representative  appointed  to  administer  his 
estate,  and  his  widow,  Katie  Patterscm,  was 
his  sole  heir.  Before  Patterson's  death,  he 
and  Milner  had  sold  one-half  of  the  land  to 
Maggie  SprouU.  She  built  a  small  house  up- 
on this  half,  and  occupied  it  as  her  home. 
After  maldng  the  above  recitals,  the  peti- 
tion prayed  an  Injunction  against  the  defend- 
ants to  restrain  them  from  interfering  with 
the  property  or  removing  the  Improvements 
therefrom,  and  also  that  the  Judgment  be 
declared  a  purchase-money  lien  upon  the 
land,  and  that  the  land  be  sold,  and  the  pro- 
ceeds applied  to  the  pasrment  of  the  Judg- 
ment. To  this  petition  demurrers  were  fQed 
by  Milner  and  Maggie  Sproull  on  the  ground 
that  there  was  no  equity  In  the  petition,  and 
that  the  plaintiff  had  a  statutory  remedy. 
These  demurrers  were  overruled,  and  Milner 
and  Maggie  Sproull  excepted.  They  also  an- 
swered, setting  up  various  reasons  why  the 
relief  prayed  for  should  not  be  granted;  c«ie 
of  the  most  important  insisted  on  here  be- 
ing that  the  petition  for  the  revival  of  the 
Judgment  was  not  filed  within  three  years 
after  the  judgment  had  become  dormant,  and 
that  therefore  the  Judgment  of  the  court  re- 
viving the  dormant  Judgment  was  void  for 
want  of  Jurisdiction  in  the  court  to  render  it 
On  the  trial  the  reoords  of  tiie  proceedings 
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to  revive  tbe  judgment  were  put  In  erldence, 
and  showed  that  the  Judgment  really  became 
dormant  Julj  14»  1883;  that  on  August  22, 
1883,.  the  sheriff  made  on  the  execution  an 
entry  of  levy;  and  that  the  Judge,  in  pass- 
ing the  order  reviving  the  judgment,  recited 
the  facts,  but  found  and  decided  that  the 
judgment  was  kept  alive  by  the  entry  of 
August  22,  1883;  and  that  this  entry  gave 
an  additional  seven  years  of  life  to  the  judg- 
ment which  therefore  became  dormant  Au- 
gust 22, 1800.  Within  three  years  of  this  lat- 
ter date  the  application  to  revive  was  made 
and  granted.  On  this  state  of  facts  the 
I)oints  made  by  defendants  in  the  present 
case  were  ruled.  The  Judge  directed  a  ver- 
dict for  the  plaintiff,  and  entered  a  decree 
appointing  a  commissioner  to  sell  the  land, 
and  providing  for  the  distribution  of  the  pro- 
ceeds. A  motion  for  a  new  trial  was  made, 
assigning  error  on  the  direction  of  the  ver- 
dict, and  on  the  admission  of  certain  evi- 
dence alleged  to  be  irrelevant,  to  wit,  the 
record  of  the  suit  brought  by  the  administra- 
tors against  Mllner  and  Patterson,  the  Judg- 
ment, the  execution  and  the  entries  thereon, 
the  scire  facias  to  revive  the  judgment,  and 
the  order  of  the  court  granting  the  same. 

1.  Under  the  allegations  of  the  equitable 
petition  as  above  set  out,  we  think  that  the 
equitable  remedy  is  more  adequate,  com- 
plete, and  direct  than  the  remedy  at  law. 
Tumlin,  the  vendor  of  the  land,  is  dead.  His 
administrators  are  dead,  and  have  no  suc- 
cessors. The  management  of  the  estate  was 
taken  from  them  by  the  federal  court,  and 
placed  in  the  hands  of  Neel,  as  receiver. 
One  of  the  purchasers  of  the  land  has  died, 
le9ving  no  personal  representative  and  no 
estate.  The  counsel  for  the  plaintiffs  in  er- 
ror admitted  all  of  this,  but  insisted  that  the 
statute  provided  a  remedy  in  such  cases,  that 
an  administrator  de  bonis  non  could  have 
been  appointed  by  the  ordinary  on  the  appli- 
cation of  any  creditor,  and  that  an  adminis- 
trator on  the  estate  of  Patterson  could  like- 
wise have  been  appointed  for  the  purpose  of 
having  Tumlin's  administrator  make  a  deed 
to  Milner  and  the  administrator  of  Patterson, ' 
80  as  to  have  the  same  recorded,  and  the 
land  levied  upon.  The  Code  does  provide 
for  such  remedies  in  ordinary  cases,  but  it 
seems  to  us  that  such  a  course  by  Ned  would 
have  given  rise  to  many  complications.  Had 
he  secured  the  appointment  of  an  adminis- 
trator on  Tumlin's  estate,  this  administrator 
could  have  demanded  the  assets  of  the  es- 
tate from  Neel.  The  latter  could  not  well 
have  given  them  up,  for  he  was  an  officer  of 
the  federal  court,  with  directions  to  hold  all 
of  the  assets  of  the  estate,  and  to  answer  to 
the  court  for  them.  Had  the  administrator 
demanded  the  assets,  and  Neel  refused  to 
turn  them  over,  litigation  would  probably 
have  arisen  between  them.  For  this  and 
other  reasons  we  think  the  equitable  remedy 
is  more  adequate,  complete,  and  direct  than 


the  remedy  at  law.    It  was  accordingly  not 
error  to  find  that  there  was  equity  in  the  bilL 

2.  It  was  contended  here  that  the  judgment 
reviving  the  dormant  Judgment  was  void  be- 
cause the  court  had  no  Jurisdiction  to  ren- 
der it  It  was  contended  that  as  the  Code 
declares  that  a  suit  to  revive  a  judgment 
must  be  brought  within  three  years  from  the 
time  tbe  Judgment  becomes  dormant  if  it  is 
not  so  brought  no  court  has  jurisdiction  to 
entertain  it  We  do  not  agree  to  this.  The 
superior  court  in  which  this  suit  waa  brought 
is  a  court  of  general  jurisdiction.  The  first 
thing  such  a  court  decides  in  any  case  is 
whether  it  has  jurisdiction.  This  decision  is 
always  implied  when  the  court  takes  Juris- 
diction and  renders  Judgment  whether  it  ap- 
pear upon  the  record  or  not  The  superior 
court  had  jurisdiction  of  the  matter  of  re- 
viving dormant  judgments,  and  It  was  not 
deprived  of  such  jurisdiction  by  the  fact  that 
the  suit  was  not  brought  within  the  limita- 
tion of  three  years  after  dormancy,  any  more 
than  it  would  have  been  of  a  suit  on  a  prom- 
issory note  by  the  fact  that  such  note  was 
barred  by  the  statute  of  limitations.  So  far 
as  we  have  read,  no  court  has  ever  held  a 
Judgment  void  because  it  was  rendered  upon 
a  cause  of  action  which  had  been  barred  be- 
fore the  commencement  of  the  suit  If  a 
person  is  sued  upon  a  cause  of  action  which 
Is  barred,  he  cannot  fall  or  refuse  to  attend 
the  court  and  allow  a  Judgment  to  go  against 
him,  and  afterwards  claim  that  the  Judg- 
ment is  void.  It  is  his  duty  to  appear  at 
court  and  plead  the  statute  of  limitations,  or 
demur  to  the  petition  if  the  bar  appear  on 
the  face  thereof.  Upon  this  subject  .see  the 
admirable  treatise  of  Hukm^  Chand  on  Res 
Judicata  (section  181),  and  the  authorities 
there  cited.  Most  of  these  authorities  we 
have  examined,  and  they  fully  sustain  the 
text    See,  also,  Van  Fleet  Coll.  Attack,  fi  62. 

3.  The  Judgment  reviving  the  former  judg- 
ment even  if  erroneous,  was  not  void.  There 
is  a  substantial  difference  between  void  judg- 
ments and  erroneous  judgments.  Tbe  latter 
are  binding  until  reversed  or  set  aside.  The 
judgment  reviving  the  dormant  judgment 
was,  in  our  opinion,  erroneous,  for  the  Judge 
decided  that  the  entry  of  the  sheriff,  six 
weeks  after  the  original  judgment  had  be- 
come dormant  renewed  it  and  gave  it  an- 
other lease  of  life.  This  was,  in  our  opin- 
ion, an  error,  but  the  court  had  Jurisdiction 
of  the  subject-matter,  and,  as  appears  from 
the  record,  of  the  parties.  They  made  no 
defense,  and  acquiesced  In  the  judgment 
Until  It  is  reversed  or  set  aside  in  the  mode 
prescribed  by  law,  that  judgment  binds  them 
and  their  privies.  This  principle  is  so  well 
established  that  it  is  unnecessary  to  dte  au- 
thorities. 

For  the  reasons  given,  we  think  there  was 
no  error  in  the  direction  of  the  verdict  or 
in  the  admission  of  evidence.    Judgment  e 
firmed.    All  tbe  justices  concurring. 
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WOOLLBY   et  al.   t.   GAINES   «t  aL 

(Snpreme  Gonrt  oX  Georgia.     Not.   7,  1901.) 

INSANE  PERSON— CONTRACT-OTHER  PARTY'S 
IGNORANCE— EFFECT. 

Ignorance  by  one  party  to  an  alleged  con- 
tract of  the  fact  that  the  other  party  was  in- 
sane at  the  time  of  its  execution  does  not  per 
se  entitle  the  former  to  enforce  it  against  the 
latter. 

(Syllabas  by  the  Gonrt.) 

Error  from  superior  court,  Bartow  county; 
A«  W.  Flte,  Judge. 

Suit  to  recover  land  between  Gaines  and 
another  and  Woolley  and  others.  From  a 
judgment  entered  on  a  verdict  in  favor  of 
plaintiffs,  defendants  bring  error.  Revenh 
ed. 

J.  B.  Conyers  and  B.  J.  Conyers,  for  plain- 
tiffs In  error.  J.  H.  Wikle  and  A«  S.  John- 
son, for  defendants  in  error. 

LEWIS,  J.  The  plaintiffs  below  brought 
suit  to  recover  from  the  defendants  certain 
land  in  Bartow  county.  The  only  contro- 
versy in  regard  to  the  title  was  as  to  the 
validity  of  a  warranty  deed  from  Sarah  Wool- 
ley,  under  whom  both  the  plaintiffs  and  the 
defendants  claim,  conveying  the  property  in 
dispute  to  the  plaintiffs,  Gaines  and  Lewis. 
It  was  claimed  that  this  deed  was  fraudu- 
lently obtained,  and  was  void,  because  at 
the  time  of  its  execution  Sarah  Woolley  was 
Insane,  and  incapable  of  making  a  valid  con- 
tract The  conveyance  recites  a  considera- 
tion of  $460,  which  the  plaintiffs  alleged  was 
the  amount  of  an  indebtedness  due  them 
by  Sarah  Woolley;  the  deed  being  made  in 
satisfaction  of  that  indebtedness.  Consid- 
erable evidence  was  introduced  as  to  the 
mental  condition  of  Sarah  Woolley  and  her 
capacity  to  understand  what  she  was  doing 
when  she  signed  the  deed  in  question,  and 
this  evidence  was  more  or  less  conflicting. 
On  this  point  the  court  charged  the  Jury  as 
follows:  "If  you  find  that  she  [Sarah  Wool- 
ley]  was  of  weak  mind,  and  that  weakness 
amounted  to  imbecility,  and  therefore  she 
did  not  have  mental  capacity  to  make  this 
deed,  then  you  will  go  further,  and  ascer- 
tain whether  or  not  Gaines  and  Lewis,  or 
either  of  them,  knew  or  bad  knowledge  of 
her  mental  imbecility  at  the  time  of  the 
execution  of  the  deed,  for,  if  she  was  men- 
tally incapacitated  to  make  the  deed,  and 
Gaines  and  Lewis  did  not  have  knowledge 
of  the  fact,  and  took  the  deed  in  good  faith, 
then  her  mental  Incapacity  would  not  war- 
rant you  in  setting  aside  the  deed,  and  you 
would  sustain  the  deed  notwithstanding  her 
mental  incapacity,  if  you  find  that  they  did 
not  know  or  had  no  knowledge  of  the  fact 
of  her  mental  imbecility."  The  Jury  return- 
ed a  verdict  for  the  plaintiffs,  and  the  de- 
fendants excepted. 

The  portion  of  the  charge  ct  the  court 


which  we  have  quoted  was  plainly  error. 
No  question  as  to  the  knowledge  or  want  of 
knowledge  of  the  plaintiffs,  or  either  of 
them,  concerning  the  mental  condition  of 
Sarah  Woolley,  should  have  been  injected 
into  the  case.  "^A  person  whose  mind  is  so 
unsound  as  not  to  have  capacity  to  contract 
is  •  •  *  incapable  of  making  a  binding 
deed  of  conveyance.  But  the  deed  of  one 
who  has  not  been  Judicially  declared  insane 
is  not  wholly  void.  It  conveys  the  seisin, 
and  must,  therefore,  be  avoided  at  the  gran- 
tor's instance  after  restoration  to  reascm, 
or  at  the  instance  of  his  heirs  or  legal  rep- 
resentatives after  his  death.*'  9  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  119.  "The  contract  of  an 
.insane  person  who  has  never  been  adjudg- 
ed insane  by  any  tribunal  of  competent  ju- 
risdiction is  voidable,  after  his  death,  at  the 
option  of  his  personal  representatives." 
Bunn  V.  Postell,  107  Ga.  490,  88  S.  E.  707» 
and  cases  dted.  And  it  is  well  established 
by  the  repeated  rulings  of  this  court,  based 
upon  sound  authority,  that  ignorance  by  onp 
party  to  a  contract  that  the  other  party  was 
insane  when  it  was  executed  does  not  affect 
the  validity  of  the  instrument  See  Bank- 
ing Co.  V.  Boone,  102  Ga.  202,  29  S.  B.  182. 
40  L.  R.  A.  250,  66  Am.  St  Rep.  167,  where 
it  was  held  that  a  bank  would  not  be  pro- 
tected in  paying  the  check  of  a  person  who 
had  been  lawfully  adjudged  to  be  insane, 
and  who  was  in  fact  insane  when  the  check 
was  drawn,  although  the  fact  of  insanity 
was  unknown  to  the  bank  at  the  time  of 
payment  and  the  adjudication  of  insanity 
was  made  in  another  state.  Directly  in 
point  also,  is  the  case  of  Orr  v.  Mortgage 
Ck>.,  107  Ga.  499,  33  S.  B.  708,  where  the 
following  language  is  used:  "That  the  other 
party  to  the  contract  was  ignorant  that  the 
person  with  whom  he  was  dealing  was  in 
fact  insane,  and  that  the  existence  of  sncb 
insanity  could  not  have  been  discovered  by 
an  ordinarily  reasonable  and  prudent  per- 
son, does  not  make  such  a  contract  valid 
and  binding,  nor  Interfere  with  the  right 
of  the  legal  representative  to  set  up  in  de- 
fense to  an  action  brought  sgalnst  him  on 
the  contract  the  insanity  of  the  decedent** 
To  the  same  effect  see  Bunn  y.  Postell, 
supra.  The  rule  is  based  ui>on  the  very  ex- 
cellent reason,  as  stated  in  Bish.  Ck}nt.  f  970, 
that  "since  insanity  incapacitates  one  to 
make  a  contract  the  mere  fact  of  the  other 
party's  not  knowing  It  does  not  render  goo4l 
what  he  was  legally  incompetent  to  do.** 
The  authorities  relied  on  by  counsel  for  the 
defendants  hi  error  in  combating  this  post* 
tion  have  no  application  to  the  case  under 
consideration.  They  presuppose  such  an  ex- 
ecution of  the  contract  as  that  the  parties 
cannot  be  placed  in  the  position  they  occu- 
pied before  it  was  made.  No  such. state  of 
facts  is  involved  in  the  present  case.  From 
all  that  appears,  except  for  the  deed  given 
to  Gaines  and  Lewis  by  Sarah  Woolley,  and 
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tlw  Terdiet  <^taliied  by  thrai  ftt  the  trial 
below,  tbBy  are  already  In  atata  qua  No 
money  or  thing  of  ralne  has  passed  out  of 
their  hands  in  consideration  of  the  convey- 
ance. It  does  not  appear  that  the  debt  In 
satisfaction  of  which  the  deed  Is  alleged  to 
have  been  given  was  made  In  contemplation 
of  the  conyeyance  of  this  land.  They  can- 
not; therefore,  take  advantage  of  the  equita- 
ble rale  which  they  Invoke,  as  there  is  noUi- 
Ing  npon  which  to  base  their  contention,  so 
far  as  the  record  before  ns  is  concerned. 

The  motion  for  a  new  trial  contains  nn- 
merons  other  grounds,  but,  other  than  as 
above  set  out,  we  see  no  errors  of  su£9clent 
Importance  to  requhfe  a  reversal  of  the  Judg- 
ment. We  send  the  case  back  for  a  new 
trial  solely  on  the  ground  of  error  In  the 
charge  whldi  we  have  quoted. 

Judgment  reversed*  All  the  Justices  con- 
curring. 
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(Buprsme  Oonrt  of  Qeorgla.    Nov.  7,  1901.) 

GRnONAL  LAW— APPBAI^-REYISW. 
The  Jury  was  the  prooer  tribunal  to  pass 
on  the  oonsistency  and  weight  of  the  evidence 
and  the  credibili^  of  the  witnesses.  Although 
conflicting,  there  was  evidence  which  snstained 
the  verdict. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Charley  Mathls  was  convicted  of  crime,  and 
brings  error.    AfBrmed. 

John  W.  Bale,  for  plahitlff  In  error.  Moses 
Wright,  SoL  Gen.,  for  the  State. 

PBR  CURIAM.    Judgment  affirmed. 


(tUOa.  IJO) 

ADAMS  et  aL  v.  CANDLflB»  Gbvemor. 

(Supreme  Court  of  Ckorgia.    Nov.  8^  1901.) 

RB(70ONIZANC»-F0RFBrnmiD-BXB(nrnON  ON 

SUNDAY. 

An  obligation  binding  the  principal  and 
sureties  in  a  penal  sum  named,  payable  to  the 
governor  of  Georgia,  and  his  successors  in 
office,  conditioned  for  the  personal  appearance 
of  the  principal  at  a  stated  term  of  a  superior 
court  to  answer  to  a  bill  of  Indictment  which 
had  been  preferred  against  such  principal,  Is 
a  contract  to  which  the  state  of  Georgia  and  the 
principal  and  sureties  executing  the  bond  are 
the  only  parties.  Although  a  contract  Of  this 
character  Is  executed  on  Sunday  by  the  ob- 
ligatory parties.  It  caniiot  be  claaBed  as  a  con- 
tract made  in  the  pursuit  of  a  business  or  the 
performance  of  a  work  within  the  ordinary  call^ 
ing  of  one  of  the  parties  to  the  contraet 

(SyUabus  by  the  Court) 

Brror  from  superior  court.  Whits  county; 
J.  B.  Bstes»  Judge. 

Sdre  facias  by  A  D.  CSandler,  gotvemor  of 
the  stat%  to  iorfOlt  a  bond  esecuted  bj  & 


M.  Adams  and  others.  Ftam  a  Judgment 
of  forfeiture^  defendants  bring  error.  Affirm- 
ed. 

J.  W.  H.  Underwood  and  J.  J.  Klmsey.  for 
plaintiffs  in  error.  W.  A  Charters,  SoL  Gen., 
for  defendant  In  error. 

LITTLB,  J.  A  scire  facias  Issued  to  for- 
feit a  bond  executed  by  J.  F.  Adams  im  prin- 
cipal and  S.  M.  Adams  and  John  L.  Bdge 
as  securities,  payable  to  A  D.  Candler,  gov- 
ernor of  the  state  of  Georgia,  or  his  succes- 
sors In  office,  hi  the  sum  of  1100,  dated  No- 
vember 2,  180&.  The  condition  of  the  bond 
was  that  Its  obligation  should  be  void  In  the 
event  that  the  principal  should  appear  at 
the  superior  court  of  White  county  at  a  nam- 
ed term  of.  the  court,  and  from  term  to  term 
thereafter,  to  answer  to  a  bill  of  indictment 
for  the  offense  of  misdemeanor,  which  had 
been  returned  as  true  by  the  grand  Jury  et 
that  county.  Adams  and  Bdge  at  the  proper 
time  Interposed  a  plea,  and  set  up  for  cause 
why  the  Judgment  nisi  should  not  be  made  ab- 
solute the  following:  "That  said  bond  was, 
as  respects  the  defendant  John  L.  Bdge,  ex- 
ecuted on  the  5th  day  of  November,  1800, 
Instead  of  on  the  2d,  the  day  it  purports  to 
have  been  executed;  and  that  said  5th  day 
of  November  was  Sunday;  and  that  at  said 
time  the  said  principal,  Frank  Adams,  was 
not  under  arrest,  nor  legally  restrained  of  his 
liberty,  which  was  a  transaction  within  the 
ordinary  callings  of  the  parties  to  It  nor  was 
It  an  act  of  necessity  or  charity.**  In  a  sep- 
arate plea  J.  F.  Adams,  the  other  security, 
aveired  that  he  was  released,  not  only  be- 
cause of  the  facts  pleaded  by  Bdge,  but  also 
because  he  agreed  to  and  did  sign  the  bond 
with  the  distinct  understanding  that  Bdge 
was  to  execute'  the  same  as  a  Joint  obligor 
and  surety  with  him,  which  agreement  It 
was  alleged  was  made  and  entered  Into  with 
Turner,  the  constable,  and  Jackson,  sheriff 
of  the  county.  The  solicitor  general  demur- 
red to  the  pleas  as  presenting  no  defense 
to  a  Judgment  absolute.  The  court  sustained 
the  demurrer,  struck  the  pleas,  and  made  the 
Judgment  absolute.  To  the  striking  of  these 
pleas  and  the  rendition  of  this  Judgment  the 
defendants  excepted. 

It  may  be  well  In  the  outset  to  call  atten- 
tion to  the  fact  that  the  bond  sought  to  be 
forfeited  and  collected  was  a  contract  en- 
tered into  between  the  state  of  (^(eorgia,  by 
Its  governor,  on  the  one  part,  and  the  named 
principal  and  sureties  on  the  other,  by  which 
contract  the  sureties  undertook  to  pay  to  the 
State  of  Georgia  a  given  amount  named  in 
the  event  the  principal  named  In  the  contract 
should  not  personally  api>ear  at  a  given  term 
of  .White  superior  court  to  answer  to  an  In- 
dictment preferred  for  a  violation  of  a  penal 
law  of  this  state.  One  of  the  errors  In  which 
our  brethren  who  represent  the  plaintiff  In 
sRor  seem  to  have  fallen  Is  that  the  oon- 


894 


89  SOUTHEASTBBN  BEPORTER. 


(Ga. 


stable  who  attested  the  bond  was  a  party  to 
that  contract.  Not  so.  The  state  and  the 
principal  and  sureties  of  the  bond  were  the 
only  parties  to  the  contract  The  legal  ob- 
jection which  Edge  urges  against  the  validity 
of  the  contract  into  which  he  entered  wad 
that  it  was  a  transaction  within  the  ordinary 
calling  of  the  parties  thereto,  and  that  its 
execution  was  had  on  Sunday,  and  that  the 
same  was  not  an  act  of  necessity  or  charity, 
for  the  reason  that  the  principal  was  not  at 
that  time  under  arrest,  or  restrained  of  bis 
liberty.  In  the  case  of  Salter  y.  Smith,  S5 
Ga.  244,  it  was  practically  ruled  by  this  court 
that  the  execution  of  such  a  bond  on  Sunday 
was  lawful,  when  the  defendant  was  in  Jail, 
the  execution  of  it  being  in  the  nature  of  an 
act  of  charity;  and  in  the  case  of  Weldon  v. 
Colquitt,  62  Ga.  449,  95  Am.  Rep.  128,  it 
was  further  ruled  that  such  execution  was 
lawful  when  the  principal  in  the  bond  was 
under  arrest  It  is,  however,  claimed  that, 
where  the  principal  was  at  the  time  of  the 
execution  of  the  bond  neither  in  Jail  nor  un- 
der arrest  the  contract  came  within  the  in- 
hibition of  section  422  of  the  Penal  Code» 
which  declares  that  no  person  "shall  pursue 
his  business,  or  the  work  of  his  ordinary 
calling,  on  the  Lord's  day,  works  of  necessity 
or  charity  only  excepted,"  any  violation  of  its 
provisions  was  made  a  misdemeanor.  In 
construing  this  section  of  the  Code  this  court 
has  had  repeated  occasions  to  rule  on  the 
validity  of  contracts  executed  on  Sunday. 
A  reference  to  these  cases  and  the  rulings 
made  in  each  is  to  be  found  in  the  case  of 
Hayden  v.  Mitchell,  103  Ga.  431,  80  S.  E.  287, 
and  the  conclusion  of  this  court  then  express- 
ed was  that  "onl^  those  contracts  which  may 
properly  be  included  as  coming  within  the 
ordinary  callings  of  the  parties  thereto  are  af- 
fected by  the  inhibition  of  the  statute."  In 
order,  therefore,  to  determine-  the  merits  of 
the  plea  interposed  by  each  of  the  sureties,  it 
is  only  necessary  to  ascertain  whether  the 
contract  under  consideration  came  within  the 
ordinary  calling  of  the  state  on  the  one  hand 
and  of  Edge,  the  surety,  on  the  other.  The 
state  of  Georgia  exercises  no  ordinary  calling, 
and  is  engaged  in  no  labor,  business,  or  work. 
It  is  a  sovereign,  organized  and  instituted 
as  a  government  to  afford  protection  to  its 
citizens  through  the  due  administration  of 
laws  which  they  are  empowered  to  make. 
It  is  hardly  necessary  to  say  that  it  has  no 
ordinary  calling.  We  are  not  informed  by  the 
plea  what  was  the  ordinary  callhig  of  Edge, 
the  surety  on  the  bond,  but  It  is  not  insisted 
that  the  execution  as  surety  of  bonds  for  the 
appearance  for  trial  of  persons  charged  with 
crime  was  his  ordinary  calling.  Ko  such  a 
pursuit  would  be  recognized .  by  the  law  as  a 
legitimate  calling.  Whatever  may  be  the  na- 
ture of  his  business  or  work,  we  are  very 
safe  in  saying  that  his  ordinary  calling  can- 
not be  that  of  becoming  a  surety  on  penal 
bondsL    Taking  as  true,  therefore,  the  allega- 


tloiis  of  his  plea  that  the  principal  in  the 
bond  was  not  under  arrest  nor  restrained  of 
his  liberty  at  the  time  of  its  execution  so 
as  not  to  bring  the  contract  within  the  excep- 
tion of  the  rule  of  law  above  set  out  it  must* 
nevertheless,  be  ruled  that  the  plea  Interposed 
in  defense  to  the  rendition  of  a  Judgment 
absolute  was  without  merit  because  the  na- 
ture of  the  contract  was  such  as  could  and 
did  not  come  within  the  ordinary  calllnir  of 
the  parties  thereto. 

Inasmuch  as  the  plea  Interposed  by  the 
surety  Edge  is  declared  to  be  without  merit 
it  is  not  necessary  that  the  defense  of  Adams, 
another  surety,  to  the  effect  that  by  agree- 
ment he  signed  the  bond  with  the  understand- 
Ing  that  Edge  was  to  execute  the  same  as  a 
Joint  obligor,  should  be  separately  considered. 
Hence  there  was  no  error  in  sustaining  the 
demurrer  to  the  plea,  and,  in  the  absence  of 
further  defense,  in  making  the  Judgment  nisi 
absolute,  and  thus  finally  forfeiting  the  bond. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(U4  Oft.  140) 
-       SOUTHERN  RT.  00.  T.  WOOD. 

(Supreme  Court  of  Georgia.    Nov.  7,  1901.) 

CARRIERS— ROUND    TRIP— STAMPING    RETURN 

TICKET— EXPULSION  OF  PASSENOBR— 

INSTRUCTION— DAMAOBS. 

1.  When  a  railway  company  sells  a  round- 
trip  ticket  which  provides  that  it  shall  not  be 
good  for  return  passage  unless  the  original  pur- 
chaser shall  procure  the  same  to  be  signed  and 
stamped  by  an  agent  of  the  companv  at  the 
point  of  destination,  and  shall  use  the  ticket 
on  the  date  it  is  so  signed  and  stamped,  it  is 
incumbent  upon  the  company  to  have  present, 
a  reasonable  time  before  the  arrival  of  trains 
on  which  the  ticket  would  be  good  for  passage 
on  any  day  upon  which  the  purchaser  might 
see  fit  to  use  it,  an  agent  authorized  to  sign 
and  stamp  the  ticket  in  the  manner  therein  pro- 
vided. Upon  the  failure  by  the  company  to 
have  present  at  such  time,  on  any  day  the 
original  purchaser  of  the  ticket  sees  fit  to  re- 
turn, an  agent  so  authorized,  such  purchaser, 
after  having  on  the  day  he  desired  to  return 
used  due  diligence  to  find  some  agent  of  the 
company  authorized  to  sign  and  stamp  his  tick- 
et so  as  to  make  it  good  for  return  passage, 
has  authority  to  board  the  train  without  hav- 
ing the  ticket  so  signed  and  stamped,  and,  upon 
explanation  of  the  facts  to  the  conductor,  is 
entitled  to  ride  upon  the  train;  and  his  ex- 
pulsion therefrom  under  such  circumstances  is 
a  tort,  for  which  the  company  will  be  liable  in 
damages. 

2.  The  fact  that  a  passenger  holding  a  ticket 
of  the  character  above  referred  to,  ai^d  who  has 
been  expelled  from  the  train,  returns  to  the 
point  where  he  had  boarded  the  train,  and  has 
the  ticket  signed  and  stamped  as  required 
within  the  time  limit  fixed  therein,  and  uses 
the  same  in  this  condition  for  return  passage 
on  another  train,  does  not  waive  or  extinguish 
any  right  he  might  have  for  the  wrong  com- 
mitted in  expelling  him  from  the  train  before 
the  ticket  was  so  signed  and  stamped. 

3.  There  was  no  error  in  the  charges  com- 
plained of,  or  in  refusing  to  charge  as  set  out 
in  the  motion  for  a  new  trial.  The  evidence 
warranted  the  verdict,  which,  under  the  facts 
appearing  in  the  record*  was  not  so  exoessirs 
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as  to  authorize  this  coart  to  rererse  the  iad|^ 
ment  of  the  trial  court  refusing  to  set  it  aside. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Floyd  county; 
Jno.  H.  Reece,  Judge. 

Action  by  Arthur  Wood  against  the  Sonth- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Shumate  &  Maddox,  Geo.  A.  H.  Harris  ft 
Son,  and  R.  L.  Chamlee,  for  plaintiff  in  error. 
Seaborn  &  Barry  Wright,  for  defendant  in 
error. 

COBB,  J.  Wood  sued  the  railway  com- 
pany for  damages  claimed  to  haye  been  sus- 
tained on  account  of  haying  been  ejected 
from  one  of  the  defendant's  trains  by  its 
conductor.  The  trial  resulted  in  a  yerdict 
for  the  plaintiff  for  ^50.  The  defendant 
made  a  motion  for  a  new  trial,  which  was 
oyemiled,  and  the  case  is  here  upon  a  bill 
of  exceptions  assigning  error  upon  the  oye]> 
ruling  of  this  motion. 

1.  It  appeared  at  the  trial  that  the  plain- 
tiff had  purchased  a  ticket  from  Atlanta  to 
Rome  and  return  at  a  reduced  rate  of  fare, 
at  the  same  time  entering  into  a  special  con- 
tract with  the  company.  This  contract  con- 
tained, among  others,  the  following  stipula- 
tions: "This  ticket  shall  not  be  good  for  re- 
turn passage  unless  the  holder  identifies  him 
or  herself  by  signature  on  back  hereof  and 
otherwise  as  orig^inal  purchaser  to  the  satis- 
faction of  the  agent  of  the  terminal  line  at 
destination  of  ticket,  and,  when  officially 
signed  and  stamped  by  said  agent,  this  tick- 
et shall  then  be  good  for  return  passage  of 
the  original  purchaser  only,  leaying  destina- 
tion only  on  date  so  stamped  and  canceled  on 
back."  The  ticket  was  purchased  on  De- 
cember 23,  1899,  and  was  good  for  return 
passage  until  January  1,  1900.  There  was  a 
train  which  passed  Rome,  destined  for  At- 
lanta, upon  the  days  on  which  the  ticket 
was  good  for  return  passage,  at  1:30  o'clock 
a.  m.  each  day.  The  plaintiff  decided  to  re- 
turn to  Atlanta  on  this  train  on  December 
25th.  As  his  ticket  proyided  that,  before  it 
would  be  good  for  return  passage,  it  must 
be .  dated  and  stamped  by  the  defendant's 
agent  at  Rome,'  he  went  to  the  agient  of  the 
defendant  at  the  depot  in  Rome  at  which  he 
had  disembarked  from  the  train  about  12 
o'clock  of  the  night  of  the  24th.  There  was 
no  one  present  at  the  station  authorized  to 
yalldate  his  ticket,  and  no  one  appeared 
prior  to  the  arrival  of  the  train  for  Atlanta, 
which  on  that  occasion  arrived  some  later 
than  its  schedule  time.  His  business  being 
of  a  nature  which  required  his  presence  In 
Atlanta  on  that  day,  he  boarded  the  train, 
and  tendered  the  unvalidated  ticket  to  the 
conductor,  at  the  same  time  explaining  the 
circumstances  which  prevented  him  from 
haying  it  dated  and  stamped  in  accordance 
with  the  terms  of  his  contract    The  con- 


ductor refused  to  accept  the  ticket,  and  eject- 
ed the  plahitlff  from  the  train.  An  exam- 
ination of  the  stipulation  in  the  contract 
aboye  quoted  shows  that  It  was  distinctly 
proyided  that  the  plaintiff  could  leave  Rome 
only  on  the  date  on  which  the  ticket  was 
dated  and  stamped  by  the  agent.  In  the 
absence,  therefore,  of  any  notice  to  the  plain- 
tiff that  he  was  expected  or  required  to  re- 
pair to  the  depot  to  have  his  ticket  vali- 
dated at  some  time  prior  to  the  day  on  which 
he  intended  to  return,  it  was  incimibent 
upon  him  to  endeavor  to  haye  the  ticket  val- 
idated only  on  that  day.  There  is  nothing 
in  the  evidence  showing  that  he  had  such 
notice,  and  consequently  he  was  not  at  fault 
in  waiting  until  the  day  he  Intended  to  leave 
to  apply  to  the  agent  to  haye  his  ticket  dated 
and  stamped.  The  evidence  shows  that  he 
went  to  the  depot  for  this  purpose  at  the 
very  earliest  time  of  that  day  it  was  possi- 
ble for  him  to  go,  which  was  about  VA  hours 
before  the  train  was  scheduled  to  arrive.  It 
has  been  repeatedly  held  by  this  court  that 
when  a  passenger  holds  a  contract  f<^  re- 
turn passage  of  the  character  involved  in  the 
present  case,  and  when  he  has  done  every- 
thing that  ordinary  prudence  and  diligence 
would  require  to  obtain  a  yalidation  of  the 
ticket  for  return  passage,  he  is  authorized  to 
enter  the  train  with  the  ticket  unvalidated, 
and  is  entitled  to  ride  thereon,  upon  explain- 
ing to  the  conductor  the  circumstances  which 
prevented  him  from  having  the  ticket  vali- 
dated. See  Railway  Co.  v.  Barlow,  104  Ga. 
213,  30  S.  E.  732,  69  Am.  St  Rep.  166,  and 
cases  cited.  Following  the  principle  laid 
down  in  these  cases,  we  are  compelled  to 
hold  in  the  present  case  that  the  plaintiff 
had  a  right  to  enter  the  train  and  ride  upon 
his  ticket,  notwithstanding  it  was  unvali- 
dated, and  that  the  conductor  had  no  right 
to  eject  him  therefrom.  Under  the  contract 
the  company  was  under  a  duty  to  provide 
him  a  method  of  having  his  ticket  validated 
at  some  time  between  midnight  and  the  ar- 
rival of  the  train,  for  the  reason  that  the 
ticket  when  validated,  was  good  for  passage 
on  this  train,  and  the  contract  provided  that 
the  ticket  must  be  used  on  the  day  it  was 
validated.  In  other  words,  the  undertaking 
on  the  part  of  the  company  amounted  to  a 
contract  to  provide  a  way  for  the  plaintiff  to 
have  his  ticket  validated  upon  any  day  that 
he  desired  to  return  to  Atlanta  upon  one  of 
its  trains  upon  which  the  ticket  would  be 
good  for  passage.  Itb  failure  to  have  some 
one  during  the  early  hours  of  the  morning 
of  the  25th  of  December  to  validate  tickets 
for  passengers  who  desired  to  take  the  train 
passing  at  that  point  relieved  the  plaintiff 
from  the  necessity  of  having  the  ticket  yali- 
dated,  and,  under  the  principle  of  the  deci- 
sions aboye  referred  to,  authorized  hUn  to 
board  the  train  and  demand  that  he  be  car- 
ried on  the  ticket  unvalidated.  It  was  said 
by  one  of  the  witnesses  for  the  company  that 
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there  was  a  castom  In  Borne  to  validate 
tickets  and  date  them  ahead,  so  aa  to  meet 
the  very  contliigency  which  confrcmted  the 
plaintiff  in  this  case;  but  there  was  not  a 
particle  of  eridence  either  that  notice  of 
this  custom  was  brought  home  to  the  plain- 
tiff»  or  that  any  effort  was  made  by  any 
agent  of  the  company  on  the  preyious  day 
to  validate  his  ticket  and  date  it  ahead. 
The  plaintiff  had  a  right  to  board  the  train 
and  ride  upon  his  ticket  In  the  condition  in 
which  he  tendered  it  to  the  conductor,  and 
his  expulsion  from  the  train  was  a  tort  of 
which  he  bad  a  right  to  complain. 

2,  It  appeared  that  the  plaintiff,  after  hav- 
ing been  expelled  from  the  train,  returned  to 
Rome  on  another  train  of  the  defendant,  had 
his  ticket  properly  validated,  and  used  it  for 
return  passage  on  one  of  the  trains  of  the 
defendant  which  returned  later.  It  is  claim- 
ed by  counsel  for  plaintiff  in  error  that  this 
conduct  on  the  part  of  the  plaintiff  amounted 
to  waiver  of  all  claim  for  damages  on  account 
of  his  expulsion  from  the  train  at  the  time 
he  attempted  to  ride  upon  the  ticket  before 
it  was  validated.  We  do  not  understand  up- 
on what  principle  this  conduct  would  amount 
to  a  waiver  of  damage  resulting  from  a  com- 
plete wrong  which  had  taken  place  before.  He 
had  a  right  to  ride  upon  the  unvalldated  tick- « 
et  under  the  circumstances,  and  the  fact  that 
this  right  was  not  recognized,  and  he  was 
compelled  to  return  to  Rome  in  order  to  com- 
ply with  the  terms  of  the  company's  agent, 
which,  under  the  circumstances,  he  had  no 
right  to  make,  does  not  In  any  way  amount 
to  an  admission  that  he  was  wrong  in  enter- 
ing the  train  with  his  ticket  unvalldated,  or 
that  he  was  willing  to  relieve  the  company 
from  the  consequences  of  his  wrongful  ex- 
pulsion from  the  train.  The  time  limit  on 
the  ticket  had  not  expired,  and  certainly  be- 
cause the  company  had  been  guilty  of  a  gross 
outrage  upon  him,  in  not  recognizing  his  right 
to  ride  when  under  the  law  he  was  entitled 
to  ride,  would  be  no  reason  for  holding  that 
he  had  forfeited  all  rights  under  the  ticket, 
notwithstanding  the  failure  of  the  company 
to  recognize  them  on  the  day  and  on  the  train 
upon  which  he  attempted  to  ride  as  a  passen- 
ger. We  are  unable  to  see  one  single  element 
of  waiver  of  the  previous  wrong  by  anything 
that  the  plaintiff  did  in  having  his  ticket 
validated,  and  using  it  for  passage  in  that 
condition. 

8.  There  was  no  error  in  the  charges  com- 
plained of,  or  in  the  refusals  to  charge.  The 
case  was  one  in  which  a  charge  on  the  sub- 
ject of  punitive  damages  was  proper,  and  the 
verdict,  under  the  circumstances  of  the  case, 
was  not  excessive.    The  plaintiff  was  eject- 


ed from  the  train  in  the  early  hours  of  a  daric, 
rainy  morning,  at  a  place  with  which  he  was 
unfamiliar,  and  four  miles  from  Rome.  He 
had  offered  to  secure  with  a  diamond  ring  the 
payment  of  his  fare  to  the  conductor  when 
he  reached  Atlanta.  He  had  fully  explained 
to  the  conductor  why  he  had  failed  to  have 
his  ticket  validated,  and  offered  to  make  a 
showing  to  the  conductor  which  would  satis- 
fy him  that  he  was  the  original  purchaser  of 
the  ticket  He  remarked  to  the  conductor* 
*T.  have  paid  for  this  matter,  and  I  am  going, 
and  if  you  put  me  off  you  will  have  to  get  a 
little  help  about  it"  The  conductor  respond- 
ed that  he  had  help.  When  the  train  stop- 
ped he  came  back  and  touched  the  plaintiff 
on  the  shoulder,  and  said,  '*Are  you  going  to 
get  off,  Q/e  have  me  put  you  oft."  Plaintiff 
replied,  **l  am  going  to  let  you  put  me  off." 
and,  as  they  were  coming  back,  said,  "^  will 
go  and  risk  the  consequences  in  the  woods." 
There  were  one  or  two  ladles  and  two  did 
gentlemen  in  the  car  at  the  time,  and  plain- 
tiff turned  around  and  took  the  addressee  of 
these  gentlemen.  When  it  appears  to  us  that 
one  who  has  a  legal  right  to  ride  upon  a  train 
has  been  wrongfully  expelled  therefrom,  and 
held  up  by  such  expulsion  before  the  passen- 
gers on  the  train  as  one  who  was  trying  to 
ride  thereon  without  lawful  right  or  author- 
ity, and  subjected  to  the  mortiflcation  tbat 
such  conduct  on  the  part  of  the  company's 
agents  would  necessarily  bring  about  in  the 
case  of  any  young  man  of  sensibility  and 
pride,  we  cannot  say,  as  matter  of  law,  that 
$450  is  too  much  to  pay  him  as  compensatioii 
for  the  outrage  thus  committed  upon  him.  It 
may  be  that  if  we  had  been  upon  the  Jury 
we  woQld  have  taken  the  view  that  a  less 
amount  would  have  been  full  compensation 
for  the  wrong,  but  the  law  has  reposed  in  the 
Jury  the  right  to  deal  with  these  matters,  and 
we  have  no  authority  to  Interfere  with  their 
finding  on  the  subject  when  It  has  been  ap- 
proved by  the  trial  Judge,  unless  the  amount 
involved  is  so  great  as  to  suggest  bias  and 
prejudice  on  their  part  Cn  the  present  case 
we  cannot  say  this  is  true. 

Judgment  affirmed.  All  the  Justices  con- 
curring;  LUMPKIN,  P,  J.,  specially. 

LUMPKIN,  P.  X  I  concur  In  the  Judg- 
ment because,  under  the  decision  of  this 
court  in  Head  v.  Railway  Co.,  79  Ga.  868,  7 
8.  E.  217,  11  Am.  St  Rep.  434,  the  law  of 
the  main  question  is  correctly  stated  in  the 
foregoing  opinion.  I  still  think  that  decision 
was  wrong,  and  In  this  connection  refer  to 
the  concurring  opinion  which  I  filed  In  Morse 
T.  Southern  Ry.  Go.,  102  Ga.  aO<%  29  S.  H. 
866. 
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SOUTHERN  RY.  00.  T.  WALTON. 
(Bapreme  Oourt  of  Georgia.    Nov.  8,  1901.) 

APPBAI^RlffVIBrW. 

Thifl  case  is  controlled  by  the  rulings  this 
day  made  in  the  case  of  Railway  Oo.  v.  Wood, 
89  S.  E.  894. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  N.  6.  Walton  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tifT,  and  defendant  brings  error.  .  Affirmed. 

Shumate  &  Maddoz,  Geo.  A.  H.  Harris  4p 
Son,  and  R.  L.  Chamlee,  for  plaintlif  in  er- 
ror. Max  Meyerhardt,  for  def^idant  in  er- 
ror. 

PER  CURIAfii.    Judgment  affirmed. 

LUMPKIN,  P.  J.  I  concur  in  the  Judg- 
ment solely  for  the  reascna  I  gave  for  so  do- 
ing in  the  case  of  Railway  Oo.  ▼•  Wood,  89 
S.B.894. 
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BOSWBLIi  T.  STATE. 


(Supreme  Court  of  Georgia.    Not.  Q,  1901.) 

CRIMINAL  ULW— NEW  TRIAIi-INDIOTMIINlV- 

BVIDBNCB. 

1.  An  exception  to  the  oremiling  of  a  de- 
murrer to  an  indictment  cannot  be  properly 
made  in  a  motion  for  a  new  triaL 

2.  If  an  indictment  is  on  its  face  fatally  de- 
fective because  based  on  an  unconstitutional 
statute,  or  on  one  which  for  any  reason  is  not 
a  valid  and  subsisting  law,  advantage  of  such 
a  defect  must  be  taken  by  demurrer  before 
pleading  to  the  merits,  or  by  motion  in  arrest 
of  judgment  after  verdict. 

S.  An  expert  may  testify  to  an  opinion  of  his 
own  derived  from  books. 

4.  The  evidence  authorised  the  verdict,  and 
there  was  no  error  requiring  the  granting  of 
a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Putnam  coun- 
ty; J.  C.  Hart  Judge. 

Ben  Boswell  was  convicted  of  poisoning  a 
well,  and  brings  error.    Affirmed. 

M.  F.  Adams  and  J.  W.  Preston,  for  plain- 
tiff in  error.  H.  G.  Lewis,  Sol.  Gen.,  for  the 
State. 

(X)BB,  J.  The  accused  was  plsced  on 
trial  upon  an  indictment  based  upon  the  act 
of  December  19,  1806  (Acts  1896,  p.  84), 
charging  him  with  the  offense  of  poisoning 
a  well,  and  was  convicted.  His  motion  for 
a  new  trial  having  been  overruled,  he  ex- 
cepted. 

1.  Upon  arraignment  the  accused  filed  a 
demurrer  to  the  indictment,  wliich  was  over- 
ruled. There  is  no  assignment  of  error  uih 
on  the  Judgment  overruling  the  demurrer* 
88  S.E.-<S7 


save  in  the  motion  for  a  new  trial;  and  It 
is  well  settled  now  that  an  exception  to  a 
Judgment  overruling  a  demurrer  to  an  in- 
dictment cannot  be  properly  made  a  ground 
of  a  motion  for  a  new  trial.  Flemister  v. 
State,  81  Ga.  768,  7  S.  E.  642  (2);  Robson  v. 
State,  83  Ga.  166,  9  S.  E.  610. 

2.  Complaint  is  made  in  the  motion  for  a 
new  trial  that  the  entire  trial  was  void,  for 
the  reason  that  the  act  under  which  the  ae 
cused  was  prosecuted  was  unconstitutional. 
l)ecause  the  body  of  the  act  contains  mat- 
ter which  is  not  referred  to  in  the  title. 
If  an  Indictment  falls  to  charge  an  offense 
against  the  law,  for  the  reason  that  the 
statute  upon  which  it  is  based  is  unconstitu- 
tional, 6r  for  any  oihec  reason  is  not  valid 
and  subsisting  law,  such  a  defect  in  the 
indictment  can  be  taken  advantage  of  only 
by  demurrer  before  pleading  to  the  merits, 
or  by  motion  in  arrest  of  Judgment  after 
verdict.  That  an  indictment  charges  no  of- 
fense is  no  reason  for  granting  a  new  trial 
on  that  indictment,  and  for  this  reason  such 
a  defect  in  an  indictment  cannot  be  prop- 
erly made  a  ground  of  a  motion  for  a  new 
trial.  See  Eaves  v.  State,  113  Ga.  750,  39 
S.  E.  318  (7),  and  cases  cited.  It  is  true 
that  in  the  case  of  Wood  v.  State,  46  Ga. 
322,  it  was  held  that  a  motion  for  a  new 
trial  on  the  ground  that  an  indictment  was 
fatally  defective,  though  not  strictly  proper, 
would  be  sustained  under  the  practice  in 
this  state.  But  Judge  McCay,  in  the  opin- 
ion, says:  "We  know,  of  no  authority  for 
demanding  a  verdict  on  a  bad  indictment. 
Under  our  law  the  Jury  find  their  verdict 
from  their  own  Judgment,  and  not  by  direc- 
tion from  the  Judge.  We  think,  too,  the 
practice  is  a  bad  one.  Perhaps  on  a  new 
indictment  the  court  might  hold  the  first 
indictment  good,  and  an  acquittal  on  it  a 
bar.  Under  our  practice  the  motion  for  a 
new  trial  generally  covers  any  ground  that 
would  be  good  in  arrest  of  Judgment  At 
least,  it  has  long  been  the  practice  to  in- 
clude in  a  motion  for  new  trial  such  excep- 
tions as  this,  and  we  will  not  disturb  the 
practice,  though  strictly  a  motion  in  arrest 
of  Judgment  is  the  proper  mode  of  getting 
at  such  a  defect  as  this,  since  if  the  indict- 
ment is  bad  a  aew  trial  cannot  be  had  upon 
it"  It  is  also  true  that  in  the  case  of  Tate 
V.  Cowart  48  Ga.  540,  there  appears  a 
statement  both  in  the  headnote  and  in  the 
opinion  of  Mr.  Chief  Justice  Warner  to  the 
effect  that  when  a  motion  for  a  new  trial 
contains  a  ground  which  would  be  a  proper 
ground  of  a  motion  in  arrest  of  Judgment, 
the  motion  for  a  new  trial  will  be  treated 
as  a  motion  in  arrest  of  Judgment  Upon 
an  examination  of  that  case,  however,  it 
will  be  found  that  the  statement  in  the 
opinion  was  purely  obiter,  and  that  the 
headnote  was  made  by  the  reporter.  It 
seems  that  neither  the  ruling  in  the  Wood 
Case,  nor  the  dictum  of  Judge  Warner  iii 
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the  Tate  Case,  has  ever  been  followed.  On 
the  contrary,  In  the  case  of  White  t.  State, 
98  Ga.  47,  19  8.  B.  49,  it  was  distinctly 
ruled  that  defects  in  an  indictment  afford 
no  ground  for  a  new  trial,  and  that  for  mat- 
ters affecting  the  real  merits  the  remedy 
after  trial  is  by  motion  in  arrest  of  Judg- 
ment. In  the  opinion  in  that  case  Mr.  Jus- 
tice Simmons  distinctly  refers  to  the  Wood 
Case,  and  calls  attention  to  the  fact  that, 
while  an  exception  which  would  be  good  in 
arrest  of  Judgment  was  sustained  in  that 
ease  notwithstanding  it  was  made  a  ground 
of  a  motion  for  a  new  trial,  still  the  prac- 
tice was  distinctly  disapproved  by  the  Judge 
who  wrote  the  opinion.  The  ruling  made  in 
the  Wood  Case  has  never,  so  far  as  we  have 
been  able  to  ascertain,  been  followed;  and 
the  ruling  made  in  the  White  Case  has  been 
uniformly  adhered  to,  and  was  distinctly  fol- 
lowed in  the  Eaves  Case,  cited  above.  It 
was  the  unanimous  opinion  of  three  Judges 
in  the  White  Case  that  the  ruling  in  the 
Wood  Case  was  not  controlling  as  authority; 
and  this  opinion,  "whether  right  or  wrong, 
has  the  same  binding  force  upon  subsequent 
members  of  the  court  as  is  given  any  unani- 
mous decision  of  the  court"  by  the  law  now 
contained  in  section  5588  of  the  Civil  Code, 
which  declares  that  a  decision  concurred  in 
by  three  Judges  cannot  be  reversed  or  ma- 
terially changed  except  by  a  full  bench, 
and  then  only  after  argument  had,  in  which 
the  decision  is,  by  permission  of  the  court, 
expressly  questioned  and  reviewed.  See,  In 
this  connection,  Weaver  v.  Carter,  101  Ga, 
209,  28  8.  E.  869;  Smith  v.  Association,  111 
Ga.  737,  740,  36  S.  B.  957.  We  are  therefor© 
at  liberty  to  treat  the  Wood  Case  as  no 
longer  binding  as  authority,  and  we  must  re- 
gard the  White  Case  as  fixing  the  proper 
rule  of  practice. 

3.  The  state  introduced  as  witnesses  two 
physicians,  each  of  whom  testified  that  in 
his  opinion  bluestone  was  a  poisonous  sub- 
stance, but  upon  cross-examination  stated 
that  he  had  never  had  any  practical  experi- 
ence with  cases  of  poisoning  by  bluestone, 
but  derived  his  information  on  the  subject 
solely  from  medical  books  dealing  with  the 
subject  of  poisons.  This  evidence  was  ob- 
jected to  upon  the  ground  tiiat  it  was  hear- 
say, and  that  an  expert  should  not  be  al- 
lowed to  testify  as  to  any  matter  that  did 
not  come  within  the  range  of  his  own  expe- 
rience. Books  of  science  and  art  are  not  ad- 
missible in  evidence  to  prove  the  opinions  of 
experts  therein  expressed.  Cook  v.  Coffey, 
103  Ga.  384,  80  S.  B.  27,  and  cases  cited. 
But,  notwithstanding  the  inadmissibility  of 
the  books,  the  opinions  contained  therein 
may  come  to  the  Jury  through  the  mouth  of 
an  expert  witness.  Lawson,  Exp.  Ev.  (2d 
Ed.)  p.  213;  Mayor,  etc.,  ▼.  Boone,  93  Ga. 
662,  20  S.  E.  46;  RaUroad  Co.  v.  MitcheU, 
68  Ga.  173. 

4.  The  motion  for  a  new  trial  contained 


several  other  grounds,— one  complaining  <tf 
the  admission  of  certain  evidence;  but  It 
does  not  appear  in  the  motion  what  objec- 
tion, if  any,  was  made  to  the  evidence.  An- 
other ground  complains  of  certain  remarks 
made  by  the  solicitor  general  in  his  argu- 
ment, but  it  does  not  appear  that  any  exc^;>- 
tion  was  taken  to  the  argument  at  the  time, 
by  motion  for  mistrial  or  otherwise.  Still 
another  ground  of  the  motion  complains  that 
the  Judge  intimated  an  opinion  on  the  evi- 
dence in  a  portion  of  his  charge,  but  the 
ground  does  not  set  forth  the  language  com- 
plained of;  the  ground  merely  stating  that 
the  Judge  intimated  an  opinion  by  making 
reference  in  his  charge  to  an  allied  con- 
fession made  by  the  accused,  when  it  was 
contended  that  the  accused  had  made  no 
confession.  Under  well-established  prac- 
tice, these  grounds  present  no  assignments 
of  error  with  which  this  court  can  deal 

What  has  been  said  disposes  of  all  of  the 
grounds  of  the  motion  for  a  new  trial,  ex- 
cept that  which  complains  that  the  verdict 
is  contrary  to  the  evidence.  It  was  argued 
with  great  earnestness  by  counsel  for  the 
plaintiff  in  error  that  the  evidence  did  not 
authorize  the  Jury  to  find  that  the  water 
in  the  well  had  been  poisoned  by  the  blue- 
stone  which  it  was  claimed  had  been  placed 
therein.  There  was  evidence  that  several 
persons  were  made  sick  by  drinking  water 
from  the  well  after  the  bluestone  had  been 
placed  therein,  and  that  this  sickness  was 
attended  with  recognized  symptoms  of  blue- 
stone  poisoning.  It  is  therefore  necessary  to 
determine  what  is  meant  by  the  word  ''poi- 
son,'' as  used  in  the  statute.  Applying  the 
familiar  rule  that  words  must  be  taken  in 
their  ordinary  sense,  we  find  that  the  word 
"poison"  has  been  defined  by  the  lexicog- 
raphers and  law  writers  as  follows:  "An 
agent  which,  when  introduced  into  the  ani- 
mal organism,  is  capable  of  producing  a  mor- 
bid, nox;ious,  or  deadly  effect  upon  It." 
Webst.  Int.  Diet  "Any  substance  that  when 
taken  into  the  system  acts  in  a  noxious  man- 
ner by  means  not  mechanical,  tending  to 
cause  death  or  serious  detriment  to  health.'* 
Stand.  Diet.  "A  substance  of  definite  chem- 
ical composition,  which,  when  taken  into  the 
living  organism,  is  capable  of  causing  im- 
pairment or  cessation  of  function.'*  Bouv. 
Law  Diet  Dr.  Wormley  defines  the  term  as 
follows:  "Any  substance  which,  when  taken 
into  the  body,  and  either  being  absorbed,  or 
by  its  direct  chemical  action  upon  the  parts 
with  which  it  comes  in  contact,  or  when  ap- 
plied externally  and  entering  the  circula- 
tion, is  capable  of  producing  deleterious  ef- 
fects." See  Ewell,  Med.  Jur.  p.  303.  Dr. 
Taylor,  in  his  work  on  Medical  Jurispru- 
dence, after  stating  that  in  a  restricted  sense 
the  term  "poison"  is  applied  only  to  those 
substances  which  destroy  life  in  small  doses, 
observes  that  this  definition  is  entirely  too 
restricted  for  the  Durooses  of  medical  Juris- 


Ga.) 


SOUTHERN  EXP.  CO.  y.  STATE. 


899 


prudence,  and  that  the  quantity  required  to 
destroy  life,  even  if  it  could  be  always  ac- 
curately determined,  cannot  enable  us  to  dis- 
tinguish a  poisonous  from  a  nonpoisonous 
substance.  The  author  then  concludes  by 
defining  poison  to  be  "a  substance  which, 
when  absorbed  into  the  blood,  is  capable  of 
seriously  affecting  health  or  of  destroying 
life."  The  editor  of  the  work  incorporates 
into  this  definition  a  parenthesis  to  the  ef- 
fect that  the  poison  must  operate  in  the 
manner  stated  "by  direct  action."  Tayl. 
Med.  Jur.  p.  71.  See,  also,  15  Am.  &  Eng. 
Enc.  Law  (1st  Ed.)  248.  Qiving  to  the  word 
"poison"  the  meaning  required  by  the  defini- 
tions above  quoted,  no  other  conclusion  can 
be  reached  than  that  one  who  introduces 
into  a  well  of  water,  in  such  a  quantity  as 
to  render  the  water,  when  drunk,  seriously 
detrimental  to  health,  and  a  serious  impair- 
ment of  the  organic  functions  of  the  body, 
any  substance  whatever,  is  guilty  of  a  viola- 
tion of  the  statute  under  which  the  accused 
was  convicted.  The  evidence  in  the  present 
case  warranted  the  verdict,  and  there  was 
no  abuse  of  discretion  in  overruling  the  mo- 
tion for  a  new  trial. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 
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SOUTHERN  EXP.  CO.  v.  STATE. 

(Supreme  Court  of  Georgia.    Nov.  16,  1901.) 

CRIMINAL  LAW— ERROR— RBVIBW— INTOXICAT- 
ING LIQUORS— ILLEGAL  SALE. 

1.  Where  upon  the  trial  of  a  criminal  case 
the  defendant  neither  demurs  to  the  indictment 
nor  moves  to  quash  it,  but  voluntarily  goes  to 
trial  upon  the  merits  of  the  case,  this  court 
cannot  consider  an  assignment  of  error  in  a 
bill  of  exceptions  sued  out  in  such  case,  alleg- 
ing that  the  trial  court  *'should  have  ruled  that 
{the  accused]  was  not  indictable  at  all  for  the 
offense  charged  in  the"  indictment. 

2.  Relatively  to  a  package  of  whisky  ship- 
ped by  express  from  another  state  to  a  named 
person  in  a  designated  city  in  this  state,  to  be 
there  delivered  to  him  upon  his  paying  to  the 
agent  of  the  express  company  at  that  point  a 
stipulated  price  therefor,  the  penal  laws  of 
this  state  in  reference  to  the  unlawful  sale  of 
intoxicating  liquors  become  of  force  when  such 
package  has  reached  the  point*  of  its  destina- 
tion, and  is  being  held  bv  such  express  agent 
until  the  sale  of  the  whisky  has  been  com- 
pleted in  accordance  with  such  directions  of 
the  consignpr. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Whitfield  coun- 
ty;   A.  W.  Fite,  Judge. 

The  Southern  Express  Company  was  found 
guilty  of  violating. the  liqucnr  law,  and  brings 
error.    Affirmed. 

F.  G.  Du  Bignon  and  R.  J.  &  J.  McCamy, 
for  plaintiff  in  error.  SamL  P.  Maddoz,  Sol. 
Gen.,  for  the  State. 


FISH,  J.    The  accused,  the  Southern  Ez« 
press  Company,  was  tried  and  found  guilty 


in  the  superior  court  of  Whitfield  county  of 
seUdng  spirituous  Uquors  contrary  to  law,  up- 
on the  following  state  of  facts:  "A  shipper 
in  the  state  of  North  Carolina  sent  a  package 
of  whisky  containing  two  gallons  through  the 
defendant  company,  to  be  delivered  to  the 
consignee  at  Dalton,  Whitfield  county,  Ga^ 
on  his  payment  for  the  same  to  the  defend- 
ant's agent  at  Dalton,  together  witii  the  char- 
ges thereon.  The  whisky  arrived  at  Dalton. 
The  consignee  called  at  defendant's  office  in 
Dalton,  paid  defendant's  agent  for  the  whis- 
ky $3.70,  whereupon  it  was  delivered  to  the 
consignee  by  the  defendant's  agent  in  the 
same  package  and  condition  it  was  shipped 
from  North  Carolina,  to  wit,  on  the  day 
named  in  the  indictment  The  money  col- 
lected by  defendant's  agent  at  Dalton  was 
sent  through  the  defendant  company  to  the 
shipper  of  the  whisky  in  North  Carolina,  and 
there  paid  to  him.  The  defendant  is  a  char- 
tered company,  being  a  common  carrier  of 
freight  and  engaged  in  the  transportation 
for  hire  of  interstate  commerce,  and  the  liq- 
uor for  the  sale  of  which  it  is  here  indicted 
was  received  and  forwarded  by  def«:idant  In 
the  usual  and  ordinary  transaction  of  its  busi- 
ness as  such  common  carrier.  A  sight  draft 
drawn  by  the  consignor  on  the  consignee  ac- 
companied the  shipment  and  was  turned  ovex 
to  the  consignee  by  the  agent  of  defendant 
upon  his  payment  of  the  amount  named  in 
the  draft  Defendant  is  not  a  railroad  com- 
pany; does  not  own  the  railroads  over  which 
its  freight  is  transported,  but  employs  vari- 
ous railroad  dompanies  to  carry  freight  tor 
it  paying  them  therefor."  The  express  com- 
pany sued  out  a  bill  of  exceptions,  and 
brought  the  case  here  for  review.  It  is  re- 
cited in  the  bill  of  exceptions  that  the  ac^ 
cosed  ''contended  that  a  corporation  such  as 
It  is  was  not  indictable  under  the  sections 
on  which  tiie  indictment  is  f  nimed,  and  that 
under  the  facts  admitted,  it  was  not  guilty 
of  any  offense,  as,  in  all  that  was  done  by  it 
it  was  justified  under  the  third  clause  of  sec- 
tion 8  of  the  first  article  of  the  constitution 
of  the  United  States,  conferring  on  congress 
the  power  *to  regulate  commerce  with  for- 
eign nations  and  among  the  several  states,' 
and  the  acts  of  congress  passed  thereupon, 
and  that  under  the  provisions  of  the  act  of 
congress  of  August  8,  1800, -commonly  known 
as  the  'Wilson  Act'  it  had  power  to  do  all 
that  was  shown  in  the  agreed  statement  of 
facts,  and  it  was  therefore  not  guilty  of  any 
offense.*'  The  assignments  of  error  In  the 
bill  of  exceptions  are:  "First  that  the  court 
should  have  ruled  that  tt  was  not  Indictable 
at  aJl  for  the  offense  charged  in  the  biU;  and, 
second,  if  indictable,  that  under  the  facts  it 
was  not  guilty  of  any  offense."  It  will  be 
observed  that  the  first  assignment  of  error  is 
not  that  the  defendant  in  the  court  below 
should  have  been  found  not  guilty,  because 
the  proof  showed  that  it  could  not  commit 
the  offense  with  which  It  was  chargedt  bat 
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the  asslgmnent  Is  ttiat  the  court  fliioiild  bave 
ruled  that  H  iv«lb  not  indictable  for  the  of- 
fenae  charged.  In  Bayee  v.  State,  118  Ga. 
760,  89  &  B.  818,  this  court  held:  "If  an  Uir 
dlctment  he  on  its  face  fatally  defectlye,  be- 
cause based  on  a  statute  no  lon^r  In  force, 
adyantage  of  the  defect  should  be  taken  by 
demurrer,  or  by  motloii  in  arrest  of  judg- 
ment In  the  absence  of  a  demurrer,  such 
defect  is  not  ground  fbr  asking  the  direction 
of  a  yerdict  of  acquittal,  or,  in  a  motion 
for  a  new  trial,  for  setting  aside  a  yerdict 
of  guilty,  as  contrary  to  law."  See,  also, 
Boswell  y.  State  (this  day  decided)  89  S.  B. 
897.  The  defendant  could  have  inyoked  a 
ruling  of  the  court  to  the  effect  that  it  could 
not  legally  be  Indicted  for  the  offense  char^ 
ged,  by  demurring  to  the  indictment  or  moy- 
ing  to  quash  it  Instead  of  doing  so,  how- 
eyer,  it  yduntarily  -weat  tx>  trial  under  the 
indictment,  and  now  complains  that  the  court 
did  not  make  a  ruling  whidi  was  not  legally 
inyoked.  It  was  too  late,  after  voluntarily 
going  tx>  trial  ui>on  the  merits,  to  contend  ^ 
"that  a  corporation  such  as  it  is  was  not  in- 
dictable under  the  sectioins  on  which  the  in- 
dictment is  framed."  The  accused  did  not 
make  this  contention  in  the  way  and  at.  tiie 
time  which  the  law  provides.  As  no  ruling 
of  the  court  below  upon  the  validity  of  the 
indictment  wslb  legally  invoked,  this  court 
cannot  consider  an  assignment  of  error  based 
upon  the  failure  of  the  trial  court  to  rule  In 
accordance  with  the  contention,  of  the  plain- 
tiff in  error. 

2.  The  second  assignment  of  error  is  that, 
if  the  defendant  was  indictable,  "under  the 
fticts  It  was  not  guilty  of  any  offense.**  This 
assignment  is  based  on  the  contention  that 
"in  all  that  was  done  by  it  it  was  Justified 
under  the  third  clause  of  section  8  of  the  first 
article  of  the  constitution  of  the  United 
States,  conferring  on  congress  the  power  'to 
regulate  commerce  with  foreign  nations  and 
among  the  several  states,'  and  the  acts  of 
congress  passed  thereupon,  and  that  under  the 
provisions  of  the  act  of  congress  of  August 
8,  1890,  commonly  known  as  the  'Wilson  Act,* 
it  had  power  to  do  all  that  was  shown  in  the 
agreed  statement  of  facts,  and  it  was  there- 
fore not  guilty  of  any  offense."  Before  the 
passage  of  the  Wilson  act  such  a  transaction 
as  that  disclosed  by  the  facts  in  the  record 
before  us  would  have  fallen  under  the  protec- 
tion of  the  interstate  commerce  clause  of  the 
federal  constitution,  and  the  precise  question 
to  be  determined  is  whether  It  falls  within 
the  provisions  of  that  act  of  congress.  That 
act  was  passed  in  consequence  of  the  effects 
produced  by  the  decision  of  the  supreme  court 
of  the  United  States  in  Xjeisy  v.  Hardin,  186 
U.  S.  100,  10  Sup.  Gt  eai,  84  L.  Bd.  128, 
where  it  was  held  that,  under  the  provisions 
of  the  constitution  of  the  United  States,  mer- 
chandise Imported  from  a  foreign  country,  or 
from  one  state  into  another,  could  be  sold  by 
the  importer  tiiereirf  in  the  original  packages 


In  whidi  It  was  Imported,  free  from  tiie  In- 
terference of  state  laws,  as  imtfl  such  sale 
the  goods  were  not  commingled  with  the 
mass  of  property  in  the  state  to  which  they 
were  imported,  but  still  retained  the  charac- 
ter of  interstate  commerce  goods.  The  effects 
of  this  decision  were  iounedlate  and  wide- 
spread, and  practically  annulled  the  efforts  of 
certatai  of  the  states  to  suppress  or  restrict 
the  trafiic  in  intoxicating  liquors  within  their 
limits.  "Original  package  depots  and  store- 
rooms,** and  even  "original  package  saloons," 
sprang  up  in  states  and  localities  where  by 
law  the  sale  of  intoxicating  liquors  was  pro- 
hibited and  made  penaL  Black,  Intox.  LIq. 
§  74.  In  order  that  this  traffic  might  be  sup- 
pressed by  the  sti^tes  whose  public  policy 
was  thus  openly  set  at  naught,  and  to  give  to 
all  the  states  a  like  power,  congress  passed 
the  Wilson  act,  the  predominant  purpose  of 
which  was  to  empower  the  states  to  prevent 
the  sale  of  intoxicating  liquors  in  the  original 
packages  in  which  they  were  Imported.  That 
act  provides  "that  all  fermented,  distilled  or 
intoxicating  liquors  or  liquids  transported  In- 
to any  state  or  territory  or  remaining  there- 
in for  use,  consumption,  sale  or  storage  there- 
in, shall,  upon  arrival  in  such  state  or  terri- 
tory, be  subject  to  the  operation  and  effect  of 
the  laws  of  such  state  or  territory,  enacted 
in  the  exerdse  of  its  police  powers,  to  the 
same  extent  and  In  the  same  manner  as 
though  such  liquids  or  liquors  had  heea  pro- 
duced in  such  state  or  territory,  and  shall  not 
be  exempt  tiierefrom  by  reason  of  being  In- 
troduced therein  in  original  packages  or  oth- 
erwise." 26  Stat  313,  c  728.  It  is  impliedly 
admitted  by  the  plaintiff  in  error  that  the 
agreed  statement  of  facts  shows  that  it  sold 
the  package  of  whisky  in  question  in  Whit- 
field county,  Ga.,  as  alleged  in  the  indictment; 
and  this  is  in  accordance  with  the  decision  of 
this  court  in  Oabb  v.  States  88  Ga.  685,  where 
it  was  held:  "The  sale  of  whisky  sent  by  ex- 
press, 'G.  O.  D.,*  is  not  complete  until  the 
whisky  is  delivered  and  paid  for;  and  the  ex- 
press agent  making  the  delivery  and  collec- 
tion in  a  county  where  sale  is  lawfully  pro- 
hibited is.  subject  to  indictment  if  he  acts 
knowingly  In  completing  t^e  sale."  So  the 
contention  of  the  plaintiff  In  error  amounts 
to  simply  this:  that  although  it  sold  the  whis- 
ky in  Whitfield  county,  Ga.,  at  the  time  al- 
leged in  the  Indictment,  it  was  guilty  of  no 
offense,  because  the  sale  was  an  Interstate 
commerce  transaction,  which  did  not  fall 
within  the  provisions  of  the  Wilson  act,  sub- 
jecting such  liquor  to  the  operation  and  effect 
of  the  laws  of  this  state  upon  its  arrival  there- 
in. In  support  of  its  construction  of  this  act 
the  plaintiff  In  error  relies  upon  the  decision 
of  the  supreme  court  of  the  United  States  In 
Rhodes  v.  Iowa,  170  U.  S.  412,  18  Sup.  Ot  604, 
42  li.  Bd.  1068.  In  that  case  it  i^peared  tliat 
a  box  of  intoxicating  liquors  was  shipped  by 
rail  from  a  point  in  the  state  of  Illinois  to 
Brighton,  Iowa,  and  upon  its  arrival  thers 
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was  placed  by  the  trainmen  on  the  platfonn 
of  the  railroad  station;  and  shortly  thereisifter 
Rhodes,  who  was  the  station  agent  of  the  rail- 
road company  at  that  point,  In  the  discharge 
of  his  duties,  moTed  the  box  Into  the  railroad 
freight  warehouse,  which  was  about  six  feet 
from  the  platform  where  the  box  had  been 
deposited  when  taken  from  the  train.  Upon 
this  state  of  facts,  he  had  been  tried  and  con- 
victed of  a  violation  of  an  Iowa  statute, 
which,  briefly  stated,  prohibited  and  made 
penal  the  transportation  by  any  express  com- 
pany, railroad  company,  or  any  person,  for 
any  other  person  ot  corporation,  of  any  Intox- 
icating liquors  from  one  point  or  place  to  an- 
other point  or  place  within  that  state  without 
first  being  furnished  with  a  specified  certifi- 
cate, which  the  law  of  the  state  provided 
should  be  granted  under  particular  and  excep- 
tional conditions.  The  precise  question  be- 
fore the  supreme  court  of  the  United  States 
was  whether  the  Iowa  statute  which  Rhodes 
was  charged  with  having  violated  could  be 
applied  to  his  act  in  moving  the  box  of  liq- 
uors from  the  railway  station  platform  Into 
the  railroad  freight  house,  without  rendering 
that  statute  repugnant  to  the  constitution  of 
the  United  States.  The  court  held  that  It 
could  not  In  reaching  this  conclusion  the 
court  construed  the  Wilson  act,  and  held  that 
the  goods  in  question  had  not,  within  the 
meaning  of  that  act,  arrived  In  the  state  of 
Iowa  when  they  crossed  the  line  of  the  state, 
and  did  not  do  so  until  the  Interstate  trans- 
portation contracted  for  by  the  rfdlroad  com- 
pany which  received  the  package  at  the  point 
of  shipment  had  been  completed  by  the  re- 
ceipt of  the  goods  at  their  destination,  and 
delivery  to  the  consignee.  The  dominant  Idea 
seems  to  have  been  that  the  power  of  the 
state  of  Iowa  did  not  attach  to  the  Intoxicat- 
ing liquor  while  It  was  In  course  of  transit 
from  the  point  of  shipment  to  the  point  of  des- 
tination, and  that  the  liqu<^  was  still  In  tran- 
sit, under  the  contract  for  Interstate  trans- 
portation, when  it  was  being  moved  from  the 
railroad  station  platform  In  Brighton,  Iowa, 
Into  the  freight  warehouse  of  the  railroad 
company  at  that  place.  It  Is  true,  the  court, 
in  the  opinion,  said  the  power  of  the  state 
did  not  attach  until  the  goods  had  been  deliv- 
ered to  the  consignee;  but  we  think  It  was 
unnecessary  to  go  that  far  in  order  to  rule 
the  question  which  the  court  was  called  upon 
to  decide.  The  common  carrier  had  contract- 
ed to  both  transport  and  deliver  the  goods, 
and  the  transportation  was  complete  when 
the  goods  had  reached  the  point  of  destina- 
tion for  which  they  were  Intended,  whether 
the  consignee  ever  called  for  and  received 
them  or  not.  They  were  then  no  longer  in 
transit  from  the  shipping  point  to  the  point 
of  destination;  and  It  seems  to  us  they  had 
certainly  arrived  within  the  state  of  Iowa, 
within  the  meaning  of  the  Wilson  act,  when 
they  were  deposited  In  the  freight  warehouse 
of  the  railroad  company  at  the  terminal  point 


of  the  shipment  But,  be  this  as  It  maj,  and 
taking  the  decision  of  the  supreme  court  of 
the  United  States,  construed  in  the  light  of 
the  precise  question  which  was  involved  in 
the  case^  to  mean  that  the  package  of  liquor 
had  not,  within  the  meaning  of  the  Wilson 
act  arrived  in  the  state  of  Iowa  until  it  had 
been  delivered  to  the  consignee  thereof,  we 
still  do  not  think  that  it  controls  the  case 
which  we  have  under  consideration.  No 
question  of  a  sale  of  the  liquor  in  Iowa  In  the 
original  package  of  its  Importation  was  in- 
volved In  that  case.  Rhodes  was  prosecuted 
for  simply  moving  the  liquor  from  one  point 
to  another  In  the  state  of  Iowa,  contrary  to 
the  law  of  that  state.  In  the  present  case 
there  was  a  sale  of  whisky  In  the  city  of  Dal- 
ton,  Ga.,  in  the  original  package  In  which  it 
had  been  shipped  from  the  state  of  North 
Oarolina;  and  the  sole  question  now  before 
us  is  whether  this  sale  was,  under  the  inter- 
state clause  of  the  federal  constitution,  ex- 
empt from  the  operation  of  a  penal  law  of 
this  state,  for  the  reason  that  such  sale  was 
effected  before  the  consignee  received  xK>sses- 
sion  of  the  whisky.  It  is  contended,  as  we 
have  seen,  that  it  was  so  exempt,  upon  the 
theory  that  the  whisky  had  not  within  the 
meaning  of  the  Wilson  act  arrived  In  the 
state  of  Georgia  until  it  had  been  delivered 
to  the  consignee.  Was  the  sale  Involved  In 
this  case  consummated  before  the  arrival  of 
the  whisky  in  Georgia,  or  after  Its  arrival  In 
this  state?  We  think  it  was  after  the  arrival 
of  the  goods  in  Georgia.  We  do  not  think, 
in  a  case  of  this  character,  the  mere  fact 
that  the  package  had  not  been  delivered  by 
the  express  company  to  the  person  to  whom 
it  was  addressed  by  the  consignor  is  sufficient 
to  show  that  It  had  not  arrived  in  this  state. 
The  purpose  of  the  shipment  must  be  taken 
into  consideration.  If  that  purpose  had  been 
simply  that  the  package  of  liquor,  upon  reach- 
ing the  hands  of  the  express  company's  agent 
at  Dalton,  should,  upon  pajrment  of  the  ex- 
press charges  thereon,  be  delivered  to  the 
consignee,  then,  perhaps,  under  the  decision 
tn  the  Rhodes  Oase,  the  package  had  not  ar- 
rived until  the  consignee  received  It  from 
such  agent  But  as  the  whisky  was  shipped 
from  a  point  In  North  Carolina  to  Dalton,  Ga., 
in  order  that  the  consignor  might  through 
the  agent  of  the  express  company  at  that 
point  complete  a  sale  thereof  to  the  con- 
signee, we  think  it  had  arrived  in  this  state 
before  such  sale  was  completed  and  the  goods 
delivered  to  the  consignee.  When  it  reached 
the  office  of  the  express  company  in  Dalton,  It 
was  still  the  property  of  the  consignor,  and 
was  to  be  so  held  by  the  express  company  un- 
til the  stipulated  price  named  by  him  should 
be  paid  by  the  consignee.  Bbr  the  purpose 
of  perfecting  the  sale  by  the  consignor  to  the 
consignee,  the  whisky  had  arrived  in  Georgia 
when  it  reached  and  was  deposited  In  the  ex- 
press company's  <^ce  in  Dalton.  The  con- 
signor could  not  have  escaped  the  effect  of  th^ 
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Wilson  act  by  shipping  the  package  from 
North  Carolina  to  an  agent  of  his  In  Dalton, 
Ga.,  and  through  this  agent  delivering  It 
there  to  some  one  else  npon  such  third  person 
paying  a  stipulated  price  for  the  whisky. 
Clearly,  In  such  a  case,  when  the  package 
reached  the  hands  of  his  agent  at  Dalton  it 
would  have  arrived  in  Georgia.  It  seems  to 
us  that  the  principle  is  not  changed  by  the 
mere  fact  that  the  consignor  addressed  the 
package  directly  to  the  party  to  whom  he 
intended  to  sell  it  in  Dalton,  and  made  the 
agent  of  the  express  company  at  that  point 
his  agent  to  effect  such  a  sale.  Such  was  the 
effect  of  shipping  the  whisky  to  a  named 
person  at  Dalton,  and  instructing  the  commcm 
carrier  to  deliver  it  to  such  person  when,  and 
only  when,  he  paid  a  stipulated  price  for  it 
When  the  express  company's  agent  at  Dalton, 
acting  for  the  consignor,  sold  the  whisky  to 
the  person  to  whom  the  package  was  address- 
ed, it  was  in  legal  effect  the  same  as  If  the 
consignor  had  himself  made  such  sale  in  Dal- 
ton. We  are  of  opinion  that  when  the  ex- 
press company,  as  the  agent  of  the  consignor, 
effected  or  completed  the  sale  in  Dalton,  Ga., 
to  the  consignee,  it  was  not  shielded  by  the 
interstate  commerce  clause  of  the  constitu- 
tion of  the  United  States  from  the  operation 
of  a  penal  law  of  this  state. 

Judgment  affirmed.    All  the  Justices  concur- 
ring. 


(U4  Ga.  la) 


RUCKER  ▼.  STATE. 


(Supreme  Court  of  Georgia.    Nov.  6,  1901.) 

DBPECTS  IN  INDICTMENT— NEW  TRIAL— SWIN- 
DLING—INSTRUCTIONS— ARGU- 
MENTS OP  COUNSEL. 

1.  Defects  in  an  indictment  or  accusation  must 
be  caken  advantage  of  either  by  demurrer  be- 
fore trial,  or  motion  in  arrest  of  judgment 
after  conviction.  They  furnish  no  reason  for 
the  granting  of  a  new  trial. 

2.  Where  one  is  prosecuted  under  an  accu- 
sation charginj?  him  with  the  offense  of  cheat- 
ing and  swindling,  upon  the  ground  that  he 
falsely  represented  that  he  was  the  owner  of 
certain  property  and  that  the  same  was  unin- 
cumbered, and  it  appears  that  at  the  date  of 
the  representation  there  was  outstanding  a 
writing  which  in  law  amounted  to  a  lien  upon 
property  of  the  accused,  which,  though  dif- 
fering in  description  from  that  described  in 
the  accusation,  was  shown  by  parol  evidence 
to  be  the  same,  it  was  not  erroneous,  after  the 
introduction  of  this  evidence,  for  the  court 
to  charge  that  the  difference  in  description  was 
explainable  by  parol  evidence. 

3.  When  counsel  for  the  accused  in  the  argu- 
ment of  a  criminal  case  takes  a  position  before 
the  jury  which  is  calculated  to  make  an  erron- 
eous impression  upon  their  minds  as  to  the 
motives  of  the  prosecutor  and  the  character 
and  consequences  of  the  prosecution,  it  is  not 
improper  for  the  court,  in  his  charge,  to  refer 
to  the  subject-matter  of  such  argument,  and 
relieve  the  minds  of  the  jury  from  such  er- 
roneous impression,  if  it  exists. 

4.  While  in  a  prosecution  for  cheating  and 
swindling  under  tne  provisions  of  Pen.  Code,  f 
658^  it  is  necessary  for  the  state  to  show  by 


evidence  that  the  person  to  whom  the  false  and 
fraudulent  representations  were  made  has  sus- 
tained injury  and  damage  thereby,  such  Inr 
jury  and  damage  is  sufficiently  shown  by  proof 
that  the  security  taken  for  the  payment  of  the 
debt  upon  the  faith  of  such  representations  is 
of  far  less  value  than  it  would  have  been  if 
the  representations  had  been  true. 

5.  The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  to  grant  a  new 
trial. 

(Syllabus  by  the  Oourt) 

Error  from  city  court  of  Elberton;  P.  P. 
Proffltt,  Judge. 

Jim  Rucker  was  convicted  of  swindling, 
and  brings  error.    Afiirmed. 

L  O.  Van  Duzer,  for  plaintiff  In  error. 
Thos.  J.  Brown,  SoL,  and  J.  N.  Worley,  for 

the  State. 


OOBB,  J.  The  accused  was  prosecuted 
for  cheating  and  swindling,  under  the  provi- 
sions of  Pen.  Code,  S  658;  the  accusation 
charging  that  he  did  falsely  represent  to  M. 
E.  Maxwell  that  he  was  the  owner  of  oae 
sorrel  horse  mule  about  10  years  old,  named 
"Jim,''  one  black  mare  mule  about  11  years 
old,  name  *'Jule,"  and  *'one  two-Iron  axle 
wagon,"  and  that  such  property  was  unin- 
cumbered, and  that  he  did  by  such  false  rep- 
resentations obtain  from  Maxwell  a  credit 
In  goods  and  merchandise  of  a  specified  value, 
to  the  Injury  and  damage  of  Maxwell  in  a 
specified  sum.  Upon  a  verdict  of  guilty  hav- 
ing been  returned  by  the  jury,  the  accused 
made  a  mo^on  for  a  new  trial,  and  the  case 
is  before  this  court  on  a  bill  of  exceptions 
in  which  complaint  is  made  that  the  Judge 
overruled  this  motion. 

1.  In  one  ground  of  the  motion  for  a  new 
trial  complaint  is  made  that  the  entire  trial 
was  void,  for  the  reason  that  the  accusation 
upon  which  the  accused  was  tried  was  in- 
valid; it  being  contended  that,  as  the  act  cre- 
ating the  city  court  of  Elberton  did  not  In 
terms  require  that  accusations  against  per- 
sons charged  with  crime  in  that  court  should 
be  founded  upon  oath  or  affirmation,  so  much 
of  the  act  as  authorhsed  a  trial  for  crime  in 
that  court  Is  unconstitutional  and  void.  Wlth> 
out  reference  to  wjiether  there  Is  any  merit 
In  this  contention,  it  is  sufficient  to  say  that 
this  defect  in  the  accusation,  if  it  exists,  af- 
fords no  ground  for  a  new  trial.  If  the  accu- 
sation was  void  for  any  reason,  the  question 
should  have  been  raised  by  demurrer  before 
pleading  to  the  merits,  or  by  motion  in  arrest 
of  Judgment  after  conviction.  Boswell  v. 
State,  114  Ga.  — ,  39  S.  B.  897. 

2.  It  is  alleged  that  the  court  erred  in  giv- 
ing the  following  charge  to  the  Jury:  ••You 
have  in  evidence  before  you  a  note  signed 
by  the  defendant  and  others,  payable  to  C. 
L  Kldd,  in  which  a  certain  mule  was  de- 
scribed, and  the  title  thereto  retained  in  said 
G.  I.  Kldd.  It  is  claimed  by.  the  state  that 
this  mule  Is  one  of  the  mules  described  In  the 
accusation,  and  It  Is  claimed  by  the  defend- 
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ant  that  the  description  In  the  note  Is  defect- 
ive as  evidence  of  title.  He  claimed  that  the 
color  of  the  mnle  is  Incorrectly  described  in 
the  note.  On  that  subject  I  charge  yon  that 
an  incorrect  description  of  the  mnle,  as  to 
color  alone,  in  the  note  referred  to,  would 
be.  explainable  by  verbal  testimony  in  a  civil 
action  between  KIdd  and  the  defendant  re- 
specting the  title  to  the  mule,  and  would  not 
defeat  Kidd's  title  to  the  mule  so  retained  in 
the  note.  Such  incorrect  description  in  the 
note  would  therefore  not  avail  the  defendant 
as  a  defense  in  a  criminal  action,  where  he  is 
charged  with  falsely  representing  that  the 
property  was  his  own  and  unincumbered." 
We  see  no  error  in  this  charge.  If  in  the 
trial  of  a  civil  action  between  the  accused 
and  Kidd  It  could  be  shown,  as  is  undoubted- 
ly the  case,  that  the  mule  described  in  the 
Kidd  note  was  the  same  mule  that  was  re- 
ferred to  in  the  conversation  between  the  ac- 
cused and  the  prosecutor,  and  thus  Kidd 
could  have  recovered  the  mule,  and  thereby 
prevented  the  prosecutor  from  resorting  to 
the  mule  to  obtain  payment  of  his  debt,  cer- 
tainly that  would  establish  the  fact  that  the 
mule  mentioned  in  the  accusation  was  not 
the  unincumbered  property  of  the  accused, 
and  that  therefore  the  representations  made 
by  the  accused  to  the  prosecutor  were  false. 

3.  Complaint  Is  made  that  the  court  erred 
in  charging  the  Jury  that  the  prosecution  for 
cheating  and  swindling  was  a  criminal  pro- 
ceeding in  the  name  and  behalf  of  the  state 
for  an  alleged  violation  of  a  public  law,  that 
it  is  the  duty  of  every  good  citizen  to  prose- 
cute for  any  violation  of  the  penal  laws,  and 
that  the  fact  that  the  prosecution  was  in- 
stituted by  the  person  who  was  injured  by 
the  false  representations  would  not  subject 
him  to  the  criticism  of  prosecuting  a  criminal 
case  for  the  purpose  of  collecting  a  debt 
It  appears  from  the  record  that  counsel  for 
the  accused  had  argued  to  the  Jury  that,  if 
he  was  convicted  in  this  case,  it  would 
amount  to  an  imprisonment  for  debt  In  the 
light  of  this  fact  we  see  no  objection  to  the 
charge  of  the  court.  When  counsel  in  the 
heat  of  argument  take  a  position  which  is 
not  well  founded,  and  is  calculated  to  create 
an  erroneous  impression  uppn  the  minds  .of 
the  Jury,  It  Is  not  improper  for  the  court 


In  Its  charge,  to  call  attention  to  this  fact 
and  dispel  such  erroneous  impression.  If  It 
exists. 

4.  It  was  argued  that  there  was  no  evi- 
dence from  which  the  Jury  could  find  that 
the  prosecutor  had  been  injured  and  damaged 
by  the  representations  of  the  accused,  even 
if  they  were  false  and  fraudulent  The  stat- 
ute declares,  in  effect  that  the  crime  is  not 
complete  unless  the  person  to  whom  the  rep- 
resentations have  been  made  has  been  de- 
frauded; and  it  has  been  held  that  the  rep- 
resentations must  both  deceive  and  injure 
the  person  alleged  to  be  defrauded.  McGee 
V.  State.  07  Ga.  199,  22  S.  B.  589;  Berry  v. 
State,  97  Ga.  202,  23  S.  B.  833.  It  is  not 
necessary  that  the  person  to  whom  the  repre- 
sentations were  made  should  have  lost  his 
entire  debt  All  that  is  necessary  to  be 
shown  is  that  he  has  lost  a  portion  of  his 
debt  by  reason  of  the  fact  that  the  security 
which  he  had  taken  upon  the  faith  of  the 
representations  as  to  the  ownership  of  the 
property,  and  that  it  was  unincumbered,  is 
materially  less  than  it  was  represented  to  be. 
Applying  this  rule  to  the  facts  of  the  pres- 
ent case,  it  appears  that  representations  were 
made  that  certain  property  was  owned  by  the 
accused  and  unincumbered,  and  upon  the 
faith  of  these  representations  a  mortgage  was 
taken,  and  that  on  account  of  the  existence 
of  other  liens  upon  the  property  the  security 
thus  taken  was  far  less  than  it  would  have 
been  had  no  lien  existed,— so  much  so,  in 
fact  that  the  person  from  whom  the  credit 
was  obtained  has  really  no  security  for  a 
portion  of  his  debt  See,  in  this  connection. 
Culver  V.  StiEite,  86  Ga.  197,  12  S.  B.  746. 
It  certainly  cannot  be  said  that  a  creditor 
has  not  been  injured,  when  he  extended 
credit  on  the  faith  of  a  security  which  did 
not  exist 

5.  While  the  motion  for  a  new  trial  con- 
tains other  grounds  than  those  specifically 
mentioned  in  the  foregoing  discussion,  the 
principles  above  announced  dispose  of  the 
questions  raised  by  the  other  grounds.  The 
evidence  authorized  the  verdict  and  the  court 
did  not  abuse  its  discretion  hi  refusing  to 
grant  a  new  trial. 

Judgment  afOirmed.  All  the  Justices  coa- 
curring. 
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(U4Gft.  136) 

OROWLBT  T.  CROUCH. 
(Sapreme  Coart  of  Georgia.    Not.  7.  1901.) 

TEUSTBB  — PETITION    FOR    REMOVAL  —  QUES- 
TION FOR  COURT-CONSTRUCTION  OF  WILL. 

1.  In  disposing  ot  a  petition  by  a  trustee 
against  a  cotrustee,  both  of  whom  had  been 
appointed  by  will,  in  which  petition  the  plain- 
tiff not  only  prays  for  the  removal  of  the  de- 
fendant from  his  trust,  but  also  sets  forth  the 
will,  together  with  a  statement  of  the  defend- 
ant's rights  thereunder  as  claimed  by  the  plain- 
tifiT,  and  where  the  defendant  sets  up  in  his 
answer  reasons  why  he  should  not  be  removed, 
denies  tiiat  plaintiff's  construction  of  the  will 
as  to  the  defendant's  rights  thereunder  is  cor- 
rect, and  by  cross  petition  prays  for  a  decree 
fixing  his  individual  rights  in  the  property  in 
question,  the  court  has  before  it  not  only  the 
question  of  removal  or  nonremoval,  but  also 
tnat  of  passing. on  the  prayer  of  the  cross 
petition. 

2.  Under  the  terms  of  the  w(U  in  this  case, 
the  defendant  in  error  took  a  life  estate  in  the 
property  in  question,  subject  to  be  devested  in 
the  event  such  property  should  be  sold  by  him 
as  trustee. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Jiidge. 

Action  by  Mrs.  Crowley,  as  next  friend  of 
James  Crouch  and  John  Crouch,  for  the  re- 
moval of  James  T.  Crouch,  cotrustee.  From 
the  Judgment,  Crowley  brings  error.  Revers- 
ed. 

W.  J.  Neel  and  Lipscomb  A  WlUingham, 
for  plaintiff  in  error.  Denny  &  Harris,  for 
defendant  in  error. 


FISH,  J.  These  material  facts  we  gather 
from  the  record  In  this  case:  Mrs.  Lillle  M. 
Crouch  died  testate  in  1899,  her  will  being 
executed  a  few  days  prior  to  her  death,  and 
written  by  herself.  The  portions  of  it  per- 
tinent to  the  questions  presented  are:  "I 
•  •  •  give,  bequeath,  and  devise  my  earth- 
ly belongings  as  follows:  •  •  •  Sec- 
ond. My  house  and  lot,  with  improvements 
thereon,  to  my  aforesaid  children  (James 
Turner  Crouch  and  John  Crowley  Crouch),  to 
be  held  in  trust  for  them  by  their  father, 
James  Turner  Crouch,  and  my  mother,  Mrs. 
John  Crowley;  said  house,  if  in  their  Judg- 
ment should  be  sold,  proceeds  to  be  invest- 
ed  for  their  benefit  in  some  other  equally 
paying  or  better  investment.  Third.  My 
drug  stock  and  fixtures,  with  soda  fountain 
and  apparatus,  likewise  held  in  trust  for  my 
two  children;  and  If  their  father  should  see 
fit  to  dispose  of  it,  or  change  his  investment, 
that  he  will  make  use  of  proceeds  for  the 
children's  benefit  in  some  other  investment, 
after  outstanding  debts  of  mine  are  paid. 
This  stock  consists  of  nineteen  shares  of 
stock  in  Hale-Jarvis  Drug  Company,  duly 
incorporated.  All  this  property  is  to  be  en- 
Joyed  by  my  husband  as  long  as  he  lives,  and 
no  one  shall  have  any  power  to  hasten  him 
out  of  the  house  or  business  as  long  as  It  is 


his  pleasure  to  continue  them  the  same.'* 
The  will  was  duly  probated  in  common  form. 
In  October,  1900,  all  the  property  mentioned 
in  the  third  item,  viz.  the  stock  In  the  drug 
company,  etc.,  was  sold  under  an  order  of 
court  applied  for  by  Mrs.  Crowley  and  James 
Turner  Oouch,  as  trustees,  for  the  support, 
maintenance,  and  educatl<Hi  of  their  cestuSa 
que  trustent,  as  well  as  for  the  purpose  of 
paying  off  a  lien  upon  the  house  and  lot 
mentioned  in  the  second  item  of  the  wilL 
The  property  brought  $5,000,-^1,000  in  cash, 
and  the  balance  in  monthly  installments  of 
$100  each,  for  which  the  purchasers  gave 
their  notes.  In  March,  1901,  Mrs.  Crowley, 
as  next  friend  of  James  Turner  Crouch  and 
John  Crowley  Crouch,  applied  to  the  Judge 
of  the  superior  court  for  the  removal  of  her 
cotrustee,  James  Turner  Crouch,  her  petition 
charging  gross  mismanagement  and  miscon- 
duct on  his  part  in  reference  to  his  trust,  and 
that  since  the  death  of  his  wife  he  had  be- 
come an  imfit  person  to  discharge  the  duties 
of  trustee  for  the  children.  The  petition  al- 
leged, in  substance,  that  under  the  will  of 
Mrs.  Crouch— a  copy  of  which  was  attached 
as  an  exhibit— James  T.  Crouch  was  given 
the  right  to  the  use  and  enjoyment  of  the 
property  mentioned  in  the  second  and  third 
items  of  the  will  only  so  long  as  it  should 
remain  unsold,  but  that,  if  sold,  the  proceeds 
were  to  be  reinvested  for  the  benefit  of  the 
children;  and  that  he  was  to  have  no  inter- 
est in  the  proceeds  or  the  property  in  which 
they  might  be  invested.  It  also  alleged  that 
the  property  mentioned  In  the  third  item  of 
the  will  had  been  sold  as  hereinbefore  stat- 
ed. The  prayers  of  the  petition  were  for  the 
removal  of  James  Turner  Crouch  as  trustee, 
or  that  he  be  required  to  give  a  bond  for  the 
faithful  discharge  of  the  duties  of  his  trust, 
and  for  general  relief.  The  respondent.  In 
his  answer  to  the  petition,  denied  that  the 
wiU  only  gave  to  him  the  use  and  enjoyment 
of  the  property  mentioned  so  long  as  it 
should  remain  unsold,  and  alleged  that  the 
win  gave  him  a  life  estate  in  such  property, 
not  subject  to  be  terminated  by  the  sale 
thereof,  and  that  during  his  life  petitioner 
had  no  right  to  use  or  manage  the  same. 
After  making  certain  charges,  the  answer 
concluded  with  the  prayers  that  respondoit 
be  authorized  to  reinvest  the  proceeds  of 
the  sale  of  the  stock  in  the  drug  company, 
etc.,  in  "some  other  business,  as  hy  the  wlH 
authorized,  and  respondent  be  permitted  to 
collect  and  use  the  income  arising  from  the 
rent  of  the  house  and  the  proceeds  of  the 
drug  store  and  soda  water  apparatus  and 
fixtures  as  respondent  deems  best  for  the 
support  of  himself  and  his  children,  as  by 
the  will  permitted;  and  that  respondent's 
interests  under  the  will  as  life  tenant  be  pre- 
i^erved."  The  Judgment  of  the  court  required 
the  respondent  to  enter  into  a  good  bond, 
within  a  stated  time,  and  for  a  given  amount, 
and  in  default  thereof  that  he  be  removed 


Oa.) 


CBOWLEY  ▼.  CBOUCH. 


906 


trom  bis  trust  The  Judgment  then  proceeded 
as  follows:  "(2)  The  court  further  finds  and 
adjudges  that  J.  T.  Grouch,  under  the  wlU 
of  Mrs.  Lillle  SL  Grouch,  is  given  a  life  estate 
In  the  house  and  lot  and  the  drug  store,  soda 
fount,  and  store  fixtures  referred  to  In  said 
will,  and  Is  entitled,  during  his  life,  to  the 
Income  therefrom,  after  the  payment  of  tax- 
es. Insurance,  and  necessary  repairs,  which 
are  hereby  declared  to  be  a  charge  upon, 
and  payable  from,  such  income."  Mrs.  Grow* 
ley,  as  trustee  and  next  friend  of  the  two 
children,  excepted  to  so  much  of  the  Judg- 
ment of  the  court  as  is  contained  in  the  sec- 
ond paragraph  thereof  above  quoted. 

1.  The  first  ground  upon  which  that  part 
of  the  Judgment  of  the  court  excepted  to  is 
alleged  to  be  erroneous  is  that  there  were 
no  pleadings  to  autborlsse  the  same.  There 
is  no  merit  in  this  ground.  While  the  peti- 
tion prayed  only  for  Grouch's  removal  as 
trustee.  It  set  out  the  will  of  Mrs.  Grouch, 
and  undertook  to  define  his  rights  as  to  the 
property  In  question.  His  answer  denied  the 
construction  put  upon  the  will  In  the  peti- 
tion, and  set  xtp  what  he  contended  to  be  his 
rights  in  the  property  under  the  will,  and 
then,  converting  his  answer  into  a  cross  peti- 
tion, he  prayed  that  his  rights  as  life  tenant 
should  be  protected  by  tUe  Judgment  of  the 
court  The  court  therefore  properly  had  be- 
fore It  not  only  the  question  of  removal  or 
nonremoval  of  Grouch  as  trustee,  but  also 
that  of  passing  upon  the  prayer  of  his  cross 
petition. 

2.  The  other  ground  of  exception  alleges 
that  the  court  erred  In  Its  construction  of 
the  wIlL  Keeping  in  view  the  primary  rules 
for  the  construction  of  wIUs  that  the  Inten- 
tion of  the  testator  shotild  be  diligently 
sought  by  considering  and  giving  force  to 
all  parts  of  the  instrument  and  that  a  later 
clause  thereof  should  not  destroy  a  former, 
unless  the  two  are  incompatible  and  Irrecon- 
cilable, we  have  reached  the  conclusion  that 
Grouch,  the  defendant  In  error,  was  given, 
under  the  will  of  his  wife,  a  life  estate  In  the 
property  mentioned  In  the  second  and  third 
Items  of  such  will,  to  be  terminated,  how- 
ever, upon  the  sale  of  such  property  by  him 
as  trustee  for  the*  children  of  himself  and 
wife.  Item  second  of  the  will  gives  the 
house  and  lot  to  the  children  of  the  testatrix, 
to  be  held  In  trust  for  them  by  their  father, 
James  Turner  Grouch,  and  Mrs.  Growley,  and 
provides  that  If  the  property,  in  the  Judg- 
ment of  the  trustees,  should'^be  sold,  the 
proceeds  should  be  reinvested,  for  the  benefit 
of  the  children,  in  other  property  that  as  an 
Investment  would  pay  equally  as  well  or  bet- 
ter. The  third  item  provides  that  the  stock 
in  the  drug  company,  the  soda  water  appara- 
tus, etc.,  should  likewise  be  held  In  trust 
for  such  children,  and.  If  their  father  should 
see  fit  to  dispose  of  It,  or  change  his  [this?] 
Investment,  he  should  "make  use  of  proceeds 
for  the  chlidren's  benefit  In  some  other  ta* 


vestment**  So  far  the  children  are  the  sole 
objects  of  the  bounty  of  testatrix.  AH  of 
the  property  mentioned  is  to  be  held  In  trust 
for  their  benefit  alone.  The  house  and  lot 
may  be  sold,  if,  in  the  Judgment  of  the  two 
trustees,  it  should  be  best;  the  stock  in  the 
drug  company,  the  soda  water  apparatus, 
etc.,  may  be  sold  In  the  discretion  of  one  of 
the  trustees,  James  T.  Grouch;  but  in  either 
case  the  authority  to  sell  Is  given  but  for 
one  specific  purpose,  and  that  is  to  reinvest 
the  proceeds  for  the  benefit  of  the  cestuis 
que  trustent  Grouch  is  given  no  authority 
to  sell  the  stock  in  the  drug  company,  the 
soda  fountain,  etc.,  for  the  purpose  of  rein- 
vesting the  proceeds  for  his  Individual  use 
and  benefit  but  as  already  said,  such  pro- 
ceeds are  required  to  be  reinvested  for  the 
use  of  the  cestuis  que  trustent  alone.  If  the 
clause  that  provides,  "All  this  property  Is  to 
be  enjoyed  by  my  husband -as  long  as  he 
lives,  and  no  one  shall  have  any  power  to 
hasten  him  out  of  the  house  or  business  as 
long  as  It  is  his  pleasure  to  continue  them 
the  same,**  be  seemingly  in  confiict  with  the 
Intention  of  the  testatrix  so  clearly  expressed 
In  the  preceding  clauses,  such  conflict  may  be 
easily  reconciled  by  construing  this  last-quot- 
ed clause  as  giving  to  James  T.  Grouch  a  life 
estate  In  the  property  so  long  as  It  should 
remain  tmsold,  such  estate  to  be  devested 
when  a  sale  should  be  had  at  bis  Instance. 
Such  a  construction  would  give  force  to  all 
clauses  of  the  will,  and,  we  think,  would 
carry  out  the  intention  of  the  testatrix.  The 
expression,  ''And  no  one  shall  have  any  pow- 
er to  hasten  him  out  of  the  house  or  business 
as  long  as  it  Is  his  pleasure  to  continue  them 
the  same,"  seems  to  mean  that  while  his 
interest  should  be  devested  by  a  sale  of  the 
house  or  business,  It  was  left  entirely  with 
him  whether  a  sale  should  be  had.  He  was 
given  a  life  estate  In  specific  property. 
Whatever  power.  If  any,  this  gave  him  to 
dispose  of  his  life  hiterest  therein  for  his 
own  benefit  It  certainly  gave  him  no  power 
whatever  to  sell  the  property  in  which  this 
life  estate  was  created.  A  tenant  for  life  has 
no  power  to  dispose  of  the  fee.  His  power 
Is  only  over  what  belongs  to  him;  that  Is, 
the  life  estate.  The  only  power  which  James 
Turner  Grouch  had  to  sell  the  property  itself 
was  that  conferred  by  the  clauses  in  the 
will  providing  for  a  sale  of  the  property  and 
a  rehivestment  of  the  proceeds  thereof  In 
other  property  for  the  benefit  of  the  cestuis 
que  trustent  The  power  to  sell  conferred 
by  these  clauses  was  a  power  to  sell  for  a 
specific  purpose,  and  could  only  be  exercised 
for  this  purpose.  This  power  as  to  the  house 
and  lot  was  conferred  Jointly  upon  both  the 
trustees.  Grouch  and  Mrs.  Growley,  and  as 
to  the  stock  in  the  drug  company,  the  soda 
fountain,  etc.,  was  conferred  ui)on  Grouch, 
trustee,  alone.  The  only  purpose  for  which 
the  power  to  sell  could  be  exercised  being  t6 
obtain  the  proceeds  of  the  property,  and  re- 
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Invest  them  In  other  iiroperty  for  tiie  benefit 
of  the  cestnls  qne  tnutent,  the  power  of  sale 
conld  not  be  ezerdsed  for  the  purpose  of  con- 
yertlng  the  property  Into  cash«  and  invest- 
ing snch  proceeds  In  otber  property  for  the 
benefit  of  Crouch  for  life,  and  then  for  the 
benefit  of  the  cestnis  que  tmstent.  The  tes- 
tatrix seems  to  have  realized  that  a  sale  of 
the  property  mider  the  power  conferred  by 
these  clauses  would  terminate  the  life  es- 
tate of  her  husband,  and,  in  order  to  make 
sure  that  his  life  estate  should  not  be  thus 
destroyed  without  his  consent,  she  provided 
tliat  'iio  one  [should]  have  any  powar  to 
hasten  him  out  of  the  house  or  business  as 
long  as  it  [was]  his  pleasure  to  continue 
them  the  same."  She  seems  to  liave  appre- 
hended that  the  cotrustee  or  the  cestuis  que 
trustent  might  undertalce  to  bring  about  a 
sale  of  the  property  and  a  reinvestment  of 
the  proceeds  for  the  benefit  of  the  cestuis 
que  trustent  during  the -lifetime  of  her  hus- 
band, without  his  consent;  and  to  prevent 
this  emphatically  declared  that  no  one  should 
have  any  power  to  hasten  him  out  of  the 
bouse  or  business.  Crouch,  the  defendant  in 
error,  was  given  a  life  estate  in  the  house 
and  lot,  to'minable  by  a  sale  of  such  prop- 
erty by  the  concurrent  action  of  himself  and 
bis  cotrustee,  in  execution  of  the  power  Joint- 
ly conferred  upon  them  by  the  wiU;  and  In 
the  stock  In  the  drug  company,  the  soda 
fountain,  etc.,  he  was  given  a  life  estate, 
terminable  whenever  h^  as  trustee,  should 
sell  such  property  under  the  provisions  there- 
for of  the  will.  As  this  last-mentioned  prop- 
erty, viz.  the  stock  in  the  drug  company,  the 
soda  fountain,  etc.,  was,  with  the  consent 
and  at  the  instance  of  Crouch,  sold  under 
the  power  conferred  by  the  will,  his  life  es- 
tate, so  far  as  this  property  Is  concerned,  was 
terminated,  and  the  entire  interest  In  the 
proceeds  arising  from  the  sale  of  this  prop- 
erty belonged  to  his  two  cestuis  que  trustent 
It  follows  that  the  portion  of  the  Judgment 
of  the  court  excepted  to  by  the  plaintiff  in 
error  was  erroneous. 

Judgment  reversed.    All  the  Justices  con- 
curring. 
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(Supreme  Court  of  Georgia.     Nov.  7,  190L) 

HOMICIDB^-BVIDBNCE—NEW   TRIAL. 

Ne  error  of  law  was  committed,  the  evi* 
dence  was  sufflcieDt  to  authorize  the  verdict, 
and   the   newly-discovered    evidence    was    en- 
tirely of  an   Impeaching  nature.     There  was 
,  therefore  no  error  in  refusing  a  new  triaL 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Laurens  county; 
Jno.  O.  Hart,  Judge. 

Frank  Davis  and  others  were  convicted  of 
voluntary  manslaughter^  and  bring  error. 
Afilrflied. 


John  R.  Cooper,  W.  C  Davis,  and  B.  J. 
Gonyers,  for  plaintiffs  in  error.  H.  G.  Lewis, 
SoL  Gen.,  for  the  State. 

SIMMONS,  a  J.  It  appears  from  the  rec- 
ord that  Fordham,  Davis,  Webb,  and  Haskins 
were  indicted  for  the  offense  of  murder. 
Fordham  was  tried  and  convicted  at  one  tenn 
of  the  court,  and  at  a  subsequent  term  the 
others  were  Jointly  tried  and  convicted  of  vol- 
untary manslaughter.  They  made  a  motion 
for  a  new  trial,  contahilng  41  grounds.  Many 
of  these  grounds  deal  with  matters  trivial  In 
their  nature,  and  are  not  of  sufficient  im- 
portance to  require  express  mention  in  this 
opinion.  In  several  different  grounds  the 
same  ruling  is  complained  of  in  different 
phraseology.  After  a  careful  consideration  of 
all  of  the  grounds,  we  find  that  the  points 
worthy  of  discussion  may  be  summed  up  as 
follows:  (1)  That  the  court  charged  upon  the 
subject  of  manslaughter,  when  tbe  evidence 
showed  that  the  law  of  manslaughter  was 
not  involved  In  the  case;  (2)  that  the  court 
gave  in  charge  to  the  Jury  section  73  of  the 
Penal  Code,  when  the  evidence  showed  that 
there  had  been  no  mutual  combat,  and  no 
mutual  intention  to  fight;  (3)  that  the  court 
charged  upon  the  subject  of  conspiracy  fx 
common  intent  upon  the  part  of  the  defend- 
ants to  kill  the  deceased,  when  there  was 
no  evidence  to  warrant  such  a  charge;  (4> 
that  the  court  charged  upon  the  subject  of  In- 
voluntary manslaughter,  when  the  evidence 
showed  that  this  offense  was  not  involved  in 
the  case;  (5)  that  the  court  gave  an  erroneous 
charge  with  reference  to  reasonable  doubt: 
(6)  that  the  court  refused  to  give  In  charge  a 
certain  request;  (7)  that  the  court,  in  the 
charge,  failed  to  restrict  the  effect  of  certain 
admissions,  made  by  Davis  after  the  homi- 
cide to  the  defendant  making  them;  <8)  that 
the  court  failed  to  charge  upon  the  subject  of 
confessions. 

The  evidence  discloses.  In  substance,  that 
the  four  persons  indicted  and  Ben  (Gannon 
and  Oscar,  his  son,  met  on  July  4,  1900,  at  a 
"commissary"  belonging  to  Fordham,  one  of 
the  accused.  They  commenced  throwing 
"crack-a-loo**  for  cider.  This  sport  continued 
for  some  considerable  time.  The  person  los- 
ing treated  the  crowd  to  a  quart  bottle  of 
cider.  When  the  game  was  over,  Oscar  Can- 
non claimed  to  have  saved  a  half  of  a  gallon 
of  his  portion  of  the  cider,  and  when  he  and 
his  father  were  ready  to  leave  he  placed  this 
cider  in  his  father's  buggy.  Fordham  object- 
ed to  this,  and,  going  to  the  buggy,  took  the 
cider  out  and  carried  it  back  into  the  house. 
Oscar  followed  him,  and  a  quarrel  and  fight 
ensued  between  them.  Oscar  was  ready  and 
willing  to  fight,  and  declined  to  discontinue 
the  combat  on  the  advice  of  his  father.  In 
this  fight  the  whole  crowd  became  engaged, 
the  four  accused  persons  taking  sides  against 
the  two  Cannons.  The  father  and  son  were 
both  knocked  down*    When  the  father  arose 
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lie  dlscorered  the  four  accused  persons  pursu- 
ing Oscar,  who  seems  to  have  left  the  house 
while  the  father  was  down.  When  the  father 
arriyed  near  the  place  where  Oscar  had  been 
OTertaken,  the  latter  was  being  beaten  hj 
Webb  and  Fordham.  Hasklns  threw  the  fa- 
ther down,  and  Davis  threatened  to  cut  his 
heart  out  If  he  breathed.  The  father  became 
frightened  and  left  the  place..  When  he  re- 
turned he  found  his  son  In  a  dying  condition. 
This  Is,  in  substance,  the  testimony  of  the  fa- 
ther. Two  other  witnesses  testified  that  there 
was  a  general  fight.  In  which  all  were  en- 
gaged, moYing  from  the  commissary  to  the 
place  where  the  fatal  blows  were  stricken. 
It  was  also  shown  that  one  of  the  accused, 
soon  after  the  fight,  remarked  in  the  pres- 
ence of  the  others:    "We  haye  killed  one 

Gannon  to^lay,  and  *  *  *  if  [Ben  Cannon] 
comes  down  here  we  wHl  get  another." 

1.  Under  the  facts  shown,  we  think  the 
trial  Judge  was  fully  justified  In  giying  In 
charge  the  law  relating  to  the  ofTeose  of  man- 
slaughter. The  jury  were  authorized  to  Infer 
from  all  the  eyidence  that  Oscar  Cannon  and 
Fordham  mutually  intended  to  fight,  and  that 
the  father  espoused  the  cause  of  his  son, 
while  the  others  took  part  with  Fordham, 
when  the  fi^t  became  general.  Fordham  and 
Oscar  exchanged  blows  when  Fordham  took 
the  cider  from  the  buggy  and  carried  it  back 
into  the  house.  When  they  fought  and  the 
elder  Cannon  took  sides  with  his  son,  the 
others  took  the  part  of  Fordham  and  fought 
the  Cannons  until  Oscar  was  oyerpowered 
and  the  father  became  frightened  and  left 
Under  such  facts  the  trial  judge  would  not 
haye  been  warranted  In  deciding  for  him- 
self that  the  law  of  yoluntary  manslaughter 
was  not  Involved  In  the  case,  but  very  prop- 
erly submitted  the  question  to  the  jury. 

2.  It  was  also  contended  that  it  was  error 
to  give  in  charge  section  78  of  the  Penal  Code. 
The  assignment  of  error  made  in  this  connec- 
tion is  that  there  was  no  evidence  of  mutual 
combat  or  mutual  intention  to  fight,  and  that 
this  Code  section  was*  therefore  inapplica- 
ble. We  think  that  even  a  cursory  reading 
of  the  above  facts  wUl  show  that  the  com- 
bat was  mutual  from  its  inception  to  Its  end. 
There  was  a  mutual  fight  In  the  commissary 
between  Oscar  and  Fordham,  and  subsequent- 
ly between  the  two  Cannons  and  the  defend- 
ants; and,  according  to  the  testimony  of  two 
of  the  witnesses,  this  was  continued  after  the 
combatants  had  left  the  house,  and  until  the 
end.  The  motion  does  not  complain  that  this 
section  (78)  was  given  In  immediate  connec- 
tion with  section  70.  If  this  assignment  of 
error  had  been  made,  a  different  question 
would  have  been  presented.  That  this  was 
done  does  not  appear  from  the  motion,  and 
we  must  hold  that  it  was  not  erroneous  to 
give  section  73  In  charge  to  the  jury. 

8.  From  the  statement  of  the  facts  it  must 
be  apparent  that  tbe  jury  could  find  that  there 
was  an  Intent  common  to  these  defendants 


to  participate  In  the  fight  against  th<^  Can- 
nons. Early  In  the  fight  Fordham  fought 
with  Oscar  Cannon,  while  the  other  defend- 
ants fought  with  the  father.  Subsequently 
the  fight  became  general,  the  Cannons  being 
pitted  against  the  four  defendants.  There 
was  therefore  no  error  in  charging  upon  the 
subject  of  conspiracy  and  common  Intent. 
Counsel  for  the  plaintiffs  In  error  laid  great 
stress  In  the  argument  here  upon  the  fact 
that  no  prearrangement  or  agreement  among 
the  defendants  had  been  shown.  We  under- 
stood his  contention  to  be  that,  before  a  con- 
spiracy or  common  intent  could  be  establish- 
ed, it  was  necessary  for  the  state  to  show  that 
such  agreement  or  arrangement  had  been  ex- 
pressly entered  Into  before  the  fight  was  be- 
gun, and  that  unless  this  was  shown  it  was 
error  to  charge  upon  the  subject  We  think 
that  this  contention  Is  not  sound.  Conspiracy 
or  common  Intent  maybe  established  by  proof 
of  acts  and  conduct,  as  well  as  of  previous 
express  agreement  Hudgins  y.  State,  61 
6a.  182.  It  seems  to  us  that,  taking  as  true 
the  testimony  for  the  state,  the  jury  was 
clearly  authorized  to  find  that  a  common  in- 
tent existed  throughout  the  fight,  and  par- 
ticularly about  the  time  the  mortal  blows  were 
given.  At  that  time  the  elder  Cannon,  ac- 
cording to  bis  testimony,  was  Imocked  down, 
the  four  defendants  went  In  pursuit  of  the 
son,  and  when  the  father  attempted  to  fol- 
low he  was  tripped  up  by  Hasklns  and  threat- 
ened by  Davis;  Fordham  and  Webb  In  the 
meantime  giving  to  the  son  the  blows  which 
caused  his  death.  Thus  two  of  the  defend- 
ants were  beating  the  son  while  the  other  two 
were  restraining  the  father  from  rendering 
assistance.  If  this  was  true,  the  acts  and 
conduct  of  the  defendants  seem  to  us  to  have 
indicated  a  common  intent  Certainly  it  was 
enough  to  authorize  the  judge  to  submit  the 
question  to  the  jury. 

4.  Whether  there  was  any  view  of  the  case 
in  which  the  jury  might  have  been  authorized 
to  find  a  verdict  of  involuntary  manslaughter, 
we  need  not  decide.  The  jury  found  the  ac-. 
cused  guilty  of  voluntary  manslaughter,  and 
the  charge  as  to  the  lower  grade  of  homicide 
did  not  injuriously  affect  them.  Robinson  v. 
State,  109  Ga.  506,  34  S.  B.  1017. 

5.  Complaint  is  made  that  the  court  erred 
in  charging:  "The  state  is  not  required  to 
demonstrate,  with  mathematical  .accuracy 
and  precision  the  guilt  of  the  accused.  The 
state  is  bound  only  to  establish  their  guilt 
to  a  reasonable  and  moral  certainty.  If  the 
state  has  done  that,  then  it  is  your  duty  to 
convict  the  defendants."  This  court  has  de- 
cided in  Bone  v.  State,  102  Ga.  387,  80  S. 
E.  845,  that  there  was  no  error  in  giving 
such  a  charge  after  having  correctly  charged 
the  law  of  reasonable  doubt.  In  the  present 
case  the  part  of  the  charge  In  connection 
with  which  this  was  given  was  fuller  and 
clearer  than  was  the  charge  in  the  Bone 
Case.    Indeed,  taking  as  a  whole  the  charge 


908 


89  SOUTHBASTBRN  BBPOBTBB. 


(Qa. 


upon  thli  subject;  thore  can  be  no  doubt  that 
the  Jury  muBt  have  clearly  undwstood  that 
they  could  not  convict  unless  the  }piflt  of  the 
accused  was  established  beyond  a  reasonable 
doubt 

6.  Complaint  Is  also  made  that  the  court 
failed  to  give  In  charge  without  quallflca* 
tlon  the  following  written  request:  "If,  up- 
on the  entire  evidence,  you  should  find  that 
there  was  no  combination  or  Joint  purpose 
or  action  of  these  defendants  with  the  other, 
or  any  of  them,  indicted  with  him,  then  the 
defendants  can  be  only  held  responsible  for 
what  he  himself  did  at  that  time.  And  if 
in  any  case  you  should  believe,  upon  the 
whole  evidence,  that  it  is  uncertain  or  doubt- 
ful whether  the  defendants  Jesse  Webb, 
Jack  HaskinSk  and  Frank  Davis,  now  on 
trial,  or  some  other  one  of  said  defendants, 
struck  the  fatal  blow  upon  the  deceased,  it 
will  be  your  duty  to  find  the  defendants  not 
guilty."  It  was  said  by  counsel  in  his  ar- 
gument here  that  this  request  was  taken 
literally  from  the  case  of  State  v.  Westfall, 
8  Am.  Cr.  B.  849;  that  In  that  case  such  a 
charge  was  approved  by  the  supreme  court 
of  Iowa.  In  that  case  the  request  to  charge 
which  was  approved  was  as  follows:  "If, 
upon  the  entire  evidence^  you  shall  find  that 
there  was  no  combination  or  Joint  purpose 
or  action  of  this  defendant  \7ith  the  others, 
or  any  of  them,  -Indicted  with  him,  then  the 
defendant  can  only  be  held  responsible  for 
what  he  himself  did  at  that  time.  And  if  In 
such  a  case  you  should  believe,  upon  the 
whole  evidence,  that  it  is  uncertain  or  doubt- 
ful whether  the  defendant  Benjamin  O. 
Westfall,  now  on  trial,  or  some  other  one  of 
said  defendants,  struck  the  fatal  blow  upon 
the  deceased,  it  will  be  your  duty  to  find  the 
defendant  not  guilty."  Comparing  the  re- 
quest in  that  case  with  the  one  made  in  this, 
we  find  that  counsel  was  mistaken  as  to 
having  copied  it  correctly.  It  Is  neither  a 
literal  nor  a  substantial  copy.  Aside  from, 
some  grammatical  confusion  in  applying  the 
request  made  in  the  Iowa  case  to  a  case  in 
which  several  defendants  were  on  trial, 
counsel  made  his  request  much  broader  by 
substituting  the  words  "in  any  case"  for  the 
words  "in  such  a  case."  He  sought  to  apply 
to  any  case  a  principle  applicable  only  to  a 
case  where  there  was  no  combination  or 
Joint  purpose  or  action.  Th\B  difference  Is 
obviously  ^material,  and  the  trial  Judge  did 


not  err  In  refusing  to  give  the  request  In 
charge  without  qualifying  It 

7.  According  to  the  evidence  of  one  of  the 
state's  witnesses^  Fordham  and  the  three 
present  plaintilZs  In  enxMr  went  to  a  picnic 
after  the  homicide  had  been  committed. 
There  some  one  inquired  what  the  trouble 
was,  and  Davis  replied,  "We  have  killed  one 

Cannon  to-day,  and    •    •    •    If  [Ben 

Gannon]  comes'  down  here  we  will  get  an- 
other." It  appears  that  all  four  of  the  de- 
fendants were  present  when  this  remark  was 
made.  The  evidence  was  not  objected  to^ 
but  counsel  claimed  that  the  court  erred  In 
not  confining  Its  effect  to  Davis;  that  Inas- 
much as  the  homicide  had  been  committed 
some  time  pri(«  to  the  declaration,  it  could 
bind  only  the  one  who  made  it  Section 
5195  of  the  Civil  Code  provides  that  ^acqui- 
escence or  silence,  when  the  circumstances 
require  an  answer  or  denial  or  other  con- 
duct may  amount  to  an  admission."  Whan 
the  three  others  stood  by  and  heard  Davis 
make  the  declaration  that  they  had  killed 
"one  Cannon,"  it  was  Incumbent  upon  them, 
if  the  statement  was  not  true^  to  deny  it 
Inasmuch  as  they  did  not  deny  it  It  was 
competent  evidence  against  them,  as  an  ad- 
mission of  partlcipaticMi  in  the  homicide. 

8.  In  another  ground  of  the  motion  ft  Is 
alleged  that  the  court  erred  In  not  charging 
the  Jury  upon  the  subject  of  confessions,  the 
alleged  confession  being  the  admission  Just 
above  set  out  In  this  the  court  was  right 
The  words  of  Davis  did  not  amount  to  a 
confession  of  guilt  and  the  Judge  would  have 
erred  had  he  charged  upon  the  subject  of 
confessions.  The  statement  of  Davis  amount- 
ed merely  to  an  Incriminating  admission. 
After  a  careful  reading  of  the  entire  rec<Mrd, 
we  are  of  oplni<m  that  the  evidence  author- 
ized the  verdict  The  latter  was  therefore 
not  contrary  to  law  or  the  evidence. 

The  last  ground  of  the  motion  for  neiw 
trial  sets  out  certain  newly-discovered  evi- 
dence. An  eauunination  of  this  evidence 
shows  that  It  Is  entirely  of  an  impeaching 
character,  and  this  court  will  not  interfoe 
with  the  refusal  of  the  trial  Judge  to  grant 
a  new  trial  because  of  such  evidence.  On 
the  whole,  we  are  of  opinion  that  the  trial 
Judge  did  not  abuse  his  discretloii  In  refus- 
ing a  new  trIaL 

Judgment  affirmed.  All  the  Justleas  con- 
curring. 
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vflnpreme  Coart  of  Georgia.    Not.  7«  190L) 

CRIMINAL  LAW— WRIT  OF  ERROR— MOTION  TO 
DISMISS— SUFFICIENCY  OF  RBOORIX-ASSAULT 
WITH  INTENT  TO  MURDER— PROVOCATION— 
SlDLF-DEFEN8B>-INSTRUCnONS. 

1.  When,  without  objection  to  the  correct- 
ness of  the  brief  of  evidence  accompanying  a 
motion  for  new  trial,  the  motion  was  heard 
and  detemUned  on  its  merits  by  the  trial  jadge, 
a  motion  made  in  this  coort  to  dismiss  the  writ 
of  error,  because  the  brief  of  evidence  was 
not  approved  by  the  judge,  will  be  denied. 
Nor  is  a  motion  to  dismiss  a  writ  of  error,  be- 
cause the  charge  of  the  court  (which  is  specified 
in  the  bill  of  exceptions  as  a  part  of  the  rec- 
ord) does  not  bear  the  formal  approval  of  the 
judge,  good  when  the  particular  portions  of 
the  charge  assigned  as  error  are  set  out  in  an 
amendment  to  the  motion,  which  is  satisfac- 
torily identified  and  approved  in  the  body  of 
the  bill  of  exceptions. 

2.  On  the  trial  of  one  charged  with  assault 
with  intent  to  murder  another  by  cuttins  him 
with  a  knife,  it  was  error  to  charge,  in  ef- 
fect, that  if  the  prosecutor  simply  struclc  the 
accused  with  his  hand  or  fist,  intending  no 
felony  or  serious  bodily  harm,  and  in  answer 
to  that  blow  the  accused  used  a  weapon  likely 
to  produce  death,  he  would  be  guilty  of  the 
ofiTense  charged,  (a)  Had  death  resulted,  and 
the  fatal  wound  been  inflicted  as  the  result  of 
passion  engendered  by  a  blow  amounting  to 
no  more  than  aH  assault^  tiia  accused  coula  not 
have  been  legally  convicted  of  murder,  (b) 
Had  the  assault  been  provoked  by  passion  so 
engendered,  the  defendant  might  have  been 
convicted  of  stabbing,  or  assault  and  battery. 
In  case  the  evidence  so  warranted. 

3.  When,  in  a  trial  for  assault  with  intent 
to  murder,  the  accused  sets  up  the  defense 
that  he  inflicted  the  wounds  on  the  4>roBecutor 
to  prevent  the  commission  of  a  felony  on  his 
person,  and  the  evidence,  both  of  the  state 
and  the  accused,  is  directed  to  the  truth  of 
the  issue  thus  made,  it  is  error  to  charge  the 
jury,  in  effect,  that,  in  order  for  the  accused 
to  be  justified,  it  must  appear  that  the  danger 
was  so  urgent  and  pressing  at  the  time  of 
the  difficult  that,  in  order  to  save  his  own 
life,  it  was  absolutely  necessary  to  kilL  The 
provisions  of  that  section  do  not  apply  In  a 
^ase  of  the  character  indicated. 

(Syllabus  by  the  Court) 

Error  from  saperior  coart,  RicSunond  cotui^ 
ty;  £.  L.  Brinson,  Jndge. 

Btooch  Heard  was  convicted  of  an  agsault 
with  intent  to  murder,  and  brings  error.  Be- 
▼ersed. 

H.  M.  Porter  and  Enoch  Heard,  for  plaJn- 
tlfr  in  error.  J.  S.  Reynolds,  Sol.  Oen.,  for 
the  State. 


LITTLB,  J.  Enoch  Heard  was  indicted 
for  the  offense  of  aaaaalt  with  intent  to  mnr- 
•der,  alleged  to  have  been  oonunitted  on  Pave 
Walker  by  cutting  him  witii  a  knife.  He 
was  found  goflty,  and  aubmitted  a  motion  tor 
«  new  trlalt  which  being  overruled,  be  ex- 
cepted. The  charge  was  (dearly  made  oat  by 
the  evidence  introduced  on  titie  part  of  the 
state,  bat  one  of  the  witnesses  for  the  ao- 
cosed*  In  giving  an  account  of  the  drcnm- 
«tanceB  under  wbich  it  Is  alleged  that  tbe 


dtfendant  cat  Walker,  testified  tSiat  before 
he  was  cat  Walker  rushed  np  to  the  defend- 
ant, and  struck  him  on  the  side  of  the  head 
witib  his  hand.  The  defendant  In  his  state- 
ment also  said  that  Walker  struck  him  be- 
fore be  was  cat 

1.  When  the  case  was  called  in  this  coort, 
the  solicitor  general  moved  to  dismiss  the 
writ  of  error  on  the  grounds  that  neither  the 
brief  of  evidence  nor  the  charge  of  the  cdturt 
was  approved  by  the  trial  judge,  and  there 
walB  no  record  that  the  brief  of  evidence  had 
been  duly  filed  In  the  office  of  the  clerk  of 
the  court  He  also  moved  to  strike  from  the 
record  the  amendment  to  the  motion  toir  new 
trial  for  tbe  same  reasons.  Atta  the  call 
of  the  case  we  were  famished  with  a  certl- 
fled  copy  of  an  order  daited  October  21,  1901 
(after  the  bill  of  exceptions  and  transcript 
of  the  record  had  been  transmitted  to  this 
court),  signed  by  the  Judge  who  tiled  the 
case  In  Richmond  saperior  court  In  whldi 
it  Is  recited  thait  the  brief  of  evidence  was 
regalarly  submitted  to  the  Judge  at  the  bear- 
ing, and  the  amendmoit  to  the  motion  was 
considered,  allowed,  and  apiwoved  by  him  at 
the  time  of  the  hearing,  and  tbat  argament 
was  had  on  the,  motion  under  the  brief  of 
evidence,  and  the  amendment  and  brief  were 
both  acted  upon  and  considered  as  approved 
by  the  trial  Judge,  bnt  a  formal  approval  was 
Inadverteotly  omitted,  and  that  the  brief  of 
evidence  and  the  amendment  be  marked  ap- 
proved nunc  pro  tone  This  <^er  cannot  be 
considered  by  tUs  court  Gertiflcate  to  the 
bill  of  exceptions,  snd  tiie  varioas  orders  and 
explanatory  notes  made  theretof  (ve,  were  ex- 
haustive of  the  power  of  the  Judge  in  this  re- 
gard, and  at  the  time  of  the  passage  of  the 
order  of  October  21st  the  case  was  not  pend- 
iniT  In  Richmond  superiw  coort  but  was  in 
this  court,  and  the  record  of  the  case  oould 
not  at  that  time  have  been  altered  or  added 
to  by  any  order  of  the  superior  coort  of  that 
county.  snimlnartiiDg,  however,  all  reference 
to  this  ordCT,  we  find  a  reeftatlon  in  the  bill 
of  exceptions  that  the  defendant  made  a  mo- 
tion for  a  new  trial  In  doe  time,  on  certain 
groonds  which  were  set  oot  In  the  motion 
for  new  trial,  and  *Uhe  amendment  made 
thereto  on  Jane  26;  1901,**  and  that  this  mo- 
tion as  amended  was  heard  by  the  Jodge  por- 
soant  to  orders  properly  taken,  and  that  aft- 
er hearing  the  argument  of  counsel  the  Judge 
overroled  the  motion  as  amended,  and  re- 
fused a  new  triaL  It  therefore  appears  from 
the  bill  of  exceptlcms  that  there  was  not  only 
a  motion  for  a  new  trial,  bot  that  an  amend- 
ment was  made  thereto  of  a  particular  date 
(June  28th),  under  a  proper  order.  The  rec- 
ord contains  an  order  under  date  of  May  17, 
1901,  in  which  it  is  recited  that  movant  had 
leave  to  amend  his  motion  (for  new  trial)  at 
any  time  at  or  before  the  heaitair;  and  the 
amendment  which  it  Is  sought  to  have  strik- 
en recites  that  defendant  came,  and,  under 
leave  of  the  court  which  had  been  previously 
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obtained,  amends  his  motion,  setting  oat  ad- 
ditional grounds  by  way  of  amendment  It 
is  true  tiiat  there  is  not  attadbed  to  the 
amendment  any  formal  verification  by  the 
judge  of  the  additional  grounds,  ncr  does  the 
formal  entry  of  filing  appear,  but  the  recita- 
tion in  the  bill  of  ezceipitions,  which  is  cer- 
tified to  be  true,  distinctly  refers  to  this 
amendment,  •  and  declares  that  the  amend- 
ment was  considered  and  heard  by  the  oourt. 
In  connection  witii  the  original  motion,  on 
June  28,  1901.  We  therefore  rule  that  the 
recitations  in  the  biU  of  exceptions,  as  cer- 
tified by  the  trial  judge,  are  sufOcient  not 
only  to  identify  the  amendment,  but  are  also 
a  sufSdeort  approval  of  the  grounds  therein 
taken,  withouit  a  formal  entry;  one  of  these 
recitations  being  that  the  defendant  "moved 
for  a  new  trial  upon  the  grounds  set  out  in 
the  motion  and  the  amendment  made  thereto 
on  June  28,  1901,  which  motion  as  amended 
was  heard  by  the  judge,"  etc.  The  formal 
filing  in  the  clerk's  office  is  not,  under  these 
circumstances,  indispensable  for  the  consid- 
eration of  the  motion  as  amended.  It  also 
appears  in  the  bill  of  exceptions  that  the 
plaintiff  in  error  specified  the  brief  of  evi- 
dence filed  under  the  approval  of  the  judge, 
as  well  as  the  charge  of  the  court;  and, 
while  it  does  not  appear  by  any  entry  on  the 
brief  of  evidence  that  the  same  was  filed  in 
office  and  approved  by  the  judge,  it  does  ap- 
pear from  the  body  of  the  bill  of  excepti<MUi 
that  counsel  appeared  and  argued  the  mo- 
tion for  new  trial.  In  the  record  this  mo- 
tion not  only  appears,  but  it  Is  accompanied 
with  a  brief  of  evidence.  If  there  were  any 
irregularities  in  approving  the  brief  of  evi- 
dence, or  any  point  as  to  its  correctness,  ques- 
tions concerning  the  same  should  have  been 
raised  at  the  time  of  the  hearing  of  the  mo- 
tion. In  the  case  of  Railroad  Gow  v.  Dorsey, 
106  6a.  826,  32  8.  B.  873,  this  comt  ruled 
that  it  is  too  late  after  a  motion  for  a  new 
trial  has,  without  objection  to  the  brief  of 
evidence,  been  heard  and  determined  on  its 
merits,  to  raise  the  question  that  the  brief 
was  not  duly  filed.  Under  this  ruling,  tiie 
motion  to  strike  Hie  bidef  of  evidence  is  not 
good.  Nor  can  it  prevail  as  to  the  charge  of 
the  court  The  bill  of  exceptions  specifies 
the  charge  of  the  court  to  be  made  a  part  of 
the  record.  Even  if  it  were  necessary  that 
a  formal  entry  of  approval  of  that  charge 
should  appear  in  the  record.  It  is  sufficient  to 
say  that  the  court  below,  and  necessarily, 
therefore,  this  court,  is  only  called  on  to  pass 
upooi  the  portions  of  tiie  charge  which  are 
set  out  in  the  motion  and  amended  motion^ 
clearly  pointing  out  such  errors  as  it  Is  claim- 
ed were  commiftted  in  the  charge;  and,  inas- 
much as  both  the  motion  and  the  amendment 
thereto  are,  as  we  rule,  sufficiently  identified 
and  verified  in  the  body  of  the  bill  of  excep- 
tions, the  motion  to  dismiss  cannot  prevail. 

2.  Ck>mplalnt  is  made  in  the  amended  mo- 
tion for  new  trial  that  the  Judge  erred  In 


his  instructions  to  the  Jury,  as  follows:  '^ 
further  charge  you  that  If  the  proeecntor. 
Walker,  simply  struck  him  [the  accused] 
with  his  hand  or  fist,  and  you  are  satis- 
fied from  the  evidence  that  no  felony  or  se- 
rious bodily  harm  was  intended,  and.  In  an- 
swer to  that,  Enoch  Heard  used  a  weapon 
likely  to  produce  death,  then,  under  the 
law,  be  would  be  guilty  of  the  offense,  and 
you  would  be  authorized  to  find  him  guilty.'* 
Other  grounds  of  the  motion  contain  prac- 
tically the  same  assignment  of  error.  They 
will  not,  therefore,  be  separately  considered, 
as  a  proper  determination  of  them  is  in- 
volved in  the  ruling '  upon  the  correctness 
of  this  portion  of  the  charge.  The  defend- 
ant having  been  indicted  for  the  offense  of 
assault  with  intent  to  murder.  It  follows 
that,  if  he  would  not  have  been  guilty  of 
murder  under  the  circumstances  of  the  as- 
sault had  death  resulted,  then  he  could  not 
legally  have  been  convicted  of  the  offense 
of  assault  with  intent  to  murder,  as  death 
did  not  result  To  determine  whether  the 
defendant  was  guilty  of  the  latter  offense, 
under  the  evidence  in  this  case.  It  is  neces- 
sary to  some  extent,  at  least,  to  consider 
what  would  have  been  the  grade  of  the 
homicide,  if  the  jury  had  believed  that  be- 
fore the  cutting  the  prosecutor  had  assault- 
ed the  accused,  if  the  cutting  which  was 
shown  had  resulted  in  the  death  of  Walker. 
The  correctness  of  the  charge  complained 
of  was  material,  in  view  of  the  conffict  in 
the  evidence.  Suppose  that  Walker  had 
died  from  the  effects  of  the  cut,  and  the 
defendant  had  been  on  trial  for  murder; 
then  the  principle  enunciated  in  the  charge 
is  that  if  Walker  simply  struck  the  de- 
fendant with  his  hand  or  fist,  with  no  inten- 
tion to  commit  a  felony  or  serious  bodily 
harm,  and  in  response  to  that  striking  the 
defendant,  with  a  weapon  likely  to  produce 
death,  had  killed  Walker,  under  the  law  he 
would  have  been  guilty  of  murder.  This 
is  not  a  correct  legal  proposition.  Under  the 
provisions  of  section  66  of  the  Penal  Code, 
an  actual  assault  upon  the  person  killing, 
or  other  equivalent  circumstances  to  Jus- 
tify the  excitement  of  passion,  are  sufficient 
to  reduce  the  homicide  from  murder  to  vol- 
untary manslaughter.  Provocation  by  words 
could  not  do  so,  but  an  actual  assault 
might  Tnen,  if  the  defendant  had,  in  re- 
sponse to  a  blow  from  the  hand  or  fist  of 
Walker,  killed  the  latter  with  a  weapon.  It 
would  not  necessarily  have  been  murder, 
but  might  have  been  voluntary  manslaugh- 
ter. If  it  would  not  necessarily  have  been 
murder,  then  it  follows,  where  death  does 
not  ensue,  that  the  accused  would  not  nec- 
essarily have  been  guilty  of  assault  with  In^ 
tent  to  murder.  ^If  the  cutting  proven  in  the 
present  case  was  done  as  the  result  of  pas- 
sion engendered  by  a  blow  from  Walker, 
defendant  was  not  guilty  of  the  offense  of 
assault  with  intent  to  murder,  but  he  might 
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nave  been  found  guilty  of  stabbing  or  as- 
sault and  battery.  This  proposition  has 
been  expressly  ruled  in  the  case  of  Malone 
y.  State,  77  Qa.  767.  It  was  there  held  that, 
on  a  trial  for  assault  with  intent  to  mur- 
der by  cutting  another,  'if  the  defendant 
stubbed  the  prosecutor  after  he  was  assault- 
ed, or  was  moved  to  act,  not  by  malice,  but 
by  a  sudden  and  violent  impulse  of  pas- 
sion, excited  by  either  of  the  ways  mention- 
ed in  section  4324  of  the  Gode  (Cr.  Ck)de 
1895,  I  64),  or  by  equivalent  circumstances, 
then  tilie  case  would  be  reduced  to  volun- 
tary manslaughter."  And  if  the  ofTense, 
under  particular  circumstances,  is  voluntary 
manslaughter,  the  highest  offense  of  which 
the  accused  can  be  found  guilty,  under  the 
same  circumstances,  if  death  did  not  re- 
sult, is  stabbing,  which  is  an  offense  com- 
luitted  without  malice.  A  blow  inflicted 
by  one  upon  another  in  anger  is  an  assault; 
hence  it  is  apparent  that  the  charge  com- 
plained of  was  error,  and  that,  under  the 
hypothesis  stated  In.  the  charge,  the  de- 
fendant would  not  necessarily  have  been 
guilty  of  assault  with  intent  to  murder.  See 
Malone  Case,  cited  supra. 

3.  It  is  also  urged  that  the  court  erred  In 
charging  the  Jury  the  principles  laid  down 
in  section  73  of  the  Gode,  which  are  that 
If  a  person  kill  another  in  his  defense  it 
must  appear  that  the  danger  was  so  urgent 
and  pressing  at  the  time  of  the  killing  that, 
in  order  to  save  his  own  life,  it  was  abso- 
lutely necessary  to  kill,  etc  The  contention 
of  the  state  in  this  case  is  that  the  ac- 
cused, without  any  provocation  from  the 
prosecutor,  made  an  attack  on  him  with  a 
deadly  weapon  (a  iuUfe),  and  inflicted  cer- 
tain wounds  on  him.  If  this  contention  be 
true,  the  defendant  is  guilty  of  assault  with 
intent  to  murder,  unless  it  be  made  satisfac- 
torily to  appear  that  the  intent  to  Idll  was 
wanting.  The  accused  contended  that  he 
inflicted  the  wound  to  prevent  a  felony  from 
being  committed  upon  his  person,  and  that 
the  prosecutor  flrst  struck  him,  and  made 
an  attempt  to  use  a  deadly  weapon  upon 
him,  and  that  the  cutting  was  done  to  pre- 
vent the  use  of  such  weapon.  The  issue, 
therefore,  was  whether  the  cutting  was  done 
to  prevent  the  commission  of  a  felony  on 
the  perscm  of  the  accused,  and  it  is  not  es- 
sential, under  such  circumstances,  that  in 
order  to  be  Justified  one  can  only  kill  to 
save  his  life.  Where  a  felony  is  attempted 
by  violence  or  surprise  to  be  committed  on 
the  person  of  another,  and  this  appears  un- 
der the  provisions  of  the  Gode  above  refer- 
red to,  the  person  attacked  may  lawfully 
kill  the  attacking  party  to  prevent  such  fel- 
ony, and  it  is  not  true,  as  a  legal  proposi- 
tion, that  he  is  only  Justified  when  he  kills 
to  save  his  own  life.  He  is  equally  Justified 
if  he  kills  to  prevent  the  commission  of  a 
felony  upon  his  person.  The  principles  con- 
tained in  the  charge  complained  of  are  not 


applicable  In  a  case  where  the  sols  defense 
set  np  is  the  one  urged  in  the  present  case, 
but  are  only  applicable  under  certain  cir- 
cumstances always  succeeding  mutual  com- 
bat, in  the  inception  of  which  the  defendant 
willingly  entered  into  that  combat  Powell 
Y.  State,  101  Ga.  9,  29  S.  E.  809,  66  Am.  St 
B^.  277.  It  must  be  ruled,  therefore,  that 
the  charge  given  was  error,  under  the  two 
theories  raised  by  the  evidence  on  the  trial. 

The  other  grounds  of  the  motion  for  new 
trial  do  not  disclose  that  any  other  error 
was  committed  by  the  trial  Judge.  As  the 
case  goes  back  for  another  trial,  we  do  not 
pass  on  the  general  grounds  of  the  motion. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


014  G&.  168) 
WESTERN  &  A.  B.  CO.  t.  HERNDON. 

(Supreme  Court  of  Georgia.    Nov.  8,  1901.) 

INJT7RT  TO  RAIIAOAD  SMPLOTA  —  OONTRXBU- 
TORT  NBGLIGBNCB. 

In  order  for  the  widow  of  a  deceased  em- 
p]oy6  of  a  railroad  company  to  recover  from 
the  company  for  the  homicide  of  her  husband 
in  a  railroad  collision,  it  must  appear  that  the 
deceased  was  free  from  any  fault  contributing 
to  the  accident  The  evidence  for  both  the 
plaintiff  and  the  defendant  in  the  present  case 
showing  that  the  plaintiff's  decedent  was  guilty 
of  negligence,  and  that  this  negligence  con- 
tributed to  the  homicide,  a  verdict  for  the  plain- 
tiff was  unwarranted,  and  should  have  been 
set  aside  as  contrary  to  the  evidence. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Whitfield  coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  O.  L.  Herndon  against  the  West- 
em  &  Atlantic  Railroad  0>mpany.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Payne  &  Tye  and  R.  J.  &  J.  McGamy,  for 
plaintiff  in  error.  G.  T.  Ladson  and  Jones  A 
Martin,  for  defendant  In  error. 

LEWIS,  J.  The  plaintiff  below  brought 
suit  to  recover  for  the  homicide  of  her  hus- 
band, who  was  in  the  employ  of  the  defend- 
ant company  as  brakeman.  It  appears  that 
on  the  night  of  the  accident  a  freight  train 
of  the  defendant  made  up  partly  of  cars 
equipped  with  air  brakes,  and  partly  of  cars 
not  so  equipped,  left  Chattanooga  for  Atlan- 
ta, with  Herndon,  the  plaintiff's  decedent  as 
middle  brakeman,  stationed  aa  the  flrst  of 
the  nonair  cars.  When  in  the  vicinity  of 
Tunnel  Hill,  a  station  on  the  defendant's  line 
of  railroad,  the  train,  on  account  of  alleged 
defects  in. the  coupling  apparatus,  became 
separated,  or  "broke  loose,"  between  the 
last  of  the  air  cars  and  the  flrst  of  the  nonair 
cars.  The  rules  of  the  company  required 
that  if  a  train  should  become  parted  while 
in  motion  all  trainmen  must  use  great  care 
to  prevent  the  detached  parts  from  coming 
In  collisicmt  provided  that  the  engineer  and 
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the  brakemen  of  the  detached  portion  should 
each  glre  "^broke-loose^  signals,  and  that  the 
engineer  should  keep  the  front  part  of  the 
train  In  motion  until  the  detached  portion 
was  stopped.  It  appears  that  the  engineer 
did  give  the  broke-loose  signal  as  soon  as  he 
discovered  that  the  cars  had  become  sepa- 
rated, but  received  no  signal  from  Hemdon, 
whose  duty  it  was  to  give  such  slgnaL  Fall- 
ing  to  see  any  sign  of  the  rear  or  detached 
portion  of  the  train,  and  believing  that  It 
hM  been  stopped,  the  engineer  slackened  his 
speed,  and  sent  the  front  brakeman  back  to 
ascertain  If  any  fragments  of  the  brok^i 
coupling  apparatus  were  dragging  on  the 
ground;  directing  him  to  give  a  "go-ahead" 
signal  In  the  event  that  he  should  discover 
that  the  detached  portl<m  of  the  train  had 
not  been  stopped,  and  If  he  should  find  that 
it  had  been  stopped,  and  that  the  danger  of 
collision  was  over,  to  give  a  ''stop*'  signal. 
The  brakeman  found  that  the  rear  portion 
of  the  train  had  not  been  stopped,  but  was 
approaching  at  a  high  rate  of  speed.  He 
swears  that  he  gave  a  go-ahead  signal.  The 
engineer  swears  that  he  gave  a  stop  signal. 
The  front  portion  of  the  train  was  brought  to 
a  standstill,  the  rear  portion  came  into  colli- 
sion with  it,  and  Hemdon  was  thrown  to  the 
ground,  receiving  injuries  from  which  he 
subsequently  died.  Bidson,  the  front  brake- 
man,  who  was  sent  back. by  tlie  engineer  to 
see  If  anything  was  dragging,  testified  that 
when  the  rear  portion  of  the  train  passed 
him,  just  before  coming  into  collision  with 
the  front  portion,  Hemdon  was  standing  on 
the  end  of  a  box  car,  with  his  hand  on  the 
brake,  apparently  in  the  act  of  getting  ofT  of 
the  box  car  into  a  coal  car.  The  evidence  in- 
dicates that  If  Hemdon  had  been  alert  he 
could  have  put  on  a  sufficient  number  of 
brakes  to  have  st(^i>ed  the  detached  portion 
of  the  train,  thus  preventing  the  collision. 
On  the  trial  of  the  case  the  jury  returned  a 
verdict  for  the  plaintifT  for  $5,921  damages. 
The  defendant  made  a  motion  for  a  new 
trial,  which  was  denied,  and  it  excepted. 

It  is  a  well-established  principle  of  our  law 
that,  in  order  for  a  widow  of  a  deceased  em- 
poyd  of  a  railroad  company  to  recover  for 
the  homicide  of  her  husband,  it  must  af- 
firmatively appear  that  the  deceased  was 
guilty  of  no  negligence  contributing  to  his 
death.  The  very  section  of  the  Code  which 
gives  the  right  of  recovery  for  Injuries  to 
railroad  employe  expressly  provides  that 
the  Injury  must  be  '^without  fault  or  negli- 
gence on  the  part  of  the  person' injured.** 
Olv.  Code,  I  2323.  The  rule  laid  down  in 
Prather  v.  Railroad  Co.,  80  Ga.  427(2),  9  £L 
B.  530,  12  Am.  St  Rep.  263,  is  as  follows: 
''If  the  deceased  Immediately  or  remotely, 


directly  or  Indirectly,  caused  the  Injury,  or 
any  part  of  It,  or  ccmtrlbuted  to  It  at  all,  hla 
wife  could  not  recover.'*  nils  doctrine  Is  so 
well  settled  that  only  passing  reference  need 
be  made  to  a  few  of  the  cases  In  which  that 
question  has  been  decided.  See  Railroad  Co. 
r.  Mitchell,  $3  Oa.  174(8);  Prather  v.  Raihroad 
Co.,  supra;  Banking  Go.  v.  Hicks,  95  Ga. 
802(2),  22  8.  B.  613;  Railway  Oa  v.  Hallman, 
97  Ga.  317,  23  &  B.  73;  Walker  v.  Railroad 
Go.,  103  Ga.  826,  80  S.  B.  608;  RaUroad  Oow 
V.  Myers,  112  Ga.  287,  87  S.  B.  439;  Black- 
stone  V.  Railway  Go.,  112  Ga.  762,  88  &  B. 
79.  Applying  this  principle  to  the  case  now 
under  consideration,  we  are  constrained  to 
hold  that  the  recovery  against  the  railroad 
company  was  unwarranted  by  the  evidence 
in  the  record  before  us.  It  is  trae  that  the 
engineer  was  probably  guilty  of  a  violation 
of  the  rules  of  the  XM>mpany,  In  failing  to 
keep  the  firont  portion  of  the  train  in  motion 
until  he  was  certain  that  the  rear  portion 
was  stopped  and  the  danger  of  a  collision 
over;  and  the  confilctlng  evidence  as  ta 
whether  the  front  brakemai^,  Bldson,  gave  » 
stop  signal  or  a  go-ahead  signal  upon  ascer- 
taining that  the  detached  portion  ot  the  train 
was  approaching  would  alsp  indicate  either 
that  the  brakeman  was  negligent  in  glvlnir 
the  signal,  or  that  the  engineer  was  negligent 
In  Interpreting  it;  but  it  Is  also  undeniably 
true  that  Hemdon  was  himself  at  fault,  in 
falling  to  promptly  give  the  required  broke- 
loose  signal  upon  hearing  the  corresponding: 
signal  blown  by  the  engineer,  for  the  glvinff 
of  this  signal  would  have  notified  the  engi- 
neer of  the  whereabouts  of  the  detached  por- 
tion of  the  train,  and  that  it  was  still  in  mo- 
tion, and  would  have  prevented  the  mistake 
of  the  engineer  which  led  to  the  collision  be- 
tween the  two  portions  of  the  train.  The 
further  fact  stands  forth  that  Hondon  made 
no  appreciable  effort  to  stop  the  detached 
portion  of  the  train  by  applying  brakee  as  re- 
quired by  the  rules  of  the  company.  It  atp- 
pears  from  the  evidence  that  at  the  time  of 
the  collision  he  had  put  on  only  one  brake, 
while  it  is  clearly  shown  that  he  had  time  to 
put  on  several,  and  that  If  he  had  been  thus 
diligent  in  the  discharge  of  his  duty  he  could 
have  materially  checked  the  speed  of  the 
cars,  if  not  entirely  stopped  them.  It  la 
therefore  dear  that  by  his  own  negligence 
the  plaintiff's  decedent  substantially  con- 
tributed to  the  accident  which  resulted  in  his 
death;  and,  an;)lylng  the  rule  of  law  an- 
nounced in  the  outset  of  this  opinion,  it  fol- 
lows that  there  cannot,  under  the  evidence  In 
the  record  before  us,  be  a  lawful  recoveiy 
against  the  defendant  company. 

Judgment  reversed.    All  the  Justlcea  eta^ 
eurrlng. 
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(Baprame  Court  of  Georgia.    Not.  6^  UXXL) 

TAXATICm— ElilGRANT  AOBNT. 

One  who  comes  into  this  state  and  em- 

Eloys  on  his  own  behalf  laborers  to  work  for 
im  outside  this  state  is  not  an   "emigrant 
agent,"  within  the  meaning  of  the  law  impose 
lag  a  tax  upon  such  agents. 
(Syllabus  by  the  Ck>nrt.) 

Brror  fiom  city  court  of  Balnbrldge;  B.  B. 
Bower,  Judga 

R.  A.  Thens  was  convicted  of  hiring  labor- 
en  to  be  employed  without  the  state,  without 
leglstratloii,  and  brings  error.    Beveraed. 

DonalBon  &  Fleming  and  W.  O.  Walker, 
for  plaintlfr  in  error.     Albert  Rusaell  and. 
Hawea  &  Hawes,  for  the  SUte. 

LHWISI^  J.  The  phibfttur  In  error  was  tried 
In  the  city  court  of  Balnbrldge  upon  an  accu- 
sation charging  that  on  a  named  day  he  "did 
engage  In  hiring  laborers  In  this  state,  to  be 
employed  beyond  the  limits  of  the  same,  with- 
out going  before  the  ordinary  of  aaid  [De- 
catur] county  and  Registering  his  name  and 
place  of  business  as  required  by  law."  There 
was  no  attempt  to  contradict  the  witnesses 
for  the  state,  who  swore  that  the  defendant 
had  hired  two  negro  laborers  In  Decatur  coun* 
ty  to  go  to  his  farm  in  Alabama  and  work 
turpentine  for  him,  and  had  attempted  to  hire 
others  for  the  same  purpose;  There  was  no 
evidence  that  he  was  engaged  in  the  busi- 
ness of  an  emigrant  agent,  or  that  he  had  act- 
ed for  any  person  other  than  himself  In  hiring 
the  laborers  whom  he  secured  and  attempted 
to  secure.  On  this  evidence  the  Jury  returned 
a  verdict  of  guilty,  and  the  defendant's  mo- 
tion for  a  new  trial  was  overruled,  and  he  ex- 
cepted. 

In  the  case  of  Williams  v.  Fears,  110  Ga. 
6^,  85  S.  E.  699,  60  U  R.  A  685,  wiU  be 
found  an  exhaustive  and  able  discussion  of 
the  meaning  of  the  term  '^emigrant  agent,** 
as  used  in  the  general  tax  act  of  1888^  under 
which  the  accusation  in  this  case  was 
brought.  An  emigrant  agent  was  there  de- 
fined as  "a  person  engaged  in  hiring  laborers 
In  this  state,  to  be  employed  beyond  the  lim- 
its of  the  same.**  Bee  also,  to  the  same  ef- 
fect, Vamer  v.  State,  110  Ga.  596,  36  S.  B. 
93.  To  be  engaged  In  a  work,  in  the  sense 
contemplated  by  acta  imposing  taxation, 
would  seem  to  necessarily  imply  that  the  per* 
son  so  engaged  must  make  that  work  his 
business  or  occupation.  Giving  the  language 
this  construction,  which  we  think  is  not  only 
fair,  but  necessary,  the  plaintiff  in  error  was 
not  shown  to  have  been  "engaged"  hi  hir- 
ing laborers  In  this  state,  to  be  employed  be- 
yond the  limits  of  the  same.  It  is  not  claim- 
ed that  he  was  an  agent  at  all,  nor  that  he 
made  the  hiring  of  laborers  in  any  sense  his 
business  or  occupatfon.  The  legislative 
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actment  Imposing  a  tax  upon  emigrant 
agents,  and  providing  a  penalty  for  the  fail- 
ure to  register  and  pay  such  tax,  was  clearly 
Intended  to  apply  to  persons  who^  as  agents 
of  others,  make  it  their  business  to  hire  la- 
borers in  this  state,  to  be  sent  beyond  the 
limits  of  the  state,  and  there  employed  by 
others.  To  extend  Its  application  to  a  resi- 
dent of  another  state,  who,  being  In  this  state, 
incidentally  employs  laborers  on  his  own  be- 
half to  work  for  him  beyond  the  limits  of  this 
state,  would  be  entirely  unwarranted. 

It  follows  from  the  foregoing  that  the  ver- 
dict finding  the  defendant  guilty  was  contra- 
ry to  law  and  the  evidence,  and  should  have 
been  set  aside  on  motion  for  new  trial.  Judg- 
ment reversed.   Afl  the  Justices  eoncurrlng. 


CiiiGa. ») 
GRIFFIN,  Sheriff,  v.  BAYBS. 

(Supreme  Court  of  Georgia.    Nov.  6,  1901.) 

HABBAS  CORPUS-QUESTIONS  NOT  RAISBD  AT 
TRIAIi-OBNBRAL.  AND   SPBCIAL   STAT- 
UTES-CONSTITUTIONAL LAW. 

1.  One  indicted,  convicted,  and  sentenced  un- 
der a  repealed  statute  may  be  discharged  by 
habeas  corpus,  if  on  the  mal  the  question  of 
the  validity  of  such  statute  was  not  made  and 
adjudicated  against  him.  (a)  On  the  trial  In 
which  the  applicant  for  habeas  corpus  in  the 
present  case  was  conylcted,  the  question  wheth- 
er or  not  the  general  statute  making  it  an 
offense  to  retail  or  sell  intoxicating  liquor  with- 
out license  was  operative  in  Bartow  county 
was  not  ma,de  or  passed  upon. 

2.  The  special  local  act  of  1881  for  Bartow 
county,  if  valid  and  constitutional,  suspended 
as  to  that  county  the  general  statute  above 
mentioned,  (a)  The  question  of  the  consti- 
tutionality of  this  Bartow  county  special  act 
was  not  made  on  the  trial  wherein  defendant 
in  error  was  convicted. 

8.  The  act,  however,  according  to  the  prin- 
ciple ruled  in  Papwortn  v.  State,  31  S.  E.  402, 
103  Ga.  36,  and  subsequent  cases,  is  not  con- 
stitutional, because  it  conflicts  with  thegeneral 
domestic  wine  act  of  February  27,  1877,  and 
is  violative  of  that  clause  of  the  constitution 
which  prohibits  special  legislation  in  any  case 
for  which  provision  has  been  made  by  an  exist- 
ing general  law.  This  special  act  differs  from 
the  special  act  dealt  with  in  Smith  v.  State,  87 
8.  B.  441,  112  Ga.  291. 

4.  It  results  from  the  foregoing  that,  inas- 
much as  the  applicant  In  the  proceeding  under 
review  was  indicted  and  convicted  under  the 
general  act  first  above  mentioned,  which  is 
still  of  force  in  the  county  of  Bartow,  his  con- 
viction and  sentence  were  legal,  and  conse- 
quently the  court  erred  in  discharging  him 
from  custody. 

Little  and  Lewis,  JJ.,  dissenting. 

(Syllabus  by  the  Oourt.) 

Error  from  superior  court,  Bartow  coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  W.  H.  Eaves  for  writ  of  habeas 
corpus  directed  to  R.  L.  Griffin,  sheriff. 
From  a  Judgment  granting  the  writ,  the 
sheriff  brings  error.    Beveraed, 

Sam  P.  Maddox,  Sol.  Gen.,  and  T.  O.  Mil- 
ner,  for  plaintiff  In  error.  J.  M*  Neel,  fot 
def  aidant  In  error* 
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FI8H,  J.  The  first  questioi:  presented  for 
our  consideration  is  whether  one  indicted* 
convicted,  and  sentenced  for  an  act  made 
penal  by  a  statute  repealed  pricHr  to  the  date 
the  offense  is  alleged  to  have  been  commitr 
ted  can  be  discharged  from  custody  by  hap 
beas  corpus.  This  question  has  been  prac- 
tically answered  in  the  affirmative  by  the  de- 
cision of  this  court  in  Moore  v.  Wheeler, 
109  Ga.  62,  35  S.  B.  116.  In  that  case  Moore 
pleaded  guilty  to  an  Indictment  based  upon 
an  unconstitutional  statute,  and,  after  sen- 
tence, sued  out  a  writ  of  habeas  corpus  to 
be  discharged  from  custody.  On  the  hear- 
ing he  was  remanded,  but  this  court  held,  in 
jreversing  such  ruling,  that  the  court  below 
erred,  for  the  reason  that,  as  the  statute 
nnder  which  the  indictment  was  framed  was 
unconstitutional,  the  sentence  was  a  mere 
nullity.  In  delivering  the  opinion,  Presiding 
Justice  Lumpkin  said:  "It  seems  to  be 
now  well  settled  that,  where  one  is  indicted 
and  tried  under  an  unconstitutional  statute, 
he  may,  even  after  final  conviction  and  sen- 
tence, obtain  his  discharge  from  custody  on 
a  writ  of  habeas  corpus."  ■  A  number  of  au- 
thorities were  cited  in  support  of  this  propo- 
sition. The  reason  for  the  rule  is  that  an 
unconstitutional  statute  cannot  make  an  act 
criminaL  Such  a  statute  Is  void,  and  is  as 
no  law.  "A  conviction  under  it  is  not  mere- 
ly erroneous,  but  is  illegal  and  void,  and 
cannot  be  a  legal  cause  of  Imprisonment"  A 
court  has  no  power  or  jurisdiction  to  render 
a  judgment  punishing  one  for  an  act  sought 
to  be  made  criminal  by  an  unconstitutional 
statute.  Church,  Hab.  Corp.  $$  362,  368. 
If  one  indicted  and  tried  under  an  unconsti- 
tutional statute  may,  after  conviction,  be 
discharged  on  habeas  corpus,  he  may,  for 
the  same  reason,  be  so  discharged  after  con- 
viction and  sentence  under  an  indictment 
based  upon  a  statute  repealed  prior  to  the 
commission  of  the  alleged  offense.  Church, 
Hab.  Corp.  $  374;  In  re  Wright  (Wyo.)  27 
Pac.  566,  13  L.  R.  A.  748,  31  Am.  St  Rep.  94. 
See,  also,  9  Enc.  PL  &  Prac.  1046.  Counsel 
for  plaintiff  in  error,  in  support  of  his  con- 
tention that  the  defendant  in  error  cannot 
be  discharged  from  custody  under  habeas 
corpus,  relies  upon  Daniels  v.  Towers,  79 
6a.  785,  7  S.  E.  120,  wherein  it  is  held: 
"After  a  judgment  of  conviction  for  felony 
has  been  affirmed  by  the  supreme  court  on 
writ  of  error  brought  by  the  convict,  the  le- 
gality of  his  conviction  cannot  be  drawn  in 
question  by  a  writ  of  habeas  corpus  sued 
out  by  him,  or  by  any  other  person  in  his 
behalf,  save  for  want  of  jurisdiction  appear- 
ing on  the  face  of  the  record  as  brought 
from  the  court  below  to  the  supreme  court 
Such  affirmance  implies  that  he  was  tried 
by  a  court  of  complete  jurisdiction  legally 
constituted,  and  nothing  to  the  contrary  can 
be  shovm  otherwise  than  by  inspection  of 
the  record."  We  do  not  think  that  decision 
is  In  conflict  with  the  ruling  made  in  Moore 


▼•  Wheeler,  supra,  or  contravenes  anything 
we  have  said  in  the  present  case.  While  it 
is  an  elementary  principle  that  errors  and 
irregularities,  not  Jurisdictional,  cannot  be 
examined  or  inquired  into  on  habeas  corpus; 
that  on  questions  of  law  and  fact  within  the 
court's  jurisdiction  its  decision  is  conclu- 
sive, and,  however  erroneous  its  Judgmoit 
may  be,  it  cannot  be  reviewed  collaterally 
on  such  writ—yet,  as  we  have  seen,  it  la 
firmly  established  that,  where  one  lis  ccm- 
vlcted  and  sentenced  under  an  Indictment 
founded  upon  an  unconstitutional  or  re- 
pealed statute,  the  court  has  no  jurisdic- 
tion to  render  the  particular  judgment  and 
a  discharge  may  be  granted  on  habeas  cor- 
pus, where  the  invalidity  of  the  statute  ap- 
pears from  the  face  of  the  Indictment  The 
*  court  in  Daniels  v.  Towers,  supra,  recog- 
nized the  rule  that  the  legality  of  a  convic- 
tion could  be  drawn  in  question  by  habeas 
corpus  when  the  want  of  Jurisdiction  in  the 
court  appeared  on  the  face  of  the  proceed- 
ings. In  Collins  V.  Hall,  92  Ga.  411,  17  S. 
B.  622,  it  was  held  that  a  Judgment  of  convic- 
tion void  on  its  face  conferred  no  authority 
for  detaining  in  prison  the  person  convicted, 
and  was  no  obstacle  to  his  discharge  on  ha- 
beas corpus.  The  indictment  upon  which 
defendant  in  error  was  convicted  charged 
him  with  violating  the  general  statute 
against  retailing  or  selling  intoxicating  liq- 
uor without  license,  and,  as  the  court  is 
bound  to  take  Judicial  cognizance  of  the  e^ 
istence  of  the  local  statute  seeking  tv  re- 
peal the  general  law,  if  the  general  law  was 
repealed  the  Indictment  framed  under  it 
showed  upon  its  face  that  it  charged  no 
crime.  Where  the  accused,  up<Mi  the  trial, 
brings  in  question  the  validity  of  the  stat- 
ute under  which  he  had  been  indicted,  and 
the  point  is  decided  against  him,  it  then, 
of  course,  becomes  res  adjudicata,  and  can- 
not be  reviewed  collaterally  on  habeas  cor- 
pus. The  defendant  in  error  in  the  case  un- 
der consideration  did  not  upon  his  trial, 
make  the  question  that  the  general  statute 
making  it  an  offense  to  retail  or  sell  intoxi- 
cating liquor  without  license  was  inoper- 
ative in  Bartow  county,  nor  was  It  then 
passed  upon.  It  Is  true  that  he  then  sought 
to  make  the  point  by  requesting  the  court 
to  instruct  the  jury  that  a  conviction  could 
not  be  had  under  the  indictment  because 
the  general  law  upon  which  It  was  based 
had  been  repealed  by  the  local  law;  but  the 
court  refused  to  give  such  request,  and  in 
the  motion  for  a  new  trial  error  was  as- 
signed upon  such  refusal.  Wh^i  the  case 
came  here  for  review,  this  court  ruled  that 
the  question  was  never  properly  raised  In 
the  court  below,  and  that  If  the  indict- 
ment was  fatally  defective,  the  accused  did 
not  want  a  new  trial  under  that  indictmoit 
2»  3.  The  general  law,  as  contained  In  rc- 
tion  433  of  the  Penal  Code,  makes  it  a  mis- 
demeanor for  any  pecson  to  sell  ^piritnous. 
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vinous,  or  malt  Ilqaors  In  any  county  or 
Tillage  in  any  quantity,  without  first  ob- 
taining a  license  from  the  authorities  auf 
thorized  l^  law  to  grant  license  for  th«  sale 
of  such  liquors  by  retail.  In  1884  an  act  was 
passed  '*to  submit  to  the  qualified  yoters  of 
the  county  of  Bartow  the  question  of  the 
sale  and  furnishing  of  intoxicating,  alcoholic, 
spirituous,  vinous  or  malt  liquors,  and  to  pn^ 
hibit  the  same  from  being  sold  or  furnished 
after  said  election  if  a  majority  of  those  vot^ 
ing  [should]  so  determine,  and  to  provide 
penalties  for  such  sale  and  fumishing.** 
Acts  1884-85,  p.  503.  The  prohibitory  por^ 
tion  of  this  act  made  penal  the  sale  by  any 
person  of  "any  intoxicating,  alcoholic,  spirit- 
uous, vinous  or  malt  liquors  within  the  lim- 
its of"  Bartow  county,  but  provided  that 
nothing  in  the  act  should  be  "construed  to 
prevent  the  sale  or  tumishing  by  the  maimer 
of  any  domestic  wine,  beer  or  cider  made 
in  said  county.*'  If  valid  and  constitutiimal, 
this  special  local  act,  when  its  prohibitory 
provisions  went  into  effect,  superseded,  as 
to  Bartow  county,  the  general  statute  above 
mentioned,  on  which  the  indictment  was 
based  under  which  the  defendant  in  error 
was  tried,  convicted,  and  sentenced;  and  the 
result,  then,  would  be,  as  we  have  seen,  that 
he  should  have  been  discharged  upon  the 
writ  of  habeas  corpus  sued  out  by  him,  tt 
not  appearing  from  the  record  that  the  ques- 
tion of  the  constitutionality  of  the  local  act 
was  made  on  the  trial  when  he  was  convict- 
ed. This  special  act,  however,  according  to 
the  principle  ruled  in  Papworth  v.  States 
103  Ga.  86»  81  S.  B.  402;  O'Brien  t.  State, 
109  Ga.  51,  85  S.  B.  112;  Bmbry  v.  State, 
109  Ga.  61,  85  S.  B.  116;  Tinsley  v.  State, 
109  Ga.  822,  85  S.  B.  303,^ls  not  constitu- 
tional because  it  seeks  to  vary  the  provisions 
of  the  general  domestic  wine  act  of  Feb- 
ruary 27,  1877  (Acts  1877,  p.  83),  legalizing 
the  sale  of  domestic  wines,  by  the  manu- 
facturers thereof,  in  quantities  of  not  less 
than  one  quart,  anywhere  In  the  state.  The 
special  act  undertakes  to  make  it  unlawful 
for  any  person  to  sell  "any  intoxicating,  al- 
coholic, spirituous,  vinous  or  malt  liquors 
within  the  limits  of  [Bartow]  county,"  and 
provides  that  nothing  In  the  act  "shall  be 
construed  to  prevent  the  sale  •  •  •  by 
the  maker  of  any  domestic  wine,  beer  or  ci- 
der made  in  said  county."  The  proviso  in 
this  special  act  does  not  save  it  from  con- 
flict with  the  general  domestic  wine  act,  for 
it  exempts  from  the  operation  of  the  act 
the  sale,  by  the  maker,  of  such  domestic 
wine  only  as  Is  made  in  Bartow  county,  leav- 
ing the  act  operative  as  against  the  manu- 
facturers of  domestic  wines  made  In  other 
counties  of  this  state,  who  might  sell  the 
same,  in  quantities  of  nbt  •  less  than  one 
quart.  In  that  county.  This  special  act  ma- 
terially differs  from  the  special  act  for  the 
counties  of  Thomas  and  Oobb  (Acts  1883, 
pp.  606,  606).  dealt  with  In  Smith  t.  State, 


112  Ga.  291,  87  S.  B.  441.  The  special  act 
under  consideration  in  that  case,  while  mak- 
ing it  unlawful  to  sell  "intoxicating,  spiritu- 
ous, vinous  or  malt  liquors  of  any  kind  and 
In  any  quantity"  In  the  counties  named,  con- 
tained a  proviso  that  nothing  therein  should 
''be  80  construed  as  to  prevent  any  person 
from  selling  domestic  wines  and  elder  made 
by  them  In  said  county."  This  court  held 
that  the  words  "In  said  county,"  as  used  In 
the  proviso,  related  to  the  place  of  sale,  and 
not  to  the  place  of  manufacture,  and  that 
therefore,  that  special  act  did  not  affect  or 
modify  the  operation  of  the  general  domes- 
tic wine  act  of  1877,  and  was,  therefore,  not 
violative  of  that  clause  of  the  constitution 
which  prohibits  si>ecial  legislation  in  any 
case  for  which  provision  has  been  made  by 
an  existing  general  law.  The  question  of 
the  constitutionality  of  the  Bartow  county 
special  act  was  not  made  on  the  trial  where- 
in the  defendant  in  error  was  convicted. 

4.  It  results  from  the  foregoing  that,  in- 
asmuch as  the  applicant  in  the  habeas  cor- 
pus proceeding  under  review  was  indicted 
and  convicted  under  the  general  law  con- 
tained in  section  433  of  the  Penal  Oode, 
which  is  still  in  force  in  Bartow  county,  it 
not  having  been,  as  to  that  county,  repealed 
by  the  unconstitutional  special  act  of  1884 
for  such  county,  his  conviction  and  sentence 
were  legal,  and  consequently  the  court  below 
erred  in  discharging  hUn  from  custody. 

Judgment  reversed. 

LITTLB  and  LBWIS,  JJ.,  dissenting; 
LITTLB,  J.,  saying:.  In  my  opinion,  the  lo- 
cal act  passed  by  the  general  assembly  for 
Bartow  county,  prohibiting  the  sale  or  fur- 
nishing of  liquor,  in  1884,  simply  had  the 
effect  to  suspend  the  operation  of  the  gen- 
eral law  prohibiting  the  sale  of  spirituous 
liquors  without  a  license,  and  under  its  pro- 
vision the  terms  of  the  general  law  would  be- 
come operative  ex  vi  termini.  In  the  event 
the  local  law  for  any  reason  ceased  to  apply. 
But  the  local  act  in  no  sense  repealed  the 
general  law.  Tliat  local  act  was  perfectly 
constltutiona],  and  was  a  proper  exercise  by 
the  general  assembly  of  its  vested  power. 
The  indictment  was  framed  under  the  pro- 
visions of  the  general  law,  which,  being  in- 
operative in  Bartow  county,  would  not  (be- 
cause of  the  existence  of  the  local  law)  sup- 
port the  indictment;  and,  inasmuch  as  the 
question  of  the  validity  of  the  local  law 
was  not  made  and  passed  upon  at  the  for^ 
mer  trial,  when  the  defendant  was  found 
guilty,  the  judge  had  the  power  to  deter- 
mine that  question  on  the  hearing  of  a  writ 
of  habeas  corpus.  In  determining,  as  he 
did,  that  the  local  act  was  constitutional  and 
valid,  and  that  no  offense  against  the  laws 
of  the  state  was  charged  In  an  Indictment 
charging  the  accused  (In  Bartow  county) 
with  a  violation  of  the  general  law  in  rela- 
tion to  the  sale  of  liquor,  the  Judge  ruled 
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RB3SVB8  ▼•  STATIS. 


(Supreme  Coart  of  Georgia.    Not.  7,  1901.) 

HOMICIDS^-SBLF-DEFSNSB—INSTRUCnON— 

ERROR— RBSVBRSAL  OF  JUDGMENT 

— PROPRIETY. 

1.  When  in  the  trial  of  a  mnrder  case  thert 
was  a  theory  presented  hj  the  prisoner's  state- 
ment which  would  have  authorized  the  killing 
of  the  deceased,  whether  he  was  at  the  time 
adyancing  upon  the  accused  or  not,  it  was  er- 
ror requiring  the  grant  of  a  new  trial  for  the 
court  to  so  charge  the  jury  as  to  leav^  the 
impression  upon  their  minds  that  the  killing 
was  not  justifiable,  nnder  any  circumstances, 
unless  the  deceased  was  at  the  time  of  the 
killing  advancing  upon  the  accused. 

2.  The  judgment  refusing  a  new  trial  In  this 
case  is  less  reluctantly  reversed  because  it  is 
clearly  apparent  from,  the  record  that  the  en- 
tire truth  of  the  transaction  under  inyestiga- 
tion  has  not  been  brought  to  light. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Dodge  conntj; 
B.  J.  Reagan,  Judge. 

Jim  Reeves  was  convicted  of  murder  In  the 
first  degree,  and  brings  error.    Reversed. 

Herrman  &  Highsmlth,  for  plaintiff  in  er- 
ror. J.  F.  De  Lacy,  Sol.  Gen.,  and  J.  M. 
Terrell,  Atty.  Oen.,  for  the  State. 

OOBB,  J.  The  accused  was  convicted  of 
murder,  and  sentenced  to  be  hung.  Having 
made  a  motion  for  a  new  trial,  which  was 
ov^Tuled,  he  excepted. 

1.  Complaint  Is  made  that  the  court  erred 
in  giving  the  following  charge:  "If  yon  be- 
lieve that  at  the  time  of  the  killing  the  de- 
ceased was  advancing  upon  the  accused,  the 
killing  would  be  justifiable.'*  This  charge 
was  error,  for  the  reason  that  it  was  cal- 
culated to  Impress  upon  the  minds  of  the 
jury  that  the  accused  would  not  be  justi- 
fied in  taking  the  life  of  the  deceased  un- 
less the  deceased  was  advancing  upon  him, 
when  there  were  circumstances  referred  to 
in  the  statement  of  the  accused  which,  if 
believed  by  the  jury,  would  have  authorized 
the  killing  of  the  deceased,  notwithstanding 
the  fact  that  at  the  time  of  the  kilUng  the 
deceased  was  not  advancing  upon  ihe  ac- 
cused. The  judge  having  on  his  own  mo-  . 
tion,  without  any  request  so  to  do,  under- 
taken to  charge  the  law  applicable  solely 
to  a  theory  of  the  case  as  raised  by  the 
prisoner's  statement,  the  charge  so  given 
should  have  been  accurately  adjusted  to  the 
facts  of  the  case  as  made  In  the  statement. 
Ragland  v.  State,  111  6a.  211,  63  S.  E.  6S2. 

2.  It  is  always  with  reluctance  that  this 
court  orders  the  verdict  of  a  jury  set  aside, 
but  we  do  so  in  this  instance  with  less  re- 
luctance because  It  is  clearly  apparent  from 
the  record  that  the  entire  truth  of  the  trans- 
action has  not  been  brought  to  light  There 
is  so  little  evidence  as  to  the  real  reason 
and  motive  which  actuated  the  accused  In 
killing  the  deceased,  and  the  knowledge  of 
^be  eyewitnesses,  who  were  some  distance 

\y,  was  so  limited  as  to  this  matter,  that 


we  cannot  help  but  feel  that,  whetlier  Ifae 
accused  Is  guilty  of  murder  or  not,  some- 
thing yet  remains  to  be  told.  We  send  the 
case  back  for  a  new  trial,  in  the  hope  tbat 
the  real  truth  of  the  matt^  may  be  fully 
developed. 

Judgment  roTerted.    All  the  Jnstieeg  oon- 
curringa 
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BATTT  T.  8TATB. 


(Supreme  Court  of  Georgia.     Nov.  d,  1901.) 

INTOXICATING  LIQU0R&-8ALB  WITHOUT 

UCENSB. 

One  cannot  be  legally  convicted  of  selling 
spirituous  liquors  without  a  license,  in  Tio- 
lation  of  Pen.  Code,  I  431,  in  a  county  fai 
which  the  sale  of  such  liquors  is  prohibited 
altogether  nnder  the  terms  of  the  general  op- 
tion liquor  law,  embodied  In  PoL  Code,  |  15^ 
et  seq.,  the  provisions  of  which  hava  been 
adopted  and  are  of  force  In  that  county. 

(Syllabus  by  the  Court) 

Error  from  dty  court  of  C^rlffln;  B.  W. 
HanmLond,  Judge. 

Willis  Batty  was  convicted  of  selling  Bq- 
uor  without  a  license,  and  brings  error.  Be- 
versed. 

Wm.  H.  Beck,  for  plaintiff  in  error.  O.  H. 
P.  Slaton,  and  F.  Dismuke,  for  the  State. 

COBB,  J.  /The  accused  was  placed  upoa 
trial  in  the  city  oourt  of  GrifEln  upon  an  ac- 
cusation charging  that  he  did  on  the  let  day 
of  March*  1901,  sell  by  retaJil  spirituous  liq- 
uors to  a  named  person,  and  to  other  per- 
sons to  the  accuser  unkqown,  without  flrat 
having  obtained  a  license  from  the  proi»tf 
authorities  of  the  county,  and  without  hav- 
ing taken  the  oatAi  prescribed  by  law.  It  ap- 
peared from  the  evidence  that  the  accused 
had  sold  a  quart  of  whisky  to  the  person 
named  in  the  accusation  in  October  or  No- 
vember, 1900,  and  that  he  had  sold  a  quart 
of  whisky  to  another  person  some  time  In 
the  fall  of  that  year.  There  was  no  evidence 
of  any  other  sales  by  the  accused,  l^ere 
was  a  verdict  of  guilty,  and  the  case  is  here 
upcm  a  bill  of  excepticms  assigning  &croe  upon 
the  refusal  of  the  judge  to  grant  a  new  trial. 

On  March  1,  1901,  the  county  authoritlea 
of  Spalding  county  were  authorized  to  grant 
licenses  to  persons  to  sell  spirituous  liqnon 
by  retail.  It  is  manifest  from  the  terms  of 
the  accusation  that  It  was  the  Intention  ot 
the  pleader  to  charge  the  accused  with  a  vio- 
lation of  the  general  law  of  the  state  which 
prohibits  the  sale  of  liquors  by  retalltwlthout 
license  from  the  proper  authorities  ot  the 
county;  the  offense  charged  being  cleariy  a 
violation  of  Pen.  Code,  |  431.  At  the  time 
that  the  sales  shown  by  the  evidence  took 
idace  (that  is,  in  the  fall  of  1900),  the  sale 
of  liquors  by  retail  was  prohibited  altogether 
in  Spalding  county  under  the  terms  of  the 
general  local  option  liquor  law  of  the  state, 
the  provisions  of  which  were  of  force  In 
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Spalding  comity,  and  comttnued  of  force  In 
that  comity  mitil  January  21,  1901.  Tbe  ac- 
cuaatton  was  a  good  accusation  upon  Its  face, 
and  a  proof  of  a  sale  without  m  llc^ise  at 
any  time  between  the  date  that  the  general 
local  option  law  became  Inoperative  and  tbe 
date  of  tiie  filing  of  the  accusation  would 
have  authorized  a  conylction.  But,  bo  long 
as  the  sale  of  gpirkuous  liquors  was  pro- 
hibited altogether  under  the  operation  of  tbe 
general  local  option  law,  there  could  be  no 
convlctioa  tor  the  ofTense  of  selling  liquor 
without  a  license;  there  being  no  authority 
during  such  time  for  liquor  to  be  sold  by 
license  or  otherwise  within  the  limits  of  the 
county.  Patton  ▼.  State,  80  6a.  714,  6  S.  BL 
273;  Brown  ▼•  State,  101  Ga.  525,  90  S.  B. 
837.  It  Is  argued  by  tbe  solicitor  of  the  dty 
court  that  the  coiLTicti<m  should  be  sustained 
for  the  reason  that  as  the  accusation  charged 
a  sale  of  liquor,  and,  as  a  sale  of  liquor  was 
a  Ti(^ation  of  the  general  local  option  law, 
the  accusation  was  sufficient,  under  such  law, 
if  all  the  allegations  in  the  accusation  refer- 
ring to  the  subject  of  license  and  oatb  be 
treated  as  mere  surplusage;  The  date  of  the 
sale  alleged  in  the  accusation  and  the  lan-_ 
guage  of  the  charge  therein  embraced  make 
it  so  manifest  that  It  was  the  Intention  of 
the  pleader  to  charge  the  accused  with  a  vio* 
latlon  of  the  general  law  of  the  state  In  refer- 
ence to  the  sale  of  Uquors  without  license, 
that  it  Is  Impossible  under  any  rule  of  law  of 
which  we  are  aware  to  treat  as  mere  sur- 
plusage and  eliminate  ttcm  tbe  accusation 
all  allegations  therein  contained  except  those 
referring  to  the  sale  Its^.  The  ofTenses 
charged  in  Ibe  two  laws  are  entirely  differ- 
ent. The  general  law  under  which  the  accu- 
sation was  evldentiy  framed  presupposes  the 
right  to  sell  liquor  after  compliance  with  cer^ 
tain  prescribed  terms,  whereas,  when  the 
sale  has  been  prohibited  under  tbe  terms  of 
general  local  option  law,  no  sale  of  whisky, 
either  by  license  or  otberwlse.  Is  permitted. 
Gonsequentiy  an  indictment  or  accusation 
framed  under  one  law  cannot  be  construed 
to  embrace  the  proTlsions  of  the  other.  As 
at  the  time  of  the  date  of  the  sale,  as  shown 
by  the  evidence.  It  was  not  legally  possible 
for  the  accused  to  hare  been  guilty  of  the  of- 
fense of  retailing  spirituous  liquw  without 
license,  the  verdict  finding  him  guilty  of  this 
offense  was  unauthorised,  and  the  court  erred 
in  not  granting  a  new  trial. 

Judgment  ceversed.    All  the  Justices  oon- 
curring. 

(U4  Qa.  81) 

MILLBB  y.  STATBL 

SAMS  T.  STATU 
(Supreme  Court  of  Georgia.    Not.  8,  1901.) 

CRIMINAL  LAW— RSVIBW. 
These  cases  are  controlled  by  the  decision 
this  day  made  In  the  case  of  Bat^  t.  8tate»  89 

o.  £i.  0X0. 

(Syllabus  by  the  Qourt^ 


Error  from  city  court  of  Grifibi;  B.  W. 
Hammond,  Judge. 

Walt^  Miller  and  Tom  Sams  were  con- 
ylcted  of  crime,  and  bring  error.    Beversed. 

Wm.  H.  Beck,  for  plaintiffs  in  eiror.  O. 
EL  P.  Slaton  and  F.  D.  Dismuke^  for  tbe 
Stata 

PBB  OUBIAM.    Judgment  reversed. 


(U4  Ga.  124) 

LANB  et  aL  T.  WILLIAMa 
(Supreme  Court  of  Georgia.    Nov.  7,  ItlOl.) 

FORCIBLB  BNTRT— BONA  FIDBS. 

In  a  proceeding  to  eject  intruders,  insti- 
tuted under  section  4808  et  seq.  of  the  CirH 
Oode.  the  sole  question  for  determination  is 
whether  or  not  tne  defendants  In  good  faith 
claim  the  right  to  be  upon  the  land;  and 
when,  by  undisputed  evidence,  they  establish 
their  bona  fides,  it  is  erroneous  to  direct  a 
verdict  in  favor  of  the  plaintiff. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Gatooaa  eoon- 
ty;  A.  W.  Fite,  Judge. 

Action  by  T.  H.  Williams  against  Josle 
Lane  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

Andrews  &  Smith,  for  plaintiff^  in  error. 
Payne  &  Payne,  for  defendant  in  error. 

LEWIS,  J.  Under  the  provisions  of  sec- 
tion 4808  et  seq.  of  the  Civil  CkMle^  the  plain- 
tiff filed  with  the  sheriff  of  Catoosa  county 
an  affidavit  for  the  purpose  of  ejecting  the 
defendants  from  certain  land  in  that  county 
alleged  to  belong  to  the  plaintiff.  The  de- 
fendants filed  their  counter  affidavit  as  pro- 
vided by  law,  and  the  issue  thus  formed  was 
tried  in  the  superior  court  of  Catoosa  county. 
The  plaintiff  Introduced  in  evidence  his  chain 
of  titie,  beginning  with  a  certified  copy  of  a 
deed  made  by  Thomas  Bussell,  administra- 
tor cum  testamento  annezo  of  M.  0.  Dyer, 
dated  November  7,  1870,  and  certain  oral 
evidence  tending  to  show  the  legality  of  his 
titie.  The  defendants  introduced  a  certified 
copy  of  the  will  of  M.  C.  Dyer,  their  grand- 
father, under  whom  they  claimed^  dated  Sep- 
tember 24,  1858^  and  probated  July  14,  1860. 
They  also  proved  that  their  going  upon  the 
land  in  dispute  was  the  result  of  the  advice 
of  their  attorneys,  who  were  men  of  stand- 
ing and  long  experience  in  their  pnrfession, 
and  who  assured  them,  after  careful  inves- 
tigation, that  they  had  good  titie  to  the 
land,  and  were  oititied  in  law  to  enter  and 
take  possession  of  it.  In  the  will  of  M.  C. 
Dyer  the  testator  named  his  two  sons  as  his 
executors,  and  it  appears  that  one  of  these 
sons  qualified  according  to  law.  It  does  not 
appear  how  Thomas  Bussell,  the  grantor  In 
the  first  link  of  the  plaintifTs  chain  of  titie, 
became  the  administrator  of  the  estate  of 
M.  C.  Dyer.  Upon  this  evidence  the  court, 
on  motion,  directed  a  verdict  for  the  plain- 
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tiffl;   and  the  defendants  Josle  Lane   and 
Amanda  Bazto:  excepted. 

Under  the  settled  rulings  of  this  court,  tt 
Is  not  necessary  for  the  defendant,  in  ac- 
tions such  as  the  one  under  consideration, 
to  show  a  title  paramount  to  that  of  the 
plaintiff.  It  Is  only  required  that  he  shall 
show  that  he  is  not  an  Intruder,  but  In  good 
faith  claims  the  right  to  go  upon  the  land. 
The  sole  point  to  be  decided  la  the  bona 
fides  of  the  defendant  "The  question  la 
not,  does  he  have  a  right,  but  does  he  in 
good  fblth  claim  itT*  McHan  y.  Stansell,  89 
Oa.  199.  See^  also,  to  the  same  effect,  Poo- 
Ian  ▼.  Sellers,  20  6a.  228;  Russd  y.  Cham- 
bers, 48  6a.  478;  Nichols  y.  Chandler,  46  6a. 
479;  Pratt  y.  Fountain,  78  6a.  261;  Thorpe 
y.  Atwood,  100  6a.  597,  28  &  B.  287;  Coffey 
y.  Pace,  106  6a.  293,  32  S.  B.  116.  The  case 
of  Thorpe  y.  Atwood,  supra,  cited  in  the 
brief  of  counsel  for  the  defendant  in  error, 
seems  to  us  to  be  one  of  the  strongest  cases 
tending  to  establish  the  contention  of  op- 
posing counsel  that  the  sole  question  for 
decision  in  the  court  below  was  the  bona 
fides  of  the  defendant  In  that  case  the  de- 
fendant entered  and  claimed  the  right  of 
possession  of  the  land  by  ylrtue  of  a  deed 
which  it  was  alleged  he  had  forged.  The 
admission  of  eyldence  tending  to  establish 
the  forgery  was  upheld  by  this  court,  not  as 
affecting  the  title  to  the  land,  but  as  going 
to  show  the  bad  faith  of  the  defendant  The 
court  says:  "Upon  the  trial  of  issues  of 
this  class,  title  to  the  premises  in  dispute  la 
not  Inyolyed,  except  in  so  far  as  it  bean 
upon  the  question  of  possession  and  the  bona 
fides  of  the  entry."  Our  law  has  laid  down 
certain  well-defined  methods  for  trying  Is- 
sues Inydlying  the  title  to  laud.  This  Is  not 
one  of  those  methods.  The  remedy  pre- 
scribed in  section  4808  et  seq.  of  the  CiyH 
Code  was  intended  to  apply  only  to  intrud- 
ers, squatters,  or  disseisors,  who  enter  in  bad 
faith,  and  without  any  claim  or  shadow  of 
right  The  defendants  below  made  a  clear 
showing  of  good  faith.  They  Introduced  the 
will  of  their  grandfather,  under  which,  in 
the  absence  of  a  counter  showing,  they 
would  be  entitled  to  enter  upon  the  land  in 
dispute.  This  will  and  its  probate  antedate 
by  seyeral  years  the  first  deed  In  the  ab- 
stract of  title  Introduced  by  the  plaintiff, 
and  It  is  worthy  of  note  that  no  eyldence 
appears  In  the  record  throwing  any  light 
upon  the  manner  in  which  the  grantor  In 
that  deed  attained  the  ofildal  capacity  in 
which  It  was  executed.  No  serious  attempt 
seems  to  haye  been  made  by  the  plaintiff 
to  proye  bad  faith  on  the  part  of  the  defend- 
ants, and  certainly,  upon  the  face  of  the 
record,  no  such  bad  faith  appears.  The 
dalm  of  title  made  by  the  defendants  may 
be  wholly  without  merit  That  is  not  for  us 
to  say.  It  is  sufiident  that  thejr  set  up  in 
the  court  below  ample  eyldence  of  their 
good  faitht  and  hence  should  not  haye  been 


ejected  as  taitruden.  It  follows  that  the  di- 
rection of  a  yerdict  for  the  plaintiff  by  the 
trial  court  was  error. 

Judgment  reyersed.    All  the  Justices  con- 
curring. 
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FDOPLETS  SAV.  BANK  y.  SMITH  et  at 
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VBRDICT  —  VNOBRTAINTT  —  KNOWIiBDOB  OP 
AOBNT-UABIUTY  OF  PRINCIPALi— PLiBOOfl 
OF  PARTNERSHIP  ORBDIT— NIBW  TRIAI«. 

1.  Viewed  in  the  Hght  of  the  pleadings  filed 
in  the  present  case,  the  yerdict  of  the  jury  was 
not  yoid  for  unceitainty. 

2.  When  the  holder  of  a  promissory  note  sur^ 
renders  to  the  maker  thereof  coUaterals  gfyen 
to  secure  its  payment  In  order  that  the  latter 
may  sell  the  same  and  apply  the  proceeds  to 
the  payment  of  his  indebtedness,  the  relation 
of  principal  and  agent  exists  between  them, 
in  BO  far  as  third  persons  are  concerned.  It 
follows  that  where  the  maker  of  the  note  sub- 
sequently reports  that  he  has  sold  the  collat- 
erals to  a  partnership  of  which  he  Is  a  mem- 
ber, and,  relying  upon  this  representation,  his 
principal  accepts  as  the  proceeds  of  the  col- 
laterals a  promissory  note  executed  in  the 
name  of  the  partnership,  it  cannot  be  held  liable 
thereon  if.  In  point  of  fact.  It  neyer  became 
the  purchaser  of  the  collaterals  or  derived  any 
benefit  therefrom.  The  principal  had,  or  was, 
in  law,  chargeable  with,  knowledge  of  all  facta 
known  by  the  agent 

3.  That  a  partnership  may  frequently  haye 
drawn  checks  against  its  funds  in  bank  for 
the  purpose  of  discharging  the  Indlyidual  debts 
of  its  members  would  not  constitute  such  '*a 
course  of  dealing"  as  would  Justify  the  bank 
in  assuming  that  it  was  within  the  scope  of  the 
partnership  business  to  pledge  Its  credit  and 
giye  its  promissory  note  in  satisfaction  of  a 
debt  due  by  one  of  the  partners  to  the  bank. 
In  no  event  could  such  '^a  course  of  dealing*' 
be  set  up  by  the  bank  if  it  did  not  as  matter 
of  fact,  act  upon  the  faith  thereof. 

4.  That  the  court  may  luive  committed  error 
in  charging  the  jury,  or  in  refusing  to  give  them 
certain  Instructions,  or  in  denying  to  the  los- 
ing party  the  right  to  open  and  conclude  the 
argument  affords  no  cause  for  ordering  a  new 
trial,  when,  as  in  the  present  case,  the  verdict 
returned  by  the  jury  was  demanded  by  the  evi- 
dence. 

(Syllabus  by  the  C6urt) 

Error  from  city  court  of  Floyd  county; 
Jno.  H.  Reece,  Judge. 

Action  by  the  People's  Savings  Bank 
against  Henry  G.  Smith  and  F.  H.  Rounsa- 
yille.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

Fouchd  &  Fouchd,  for  plaintiff  tn  error. 
J.  Branham  and  McHenry  &  Maddox,  for  de- 
fendants in  error. 

LUMPKIK,  P.  J.  The  People's  Sayings 
Bank  filed  in  the  city  court  of  Floyd  county 
a  petition  in  the  following  words:  '"The  pe- 
tition of  the  People's  Savings  Bank,  a  corpo- 
ration, showeth:  Fhrst  that  Henry  G.  Smith 
and  F.  H.  Rounsavllle,  partners  using  the 
firm  name  and  style  of  Henry  G.  Smith  & 
Company,  of  said  county,  are  Indebted  to  th^ 
petitioner  in  the  sum  of  three  hundred  and 
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twenty*  four  dollars  and  five  centu*  besides 
Interest  upon  a  certain  promissory  note»  a 
copy  of  which  is  hereto,  attached;  second^ 
said  Henry  G.  Smith  &  F.  H.  Rounsaville, 
partners  as  aforesaid,  [are]  also  indebted  to 
petitioner  in  the  sum  of  ten  per  cent  upon 
said  principal  and  interest  for  attorney's  fees 
upon  said  note  in  the  event  of  the  filing  of 
an  unsuccessful  defense  to  this  suit;  third, 
said  amounts  of  principal,  interest  and  at- 
torney's fees  are  due  and  unpaid,  and  said 
defendant  refuses  to  pay  the  same.  Where- 
fore petitioner  prays— First  judgment  against 
said  defendant  for  the  amounts  alleged  to  be 
due;  second,  that  process  may  issue,  requhr- 
ing  said  defendant  to  be  and  appear  at  the 
nest  city  court  to  answer  petitioner's  com- 
Idaint  Fouchd  &  Fouch6«  Plaintiff's  Attor- 
neys." Attached  to  the  petition  was  a  copy 
of  an  unconditional  promissory  note,  purport- 
ing to  have  been  signed  by  Henry  G.  Smith 
&  Co.,  payable  to  the  First  National  Bank 
of  Rome,  Ga.,  and  indorsed  to  the  People's 
Savings  Bank.  The  petition  was  served  per- 
sonally upon  Henry  G.  Smith  and  F.  H. 
BounsaviUe.  The  former  filed  no  defense. 
The  latter  on  September  11,  1900,  filed  an 
answer  denying  the  first  second,  and  third 
paragraphs  of  the  petition.  Subsequently  he 
filed  an  amendment  in  the  following  words: 
''The  defendant  F.  H.  Rounsaville  further 
says  that  the  partnership  of  '&.  G.  Smith  & 
Co.  is  not  liable  for  the  note  sued  on,  nor  is 
be,  for  the  reason  that  said  note  was  not 
given  in  the  course  of  the  business  of  the 
partnership,  or  on  account  thereof,  but  the 
same  was  given  for  the  individual  debt  of 
H.  G.  Smith,  which  the  said  Smith  owed 
said  plaintiff  and  the  First  National  Bank 
of  Rome,  and  that  the  proceeds  of  said  note 
was  so  applied,  and  of  these  facts  the  said 
plaintiff  had  notice  at  the  time  said  trans- 
action took  place.  J.  Branham,  Deft's  Atty." 
Still  later  Rounsaville  filed  another  amend- 
ment reading  thus:  "And  now  comes  the 
defendant  Fred  H.  Rounsaville,  and  with- 
draws so  much  of  his  plea  filed  on  the  11th 
of  September,  1900,  as  denies  the  allegations 
contained  in  the  third  paragraph  of  the  peti- 
tion; and  admits  that  the  note  sued  on  was 
signed  in  the  firm  name  by  Henry  G.  Smith 
during  the  existence  of  the  partnership  of 
Henry  G.  Smith  &  Co.,  and  that  the  plaintiff 
was  the  holdear  and  ownor  of  the  note  sued 
on  at  the  time  this  suit  was  brought  J. 
Branham,  McHenry  &  Maddox,  Att'ys  for 
Rounsaville."  The  case  went  on  trial  on 
these  pleadings,  and  the  Jury  returned  the 
following  verdict:  "We,  the  Jury,  find  for 
the  defendant **  Thereupon  the  plaintiff 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  it  excepted. 

1.  One  of  the  grounds  of  this  motion  was 
as  follows:  "Because  the  verdict  is  contrary 
to  law,  in  that  it  fails  to  find  for  the  plaln- 
tifl  against  eithor  of  the  defendants,  and  is 
vme&rt!^^  as  to  which  defendant  the  finding 


Is  f  or.**  A  consideration  of  this  ground  In- 
volves a  construction  of  the  pleadings,  which 
present  a  fair  Illustration  of  the  difficulty  and 
embarrassment  with  which  this  court  is  too 
frequently  confronted.  It  Is  remarkable,  to 
say  the  least  that  the  plaintiff  should  com- 
plain of  a  verdict  in  favor  of  '^e  defend- 
ant" for  the  reason  stated,  when  its  own 
petition  alleged  tha,t  "said  defendant  refuses 
to  pay"  the  promissory  note  declared  upon, 
and  prays  for  process  requiring  "said  defend- 
ant" to  appear  and  answer  Its  complaint. 
In  view  of  this  averment  and  prayer,  and 
of  the  fact  that  the  note  sued  on  was  exe- 
cuted in  the  name  of  Henry  G.  Smith  &  Co., 
a  partnership,  with  the  name  of  Rounsaville 
nowhere  appearing  thereon,  we  are  forced 
to  the  conclusion  that  It  was  the  intention 
of  the  pleader  to  bring  an  action  against 
the  partnership  Itself,  and  not  against  the 
individuals  composing  It  It  would  seem,  also, 
that  the  counsel  managing  the  defense 
thought  they  were  called  upon  to  meet  an 
action  of  such  a  character;  for,  while  the 
original  answer  and  both  amendments  were 
filed  in  the  name  of  Rounsaville  as  "defend- 
ant" these  pleadings  set  up  a  defense  which 
could  be  appropriately  made  only  by  the 
partnership  itself,  and  disclose  a  purpose  on 
the  part  of  Rounsaville  to  file  a  defense  in  its 
behalf,  which,  if  successfully  established, 
would  necessarily  jprotect  him  also.  At  any 
rate,  tiie  plaintiff  did  not  demur  to  the  an- 
swer as  amended,  but  treated  it  as  respon- 
sive to  the  petition,  and  aUowed  the  case  to 
be  tried  upon  the  theory  that  the  "defend- 
ant" therein  referred  to  had  duly  appeared 
and  made  answer  to  the  complaint  which 
it  sets  forth.  As  Henry  G.  Smith  filed  no 
answer,  and  as  the  note  sued  on  was  an  un- 
conditional contract  in  writing,  there  cer- 
tainly was  no  issue  to  be  passed  upon  by  the 
Jury  as  between  him  and  the  plaintiff,  even 
If  its  petition  was  such  as  to  warrant  a  Judg- 
ment being  taken  against  him  Individually 
as  a  partner.  Under  these  circumstances, 
the  best  we  can  do  with  such  loose  and  in- 
definite ideadlngs  is  to  hold,  as  we  do,  that 
the  issue  the  Jury  was  called  upon  to  try 
was  whether  or  not  the  partnership  of  Hen- 
ry G.  Smith  A  Co.  was  liable  to  the  plaintiff 
upon  the  note  sued  on.  Our  conclusion, 
therefore,  is  that  the  verdict  in  favor  of  "the 
defendant"  should  not  be  treated  as  void  for 
uncertainty. 

2.  A  careful  examination  of  the  brief  of 
evidence  convinces  us  that  this  case,  viewed 
in  the  light  of  facts  as  to  which  there  was 
no  dispute,  falls  within  the  principle  announ- 
ced in  the  second  headnote,  the  correctness 
of  which  is  not  open  to  serious  question,  and 
is  supported  by  the  decision  hi  Brobston  v. 
Penniman,  97  Ga.  527,  25  S.  E.  350.  These 
facts  required  a  verdict  against  the  plaintiff. 
It  was  conceded  that  the  savings  bank  had 
knowledge  of  all  the  facts  respecting  the 
note  sued  on  which  the  National  Bank  knew. 
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or  with  knowledge  of  which  the  latter  was 
chargeable,  when  the  former  took  that  note. 

8.  The  court  rejected  certain  evidence  tend- 
ing to  abow  It  was  the  cnstom  of  the  firm 
of  Henry  Q.  Smith  &  Co.  to  draw  checks 
against  Its  deposit  In  the  Fhrst  National  Bank 
In  payment  of  debts  due  by  the  IndMdnal 
members  of  the  firm.  This  evidence  was  of- 
fered for  the  purpose  of  showing  that  there 
had  been  snch  a  course  of  dealing  between 
the  partnership  and  that  bank  as  to  Justify 
the  latter  in  assuming  that  It  was  within 
the  scope  of  the  partnership  business  to  give 
promissory  notes  In  satisfaction  or  settle- 
ment of  the  individual  Indebtedness  of  Its 
members.  We  are  clearly  of  the  opinion  the 
evidence  was  properly  rejected,  and  have  un- 
dertaken In  the  third  headnote  to  formulate 
our  view  of  the  law  governing  this  matter. 
We  assume  that  what  la  there  laid  down 
win  be  readily  accepted  as  sound  doctrine, 
and  do  not  feel  called  upon  to  submit  any 
argument  In  support  thereof.  However  this 
may  be,  the  evidence  was  properly  rejected 
for  the  reason  that  It  clearly  appears  from 
the  uncontroverted  evidence  that  the  action 
of  the  bank  in  accepting  the  note  sued  on 
was  not  predicated  upon  any  such  alleged 
course  of  dealing. 

4.  Brror  is  also  assigned  upon  certain  in- 
structions given  to  .the  Jury,  upon  the  re- 
fusal of  the  court  to  give  in  charge  certain 
requests  presented  In  voting,  and  upon  Its 
ruling  that  the  plaintiff  was  not  entitled  to 
open  and  conclude  the  argument  before  the 
Jury.  It  would  be  unprofitable  to  deal  with 
any  of  the  questions  thus  presented;  for»  as 
stated  above,  a  verdict  In  favor  of  the  de- 
fendant was  demanded  by  the  evidence,  and, 
this  being  so,  the  finding  of  the  Jury  should 
be  allowed  to  stand,  even  If  the  court  did, 
as  contended,  commit  error  In  making  the 
rulings  Just  referred  to. 

Judgment  aflElrmed.  All  the  Justices  con- 
curring. 
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OARRIBRS-CONTRACT  WITB  PASSENOBRr- 

BREACH. 

The  evidence  aathorized  the  verdict,  and 
none  of  the  groands  of  the  motion  for  a  new 
trial  contain  assignments  of  error  which  re- 
quired the  trial  judge  to  set  aside  the  verdict 
of  the  jury  and  award  a  new  trial. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Whitfield  coun- 
ty; A.  W.  Pite,  Judge. 

Action  by  Mrs.  P.  L.  Wood  against  the 
Southern  Railway  Company.  Judgment  tix 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

->  &  Maddox,  for  plaintiff  In  enxMr. 
■urtln,  for  defendant  In  error. 


OOBB,  J.  Mrs.  Wood  sued  the  railway 
company  for  damages  which  she  had  sna- 
tained  on  account  of  certain  alleged  tortloos 
acts  committed  by  the  defendant  Her  pe- 
tition made  In  brief  the  following  case:  De- 
siring to  go  from  Dalton,  her  home,  to  a 
certain  point  In  Texas,  she  opened  negotia- 
tions with  the  agent  of  the  defendant  at 
Dalton  for  the  purchase  of  through  tickets 
for  herself  and  her  three  minor  children  to 
the  point  in  Texas  to  which  she  desired  to 
go.  In  ccmsideratlon  of  the  purchase  by 
plaintiff  of  tickets  over  the  defendant's  Une, 
its  agent  agreed  to  send  to  petitioner's  house 
and  transport  her  baggage  to  the  depot,  and 
bring  to  her  house  the  tickets  and  checks 
for  her  baggage.  The  agent  did  send  a  dray, 
and  have  the  baggage  transported,  but  did 
not  send  the  tickets  and  checks.  When  pe- 
titioner arrived  at  the  depot,  she  was  handed 
the  tickets,  for  which  she  paid  the  sum  of 
$78.23,  and  also  the  che<^s  for  her  bag- 
gage. Subsequently,  however,  the  agent  re- 
fused to  transport  as  baggage  one  of  her 
boxes,  and  demanded  the  return  of  the  check 
for  this  box;  and  petitioner,  being  Ignorant 
of  her  rights,  surrendered  the  check  upon 
the  agent's  agreeing  to  forward  it  by  next 
freight  train  to  her  point  of  destination. 
Petitioner  charges  that  all  of  her  baggage 
did  not  weigh  more  than  the  number  of 
pounds  allowed  to  her  tickets,  but  that  If 
it  did,  the  defendant  company  had  no  right 
to  rescind  the  contract  which  they  had  made 
to  transport  her  baggage  on  these  tickets. 
After  receiving  her  tickets  and  dbecks,  peti- 
tioner learned  for  the  first  time  that  her 
train  was  behind  time,  which  fact  was  well 
known  to  the  agent  before  he  sold  the  tick- 
ets, and  the  information  was  wrongfully  and 
fraudulently  vdthheld  from  petitioner.  Up- 
on petitioner's  complaining  to  the  agent  and 
offering  to  surrender  her  tickets,  he  agreed 
that  he  would  wire  the  defendant's  connec- 
tion at  Chattanooga  to  hold  the  train  for 
her,  and  that  the  train  would  be  held.  Pe- 
titioner charges  that  the  agent  willfully  and 
fraudulently  represented  his  willingness  and 
ability  to  do  something  which  he  could  not 
do,  and  which  It  Is  alleged  he  never  at- 
tempted to  do.  It  Is  alleged  that  the  box 
which  the  agent  agreed  to  send  by  freight 
to  her  was  not  sent  promptly,  but  was  al- 
lowed to  remain  exposed  to  the  weath^,  and 
get  wet,  from  which  the  contents  of  the  box 
were  damaged.  It  is  further  alleged  that 
petitioner  was  damaged  by  reason  of  being 
deprived  of  the  bedding  which  was  con- 
tained in  this  box,  the  weather  being  very 
cold,  and  petitioner  being  unable  to  buy 
more.  When  petitioner  reached  Chattanoo- 
ga, the  train  over  which  her  tickets  read 
had  gone,  and  petitioner  was  damaged  by 
reason  of  delay  and  expense  incident  to  thia 
fact  Petitioner  paid  full  fare  for  hers^f 
and  chUdren,  and  was  entitled  to  proper  ac- 
commodations.   When,  however,  she  board- 
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ed  the  train  In  Cbattanooga,  and  exhibited 
her  tickets  to  the  conductor,  she  was  In- 
formed by  him  that  her  tickets  were  second- 
class,  and  she  was  forced  to  go  forward  into 
a  dingy,  dirty,  smoking  car  occupied  by  men 
only,  many  of  whom  were  smoking;  and 
because  of  the  extreme  cold  no  yentllation 
was  or  could  be  given,  and  the  smoke  and 
fumes  from  the  tobacco  made  petitioner  very 
sick,  and  one  of  her  children  was  made  very 
sick,  and  never  recovered,  but  finally  died 
some  months  thereafter.  Petitioner  charges 
that  she  did  not  know  she  had  second-class 
tickets;  that  she  had  never  heard  of  one 
before;  and  that  she  would  not  have  bought 
them  if  defendant's  agent  at  Dalton,  as  it 
was  his  duty  to  do,  had  advised  her  as  to 
the  character  of  the  tickets.  She  sues  for 
damages  on  account  of  the  treatment  of 
her  and  her  children,  on  account  of  the  de- 
tention of  her  baggage,  loss  of  time,  ex- 
pense incurred,  sickness  produced,  and  the 
death  of  son.  In  reference  to  the  baggage 
the  defendant  denies  making  any  contract 
to  carry  all  of  it,  but  avers  that  the  box 
left  weighed  a  number  of  pounds  in  excess 
of  the  amount  which  could  be  transported 
on  the  tickets  bought  by  plaintiff,  who  re- 
quested the  agent  to  keep  the  box  until  she 
could  forward  the  money  to  pay  for  its 
transportation.  The  defendant  denies  that 
its  agent  made  any  agreement  to  hold  the 
train  at  Chattanooga,  and  denies  that  he 
knew  the  Dalton  train  was  behind  time 
when  he  sold  the  tickets.  In  reference  to 
the  character  of  tickets,  it  is  averred  that 
the  plaintiff  requested  the  cheapest  tickets 
that  could  be  sold  to  her  destination,  and 
that  she  was  carried  safely  and  comfortably 
in  the  car  in  which  these  tickets  entitled 
her  to  ride.  It  denied  that  it  or  its  agents 
were  guilty  of  any  conduct  which  conduced 
to  the  sickness  of  petitioner  and  her  child, 
or  to  the  death  of  the  latter.  The  trial  re- 
sulted in  a  verdict  in  favor  of  the  petitioner 
for  ^250,  and,  defendant's  motion  for  a  new 
trial  having  been  overruled,  it  excepted. 

The  main  issue  in  the  case  as  it  was  tried 
below  seems  to  have  been  whether  the  plain- 
tiff had  contracted  for  second-class  tickets. 
It  seems  from  the  evidence  that  during  the 
negotiations  for  the  tickets  nothing  was  said 
either  by  the  plaintiff  or  the  agent  about 
second-class  tickets,  but  that  plaintiff  stated 
to  the  agent  that  she  desired  to  purchase  tick- 
ets as  cheaply  as  possible.  The  plaintiff  tes- 
tified that  she  had  never  heard  of  second- 
class  tickets,  and  that  she  never  Intended  to 
buy  them;  that,  while  she  wished  to  pur- 
chase her  tickets  at  as  low  a  rate  as  possible, 
she  never  asked  for,  and  never  expected  to 
obtain,  other  than  first-class  accommodations. 
Viewing  the  entire  evidence  as  to  what  trans- 
pired between  the  agent  and  the  plaintiff  on 
this  subject,  we  are  not  prepared  to  say  that 
the  agent  was  warranted  in  assuming  that  the 
plaintiff  wished  to  travel  second-class.    The 


mere  fact  that  she  stated  that  she  desired  to 
buy  tickets  as  cheaply  as  possible  would  not 
Justify  this  inference.  This  desire  and  the 
desire  for  first-dass  accommodations  are  not 
necessarily  inconsistent.  A  person  may,  and 
we  should  say  generally  does,  want  the  best 
that  can  be  had  for  as  little  money  as  the 
seller  will  take  for  it  There  is,  however,  a 
theory  of  the  case  different  from  this  on 
which  a  recovery  on  this  branch  of  the  case 
was  warranted.  That  is,  that,  even  conceding 
that  the  plaintiff  contracted  for  second-class 
tickets,  she  was  certainly  entitled  to  ride  on 
such  a  car  as  is  usually  provided  for  persons 
holding  that  dass  of  tickets.  There  wajs  am- 
ple evidence  to  sustain  a  finding  that  she  was 
not  given  such  accommodation  as  she  was 
entitled  to  receive  under  her  contract  as  evi- 
denced by  her  tickets.  The  description  of 
such  a  car  as  is  usually  provided  for  persons 
holding  second-class  tickets,  as  given  by  the 
defendant's  witnesses,  and  the  description  by 
the  plaintiff  of  the  car  in  which  she  was  re- 
quired to  ride,  are  totally  dissimilar,  and 
from  this  latter  description  it  can  be  gather- 
ed that  the  plaintiff  was  required  to  go  into  a 
dirty,  nasty  smoking  car,  with  little  ventila- 
tion, with  no  cushions  on  the  seats,  filled  with 
men  smoking  and  chewing,  and  In  which  no 
other  ladies  were  riding,  the  only  female  be- 
sides herself  being  a  negro.  According  to  the 
testimony  of  the  conductor,  the  second-class 
car  of  the  train  on  the  day  in  question  was 
one  with  cushioned  seats^  in  which  there  was 
no  smoking,  so  far  as  he  knew;  and  there 
was  evidence  that  there  was  very  little  differ- 
ence between  a  first  and  second  class  car,  one 
witness  saying  that  the  only  difference  was 
that  one  holding  a  seeond-dass  ticket  could 
not  go  into  a  sleeping  or  dining  car.  It  is 
manife^  from  this  testimony  that  the  plain- 
tiff was  not  given  the  accommodations  which 
m  second-dass  ticket  entitled  her  to  have,  and 
she  has  a  right  to  recover  whatever  damages 
she  sustained  on  this  account  Under  this 
view,  if  upon  no  other,  the  evidence  f  ulty  war- 
ranted the  verdict  upon  this  branch  of  the 
casa  The  jury  were  fully  authorized  to  find 
that  the  conductor  compelled  her  to  ride  in 
the  car  in  which  she  was  placed,  and  her  so 
doing  cannot  be  considered  as  waiving  her 
right  to  claim  damages  for  not  being  furnish- 
ed with  the  accommodations  which  her  tick- 
et treated  as  m  second-class  ticket  entitled 
her  to. 

Upon  the  question  of  damage  to  baggage, 
the  evidence,  while  conflicting,  tended  to  es- 
tablish the  plaintiff's  theory  that  her  baggage 
had  be^  negligently  exposed  to  the  weather, 
and  had  been  damaged  in  consequence  there- 
of; that  the  agent  agreed  to  send  the  box  by 
freight  the  next  morning,  and  let  the  plaintiff 
pay  the  freight  upon  Its  arrival  at  her  desti- 
nation; and  that  he  did  not  do  so.  We  think, 
therefore,  that  the  jury  were  authorized  to 
award  some  damages  on  account  of  detention 
of  and  damage  to  the  baggage^ 
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The  Judge,  In  his  charge,  eliminated  from 
the  case  all  the  allegations  of  damage  grow- 
ing out  of  the  sickness  and  death  of  the  plain- 
tiff's son;  and  we  are  of  opinion  that  a  re- 
covery was  warranted  for  whatever  damage 
the  plaintiff  reasonably  and  naturally  sustain- 
ed as  a  result  of  the  failure  of  the  company 
to  provide  her  with  proper  accommodation  on 
the  train  from  Chattanooga,  and  also  for  the 
damages  sustained  by  reason  of  the  detention 
of  and  damage  to  her  baggage.  The  motion 
for  a  new  trial  complains  of  a  number  of  ex- 
tracts from  the  judge's  charge  to  the  effect 
that,  if  the  agent  gratuitously,  and  on  his 
own  motion,  furnished  plaintiff  with  second- 
class  tickets,  without  any  request  from  the 
plaintiff,  and  without  knowledge  on  her  part 
that  she  was  receiving  this  dass  of  tickets, 
she  would  be  entitled  to  ride  in  a  first-class 
coach,  and  receive  first-class  accommodations. 
It  is  complained  that  these  charges  were  not 
authorized  by  the  evidence,  but  we  do  not 
think  they  are  subject  to  this  criticism.  It 
was  shown  that  the  plaintiff  did  not  ask  for 
a  second-class  ticket,  and  that  she  did  not 
know  she  had  received  such  tickets  until  in- 
formed by  the  conductor  of  this  fact  after  she 
left  Chattanooga;  so  that  the  objection  to 
the  charges  Is  not  well  taken,  and  we  are  not 
called  on  to  decide  whether  they  stated  correct 
propositions  of  law  in  the  abstract  or  not. 
Further  complaint  was  made  that  the  judge 
charged  the  jury  to  consider  whether  the 
agent  at  Dalton  "guarantied"  that  there 
would  be  a  connection  in  Chattanooga.  It  is 
contended  that  there  was  no  evidence  to  au- 
thorize this  charge.  It  is  true  that.  If  the 
word  "guaranty"  be  given  its  strict  legal 
signification,  there  was  no  evidence  of  a  guar- 
anty. The  plaintiff,  however,  did  testify  that 
when  she  offered  to  surrender  her  tickets, 
and  go  by  another  route,  "they  told  me  that 
the  other  train  would  be  held  In  Chattanooga 
until  I  got  there;  that  I  need  not  be  uneasy." 
In  view  of  this  evidence,  and  in  view  of  the 
entire  record,  we  do  not  think  the  Inaccuracy 
in  the  foregoing  charge  of  sufficient  moment 
to  require  a  new  trial.  We  have  carefully 
read  the  entire  record,  and  have  reached  the 
conclusion  that  the  trial  judge  has  not  abused 
his  dlscretjon  in  refusing  to  grant  a  new  trial. 

Judgment  affirmed.  All  the  justices  concur- 
ring. 

(114  Ga.  81) 

DERRICK  V.  SAMS  et  aL 
(Supreme  Conrt  of  Georgia.    Nov.  fi,  1001.) 

NOTB^-CONSIDBRATION— ERROR—  EXCSSPTIONS 

—EXCLUSION  OF   EVIDBNCB— DI- 

RESCTINO  VERDICT. 

1.  Where  D.  sold  and  conveyed  land  to  H., 
taking  his  note  for  the  purchase  money,  and, 
after  judgment  had  been  rendered  in  favor  of 
D.  apon  such  note,  H.  sold  and  conveyed  the 
land  to  S.,  and,  subsequently  to  this,  in  settle- 
ment of  the  judgment,  H.  and  S.  gave  to  D. 
thHr  joint  note  and  a  mortgage  to  secure  the 
on  the  land,  relatively  to  S.,  the  consid- 
of  the  joint  note  was  not  the  purchase 


money  due  to  D.  for  the  land;  and  where,  up- 
on the  death  of  S.,  the  land  was  set  apart  as 
a  year's  support  for  the  benefit  of  his  family. 
it  was  not  subject  to  an  execution  issued  up- 
on the  foreclosure  of  the  mortgage. 

2.  An  exception  to  the  effect  that  the  court 
erred  in  ruling  that  the  plaintiff  could  not  at- 
tack a  designated  deed  as  fraudulent  will  not 
be  considered  when  it  is  not  alleged  what  spe- 
cific fraud  was  sought  to  be  proven. 

8.  Alleged  error  in  refusing  to  permit  a  wit- 
ness to  answer  a  specified  question  cannot  be 
considered  when  it  does  not  appear  what  the 
answer  to  such  question  would  nave  been. 

4.  The  other  evidence  which  it  Is  alleged  the 
court  erred  in  rejecting  was  immaterial. 

5.  There  was  no  error  in  directing  a  verdict 
finding  the  property  not  subject. 

(Syllabos  by  the  Court) 

Error  from  superior  court,  Blabnn  coonty; 
J.  B.  Estes,  Judge. 

Action  by  J.  B.  Derrick  against  A.  B.  Sama 
and  others.  Judgment  for  plaintifr,  and  Sar 
rah  L.  Sams  and  others  interpose  a  claim. 
Judgment  for  claimants,  and  plaintiff  brings 
error.    Affirmed. 

R.  E.  A.  Hamby  and  W.  8.  Pmrla,  for  plain- 
tiff in  error.  Robt  McMillan  and  £L  £L 
Dean,  far  defendants  In  error. 


FISH,  J.  J.  E.  Derrick  sold  and  conveyed 
certain  land  to  J.  Lb  Henson  on  January  15. 
1891,  and  took  his  notes  for  the  purchase 
money.  The  deed  was  recorded  two  days 
subsequently.  After  Derrick  had  obtained 
judgments  on  all  the  purchase-money  notes 
except  one,  on  which  suit  was  pending.  Hen- 
son,  on  December  29, 1892,  sold  and  conveyed 
the  land  to  A.  B.  Sams,  Sr.  On  January  24, 
1893,  Derrick,  in  settlement  both  ot  the  judg- 
ment which  he  held  against  Henson  and  the 
note  on  which  suit  was  pending,  took  the 
four  joint  notes  of  Henson  and  Sams  and 
their  joint  mortgage  on  the  land  to  secin*e 
such  notes.  Subsequently  Sams  died,  and 
the  land  was  set  apart  to  his  family  as  a 
year's  support  A.  B.  Sams,  Jr.,  was  ap- 
pointed administrator  on  the  estate  of  A.  B. 
Sams,  Sr.  Derrick  foreclosed  the  mcMtgage 
against  Henson  and  Sams,  administrator, 
and  the  mortgage  fi.  fa.  was  levied  on  the 
land  as  the  property  of  Henson  and  the  es- 
tate of  A.  B.  Sams,  Sr.,  in  the  hands  of  A.  B. 
Sams,  Jr.,  as  administrator,  to  be  administer- 
ed. Sarah  L.  Sams,  the  widow  of  A.  B. 
Sams,  Sr.,  for  herself  and  as  next  ftlend  of 
certain  minor  children  of  herself  and  A.  B. 
Sams,  Sr.,  interposed  a  claim  to  the  land, 
claiming  it  as  their  year's  support  Upon  the 
trial  of  the  claim  case  the  court  after  the 
evidence  was  submitted,  directed  a  verdict 
finding  the  land  not  subject  to  which  tulincr 
Derrick,  the  plaintiff,  excepted  by  a  direct 
bill  of  exceptions. 

1.  Plaintiff  in  error  contends  that  the  land 
was  subject  to  his  mortgage  fi.  fa.,  under  the 
act  of  September  16,  1891,  embodied  in  sec- 
tion 3472  of  the  Civil  Ck>de,  which  provides: 
"Whenever  the  vendor  of  land  shall  make  a 
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deed  thereto,  and  take  a  moztgage  to  aeeim 
the  purchase  money  thereof,  neither  the 
widow  nor  chlldroi  of  the  vendee  shall  be 
entitled  to  a  year's  support  In  said  land  as 
against  said  rendor,  his  heirs,  or  assigns, 
until  the  purchase  money  is  fully  paid.** 
This  contention  is  not  sound.  The  facts  of 
the  case  do  not  bring  it  within  the  operation 
of  the  statute  just  quoted.  •  Derrick  sold  and 
conveyed  the  land  to  Henson  In  January, 
1891,  before  th^  passage  of  the  statute,  which 
was  in  September  of  that  year.  Moreover, 
he  took  no  mortgage  from  Henson,  his  ven- 
dee, far  the  purchase  money,  and  It  is  not 
the  widow  and  children  of  his  vendee  who 
are  setting  up  a  year's  support  in  the  land; 
but  the  claimants  under  the  year's  support 
are  the  widow  and  children  of  A.  B.  Sams, 
Sr.,  who  was  not  the  vendee  of  Derrick,  but 
of  Henson.  But  we  place  our  Judgment  on 
another  ground*  When  Derrick,  In  full  set- 
tlement of  the  Judgments  and  the  note  on 
which  suit  was  proceeding,  which  he  held 
against  Henson  for  the  purchase  money  of 
the  land,  took  the  Joint  notes  of  Henson  and 
Sams  and  their  Joint  mortgage  on  the  land 
to  secure  such  notes,  the  Joint  notes  of  Hen- 
son and  Sams,  with  their  mortgage  to  secure 
the  same,  were  substituted  for  the  Judgments 
and  the  note  which  Derrick  held  against 
Henson.  The  transactl<m  operated  as  a  no- 
vation. B^latlvely  to  43ams,  at  least,  the 
consideration  of  the  Joint  notes  of  himself 
and  Henson  was  not  the  purchase  money  of 
the  land,  but  the  extinguishment  of  the 
Judgment  and  notes  which  Derrick  held 
against  Henscm.  Sams  owed  Derrick  no  pur- 
chase money,  nor  did  he  become  Henson's 
surety  for  the  purchase  money,  but  he  signed 
the  four  notes  as  Joint  principal  with  him. 
From  the  foregoing  it  follows  that  the  year's 
support  was  superior  to  the  mortgage,  and 
that  the  land  was  not  subject  to  the  fi.  fa. 

2.  The  bill  of  exceptions  recites  that: 
''When  plaintiff  commenced  to  offer  testimo- 
ny in  rebuttal,  his  attorney  stated  that  he 
proposed  to  show  a  fraudulent  scheme  be- 
tween Henson  and  Sams  to  defraud  plaintiff 
out  of  nis  purchase  money,  and  that  the  deed 
from  the  former  to  the  latter  was  void  be- 
cause of  such  fraud.  Claimant's  attorney  In- 
sisted this  could  not  be  done,  for  two  rea- 
sons: (1)  Because,  as  he  alleged.  Derrick 
took  a  mortgage  firom  Sams,  and  held  under 
him,  and  that,  therefore,  plaintiff  was  estop- 
ped; (2)  because  plaintiff  could  not  make  an 
attack  on  a  deed  without  making  both  the 


grantee  and  grantor  parties.  Hie  court  re- 
plied, 'I  think  that  is  the  law,'  and  so  rul- 
ed." The  assignment  of  error  upon  this 
ruling  is  in  the  following  language:  *f!h% 
court  erred  In  ruling  that  plaintiff  was  estop- 
ped from  showing  that  the  deed  from  J.  L. 
Henson  to  A.  B.  Sams,  Sr.,  was  made  as  part 
of  a  fraudulent  scheme  to  prevent  plaintiff 
from  collecting  his  purchase  money  for  the 
lands  in  dispute  and  In  holding  that  such 
proof  could  not  be  made  without  making  the 
grantee  and  grantor  in  the  deed  parties." 
It  will  be  seen  that  the  real  exception  is 
that  the  court  erred  in  excluding  evidence  to 
prove  that  the  deed  ftom  Henson  to  Sams 
was  fraudulent  without  alleging  what  such 
evidence  was.  As  has  been  frequently  ruled, 
this  is  not  a  good  exception.  Whether  the 
reason  which  iMrompted  the  court  to  exclude 
the  evidence  was  valid  or  not  cannot  affect 
the  rule  that  illleged  error  In  refusing  to  ad- 
mit evidence  cannot  be  considered  when  it 
does  not  appear  what  the  rejected  evidence 
was.  If  the  evidence  had  been  set  out  In 
the  exception,  it  might  appear  that  it  was 
inadmissible  for  reasons  other  than  those 
which  moved  the  court  to  exclude  it,  and, 
if  the  ruling  were  correct,  the  reason  given 
for  it  would  be  immaterial. 

8.  Another  exception  is  that  the  court  err- 
ed in  refusing  to  allow  the  witness  F.  A. 
Bleckley  to  answer  certain  questions  pro- 
pounded by  plaintiff's  counseL  It  does  not 
i^ipear  what  the  answers  to  such  questions 
would  have  been,  and  for  that  reason,  as  fre- 
quently decided  by  this  court,  the  assignment 
of  error  cannot  be  considered. 

4.  Complaint  is  made  that  the  court  erred 
in  refusing  to  allow  plaintiff  to  put  in  evi- 
dence the  Judgments  which  Derrick  obtained 
against  Henson  on  the  purchase-money  notes. 
We  do  not  see  how  they  were  material,  and, 
besides.  Derrick  was  permitted  to  testify  all 
about  them. 

6.  Plaintiff  contended  that  the  land  set 
apart  as  a  year's  support  did  not  appear  to 
be  the  same  as  that  levied  upon,  and  which 
was  sold  by  Derrick  to  Henson  and  by  Hen- 
son to  Sams,  and  upon  which  Derrick  held 
the  mortgage.  After  carefully  examining  all 
the  evidence  in  the  record,  we  think  that  it 
clearly  appears  that  it  was  all  the  same 
land.  The  evidence  demanded  a  verdict  find- 
ing the  land  not  subject,  and  there  was  no 
error  in  the  court  so  directing. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


926 


89  SOUTHEASTERN  REPORTER. 


(Ga. 


(114  Ga.  61) 


TUCKER  y.  STATB. 


(Snpreme  Court  of  Qeorgia.    Not.  Q»  1901.) 

H0R88    STHALING— INDICTMBNT— DEMURRERr- 
INSTRUCTION&-ALIBI. 

1.  A  demarrer  to  an  indictment  for  the  of« 
fense  of  horse  stealing,  which,  under  section 
157  of  the  Penal  Code,  must  be  "charged  as 
simple  larceny/'  does  not,  when  it  sets  forth 
no  objection  to  the  indictment,  other  than  that 
it  "does  not  describe  the  property  alleged  to 
have  been  stolen  with  the  accuracy  and  full- 
ness that  the  statutes  require,"  present  with 
sufficient  distinctness  any  question  for  deci- 
sion. 

2.  It  is  not,  in  a  trial  for  such  an  offense, 
erroneous  to  omit  giving  in  charge  to  the  jury 
section  225  of  the  Penal  Code,  which  makes  it 
a  misdemeanor  to  "wilfully  ride  or  drive  any 
horse  or  mule  belonging  to  another,  without 
his  consent.'* 

8.  An  instruction  good  in  itself  is  not  render- 
ed erroneous  by  a  failure  to  charge  some  other 
appropriate  instruction,  (a)  The' charge  on  alibi 
in  this  case  was  free  from  error. 

4.  It  is  not  erroneous  for  a  Judge,  when 
charging  a  jury  in  a  criminal  case,  to  keep  the 
evidence  distinct  from  the  statement*'  of  the 
accused,  "and  shape  the  general  tenor  of  the 
charge  by  the  evidence  alone  and  the  law  ap- 
plicable to  it,"  taking  care,  however,  to  give 
appropriate  instructions  respecting  ,the  state- 
ment. 

5.  There  was  sufficient  evidence  to  warrant 
the  verdict. 

(Syllabus  by  the  Court.) 

ESrror  from  superior  court,  Sumter  county; 
Z.  A.  Littlejohn,  Judge. 

Henry  Tucker  was  convicted  of  horse  steal- 
ing, and  brings  error.    AfBrmed. 

J.  B.  Hudson,  for  plaintiff  In  error.  F.  A. 
Hooper,  Sol.  Gen.,  for  the  State. 


LUMPKIN,  P.  J.  The  plaintiff  In  error 
was  indicted  for,  and  convicted  of,  the  of- 
fense of  simple  larceny;  the  subject-matter 
of  the  alleged  theft  being,  as  charged  in  the 
indictment,  "a  certain  horse,  to  wit,  a  black 
mare,  with  white  spots  in  her  face,  of  the 
personal  property  of  J.  R.  Pilcher,  and  of  the 
value  of  one  hundred  dollars."  The  bill  of  ex- 
ceptions assigns  error  upon  the  overruling  of 
a  demurrer  to  the  indictment,  and  also  upon 
the  refusal  of  the  court  below  to  grant  a  new 
trial. 

1.  The  objection  set  forth  in  the  demurrer 
was  ^that  the  indictment  In  said  case  does 
not  describe  the  property  alleged  to  have 
been  stolen  with  the  accuracy  and  fullness 
that  the  statutes  require."  Section  156  of  the 
Penal  Code  declares  that  "horse  stealing  shall 
be  denominated  simple  larceny,  and  the  term 
'horse**  shall  include  the  mule  and  ass,  and 
each  animal  of  both  sexes,  and  without  re- 
gard to  the  alterations  which  may  be  made 
by  artificial  means."  Section  157  provides 
that,  "The  offense  shall,  in  all  cases,  be  char- 
ged as  simple  larceny,  but  the  indictment 
shall  designate  the  nature,  character  and  sex 
of  the  animal,  and  give  some  other  descrip- 
tion by  which  its  identity  may  be  ascertain- 


ed." It  will  thus  be  seen  that,  as  to  the  mat- 
ter of  description,  every  indictment  must  con- 
tain sufficiently  full  and  accurate  information 
with  regard  to  four  particulars,  viz.  the  na- 
ture, the  character,  the  sex,  and  the  identity 
of  the  animal  alleged  to  have  be«i  stolen. 
Wherein  the  indictment  now  under  consider- 
ation falls  short  of  compliance  with  the  law 
as  to  ''accuracy  and  fullness"  of  description 
is  not  pointed  out  by  the  demurrer.  That  is 
to  say.  It  is  impossible  to  determine  with  re- 
spect to  which  one  or  more  of  the  four  partic> 
ulars  mentioned  the  pleader  regarded  the  in- 
dictment as  defective;  and,  this  being  so,  the 
demurrer  Is  obviously  more  lacking  in  cer- 
tainty than  the  indictment  which  It  seeks  to 
attack.  In  the  brief  of  counsel  for  the  plain- 
tiff in  error  the  objection  is  urged  that  *Hhe 
indictment  did  not  allege  anything  but  ^ 
black  mare,  with  a  white  spot  in  her  face,'  '* 
and  that  '"a  black  mare'  does  not  Indicate 
whether  the  black  mare  belongs  to  the  horse, 
mule,  or  ass  species.  The  word  *boTse,'  in 
the  beginning  of  the  indictment,  is  .generic, 
and  applies  to  mules  and  asses  as  well  as 
horses."  We  are  not,  however,  at  liberty  to 
pass  upon  the  interesting  question  thus 
brought  to  our  attention,  for  the  simple, 
though  all-sufficient,  reason  that  no  such 
point  is  even  hinted  at  in  the  demurrer. 
Whether,  upon  the  argument  thereon  before 
the  trial  Judge,  this  question  was  made  and 
passed  upon,  is  a  matter  purely  of  conjecture; 
there  being  nothing  in  the  record  before  ns 
disclosing  what  may  be  the  truth  in  this  re- 
gard. The  objection  to  the  indictment  which 
Is  insisted  upon  by  counsel  for  the  accused 
should  have  been  presented  by  the  demurrer, 
and  not  by  way  of  oral  argument  in  the  court 
below,  or  by  brief  upon  the  hearing  of  the 
case  in  this  court  We  take  occasion  to  re- 
peat that  the  office  of  a  demurrer  is  to  dis- 
tinctly point  out  alleged  defects  in  pleadings, 
not  merely  to  suggest  in  general  tenns  that, 
for  some  reason  or  reasons  undisclosed,  the 
party  relying  on  the  demurrer  is  of  the  opin- 
ion that  the  pleadings  assailed  do  not  eon- 
form  to  the  prescribed  rules. 

2.  In  one  ground  of  the  motion  for  a  new 
trial  complaint  is  made  that  the  court  failed 
to  give  in  charge  section  225  of  the  Penal 
Code,  which  makes  it  a  misdemeanor  to  "wil- 
fully ride  or  drive  any  horse  or  mule  belong- 
ing to  another,  without  his  consent"  The 
law  embraced  in  this  section  was  in  no  way 
involved  in  the  case  on  triaL  The  court 
might  with  propriety  have  instructed  the  Jury 
that  if  the  accused  mer^y  rode  or  drove  the 
mare,  with  no  intent  to  steal  her,  he  would 
not  be  guilty  of  simple  larceny,  but  to  do  this 
certainly  did  not  require  a  reading  of  the  sec- 
tion last  mentioned.  The  proposition  embra- 
ced in  such  an  instruction  would  have  been 
sound  without  any  reference  to  this  section. 

8.  4.  In  another  ground,  exception  is  taken  to 
a  charge  on  the  subject  of  alibi.  This  charge 
was  fully- in  accord  with  the  well-settled  rulM 
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bearing  on  that  subject  One  complaint  of  It 
WB8  that  the  coartt  after  Instructing  the  jury 
that  the  accused  was  not  required  to  establish 
the  alibi  beyond  a  reasonable  doubt,  should 
hare  added  that  it  was  only  necessary  for 
him  to  proye  the  alibi  "to  the  reasonable  sat- 
isfaction of  the  jury.*'  This  exception  Is  bad 
for  two  reasons:  (1)  It  lllogically  asserts  that 
a  perfectly  proper  charge  was  erroneous  be- 
cause some  other  and  additional  Instruction 
was  not  given  in  connection  with  It  (Keys  y. 
State,  112  Ga.  397,  37  S.  B.  762);  and  (2)  the 
instruction  glyen  necessarily  implied  that  the 
accused  need  do  no  more  than  to  establish 
Ills  defense  of  alibi  to  the  reas(»iable  satisfac- 
tion of  the  Jury. 

5.  Another  criticism  upon  the  charge  Just 
referred  to  was  that  the  court  Instructed  the 
Jury,  tn  passing  upon  this  branch  of  the  case, 
to  take  into  consideration  the  sworn  testi- 
mony, and  weigh  it  carefully  and  Impartially, 
without  at  the  same  time  directing  the  Jury 
to  consider  In  this  connection  the  statement 
of  the  accused.  There  Is  no  merit  In  this 
criticism.  Vaughn  y.  State,  88  6a.  731,  16 
S.  E.  6i;  Lacewell  y.  State,  95  Ga.  846,  349, 
22  a  E.  546 

6.  What  is  said  above  disposes  of-  all  ques- 
tions properly  raised  by  the  motion  for  a  new 
trial,  save  only  a  general  complaint  that  the 
verdict  was  contrary  to  law  and  the  evidence. 
As  there  was  ample  evidence  to  sustain  the 
conviction  of  the  accused,  we  find  no  cause 
for  granting  him  a  new  trial. 

Judgment  afllrmed.  All  the  Justices  concur- 
ring. 


(mOa.») 


DOWNING  V.  STATE. 


(Supreme  Court  of  Georgia.     Nov.  7,  1901.) 

CRIMTNAL    LAW-NBW    TRIAL— DISQUALIFICA- 
TION OF  JUROR— HOMICIDB— INSTRUCTIONS. 

1.  A  new  trial  will  not  be  granted  in  a 
criminal  case  because  of  the  relationship  with- 
in the  prohibited  deerees  of  a  juror  to  the  ac- 
cused defendant,  although  such  relationship 
was  unicnown  to  the  accused  and  bis  counsS 
until  after  verdict. 

2.  On  prosecution  for  murder  or  manslaughter 
it  is  not  error  to  charge  that  the  accused 
would  not  be  relieved  of  responsibility  for  the 
death  of  the  deceased  because  of  negligence  in 
the  treatment  of  a  mortal  wound,  or  of  uuskill- 
ful  treatment  of  a  wound  which  was  not  neces- 
sarily mortal,  but  which  was  the  primary  cause 
which  produced  other  and  secondary  causes, 
from  woich  the  death  of  the  deceased  resulted. 

3.  In  the  absence  of  a  request  to  charge,  a 
new  trial  will  not  be  granted  because  of  the 
failure  of  the  trial  judge  to  give  the  jury  in- 
structions as  to  the  impeachment  of  witnesses. 

4.  There  was  no  error  in  any  of  the  charges 
of  which  complaint  is  made,  the  request  to 
charge  was  fully  covered  by  the  general  charge, 
there  was  no  material  error  in  admitting  evi- 
dence, and  the  evidence  was  suflQcient  to  au- 
thorize the  verdict. 

(Syllabus  by  the  Oburt)  ^ 

Brror  from  superior  court,  Dooly  comity; 
Z.  A.  IJttleJohn,  Judge. 


0.  li.  Downing  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Busbee  &  Busbee,  J.  M.  Du  Free,  and  J. 
EL  Martin,  for  plaintiff  In  error.  F.  A  Hoop- 
er, SoL  Gen.,  D.  A  R.  Oram,  and  J.  Bd.  Ter^ 
r^  Atty.  Geo^  for  the  State. 

SIMMONS,  0.  J.  DownAng  was  tried  for 
the  ofTense  of  murder,  and  was  convicted. 
He  moved  for  a  new  ti4ail  upon  many 
grounds.  The  motion  wa9  overruled,  and  he 
excepted.  The  foregoing  headnotes  deal  with 
the  principal  points  relied  upon  here  by  coun- 
sel for  the  plaintiff  in  error. 

1.  One  ground  of  the  motion  alleged  that 
the  verdict  was  vitiated  by  the  fact  that  one 
of  the  Jurors  was  related  to  the  accused  with- 
in the  prohibited  degree.  Leave  was  asked 
to  review  the  cases  of  Wright  v.  Smith,  104 
Ga.  174,  30  S.  E.  651,  and  Siloes  v.  State,  106 
Ga.  592,  31  S.  E.  567.  We  declined  to  grant 
the  request,  believing  that  the  principle  an- 
nounced tn  those  cases  is  sound  and  correct 
This  ground  Is  controlled  by  those  cases,  and 
cannot  be  sustained. 

2.  Complaint  is  made  that  the  trial  judge 
gave  the  charge  which  is  substantially  set 
out  in  the  second  headnote.  It  was  argued 
that  this  charge  was  erroneous,  and  did  not 
give  the  accused  the  ben^t  of  his  contention 
that  the  death  of  the  deceased  was  produced 
by  the  failure  of  the  surgeons  to  extract 
promptly  certain  foreign  matter  from  the 
wound  inflicted  by  the  accused  upon  the  de- 
ceased, tha(t  the  wound  was  not  necessarily 
mortal,  and  that  the  deceased  would  have  re- 
covered If  skillfully  treated.  Whether  there 
is  any  evidence  which  would  authorize  such 
a  contention  we  need  not  decide,  for  the 
charge  complained  of  was  not  erroneous. 
The  principle  therein  announced  Is  as  old  as 
the  Year  Boolss,  and,  as  far  as  we  Imow,  has 
never  before  been  questioned  in  this  state. 
Lord  Hale,  In  his  Pleas  of  the  Orown  (marg. 
p.  428,  1st  Am.  Ed.),  as  early  as  1660,  says, 
*'And  so  it  hath  been  always  ruled."  The 
same  principle  Is  announced  In  2  Archb.  Cr. 
Prac.  &  PI.  210;  2  Bish.  New  Cr.  Law,  635  et 
seq.;  1  Clark  &  M.  Crimes,  484  et  seq.;  and  In 
other  works  on  criminal  law.  We  deem  It 
unnecessary  to  further  elaborate  the  subject, 
or  give  at  length  the  reasons  for  this  rule  of 
law. 

3.  Complaint  Is  also  made  that  the  trial 
Judge  failed  to  instruct  the  Jury  on  the  sub- 
ject of  the  Impeachment  of  witnesses.  It  la 
contended  that  the  Judge  thereby  failed  to 
charge  the  Jury  the  whole  law  of  the  case. 
It  is  established  by  the  decisions  of  this  court 
that  a  failure  to  charge  the  Jury  upon  the 
law  relating  to  the  Impeachment  of  witnesses 
is  not,  in  the  absence  of  a  rcQuest  to  so 
charge,  a  ground  for  a  new  trial.  There  was 
no  such  request  In  the  present  case,  and,  ae- 
cordlng  to  Joiner  v.  State,  106  Ga.  646»  81 
S.  fil  566v  and  cases  cited,  the  failure  to 
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charge  upon  the  sabjeot  of  tmpeachmept  wlU 
not  require  a  new  trial. 

4.  Other  grounds  of  the  motion  complained 
of  certain  instructions  given  the  Jury,  of  the 
refusal  to  give  a  certain  charge  as  requested, 
and  of  the  admission  of  certain  evideoice. 
The  diargee  complained  of  were  not  errone- 
ous, and,  as  they  do  not  announce  any  new 
or  novel  principles  of  law  not  heretofore  fully 
dealt  with  by  this  court,  we  deem  It  mmeces- 
sary  to  set  them  out,  or  to  deal  with  tSiem 
seriatim.  The  substance  of  the  request  to 
charge  was  fully  covered  by  the  general 
charge  of  the  court  The  evidence  as  to  the 
admission  of  which  complaint  is  made,  waa 
not  material,  and  could  have  done  the  ac- 
cused no  injury.  Considering  the  case  as  a 
whole,  we  conclude  that  there  was  no  mar 
terial  error  committed  by  the  trial  Judge  in 
charging  or  in  refusing  to  charge,  or  in  the 
admission  of  evidence.  The  evidence  was 
sufficient  to  warrant  the  verdict  and  the 
Judge  did  not  err  in  refusing  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


ai4  Oa.  85) 


HARRIS  V.  STATEL 


(Supreme  Court  of  Georgia.    Nov.  e,  1901.) 

CRIMINAL  LAW— INSTRUCnONS— NBW  TRIAL. 

1.  The  court  charged  generally  as  to  the  im- 
peachment of  witnesses,  and,  if  more  specific 
instructions  were  desired,  a  proper  request  to 
that  effect  should  have  been  made,  ^wnins 
V.  State,  39  S.  B.  927.  114  Ga.  — . 

2.  A  new  trial  will  not  be  granted  because 
of  newly-discovered  evidence,  when  that  evi- 
dence is  merely  impeaching  in  its  character. 

8.  The  evidence  amply  supported  the  ver- 
dict, and  the  trial  Judge 'did  not  abuse  his  dis- 
cretion in  refusing  a  new  trial. 

(Syllabus  by  the  Oburt.) 

Ihror  from  superior  court,  Walton  county; 
R.  B.  Russell,  Judge. 

Peter  Harris  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

B.  P.  Weems,  for  plaintiff  in  error.  0.  H. 
Brand,  Sol.  Gen.,  and  J.  M.  Terrell.  Atty. 
Gen.,  for  the  State. 

PBR  CURIAM.    Judgment  affirmed. 


(U4  Ga.  48) 


KNIGHT  T.  8TATB. 


(Supreme  Court  of  Georgia.    Nov.  6,  1901.) 

CRIMINAL  LAW— BVIDENCB  —  CONVERSATIONB 

BBTTWEESN  HUSBA^rD  AND  WIPE— IN- 

8TRUCTI0N&-MANSLAUQHTER. 

1.  A  conversation  between  a  husband  and 
wife,  though  intended  to  be  confidential,  may, 
whenever  relevant,  be  proved  by  one  who 
overheard  it;  and  it  is  relevant  in  a  trial  for 
murder  when  it  discloses  that  the  wife  char- 

fed  the  husband  with  having  committed  the 
omldde,   and  that  he  made  a   reply  which 
reasonably  be  construed  as  an  admission 
did  the  killmff. 
^he  admissibility  of  testimony  as  to 


the  making  of  a  given  dedaratioB  depends  up- 
on wheth^  or  not  it  was  heard  by  a  party  to 
the  case  on  trial,  and  this,  under  the  evidence, 
is  a  matter  of  doubt,  it  is  not  erroneous  to  al- 
low proof  of  the  declaration,  and  instruct  the 
Jury  to  disregard  it  if  they  believe  the  party 
did  not  hear  it.  (a)  Aside  from  what  Is  said 
above^  the  declaration  here  referred  to  was 
apparently   admissible  as  a  part  of  the  res 


3.  A  witness  sought  to  be  impeached  by 
proof  of  contradictory  statements  cannot  be 
supported  by  proof  that  he  made  elsewhere 
other  statements  in  harmony  with  his  test^ 
mony  on  the  stand. 

4.  Though,  in  a  given '  case,  it  may  not  be 
appropriate  to  charge  upon  the  law  of  alibi, 
so  doing  is  not  cause  for  a  new  trial,  when 
it  appears  that  the  accused  was  not  thereby 
injured. 

5.  It  is  proper  not  to  charge  upon  the  law 
of  confessions  when  there  is  no  proof  that  a 
confession  was  made. 

6.  Failure  by  the  judge  to  apply  a  rule  of 
evidence  to  the  testimony  of  a  particular  wit- 
ness is  not,  in  the  absence  of  a  request  so  to 
do,  erroneous. 

7:  There  was,  in  the  present  case,  nothing 
calling  for  a  charge  upon  the  law  of  man- 
slaughter. 

8.  A  judge  should  not,  in  charging  upon  the 
prisoner*s  statement,  say  to  the  jury,  "That 
statement  is  in  no  sense  binding  on  you;'*  but 
the  use  of  this  expression  will  not  be  treated 
as  cause  for  a  new  trial  when  the  charge  on 
this'  subject  is  in  other  respects  full,  clear,  and 
accurate,  and  it  is  manifest  that  the  jury  cor- 
rectly apprehended  what  were,  under  the  stat- 
ute, their  right  and  duty  with  respect  to  the 
statement. 

9.  There  was  ample  evidence  to  warrant  the 
verdict,  and  the  grounds  of  the  motion  for  a 
new  trial  predicated  on  newly-discovered  evi- 
dence do  not,  under  the  established  rules,  au- 
thorize the  granting  of  another  hearing. 

(Syllabus  by  the  Court.). 

Brror  from  superior  court*  Meriwether  coon* 
ty;  S.  W.  Harris,  Judge. 

Enos  Knight  was  convicted  of  homicide^ 
and  brings  error.    Affirmed. 

W.  S.  Howell,  Allen  &  Tiainger,  and  Mc- 
Laughlin &  Jones,  for  plaintiff  in  error.  J* 
R.  Terrell,  T.  A.  Atkinson,  Sol.  Gen.,  and  J. 
M.  Terrell,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  P.  J.  The  plaintiff  In  error 
was  convicted  of  the  murder  of  Sol  Owena, 
made  a  motion  for  a  new  trial,  and  excepted 
to  the  overruling  thereof.  It  was  insisted  in 
behalf  of  the  accused  that  the  killing,  which 
was  done  with  a  pistol,  was  not  his  act,  but 
that  of  one  Alex  Finley. 

L  The  court  admitted,  over  the  objection 
of  counsel  for  the  accused,  the  testimony  of 
certain  witnesses  to  the  eilect  that  the  wife 
of  the  accused  said  to  him,  shortly  after  the 
killing,  '"You  have  shot  big  Bud"  (meaning 
the  deceased),  to  which  he  replied,  "He  wasnt 
hurt  much."  This  testimony  was  objected 
to  on  the  ground  that  it  related  to  a  confi- 
dential communication  between  husband  and 
wife,  and  that  her  sayings  were  not  admis- 
sible against  him.^  It  is  true  that  Civ.  Code. 
§  6198,  declares  ''There  are  certain  admis- 
sions and  communications  excluded  from  pub- 
lic policy,**  and*  among  them,  ^tenununica^ 
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tions  between  husband  and  wife."  But  the 
meaning  of  tbUi  iirovliion  simply  is  tliat  nel- 
ther  of  the  married  pair  will  be  permitted  to 
testify  as  a  witness  concerning  snch  com- 
munications*  or  to  f Ornish  to  another,  for  the 
purpose  of  being  Introduced  in  evidence,  writ- 
ings of  any  kind  received  onder  the  seal  of 
confidence  during  coverture.  This  section  of 
our  Code  was  not  intended  to  forbid  one  who 
overhears  a  conversation  between  husband 
and  wife  ftom  testifying  with  respect  to  the 
same.  If  they  are  unsuccessful  in  keeping 
secret  that  which  they  intend  each  other 
shall  so  regard,  the  mere  fact  that  they  did 
so  intend  will  not  render  incompetent  the 
testimony  of  an  outsider.  See,  in  this  con* 
nection,  19  Am.  &  Bug.  Bnc  Law,  154;  1 
Whart  Ev.  (3d  Bd.)  §  427;  1  GreenL  Bv. 
(16th  Ed.)  p.  392,  §  254.  The  wife  was  not, 
in  the  present  instance,  competent  to  testify 
for  or  against  her  husband.  Pen.  Code,  § 
lOU,  par.  4.  But  an  admission  of  an  in- 
criminating nature  made  by  the  husband  to 
and  in  the  presence  of  the  wife,  in  response 
to  something  said  by  her  to  him,  was  cer- 
tainly relevant;  and  any  stranger  who  over- 
heard the  conversation  was  competent  to  tes- 
tify in  regard  thereto.  She  charged  him  with 
the  commission  of  the  homicide,  and  his  re- 
ply, "He  wasn't  hurt  much,"  is  susceptible 
of  the  construction  that  he  practically  admit- 
ted the  shooting.  What  she  said  was  clearly 
relevant,  as  tending  to  explain  the  meaning 
of  his  response  thereto. 

2.  Error  is  assigned  upon  the  refusal  of  the 
court  to  rule  out  the  testimony  of  a  witness 
that,  "immediately  after  the  pistol  fired,  Sol 
Owens  asked,  'Who  in  the  hell  was  that  shot 
me?  and  Will  Strahan  spoke,  and  says  that 
it  was  Enos  Knight  shot"  A  review  of  all 
the  evidence  in  the  case  leaves  it  uncertain 
whether  the  remark  of  Strahan  was  or  was 
not  made  in  the  heariog  of  the  accused, 
though  the  Jury  might  properly  have  infer* 
red  that  he  heard  it  With  regard  to  this 
matter  the  court  instructed  the  Jury  that 
unless  they  believed  the  accused  did  hear 
what  Strahan  said,  they  should  not  consider 
the  testimony  above  mentioned.  We  cannot 
therefore,  see  that  any  injury  to  the  accused 
resulted;  and,  moreover,  the  exclamation  of 
Strahan  was,  apparently,  admissible  as  a  part 
of  the  res  gestae  of  the  homicide. 

3.  During  the  progress  of  the  trial  the  state 
undertook  to  discredit  the  testimony  of  one 
Lee  Dixon  by  showing  that  he  had  made 
statements  contradictory  to  what  he  testified 
to  on  the  stand.  The  defense  sought  to  sup- 
port this  witness  by  proof  that  he  had  made 
statements  elsewhere  which  were  in  harmony 
with  his  testimony.  The  court  was  clearly 
right  In  refusing  to  allow  this  to  be  done. 

4.  A  correct  charge  on  the  law  of  alibi 
was  given  by  the  Judge.  The  complaint  Is 
made,  however,  that  there  was  no  evidence 
calling  for  such  a  charge,  and  that  the  ac- 
eased  did  not  set  up  alibi  as  one  of  his  de- 
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fenses.  The  record  discloses  that  there  was 
some  testimony  tending  to  show  that  at  the 
time  the  fatal  shot  was  fired  the  accused  was 
25  or  more  yards  distant  from  the  exact  spot 
where  the  shooting  took  place.  This  was, 
we  think*  hardly  sufficient  to  warrant  fei 
charge  on  the  subject  of  alibi*  but  we  fail 
to  p^ceive  how  the  giving  of  the  instruction 
complained  of  could  have  operated  to  the 
prejudice  of  the  accused.  The  main  and  con- 
trolling issue  in  the  case  was  whether  or  not 
he  or  Alex  Finley  fired  the  fatal  shot  At 
least  four  witnesses  testified  positively  that 
the  shooting  was  done  by  the  accused,  and 
a  number  of  witnesses  introduced  in  his  be- 
half testified  it  was  done  by  Finley.  The 
Jury  evidently  believed  the  witnesses  for  the 
state,  and  we  have  no  reason  to  fear  that  in 
reaching  this  conclusion  the  Jury  was  misled 
or  improperly  Influenced  by  the  charge  of  the 
court  upon  the  law  of  alibt 

5.  Error  Is  assigned  upon  the  failure  of 
the  court  to  charge  as  follows:  *'A11  admis- 
sions should  be  scanned  with  care,  and  con- 
fessions of  guilt  should  be  received  with 
great  caution.  A  confession,  uncorroborated 
by  other  evidence,  will  not  Justify  convic- 
tion." There  was  no  evidence  of  any  confes- 
sion; none,  indeed,  of  an  incriminating  ad- 
mission, save  the  reply  of  the  accused  to  the 
charge  made  against  him  by  his  wife^  com- 
mented upon  above.  If,  therefore,  the  Judge 
had  given  such  a  charge  as  that  quoted,  he 
would  have  conmiitted  grave  error,  and 
doubtless  counsel  for  the  plalntift  in  error 
would  be  here  complaining  of  the  same. 

6.  The  brief  of  evidence  discloses  that  the 
accused  made  an  effort  to  Imptoch  certain 
witnesses  testifying  against  him,  and  that 
the  state  offered  testimony  with  a  view  to 
discrediting  other  witnesses  Introduced  in 
his  behalf.  The  presiding  Judge,  in  his 
charge  to  the  Jury,  correctly  stated  to  them 
the  law  with  reference  to  the  impeachment 
of  witnesses.  Ck)mplaint  is  made  that  the 
court  did  not  of  its  own  moticm,  go  farther, 
and  expressly  caution  the  Jury  not  to  con- 
sider evidence  Introduced  by  the  state  to  Im- 
peach one  William  Dixon,  a  witness  for  the 
accused,  for  any  purpose  other  than  to  de- 
termine "what  credit  his  evidence  was  enti- 
tled to.**  A  similar  complaint  is  made  with 
reference  to  the  failure  of  the  court  te 
charge  concerning  certain  evidence  offered 
on  the  part  of  the  state  to  impeach  another 
witness  testifying  In  behalf  of  the  accused. 
Olearly,  it  was  not  incumbent  upon  the 
court  in  the  absence  of  a  special  request 
to  undertake  to  apply  to  the. testimony  go- 
ing to  the  discredit  of  these  particular  wit- 
nesses the  rules  of  law  which  had  been 
given  with  reference  to  the  Impeachment  of 
witnesses  generally.  Doubtless,  If  a  request 
so  to  do  had  been  presented.  It  would  have 
received  proper  attention. 

7.  It  is  further  Insisted  that  **the  court 
erred  In  not  charging  the  law  of  voluntary 
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manslaughter  and  the  different  grades  of 
manslaughter."  A  careful  examination  of 
the  brief  of  evidence  discloses  that  the  per- 
son who  actually  committed  the  homicide 
was  guilty  of  no  less  a  crime  than  that  of 
murder.  Indeed,  there  was  in  proof  not  the 
slightest  circumstance  upon  which  a  Jury 
could  properly  base  a  finding  of  manslaugh* 
ter,  voluntary  or  involuntary. 

8.  Exception  Is  taken  to  the  following 
charge  of  the  court:  **The  defendant  denies 
in  this  case  that  he  killed  Sol  Owens.  In 
support,  gentleman,  of  his  defense,  he  has 
submitted  to  you,  under  the  permission  of 
the  law,  a  statement  which  is  not  under  oath, 
and  that  statement  is  in  no  sense  binding 
upon  you.  The  law  declares  you  may  deal 
with  his  statement  as  you,  the  Jury,  see 
proper,^as  you  think  right  You  are  author- 
ized, gentlemen,  to  believe  the  entire  state- 
ment of  the  defendant,  if  you  think  it  is 
right;  or,  on  the  other  hand,  you  are  author- 
ized to  totally  disbelieve  every  word  of  iti 
if  you  think  that  is  right.  You  may  believe 
one  part  of  his  statement  and  disbelieve  the 
other  part,  if  you  think  that  is  the  right  way 
to  deal  with  it;  and  you  may  believe  the 
statement  of  the  defendant  in  preference  to 
the  sworn  testimony,  if  you  think  that  is 
right.**  One  expression  only  in  this  charge 
is  alleged  to  be  erroneous,  to  wit,  '*that 
statement  is  in  no  sense  binding  upon  you.** 
While  we  do  not  think  this  expression  should 
have  been  used,  we  cannot  agree  with  coun- 
sel that  its  effect  was  to  ''practically  with- 
draw from  the  Jury  the  consideration"  of 
the  prisoner's  statement  Evidently,  the 
Judge  only  meant,  and  the  Jury  must  have 
und^stood,  that  this  statement  was  not 
binding  upon  them  in  the  sense  that  they 
were  obliged  to  base  their  finding  upon  it 
They  were  distinctly  informed  that  they 
were  at  liberty  to  believe  the  whole  or  any 
part  of  it  if  they  saw  proper,  "iii  preference 
to  the  sworn  testimony";  and  we  entertain 
no  doubt  that  they  fully  understood  how 
they  were  authorized  by  law  to  regard  it 
Nevertheless,  we  take  this  occasion  to  re- 
peat that  it  would  be  better  practice  if  our 
brethren  of  the  trial  oench,  in, charging  iqh 
on  this  subject,  would  confine  themselves  to 
the  language  of  the  statute  with  reference 
thereto. 

9.  We  have  dealt  with  aU  of  the  grounds 
of  the  motion  for  a  new  trial  which  are  veri- 
fied by  the  Judge's  certificate,  save  only  the 
general  grounds,  and  certain  others  predi- 
cated upon  newly-discovered  evidence.  In 
view  of  the  fact,  mentioned  above,  that  at 
least  four  witnesses  testified  they  saw  the 
accused  fire  the  fatal  shot  the  conclusion 
reached  by  th'e  Jury  that  he  was  the  person 
who  committed  the  homicide  was  fully  sup- 
ported by  evidence;  and,  as  has  been  said, 
the  circumstances  under  which  the  killing 
was  done  made  the  crime  one  of  murder. 
The  newly-discovered  evidence  related  ex- 


clusively to  the  impeachment  of  witnesses, 
and,  moreover,  was  met  by  an  amply  satis- 
factory counter  showing.  On  the  whole,  we 
find,  after  a  careful  study  of  the  case,  no 
cause  for  setting  aside  the  Judgment  denying 
the  accused  a  new  trial. 

Judgment  affirmed.    All  the  Justices  oon- 
cxuring. 
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SATTERFIELD  et  al.  v.  SPIER  et  aL 

(Supreme  Court  of  Georgia.     Nov.  7,  IdOl.) 

ACTION  ON  NOTE;-DEFENSBS-«ALiB  OF  ULND 

—ABATEMENT  OF  PRICE— RES  JUDICATA 

—PLEA  BY  SURETY. 

1.  A  plea  filed  by  the  maker  of  a  promissory 
note  given  for  the  purchase  price  of  land  to  a 
suit  on  the  note  brought  by  the  payee  thereof, 
setting  up  that  the  plaintiff  gave  to  the  de- 
fendant a  bond  for  title,  in  which  the  land 
was  described  as  a  ffiven  number  of  acres  of  a 
specified  quality,  to  oe  laid  o£F  in  a  given  shape 
and  in  a  particular  locality,  and  that  the  con- 
sideration of  the  note  had  partially  failed  for 
the  reason  that  the  maker  of  the  bond  for  ti- 
tles, on  account  of  conveyance  of  land  to  other 
parties,  could  not  comply  with  his  contract  as 
to  the  shape  and  quality  of  the  land  sold,  sets 
forth  a  good  defense.  In  such  a  case,  there 
being  in  the  plea  a  proper  prayer  to  tikat  ef- 
fect the  purchase  pnce  of  the  land  should  be 
abated  to  the  extent  of  the  difference  in  value 
between  the  land  contracted  to  be  sold  and  the 
value  of  that  which  the  maker  of  the  bond  was 
able  to  convey. 

2.  In  the  trial  of  such  a  suit  as  that  above  in- 
dicated, brought  against  both  the  maker  qf  the 
note  and  a  person  who  signed  the  same  as  se- 
curity, a  plea  by  the  latter  setting  forth  the 
foregoing  facts,  and  alleging  that  by  reason  of 
misrepresentations  as  to  the  shape  and  quality 
of  the  land,  made  to  him  by  the  plaintiff,  he 
was  induced  to  sign  the  note  as  security,  and 
that  by  reason  of  such  misrepresentations  his 
risk  has  been  so  materially  increased  as  to 
discharge  him  from  liability  on  his  contract  of 
suretyship,  sets  forth  a  good  defense  to  the 
suit  against  him. 

3.  Where  a  debtor  brings  an  equitable  pe- 
tition against  his  creditor,  seeking  to  compel 
him  to  anticipate  his  right  of  action,  and  set 
up  the  same  in  the  equitable  proceeding,  and 
alleging  that  the  debtor  has  certain  defenses 
to  ^be  action,  a  judgment  sustaining  a  general 
demurrer  to  such  a  petition  on  the  ground  that 
no  reason  Is  set  forth  therein  for  either  legal 
or  equitable  relief,  will  not  operate  as  a  bar  to 
the  right  of  the  debtor  to  set  up  such  defenses 
in  a  suit  subsequently  brought  by  the  creditor 
on  his  demand. 

(Syllabus  by  the  Ck)urt) 

Error  from  city  court  of  OBLrtersvUIe;  J.  W. 
Harris,  Judge. 

Action  by  Mary  Spier  and  others  against 
George  W.  Satterfield,  administrator,  and  oth- 
ers. Judgment  for  plaintiflrs,  and  defendants 
bring  error.    Reversed. 

Thos.  W.  Milner  &  Sons,  for  plaintiffs  in  er- 
ror.   John  W.  Akin,  for  defendants  in  error. 


OOBB,  J.  J.  H.  Spier  brought  suit  against 
George  W.  Satterfield,  as  administrator  of 
Mrs.  Emily  P.  Stegall,  as  principal,  and 
George  W.  Satterfield,  individually,  as  securl- 
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ty,  on  two  promissory  notes.  Pen<!tlng  the 
suit  the  plaintiff  died,  and  his  execntriz,  Mary 
Spier,  was  made  a  party  plaintiff  In  his  stead. 
To  the  action  Satterfleld,  as  administrator, 
filed  the  following  defenses:  (1)  There  is  now 
a  suit  pending  between  the  same  parties  re- 
lating to  the  same  snbject-matter,  which  at 
the  date  of  the  plea  was  pending  In  the  su- 
preme court  on  writ  of  eiror.  '  (2)  The  consid- 
eration of  the  note  sued  on  was  the  purchase 
money  of  land  described  In  a  bond  for  titles 
given  by  Spier  to  Mrs.  Stegall,  and  the  bond 
did  not  correctly  describe  the  land  purchased. 
(3)  The  consideration  of  the  notes  sued  on 
has  partially  failed,  for  the  reason  that  the 
notes  were  giyen  In  part  payment  of  the  pur- 
chase money  of  land  bought  by  Mrs.  Stegall 
from  Spier,  and  It  was  represented  by  him 
that  she  was  to  have,  in  connection  with  an 
8-acre  tract  on  the  west  side  of  the  E)towah 
river  In  Cherokee  county,  Cki.,  40  acres  of 
good  bottom  land,  to  be  siurveyed  off  in  a 
square,  as  nearly  as  practicable,  on  the  east 
side  of  the  river;  and  when  the  land  referred 
to  in  the  bond  for  titles  was  attempted  to  be 
laid  off  by  the  surveyor  It  was  found  that  it 
wais  not  practicable  to  lay  off  the  same  in  a 
square  on  account  of  conveyances  which  Spier 
had  made  to  other  parties  of  land  which  he 
owned  on  the  east  side  of  the  river,  and  the 
only  land  which  he  owned  on  the  east  side  of 
the  river  which  could  be  conveyed  to  Mrs. 
Stegall  was  a  tract  In  the  shape  of  a  triangle, 
very  poor,  and  made  of  little  value  by  washes 
and  ditches.  It  is  alleged  in  the  plea  that  the 
representations  made  by  Spier  to  Mrs.  Stegall 
with  reference  to  his  ability  and  willingness 
to  convey  the  40  acres  of  land  In  the  shape  of 
a  square  on  the  east  side  of  the  river  were 
false  and  fraudulent,  and  such  a  mistake  on 
the  part  of  Spier  as  amounted  to  a  fraud  upon 
Mrs.  Stegall,  and  that  she  signed  the  notes 
upon  the  faith  of  the  representations  so  made. 
It  is  further  alleged  that  the  difference  be- 
tween the  land  which  Spier  represented  him- 
self as  owning  and  intending  to  convey  and 
the  land  which  he  was  able  to  convey  amount* 
ed  to  $1,000.  The  prayer  of  the  plea  was  that 
the  balance  due  upon  the  purchase  money  of 
the  land  might  be  reduced  by  whatever  sum 
should  be  found  by  the  Jury  to  be  the  dif- 
ference between  the  value  of  the  land  bar- 
gained and  the  value  of  the  land  which  Spier 
was  able  to  convey.  Satterfleld,  as  an  Individ- 
ual, pleaded  that  he  was  induced  to  sign  the 
notes  as  security  by  the  fraudulent  repre- 
sentations of  Spier  that  Mrs..  Stegall  would 
have  when  the  land  was  surveyed  off  40  acres 
of  good  bottom  land  on  the  east  side  of  the 
Btowah  river  in  the  shape  of  a  square;  that 
the  40  acres  of  land  so  agreed  to  be  convey- 
ed was  very  valuable,  being  worth  from  $80 
to  $40  per  acre;'  and  that'  with  the  under- 
standing that  this  land  was  to  be  described  In 
the  bond  for  titles,  and  afterwards  conveyed 
to  Mrs.  Stegall  by  Spier,  he  signed  his  name 
to  the  notes  as  security.    It  Is  alleged  that 


since  the  notes  were  signed  defendant  has 
made  an  effort  by  a  competent  surveyor  to  lay 
off  on  the  east  side  of  the  Etowah  river  m 
tract  of  land  according  to  the  description  In 
the  bond  for  titles,  and  has  found  that  It  Is 
impossible  to  lay  off  40  acres  of  land  bel<Mag- 
Ing  to  Spier  of  the  character  represented  by 
him,  and  that  the  only  land  belonging  to  Spier 
on  t^e  east  side  of  the  river  at  the  place  men- 
tioned in  the  bond  for  titles  is  about  40  acres 
of  land  in  the  form  of  a  triangle,  of  y&j  in- 
ferior quality,  covered  with  washes  and  ditch- 
es, and  of  much  less  value  than  the  land  he 
understood  to  have  been  bargained  to  Mrs. 
StegaU.  The  plea  alleges  that  there  was  m 
plain  and  distinct  representation  by  Spier  to 
Satterfleld  that  the  40  acres  to  be  conveyed 
to  Mrs.  StegaU  was  to  be  good  bottom  land, 
and  would  be  laid  off  In  a  square,  and  that 
this  representation  not  only  Induced  Mrs.  Ste- 
gaU to  piurchase  the  land,  but  also  Induced 
Satterfleld  to  sign  her  notes  as  security;  and 
this  conduct  on  the  part  of  Spier  Is  aUeged  to 
be  fraudulent  For  these  reasons  Satterfldd, 
as  security,  Insists  that  his  risk  has  been  In- 
creased, and  that,  therefore^  he  Is  dlsdiarged 
from  aU  UabiUty  on  account  of  his  contract 
of  suretyship.  Attached  to  the  plea,  was  a 
copy  of  the  record  In  the  case  of  Satterfleld 
against  Spier,  referred  to  In  the  flirst  para- 
graph of  the  plea  filed  by  the  defendants, 
which  was  pending  in  the  supreme  court  on 
writ  of  error  at  the  time  the  plea  was  lUed. 
This  proceeding  appears  to  have  been  an 
equitable  petition  brought  by  Satterfleld  indi- 
Tidually  and  as  administrator  of  Mrs.  Stegall 
against  Spier  and  others,  in  which  it  was 
prayed  that  the  court  construe  the  bond  for 
tities  to  mean  that  40  acres  should  be  laid  off 
in  a  described  way  set  forth  in  the  prayer, 
and,  if  the  court  should  not  be  able  to  so  con- 
strue the  bond  as  It  was  written,  that  It  be 
so  reformed  as  to  amount  to  a  contract  on 
the  part  of  Spier  to  convey  40  acres  in  the 
manner  described;  and  that,  if  40  acres  can 
be  laid  off  only  in  land  embraced  in  a  trian- 
gular shape,  petitioner  be  held  to  be  dischar- 
ged from  liabUity  as  surety  on  the  notes,  and 
that  a  failure  of  consideration,  to  an  amount 
stated,  be  adjudged  in  favor  of  his  intestate's 
estate,  and  deducted  from  the  notes;  that 
Spier  be  enjoined  from  prosecuting  any  of  the 
notes,  except  as  he  may  set  up  the  same  in 
his  answer  to  the  petition.  There  was  also  a 
prayer  for  general  relief.  To  this  petition  the 
defendants  Interposed  a  demurrer  upon  the 
foUowlng  grounds:  No  cause  of  action  Is  set 
forth;  no  reason  is  shown  In  law  or  In  equity 
why  the  defendants  should  not  be  aUowed  to 
proceed  to  coUect  the  past-due  indebtedness; 
no  cause  for  injunction  is  shown;  there  Is  no 
allegation  of  insolvency;  and  there  Is  no  rea- 
son set  forth  In  the  petition  for  the  granting 
of  either  legal  or  equitable  reUef.  This  de- 
murrer was  sustained,  and  the  case  was 
brought  on  writ  of  error  to  the  supreme  court, 
whexe  the  Judgment  was  afflimed.    See  Sat- 


920 


89  SOUTHSASTERN  REPORTBB. 


(Ga. 


tlfl»   and  the  defendants  Josle  Lane  and 
Amanda  Baxter  excepted. 

Under  the  settled  rulings  of  this  court,  tt 
Is  not  necessary  for  the  defendant,  in  ac- 
tions such  as  the  one  nnder  consideration, 
to  show  a  title  paramount  to  that  of  the 
plaintiff.  It  is  only  required  that  he  shall 
show  that  he  la  not  an  Intruder,  hut  in  good 
faith  claims  the  right  to  go  upon  the  land. 
The  sole  point  to  be  decided  Is  the  bona 
fides  of  the  defendant  '*The  Question  is 
not,  does  he  haye  a  right,  but  does  he  in 
good  fbith  claim  it?'  MeHan  t.  Stansell,  89 
Ga.  199.  See^  also,  to  the  same  effect,  Poo- 
Ian  T.  Sellers,  20  Ga.  228;  Russd  y.  Oham- 
bers,  48  Ga.  478;  Nichols  y.  Chandler,  46  Ga. 
479;  Pratt  y.  Fountain,  78  Ga.  261;  Thorpe 
y.  Atwood,  100  Ga.  597,  28  &  B.  287;  Ooffey 
y.  Pace,  106  Ga.  293,  32  S.  B.  116.  The  case 
of  Thorpe  y.  Atwood,  supra,  cited  in  the 
brief  of  counsel  for  the  defendant  in  error, 
seems  to  us  to  be  one  of  the  strongest  cases 
tending  to  establish  the  contention  of  op- 
posing counsel  that  the  sole  question  for 
decision  in  the  court  below  was  the  bona 
fides  of  the  defendant  In  that  case  the  de- 
fendant entered  and  claimed  the  right  of 
possession  of  the  land  by  yirtue  of  a  deed 
which  it  was  alleged  he  had  forged.  The 
admission  of  eyldence  tending  to  establish 
the  forgery  was  upheld  by  this  court,  not  as 
affecting  the  title  to  the  land,  but  as  going 
to  show  the  bad  faith  of  the  defendant  The 
court  says:  "Upon  the  trial  of  issues  of 
this  class,  title  to  the  premises  in  dispute  Is 
not  inyolyed,  except  In  so  far  as  it  bean 
upon  the  question  of  possession  and  the  bona 
fides  of  the  entry."  Our  law  has  laid  down 
certain  well-iflefined  methods  for  trying  Is- 
sues inyolying  the  title  to  land.  This  is  not 
one  of  those  methods.  The  remedy  pre- 
scribed in  section  4808  et  seq.  of  the  Ciyfl 
Code  was  intended  to  apply  only  to  intrud- 
ers, squatters,  or  disseisors,  who  enter  in  bad 
faith,  and  without  any  claim  or  shadow  of 
right  The  defendants  below  made  a  clear 
showing  of  good  faith.  They  introduced  the 
will  of  their  grandfather,  under  which,  in 
the  absence  of  a  counter  showing,  they 
would  be  entitled  to  enter  upon  the  land  in 
dispute.  This  will  and  its  probate  antedate 
by  seyeral  years  the  first  deed  in  the  ab- 
stract of  title  introduced  by  the  plaintiff, 
and  it  is  worthy  of  note  that  no  eyldence 
appears  In  the  record  throwing  any  light 
upon  the  manner  in  which  the  grantor  In 
that  deed  attained  the  ofildal  capacity  in 
which  tt  was  executed.  No  serious  attempt 
seems  to  haye  been  made  by  the  plaintiff 
to  proye  bad  faith  on  the  part  of  the  defend- 
ants, and  certainly,  upon  the  face  of  the 
record,  no  such  bad  faith  appears.  The 
dalm  of  title  made  by  the  defendants  may 
be  wholly  without  merit.  That  is  not  for  us 
to  say.  It  is  sufiicient  that  thet  set  up  in 
the  court  below  ample  eyldence  of  their 
good  f aitht  and  hence  should  not  haye  been 


ejected  as  intruders.  It  follows  that  the  di- 
rection of  a  yerdict  for  the  plaintiff  l^  the 
trial  court  was  error. 

Judgment  reyersed.    All  the  Justices  con- 
curring. 
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FDOPLBTS  SAV.  BANK  y.  SMITH  et  ai 
(Supreme  Court  of  Georgia.    Noy.  9,  1901.) 

VBRDICT  —  VNOaRTAINTT  —  KNOWI^BDOB  OP 
AQENT-UABIUTY  OF  FaiNCIPALi— PUUDGB 
OF  PARTNERSHIP  CRBDIT— NBW  TRIAIi. 

1.  Viewed  In  the  Hght  of  the  pleadhigs  filed 
in  the  present  case,  the  yerdict  of  the  Jury  was 
not  yoid  for  anceitainty. 

2.  When  the  holder  of  a  promissory  note  sur^ 
renders  to  the  maker  thereof  collaterals  gfyen 
to  secure  its  payment  in  order  that  the  latter 
may  sell  the  same  and  apply  the  proceeds  to 
the  payment  of  his  indebtedness,  tne  relation 
of  principal  and  agent  exists  between  them, 
in  so  far  as  third  persons  are  concerned.  It 
follows  that  where  the  maker  of  the  note  sub- 
sequently reports  that  he  has  sold  the  eoUat- 
erals  to  a  partnership  of  which  he  is  a  mem- 
ber, and,  relying  npon  this  representation,  his 
principal  accepts  as  the  proceeds  of  the  col- 
laterals a  promissory  note  executed  in  the 
name  of  the  partnership,  it  cannot  be  held  liable 
thereon  if,  in  point  of  fact  it  neyer  became 
the  purchaser  of  the  collaterals  or  deriyed  any 
benefit  therefrom.  The  principal  had,  or  was, 
in  law,  chargeable  with,  knowledge  of  all  facta 
known  by  the  agent 

3.  That  a  partnership  may  frequently  haye 
drawn  checks  against  its  funds  in  bank  for 
the  purpose  of  discharging  the  indiyidnal  debts 
of  its  members  would  not  constitute  such  "a 
course  of  dealing*'  as  would  Justify  the  bank 
in  assuming  that  It  was  within  the  scope  of  the 
partnership  business  to  pledge  Its  credit  and 
giye  its  promissory  note  in  satisfaction  of  a 
debt  due  by  one  of  the  partners  to  the  bank. 
In  no  eyent  could  such  ^*a  course  of  dealing" 
be  set  up  by  the  bank  if  it  did  not  as  matter 
of  fact,  act  upon  the  faith  thereof. 

4.  That  the  court  may  haye  committed  error 
in  charging  the  Jury,  or  in  refusing  to  giye  them 
certain  instrnctions,  or  in  denying  to  the  los- 
ing party  the  right  to  open  and  conclude  the 
argument  affords  no  cause  for  ordering  a  new 
trial,  when,  as  in  the  present  case,  the  yerdict 
returned  by  the  jury  was  demanded  by  the  eyl- 
dence. 

(Syllabus  by  the  06urt) 

Error  from  city  court  of  Floyd  county; 
Jno.  H.  Reece,  Judge. 

Action  by  the  Faerie's  Sayings  Bank 
against  Henry  G.  Smith  and  F.  H.  Rounsa- 
yille.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Afilrmed. 

Fouchd  &  Fouchd,  for  plaintiff  tn  error. 
J.  Branham  and  McHenry  &  Maddox,  for  de- 
fendants in  error. 

LUMPKIN,  P.  J.  The  People's  Sayings 
Bank  filed  in  the  city  court  of  Floyd  county 
a  petition  In  the  following  words:  "The  pe- 
tition of  the  People's  Sayings  Bank,  a  corpo- 
ration, showeth:  First  that  Henry  G.  Smith 
and  F.  H«  RoimsayHle,  partners  using  the 
firm  name  and  style  of  Henry  G.  Smith  & 
Company,  of  said  county,  are  Indebted  to  th^ 
petitioner  in  the  sum  of  three  hundred  and 
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twenty*  four  dollars  and  five  cents,  besides 
Interest  upon  a  certain  promissory  note,  a 
copy  of  which  is  hereto  attached;  second, 
said  Henry  6.  Smith  &  F.  H.  Rounsayllle. 
partners  as  aforesaid,  [are]  also  Indebted  to 
petitioner  In  the  sum  of  ten  per  cent  upon 
said  principal  and  Interest  for  attorney's  fees 
upon  said  note  In  the  event  of  the  filing  of 
an  unsuccessful  defense  to  this  suit;  third, 
said  amounts  of  principal.  Interest  and  at- 
torney's fees  are  due  and  unpaid,  and  said 
defendant  refuses  to  pay  the  same.  Where- 
fore petitioner  prays— First  Judgment  against 
said  defendant  for  the  amounts  alleged  to  be 
due;  second,  that  process  may  Issue,  requir- 
ing said  defendant  to  be  and  appear  at  the 
nest  city  court  to  answer  petitioner's  com- 
plaint Fouchd  &  Fouchd,  Plaintiff's  Attor- 
neys." Attached  to  the  petition  was  a  copy 
of  an  unconditional  promissory  note,  purport- 
ing to  have  been  signed  by  Henry  Q.  Smith 
&  Co.,  payable  to  the  First  National  Bank 
of  Rome,  Ga.,  and  Indorsed  to  the  People's 
Savings  Bank.  The  petition  was  served  per- 
sonally upon  Henry  G.  Smith  and  F.  H. 
BounsavlUe.  The  former  filed  no  defense. 
The  latter  on  September  11,  1900,  filed  an 
answer  denying  the  first  second,  and  third 
paragraphs  of  the  petition.  Subsequently  he 
filed  an  amendment  In  the  following  words: 
•*The  defendant  F.  H.  BounsavlUe  further 
says  that  the  partnership  of  "H.  G.  Smith  & 
Co.  Is  not  liable  for  the  note  sued  on,  nor  Is 
be,  for  the  reason  that  said  note  was  not 
given  In  the  course  of  the  business  of  the 
partnership,  or  on  account  thereof,  but  the 
same  was  given  for  the  Individual  debt  of 
H.  G.  Smith,  whloh  the  said  Smith  owed 
said  plaintiff  and  the  First  National  Bank 
of  Rome,  and  that  the  proceeds  of  said  note 
was  so  applied,  and  of  these  facts  the  said 
plaintiff  had  notice  at  the  time  said  trans- 
action took  place.  J.  Branham,  Deft* s  Atty." 
Still  later  Rounsaville  filed  another  amend- 
ment reading  thus:  "And  now  comes  the 
defendant  Fred  H.  Rounsaville,  and  with- 
draws so  much  of  his  plea  filed  on  the  Uth 
of  September,  1900,  as  denies  the  allegations 
contained  In  the  third  paragraph  of  the  peti- 
tion; and  admits  that  the  note  sued  on  was 
signed  in  the  firm  name  by  Henry  G.  Smith 
during  the  existence  of  the  partnership  of 
Henry  G.  Smith  &  Co.,  and  that  the  plaintiff 
was  the  holder  and  ownor  of  the  note  sued 
on  at  the  time  this  suit  was  brought  J. 
Branham,  McHenry  &  Maddox,  Att'ys  for 
Rounsaville."  The  case  went  on  trial  on 
these  pleadings,  and  the  Jury  returned  the 
following  verdict:  "We,  the  Jury,  find  tot 
the  defendant **  Thereupon  the  plaintiff 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  It  excepted. 

1.  One  of  the  grounds  of  this  motion  was 
as  follows:  "Because  the  verdict  Is  contrary 
to  law,  in  that  It  fails  to  find  for  the  plaln- 
tlfl  against  either  of  the  defendants,  and  la 
naie&rt!^^  as  to  which  defendant  the  finding 


Is  f  or.**  A  consideration  of  this  ground  In- 
volves a  construction  of  the  pleadings,  which 
present  a  fair  Illustration  of  the  difficulty  and 
embarrassment  with  which  this  court  Is  too 
frequently  confronted.  It  Is  remarkable,  to 
say  the  least  that  the  plaintiff  should  com- 
plain of  a  verdict  in  favor  of  '^e  defend- 
ant" for  the  reason  stated,  when  Its  own 
petition  alleged  tha,t  "said  defendant  refuses 
to  pay"  the  promissory  note  declared  upon, 
and  prays  for  process  requiring  "said  defend- 
ant" to  appear  and  answer  Its  complaint 
In  view  of  this  averment  and  prayer,  and 
of  the  fact  that  the  note  sued  on  wss  exe- 
cuted In  the  name  of  Henry  G.  Smith  &  Co., 
a  partnership,  with  the  name  of  Rounsaville 
nowhere  appearing  thereon,  we  are  forced 
to  the  conclusion  that  It  was  the  Intention 
of  the  pleader  to  bring  an  action  against 
the  partnership  Itself,  and  not  against  the 
Individuals  composing  It  It  would  seem,  also, 
that  the  counsel  managing  the  defense 
thought  they  were  called  upon  to  meet  an 
action  of  such  a  character;  for,  while  the 
original  answer  and  both  amendments  were 
filed  in  the  name  of  Rounsaville  as  "defend- 
ant" these  pleadings  set  up  a  defense  which 
could  be  appropriately  made  only  by  the 
partnership  Itself,  and  disclose  a  purpose  on 
the  part  of  Rounsaville  to  file  a  defense  in  its 
behalf,  which,  if  successfully  established, 
would  necessarily  protect  him  also.  At  any 
rate,  tiie  plaintiff  did  not  demur  to  the  an- 
swer as  amended,  but  treated  It  as  respon- 
sive to  the  petition,  and  allowed  the  case  to 
be  tried  upon  the  theory  that  the  "defend- 
ant" therein  referred  to  had  duly  appeared 
and  made  answer  to  the  complaint  which 
It  sets  forth.  As  Henry  G.  Smith  filed  no 
answer,  and  as  the  note  sued  on  was  an  un- 
conditional contract  in  writing,  th&re  cer- 
tainly was  no  issue  to  be  passed  upon  by  the 
Jury  as  between  him  and  the  plaintiff,  even 
If  Its  petition  was  such  as  to  warrant  a  Judg- 
ment being  taken  against  him  Individually 
as  a  partner.  Under  these  circumstances, 
the  best  we  can  do  with  such  loose  and  in- 
definite pleadings  is  to  hold,  as  we  do,  that 
the  Issue  the  Jury  was  called  upon  to  try 
was  whether  or  not  the  partnership  of  Hen- 
ry G.  Smith  A  Co.  was  liable  to  the  plaintiff 
upon  the  note  sued  on.  Our  conclusion, 
therefore.  Is  that  the  verdict  In  favor  of  *the 
defendant"  should  not  be  treated  as  void  for 
uncertainty. 

2.  A  careful  examination  of  the  brief  of 
evidence  convinces  us  that  this  case,  viewed 
hi  the  light  of  facts  as  to  which  there  was 
no  dispute,  falls  within  the  principle  announ- 
ced In  the  second  headnote,  the  correctness 
of  which  is  not  open  to  serious  question,  and 
is  supported  by  the  decision  hi  Brobston  v. 
Pennlman,  97  Ga.  527,  25  S.  B.  350.  These 
facts  required  a  verdict  against  the  plaintiff. 
It  was  conceded  that  the  savings  bank  had 
knowledge  of  all  the  facts  respecting  the 
note  sued  on  which  the  National  Bank  knew. 
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or  with  knowledge  of  which  the  latter  waa 
dliargeable,  when  the  former  took  that  note. 

8.  The  court  rejected  certain  evidence  tend> 
Ing  to  show  It  was  the  custom  of  the  firm 
of  Henry  G.  Smith  &  Go.  to  draw  checks 
against  its  deposit  in  the  First  National  Bank 
In  payment  of  debts  due  by  the  individual 
members  of  the  firm.  This  evidence  was  of- 
fered for  the  purpose  of  showing  that  there 
had  been  such  a  coiurse  of  dealing  between 
the  partnership  and  that  bank  as  to  Justify 
the  latter  in  assuming  that  it  was  within 
the  scope  of  the  partnership  business  to  give 
promissory  notes  in  satisfaction  or  settle- 
ment of  the  individual  indebtedness  of  its 
members.  We  are  clearly  of  the  opinion  the 
evidence  was  properly  rejected,  and  have  un- 
dertaken in  the  third  headnote  to  formulate 
our  view  of  the  law  governing  this  matter. 
We  assume  that  what  is  there  laid  down 
will  be  readiiy  accepted  as  sound  doctrine, 
and  do  not  feel  called  upon  to  submit  any 
argument  in  support  thereof.  However  this 
may  be,  the  evidence  was  properly  rejected 
for  the  reason  that  it  clearly  appears  from 
the  uncontroverted  evidence  that  the  action 
of  the  bank  in  accepting  the  note  sued  on 
was  not  predicated  upon  any  such  alleged 
course  of  dealing. 

4.  Error  is  also  assig^ned  upon  certain  in- 
structions given  to  the  Jury,  upon  the  re- 
fusal of  the  court  to  give  in  charge  certain 
requests  presented  in  writing,  and  upon  its 
ruling  that  the  plaintiff  was  not  entitled  to 
open  and  conclude  the  argument  before  the 
Jury.  It  would  be  unprofitable  to  deal  with 
any  of  the  questions  thus  presented;  for,  as 
stated  above,  a  verdict  in  favor  of  the  de- 
fendant was  demanded  by  the  evidence,  and, 
this  being  so,  the  finding  of  the  Jury  should 
be  allowed  to  stand,  even  if  the  court  did, 
as  contended,  commit  error  in  making  the 
rulings  Just  referred  to. 

Judgment  afilrmed.  All  the  Justices  con- 
curring. 
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SOUTHERN  RT.  CO.  v.  WOOD. 

(Supreme  Court  of  Georgia.     Nov.  8,  1901.) 

CARRIERS--CONTRACT  WTTH   PASSBNOBRr- 

BRBACH. 

The  evidence'  authorized  the  verdict,  and 
none  of  the  grounds  of  the  motion  for  a  new 
trial  contain  assignments  of  error  which  re- 
quired the  trial  judge  to  set  aside  the  verdict 
of  the  jury  and  award  a  new  triaL 
(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Whitfield  coun- 
ty;  A.  W.  Fite.  Judge. 

Action  by  Mrs.  P.  L.  Wood  against  the 
Southern  Railway  Ckmipany.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Shumate  &  Maddox,  for  plaintiff  in  error. 
Tones  ft  Martin,  for  defendant  in  error* 


OOBB,  J.    Mrs.  Wood  aoed  the  railway 
company  for  damages  which  she  had  ana- 
tained  on  account  of  certain  alleged  tortious 
acts  committed  by  the  defendant    Her  pe- 
tition made  in  brief  the  following  case:    De- 
siring to  go  from  Dalton,  her  home,  to  a 
certain  point  in  Texas,  she  opened  n^otia- 
tlons  with  the  agent  of  the  defendant  at 
Dalton  for  the  purchase  of  through  tickets 
for  herself  and  her  three  minor  children  to 
the  point  in  Texas  to  which  she  desired  to 
go.     In  consideration  of  the  purchase  by 
plaintiff  of  tickets  over  the  defendant's  line, 
its  agent  agreed  to  send  to  petitioner's  house 
and  transport  her  baggage  to  the 'depot,  and 
bring  to  her  house  the  tickets  and  checks 
for  her  baggage.    The  agent  did  send  a  dray, 
and  have  the  baggage  transported,  but  did 
not  send  the  tickets  and  checks.    When  pe- 
titioner arrived  at  the  depot,  she  waa  handed 
the  tickets,  for  which  she  paid  the  sum  of 
$7&23,  and  also  the  checks  for  her   bag- 
gage.   Subsequently,  however,  the  agent  re- 
fused to  transport  as  baggage  <me  of  her 
boxes,  and  demanded  the  return  of  the  check 
for  this  box;  and  petitioner^  being  ign<»ant 
of  her  rights,  surrendered  the  check  upon 
the  agent's  agreeing  to  forward  it  by  next 
freight  train  to  her  point  of  destination. 
Petitioner  charges  that  all  of  her  baggage 
did  not  weigh  more  than  the  number  of 
pounds  allowed  to  her  tickets,  but  that,  if 
It  did,  the  defendant  company  had  no  right 
to  rescind  the  contract  which  they  had  made 
to  transport  her  baggage  on  these  tickets. 
After  receiving  her  tickets  and  cbecks,  peti- 
tioner learned  for  the  first  time  that  her 
train  was  behind  time,  which  fact  waa  well 
known  to  the  agent  before  he  sold  the  tick- 
ets, and  the  information  was  vnrongfuily  and 
fraudulently  withheld  .from  petitioner.    Up- 
on petitioner's  complaining  to  the  agent,  and 
offering  to  surrender  her  tickets,  he  agreed 
that  he  would  wire  the  defendant's  connec- 
tion at  Ghattanooga  to  hold  the  train  for 
her,  and  that  the  train  would  be  held.    Pe- 
titioner charges  that  the  agent  willfully  and 
fraudulently  represented  his  willingness  and 
ability  to  do  something  which  he  could  not 
do,  and  which   it  is  alleged  he  never  at- 
tempted to  do.     It  is  alleged  that  the  box 
which  the  agent  agreed  to  send  by  freight 
to  her  was  not  sent  promptly,  but  waa  al- 
lowed to  remain  exposed  to  the  weather,  and 
get  wet,  from  which  the  contents  of  the  box 
were  damaged.     It  is  further  alleged  that 
petitioner  was  damaged  by  reason  of  being 
deprived  of  the  bedding   which   was   con- 
tained in  this  box,  the  weather  being  very 
cold,   and   petitioner  being  unable  to   buy 
more.    When  petitioner  reached  Ghattanoo- 
ga, the  train  over  which  her  tickets  read 
had  gone,  and  petitioner  was  damaged  by 
reason  of  delay  and  expense  incident  to  this 
fact     Petitioner  paid  full  fare  for  hersdf 
and  children,  and  was  entitled  to  proper  ac- 
commodations.   When,  however,  she  board- 
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ed  tbe  train  in  Chattanooga,  and  exhibited 
her  tickets  to  the  conductor,  she  was  In- 
formed by  him  that  her  tickets  were  second- 
class,  and  she  was  forced  to  go  forward  into 
a  dingy,  dirty,  smoking  car  occupied  by  men 
only,  many  of  whom  were  smoking;  and 
because  of  the  extreme  cold  no  ventilation 
was  or  could  be  given,  and  the  smoke  and 
fumes  from  the  tobacco  made  petitioner  very 
sick,  and  one  of  h&r  children  was  made  very 
sick,  and  never  recovered,  but  finally  died 
some  months  thereafter.  Petitioner  charges 
that  she  did  not  know  she  had  second-class 
tickets;  that  she  had  never  heard  of  one 
before;  and  that  she  would  not  have  bought 
them  if  defendant's  agent  at  Dalton,  as  it 
was  his  daty  to  do,  had  advised  her  as  to 
the  character  of  the  tickets.  She  sues  for 
damages  on  account  of  the  treatment  of 
her  and  her  children,  on  account  of  the  de- 
tention of  her  baggage,  loss  of  time,  ex- 
pense incurred,  sickness  produced,  and  the 
death  of  son.  In  reference  to  the  baggage 
the  defendant  denies  making  any  contract 
to  carry  all  of  it,  but  avers  that  the  box 
left  weighed  a  number  of  pounds  in  excess 
of  the  amount  which  could  be  transported 
on  the  tickets  bought  by  plaintiff,  who  re- 
quested the  agent  to  keep  the  box  until  she 
could  forward  the  money  to  pay  for  its 
transportation.  The  defendant  denies  that 
its  agent  made  any  agreement  to  hold  the 
train  at  Chattanooga,  and  denies  that  he 
knew  the  Dalton  train  was  behind  time 
when  he  sold  the  tickets.  In  reference  to 
the  character  of  tickets,  it  is  averred  that 
the  plaintiff  requested  the  cheapest  tickets 
that  could  be  sold  to  her  destination,  and 
that  she  was  carried  safely  and  comfortably 
in  the  car  in  which  these  tickets  entitled 
her  to  ride.  It  denied  that  it  or  its  agents 
were  guilty  of  any  conduct  which  conduced 
to  the  sickness  bf  petitioner  and  her  diild, 
or  to  the  death  of  the  latter.  The  trial  re- 
sulted in  a  verdict  in  favor  of  the  petitioner 
for  |250,  and,  defendant's  motion  for  a  new 
trial  having  been  overruled,  it  excepted. 

The  main  issue  in  the  case  as  it  was  tried 
below  seems  to  have  been  whether  the  plain- 
tiff had  contracted  for  second-class  tickets. 
It  seems  from  the  evidence  that  during  the 
negotiations  for  the  tickets  nothing  was  said 
either  by  the  plaintiff  or  the  agent  about 
second-class  tickets,  but  that  plaintiff  stated 
to  the  agent  that  she  desired  to  purchase  tick- 
ets as  cheaply  as  possible.  The  plaintiff  tes- 
tified that  she  had  never  heard  of  second- 
class  tickets,  and  that  she  never  intended  to 
buy  them;  that,  while  she  wished  to  pur- 
chase her  tickets  at  as  low  a  rate  as  possible, 
she  never  asked  for,  and  never  expected  to 
obtain,  other  than  first-class  accommodations. 
Viewing  the  entire  evidence  as  to  what  trans- 
pired between  the  agent  and  the  plaintiff  on 
this  subject,  we  are  not  prepared  to  say  that 
the  agent  was  warranted  in  assuming  that  the 
plaintiff  wished  to  travel  second-class.    The 


mere  fact  that  she  stated  that  she  desired  to 
buy  tickets  as  cheaply  as  possible  would  not 
justify  this  inference.  This  desire  and  the 
desire  for  first-class  accommodations  are  not 
necessarily  inconsistent  A  person  may,  and 
we  should  say  generally  does,  want  the  best 
that  can  be  had  for  as  little  money  as  the 
seller  will  take  for  it  There  Is,  however,  a 
theory  of  the  case  different  from  this  on 
which  a  recovery  on  this  branch  of  the  case 
was  warranted.  That  is,  that,  even  conceding 
that  the  plaintiff  contracted  for  second-class 
tickets,  she  was  certainly  entitled  to  ride  on 
such  a  car  as  is  usually  provided  for  persons 
holding  that  dass  of  tickets.  There  wa,s  am- 
ple evidence  to  sustain  a  finding  that  she  was 
not  given  such  accommodation  as  she  was 
entitled  to  receive  under  her  contract  as  evi- 
denced by  her  tickets.  The  description  of 
such  a  car  as  is  usually  provided  for  persons 
holding  second-class  tickets,  as  given  by  the 
defendant's  witnesses,  and  the  description  by 
the  plaintiff  of  the  car  in  which  she  was  re- 
quired to  ride,  are  totally  dissimilar,  and 
from  this  latter  description  It  can  be  gather- 
ed that  the  plaintiff  was  required  to  go  into  a 
dirty,  nasty  smoking  car,  with  little  ventlla- 
tion,  with  no  cushions  on  the  seats,  filled  with 
men  smoking  and  chewing,  and  in  which  no 
other  ladies  were  riding,  the  only  female  be- 
sides herself  being  a  negro.  According  to  the 
testimony  of  the  conductor,  the  second-class 
car  of  the  train  on  the  day  in  question  was 
one  with  cushioned  seats,  in  which  there  was 
no  smoking,  so  far  as  he  knew;  and  there 
was  evidence  that  there  was  very  little  differ- 
ence between  a  first  and  second  class  car,  one 
witness  saying  that  the  only  difference  was 
that  one  holding  a  second-class  ticket  could 
not  go  into  a  sleeping  or  dining  car.  It  Is 
manifest  from  this  testimony  that  the  plain- 
tiff was  not  given  the  accommodations  which 
a  second-class  ticket  entitled  her  to  have,  and 
she  has  a  right  to  recover  whatever  damages 
she  sustained  on  this  account  Under  this 
view.  If  upon  no  other,  the  evidence  fully  war- 
ranted the  verdict  upon  this  branch  of  the 
casa  The  jury  were  fully  authorized  to  find 
that  the  conductor  compelled  her  to  ride  In 
the  car  in  which  she  was  placed,  and  her  so 
doing  cannot  be  considered  as  waiving  her 
right  to  claim  damages  for  not  being  furnish- 
ed with  the  accommodations  which  her  tick- 
et, treated  as  a  second-class  ticket,  entitled 
her  to. 

Upon  the  question  of  damage  to  baggage, 
the  evidence,  while  conflicting,  tended  to  es- 
tablish the  plaintilTs  theory  that  her  baggage 
had  been  negligently  exposed  to  the  weather, 
and  had  been  damaged  in  consequence  there- 
of; that  the  agent  agreed  to  send  the  box  by 
freight  the  next  morning,  and  let  the  plaintiff 
pay  the  freight  upon  its  arrival  at  her  desti- 
nation; and  that  he  did  not  do  so.  We  think, 
therefore,  that  the  jury  were  authorized  to 
award  some  damages  on  account  of  detention 
of  and  damage  to  the  baggage. 
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The  Jndge,  Ib  his  charge,  eliminated  from 
the  case  all  the  allegations  of  damage  grow- 
ing out  of  the  sickness  and  deatli  of  the  plaln- 
tifiTs  son;  and  we  are  of  opinion  that  a  re- 
covery was  warranted  for  whatever  damage 
the  plaintiff  reasonably  and  naturally  sustain- 
ed as  a  result  of  the  failure  of  the  company 
to  provide  her  with  proper  accommodation  on 
the  train  from  Chattanooga,  and  also  for  the 
damages  sustained  by  reason  of  the  detention 
of  and  damage  to  her  baggage.  The  motion 
for  a  new  trial  complains  of  a  number  of  ex- 
tracts from  the  judge's  charge  to  the  effect 
that,  if  the  agent  gratuitously,  and  on  his 
own  motion,  furnished  plaintiff  with  second- 
class  tickets,  without  any  request  from  the 
plaintiff,  and  without  knowledge  on  her  part 
that  she  was  receiving  this  class  of  tickets, 
she  would  be  entitled  to  ride  In  a  first-class 
coach,  and  receive  first-class  accommodations. 
It  is  complained  that  these  charges  were  not 
authorized  by  the  evidence,  but  we  do  not 
think  they  are  subject  to  this  criticism.  It 
was  shown  that  the  plaintiff  did  not  ask  for 
a  second-class  ticket,  and  that  she  did  not 
know  she  had  received  such  tickets  until  in- 
formed by  the  conductor  of  this  fact  after  she 
left  Chattanooga;  so  that  the  objection  to 
the  charges  is  not  well  taken,  and  we  are  not 
called  on  to  decide  whether  they  stated  correct 
propositions  of  law  in  the  abstract  or  not. 
Further  complaint  was  made  that  the  Judge 
charged  the  Jury  to  consider  whether  the 
agent  at  Dalton  "guarantied"  that  there 
would  be  a  connection  in  Chattanooga.  It  is 
contended  that  there  was  no  evidence  tp  au- 
thorize this  charge.  It  is  true  that,  if  the 
word  "guaranty"  be  given  its  strict  legal 
signification,  there  was  no  evidence  of  a  guar- 
anty. The  plaintiff,  however,  did  testify  that 
when  she  offered  to  surrender  her  tickets, 
and  go  by  another  route,  "they  told  me  that 
the  other  train  would  be  held  In  Chattanooga 
until  I  got  there;  that  I  need  not  be  uneasy." 
In  view  of  this  evidence,  and  In  view  of  the 
entire  record,  we  do  not  think  the  Inaccuracy 
in  the  foregoing  charge  of  sufficient  moment 
to  require  a  new  trial.  We  have  carefully 
read  the  entire  record,  and  have  reached  the 
conclusion  that  the  trial  Judge  has  not  abused 
his  discretion  in  refusing  to  grant  a  new  trial. 

Judgment  afiarmed.  All  the  Justices  concur- 
ring. 

(114  Oa.  81) 

DERRICK  V.  SAMS  et  aL 
(Supreme  Conrt  of  Georgia.    Nov.  8,  1901.) 

NOTS-CONSIDSRATIOM—BrRROR—  BXCPJPTIONS 

—EXCLUSION  OF  EVIDBNCB— DI- 

REXTTING  VERDICT. 

1.  Where  D.  sold  and  conveyed  land  to  H., 
taking  his  note  for  the  pnrchase  money,  and, 
after  Judgment  had  been  rendered  in  favor  of 
D.  upon  snch  note,  H.  sold  and  conveyed  the 
land  to  S.,  and,  subsequently  to  this,  in  settle- 
ment of  the  judgment,  H.  and  S.  gave  to  D. 
their  Joint  note  and  a  mortgage  to  secure  the 
same  oo  the  land,  relatively  to  S.,  the  consid- 
eration of  the  Joint  note  was  not  the  purchase 


money  due  to  D.  for  the  land;  and  where,  up- 
on the  death  of  S.,  the  laud  was  set  apart  as 
a  year's  support  for  the  benefit  of  his  family, 
it  was  not  subject  to  an  execution  Issued  up- 
on tbe  foreclosure  of  the  mortgage. 

2.  An  exception  to  the  effect  that  the  conrt 
erred  in  ruling  that  the  plaintiff  could  not  at- 
tack a  designated  deed  as  fraudulent  will  not 
be  considered  when  it  is  not  alleged  what  spe- 
cific fraud  was  sought  to  be  proven. 

8.  Alleged  error  in  refusing  to  permit  a  wit- 
ness to  answer  a  specified  question  cannot  tMs 
considered  when  it  does  not  appear  what  the 
answer  to  such  question  would  nave  been. 

4.  The  other  evidence  which  it  Is  alleged  the 
court  erred  in  rejecting  was  immaterial. 

5.  There  was  no  error  in  directing  a  verdict 
finding  the  property  not  subject. 

(Syllabus  by  the  Court) 

£3rror  from  superior  court,  Itabnn  county; 
J.  B.  Estes,  Judge. 

Action  by  J.  E.  Derrick  against  A.  B.  Sams 
and  others.  Judgment  for  plaintiff,  and  Sa- 
rah L.  Sama  and  others  Interpose  a  claim. 
Judgment  for  clalmanta,  and  plaintiff  brings 
error.    Afllrmed. 

R.  B.  A.  Hamby  and  W.  &  Paris,  for  plain- 
tiff in  error.  Robt  McMillan  and  H.  H. 
Dean,  for  defendants  in  error. 


FISH,  J.  J.  E.  Derrick  sold  and  conveyed 
certain  land  to  J.  L.  Henson  on  January  1S&» 
1891,  and  took  his  notes  for  the  purchase 
money.  The  deed  was  recorded  two  days 
subsequently.  After  Derrick  had  obtained 
Judgments  on  all  the  purchase-money  notes 
except  one,  on  which  suit  was  pending.  Hen- 
son,  on  December  29, 1892,  sold  and  conveyed 
the  land  to  A.  B.  Sams,  Sr.  On  January  24. 
1893,  Derrick,  in  settlement  both  of  the  Judg- 
ment which  he  held  against  Henson  and  the 
note  on  which  suit  was  pending,  took  the 
four  Joint  notes  of  Henson  and  Sams  and 
their  Joint  mortgage  on  the  land  to  secure 
such  notes.  Subsequently  Sams  died,  and 
the  land  was  set  apart  to  his  family  as  a 
year's  support  A.  B.  Sams,  Jr.,  was  ap- 
pointed administrator  on  the  estate  of  A.  B. 
Sams,  Sr.  Derrick  foreclosed  the  mortgage 
against  Henson  and  Sams,  administrator, 
and  the  mortgage  fi.  fa.  was  levied  on  the 
land  as  the  property  of  Henson  and  the  es- 
tate of  A.  B.  Sams,  Sr.,  \n  the  hands  of  A.  B» 
Sams,  Jr.,  as  administrator,  to  be  administer- 
ed. Sarah  L.  Sams,  the  widow  of  A.  B. 
Sams,  Sr.,  for  herself  and  as  next  friend  of 
certain  minor  children  of  herself  and  A.  R 
Sams,  Sr.,  interposed  a  claim  to  the  land, 
claiming  it  as  their  year's  support  Upon  the 
trial  of  the  claim  case  the  court,  after  the 
evidence  was  submitted,  directed  a  verdict 
finding  the  land  not  subject  to  which  ruling 
Derrick,  the  plaintiff,  excepted  by  a  direct 
bill  of  exceptions. 

1.  Plaintiff  in  error  contends  that  the  land 
was  subject  to  his  mortgage  fl.  fa.,  under  the 
act  of  September  16,  1891,  embodied  in  sec- 
tion 3472  of  the  Civil  Code,  which  provides: 
"Whenever  the  vendor  of  land  shall  make  • 
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deed  thereto,  and  take  a  mortgage  to  leeiiM 
the  purchase  money  thereof,  neither  tlie 
widow  nor  children  of  the  yendee  shall  be 
entitled  to  a  year's  support  In  said  land  as 
against  said  yendor,  his  heirs,  mr  assigns, 
until  the  purchase  money  Is  fully  paid.** 
This  contention  Is  not  sound.  The  facts  of 
the  case  do  not  bring  It  within  the  operation 
of  the  statute  Just  quoted.  •  Derrick  sold  and 
conreyed  the  land  to  Henson  In  January, 
1S91,  before  th»  passage  of  the  statute,  which 
was  in  September  of  that  year.  Moreoyer, 
he  took  no  mortgage  from  Henson,  his  yen- 
dee,  for  the  purchase  money,  and  It  Is  not 
the  widow  and  children  of  his  yendee  who 
are  setting  up  a  year's  support  In  the  land; 
but  the  claimants  under  the  year's  support 
are  the  widow  and  <dilldren  of  A.  B.  Bams, 
Sr.,  who  was  not  the  yendee  of  Derrick,  but 
of  Henson.  But  we  place  our  Judgment  on 
another  ground.  When  Derrick,  In  full  set- 
tlement of  the  Judgments  and  the  note  <m 
which  suit  was  proceeding,  whldi  he  held 
against  Henson  for  the  purchase  money  of 
the  land,  took  the  Joint  notes  of  Henson  and 
Sams  and  their  Joint  mortgage  on  the  land 
to  secure  such  notes,  the  Joint  notes  of  Hen- 
son and  Sams,  with  their  mortgage  to  secure 
the  same,  were  substituted  for  the  Judgments 
and  the  note  which  Derrick  held  against 
Henson.  The  transaction  operated  as  a  no- 
yation.  Relatlyely  to  ^ms,  at  least,  the 
consideration  of  the  Joint  notes  of  himself 
and  Henson  was  not  the  purchase  money  of 
the  land,  but  the  extinguishment  of  the 
Judgment  and  notes  which  Derrick  held 
against  Henson.  Sams  owed  Derrick  no  pur- 
chase money,  nor  did  he  become  Henson's 
surety  for  the  purchase  money,  but  he  signed 
the  four  notes  as  Joint  principal  with  him. 
From  the  foregoing  it  follows  that  the  yearns 
support  was  superior  to  the  mortgage,  and 
that  the  land  was  not  subject  to  the  fi.  fa. 

2.  The  bill  of  exceptions  recites  that: 
"When  plalntiCT  commenced  to  offer  testimo- 
ny In  rebuttal,  his  attorney  stated  that  he 
proposed  to  show  a  fraudulent  scheme  be- 
tween Henson  and  Sams  to  defraud  plaintiff 
out  of  nis  purchase  money,  and  that  the  deed 
ftom  the  former  to  the  latter  was  yoid  be- 
cause of  such  fraud,  dalmanf  s  attorney  in- 
sisted this  could  not  be  done,  for  two  rea- 
sons: (1)  Because,  as  he  alleged.  Derrick 
took  a  mortgage  from  Sams,  and  held  under 
him,  and  that,  therefore,  plaintiff  was  estop- 
ped; (2)  because  plaintiff  could  not  make  an 
Attack  on  a  deed  without  making  both  the 


grantee  and  grantor  partiea.  The  court  re- 
ified, 'I  think  that  is  the  law,'  and  so  rul- 
ed." The  assignment  of  error  upon  this 
ruling  Is  in  the  following  language:  'TDie 
court  erred  In  ruling  that  plaintiff  was  estop- 
ped from  showing  that  the  deed  from  J.  L. 
Henson  to  A.  B.  Sams,  Sr.,  was  made  as  part 
of  a  fraudulent  scheme  to  preyent  plaintiff 
from  collecting  his  purchase  money  for  the 
lands  In  dispute  and  in  holding  that  such 
proof  could  not  be  made  without  making  the 
grantee  and  grantor  in  the  deed  paiHes." 
It  will  be  seen  that  the  real  exception  Is 
that  the  court  erred  in  excluding  eyidence  to 
proye  that  the  deed  from  Henson  to  Sams 
was  fraudulent  without  alleging  what  such 
eyidence  was.  As  has  been  frequentiy  ruled, 
this  is  not  a  good  exception.  Whether  the 
reason  which  prompted  the  court  to  ex<dude 
the  eyidence  was  yalid  or  not  cannot  affect 
the  rule  that  illleged  error  in  refusing  to  ad- 
mit eyidence  cannot  be  considered  when  it 
does  not  appear  what  the  rejected  eyidence 
was.  If  the  eyidence  had  been  set  out  In 
the  exception,  it  might  appear  that  it  waa 
inadmissible  for  reasons  other  than  those 
which  moyed  the  court  to  exclude  it,  and. 
If  the  ruling  were  correct,  the  reason  glyen 
for  it  would  be  immaterial. 

8.  Another  exception  Is  that  the  court  err- 
ed in  refusing  to  allow  the  witness  F.  A 
Bleckley  to  answer  certain  questions  pro- 
pounded by  plaintiff's  counseL  It  does  not 
appear  what  the  answers  to  such  questions 
would  haye  been,  and  for  that  reason,  as  fre- 
quently decided  by  this  court,  the  assignment 
of  error  cannot  be  considered. 

4.  Complaint  is  made  that  the  court  erred 
in  refusing  to  allow  plaintiff  to  put  in  eyi- 
dence the  Judgmente  which  Derrick  obtained 
against  Henson  on  the  purchase-money  notes. 
We  do  not  see  how  they  were  material,  and, 
besides.  Derrick  was  permitted  to  testify  all 
about  them. 

5.  Plaintiff  contended  that  the  land  set 
apart  as  a  year's  support  did  not  appear  to 
be  the  same  as  that  leyled  upon,  and  which 
was  sold  by  Derrick  to  Henson  and  by  Hen- 
son to  Bams,  and  upon  which  Derrldc  held 
the  mortgage.  After  carefully  examining  all 
the  eyidence  in  the  record,  we  think  that  it 
clearly  appears  that  it  was  all  the  same 
land.  The  eyidence  demanded  a  yerdlct  find- 
ing the  land  not  subject,  and  there  was  no 
error  in  the  court  so  directing. 

Judgment  afHrmed.  All  the  Justices  con- 
curring; 
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llshed  Hie  iHroi>o8ltlon  that  Holbrook  A  Go. 
had  obtained  a  valid  Judgment  against  Sams. 
It  18,  of  course,  true  that,  without  having 
obtained  such  a  Judgment,  the  plaintiffs 
were  not  legally  entitled  to  a  Judgment 
against  the  company;  but  the  fact  that  the 
court  gave  Judgment  against  It  concludes 
It  upon  this  very  point  As  matter  of  fact. 
It  may  be  that  the  company  was  not  Indebt- 
ed to  Sams,  but  no  one  would  for  a  moment 
contend  It  could  now  set  up  this  defense  by 
illegality.  To  allow  this  would  be  to  per- 
mit the  company  to  go  behind  the  Judgment 
rendered  against  It  In  the  garnishment  pro- 
ceeding, which  it  surely  cannot  lawfully  do. 
Neither  can  it  go  behind  that  Judgment  for 
the  purpose  of  setting  up  the  alleged  Inva- 
lidity of  the  plaintiffs'  Judgment  ^  against 
Sams  In  their  suit  against  him.  T^e  latter 
of  these  propositions  is  as  clear  and  palpa^ 
ble  as  the  former.  As  against  the  railroad 
company,  the  law  presumes  that  the  court 
which  rendered  the  Judgment  In  favor  of 
Holbrook  A  Co.  against  that  company  had 
before  it  proof  of  every  fact  essential  to  the 
establishment  of  their  right  to  have  this 
Judgment  entered.  This  being  so,  and  the 
law  being  that  '*the  plaintiff  shall  not  have 
judgmoit  against  the  garnishee  until  he  has 
obtained  Judgment  against  the  defendant" 
(Civ.  Code,  I  4726),  it  is  in  this  case,  so 
far  as  concerns  the  garnishee,  to  be  conclu- 
sively presumed  that  the  plaintiffs  did  show 
to  the  court  that  they  had  obtained  a  good 
Judgment  against  Sams.  They  may  not,  in 
point  of  fact,  have  done  so,  but  the  gar- 
nishee Is  no  longer  in  a  position  to  make  any 
such  defense.  It  very  often  happens  that 
judgments  establish  as  true  that  which 
could,  before  their  rendition,  have  been 
shown  to  be  false;  but  this  will  not  be  al- 
lowed after  Judgment 

In  answer  to  the  contention  that  the  rec- 
ord of  **the  whole  case'*  shows  that  the  gar- 
nishment Judgment  was  void,  because  ren- 
dered in  the  absence  of  a  valid  Judgment  in 
favor  of  Holbrook  &  Co.  against  Sams,  It 
need  only  be  said  that  even  granting,  for 
the  sake  of  the  argument  that  the  Judg- 
ment against  him  was  open  to  attack,  the 
record  of  the  original  suit  of  these  plain- 
tiffs against  him  which  resulted  In  that 
judgment  is  no  part  of  the  record  of  the 
garnishment  case.  That  was  an  entirely  sep- 
arate and  distinct  suit  wholly  independent 
of  the  action  against  Sams.  The  record  of 
that  action  is,  with  regard  to  the  garnish- 
ment iffoceeding,  merely  evidentiary,  and 
nothing  more.  It  could,  if  sufficient  to  show 
the  existence  of  a  good  Judgment  against 
Sams,  have  been  introduced  in  evidence  on 
the  trial  of  the  garnishment  case.  If  not 
sufficient  to  do  so,  it  would  have  been  worth- 
less, even  as  evld^ice.  In  no  view  can  It 
be  considered  as  a  part  of  the  pleadings  or 
record  proper  of  the  garnishment  proceed- 
ing. It  follows  Irresistibly  that  the  gar- 
nishee cannot  by  illegality.  Invoke  an  In- 


spection of  the  reeord  In  the  suit  against 
Sams,  to  show  either  that  the  plaintiffs  did 
not  prove,  or  could  not  have  thereby  proved, 
that  they  had  a  valid  Judgment  against 
Sams.  There  Is  nothing  on  the  face  of  the 
record  of  the  garnishment  case  showing  that 
the  Judgment  therein  was  based  upon  Insuf- 
ficient evidence  as  to  the  rendition  of  a  Judg- 
ment against  the  original  debtor,  or  that  the 
Judgment  against  the  garnishee  was  Itself 
for  any  reason  Invalid. 

Judgment  reversed.  All  the  Justices  con- 
curring. 

(U4  Qa.  4) 

HOLBROOK  et  al.  V.  EVANSYILLB  ft  T.  H. 

B.  CO. 

(Supreme  Court  of  Georgia.    Nov.  6,  1901.) 

OARNISHMBTNT-aBRVIOa  OF  BI7MMON8. 

Due  and  legal  service  of  a  summons  of 
garnishment  upon  a  railroad  company  is  not 
shown  by  an  entry  reciting  that  the  summons 
was  served  personally  upon  each  of  three 
named  persons,  the  first  designated  as  ^'Gen. 
Sou.  Agt,"  the  second  as  '^Trav.  Frt  Agt,** 
and  the  third  as  "Commercial  Agt,"  and  that 
these  persons  were  "in  charge  of  office."  Such 
an  entry  is  defective  In  failing  to  disclose  that 
the  individuals  served  were  agents  of  the  com- 
pany, and  in  not  affirmatively  showing  that 
the  ''office"  of  which  they  were  in  charge  was 
its  office. 
(Syllabus  by  the  Court.) 

Brror  from  superior  oourt  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Garnishment  proceedingB  by  A.  L.  Hol- 
brook &  Co.  against  the  BvansvUle  A  Terre 
Haute  Ballroad  Company.  Illegality  over- 
ruled In  Justice  court  On  Judgment  sustain- 
ing a  certiorari,  plaintiffs  bring  error.  Af- 
firmed. 

S.  D.  Johnson  and  Jas.  E.  Hlnes,  for  plain- 
tiffs in  error.  Westmoreland  Bros.,  for  de- 
fendant in  error. 

LUMPKIN,  P.  J.  This  case,  upon  Its  facts, 
la  Identical  with  that  of  Holbrook  v.  Bail- 
road  Co.,  114  Ga.  — ,  39  S.  B.  937,  save  that 
the  return  of  service  In  the  present  case  was 
in  the  following  words:  "Served  the  within 
by  serving  summons  of  garnishment  IsBued 
on  within  afiSdavlt  and  bond  on  Bvansvllle 
A  Terre  Haute  B.  B.  by  serving  D.  H.  HlDs- 
man.  Gen.  Sou.  Agt,  S.  L.  Bogers,  Trav.  Frt 
Agt,  and  B.  L.  Sams,  Commercial  Agt,  each 
personally,  at  3  p.  m.,  they  being  in  charge 
of  ofiSlce.  This  March  2,  1889.  [Signed]  B. 
B.  Lynch,  L.  O."  The  Judge  of  the  superior 
court  following  the  decdsion  rendered  In 
Ballway  Co.  v.  Hagan,  108  Ga.  564,  29  8.  B. 
760,  held  that  this  entry  of  service  could  not 
lawfully  be  made  the  basis  tor  entering  up 
Judgment  against  the  defendant  In  error  for 
failure  to  answer  the  summons  of  garnish- 
ment In  this  coDclusi<»i  we  fully  concur. 
As  will  have  been  observed,  there  is  In  tibds 
entry  no  recital  that  the  individuals  ther^n 
named  were  agents  of  this  particular  iaU« 
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road  001111MU17;  or  tbat  ^ey  were  in  cbaige 
U  Its  office;  or.  Indeed,  that  It  had  any  office 
In  this  state.  The  statement  '^ey  being  In 
charge  of  office,"  was  entin^  too  general 
and  Indefinite  to  meet  the  requirements  of 
the  statnte  with  reference  to  the  service  of 
sammonaes  of  garnishment  on  corp(»:ations. 
See,  also.  In  this  connection,  Hargis  v.  Bail- 
way  Co.,  90  Ga.  42,  16  S.  B.  631;  Bank  v. 
McOnUoogh,  106  Ga.  249,  38  a  B.  848;  Oath- 
cart  Y.  Bailway  Go^  106  Ga.  253,  33  8.  Bl 
875.  In  Insurance  Co.  y.  Coleman,  58  Ga. 
266,  Judge  Bleckley  took  occasion  to  remark, 
"Insurance  is  business,  and  not  elaborate  and 
expenslYe  trifling."  A  like  obsenration  is  ap-. 
pHcable  to  tiie  matter  of  perfecting  aerYioe 
and  making  a  proper  return  thereof. 

Judgment  affirmed.    AU  the  Justices  ooor 
currini^ 


014  Ga.  86) 


8T0VBR  Y.  DOYIA 


(Supreme  Court  of  Georgia.    Noy.  6, 1901.) 

CBRTIORARI^-FAILUBB  TO  OIVB  BOND. 

1.  A  writ  of  certiorari  in  a  civil  case,  unless 
Bued  out  in  forma  pauperis^  is  void  if  the  same 
be  issued  before  the  applicant  has  given  the 
bond  prescribed  by  section  4639  of  the  Civil 
Obde;  and  that  bond,  to  render  it  efEectoal, 
must  in  some  manner  be  approved  by  the  judge 
or  justice 'of  the  court  in  which  the  case  was 
originally  tried. 

2.  The  decisions  of  this  court  to  the  above 
effect  in  Hamilton  v.  lusurance  Co.,  S8  S.  B. 
705.  107  Ga.  728;  Wingard  v.  Railway  Co.,  34 
S.  B.  275,  109  Ga.  177;  and  Carpenter  y. 
Same,  37  S.  E.  186,  112  Ga.  162,— are,  upon  a 
review  thereof,  affirmed. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bartow  county; 
A.  W.  Fite,  Judge. 

Action  between  J.  A.  Stover  and  Delia 
Doyle.  From  the  Judgment,  Stover  brings 
certiorari,  and  from  the  judgment  dismiss- 
ing the  petition  he  brings  error.    Affirmed. 

Jas.  B.  Gonyers,  for  plaintiff  in  error.  Paul 
F.  Akin,  for  defendant  in  error. 


LUMPKIN,  P.  J.  The  bill  of  exceptions 
in  this  case  assigns  error  upon  the  dismissal 
of  a  petition  for  certiorari.  The  ground  of 
dismiissal  was  that  th^  certiorari  bond  had 


not  been  approved  by  the  Judge  of  the  eoort 
In  which  the  case  was  tried.  Section  4638 
of  the  Civil  Code,  which  deals  with  writs  of 
certiorari  In  civil  cases,  imperatively  requires 
the  party  applying  for  the  writ,  unless  he 
does  80  in  forma  paiq)eris,  to  give  bond  and 
security  "before  any  writ  of  certiorari  shaU 
issue."  The  statute  necessarily  means  an 
approved  bond,  and  accordingly  this  court, 
in  HamUton  y.  Insurance  Co.,  107  Ga.  728» 
33  S.  E.  705,  held  that  when  a  writ  of  cer- 
tiorari issues  upon  the  filing  of  a  bond  which 
has  not  been  approved  by  the  Judge  or  Jus- 
tice of  the  court  in  which  the  case  was 
tried,  the  writ  is  to  be  treated  as  a  nullity. 
This  decision  has  been  cited  approvingly 
and  followed  in  the  later  cases  of  Wingard 
Y.  Railway  Co.,  109  Ga.  177,  84  S.  B.  275,  and 
Carpenter  v.  Same,  112  Ga.  152,  37  S.  B.  186. 
These  cases  are  conclusive  upon  the  question 
now  presented  for  determination.  Counsel 
for  the  plaintiff  in  error  was,  however, 
granted  leave  to  bring  the  decisions  therein 
rendered  under  review.  After  due  consid- 
eration, they  are  approved  upon  the  reason- 
ing to  be  found  in  the  Hamilton  Case,  supra. 
In  support  of  the  contention  that  the  filing 
of  an  approved  bond  need  not  precede  the 
Issuing  of  the  writ  of  certiorari,  counsel  for 
the  plaintiff  in  error  cited  and  r^ied  on  the 
cases  of  Memmler  y.  State,  75  Ga.  576,  and 
Watson  v.  State,  85  Ga.  237,  11  S.  B.  610. 
These  cases  are  not  applicable  to  the  point 
now  before  us.  In  the  former  of  them,  the 
court  construed  section  302  of  the  Code  of 
1882,  relating  to  writs  of  certiorari  in  crim- 
inal cases  from  county  courts.  As  will  be 
perceived  from  the  language  used  by  .Mr.  Jus- 
tice Hall  on  pages  581,  582,  the  court  ex* 
pressed  the  opinion  that,  while  it  was  essen- 
tial that  the  prescribed  affidSYit  be  filed  be- 
fore the  issuing  of  the  writ,  this  was  not  so 
as  to  the  filing  of  the  bond.  The  ca^e  of 
Watson  stands  upon  the  same  foundation 
as  that  of  Memmler,  though  in  dealing  with 
the  former  the  latter  was  not  cited.  We 
therefore  adhere  to  the  doctrine  laid  down 
in  the  Hamilton  Case,  and  are  confident  that 
the  two  criminal  cases  Just  mentioned  con- 
tain nothing  which  should  lead  to  a  contrary 
conclusion. 

Judgment  afilrmed.    All  the  Justices  con- 
.earring. 
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014  Cki.  149) 

ATiBKA  T.  WATTS*  Town  Manihat 
(Supreme  Ooart  of  Qcorgia.    Not.  7,  1901.) 

OFFIOBRS-DBUVBRT   OF   BOOKS— RBIVIBW 

—BRROR. 

The  proceeding  authorised  bj  sectloii  272 
of  the  Political  Code  for  the  purpose  of  com- 
pelling the  delivery  of  books,  papers,  or  other 
property,  as  required  by  the  three  preceding 
sections,  is  not,  when  instituted  before  a  judge 
of  the  superior  court,  a  proceeding  in  any  su- 
perior court,  and  consequently  no  order  passed 
by  such  officer  upon  such  a  proceeding  is  re- 
Tiewable  by  a  writ  of  error  to  the  supreme 
court 

(Syllabus  by  the  Court) 

Error  from  siiperlor  eomrt  Floyd  eountyt 
W.  M.  Henry,  Judge. 

Petition  by  Henry  B.  Watts  for  an  order 
to  S.  B.  Albea  to  show  cause.  From  the 
Judgment,  defendant  brings  error.  Dismiss* 
ed. 

M.  B.  Bnbanks,  for  plalntUT  In  error.  Den- 
ny ft  Harris*  for  defendant  In  error. 

FISH,  J.  Henry  B.  Watts,  a  marshal  of 
the  town  of  Oaye  Spring,  petitioned  his  honor 
W.  M.  Henry,  Judge  of  the  superior  courts  of 
the  Rome  circuit,  under  the  proylslons  of 
section  271  of  the  Political  Code,  for  an  order 
to  require  S.  B.  Albea,  the  Immediate  prede- 
cessor of  petitioner  In  office,  to  show  cause 
why  he  should  not  be  compelled  to  deliver  to 
petitioner  certain  described  books  alleged  to 
appertain  to  such  marshalshlp,  and  to  be  In 
the  possession  of  the  defendant  After  an- 
swer made,  the  Judge,  upon  hearing  the  evi- 
dence, ordered  tte  defendant  to  deliver  to  pe- 
titioner Instanter  the  bobks  designated  in  the 
petition.  The  defendant,  being  dissatisfied 
with  the  granting  of  the  order,  sought  by  bill 
of  exertions  to  have  such  action  of  the  Judge 
reviewed  by  this  court  The  defendant  In  er- 
ror moved  here  to  dismiss  the  writ  of  error 
upon  the  ground  that  the  proceeding  was  be- 
fore the  Judge,  and  not  In  a  superior  court, 
and  therefore  this  court  had  no  Jurisdiction 
to  review  the  action  of  the  Judge  in  granting 
the  order. 

The  constitution  of  this  state  (Civ.  Code,  I 
5886)  provides:  "The  supreme  court  shall 
have  no  original  Jurisdiction,  but  shall  be  a 
court  alone  for  the  trial  and  correction  of  er- 
rors from  the  superior  courts,  and  from  the 
city  courts  of  Atlanta  and  Savannah,  and 
such  other  like  courts  as  may  be  hereafter 
established  In  other  cities;  and  shall  sit 
*  *  *  for  the  trial  of  writs  of  error  from 
such  superior  and  city  courts."  The  pro- 
ceeding In  which  the  order  sotfght  to  be  re- 
viewed was  granted  was  instituted  under  sec- 
tions 269,  271,  and  272  of  the  Political  Code. 
Section  2G9  Is  as  follows:  ''When  any  office  Is 
vacated,  it  Is  the  duty  of  the  Incumbent,  on 
demand  made,  to  deliver  all  books,  papers 
and  other  proper^  appertaining  to  the  office, 
to  his  qualified  successor.**    Section  271  then 


provides:  ''If  any  person  neglects  or  refuses 
00  to  do^  after  demand  made,  the  socoesaor 
shall  make  complaint  to  the  ordinary  of  the 
county,  or  to  the  Judge  of  the  superior  court 
of  the  circuit  In  which  the  person  refusing 
resides,  or.  If  neither  can  be  had,  the  Judge 
of  the  superior  court  of  an  adjoining  drcnltt 
and  If  such  officer  Is  satisfied,  from  the  oath 
of  the  complainant  or  otherwise,  that  sndi 
are  withheld,  he  must  grant  an  order  requir- 
ing the  person  so  refusing  to  show  cause  be- 
fore him,  on  a  day  and  at  a  place  named  In 
such  order,  why  he  should  not  be  compelled 
to  d^ver  over  the  same."  Section  272  pro- 
vides: "At  the  time  so  appointed,  or  at  any 
otiior  time  to  which  the  matter  may  be  ad- 
journed, a  copy  of  such  order  having  been 
personally  served  on  the  person  so  refoslDg; 
such  officer  must  proceed  to  Inquire  Into  the 
circumstances,  and  If  It  appears  that  such 
books  and  papers  are  withheld,  he  must  order 
the  same  delivered  up  Instanter  to  said  sac* 
cesser,  and  on  falling  to  comply  with  such  or- 
der, he  shaU  Issue  a  warrant,  directed  to  any 
ofllcer  of  said  county,  or  of  the  adjoining 
county,  authorised  to  make  the  arrest,  to  ar- 
rest said  officer  and  commit  him  to  Jail,  there 
to  remain  until  he  complies  with  said  order, 
or  Is  otherwise  discharged  l^  course  of  law. 
At  the  <same  time.  In  the  same  way,  he  shaU 
command  said  officer  to  seardi  such  places 
for  them  as  may  be  designated  In  such  war- 
rant, and  to  seiae  and  bring  them  before  him 
or  some  other  officer  authorised  to  preside, 
and  being  so  brought  and  appearing  to  belong 
to  said  office,  he  shall  cause  them  to  be  de- 
livered to  the  successor.  The  payment  of 
costs  are  in  the  discretion  of  the  coort  Said 
proceedings  do  not  Interfere  with  the  provi- 
sions of  the  Penal  Ck>de  on  this  subject**  It 
is  quite  evident  that  thore  Is  nothing  In  sec- 
tions 271  and  272  which  confers  Jurisdiction 
upon  any  superior  court  to  grant  either  of  the 
orders  or  to  Issue  the  warrant  for  which  pro- 
vision Is  therein  made.  A  Judge  of  a  superior 
court  is  certainly  not  a  superior  court  He 
Is  referred  to  In  the  sections  quoted  simply 
as  "the  Judge  of  the  superior  courts  and  as 
"such  officer,"  and  there  Is  no  direction  given 
that  the  papers  In  the  proceedings  provided 
for  shall  at  any  time  be  ffied  or  recorded  In 
any  court  It  Is  true  that  section  272  says: 
fThe  payment  of  costs  [Is]  In  the  discretion 
of  the  court";  but  even  granting  the  Judge, 
while  performing  the  duties  Imposed  by  these 
sections,  to  be  a  court,  he  Is  not  a  superior 
court  nor  the  dty  court  of  Atlanta,  nor  the 
city  court  of  Savannah,  nor  other  like  dty 
court,  and  therefore  this  court  has  no  Juris- 
diction to  try  and  determine  a  case  brought 
here  from  him  by  writ  of  error.  If  he  be  a 
special  court  under  the  provisions  of  the  sec- 
tions quoted.  See  Johnson  v.  Jacks<m,  90  Ga. 
880,  27  S.  BL  78i.  It  foUows  that  the  writ 
of  error  must  be  dismissed. 

Writ  of  error  dismissed.    All  the  Justices 
concurring. 
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(Hi  G€L  UO) 

CLBVELAND  T.  8TATB. 

(Supreme  Gonrt  of  Georgia.    Not.  7,  lOOli) 

ULRGBNT— SVIDKNCB-C0NFB3SI0N8. 

1.  No  evidence  appears  in  the  record  upon 
whidi  a  charge  on  the  eabject  of  eonfessioaa 
could  hare  been  properly  based. 

2.  The  cTidence  clearly  showing  the  lack  of 
a  criminal  intent  on  the  part  of  the  defendant* 
all  the  teetimonj  going  to  sliow  that  the  goods 
alleged  to  have  been  stolen  were  taken  under 
a  fair  claim  of  ownership,  the  verdict  finding 
him  guilty  should  have  been  set  aside  on  mo- 
tion for  new  triaL 

(Syllabus  by  the  Court) 

Error  from  dty  coinrt  at  Blberton;  P.  P. 
ProfBtt,  Judge. 

Judge  Clev^and  was  oonvieted  of  larceny, 
and  brings  error.    Reyersed. 

Sam  L.  Olive,  for  plaintiff  In  error.  T.  J* 
Brown,  for  tiie  State. 

LEWIS,  J.  The  evidence  showed  that  the 
•defendant.  Judge  Oleveland,  went  to  the  ex- 
press office  In  the  city  of  Slberton,  and  asked 
the  agent  In  charge  If  there  was  a  Jug  of 
whisky  there  for  blm«  The  agent  asked  if 
he  was  expecting  any  express,  and  the  de- 
fendant replied  that  he  was  not,  bnt  that  he 
iiad  been  Informed  that  there  was  a  Jug  of 
whisky  there  for  him.  The  agent  then  said 
that  he  had  a  Jug  of  whisky  for  J.  A.  devo- 
land,  and  the  defendant  answered  that  that 
was  his  name.  The  agent  then  delivered  the 
wlilsky  to  the  defendant,  taking  his  receipt 
therefor.  The  defendant  took  the  Jug  of 
whisky,  and  carried  it  openly  through  the 
streets  to  his  home.  This  was  about  10 
o'clock  in  the  morning,  and  there  was  no  at- 
tempt at  concealment  on  the  part  of  the  de- 
fendant, who  took  the  Jug  of  wliisky  to  his 
home  through  the  most  public  street  In  the 
•city.  It  developed  that  the  whisky  was  In- 
tended for  another  man  with  the  same  Ini- 
tials and  name  as  the  defendant.  The  de- 
fendant was  then  arrested,  and  the  greater 
part  of  the  whisky  recovered,  and  turned 
•over  to  the  man  for  whom  It  was  intended. 

1.  The  court  gave  In  charge  to  the  Jury 
the  law  relating  to  confessions.  The  charge 
was  correct  in  the  abstract,  but  was  wholly 
Inapplicable  to  the  case  at  bar.  The  evl- 
•dence  on  which  It  was  doubtless  based  was 
that  of  a  witness  who  testified  as  follows: 
^I  saw  defendant  soon  after  he  was  arrested, 
and  he  told  me  he  had  not  ordered  any  whls> 
ky,  and  that  nobody  had  promised  to  send 
him  any.  He  said  a  negro  told  him  there 
was  a  Jug  of  whisky  for  him  at  the  express 
•office,  and  he  went  and  called  for  it,  and  got 
It."  This  evidence,  far  from  being  ground 
for  a  charge  on  the  subject  of  ccmfessions, 
tended  rather  to  corroborate  the  statement 
•of  the  accused,  and  to  support  his  c<mten- 
^on  that  he  called  for  the  whisky  in  good 
f  slth.    Aa  waa  eald  biy  Bleckley,  0.  J.,  In  the 


case  of  Fletcher  v.  States  00  Ga.  471,  17  & 
B.  100:  'TThere  Is  a  very  wide  distinction 
between  admitting  the  main  fact  and  ad- 
mitting some  minor  or  subordinate  fact  or 
series  of  facts  which  could  be  true  whether 
the  main  fact  existed  or  not.**  The  charge 
as  to  confessions  was  not  warranted  by  the 
evidence,  and  was  therefore  erroneous. 

2.  The  evidence  In  Its  every  detail  nega- 
tived the  idea  of  an  Intention  to  steal  on  the 
part  of  the  accused.  The  entire  transaction 
was  aboveboaid,  and  the  express  agent  was 
plainly  told  that  the  defendant  had  neither 
ordered  nor  had  been  promised  any  whisky, 
and  that  he  did  not  know  who  the  sender 
was.  Nothing  Is  more  natural  than  that  one 
should  call  for  a  package  which  he  Is  told 
awaits  him  at  an  express  <^ce,  and  the  fact 
that  the  person  so  calling  has  neither  ordered 
nor  been  promised  any  package  Is  not  Incon- 
sistent with  entire  good  faith  and  honesty  of 
purpose.  See  Hall  v.  State,  34  Ga.  206;  Man- 
ufacturing Oo.  V.  White,  63  Ga.  607;  Causey 
V.  State,  70  Ga.  061,  5  S.  B.  121,  11  Am.  St 
Bep.  447;  Lee  v.  State,  102  Ga.  224,  20  &  E. 
264.  We  conclude,  therefore,  that  under  the 
evidence  submitted  on  the  trial  in  the  court 
below  the  accused  was  entitled  to  a  verdict 
of  acquittal 

Judgment  reversed.  All  the  Justices  oon- 
currlng. 

(U4  0*.  US) 

BUSH  V.  STATB. 
(Supreme  Court  of  Georgia.    Nov.  7,  1001.) 

BUROIART— EVIDBNCB. 
Where  an  indictment  for  burglary  charged 
that  the  accused  broke  and  enter^  a  designat- 
ed house  with  Intent  to  steal  therefrom  a 
specific  article,  and  there  was  no  proof  that 
this  article  was  ever  in  the  house,  or  that  the 
accused  had  any  reason  to  believe  it  was,  a 
verdict  of  guilty  cannot  stand. 

(Syllabus  by  the  (}ourt) 

Brror  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

John  Bush  was  convicted  of  crime,  and 
brings  error.    BeverfteQ. 

Harris,  Chandler  Sl  Harris^  for  plaintiff  in 
error.  Motoes  Wright  SoL  Gen.,  for  the 
State. 

PBB  CUBIAM*    Judgment  reversed. 


014  Oa.  81) 
McCONNBLL  v.  OHBBOKBB  MDI.  00. 

(Supreme  Court  of  Georgia.    Keifm  6,  1001.) 

BJBCTHBNT— BVIDBNCS^-NONSXnT. 

1.  Where,  in  the  trial  of  an  action  for  the  re- 
covery of  land,  the  plaintiff  relied  upon  the  con- 
tention that  he  ano  the  defendant  held  under  a 
conamon  grantor,  which  was  denied  by  the 
defendant,  proof  by  the  plaintiff  that  the  de« 
fendant  had  in  his  possession  a  chain  of  title 
to  the  premises  in  dlspatSb  one  link  of  which 
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was  a  conveyance  from  the  person  claimed  by 
plaintitf  to  be  such  common  sr^antor,  wai  not, 
without  more,  sufficient 'to  authorise  a  verdict 
for  plaintiff,  as  the  defendant,  for  au^ht  that 
appeared,  may  have  held,  a  valid  title  from  a 
different  source. 

2.  There  was  no  error  in  granting  a  nonsuit 
in  this  case. 

(Syllabus  by  the  Oourt) 

Error  from  superior  court,  Oherokee  coun- 
ty; Geo.  F.  Gober,  Judge. 

Action  by  N.  Y.  McConnell  against  the 
Oherokee  Mining  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

E.  W.  Coleman,  for  plaintiff  in  error.  P. 
P.  Du  Pre,  for  defendant  in  error. 

PBB  CUBIAM.   Judgment  affirmed. 


(U4  Oa.  151) 

LU^SDBN,  ConsUble,  v.  LAWRBNOB  et  aL 

(Supreme  Ck>urt  of  Georgia.    Nov.  8,  1001.) 

BRR0R-<3BRTIFICATfl^DISMISSAL. 

The  judge's  certificate  does  not  unequivo- 
cally verify  the  bill  of  exceptions,  and,  as  a 
result,  the  writ  of  error  must  be  dismissed.  See 
Johnson  v.  Security  Co.,  89  S.  B.  478,  118  Ga. 
1153,  and  cases  cited. 

(SyHabus  by  the  Court) 

Error  f^om  superior  court,  Habersham 
county;  J.  B.  Bates,  Judge. 

Action  by  T.  G.  Lumsden,  for  use,  etc., 
against  Sarah  Lawrence  and  others.  From 
the  Judgment  Lumsden  brings  error.  Dis- 
m  leased. 

L  L.  Cakes  and  J.  J.  Kimsey,  for  plaintiff 
In  error.  H.  BU  Dean  and  J.  C.  Edwards, 
for  defendants  in  error. 

PBB  CUBIAM.    Writ  of  error  dismissed. 


au  Ga.  134) 

SCOTT  T.  ATLAS  SAVINGS  ft  LOAN  ASS'N 

et  al. 

(Supreme  Court  of  Georgia.    Nov.  7,  1901.) 

SBCONDART  BVIDBNCB— BONA  FIDB  PURCHAS- 
BR-VOLUNTART  CONVB7ANGB-PRIORITIBS. 

1.  The  foundation  for  introducing  secondary 
evidence  of  the  contents  of  the  papers  relied 
on  by  the  defendant  was  sufficiently  laid. 

2.  Under  the  rulings  of  this  court  in  Finch 
V.  Woods,  80  S.  E.  418,  118  Ga.  990,  and  cases 
there  cited,  a  bona  fide  purchaser  for  value 
is  entitled  to  prevail  over  the  holder  of  a  volun- 
tary conveyance  of  previous  date,  though  the 
same  be  duly  recorded,  unless  the  former  took 
with  actual  knowledge  of  the  existence  of  the 
previous  deed,  (a)  under  the  evidence  in  thiB 
case  the  judge  was  warranted  In  directing  a 
verdict  for  the  defendants,  for  a  careful  review 
of  the  whole  evidence  shows  that  there  was  no 
testimony  authorising  a  finding  that  the  main 
defendant,  or  any  agent  of  it,  had  actual 
knowledge  of  the  deed  of  gift  at  the  time  of 
taking  the  security  deed. 

8.  Under  such  circumstances  the  holder  of  a 
■ecority  deed  executed  in  conaideration  of  a 


loan  made  at  the  time  by  the  grantee  to  the 
grantor  is  entitled  to  the  same  protection  as 
the  holder  of  a  deed  of  bargain  and  sale.  See 
Parker  v.  Bank,  84  S.  B.  865,  107  Qa.  657, 
and  cases  dted. 

(Syllabus  by  the  Court.) 

Brror  from  superior  conrt,  Catoosa  county; 
A.  W.  Pite^  Judge. 

Action  between  the  Atlas  Savings  A  Loan 
Association  and  others  and  S,  Bw  Scott. 
From  a  judgment  Scott  brings  error.  Af- 
firmed. 

Payne  &  Payne,  W.  H.  Odell,  and  Jones  ft 
Martin,  for  plaintifT  in  error.  T.  C.  Latimotre 
and  B.  J.  &  J.  McCamy,  for  defendants  tai 
error. 

PBB  CUBIAM.    Judgment  afiEirmed. 


(U4  Qa.  104) 


HANSON  V.  STATB. 


(Supreme  0>urt  of  (Georgia.    Nov.  7,  1901.) 

OPPROBRIOUS  WORDS— INSTRUCTI0N8--QUBB- 

TION  FOR  JURY. 

1.  It  is  not,  in  a  trial  for  the  offense  of 
using  opprobrious  words,  erroneous  to  charge 
the  jurv  that,  if  the  accused  used  to  the  prose- 
cutor the  language  charged  in  the  indictment, 
it  is  for  them  to  determine  whether  or  not  he 
had  provocation  so  to  do,  and  "whether  or  not 
the  provocation,  if  ther«>  was  any,  was  snCB- 
cient  to  justify  the  defendant  in  the  use  of 
such  language.^'  Echols  v.  State,  dl  S.  B.  2^ 
110  Ga.  257. 

2.  The  vtirdict  in  this  case  was  fully  support- 
ed by  evidence. 

(Syllabus  by  the  (>>urt.) 

Error  from  city  court  of  C^rrollton;  W.  C. 
Hodnett,  Judge. 

William  Hanson  was  convicted  of  using 
opprobrious  language,  and  brings  error.  Af- 
firmed. 

W.  D.  Hamrick  and  Oscar  Beese,  for  plain- 
tiff in  error.     8l  Holdemess,  Sol.,  for  the 

State. 

PBB  CUBIAM.    Judgment  aflbmed. 


(U4  Oa.  US) 
HABBISON  ▼.  SIMMONS  et  aL 
(Supreme  Court  of  Georgia.     Nov.  7,  190L) 

INJUNCTION— GONFLIGTINa  BVIDIBNCB. 

The  evidence  on  the  questions  of  fact 
made  by  the  pleadings  and  the  aflUdavlts  was 
conflicting,  the  order  of  the  Judge  in  relation 
to  one  of  the  lots  of  land  claimed  not  to  be 
fully  described  in  the  deed  filed  for  the  pur- 
pose of  levy  fully  protected  the  plaintiff  in  that 
regard,  and  the  judge  did  not  err  in  refusing 
to  grant  the  injunction  as  prayed. 

(Syllabus  by  the  C^urt.) 

Error  from  superior  court,  Pickens  county; 
Qeo.  F.  Gk>b^,  Judge. 

Action  by  J.  P.  Harrison  against  T.  G. 
Simmons  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Afflirmed. 
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8.  A.  Darnell,  Isaac  Grant,  and  Z.  D.  Har- 
risofn,  for  plaintiff  In  error.  Jobn  W.  Henley* 
for  defendants  In  error. 

PBB  OUBIAM.   Judgment  affirmed. 


(114  Q&.  ISS) 
WESTERN  A  A.  R.  CO.  T.  STRICKLAND. 

(Supreme  Court  of  Georgia.    Not.  7,  1901.) 

RAILROADS— KILLING  STOCK. 

The  nncontradicted  evidence  being  to  the 
effect  that  the  plaintifTs  mare,  hitdied  to  a 
dray,  was  left  standing  in  a  pnblic  street,  with 
the  bridle  rein  thrown  loosely  over  a  hitching 
post;  that  for  some  reason,  not  disclosed  by 
the  record,  the  animal  ran  away  in  the  direc- 
tion of  the  railroad  track  of  the  defendant 
company,  and  dashed  into  the  side  of  a  moving 
train,  which  was  at  the  time  passing  over  the 
railroad  crossing;  and  there  being  no  evidence 
of  any  negligence  on  the  part  of  the  defend- 
ant's employes  in  diarge  of  the  train,  con- 
tributing to  the  damage,— a  verdict' in  favor  of 
the  plaintiff  was  contrair  to  law  and  the  evi- 
dence, and  should  have  been  set  aside  on  mo- 
tion for  a  new  trial.  See  Railroad  Co.  v.  Wil- 
liams, 18  S.  E.  825,  98  Ga.  253:  Railroad  Co. 
V.  Neidlinger,  35  S.  E.  364,  110  Ga.  829. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  CartersYllle;  J.  W. 
Harris,  Judge. 

Action  by  Albert  Strickland  against  the 
Western  &  Atlantic  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Payne  &  Tye  and  J.  M.  Neel,  for  plaintiff  in 
error.  Jno.  T.  Norrls,  for  defendant  In  er- 
ror. 

PER  CURIAM*    Judgment  reversed. 


(U4  Ga.  117) 

BAIRD  et  aL  v.  BATE. 
(Supreme  Court  of  G^rgia.    Nov.  7,  1901.) 

N1&W  TRIAL— BRIEF  OF  BVIDSNCB. 

1.  When,  on  the  hearing  of  a  motion  for  a 
uew  trial,  accompanied  by  a  brief  of  evidence, 
which  had  been  duly  filed,  the  judge,  in  fact, 
approved  the  brief  as  correct,  and  then  pro- 
ceeded to  decide  the  motion  on  its  merits,  a 
written  indorsement  upon  the  brief  of  the 
judge's  approval  thereof  will,  though  entered 
after  the  date  of  the  judgment  disposing  of  the 
motion,  be  held  to  relate  back  to  that  date, 
and  as  being  effectual  thereon. 

2.  It  not  appearing  that  the  verdict  render- 
ed was  demanded  by  the  law  and  the  evidence, 
and  this  being  the  first  grant  of  a  new  trial« 
the  discretion  of  the  trial  judge  will  not  be 
disturbed. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Cobb  county; 
Qea  F.  Gober,  Jndge, 


Action  between  J.  M.  Balrd  and  others  and 
R.  T.  Bate.  From  an  order  setting  aside  a 
verdict  and  granting  a  new  trial,  Balrd  and 
others  bring  error.    Affirmed. 

Sessions  A  Moss,  for  plaintiffs  In  error. 
B.  T.  Frey  and  Enoch  Faw,  for  defendant  tai 
error. 

PER  CURIAM.    Judgment  affirmed. 


(114  Oil  89) 
ANDERSON  T.  STATE. 
(Supreme  Court  of  (Georgia.    Nov.  7,  1901.) 

HOMIOIDB^INSTRUCnONS. 

In  the  light  of  the  statement  of  the  ac- 
cused, the  court  was  authorized  to  state  to 
the  jury  that  the  homicide  was  admitted.  The 
evidence  authorized  the  verdict,  and  there  was 
no  error  In  refusing  to  grant  a  new  triaL  • 

(Syllabus  by  the  Court) 

Ehror  from  superior  court,  Tattnall  coun- 
ty; B.  D.  Evans,  Judge. 

Julia  Anderson  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

J.  y.  Kelley,  for  idalntlff  In  error.  B.  T. 
Rawlings,  Sol.  Gen.,  and  J.  M.  TtaeU*  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 


(U4  Ga.  156) 

THORNTON  t.  LEMON  et  aL 
(Supreme  Court  of  Georgia.    Nov.  S,  1901.) 

NOTE  OF  ICARRIBD  WOMAN— VAUDITT—CON- 

SIDBRATION. 

1.  A  promissory  note  executed  and  delivered 
by  a  married  woman  for  the  purpose  of  set- 
tling a  pending  action  against  her  husband 
and  herself,*  wherein  the  plaintiff  alleged  that 
both  were  liable,  Is  binding  upon  her,  although 
in  point  of  fact  the  debt  declared  upon  was 
exclusively  that  of  the  hnsband.  The  consid- 
eration of  such  a  note  is  not  the  husband's 
debt,  but  the  settlement  of  the  litigation. 

2.  There  being,  on  the  trial  in  the  magis- 
trate's court,  sufficient  evidence  to  support  the 
plaintiff's  contention  that  the  notes  sued  upon 
were  given  in  settlement  of  litigation  of  the 
nature  above  indicated,  there  was  no  abuse  of 
discretion  in  overruling  the  defendant's  cer- 
tiorarL 

(Syllabus  by  the  0>urt) 

Error  from  superior  court,  Cobb  county; 
Geo.  F.  Gober,  Judge. 

Action, by  Lemon,  McMillan  A  Co.  against 
Mrs.  J.  E.  Thornton.  Judgment  for  plain- 
tiffs and  defendant  brings  error.    Afitaned. 

T.  0.  Battle,  for  plaintiff  in  error.  J.  J. 
Northcutt,  for  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 
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HOXtB  T.  8TATB. 


(Sapreme  Coart  of  Georgia.     Not.  5,  1901.) 

HOMICIDB-BVIDENCB  — ARGUMENT  OF  COUN- 
SEL—INSTRUCTIONS— WITNESSES  UNDER 
RULE— RECEPTION  OF  EVIDENCE. 

1«  It  is  competent,  in  a  trial  for  mnrder,  for 
the  state  to  prove  facts  occurring  after  the 
homicide,  when  they  tend  to  illustrate  the  mo- 
tive which  actuated  the  accused  in  killing  the 
deceased. 

2.  There  is  no  rule  of  law  or  evidence  pre- 
venting a  woman  from  testifying  that  she  is 
not  the  wife  of  a  man  who  is  on  trial  for  an 
ofitense  against  the  penal  laws  of  the  state. 

8.  The  use  of  unfair  or  improper  language 
by  an  attorney  In  arguing  a  case  will  not  be 
held  cause  for  a  new  trial  when  it  is  certain 
that  no  injurv  could  possibly  have  resulted 
therefrom  to  the  losing  party. 

4.  An  instruction  to  a  jury  to  consider  the 
evidence  of  a  named  witness  as  they  'Vould 
the  evidence  of  any  other  witness  in  the  case'* 
is  not  open  to  the  criticism  that  its  effect  was 
to  place  the  witness  on  the  same  footing  as  to 
credibility  as  other  witnesses.  It  sim^y  and 
plainly  meant  that  the  jury  were  to  weigh  and 

Sass  upon  the  testimony  of  this  witness  as  they 
id  that  of  the  others. 

5.  A  charge  which,  whether  abstractly  cor- 
rect or  not,  is  more  fa^vorable  to  a  partjr  than 
he  has  any  right  to  demand,  afforas  him  no 
just  cause  of  complaint. 

6.  A  verbal  inaccuracy  in  a  charge,  resulting 
from  a  palpable  *'slip  of  the  tongue,"  and  which 
clearly  could  not  have  misled  the  jury,  is  not 
cause  for  a  new  trial. 

7.  It  is  not  improper  for  a  judge  to  shape  his 
general  charge  to  a  jury  upon  the  evidence 
alone,  but  he  should,  at  some  stage  thereof, 
appropriately  instruct  the  jury  with  respect 
to  the  prisoner's  statement.  <a)  There  is  no 
complaint  that  this  was  not  done  in  the  pres- 
ent case. 

8.  It  is  not  erroneous  to  refuse  to  put  officers 
of  court,  whose  presence  therein  is  needed, 
under  the  operation  of  an  order  requiring  the 
separation  of  witnesses;  nor  to  allow  a  witness 
who  had  been  "put  under  the  rule"  to  testify, 
notwithstanding  the  fact  that  he  had  heard  a 
portion  of  the  evidence.  His  disobedience  of 
the  rule  does  not  disqualify  him,  but  renders 
him  subject  to  punishment  for  contempt. 

9.  It  is  always  within  the  discretion  of  the 
trial  judge  to  reopen  a  case  for  the  introduction 
of  further  testimony,  when  no  unfair  advan- 
tage can  result  therefrom,  and  the  supreme 
court  will  not  undertake  to  interfere  with  the 
exercise  of  such  discretion  unless  it  is  mani- 
festly abused  to  the  injury  of  the  complaining 
party,  (a)  The  use  by  a  judge,  in  ruling  that 
additional  testimony  might  be  introduced,  of 
the  words,  ''I  will  allow  any  testimony  that 
will  tend  to  elucidate  the  facts  in  this  case," 
is  not  objectionable  as  intimating  anything 
with  respect  to  the  probative  value  of  the  tes- 
timony thus  let  in. 

10.  The  evidence  fully  warranted  the  verdict 
of  guilty  retm*ned  in  the  present  case. 
(Syllabus  by  the  Oonrt) 

Error  from  superior  court,  Bloyd  couiity; 
W.  M.  Henry,  Judge. 

Jim  Hozie  was  convicted  of  murder,  and 
brings  errcHT.    Affirmed. 

M.  B.  Bubanks,  for  plaintiff  in  error.  Mo- 
ses Wright  Sol.  Gen.,  and  J.  M.  Terrell,  Atty. 
Gen.,  for  the  State. 

LUMPKIN,  P.  J.  Upon  a  trial  in  the  su- 
perior court  of  Floyd  county,  Jim  Hozie  was 


conTlcted  of  tlie  murder  of  Jobn  Weems,  and 
by  bill  of  exceptions  assigns  error  upon  the 
oyerruling  of  a  motion  for  a  new  trial. 

1.  The  theory  of  the  state  was  that  the  ac- 
cused, finding  the  deceased  In  a  room  with 
the  concubine  of  the  former  under  circum- 
stances Indicating  that  they  had  been  en- 
gaged or  were  a]>out  to  engage  in  illicit  inter- 
course, shot  and  killed  the  deceased  In  a  fit 
of  Jealous  rage.  In  support  ct  this  theory 
the  state  was'  permitted  to  introduce  testi- 
mony to  the  effect  that  Immediately  after 
the  homicide  the  accused  pursued  the  wo- 
man, and  gave  her  a  violent  beating.  This 
testimony  was  objected  to  as  Irrelevant.  We 
think  It  was  properly  admitted  as  tending  to 
establish  the  correctness  of  the  state's  theo- 
ry; that  is  to  say,  the  testimony  was  com- 
petent as  throwing  light  upon  the  motive 
actuating  the  accused  In  making  a  deadly 
attack  upon  the  deceased. 

2.  The  woman  Just  referred  to  was  allow* 
ed,  over  an  objection  Interposed  by  the  ac- 
cused, to  testify,  '^I  am  not  the  wife  of  Jim 
Hozie.**  The  objection  was  that,  as  she  had 
been  "shown  to  be,  bj  the  state's  witnesses, 
at  least  prima  fade,  the  wife  of  the  defend- 
ant, and  was  reputed  to  be  such,  and  that, 
prima  facie,  she  was  not  a  competent  wit- 
ness, and  proof  to  make  her  such  would 
have  to  come  from  some  other  source,  and 
not  from  her."  There  is  no  merit  in  this 
objection.  If  the  woman  was  the  wife  of 
the  accused,  she  was,  of  course,  incompetent 
to  testify;  but.  If  not,  she  could  testify  as 
any  other  witness.  She,  of  all  others,  knew 
what  the  truth  of  this  matter  was,  and  there 
is  no  reason,  either  in  law  or  logic,  why  she 
should  not  hare  been  allowed  to  state  under 
oath  whether  or  not  she  had  evet  been  mar- 
ried to  the  accused. 

3.  During  the  argument  of  the  solicitor 
general  In  connection  with  the  matter  last 
above  referred  to,  he  used  the  following  lan- 
guage: 'Tf  Hozie  had  dared  to  have  stated 
that  any  ordinary  in  Georgia  or  Alabama 
had  issued  him  a  license,  I  would  have  prov- 
en him  an  Infamous  Uar."  Counsel  for  the 
accused  objected  to  this  langpiage  cm  the 
ground  that  it  was  unfair,  and  not  Justified 
by  law  or  the  evidence.  The  court  ruled 
that  the  objection  waa  well  taken,  but  did 
not  caution  the  Jury  not  to  regard  the  im- 
proper argument  of  state's  counseL  Upon 
the  failure  of  the  court  so  to  do  error  is  as- 
signed. During  the  further  course  of  the 
argument  of  the  solicitor  general,  be  said: 
"Talk  about  the  defendant  being  married  to 
this  woman!  Negrroes,  as  a  rule,  are  of  a 
low  moral  status.  They  care  nothing  about 
the  marriage  relation.  They  Just  take  up 
with  each  other,  and  stay  until  they  get 
tired,  or  find  some  other  one  they  like  better, 
and  go  off  and  take  up  with  another,  and 
never  think  about  marrying."  This  language 
was  also  objected  to  as  unfair  and  unwar- 
ranted by  the  evidence,  but  the  court  held 
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the  axgument  was  legritimate,  and  proper  to 
be  considered  by  the  Jnry.  We  take  an  en- 
tirely different  view  of  the  matter,  and  we 
do  not  hesitate  to  say  that  the  Jury  should 
hare  been  instmcted  not  to  regard  any  por- 
tion of  the  argument  of  the  solicitor  upon 
this  line.  We  hare,  however,  readied  the 
conclusion  that  the  groesly  improper  conduct 
on  his  part  does  not,  in  the  present  case, 
call  for  a  reversal  of  the  Judgment  denying 
the  accused  a  new  trial.  There  was  no  eyi- 
dence  whatever  going  to  show  that  the  wo- 
man with  whom  the  accused  had  cohabited 
was  In  fact  his  wife,  and  in  his  statement  to 
the  Jury  he  practically  admitted  that  she 
was  not  His  precise  language  on  this  sub- 
ject was:  '*I  had  done  be^i  at  her  home  a 
little  over  two  years.  She  had  been  staying 
with  me  a  little  over  two  years,— been  as  my 
wife  about  two  years  and  a  half.  All  her 
people  luiew  it.  Everybody  in  town  knew 
It"  "As  far  as  she  being  my  wife,  she  had 
been  with  me  about  two  and  a  half  years. 
Bverybody  here  in  Rome  knew  it"  While, 
therefore,  the  objectionable  remarks  of  the 
solicitor  were  to  the  effect  that  he  could 
have  proved  that  the  accused  had  never  ob- 
tained a  license  to  marry  this  woman,  and 
that  negroes,  as  a  rule,  lived  together  in  a 
state  of  unlawful  cohabitation,  no  serious 
harm  could  have  resulted  to  the  accused,  for 
the  reason  that  it  was  an  established  fact 
that  the  marriage  relation  did  not  exist  be- 
tween himself  and  the  woman  with  whom 
he  had  lived;  in  other  words,  the  unwarrant- 
ed argument  of  the  solicitor  could  not  have 
influenced  the  Jury  to  find  against  the  ac- 
cused upon  an  issue  as  to  which  there  was 
any  real  controversy.  We  nevertheless  'take 
occasion  to  once  more  condemn  the  repre- 
hensible and  wholly  inexcusable  practice  of 
counsel  seeking  to  sway  a  Jury  by  means  of 
an  argument  In  no  way  warranted  by  the  evi- 
dence upon  which  they  are  called  upon  to 
pass.  As  was  said  in  Ivey  v.  State,  113  Ga. 
1062,  89  S.  B.  423,  the  state  does  not  seek  the 
conviction  and  punishment  of  any  one  ac- 
cused of  violating  its  laws,  '^unless  the  evi- 
dence shows  his  guilt  beyond  a  reasonable 
doubt;  nor  will  It  permit  Its  prosecuting  of- 
ficer to  use  any  unfair  means  In  the  trial,  or 
illegal  argument  in  his  address  to  the  Jury, 
to  the  prejudice  of  the  accused."  The  argu- 
ment of  the  solicitor  general  in  that  case  be- 
ing highly  Improper,  and  calculated  to  preju- 
dice the  minds  of  the  Jury  against  the  accus- 
ed, the  Judgment  of  the  court  below  was  re- 
versed solely  upon  the  ground  that,  "In  the 
interest  of  impartiality  and  of  Justice^  and  of 
the  dignity  and  decorum  of  the  courts,  a  new 
trial  should  be  had"  because  of  the  repre- 
hensible conduct  on  the  part  of  staters  coun- 
sel. 

4.  The  court  instructed  the  Jury,  In  sub- 
stance, that  should  they  find  the  woman 
with  whom  the  accused  had  cohabited  was 
not  in  fact  his  wif e^  then  the  Jury  would  be 
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authorised  to  ^consider  her  evidence  as  [theyl 
would  the  evidence  of  any  other  witness  In 
the  case."  Complaint  Is  made  that  this 
charge  had  "the  effect  to  place  this  witness 
on  a  par  with,  and  entitle  her  to  the  same 
credit  that  should  be  extended  to,"  certain 
other  named  witTiesses  who  had  testified.  We 
do  not  think  the  charge  open  to  this  criticism. 
The  court  evidently  intended  the  Jury  to  un- 
derstand that  should  they  reach  the  conclu- 
sion that  the  woman  was  a  competent  wit- 
ness to  testlftf  at  all,  they  should  weigh  her 
testimony  as  they  would  that  <^  any  othtt 
witness  in  the  case;  and  we  have  no  reason 
to  apprehend  that  the  Jury  were  misled  by 
the  instruction  givai  them  as  to  this  matter. 
Indeed,  it  would  be  a  great  strain  to  hold  that 
the  language  used  by  the  court  was  susc^tl- 
ble  of  the  construction  placed  upon  It  by  conn- 
s' for  the  plaintiff  In  error. 

6.  Another  diarge  excepted  to  was  in  the 
following  words:  *^  yon  find,  gentlemen, 
that  the  circumstances  were  such  at  the  time 
as  to  reasonably  lead  Hoxle  to  belieye-rthat 
is,  as  a  reasonable  man— that  they  had  Just 
begun,  or  were  about  to  begin,  or  had  Just 
concluded,  an  adulterous  intercourse,  and  If, 
by  reason  of  that,  gentlemen,  and  if  you  find, 
acting  on  that  and  by  reason  of  that  Hoxle 
took  the  life  of  Weems,  then  I  charge  you, 
gentlemen,  it  is  a  question,  under  the  law 
which  I  have  read  to  you  Just  now,  whether 
or  not  he  would  be  Justified  in  so  doing;  that 
is,  all  other  instances  which  stand  /on  the 
same  footing  of  reason  and  Justice  as  those 
enumerated  shall  be  Justlfiabla  It  then  be- 
comes a  question  for  the  Jury  to  determine 
whether,  under  those  circumstances,  the  de- 
fendant, Hoxle,  was  Justifiable  in  taking  the 
life  of  Weems  or  not"  It  will  at  once  be 
perceived  that  this  charge  was  more  favora- 
ble to  the  accused  than  he  had  any  right  to 
expect  for  it  was  framed  upon  the  theory 
that  the  woman  over  whom  the  fatal  diffi- 
culty arose  might  be  regarded  as  tte  wife  of 
Hoxle,  when,  as  stated  above,  the  evidence 
showed  she  was  not  and  in  his  statement  he 
made  no  pretense  that  she  was.  This  being 
so,  it  matters  not  whether  the  charge  was 
abstractly  ccxrect  or  otherwise,  or  open  to 
the  crltldsm  made  upon  It  that  it  was  not 
sufficiently  specific  in  certain  respects.  The 
giving  of  this  instruction  certainly  did  not 
operate  to  the  prejudice  of  the  accused,  but 
was  calculated  to  operate  to  his  advantage, 
because  it  gave  him  the  benefit  of  a  defense 
wholly  unsupported  by  proof  or  by  his  state- 
ment 

e.  In  charging  upon  the  law  of  self-defense, 
the  trial  Judge  inadvertently  used  the  name  of 
the  accused^  when  evidently  intending  to  re- 
fer to  the  deceased.  It  was  palpaMy  a  mere 
slip  of  the  tongue,  and,  viewed  in  the  light 
of  what  the  Judge  said  In  this  Immediate 
connection,  could  not  possibly  have  misled  or 
confused  any  Intelligent  man  sitting  as  a 
jnror.    Upon  this  point»  see  Wilson  r.  State, 
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00  Ga.  891,  and  Telegraph  Ca  t.  Jordan,  87 
Ga.  09.  18  S.  B.  202. 

7.  In  two  of  the  grounds  of  the  motion  for 
a  new  trial,  error  is  assigned  upon  charges  to 
the  effect  that,  in  determining  what  was  the 
tnith  of  the  case,  the  Jnry  should  look  to  and 
carefully  weigh  the  evidence  before  them. 
The  objection  urged  against  these  instruc- 
tions is  that  they  practically  excluded  from 
the  consideration  of  the  Jury  the  statement 
of  the  accused.  This  is  not  a  fair  criticism, 
for,  looking  to  the  entire  charge  of  the  court, 
we  find  that  the  presiding  Judge  fully  com- 
plied with  the  practice  which,  in  Vaughn  ▼. 
State,  88  Ga.  731,  16  S.  E.  64,  was  approved; 
and  there  is  no  complaint  that  the  Judge 
failed  to  charge  appropriately  concerning  the 
statement  of  the  accused.  As  was  said  in 
the  case  Just  mentioned:  'The  general  tenor 
of  the  charge  of  the  court  on  the  trial  of  a 
criminal  case  should  be  shaped  by  the  evU 
dence  alone  and  the  law  applicable  thereto, 
adding,  or  at  some  stage  of  the  charge  in- 
corx)orating,  the  statutory  provisions  touch- 
ing the  prisoner's  statement."  See,  also,  in 
this  connection.  Miller  v.  State,  94  Ga.  1,  21 
S.  E.  128;  LAcewell  v.  State,  95  Ga.  346,  22 
S.  m  546;  and  Sledge  ▼•  State,  99  Ga.  684, 
26  S.  E.  756. 

8.  In  several  grounds  of  the  motion  for  a 
new  trial  error  is  assigned  upon  the  action 
of  the  court  in  allowing  three  of  the  state's 
witnesses  to  testify  who,  notwithstanding 
they  had  been  ''put  under  the  rule,"  remain- 
ed in  the  court  room,  and  heard  a  portion  of 
the  testimony.  It  appears  that  two  of  these 
witnesses  were  deputy  sheriffs,  and  that  the 
court  permitted  them  to  remain  for  the  rea- 
son that  their  services  were  needed.  The  re- 
maining one  of  these  witnesses  heard  the  tes- 
timony of  only  one  witness  for  the  state,  and 
was  examined  as  to  matters  concerning  which 
he  did  not  testify.  Aside  from  all  this,  it  has 
been  held  by  this  court  that,  even  where  a 
witness  who  has  be«i  sequestered  disobeys 
the  order  of  the  court,  and  hears  the  testi- 
mony, he  is  not,  for  this  reason,  disqualified 
from  himself  testifying  in  the  case.  See  May 
V.  State,  90  Ga.  800,  17  S.  E.  108,  and  cases 
cited. 

9.  Another  complaint  in  the  motion  Is  that 
the  court,  after  the  conclusion  of  the  opening 
argument  for  the  defense,  allowed  another 
witness  for  the  state  to  be  sworn  and  exam- 
ined. In  ruling  upon  the  propriety  of  so  do- 
ing, the  trial  Judge  said,  "It  is  entirely  with- 
in the  discretion  of  the  court,  and  I  will  allow 
any  testimony  that  will  tend  to  elucidate  the 
facts  in  this  case.'*  We  agree  with  his  honor 
of  the  trial  bench  that  reopening  the  case  for 
the  purpose  of  receiving  additional  evidence 
was  a  matter  entirely  within  his  discretion 
(Held  V.  State,  23  Ga.  191),  and  we  hold  that 
there  was,  in  this  instance,  no  abuse  of  that 
discretion.  We  disagree  with  counsel  for 
the  accused  in  their  contention  that  the  re- 
mark of  the  Judge  above  quoted  "clearly  In- 


timated to  the  Jury  that,  hi  the  opln]<m  of 
the  court,  the  testimony  offered  and  object- 
ed to  tended  to  elucidate  the  facts  In  this 
case,  and  therefore  caused  the  Jury  to  at- 
tach greater  weight  to  such  testimony." 

10.  We  have,  In  what  has  been  said  above, 
dealt  with  every  question  presented  by  the 
motion  for  a  new  trial  having  any  semblance 
of  merit,  except  that  Involved  tn  the  com- 
plaint that  the  verdict  was  contrary  to  the 
evidenca  As  to  this  contention  it  need  only 
be  said  that  there  was  ample  evidence  go- 
ing to  show  that  in  killing  the  deceased  the 
accused  was  guilty  of  the  crime  oif  morder, 
pure  and  simple. 

Judgment  afiSrmed.  AU  the  justloea  con- 
curring. 


014  Oft.  n) 


JAMES  V.  STATE. 


(Supreme  Court  of  Georgia.    Nov.  7,  1901.) 

LARCENY— INTBSNT. 

An  intention  to  steal  is  an  essential  ele- 
ment of  the  offense  of  larceny,  and  therefore 
in  the  trial  of  a  person  charged  with  this  of- 
fense, and  whose  defense  was  that  he  had  tak- 
en the  goods  under  a  bona  fide  claim  of  right, 
it  was  error  for  the  judge  to  refuse  to  submit 
to  the  jury  the  question  of  intention,  and  to 
charge  that  if  the  accused  appropriated  the 
goods  he  was  guil^,  regardless  of  h&  Intention. 
Lee  V.  State,  29  S.  B.  264,  102  Ga.  221,  and 
cases  cited. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Albany;  Blch. 
Hobbs,  Judge. 

Juby  James  was  convicted  of  larceny,  and 
brings  error.    Reversed. 

Jesse  W.  Walters,  for  plaintiff  in  error. 
John  D.  Pope,  Sol.  Gen.,  for  the  State. 


FEB  GUBIAM.    Judgment  reversed. 


(U4  Oa.  156) 
WHITE  V.  BLECKLEY  et  aL 
(Supreme  Court  of  Georgia.    Nov.  S,  1901.) 

RS»  JUDICATA— PARTIB&   BOUND— BJSCTICBNT 

— DEF*BNSES. 

1.  When,  in  a  case  which  involves  titie  to 
land,  an  adjudication  has  been  had  that  the 
title  is  in  certain  named  persons,  parties  there- 
to, the  adverse  parties  are  concluded  thereby, 
and  none  of  them  can  lawfully  raise  the  ques- 
tion of  title  against  the  prevailing  parties  or 
their  privies. 

2.  When,  as  a  result  of  such  adjudication,  one 
who  claims  titie  as  administrator  has  pre- 
vailed over  the  adverse  party,  it  is  a  conclu- 
sive reply  to  an  action  brought  to  recover  the 
land  from  him  as  an  individual  that  the  de- 
fendant holds  title  in  his  representative  char- 
acter as  administrator,  and  not  individually. 

3.  As  against  the  plaintiff,  titie  to  the  prem- 
ises in  dispute  has,  under  the  records  shown, 
been  adjudicated  to  be  in  the  defendants;  that 
is  to  say,  as  to  one  in  his  own  right,  as  to  an- 
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other  in  hli  rlsht  as  administrator,  and  with 
regard  to  the  tnird  as  a  priyy  ui  estate  of  tha 
other  two.  See  White  Y.  Bleckley.  81  &  Bl 
147,  106  Ga.  17a 

(ByllaboB  by  the  Oonrt) 

Error  from  snperlor  court,  Babun  county; 
J.  B.  Estee,  Judge. 

Action  by  S.  E.  White  against  James 
Bleckley  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

John  J.  Strickland  and  J.  G.  Edwards,  for 
plaintiff  in  error.  W.  &.  Paris  and  H.  H. 
Dean,  for  def^idants  in  error. 


PEB  OUBIAM.    Judgment  affirmed. 


:(1U  Oa.  115) 


BANKS  T.  STATE. 


(Sapreme  Court  of  Qeorgia.    Not.  7,  1901.) 

ORIMINAL   LAW— BUX.   OF  BXCBPTIONS— TIMB 

OF  TENDER— REYIBW  ON  ERROR 

—CONTINUANCE 

1.  Where  a  demurrer  to  an  indictment  is 
overruled,  a  bill  of  exceptions  complaining  of 
this  judgment  must,  under  section  5540  of  the 
Civil  Code,  be  tendered  within  20  days  from 
the  date  of  the  judgment.  If  the  accused  is 
convicted,  and  a  motion  for  new  trial  made 
and  overruled,  and  a  bill  of  exceptions  com- 
plaining of  the  overruling  of  the  demurrer  and 
of  the  refusal  of  a  new  trial  is  tendered  within 
20  days  from  the  date  of  the  refusal  to  grant 
a  new  trial,  .but  not  within  20  days  from  the 
overruling  of  the  demurrer,  the  writ  of  error 
will  no't  be  dismissed,  but  the  exceptions  re- 
lating to  the  refusal  of  a  new  trial  will  alone 
be  considered. 

2.  Under  the  facts  disclosed  by  the  evidence 
of  the  defendant,  and  the  counter  showing 
made  by  the  state,  there  was  no  error  in  refus- 
ing a  continuance.  The  court  did  not  err  in 
the  charge  of  which  complaint  is  made,  nor  in 
the  admission  of  evidence,  and  the  verdict  was 
authorized  by  the  evidence. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Monroe  county; 
E.  J.  Reagan,  Judge. 

Will  Banks  was  convicted  of  crime,  and 
brings  error.    Affirmed.  ^ 

John  R.  Cooper,  for  plaintiff  in  error.  O. 
H.  B.  Bloodworth,  Sol.  Gen.,  for  the  State. 

PEB  CURIAM.    Judgment  affirmed. 


(114  Ga.  174) 

SOUTHERN   RT.   CO.   T.  WATSON. 
(Supreme  Court  of  Qeorgia.    Nov.  8,  1901.) 
RAILROADS—INJURT  TO  STOCK  ON  TRACK. 

The  evidence  discloses  no  negligence  on 
the  part  of  the  railroad  company  in  the  erection 


or  maintenance  of  the  stocic  gap  In  passing 
over  which  the  plaintiff's  mule  was  injurea, 
and  the  verdict  awarding  damages  to  the  plain- 
tiff was  therefore  unwarranted. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  N.  Q.  Watson  against  the  South- 
em  Railway  Company.  Judgment  for  plains 
tiff,  and  defendant  brings  oror.    Reversed. 

Shumate  &  Maddox,  Geo.  A.  H.  Harris  St 
Son,  and  R.  L.  Chamlee,  f oi*  plaintiff  in  error. 
Harper  Hamilton,  for  defendant  tn  error. 

PER  CURIAM.    Judgment  reversed. 

LUMPKIN,  P.  J.t  specially  concurring. 


013  Oa.  83) 


COLBBRT  V.  STATB. 


(Supreme  Court  of  G^rgia.    Nov.  6,  1901.) 

CRIMINAL  LAW— BRROR-RBVIBW. 

There  was  no  error  in  the  admission  of 
evidence,  the  evidence  warranted  the  verdict, 
and  the  court  did  not  abuse  its  discretion  in 
refusing  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bfbb  county; 
W.  H.  Felton,  Jr.,  Judge. 

George  Colbert  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

M.  Q.  Bayne  and  R.  D.  Feagin,  for  plaintiff 
in  error.  Wm.  Branson,  SoL  Gen.,  for  the 
State. 

PBR  CURIAM.    Judgment  affirmed. 


(U4  Oa.  S3) 
IVBY  T.  STATE. 

(Supreme  Court  of  G^rgia.    Nov.  6,  1901.) 

CRIMINAL  LAW— APPEAL. 

No  error  of  law  was  committed,  and  the 
evidence  authorized  the  verdict* 

(Syllabus  by  the  Court) 

Brror  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Henry  Ivey  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

John  R.  Cooper,  for  plaintiff  in  error.  Wm. 
Brunson,  SoL  Gen.,  f  (ht  the  State. 

PBR  CURIAM.    Judgment  affirmed. 
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(U4  Oa.  46) 

liOYBTT  d  aL  T.  8TATBL 
(Snprane  Coort  of  Georgia.    Not.  6,  lOOL) 

CRIMINAL  ULW— BRROR-RBVIEW. 

No  error  of  law  was  complained  oC  and 
the  OTidence  warranted  the  Terolct* 

(Syllabus  by  the  Court.) 

Error  fkrom  city  court  of  Dublin;  J.  &  Ad* 
ams.  Judge. 

J.  M.  Lovett  and  others  were  convicted  of 
crime,  and  bring  error.    Afitoned. 

Faircloth  &  Blount  and  J.  K.  Hinds,  for 
plaintiff  in  error.    F.  G.  Corker,  for  the  State. 

PfilB  CURIAM.   Judgment  afflnned. 


(U4  Oil  Ul) 

HAYWOOD  T.  STATE. 

(Supreme  Court  of  Georgia.    Not.  7,  1901.) 

CRIMINAL  LAW-CRBDIBILTTT  OF  WITNB88B8 

— BVIDDNCD— PRIVILBOBD  COMMUNI- 

GATIONS-OOOD  OHARACTBR. 

1.  The  jury  In  all  cases  must,  in  the  process 
of  arrlTing  at  the  truth,  determine  what  credit 
shall  be  giTen  to  each  particular  witness,  and, 
even  though  a  witness  is  proven  to  have  mado 
statements  directly  contrary  to  hia  evidence* 
that  evidence  affords  a  sufBcient  basis  for  a 
verdict,  if  the  jury  believe  it  to  be  true,  (a) 
The  evidence  in  tfaJs  case  was  sufficient  to  sup- 
port the  verdict. 

2.  No  error  of  law  appears  to  have  been 
committed  In  the  rulings  of  the  trial  judge  as 
set  out  in  the  motion. 

3.  A  communication  which  was  made  by  a 
prisoner  under  arrest  to  an  attorney  who  it  is 
at  the  time  anticipated  will  be  employed  to 
represent  the  cause  of  the  person  making 
such  communication  cannot,  either  on  the 
trial  of  the  person  making  the  communication 
or  another,  be  proved  by  the  testimony  of  the 
attomev.    Civ.  Code,  |  6199. 

4.  WhUe,  in  the  main,  the  request  to  charge 
as  to  the  effect  of  good  character  stated  the 
law  in  relation  thereto,  the  charge  on  that 
subject  which  was  given  substantially  stated 
all  of  the  law  in  relation  thereto  necessary  to 
be  given. 

5.  The  newly-discovered  evidence,  as  shown 
by  certain  affidavits,  presented  no  good  reason 
for  the  grant  of  a  new  triaL 

(Syllabus  by  the  C>>urt) 

Error  from  superlof  court,  Bichmoad  coun- 
ty; E.  L.  Brinson,  Judge. 

Simon  Haywood  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Irvln  Alexander  and  B.  H.  CaUawaj,  for 
plaintiff  in  error.  J.  S.  Reynolds,  SoL  Gen., 
C.  P.  Pressly,  and  J.  M.  Terrell,  Atty.  Gen., 
for  the  State. 

PER  CURIAM.    Judgment  affirmed. 


(114  G€L  34) 

GIBSON  T.  STATE. 

(Supreme  Court  of  G^rgia.    Nov.  S,  1901.) 

LARCBNT—BVIDBNCID— INSTRUCTIONS. 

1.  In   a  trial   for   larceny,   evidence    whldi 
cends  to  establish  the  identity  of  the  property 


aOeged  to  have  been  stolen  b  not  inadmissible 
because  It  embraces  ik  more  minute  description 
than  that  set  out  in  the  Indictment:  such  evi- 
dence not  being  Inconsistent  with  the  descrip- 
tion laid,  (a)  The  court  did  not  err  In  the  ad- 
mission of  evidence  tending  to  show  marks  on 
the  hog  alleged  to  have  been  stolen  additional 
to  those  set  out  in  the  bill  of  indictment. 

2.  As  explained  by  the  jndce,  there  was  no 
error  in  the  admission  of  evidence  by  a  wit- 
ness for  the  state,  giving  his  reasons  why  he 
had  taken  an  Interest  in  the  prosecution  of  the 
accused. 

8.  There  was  no  error  In  the  part  of  the 
charge  complained  of,  nor,  In  the  absence  of  a 
request,  in  the  failure  of  the  judge  to  diarge 
other  legal  propositions  in  connection  there- 
with. The  evidence  was  sufficient  to  support 
the  verdict. 

(Syllabus  by  the  OourtI 

Error  from  superior  court,  Stewart  oounty; 
Z.  A.  Littlejohn,  Judge. 

Jerry  Gibson  was  convicted  of  larceny,  and 
brings  error.    Affirmed. 

J.  B.  Hudson,  for  plaintiff  In  error.  F«  JL 
Hooper,  SoL  (Sen.,  for  the  State. 

PB»  CUBIAM.  Judgment  afflrmed. 


014  Oft.  56) 

BBOWN  T.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  6,  190L) 

CRIlflNAL  LAW— BRROR— RBVIBW. 

There  was  no  error  at  the  trial,  and  the 
verdict  was  fully  warranted  by  the  evidence^ 
The  case  presents  no  new  or  unsettled  Qoe» 
tion. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Hairls  oounty; 
W.  B.  Butt,  Judge. 

Dean  Brown  was  oonvicted  d  crime,  and 
brings  error.    Affirmed. 

Henry  C.  Cameron,  for  plaintiff  In  etroE.. 
a  P.  Gilbert,  Sot  (Sen.,  for  the  State. 

PER  CUBIAM.    Judgment  affirmed. 


014  Gft.  SO) 


LORD  V.  STATE. 


(Supreme  0>urt  of  (Georgia.    Nov.  8,  1901.> 

SAIM   OF  MORTOAODD  PROPBRTT. 

The  charge  being  that  the  accused.  In  vio- 
lation of  section  671  of  the  Penal  0)de.  "did 
sell  or  otherwise  dispose  of"  specified  mort- 
gaged property,  and  there  being  no  evidence  to 
show  tnat  he  did  either,  the  verdict  of  guilty 
was  unwarranted,  and  ought  to  have  been  set 
aside. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Wrightsville;  T 
B.  Robinson,  Judge. 

F.  C.  Lord  was  convicted  oi  crime,  and 
brings  error.    Reversed. 

A.  L.  Hatcher  and  J.  L.  Kent  for  plaintUt 
In  error.    Wm.  Falrdoth,  for  the  State. 

PER  CURIAM.   Judgment  ravecsed. 


Ga.) 


STAMBT  T.  HILL. 


M» 


(U4  Cku  2SO 


HOBBY  ▼•  STATB. 


(Supreme  Court  of  Georgia.    Not.  1(I»  lOOL) 

CRIMINAL  LAW--APPBAIr-AFFIRMANCB. 
Th\a  case  being  for  decision   by  a    fall 
tiench  of  six  justices,  who  are  evenly  dirlded 
In  opinion,  the  judgment  of  the  court  below 
atands  affirmed  by  operation  of  law. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Burke  county; 
H.  M.  Holden,  Judge.  ^     - 

WQllam  Hobby  was  conylcted  of  crime,  and 
trings  error.    AflSrmed. 

B.  H.  Callaway,  for  plalntUT  In  error.  J.  & 
Beynolds,  Sol.  Gen.,  for  the  Stata 

PBB  CURIAM.   Judgment  affirmed* 


<U4  Ga.  36) 


WINDOM  ▼.  STATU 


(Supreme  Court  of  Georgia.    Not.  8,  1901.) 

ORIMINAL     LAW— INSTRUCTIONS— NBWLY-DI8- 
COVBRBD  BVIDBNCB. 

The  request  to  charge  which  the  court  re* 
fused  was  substantially  coyered  in  the  general 
charge.  The  newly-discoyered  eyidence  was 
merely  cumulatiye,  and  it  does  not  appear 
probable  that.  If  it  had  been  introduced  upon 
the  trial,  a  different  yerdict  would  haye  been 
rendered.  The  eyidence,  as  a  whole,  fully 
warranted  the  yerdict.  Consequently,  there 
was  no  abuse  of  discretion  In  oyermling  the 
motion  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Carrcdl  connty; 
&  W.  Harris,  Judge. 

William  Windom  waa  conylcted  of  crime^ 
and  brings  error.   Affirmed. 

W.  D.  Hamrick  and  Oscar  Reese,  for  plain- 
tiff in  error.  T.  A.  Atkinson,  Sol.  Gen.t  and 
W.  F.  Brown,  for  the  State. 

PBB  CURIAM.   Judgment  affirmed* 


<114  Oft.  66) 


LBWIS  y.  STATB. 


(Supreme  Court  of  (Georgia.    Noy.  d,  1901.) 

CRIMINAL  LAW— INSTRUCTIONS-YOLUNTART 
MANSLAUGHTBR. 

1.  There  |s  nothing  in  the  record  to  indicate 
that  the  court  below  misstated  the  contention 
of  tiie  solicitor  general  on  the  trial  of  the  case. 

2.  The  eyidence  was  sufficient  to  warrant  the 
yerdict  finding  the  accused  guilty  of  yoluntary 
manslaughter,  and  tibe  court  aid  not  err  In  oyer- 
ruling  the  motion  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  8iq)erior  court,  Screyen  county; 
B.  D.  E^yans,  Judge. 

Shep  Lewis  was  conylcted  of  crimen  and 
brings  error.    Affirmed. 

Oliyer  &  Oyerstreet,  for  plaintiff  In  error. 
B.  T.  Rawllngfl,  SoL  Gen.,  for  the  State. 

PER  CURIAM.   Judgment  affirmed* 


(U4  G«.  56) 

TARNBB  et  aL  y.  STATB. 
(Supreme  Court  of  Georgia.    Nor.  d,  1901.) 


LARCBNT— BVIDBNCB. 

The  eyidence  created  only  a  bare  suspldoB 
against  the  accused,  and  pointed  no  more 
strongly  to  their  guilt  than  to  that  of  seyend 
other  persons  who  had  equal  knowledge  of  the 
'whereabouts  of  the  stolen  money  and  equal  op- 
portunity to  steal  it.  The  court,  therefore, 
erred  in  not  grantina  a  new  trial  on  the 
grounds  that  the  yerdict  was  contrary  to  law 
and  the  eyidence. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Griffin;  B.  W* 
Hammond,  Judge. 

A.  Yamer  and  others  were  convicted  of 
crime*  and  bring  error.    Revened. 

J.  A.  Darsey  and  T.  B.  Patterson,  fior 
plaintiflk  in  error.  O.  H.  P.  Slaton  and  F.  D. 
Dismnke,  for  the  State. 

PBB  CURIAM.    Judgment  reversed. 


(lUOa.  US) 

SOUTHBRN  BY.  CO.  v.  ADKIN& 

(Supreme  Court  of  Ckorgla.    Nov.  7,  1901.) 

RAILROADS-STOCK  KILLBD  BT  TRAIN. 

The  plaintiff's  prima  fade  right  to  recover 
for  the  killing  of  nis  mule  depended  entirely 
upon  the  presumption  of  negligence  raised  by 
law  against  the  company.  This  bdng  so,  and 
that  presumption  baying  been  overcome  by  di- 
rect, positive,  and  uncontradicted  testimony 
introduced  In  behalf  of  the  defendant,  the  ver- 
dict against  it  was  manifestly  wrong,  and  the 
trial  court  erred  In  not  setting  the  same  aside. 

(Syllabus  by  the  Court.) 

Error  fr<Mn  jBuperior  court,  Floyd  connty; 
W.  M.  Henry,  Judge. 

Action  by  Stephen  Adklns  against  the 
Southern  Bailway  Company.  Judgment  for 
plaintiff.  Defendant  brings  error.  Be- 
versed. 

Shumate  &  Maddoz,  Geo.  A.  H.  Harris  A 
Son,  and  R.  L.  Chamlee,  for  plaintiff  in  error. 
Fonch6  &  Fouchfi^  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


014  Qa.  154) 


8TAMBY  V.  HILL. 


(Supreme  Court  of  Georgia.    Nov.  8^  1901.) 

APPBAL  FROM  JUSTIGB— MI8TAKB  IN  DOCKBT- 

ING. 

A  dty  court  cannot  lawfully  tnr  up<Hi  its 
merits  a  case  which  had  been  appealed  from  a 
Justice's  court  to  a  superior  court;  and,  when 
such  a  case  is  for  any  reason  entered  upon  the 
docket  of  a  city  court,  its  only  proper  course 
is  to  strike  the  same  therefrom.  Earkman  v. 
Gillespie,  87  S.  E.  714,  112  Ga.  607.  As  was 
ruled  in  that  case,  "When  a  trial  oonrt,  fn  a 
case  over  which  it  has,  as  to  subject-matter, 
no  jurisdiction,  renders  therein  any  Judgment 
except  one  of  dismissal,  this  court  will  reverse 
the  same,  whether  exception  to  It  for  want  of 
jurisdiction  in  the  court  below  be  taken  in  the 
dUI  of  exceptions  of  not." 

(ByUabna  by  the  Court} 


950 


89  SOUTHSASTBBN  BHPOBTBB. 


(S.C. 


Brror  Crom  dty  conrt  of  OlarkesTlIle. 

Action  between  D.  A«  Stamey  and  L  N. 
Hill.  From  the  Judgment,  Stamey  brings  er- 
ror.   Reversed. 

J.  O.  Edwards,  for  plaintiff  in  error.  Oluuk 
Lb  Bass,  for  defendant  in  error. 

PBR  CURIAM.  Judgment  roYersed*  with 
direction. 


014  Ga.  169) 
WESTERN  ft  A.  B.  CO.  T.  BOBINSON. 

(Supreme  Court  of  Georgia.  Not.  8,  1901.) 
RAILROADS— KILLING  STOCK  ON  TRACK. 
Where,  in  the  trial  of  a  suit  against  a  rail- 
road company  for  the  killinff  of  live  stock,  the 
plaintiff  shows  the  killing  by  one  of  the  de- 
fendant's trains,  the  law  raises  a  presumption 
of  negligence  against  the  company.  Where, 
however,  the  positive  and  uncontradicted  evi- 
dence of  the  defendant's  employes  shows  that 
the  injury  could  not  be  avoided  by  the  exercise 
of  all  ordinary  and  reasonable  care  and  dili- 
gence, the  presumption  is  rebutted,  and  must 
give  way  to  such  evidence,  and  a  verdict 
against  the  company  la  contrary  to  law.  Rail- 
road Co.  V.  Reason,  37  S.  E.  863,  112  Oa.  553. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Catoosa  county; 
A.  W.  Fite,  Judge. 

Action  by  W.  S.  Robinson  against  the 
Western  &  Atlantic  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Payne  &  Tye  and  R.  J.  &  J.  McCamy,  for 
plaintiff  in  error.  Payne  &  Payne,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  reversed. 


(62  S.  C.  78) 

WAONER  et  al.  v.  SANDERS  et  aL 

(Supreme  Conrt  of  South  Carolina.     Oct.  80, 

1901.) 

PARTNERSHIP— BYIDENCB-LACHBS. 

1.  On  evidence  that  plaintifTs  decedent  was 
at  one  time  in  partnership  with  certain  of  the 
defendants  in  connection  with  a  certain  planta- 
tion, and  that  thereafter  such  partnership  was 
dissolved,  and  that  the  decedent,  bv  Ihe  testi- 
mony of  defendants,  cultivated  another  planta- 
tion on  the  same  theory  aa  the  first  plantation, 
and  that  the  arrangement  was  the  same  as  that 
made  as  to  the  first  plantation,  together  with 
numerous  circumstances  tending  to  show  the 
existence  of  such  a  partnership,  a  finding  that 
no  partnership  existed  between  the  parties 
was  not  sustained. 

2.  Where  plaintifTs  decedent  died  in  1872, 
and  letters  of  administration   were  issued  to 

glaintiff  in  1873,  and  the  rights  of  third  parties 
ecame  involved  as  to  certain  real  estate  claim- 
ed by  plaintiff  to  have  been  a  portion  of  the 
assets  of  a  firm  in  which  the  decedent  was  a 
partner,  a  suit  in  1898,  where  no  fraud  was 
alleged,  foi  an  accounting,  and  to  determine 
the  interest  of  decedent  in  such  realty,  will  be 
dismissed  for  laches  in  the  supreme  court, 
though  not  pleaded. 

Appeal  from  common  pleas  circuit  court  of 
CJharleston  county;  Qary»  Judge, 


Action  bj  Julia  B.  S.  Wagner  and  others 
against  Joshua  C.  Sanders  and  others.  From 
a  decree  dismissing  the  complaint,  plaintiffs 
appeaL    Afilrmed. 

J.  K.  P.  Bryan,  tor  appellants.  Tbeodors 
G.  Barker,  for  respondent  Sanders. 

GARY,  Ai  J.  This  acticm  was  commenced 
in  April,  1806,  by  the  plaintiff  Julia  E.  8. 
Wagner,  administratrix  of  the  estate  ot  Dr. 
Levi  P.  Wagner,  deceased,  and  in  her  own 
right  as  distributee  and  heir  at  law  of  said 
Levi  P.  Wagner,  and  her  children,  as  such 
distributees  and  heirs  at  law,  a^kinst  Joshua 
C.  Sanders,  H.  G.  Leland,  and  J.  R  Morrison, 
defendants. 

The  complaint,  omitting  the  formal  por- 
tions thereof,  alleges:  '^(1)  That  on  the  19th 
day  of  December,  1868,  defendants  Joshua 
C.  Sanders  and  Levi  P.  Wagner,  now  deceas- 
ed, as  copartners  in  planting  interest,  pur- 
chased a  certain  plantation  in  Charleston 
county,  described  in  the  complaint,  formerly 
known  as  'Doe  Hall,'  and  now  styled  'Bay 
View,'  together  with  tools,  implements,  and 
other  personal  property.  (2)  That  the  pur- 
chase money  of  said  plantation  was  paid  by 
the  said  Levi  P.  Wagner,  and  the  deed  there- 
for taken  in  the  name  of  Joshua  C.  Sanders, 
for  the  purpose  of  such  partnership  (same  be- 
ing in  equal  shares  and  interest  among  said 
copartners),  which  deed  was  dated  19th  De- 
cember, 1868,  and  that  such  property  and  all 
other  property  and  assets  was  continued  in 
the  -name  of  Joshua  O.  Sanders,  and  as  prop- 
erty of  such  copartnership,  untU  the  death  of 
the  said  Levi  P.  Wagner,  on  October  24, 1872. 
(3)  That  the  said  partnership  affairs  have 
never,  been  settied  by  the  said  Joshua  0.  San- 
ders, and  the  said  Joshua  C  Sanders  has  not 
accounted  for  the  assets  of  the  same  at  any 
time,  and,  although  demanded  thereto  by  the 

plaintiff  Julia  B.  S.  Wagner  on  the day 

of  February,  1895,  has  refused  and  neglected 
to  account,  in  disregard  of  his  duty  and  trust 
as  such  surviving  copartner.  (4)  That  by 
deed  dated  30th  December,  1890,  said  Joshua 
C.  Sanders,  defendant,  conveyed  said  planta- 
tion, and  also  all  the  personal  property  there- 
on, being  a  part  of  the  partnership  assets,  In- 
cluding mill  for  ginning,  wagons,  carts,  en- 
gines, boilers,  hoes,  and  other  implements, 
to  the  defendant  H.  G.  Leland,  for  the  con- 
sideration of  $6,000.  (5)  That  on  the  2d  day 
of  January,  1891,  defendant  Horace  G.  Le- 
land executed  his  bond  to  the  said  Joshua  0^ 
Sanders  in  the  sum  of  $4,800  in  part  payment 
of  the  purchase  money  of  the  said  plantation 
and  personal  property,  and  secured  the  same 
by  his  mortgage  of  said  property  of  the  same 
date  to  the  said  J.  C.  Sanders,  which  is  not 
paid,  and  is  now  past  due  and  owing.  (6) 
That  on  or  about  the  24th  day  of  October, 
1894,  said  H.  G.  Leland  conveyed  said  plan- 
tation and  personalty  to  the  defendant  J.  B. 
Morrison  subject  to  the  said  mortgage  and 


8.CD 


WAGNEB  V«  8ANDBRS. 


»l 


mortgage  debt  of  I1300,  and  tntereat  there- 
on, as  therein  stated.  (7)  Plaintiffs  daim 
that  the  said  bond  and  mortgage  executed  hj 
the  said  defendant  H.  G.  Leland  to  the  de- 
fendant Joshua  O.  Sanders,  and  now  past 
dne.  Is  a  portion  of  the  property  of  the  plain* 
tiffs,  to  which,  and  proceeds  of  which,  these 
plaintiffs  are  solely  entitled  upon  foreclosure 
thereof."  The  i^ayer  of  the  complaint  la 
as  follows:  "(1)  That  the  said  Joshua  0. 
Sanders  be  required  to  account  for,  all  and 
singular,  the  assets  of  the  [alleged]  copart- 
nership heretofore  existing  between  himself 
and  Levi  P.  Wagner,  and  that  said  copart- 
nership be  wound  up  and  settled  under  direc- 
tion of  this  court,  and  that  their  share  of  its 
assets  be  decreed  plaintiffs  herein.  (2)  That 
said  mortgage  be  foreclosed  and  premises 
sold,  and  proceeds,  to  amount  due  on  the 
bond  aforesaid,  be  decreed  to  belong  to,  and 
to  be  paid  wholly  to,  the  plaintiffs  herein  ac- 
cording to  their  respective  Interests.  (3)  For 
an  injunction,  pending  this  suit,  enjoining 
the  defendant  Horace  G.  Leland  or  J.  B. 
Morrison  from  paying  over  any  amount  due 
on  such  bond  to  said  defendant  Joshua  O. 
Sanders  or  any  other  person.  (4)  For  such 
other  and  further  relief  as  this  court  may 
deem  Just  and  proper,  and  to  which  plaintiffs 
may  be  equitably  entitled."  Immediately 
upon  the  filing  of  the  complaint,  the  plain- 
tiffs, on  an  ex  parte  application,  obtained  a 
temporary  order  of  injunction. 

The  defendants  H.  G.  Leland  and  J.  B. 
Morrison  answered  the  complaint,  denying 
the  allegations  thereof  as  to  a  partnership 
between  Joshua  G.  Sanders  and  Dr.  L.  P. 
Wagner,  and  setting  up  as  a  defense  that 
they  were  purchasers  tor  raluable  considera- 
tion, without  notice.  The  defendant  Joshua 
C.  Sanders  also  answered  the  complaint,  de- 
nying all  its  allegations,  except  certain  im- 
material portions,  which  it  is  not  necessary 
to  mention,  and  setting  up  the  following  de- 
fense: "Tliat  after  the  death  of  the  said 
Levi  P.  Wagner  the  said  plaintiff  Julia  B.  S. 
Wagner,  his  widow,  recognizing  the  absolute 
and  exclusive  right  and  titie  of  this  defend- 
ant to  and  in  the  plantation  mentioned  and 
described  in  paragraph  first  in  said  com- 
plaint, formerly  known  as  'Doe  Hall,'  and 
now  styled  *Bay  View,'  and  to  and  in  the 
personal  property  on  said  plantation,  includ- 
ing saw  mill,  com  mill,  steam  engine,  and 
other  machinery,  also  horses,  mules,  cattie, 
farming  utensils,  and  other  implements,  on 
the  24th  day  of  December,  tn  the  year  1872, 
made  and  entered  into  an  agreement  in  writ- 
ing, under  her  hand  and  seal,  and  under  the 
hand  and  seal  of  this  defendant,  for  the  pur- 
chase of  said  plantation  and  personal  prop- 
erty, whereby  this  defendant  Joshua  O.  San- 
ders, for  and  in  consideration  of  the  sum  of 
$6,000  to  be  paid  to  him  by  said  Julia  B. 
Wagner,  and  of  the  assignment  to  be  made 
to  him  by  her,  as  administratrix,  of  a  certain 
Judgment  in  favor  of  said  Levi  P.  Wagn», 


and  against  Isaac  F.  Hunt,  Jacob  Hunt,  and 
others,  obtained  in  March,  1871,  in  the  court 
of  common  pleas  for  the  county  of  Oharles- 
ton,  S.  C  agreed  to  sell  and  convey  unto  the 
said  Julia  B.  Wagner  said  plantation  and 
property,  and  by  said  agreement  the  plaintiff 
JuUa  B.  Wagner  agreed  to  purchase  said 
^antation  and  personal  property,  and  to  pay 
therefor  the  consideration  above  mentioned. 
That  the  plaintiff  Julia  B.  Wagner  failed  to 
fulfill  the  terms  of  her  said  agreement  of - 
purchase,  and  this  defendant,  upon  her  de- 
fault in  paying  the  first  installment  of  said 
purchase  money,  instituted  suit  against  her 
in  the  supreme  court  of  New  York  to  enforce 
performance  thereof,  and  obtained  Judgmoit 
against  her  in  the  supreme  court  oC  New 
York  on  the  20th  day  of  September,  1877,  for 
the  sum  of  $2,398.06,  which  debt  has  never 
been  paid.  That  said  plaintiff  had  also  fail- 
ed to  assign  the  Judgment  recovered  by  Levi 
P.  Wagner  against  Hunt  Bros.,  according  to 
the  terms  of  her  said  agreement,  and,  on  the 
contrary,  attempted  to  assign  the  same  to 
one  Harris  H.  Beecher,  who,  as  assignee 
therefor,  attempted  to  revive  and  enforce  the 
same  for  the  benefit  of  himself,  and  in  c<^- 
lusion  with  the  said  Julia  B.  Wagner,  where- 
upon the  defendant  instituted  suit  against 
the  said  Julia  B.  Wagner  and  the  said  Harris 
H.  Beecher  in  the  supreme  court  of  New 
York  on  the  24th  day  of  December,  A.  D. 
1881,  to  enjoin  the  defendants  from  collect- 
ing said  Judgment  and  from  assigning  the 
same,  and  from  farther  prosecuting  any  ac- 
tion thereon,  and  to  require  said  defendant 
to  assign  said  Judgment  to  this  defendant 
Thereupon  the  action  so  instituted  by  said 
Beecher  was  discontinued.  That  thereafter, 
to  wit,  on  or  about  the  8th  day  of  October, 
A.  D.  1883,  defendant,  at  the  solicitation  of 
plaintiff  Julia  B.  Wagner  and  her  friends, 
and  in  consideration  of  the  assignment  by 
her  of  said  Judgment,  and  of  the  execution 
by  her  of  a  full  and  general  release  of  claim 
and  demands  whatsoever  against  the  defend- 
ant, satisfied  upon  the  record  the  Judgment 
in  the  supreme  court  of  New  Ywk  for  $2,898, 
which  the  defendant  had  obtained  against 
Julia  B.  Wagner,  and  thereupon  the  said  Ju- 
Ua B.  Wagner,  under  her  hand  and  seal,  exe- 
cuted and  delivered  to  this  defendant  her 
general  release,  whereby  she  did,  for  self  and 
her  heirs,  executors,  and  administrators,  re- 
mise, release,  and  forever  discharge  the  said 
Joshua  O.  Sanders,  his  heirs,  executors  and 
administrators,  of  and  from  all  manner  of 
acti<m  and  actions,  cause  and  causes  of  ac^ 
tion,  suit  debts,  dues,  sums  of  money,  ac- 
counts, reckonings,  agreements,  promises,  va- 
riances, trespasses,  damages.  Judgments,  ex- 
tents, executions,  daim  and  demands,  what- 
soever, in  law  or  in  equity,  which  agaiiist 
him,  the  said  Joshua  C  Sanders,  she  had, 
now  have,  or  which  she,  or  her  heirs,  execn* 
tors,  or  administrators,  hereafter  can,  shall, 
or  may  have,  upon  or  by  reason  of  any  mat- 
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ter«  causes  or  thing  -whataoerer,  from  the  b^ 
sinning  of  the  world  to  the  date  of  said  re- 
lease, and  particularly  from  fmj  and  all 
claims  arising  and  growing  oot  of  a  certain 
contract  made  between  said  Joshua  CS.  San- 
ders and  herself,  dated  December  24,  187% 
relative  to  the  purchase  of  the  right,  title, 
and  interest  of  the  said  Joshua  O.  Sanders  In 
and  to  a  certain  plantation  known  as  'Bay 
View,'  in  the  state  of  South  Oarolina;  and 
said  JuUa  SL  Wagner  did  therein  farthor  de- 
clare that  she  did  th^eby  release  and  dis- 
charge all  claims  she  may  have  acquired  in 
and  to  said  plantation,  stock,  etc.,  under  and 
by  virtue  of  said  contract**  He  also  pleaded 
the  statute  of  Umltations. 

It  may  be  well  to  mentlcm  here  that  np<m 
the  former  appeal  in  this  case  (49  S.  O.  192, 
27  S.  B.  0^  the  supreme  court  held  that  the 
complaint  "contains  but  one  cause  of  action, 
—the  delict  or  wrong  of  the  surviving  partr 
ner  in  refusing  to  account  to  the  representa- 
tives of  a  deceased  partner  for  the  partner- 
ship assets.  •  •  •  The  ultimate  rights  of 
all  the  parties  depend  upon  the  partnership 
accounting  which  Is  sought  herein." 

The  findings  by  the  circuit  judge  are  as  fol- 
lows: "From  the  testimony  as  reported  by 
the  master  I  find  that  the  allegations  of  co- 
partnership in  the  planting  of  Doe  Hall  or 
Bay  View  plantation  between  defendant 
Joshua  O.  Sanders  and  deceased.  Dr.  Levi  P. 
Wagner,  in  the  lifetime  of  the  latter,  is  not 
sustained  by  a  prepcmderance  of  evidence. 
I  find  that  the  relation  of  partnership  did  not 
exist  either  in  the  purchase  of  the  Doe  Hall 
or  Bay  View  plantation,  and  personal  proper- 
ty thereon,  or  in  the  planting  business  which 
was  then  carried  on  by  Dr.  Wagner,  and  that 
no  trust  was  created  as  to  said  plantation  or 
property,  constituting  Joshua  O.  Sanders  as 
trustee  tibiereof  for  the  estate  of  Dr.  Levi  P. 
Wagner,  or  for  his  heirs  or  distributees  at 
law,  the  plalntlfFs  in  the  action.  I  am  satis- 
fled  from  the  evidence  that  Doe  Hall  or  Bay 
View  plantation,  and  personal  property  there- 
on, was  not  purchased  with  money  of  Dr. 
Jj&vl  P.  Wagner,  or  paid  for  by  him  with  his 
own  money;  that  the  plantatlcm  and  person- 
al property  was  not  purchased  by  the  de- 
fendant Joshua  O.  Sanders  with  the  money  of 
Dr.  Levi  P.  Wagner,  or  for  the  benefit  of  a 
copartnership  between  Joshua  G.  Sanders 
and  Dr.  Levi  P.  Wagner;  that  Joshua  Ol 
Sanders  was  not  the  surviving  copartner  of 
the  said  alleged  copartnership;  and  so  I  find 
as  a  matter  of  fact  In  my  judgment  the 
preponderance  of  the  proof  shows  that  Joshua 
O.  Sanders  purchased  Doe  HaU  plantation, 
and  personal  property  thereon,  with  his  own 
money,  and  that  the  title  thereto  was  taken 
in  his  name*  and  held  by  him  for  his  own  use, 
and  that  the  arrangement  between  Joshua 
O.  Sanders  for  the  planting  and  other  busi- 
ness conducted  upon  the  Doe  Hall  or  Bay 
View  plantation  by  Dr.  Levi  P.  Wagner  was 
that  of  a  debtor  and  creditor,  by  which  San* 


den  made  advances  or  loans  of  money  to 
Dr.  Wagner  for  the  expenses  of  the  business, 
upon  the  understanding  that  these  sums  ad- 
vanced were  to  be  repaid  to  him  by  Dr.  Wag- 
ner, and  after  the  expenses  of  the  planting 
were  deducted  from  the  proceeds  of  the  sale 
of  the  crops,  sawmUl,  etc,  the  remains  and 
proceeds  of  the  business  were  to  be  equally 
divided;  Sanders  receiving  one-half  of  the 
net  proceeds  as  compensation  for  his  making 
said  advances.  It  follows,  as  a  matter  of 
law,  that  plaintiffs  are  not  entitled  to  an  mi- 
divided  moiety  or  to  any  share  of  or  interest 
in  the  Doe  Hall  or  Bay  Ylew  plantation,  as 
claimed  in  the  complaint  nor  entitled  In  law 
to  have  an  accounting  from  Joshua  O.  San- 
ders as  surviving  copartner,  or  as  trustee  of 
said  plantation,  or  of  the  personal  property 
thereon.**  The  decretal  part  of  his  order  Is 
as  follows:  "It  is  therefore  ordered,  ad- 
Judged  and  decreed  that  the  injunction  here- 
tofore ordered,  which  enjoined  defendants 
Horace  G.  L^and  and  J.  B.  Morrison  from 
paying  to  Joshua  O.  Sanders  or  to  any  other 
person  the  amount  remaining  due  on  or  after 
the  22d  of  January,  1895,  upon  the  bond  and 
mortgage,  be,  and  the  same  is  hereby,  dis- 
solved, and  that  defendant  Joshua  O.  San- 
ders have  Judgment  for  the  amount  of  the 
said  debt  as  may  be  ascertained  by  the  mas- 
ter; that  to  this  end  it  may  be  referred  to 
Master  O.  H.  Sass,  to  ascertain  and  report 
the  amount  due  upcm  the  bond  of  Horace  G. 
Leland  to  Joshua  G.  Sanders,  and  that  said 
Joshua  G.  Sanders  have  execution  for  the 
same  against  defendants  Horace  G.  Leland 
and  J.  B.  Morrison,  and  for  his  costs  In  this 
action  against  the  plaintiffs;  said  costs  to 
be  taxed  by  the  <derk  of  this  court" 

The  plaintiffs  appealed  upon  several  excep- 
tions, but  it  will  not  be  necessary  to  consider 
them  separately,  as  the  appellants*  attorney 
contends  that  the  only  issue  raised  by  the 
exceptions  is  whether  a  partnership  existed 
between  Dr.  Levi  P.  Wagner  and  the  defend- 
ant Joshua  G.  Sanders,  as  alleged  in  the  com- 
plaint We  proceed  to  consider  whether 
there  was  error  on  the  part  of  the  circuit 
Judge  in  his  finding  that  such  partnership 
did  not  exist  The  appellants'  attorney.  In 
his  argument  submits  that  the  copartnership 
Is  shown  by  the  following  evidence:  **(1) 
By  the  oral  testimony  of  plaintiff  Mrs.  J.  B. 
S.  Wagner  as  to  declarations  and  admissions 
to  her  by  the  defendant  Joshua  G  Sanders. 
(2)  By  the  articles  of  copartnership  between 
one  Inwood,  Sanders,  and  Wagn^  January, 
1866,  and  assignment  of  interest  and  dissolu- 
tion of  such  copartnership  SOth  April,  1866, 
and  memorandum  of  new  copartnership  be- 
tween Sanders  and  Wagner  aoth  April,  188Q, 
which  is  the  basis  of  the  copartnership  now 
sued  on."  All  of  these  articles  are  signed  by 
the  defendant  Joshua  G.  Sanders.  "(3)  That 
this  copartnership  begun  as  to  Tibwin  plan- 
tation, was  continued  as  to  Doe  Hall  planta- 
tion by  the  admissions  of  Joshua  G.  San- 
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den,  by  testimony  of  Mrs.  Julia  B.  Wagner, 
plaintiff,  and  confirmed  by  the  letters  of  de- 
fendant Joshua  0.  Sanders,  before  the  pms 
chase  of  Doe  Hall  plantation.  (4)  This  co> 
partnership  was  confirmed  and  recogniased  al- 
so by  the  letters  of  Joshua  0.  Sanders;  ahKH 
after  the  purchase  of  Doe  Hall«  in  1868.  (5) 
This  copartnership  is  confirmed  by  the  evi- 
dence of  the  payment  of  part  of  the  purchase 
money  by  Levi  P.  Wagner.  (6)  This  copart- 
nership is  confirmed  by  the  evidence  of 
Joshua  0.  Sanders  dealipg  with  the  title  to 
Doe  Hall  previous  to  the  death  of  Levi  P. 
Wagner.  (7)  Confirmed  again  by  the  at- 
tempted settlement  in  1872,  after  the  death 
of  Levi  P.  Wagner,  by  Joshua  O.  Sanders 
with  plaintiff  Julia  B.  S.  Wagner,  widow  of 
Levi  P.  Wagner.  (8)  This  copartnership  Is 
again  confirmed  by  the  evidence  of  release 
and  settlement  by  Mrs.  Julia  B.  Wagner  and 
Joshua  C.  Sanders,  in  1863." 

On  the  23th  of  January,  186&,  an  agreement 
was  entered  into  between  Benjamin  P.  Col- 
burn,  li.  P.  Wagner,  and  Henry  0.  Inwood. 
the  preamble  of  which  was  as  follows; 
"Whereas,  Henry  0.  Inwood  and  Levi  P. 
Wagner  hr.ve  this  day  leased  from  Benjamin 
P.  Colbum  his  sea  island  cotton  plantation, 
in  3t  James  Sintee  parish,  containing  1,600 
acres,  mo?e  or  less,  for  the  sum  of  $1,500  per 
annum,  payable  at  such  times  and  on  such 
conditions  as  in  the  instrument  of  lease  this 
day  ext*cuteC  b«?tween  the  parties  will  more 
fully  appear;  and  whereas.  It  is  agreed  be- 
tween said  parties  that  the  said  lessees  shall 
have  the  right  to  become  the  purchasers  of 
the  said  property  at  any  time  before  the  first 
of  June  next,  inclusive,  of  their  intention  to 
do  which  they  are  to  give  the  lessor  due  no- 
tice." On  the  80th  of  January,  1868,  the  fol- 
lowing agreement  was  signed  by  the  parties 
therein  named:  "Articles  of  agreement  made 
and  entered  into  this  SOth  day  of  January, 
in  the  year  1866,  between  Joshua  C.  Sanders^ 
of  the  city,  county,  and  state  of  New  York, 
Levi  P.  Wagner,  of  the  same  state,  and  Hen- 
ry C.  Inwood,  of  the  city  of  Charleston,  in 
the  state  of  South  Carolina,  as  follows:  The 
said  parties  above  named  have  agreed,  and 
by  these  presents  do  agree,  to  become  co- 
partners in  the  renting  or  purchasing  and 
cultivating  of  the  plantation  known  as  the 
'Colbum  Plantation,'  situated  on  or  near 
Buirs  Bay,  in  the  state  of  South  Carolina, 
belonging  to  a  Colbum,  of  said  state,  and  the 
agreement  entered  into  between  said  Colbum 
and  Henry  Inwood,  whereby  said  Colbum 
has  agreed  to  rent  said  plantation  to  said  In- 
wood for  the  term  of  three  years,  with  the 
privilege  to  said  Inwood  of  purchasing  thib 
same  within  one  year  as  per  the  terms  and 
conditions  in  said  agreement  set  forth,  was 
made  for  the  mutual  and  equal  benefit  of  the 
said  parties  hereto,  and  by  these  presents 
said  agreement  is  made  a  part  of  the  proper- 
ty of  said  copartnership.  It  is  further  agreed 
between  the  parties  that  the  business  ef  the 


firm  or  copartnership  shall  be  conducted  In 
the  name  of  said  Levi  P.  Wagner,  and  shall 
continue  from  the  date  hereof  for  and  during 
the  term  mentioned  in  said  lease,  or  until 
dissolved  by  mutual  consent  It  is  furthar 
mutually  agreed  between  the  parties  hereto 
that  they  will  at  once  enter  upon  the  cultl- 
vation  of  said  plantation,  in  the  raising  of 
cotton,  com,  or  other  products,  and  continue 
the  same  during  the  continuance  of  this  co- 
partnersliip;  and  each  party  hereby  agrees 
to  contribute  and  pay  one-third  of  the  rental 
of  said  plantation,  according  to  the  terms  in 
said  lease  specified,  and  one-third  of  all  the 
expenses  required  and  necessary  in  the  cul- 
tivation of  said  plantation  as  the  same  may 
be  required  from  time  to  time.  The  said 
Levi  P.  Wagner  hereby  agrees  to  and  with 
each  of  the  other  parties  hereto  that  he  will 
at  times  during  the  continuance  of  this  co- 
partnership devote  from  the  date  hereof  his 
whole  time,  services,  and  attention  in  con- 
ducting to  the  best  of  his  skill  and  ability 
the  cultivation  of  said  plantations,  and  all 
afTairs  pertaining  to  the  same;  that  he  wlU 
keep  at  all  times  Just  and  true  bo(^  or  books 
of  account,  setting  forth  all  moneys  received 
and  paid  out  by  him  in  or  about  the  business, 
and  pertaining  to  the  same,  which  book  or 
books  of  account  shall  at  all  times  be  open 
to- inspection  of  either  of  the  other  parties 
without  hindrance;  and  for  srich  services  so 
rendered  the  said  Levi  P.  Wagner  shall  be 
entitled  to  receive  from  and  to  be  paid  by 
said  firm,  for  each  and  evory  month  of  such 
service  rendered,  dating  from  the  10th  day 
of  January,  1866^  the  sum  of  flOO,  and  such 
salary  shall  be  a  part  of  the  costs  and  exr 
penses  of  conducting  said  business.  It  is 
further  agreed  between  the  parties  that  the 
product  of  said  plantation,  as  well  as  all  im- 
plements, horses,  or  mules  procured  for  the 
same,  shall  be  the  prc^erty  of  said  copart- 
nerslijp,  and  all  the  receipts  arising  from  the 
sale  of  the  whole  or  any  portion  thereof  shall 
be  equally  divided  between  the  parties,  share 
and  share  alike,  aU  expenses  being  first  paid; 
and  such  provision  shall  be  made  as  often 
as  there  are  any  moneys  thus  received  to  be 
divided,  and  may  be  desired  by  any  of  the 
parties  hereto.  It  is  further  agreed  by  and 
between  the  parties  to  these  presents  that, 
should  they  agree  to  purchase  said  planta- 
tion according  to  the  terms  and  ccmditicms  of 
the  agreement  with  Colbum,  then  each  shall 
and  will  pay  and  contribute  towards  such 
purchase  one-third  of  the  money  required  to 
effect  the  same,  and  thereupon  each  party 
shall  have  an  equal  interest  therein,  and  be 
the  owner  of  one-third  thereof.  It  is  far- 
ther agreed  by  and  between  the  parties  to 
these  presents  that  neither  party  shall  enter 
into  any  bond,  note,  or  other  obligation  for 
and  on  account  of  said  copartnership  with- 
out the  consent  of  the  other  parties  first  had 
and  obtained,  except  said  Wagner  shall  have 
the  right  to  contract  for  all  labor  which  he 
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may  deem  necessary  to  conduct  snch  cnltlva- 
tion  both  economically  and  pn^tably  with- 
out such  consent" 

Thereafter  and  at  the  time  mentioned  the 
following  agreement  was  .entered  into: 
"Whereas,  an  Indenture  of  lease  was  made 
and  entered  into  on  the  first  day  of  February, 
IdOS,  between  Benjamin  P.  Oolbum,  of  the 
city  of  Charleston  and  the  state  of  South 
Carolina,  and  Henry  P.  Inwood  and  Levi  P. 
Wagner,  lessees,  wherein  was  leased  unto 
said  Inwood  and  Wagner  the  plantation  be- 
longing to  said  Colburn,  situated  In  the  parish 
of  St  James  Santee,  In  said  state  of  South 
Carolina,  containing  about  1,500  acres,  for 
the  term  of  one  year,  at  the  yearly  rental  of 
$1,500,  with  the  privilege  to  said  lessees  of 
two  additional  years  at  the  same  rent;  and 
whereas,  it  was  agreed  by  and  between  said 
Henry  C.  Inwood  and  Levi  P.  Wagner  and 
Joshua  0.  Sanders  to  undertake  the  cultiva- 
tion of  said  plantation,  whereby  It  was  agreed 
that  each  should  bear  mutual  and  equal  ex- 
penses of  conducting  the  same,  and  each  to 
share  equal  profit  or  loss;  and  whereas,  said 
Henry  C  Inwood  and  Levi  P.  Wagner  under 
existing  circumstances  find  themselves  unable 
to  fulfill  their  part  of  the  said  agreem^it  vdth 
the  said  Sanders  in  furnishing  their  respective 
portions  of  money  requisite  to  carry  on  said 
plantation,  and  such  moneys  are  furnished 
by  said  Sanders,  and  are  being  so  furnished! 
Now,  therefore,  In  consideration  of  the  prem- 
ises, and  of  one  dollar  to  each  paid  by  the  said 
Joshua  0.  Sanders,  we,  the  said  Henry  C, 
Inwood  and  Levi  P.  Wagner,  do  hereby,  eadi 
for  himself,  set  over  and  assign  unto  said 
Joshua  O.  Sanders  the  said  indenture  of  lease 
from  said  Benjamin  P.  Colburn,  and  all  our 
rights,  title,  and  Interest  therein,  together 
with  an  agreement  made  with  the  said  Col- 
hum,  providing  for  the  sale  of  said  planta- 
tion to  said  Inwood  and  Wagner,  a  copy  of 
which  said  agreement  is  hereto  annexed. 
And  we,  the  said  Henry  C.  Inwood  and  Levi 
P.  Wagner,  do  hereby  renounce  to  the  said 
Sanders  our  contract  or  agreement  of  copart- 
nership made  the  30th  day  of  January,  1806, 
and  do  hereby  consent  that  said  copartnership 
be  dissolved.  Witness  our  hands  and  seals 
this  30th  day  of  AprU,  1866.  Levi  P.  Wag- 
ner.   [L.  S.]    Henry  C.  Inwood    [L.  S.]" 

On  the  same  day  the  following  Instrument 
of  writing  was  executed  by  Joshua  C.  Sanders: 
"Whereas*  Levi  P.  Wagner  has  this  day  as- 
signed to  me  the  lease  and  agreement  to  sell 
the  plantation  known  as  Tibwln  Plantation,' 
made  by  Benjamin  P.  Colburn,  together  with 
a  consent  for  the  dissolution  of  the  copartner- 
ship between  us  and  Henry  0.  Inwood:  There- 
fore, be  It  known  that  I  accept  said  assign- 
ment and  consent,  with  the  express  under- 
standing that,  if  the  same  Is  also  signed  and 
executed  by  said  Henry  Inwood,  that  then 
the  Interest  of  said  Wagner  in  said  lease  and 
agreement  and  plantation  shall  be  equal  be- 
tween us,  forming  a  new  copartnership  be- 


tween said  Wagner  and  myself,  each  bearing 
half  expense  and  receiving  or  sufff^rlng  equal 
profits  or  loss.  Joshua  CL  Sanders.*'  Dated 
dOth  April,  1866. 

In  the  letter  of  Joshua  CL  Sanders  to  Dr.  U 
P.  Wagner,  dated  7th  August,  1866,  he  says: 
**l  have  not  heard  from  Colbum*s  order  yet 
I  am  Inclined  to  think  the  deed  better  be  made 
to  me  only,  as  the  arrangement  between  yoo 
and  Inwood  is  so  general  In  Its  nature  that 
I  am  inclined  to  think  he  could  dalm  an  equal 
interest  with  you  In  the  whole  concern  as 
partner,— both  crop  and  plantation.  So  to  be 
safe,  you  better  consider  It  as  belonging  sole- 
ly to  me,  unless  you  can  secure  a  rdease  from 
him  of  any  Interest  or  claim.  I  have*  you 
know,  both  release  and  assignment  of  con- 
tract; and.  If  deeded  to  me,  I  will  execute 
such  papers  as  will  secure  to  you  your  half, 
which  you  can  hold.  I  hope  your  expecta- 
tions may  be  realized.  From  your  account 
the  prospects  certainly  look  very  encouraging. 
I  would  very  much  like  to  look  upon  your 
fields  as  they  are  In  their  present  gorgeous 
costume.  I  suppose  you  can  verily  say  to 
your  eyes,  'Not  Solomon  in  all  his  glory  was 
arrayed  like  one  of  these.' "  The  postscript 
to  the  letter  of  Joshua  C.  Sanders  to  Dr.  Wag- 
ner, dated  28th  July,  1866^  is  as  follows:  "P. 
S.  I  have  received  no  U.  S.  bonds  for  you. 
but  I  am  bound  to  carry  you  through,  whether 
you  are  able  to  furnish  any  more  means  your- 
self or  not  and  your  half  shall  be  secured  to 
you.  You  need  not  fear  that  Inwood  I 
consider  out  of  the  question  In  the  planta- 
tion." In  the  letter  written  by  Joshua  C. 
Sanders  to  Dr.  Wagner  on  the  20th  of  Jan- 
uary, 1868,  he  says:  "In  the  meantime  we 
will  abandon  Tibwin,  trying  to  get  off  by  first 
of  February  if  I  can.  If  they  will  persist  in 
trying  to  crowd  us  off.  They  threaten  to  do 
so,  and  I  think  they  will.  So  much  the  better. 
Let  them  do  so.  We  shall  stand  better  on  the 
trial.  If  they  have  sought  forcible  remedy, 
the  court  would  be  most  likely  to  say,  *Let 
them  be  satisfied  with  that;'  so  we  conclude 
not  to  resist  Hussy,  but  let  him  go  on,  and 
we  suffer  him  to  displace  us,  not  resisting 
in  any  way  whatever.  Then  we  will  quietly 
vdthdraw,  leaving  It  to  him  and  his  disinfect- 
ed negroes,  as  you  call  them,  to  occupy.  Then 
what  shall  we  do,  and  where  go?  That  Is  the 
question.  If  you  are  still  disposed  to  contin- 
ue, I  acquiesce,  and  will  try  once  more.  My 
Idea  Is  we  better.  If  we  can,  come  down  on  one 
of  the  Islands,  and  leave  that  district  all  to- 
gether. I  have  been  making  inquiries,  but 
have  not  settled  upon  anything  yet  If  yon 
can't  do  anything  better,  had  you  not  better 
move  Julia  and  the  children  down  to  Mt 
Pleasant  and  try  a  rice  plantatlont  There 
seems  enough  rice  plantations  to  be  had. 
What  I  would  like  is,  whether  rice  or  cottXHU 
that  we  rent  with  privilege  of  buying  at  a 
given  price.  Did  you  see  anything  that  would 
suit?  If  we  could  find  one  who  could  move 
everything  right  to^  It  would  be  the  sort    Per- 
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Haps  we  better  take  Alstou's  on  such  terms 
this  year.  We  will  determine  on  my  return.** 
In  the  letter  of  Sanders  to  Dr.  Wagner  on 
the  6th  of  February,  1868,  he  says:  "The  Al- 
ston plantation  was  struck  down  to-day  at 
$2,265,--the  amount  of  the  bond  and  mortgage 
I  executed  and  left  with  Gen.  Simons  to  be 
delivered  on  ascertaining  that  title  is  right. 
Lockwood  is  to  make  out  abstract  and  de- 
liver Gen.  Simons,  and  he  is  to  review  it,  and. 
if  correct  then  the  bond  and  mortgage  is  to 
be  delivered.  Then  you  will  have  to  pay 
costs  payable  to  attorney  opposed  to  Alston; 
balance  to  Alston;  all  not  to  exceed  $8,000. 
While  I  think  we  could  have  done  better, 
yet  it  is  cheap  and  we  can  make  It  pay,  Provi- 
dence permitting."  There  are  numerous  oth- 
er letters  containing  expressions  indicating 
that  a  partnership  existed  both  as  to  Tibwin 
and  Doe  Hall  plantations  between  Sanders 
and  Dr.  Wagner.  Sanders  testifies  that  Dr. 
Wagner  undertook  the  planting  of  Doe  ELall 
on  the  same  theory  as  Tibwin.  Again « he 
says:  "We  were  not  partners,  according  to 
my  sense  of  the  law  of  the  state  of  New 
York  and  the  ruling  of  its  highest  court,  but 
aimply  joint  ventures,  as  it  were.  Tlie  ar- 
rangement was  the  same  as  that  we  made 
at  the  Tibwin  plantation^  as  he  asked  me  to 
come  to  his  help.  I  did  so  with  the  agree- 
ment that  I  should  first  be  reimbursed  what- 
ever I  advanced,  and.  If  there  were  a  profit 
over  and  above  all  advances,  that  should  be 
divided  between  us."  (Italics  ours.)  At  an- 
other time  he  testifies  as  follows:  "Q.  You 
have  said  here  to-day  that  you  did  not  con- 
sult Dr.  Wagner  as  to  the  purchase  of  that 
plantation,  and  as  to  the  personal  property 
on  account  of  that  plantation.  Is  that  true? 
4.  Not  on  account  of  that  plantation.  We 
talked  of  it.  We  talked  of  my  purchasing 
the  plantation,  and  he  to  go  (Hi  with  It  on 
the  same  terms  he  had  been  working  Tibwin; 
and,  I  should  say,  Tibwin  and  Doe  Hall,  and 
lie  spoke  of  the  Alston  place  as  being  desira- 
ble. I  discouraged  him  somewhat,  and 
thought  better  to  go  elsewhere.  At  the  time 
of  the  sale,  at  the  auction,  he  was  not  there 
present,  and  I,  at  my  own  motion,  made  the 
purchase."  This  testimony,  aided  by  numer- 
ous other  f^(:ts  and  circumstances,  among 
which  may  be  mentioned  that  Joshua  O.  San- 
ders did  not  at  any  time  contend  that  the 
rental  value  of  Doe  Hall  was  to  be  taken  into 
consideration  in  the  division  of  the  profits, 
satisfies  us  that  there  was  a  copartnership  be- 
tween Dr.  Wagner  and  Joshua  GL  Sanders,  and 
that  Doe  Hall  plantation  was  part  of  the  part- 
nership property. 

This  finding,  however,  does  not  show  that 
the  appellants  are  entitled  to  relief.  In  his 
decree  the  circuit  judge  says  that  the  de- 
fendant Sanders  also  pleaded  the  statute 
of  limitations  and  Uiches.  It  may  be  argued 
that  the  decree  of  the  circuit  court  cannot 
be  supported  on  these  grounds,  as  the  re- 
spondents' attorneys  did  not  give  notice  that 


they  would  ask  that  the  decree  be  afOrmed 
on  these  additional  grounds.  Conceding  tills 
to  be  correct  as  to  the  statute  of  limitations^ 
and  conceding  farther  that  the  statute  of 
limitations  is  inapplicable  as  a  bar  to  an 
action  seeking  equitable  relief,  the  plaintiff 
may  nevertheless  be  estopped  by  laches.  It 
is  true  that  laches  is  not  formally  set  up  as 
a  defense,  but  this  is  not  necessary.  In  12 
Bnc.  PL  &  Prac.  p.  829,  it  is  said:  "Ae- 
cording  to  what  is  considered  the  better 
practice,  the  defense  of  laches  is  one  of 
which  it  is  not  necessary  to  take  advan- 
tage of  by  the  pleadings.  If  the  case  as  it 
appears  at  the  hearing  is  liable  to  such  an 
objection,  the  court  may,  and  usually  wiU, 
remain  passive  and  refuse  relief  or  decline 
to  entertain  the  suit"  In  a  note  on  page 
830,  under  the  head  of  "Court's  Own  Mo- 
tion," we  find  the  following:  ''While  the 
defense  of  laches  need  not  be  specially  plead- 
ed by  the  defendant,  still,  when  not  pleaded, 
unless  It  clearly  and  satisfactorily  appears  in 
the  court  from  the  evidence  that  there  has 
been  an  unreasonable  delay  in  prosecuting 
the  suit,  the  court,  on  its  own  motion,  should 
not  rest  its  decision  on  that  gn^ound.  Hager- 
man  v.  Bates  (Colo.  Sup.,  1897)  49  Pac.  139," 
—thus  recognizing  the  power  of  the  court,  in 
a  proper  case,  to  raise  such  objection.  In 
accordance  with  this  doctrine  the  supreme 
court,  of  its  own  motion,  in  the  case  of 
Blackwell  v.  Ryan,  21  S.  O.  112,  raised  the 
question  of  laches,  and  affirmed  the  judg- 
ment of  the  circuit  court  dismissing  the 
complaint  The  principles  as  to  laches  are 
well  stated  by  his  honor  Acting  Associate 
Justice  Benet  in  Babb  v.  Sullivan,  43  8.  C. 
436,  21  S.  B.  277,  as  follows:  "It  is  con- 
fessedly impossible  to  adopt  a  general  rule, 
and  fix  a  definite  length  of  delay  which  shall 
justify  a  court  of  equity  In  refusing  relief 
on  the  ground  of  laches.  Each  case  must  be 
governed  by  its  own  facts,  and  courts  of 
equity  must  be  trusted  to  exercise  a  salutary 
discretion.  As  we  understand  the  doctrine 
of  estoppel  by  laches,  the  facts  in  this  case 
would  justify  us  in  holding  that  even  a 
shorter  delay  than  nine  years  and  six 
months,  inexcusable  or  unexplained,  would 
have  furnished  the  circuit  court  with  sufil- 
cient  grounds  for  refusing  the  order  moved 
for.  Delay  is  not  the  sole  factor  that  con- 
stitutes laches.  If  it  were  so,  some  period 
fixed  by  statute  or  by  the  commcm  law  of 
the  courts  would  afford  a  safe  and  unvary- 
ing rule.  Laches  connotes  not  only  undue 
lapse,— lapse  of  time,— but  also  negligence, 
and  opportunity  to  have  acted  sooner;  and 
all  three  factors  must  be  satisfactorily 
shown  before  the  bar  in  equity  is  complete. 
Other  factors  of  lesser  importance  some- 
times demand  consideration,  such  as  the  na- 
ture of  the  property  involved,  of  the  sub- 
ject-matter of  the  suit,  or  the  like.  As  a 
definition  of  'laches,'  however.  It  is  sufiicient- 
ly  correct  to  say  that  it  is  the  neglecting  or 
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the  omitting  to  do  what  in  law  ahotild  haye 
been  done,  and  this  for  an  unreasonable  and 
unexplained  length  of  time,  and  in  circum- 
stances which  afforded  opportunity  for  dili- 
gence. This  definition  will  be  found  ade- 
quate as  a  test  to  be  applied  to  the  vast  ma- 
jority of  cases.  The  doctrine  embraced  in  it 
is  in  accordance  with  the  princii^es  and  the 
practice  of  courts  of  equity,  which  hare 
from  the  beginning  held  themselves  ready 
to  aid  suitors  who  come  in  good  conscience, 
good  faith,  and  with  diligence;  and  fr<Kn  the 
beginning  they  haye  discountenanced  stale 
demands,  and  refused  relief  from  the  effect 
of  negligence  and  inexcusable  delay.  We 
have  seen,  from  the  very  nature  of  equity 
Jurisdiction,  and  the  principles  that  guide 
and  control  its  exercise,  that  it  is  impracti- 
cable, if  not  impossible,  to  fix  a  definite  pe- 
riod of  time  as  a  bar  or  limitation  to  suits 
in  equity:  that  lapse  of  time  is  not  the  only 
test  of  staleness;  that  it  needs  to  be  con- 
joined with  negligence  or  inattention,  and 
with  opportunity  for  diligence  and  for  act- 
ing sooner.  For  it  is  the  essence  of  laches 
that  the  party  charged  with  it  should  have 
had  either  actual  knowledge,  or  such  notice 
as  would  have  put  him  on  inquiry.  It  is 
manifest,  therefore,  that  the  period  of  time 
which  shall  be  a  bar  in  equity  must  needs 
vary  with  the  varying  circumstances  in  the 
different  cases."  In  the  case  under  consid- 
eration the  testimony  shows  that  Dr.  Wag- 
ner died  in  1872.  Letters  of  adminl8tratl6n 
on  his  estate  were  issued  to  the  plaintiff 
Julia  B.  S.  Wagner  by  the  court  of  New 
Tork  in  1873.  Thereafter  there  were  trans- 
actions relative  to  this  property  between 
Julia  E.  S.  Wagner  and  Joshua  C.  Sanders, 
which  are  described  in  the  answer  of  J.  0. 
Sanders.  The  rights  of  third  parties  have 
become  involved  in  the  manner  hereinbe- 
fore mentioned.  In  1898,  when  Julia  E.  S. 
Wagner  was  examined  as  a  witness,  she  tes- 
tified that  the  ages  of  her  children  were  as 
follows:  Wm.  S.  Wagner,  about  39  years; 
Max  Wagner,  about  37  years;  and  Clement 
Wagner,  about  29  years.  Letters  of  admin- 
istration were  not  granted  in  this  state  until 
1805,  and  no  attempt  was  made  until  then 
to  call  Joshua  G.  Sanders  to  an  accounting 
and  settlement  of  the  partnership  affairs. 
While  the  facts  show  that  the  dealings  be- 
tween Dr.  Wagner  and  J.  0.  Sanders  consti- 
tuted, in  law,  a  partnership,  Sanders  testi- 
fied that  he  did  not  so  regard  it;  nor  did 
any  of  the  plaintiffs  seem  to  have  taken  this 
view  of  the  transaction  until  recent  years. 
No  fraud  is  alleged  in  the  complaint  We 
fail  to  discover  any  good  reasons  why  the 
plaintiff,  by  the  exercise  of  due  diligence, 
might  not  have  instituted  proceedings  for 
the  equitable  relief  many  years  ago.  Un- 
der these  circumstances,  this  court  feels 
bound,  by  reason  of  laches  on  the  i»art  of 
the  plaintiff,  to  dismiss  the  appeal. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  aflELrmed. 
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WILLS  *  WTTN^S— LSQATBB  —  TRANSACTION 
WITH  DDCBASED  PERSON  —  UNDUE  INFLU- 
ENCE —  MATTERS  CONSIDERED  —  INSTRUC- 
TIONS. 

L  Under  Code,  f  590,  diaqualifying  parties 
and  those  interested  in  the  result  of  the  snit 
from  testifying  against  the  representative  of  a 
deceased  person  concerning  any  personal  com- 
munication or  transaction  between  the  witness 
and  deceased,  on  an  issue  as  to  whether  a 
certain  script  was  a  will,  a  legatee  therein, 
who  was  also  named  as  legatee  in  a  former 
will  of  deceased,  is  competent  to  testify,  in  the 
absence  of  proof  that  the  legacy  in  such  for- 
mer will  was  larger  than  that  given  in  the 
script  in  issue,'  as  witnesses  are  disqualified 
only  when  they  testify  in  their  own  behalf. 

2,  In  an  action  to  t^  the  validity  of  a  paper 
as  a  decedent's  last  will,  the  court  charged 
that  the  Jury  had  nothing  to  do  with  the  fair- 
ness or  unfairness  of  the  diq;K>sition  of  de€»> 
dent's  property,  and  then,  immediately  after 
sav'ing  that  the  Jury  should  take  the  facts 
from  the  evidence,  and  apply  the  law  as  given 
by  the  court  to  them,  went  on  to  discuss  fully 
the  question  of  undue  influence,  and  its  bear- 
ing on  the  case,  but  nowlfere  in  oonnectidSi 
with  such  charge,  nor  until  the  doee  of  the 
instructions,  told  the  Jury  that  the  unequal  dis- 
tribution of  the  proper^  among  his  children 
might  be  considered,  in  connection  with  the 
other  facts  and  circumstances,  to  show  undue 
influence.  Eeld  erroneous,  as  such  inequalities 
appearing  on  the  face  of  the  will  should  be 
considered. 

Appeal  ftom  superior  court,  Randolph  coun- 
ty:  Bryan,  Judge. 

Proceedings  by  B.  W.  Bingham  and  others 
against  Hal  M.  Worth  and  others  to  try  an 
issue  of  devlsavit  vel  non.  From  a  Judg- 
ment in  favor  of  the  propounders  and  an  or- 
der denying  a  new  trial,  the  caveators  ap- 
peal.   Reversed. 

Bynum  &  Bynum,  D.  L.  Russell,  and  Wat- 
son, Buxton  &  Watson,  for  appellants.  J.  T. 
Morehead  and  Long  &  Nicholson,  for  appel- 
lees. 


MONTGOMERY,  J.  The  first  exception  of 
the  appelhints  is  addressed  to  the  ruling  of 
his  honor  excluding  the  testimony  of  Mrs. 
Crocker,  one  of  their  witnesses.  She  was  the 
daughter-in-law  of  the  testator,  and  had  re- 
ceived a  legacy  of  ^2^000  under  the  script 
which  was  then  before  the  court  on  the  issue 
devlsavit  vel  non.  It  appeared  in  evidoice 
that  the  testator  had  made  another  will  in 
1891,  in  which  a  legacy  had  been  given  to 
the  witness;  but  the  amount  of  the  legacy 
was  not  stated,  and  there  was  no  evidence 
as  to  the  destruction  or  revocation  of  that 
will  by  the  testator.  The  appellants  insist 
that  the  witness  ought  not  to  have  been  ex- 
cluded under  section  590  of  the  Code^  be- 
cause she  was  not  testifying  in  her  own  be- 
half, but  against  her  interest,  and  therefore 
a  competent  witness.  Under  section  843  of 
the  Oode  of  Civil  Procedure,  no  party  to  tiie 
action  or  proceeding,  or  any  persons  who 
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had  aa  interest  which  might  be  affected  hy 
the  event  of  the  action  or  proceeding,  or  who 
eyer  had  an  interest,  were  allowed  to  be  ex- 
amined in  regard  to  any  transaction  <^  com- 
mnnicatlon  between  such  witness  and  a  per> 
son  at  the  time  of  such  examination  de- 
ceased, insane^  or  lunatic,  as  a  witness 
against  a  party  then  prosecuting  w  defend- 
ing the  action  as  executor,  administrator, 
heir  at  law,  *  •  •  when  such  examina- 
tion or  any  Judgment  or  determination  in 
such  action  could  in  any  manner  affect  the 
interest  of  such  witness,  or  the  interest  pre- 
yiously  owned  or  represented  by  him.  There 
was  a  proviso,  however,  which  allowed  the 
witness  to  be  examined  if  the  personal  repre- 
sentative, heir  at  law,  etc.,  testified  in  his 
own  behalf  in  regard  to  such  transaction  and 
communication.  It  seems  clear  to  us  that 
under  that  section  a  party  or  a  person  inter- 
ested in  the  event  of  the  suit  (except  under 
the  proviso)  was  prohibited  from  testifying 
either  for  or  against  himself  concerning  a 
transaction  with  a  deceased  person,  idiot,  or 
lunatic.  The  appellants  insist,  however,  that 
a  most  important  change  was  wrought  in 
section  343,  Ck>de  Giv.  Proc,  by  an  amend- 
ment thereto,  and  now  appearing  in  section 
690  of  the  Code,  by  which  such  a  witness  is 
excluded  only  when  he  is  offered  in  such  ac- 
tions or  proceedings  in  his  own  behalf.  The 
appellees  contend  that  the  witness  in  this 
case  was  properly  excluded— ^rst,  because 
the  witness  is  a  legatee  under  the  script  of 
1899  and  also  under  a  former  will,  and,  as 
no  proof  had  been  adduced  that  the  legacy 
in  the  former  will  was  smaller  than  in  the 
will  of  1899,  that  she  ought  to  be  excluded 
on  the  ground  of  being  interested  in  the 
event  of  the  action  and  to  her  advantage; 
and,  second,  that,  even  if  it  should  be  con- 
ceded that  she  might  have  been  allowed  to 
testify  against  her  interest,  if  it  had  ap- 
peared that  her  legacy  was  smaller  in  the 
will  of  1894  than  in  the  wiU  of  1899,  yet  un- 
der no  circumstances  could  she  be  allowed 
to  testify  against  the  other  defendants  (pro- 
pounders),  and  that  she  would  be  in  effect 
doing  so  if  allowed  to  testify  against  her 
own  interest  in  a  case  Uke  this.  The  appel- 
lees rely  in  support  of  their  position  mainly 
upon  the  case  of  Weinstein  v.  Patrick,  75  N. 
C.  344.  That  case  was  a  peculiar  one.  A 
fraudulent  grantee  in  a  deed  for  land,  who 
was  also  a  creditor  of  the  grantor  who  had 
died,  had  made  a  volimtary  deed  for  the  land 
to  the  wife  of  the  deceased  grantor,  with 
covenant  Of  warranty;  and  in  an  actl<m 
brought  by  creditors  against  the  witness  and 
his  grantee  to  compel  the  administrator  of 
the  deceased  debtor  and  original  grantor  to 
sell  the  land  for  the  payment  of  his  debts 
he  was  offered  by  the  plaintiffs  to  prove  the 
fraud  in  the  transaction.  This  court  said 
there  that,  while  it  might  be  permissible  for 
the  plaintiffs  to  examine  the  witness  to  tes- 
tify against  his  own  Interest  (connected  with 


the  covenant  of  warranty  In  his  deed  to  the 
other  defendant),  yet  in  doing  that  he  had 
testified  against  the  other  defendants,  which 
could  not  bo  allowed.  It  seems  to  us  that 
the  court  in  that  case,  when  it  declared  that 
the  witness  might  be  allowed  to  testify 
against  his  own  interest,  did  not  follow  the 
strict  letter  of  section  343  of  the  Oode  of 
Oivil  Procedure,  because  that  section  ex- 
cluded the  testimony  of  all  such  witnesses 
where  such  testlmcmy  could  in  any  manner 
(which  means,  we  think,  advantageously  or 
injuriously)  affect  the  interest  of  the  witness. 
But  the  main  reason  given  in  that  case  for 
the  exclusion  of  the  witness  was  because 
that,  although  a  defendant  in  form,  he  was  a 
plaintiff  in  substance;  that  his  interest  was 
identical  with  the  plaintiffs,— both  b^ng  cred- 
itors of  the  deceased,— and,  if  the  sale  of  the 
land  to  the  witness  should  be  declared  Toid 
as  to  creditors,  the  witness  would  get  his 
debt;  and  the  court  citing  the  case  of  Red- 
man V.  Redman,  70  N.  (3.  257,  treated  the 
defendant  as  a  plaintiff.  The  court  there 
stated  that  the  witness  in  his  deed  to  the 
land  to  the  other  codefendant  warranted  the 
title,  and  that  to  that  extent  he  was  interest- 
ed to  support  the  transaction  between  himself 
and  the  deceased,  but  on  which  side  his  In- 
t»*est  predominated  the  court  did  not  imow. 
They  said  in  conclusion:  ''But  under  all  the 
circumstances  we  do  not  think  that  he  was 
competent  to  speak  of  the  transactions  be- 
tween him  and  the  deceased."  It  will  be 
observed  that  the  court  in  that  case  did  not 
give  as  a  reason  for  the  exclusion  of  the 
witness  the  fact  that  they  could  not  tdl  on 
which  side  the  interest  of  the  witness  pre- 
dominated, but  they  put  it  up(A  the  particu- 
lar circumstances  of  that  case.  We  think 
that  the  rules,  laid  down  in  that  case  do  not 
apply  to  the  case  before  us.  A  very  satis- 
factory analysis  of  the  meaning  of  section 
600  of  the  Oode  is  found  in  the  case  of  Bunn 
V.  Todd,  opinion  by  Judge  Clark,  107  N.  0. 
260,  11  8.  B.  1018.  There  the  disqualifica- 
tions are  shown  to  extend  only  to  parties  to 
the  action,  persons  interested  in  the  event  of 
the  action,  persons  through  or  under  whom 
the  persons  in  the  first  two  classes  who  de- 
rive their  title  or  interest  when  they  are 
offered  to  testify  in  behalf  of  themselves,  or 
the  person  succeeding  to  their  title  or  int^v 
est  against  the  representative  of  a  deceased 
person,  or  a  committee  of  a  lunatic,  or  any 
one  deriving  his  title  or  interest  through 
them,  and  where  the  subject-matter  about 
which  they  offered  to  testify  is  a  personal 
transaction  or  communication  between  the 
witness  and  the  perscm  since  deceased  or 
lunatic.  And  there  is  an  exception  made  in 
the  rule  of  disqualificaticm  in  cases  where 
the  representative  of  the  deceased  or  of  a 
lunatic  introduces  evidence  concerning  the 
transaction.  Applying  that  analysis  to  the 
facts  of  this  case,  it  seems  clear  to  us  that 
the  witness  (Mrs.  (2rocker)  should  have  been 
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permitted  to  testify  if  the  legacy  in  the  for- 
mer will  did  not  disqualify  her.  We  think, 
for  it  to  have  had  that  effect,  it  was  neces- 
sary that  evidence  should  hare  been  adduced 
going  to  show  that  the  legacy  in  the  former 
will  was  larger  than  that  given  to  the  wit- 
ness in  the  script  of  1899,  and  that  was  not 
done.  As  we  have  seen,  under  section  343, 
Code  Civ.  Proc,  she  would  have  been  dis- 
qualified whether  her  testimony  was  to  be  in 
her  own  behalf  or  against  her;  and  that  rule, 
as  we  have  seen,  if  varied  in  the  case  of 
Weinstein  v.  Patrick,  supra,  was  only  under 
the  special  circumstances  of  that  particular 
case,  and  even  then  contrary  to  the  literal 
expressions  of  section  343,  Code  Civ.  Proc. 
But  under  section  590  of  the  Code  there  is 
nothing  to  prevent  a  witness  in  any  civil  ac- 
tion or  proceeding  to  testify  against  his  own 
interest,  even  if  in  doing  so  the  interest  of 
other  parties  to  the  suit  are  injuriously  af- 
fected. The  disqualification  is  when  they 
testify  in  their  own  behalf.  But  the  appel- 
lees contend  that  the  exceptions  made  by  the 
appellants  to  the  ruling  of  his  honor  reject- 
ing the  evidence  of  Mrs.  Crocker  were  insuf- 
ficiently stated.  In  answer  to  that  we  will 
say  that,  although  the  evidence  which  the 
appellants  sought  to  bring  out  by  the  ques- 
tions to  the  witness  was  not  specially  set 
out  in  the  assignments  of  error,  yet  we 
think  that  the  question  itself,  asked  by 
counsel  of  caveators  to  a  witness  interested 
under  the  will  of  1899,  suggests  with  suffi- 
cient certainty  the  meaning  and  materiality 
of  the  evidence  offered  and  rejected.  Watts 
V.  Warren,  108  N  C.  614,  13  S.  B.  232. 

The  witness  B.  W.  Bingham  doed  not 
stand  on  the  same  footing  with  Mrs.  Crock- 
er. The  testimony  offered  from  him  whs 
directly  in  his  own  behalf;  all  the  evidence 
going  to  show  that,  if  the  will  had  been  ex- 
ecuted by  the  testator  through  the  undue  in- 
fiuence  of  one  of  the  main  beneficiaries,  he 
would  have  taken,  as  representative  of  his 
deceased  mother,  or  as  legatee  under  a  for- 
mer will,  a  respectable  estate,  whereas  he 
got  nothing  under  the  will  of  1899. 

The  fifteenth  exception,  we  think,  should 
be  sustained.  In  his  charge  to  the  Jury  his 
honor  said:  "The  Jury  have  nothing  to  do 
with  the  fairness  or  unfairness  or  the  equity 
or  inequity  of  the  testamentary  disposition 
of  Dr.  Worth's  property.  The  only  question 
for  them  to  try  is  this:  Is  the  paper  writing, 
and  every  part  thereof,  the  last  will  and  tes- 
tament of  J.  M.  Worth?  and  your  answer  to 
the  question  must  be  'Tes'  or  'No.'  **  Then 
his  honor,  after  immediately  saying:  "The 
jury  are  to  take  the  law  in  this  case  from 
the  court  You  must  determine  the  facts  from 
the  evidence,  and  apply  the  law  as  given 
by  the  court  to  them  as  yon  find  them  to  be,** 


^went  on  to  discuss  fully  the  question  of  un- 
due influence,  and  its  bearings  on  the  case; 
but  he  nowhere,  in  connection  with  the  part 
of  his  charge  above  quoted,  told  the  Juiy 
that  the  unequal  distribution  of  the  tesca^ 
tor's  property  among  his  children  and  grand- 
children, and  other  evidences  of  inequality 
on  the  face  of  the  will,  should  be  considered 
by  them,  in  connection  with  other  circum- 
stances, as  tending  to  show  undue  influence. 
This  he  should  have  done.  It  is  true  that  his 
honor  did,  in  the  middle  of  a  very  long  series 
of  special  instructions  asked  by  the  proponnd- 
ers  (and  which  were  all  given  except  the 
last,  which  was  to  the  effect  that  there  was 
no  sufllcient  testimony  of  the  script  having 
been  executed  under  undue  influence),  read 
the*  following  prayer  to  the  Jury:  "(6)  There 
is  no  legal  presumption  of  undue  influence 
on  account  of  relationship  of  Dr.  Worth  to 
his  daughter  and  her  family;  nor  is  there 
any  legal  presumption  of  undue  influence 
from  the  fact,  if  you  so  find  it,  that  Dr. 
Worth  was  surrounded  by  and  lived  with 
her  and  others  of  her  family,  who  received 
large  benefits  under  the  will,  whilst  other  of 
his  kin  lived  at  a  distance;  nor  is  there  any 
legal  presumption  of  undue  influence  that 
will  arise  by  reason  of  the  fact  (if  you  so  find 
it)  that  better  provisions  are  made  in  the 
will  for  some  of  the  testator's  next  of  kin 
than  those  which  he  made  for  others.  These 
facts  and  circunistances,  if  proved  to  the 
satisfaction  of  the  Jury,  raise  no  presumption 
of  law,  but  the  Jury  may  consider  them  <»ily 
along  with  other  facts  and  circumstancee  in 
the  case,  to  enable  them  to  pass  upon  the 
question  of  undue  Influence  alleged  by  the 
caveators."  If  that  prayer,  which  was  giv- 
en, and,  of  course,  constituted  a  part  of  the 
charge,  had  been  used  in  connection  with 
that  part  which  we  have  quoted,  and  as  ex- 
planatory of  it,  no  fault  could  have  been 
found.  But  the  feature  of  the  charge  which 
we  think  objectionable,  having  been  given  to 
the  Jury  near  the  close  of  the  charge,  and 
without  explanation,  was  calculated  to  con- 
fuse the  Jury,  with  the  probabilities  that  they 
took  as  the  law  governing  the  case,  from  his 
honor,  the  part  which  we  have  called  objec- 
tionable, and  that  they  did  not  take  into  con- 
sideration the  inequalities  on  the  face  of  the 
will  as  evidence,  together  with  other  facts 
and  circumstances  tending  to  show  undue 
influence  exerted  on  the  testator  by  one  of 
the  beneficiaries. 

We  will  not  discuss  the  many  other  excep- 
tions of  the  appellants,  because  they  are  of 
such  a  nature  that.  If  disposed  of  in  this 
appeal,  they  would  probably  have  to  be  c<m- 
sidered  again  in  other  forms,  or  might  not  be 
raised  at  alL 

New  trial. 
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PEOPLE'S  NAT.  BANK  ▼.  HODGIN. 

(Supreme  Court  of  North  OaroUiia.    Not.  19, 

1901.) 

PARTNBR8HIP— DISSOLUTION— INSOLVBNOT 
—DISTRIBUTION  OF  ASSBTS. 

Act  March  13^  1901,  c.  040,  reqnirin^  the 
pro  rata  distribution  of  the  afisets  of  an  in- 
solvent firm  dissolved  by  the  death  of  one  of 
the  firm,  and  providing  that  when  one  of  the 
partners  dies  the  surviving  partner  shall  within 
GO  days  from  the  time  of  his  death  prepare  an 
inventorv  of  the  firm  assets,  and  further  pro- 
viding that  it  shall  not  apply  to  pending  ac- 
tions, applies  only  where  sucn  dissolution  oc- 
curs after  the  ratification  of  the  act,  and  does 
not  justify  the  appointment  of  a  receiver  to  en- 
force  a  pro  rata  distribution  of  the  assets  of 
an  insolvent  firm  dissolved  by  death  prior  to 
its  passage,  at  suit  of  a  party  who  was  a  de- 
fendant in  an  action  then  pending  between  him 
and  the  surviving  partner. 

Appeal  from  superior  court,  Oabamis 
county;  Starbuck,  Judge. 

Suit  by  the  People's  National  Bank 
against  O.  D.  Hodgin,  surviving  partner  of 
Hodg^n  Bros.  &  Lunn.  Decree  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Glenn,  Manly  &  Hendren,  for  appellant. 
Holton  &  Alexander  and  Sheph^:^  &  Shep- 
herd, far  appellee, 

FTJRCHES,  0.  J.  The  defendant  and  L. 
L.  Lunn  composed  a  partnership  doing  busi- 
ness under  the  name  and  style  of  Hodgln 
Bros.  &.  Lunn.  In  1896  Lunn  died,  leaving 
the  defendant  the  only  surviving  partner 
of  the  concern.  Lunn  at  the  time  of  his 
death  was  insolvent,  the  firm  was  insolyent, 
and  the  defendant  Hodgin  was  insolvent 
At  Lunn*8'  death  he  was  owing  the  plain- 
tiff an  individual  debt  of  $600,  due  by  note, 
with  the  defendant  Hodgin  as  surety,  and 
the  firm  was  owing  the  plaintiff  bank  $2,900. 
Hodgin,  as  surviving  partner  of  the  firm, 
deposited  with  the  plaintiff  bank  $3,037.77, 
money  belonging  to  the  firm.  The  plaintiff, 
thinking  it  had  the  right  to  do  so,  under- 
took to  apply  the  $3,037.77  so  deposited  to 
the  two  debts  due  the  bank,  mentioned 
above,  and  refused  to  pay  the  same,  or  any 
part  of  it,  to  the  defendant;  and  the  de- 
fendant, as  surviving  partner,  brought  suit 
against  the  plaintiff  bank  therefor.  After  a 
long  litigation  in  the  superior  court  of  For- 
syth and  in  this  court,  the  defendant,  Hod- 
gin, finally  recovered  judgment  against  the 
plaintiff  bank  for  the  full  amount  of  the  de- 
posit and  interest  thereon.  On  the  first 
hearing  in  this  court  (Hodgin  v.  Bank,  124 
N.  G.  540,  32  S.  B.  887,  reheard  and  reported 
in  125  N.  0.  503,  34  S.  B.  709,  712),  a  new 
trial  was  awarded  the  plaintiff;  and  the 
case  was  tried  again,  and  again  came  to  this 
court  by  appeal,  and  is  reported  in  128  N.  C. 
110,  38  S.  B.  294.  This  last  appeal  was 
from  a  judgment  of  Forsyth  superior  court, 
November  term,  1900,  and  was  affirmed  by 
this  court  on  the  9th  of  April,  1901,  and  a 


final  Judgment  entered  in  tlie  superior  court 

of  Forsyth  at term,  1901. 

On  the  13th  March,  1901,  the  legislature 
passed  and  ratified  an  act  (chapter  640) 
providing  for  the  pro  rata  distribution  of  the 
assets  of  insolvent  copartnerships  dissolved 
by  the  death  of  one  of  the  partners.  And  on 
the  29th  day  of  April  this  action  was  com- 
menced by  the  plaintiff  bank  (the  defendant 
in  the  former  action)  against  Hodgin,  as 
surviving  partner  (the  plaintiff  in  the  former 
action),  in  which  the  court  is  asked  to  en- 
join Hodgin  from  issuing  execution  on  his 
judgment,  and  for  a  receiver.  There  seems 
to  be  no  ground  alleged  in  the  complaint 
in  this  action  justifying  the  appointment  of 
a  receiver,  unless  it  be  the  act  of  March 
18,  1901.  And  this  is  the  only  ground  in- 
sisted on  in  the  argument  in  this  court  to 
sustain  the  plaintiff's  contention.  The  plain- 
tiffs right  to  have  a  receiver  appointed  Is 
denied  in  the  answer,  which  also  denies  the 
right  of  the  plaintiff  to  enforce  a  pro  rata 
distribution  of  the  assets,  in  which  the  de- 
fendant specially  pleads  the  former  action, 
and  the  judgments  therein  of  this  court  and 
of  the  superior  court  of  Forsytli.  It  is  ad- 
mitted that  the  parties  in  this  action  are  the 
same  as  those  in  the  former  action,  and  tha' 
the  $3,037.77  is  the  same  fund  or  money  as 
that  involved  in  the  former  action.  This  be- 
ing so,  it  seems  too  clear  for  argument  that 
the  plaintiff  has  no  standing  ground,  unless 
it  be  the  act  of  1901,  and  we  do  not  think 
this  gives  it  any.  If  the  defendant  acquired 
no  vested  right  In  this  fund  by  his  judgment, 
as  contended  by  him  (Dunham  v.  Anders. 
128  N.  0.  207,  38  S.  E.  832),  still  we  do  not 
think  the  act  of  1901  applies  to  this  case. 
It  seems  to  apply  only  in  cases  where  such 
dissolution  takes  place  after  its  ratification. 
This  is  the  general  rule  of  interpretation, 
and  will  be  followed  by  this  court,  unless 
there  is  something  in  the  act  itself  that 
shows  a  different  Intention.  Instead  of  this 
act  showing  any  purpose  in  the  legislature' 
to  give  it  a  retroactive  operation,  it  seems 
plainly  to  show  it  was  not  It  provides 
that  '*when  one  of  the  partners  dies"  the 
surviving  partner  shall  "within  60  days 
from  the  time  of  his  death  prepare  an  in- 
ventory of  the  assets,"  etc.  This  could  not 
be  done  in  this  case,  and  shows  to  our  minds 
that  it  was  only  intended  to  operate  in  fu- 
ture dissolutions  of  the  kind  described.  Be- 
sides, the  tenth  section  provides  that  it  shall 
not  operate  In  cases  where  actions  are  then 
pending.  The  action  of  Hodgin  v.  BanV 
was  then  pending,  and  it  seems  to  us  that 
if  by  reversing  the  parties,  thereby  making 
the  defendant  in  that  action  plaintiff  in  this, 
the  plaintiff  can  evade  the  statute,  this  sec- 
tion would  be  to  but  little  purpose.  This 
cannot  be  done.  The  rights  of  the  parties 
have  been  adjudged. 

.  The  statute  of  1901  does  not  aid  the  plain- 
tiff, and  the  judgment  is  affirmed. 
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CLINABD  ▼.  WHITE  et  al. 

(Supreme  Court  of  North  Oarolina.    Nor.  19^ 

1901.) 

FORBION   CORPORATIONS— ACnONS-SBRVIOa 
—OFFICERS— AFPBAULBLB  ORDERS. 

1.  Under  Ck>de,  9  217,  subsec.  1,  providlnc 
that  service  may  be  had  on  a  foreign  corpora- 
tion by  deliyering  a  copy  of  the  summons  to 
the  president  or  other  head  of  the  corporation, 
secretary,  cashier,  treasurer,  director,  or  man- 
aging or  local  a^ent,  service  can  be  had  on  a 
foreign  corporation  engaged  in  repairing  an 
electric  light  and  street  car  plant  by  service 
on  one  who  had  oversight  of  all  the  work,  and 
had  general  charge  of  the  employte  of  the  com- 
pany, and  acted  as  its  superintendent  of  con- 
struction. 

2.  No  appeal  lies  from  a  refusal  to  dismiss  a 
complaint 

Appeal  from  superior  court,  Forsyth  coun- 
ty; Starbuck,  Judge. 

Action  by  A.  S.  Glinard,  administrator  of 
W.  A.  Cliuard,  deceased,  against  J.  G.  White 
A  Oo.  From  an  order  refusing  to  dismiss  the 
complaint,  defendants  appeal.  Appeal  dis- 
missed. 

Watson,  Buxton  &  Watson,  for  appeilanta. 
Jones  &  Patterson,  for  appellee. 

GOOIC  J.  The  plaintiff  in  this  action  Is  a 
resident  of  Forsyth  county,  in  this  state,  and 
the  cause  of  action  arose  In  said  county.  The 
defendant  is  a  foreign  corporation.  At  the 
time  of  the  service  of  the  summons  defend- 
ant company  was  engaged  in  overhauling,  ex- 
tending, and  putting  in  good  condition  the 
electric  lights  and  street  car  plant  of  Wln- 
ston-Salem,  In  said  county.  The  summons 
was  served  upon  one  W.  S.  Turner,  and  de- 
fendant company  entered  a  q;)ecial  appear- 
ance^ and  moved  to  dismiss  the  action  upon 
the  ground  that  he  (Turner)  was  not  such  an 
agent  as  is  contemplated  by  the  statute  regu- 
lating the  service  of  summons  upon  nonresi- 
dent corporations  as  would  bring  It  Into 
court  His  honor  overruled  the  motion,  and 
defendant  company  appealed. 

The  affidavits  show  that  Turner  was  not 
the  president,  secretary,  cashier,  treasurer,  or 
a  director  of  the  company.  They  are  some- 
what conflicting  as  to  his  authority  to  receive 
or  collect  moneys  for  the  company,  but  It 
fully  appears  without  contradiction  that  he 
had  an  oversight  of  all  the  work,  and  had 
general  charge  of  the  employes  of  the  com- 
pany, and  acted  as  its  superintendent  of  the 
construction.  Whether  this  constituted  him 
its  "managing**  agent,  within  the  meaning 
of  section  217,  subsec.  1,  of  the  Code,  Is  the 
question  presented  for  our  determination.  It 
appearing  that  the  plaintiff  resides  in  the 
state,  and  also  that  the  cause  of  action  arose 
herein,  service  upon  a  foreign  corporation  Is 
to  De  made  In  the  same  manner  as  npon  real- 
dent  corporations,  to  wit,  by  delivering  a  copy 
of  the  summons  to  the  presld^it  or  other 
head  of  the  corporation,  secretary,  cashier, 
treasurer,  director,  managing  or  local 


and  a  local  agent  Is  defined  by  the  said  sec- 
tion to  mean  a  person  receiving  or  collecting 
moneys  within  the  state  for  or  on  behalf  of 
the  corporation.  No  statutory  definition  be- 
ing given  to  "managing**  agent,  we  must  give 
It  that  meaning  generally  recognized  by  lexi- 
cographers. To  "manage**  (the  verb  from 
which  the  adjective  "managing"  Is  derived) 
is  defined  by  Mr.  Webster  to  mean  "to  di- 
rect; to  govern;  control;  vdeld;  order,**  etc; 
hence,  "to  direct  affairs;  to  carry  on  busi- 
ness or  affairs.**  Applying  this  meaning  of 
the  word  to  the  duties,  functions,  and  rela- 
tions which  Turner  performed  and  bore  to  the 
business  carried  on  by  defendant  company, 
the  conclusion  Is  Irresistible  that  he  was  Its 
managing  agent,  and  therefore  service  of  the 
summons  made  upon  him  brought  the  de- 
fendant company  into  and  within  the  juris- 
diction of  the  court  This  being  clearly  so. 
It  Is  unnecessary  to  discuss  further  whether 
or  not  he  was  a  local  agent  also,  for  he  may 
have  acted  In  either  one  or  both  of  those  ca- 
pacities. 

No  appeal  lies  from  a  refusal  to  dismiss. 
The  cases  are  uniform,  and  are  collected  in 
Clark*s  Oode,  p.  788.  We  hare,  however,  dis- 
cussed the  merits,  as  has  been  sometimes 
done  in  such  cases.  State  y.  Wylde»  110  N. 
G.  500,  15  S.  E.  6. 

Appeal  dismissed. 


OS  N.  G.  262) 

MTER9  V.  OONOORD  LUMBE3B  GO. 

(Supreme  Gonrt  of  North  Garollaa.     Nov.  19, 

1901.) 

HA8TBR  ilND  8BRVANT— PERSONAL  INJURIES 

—SAFE  APPLIANCES  AND  MACHINBRT— 

EVIDENCE— SUBSEQUENT   REPAIR. 

1.  In  an  action  by  a  servant  for  personal  In- 
juries, it  was  not  error  to  instruct  that  if  de- 
fendant unnecessarily  and  dangerously  permit- 
ted shavings  to  accnmulate  in  a  passageway, 
and  plainufl  in  obedience  to  orders  was  com: 
pelled  to  pass  near  them,  and  they  caused  him 
to  fall  and  injure  himself,  that  would  consti- 
tute negligence. 

2.  In  an  action  by  a  servant  for  personal  in- 
juries, it  was  not  error  to  instruct  that  if  the 
rip  saw  and  molding  machine  were  dangerously 
close,  and  that  in  order  to  comply  with  orders 
the  plaintiff  was  compelled  to  pass  between 
them  with  a  load  in  his  arms,  and  the  company 
had  permitted  the  regular  passageway  to  be- 
come filled  up,  and  failed  to  provide  another, 
such  acts  would  constitute  negligence  on  the 
part  of  the  defendant 

3.  In  an  action  by  a  servant  for  personal  in- 
juries, it  was  not  error  to  instruct  that  If  the 
jury  found  that  a  counter  shaft  or  loose  pulley, 
or  a  covering  for  the  saw  running  naked^  was  a 
proper  and  reasonable  safeguara  for  its  em- 
ployes, and  defendant  fkiled  to  provide  it,  that 
was  negligence. 

4.  In  an  action  by  a  servant  for  personal  In- 
juries, in  which  a  part  of  the  nc«ii^nce  al- 
leged was  the  location  of  certain  machmery,  ev- 
idence of  its  removal  by  defendant  subsequent 
to  the  injury  complained  of  was  erroneooa. 

Appeal  from  siq^erlor  ceiirt»  Oahaims  eom- 
ty;  Brown.  Jndga 
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Action  by  G.  A.  Myers  against  the  GoncorA 
Lumber  Company.  From  a  judgment  far 
plaintiff,  defendant  appeals.    Reyersed. 

W.  G.  Means  and  Jones  ft  Tlllett,  for  ap- 
pellant Montgomery  ft  Crowell,  for  appel- 
lee. 

MONTGOMERY.  J.  An  employer  owes  to 
his  employ^  the  dpty  to  be  reasonably  care- 
ful to  provide  sound  and  safe  appliances  and 
machinery,  and  also  to  see  that  the  place  pre- 
pared for  him,  In  which  he  is  to  do  his  work, 
and  the  ways  provided  for  getting  to  and 
from  it,  be  reasonably  safe.  Ohesscm  v. 
Lumber  Go.,  118  N.  C.  59.  23  S.  B.  925.  The 
plaintiff,  a  servant  of  the  defendant,  com- 
plains that  the  defendant  neglected  and  fail- 
ed to  use  such  care  and  forethought  as  a  rea- 
sonably prudent  man  would  have  done  under 
the  circumstances  at  the  time  of  Ws  injury 
by  the  defendant's  machinery. 

The  defendant  excepted  to  the  following 
tDstmctlons  given  to  the  jury:  "If  you  find 
the  facts  to  be  that  the  defendant  unneces- 
sarily and  dangerously  permitted  shavings  to 
accumulate  in  the  passageway  near  the  mold- 
er,  and  that  the  plaintiff,  In  obedience  to  the 
superintendent's  orders,  was  oompelled  to 
pass  near  tliem,  and  that  they  caused  him  to 
fall  and  sUp  and  cut  himself,  that  would  be 
negligence,  and  you  should  answer  the  first 
Issue,  *Yes.'"  "If  you  find  the  facts  to  be 
that  the  rip  saw  and  molding  machine  were 
dangerously  close,  and  that  In  order  to  com- 
ply with  the  superintendent's  order  the  plain- 
tiff was  compelled  to  pass  with  a  load  in  his 
arms  between  tiiem,  and  that  the  defendant 
company  had  permitted  the  regular  passage- 
way for  this  lumber  to  become  filled  up  with 
plank,  and  failed  to  provide  another,  that 
would  be  negligence  upon  the  part  of  the  de- 
fendant; and,  if  the  plaintiff  was  injured 
thereby,— If  that  negligence  caused  his  in- 
jury,—your  answer  to  the  first  issue  should 
be,  'Yes.* "  "So  If  the  jury  find  that  a  coun- 
ter shaft  or  loose  pulley,  or  a  covering  for  a 
saw  running  naked,  was  a  proper  and  rea- 
sonable safeguard  for  its  employes,  and  the 
defendant  failed  to  provide  It,  that  Is  negli- 
gence; and,  if  the  jury  find  that  the  plaintiff 
was  injured  by  reason  of  such  negligence, 
they  win  answer  the  finrt  Issue,  *Yes.* "  We 
see  no  error  in  the  charge.  The  instructions 
were  based  on  repeated  decisions  of  this 
court,  and  there  was  evidence  upon  which 
they  were  formulated. 

But  there  must  be  a  new  trial  in  this 
case  because  of  the  admission  of  Incompetent 
evidence.  The  plaintiff  was  allowed  to  tes- 
tify, for  the  puriK>se  of  showing  negligence 
on  the  part  of  the  defendant,  that  some  time 
after  he  was  injured  the  saw  by  contact  with 
which  he  was  hurt,  and  which  was  alleged 
to  have  been  negligently  situated  with  refer- 
ence to  other  appliances  and  machinery  of 
the  defendant,  was  removed  by  the  defend- 
ant to  another  part  of  the  room.  That  evl- 
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dence  was  incompetent,  and  It  tended  to  prej- 
udice the  jury  against  the  defendant  Lowe 
V.  Elliott,  109  N.  G.  581,  14  S.  E.  51.  The  su- 
preme court  of  Minnesota  (Morse  v.  Rail- 
way Co.,  30  Minn.  465,  16  N.  W.  358),  revers- 
ing a  former  ruling  in  wbiich  they  had  held 
that  such  evidence  was  competent,  said: 
"But  on  mature  reflection  we  have  concluded 
that  evidence  of  this  kind  ought  not  to  be  ad- 
mitted under  any  circumstances,  and  that  the 
rule  heretofore  adopted  by  this  court  is,  on 
principle,  wrong.  ♦  •  •  A  person  may  have 
exercised  all  the  care  which  the  law  requires, 
and  yet.  In  the  light  of  his  new  experience 
after  an  unexpected  accident  has  occurred, 
and  as  a  measure  of  extreme  caution,  he  may 
adopt  additional  safeguards.  The  more  care- 
ful a  person  is,  the  more  regard  he  has  for 
the  lives  of  others,  the  more  likely  he  would 
be  to  do  so,  and  it  would  seem  unjust  that 
he  could  not  do  so  vtithout  being  liable  to 
have  such  acts  construed  as  an  admission 
of  prior  negligence.  We  think  such  a  rule 
puts  an  unfair  interpretation  upon  human 
conduct,  and  virtually  holds  out  an  induce- 
ment for  continued  negligence.  The  same 
rule  was  adopted  by  the  supreme  court  of 
the  United  States  in  the  case  of  Railroad 
Co.  V.  Hawthorne,  144  U.  S.  202,  12  Sup.  Ct 
591,  36  L.  Ed.  405,  and  appears  to  be  well 
settled  in  England.  Hart  v.  Railway  Co.,  21 
Law  T.  (N.  S.)  261.  263." 
New  triaL 

(129  N.  C.  262) 
PARLIER  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  19, 

1901.) 

CARRIERS— INJURIES   TO   PASSBNOBR— QUES- 
TION  FOR  JURY. 

1.  Under  Acts  1901,  c.  594,  providing  that  a 
defendant  introducing  evidence  after  moving 
for  a  nonsuit  thereby  waives  his  rights  under 
the  motion,  a  defendant  who  introduces  evi- 
dence after  moviDg  for  a  nonsuit  cannot  on 
appeal  assign  as  error  the  court's  ruling  there- 
on. 

2.  Plaintiff's  evidence  showed  that  she  was 
one  of  the  last  of  seven  passengers  to  alight 
from  defendant's  train  at  a  station,  and  that 
when  she  was  on  the  last  step  of  the  car  the 
train  suddenly  jerked  forward,  causing  her  to 
fall;  that  she  prepared  to  get  off  as  the  station 
was  called;  that  the  conductor  did  not  aid  her, 
and  was  not  there  when  the  passengers  alight- 
ed. Her  witnesses  were  contradicted  by  de- 
fendant's evidence,  which  shoiyed  that  defend- 
ant was  not  negligent.  Held,  that  the  issue  of 
defendant's  negligence  was  for  the  jury,  and 
hence  it  was  not  error  to  deny  defendant's  mo- 
tion to  dismiss. 

Appeal  from  superior  court,  Cabarma  coun- 
ty; Allen,  Judge. 

Action  by  Alice  J.  Parller  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Geo.  F.  Bason  and  A.  B.  Andrews,  Jr.,  for 
appellant  Montgomery  ^  Crowell,  for  ap- 
pellee. 
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FURGHES,  G.  J.  The  plaintiff  feU  and 
was  injured  in  getting  off  defendant's  train 
at  the  station  In  Goncord,  and  brings  this  ac- 
tion for  damages.  At  the  close  of  plaintiff's 
evidence  the  defendant  moved  to  dismiss  the 
plaintiff^s  action  under  the  statute.  But  up- 
on the  court's  refusing  this  motion  the  de- 
fendant introduced  evidence,  and  the  plain- 
tiff introduced  additional  evidence,  and  at  the 
close  of  the  plaintiff's  additional  evidence  the 
defendant  renewed  its  motion  to  dismiss  the 
action  upon  the  ground  that  the  evidence,  if 
believed,  did  not  malie  a  prima  facie  case. 
This  motion  being  refused,  the  defendant  ex- 
cepted, and  upon  appeal  assigned  the  follow- 
ing as  error:  **(1)  The  ruling  of  the  court 
refusing  to  nonsuit  the  plaintiff  at  the  close 
of  her  own  evidence;  (2)  the  refusal  of  the 
court  to  nonsuit  the  plaintiff  at  the  close  of 
the  whole  evidence;  (3)  the  refusal  of  the 
court  to  grant  a  new  trial."  There  are  no 
exceptions  to  the  charge  of  the  court,  nor  was 
there  any  exception  to  the  evidence,  and 
these  assignments  of  error  and  the  evidence 
constitute  the  case  on  appeal. 

This  court  held  in  Means  v.  Railroad  Co., 
126  N.  C.  424.  35  S.  E.  813,  construing  Act 
1897,  c.  109,  as  amended  by  Act  1899.  c.  131, 
that,  if  the  defendant  Introduced  evidence 
after  making  a  motion  to  dismiss,  he  thereby 
waived  any  rights  be  bad  under  said  motion. 
But  at  the  close  of  all  the  evidence  he  might 
renew  his  motion  to  dismiss,  and  this  mo- 
tion stood  upon  a  consideration  of  the  whole 
evidence  Introduced  by  the  plaintiff  and  the 
defendant  This  construction  has  since  been 
made  the  law  by  tiie  legislature.  Acts  1901, 
c.  594.  As  the  defendant  has  waived  Its 
llrst  motion  by  Introducing  evidence.  It  is  not 
necessary  to  consider  the  evidence  Introduced 
before  the  first  motion  and  that  Introduced 
afterwards  separately,  as  this  last  motion 
depends  upon  tbe  whole  evidence  in  the  case, 
and  this  evidence  must  be  considered  In  the 
most  favorable  light  for  the  plaintiff.  Nor 
Is  it  necessary  that  we  should  quote  all  the 
testimony,  but  only  enough  to  show  the  neg- 
ligence of  the  defendant.  If  believed.  Tag- 
gart,  a  witness  for  the  plaintiff,  testified: 
"That  he  was  on  the  train  that  day.  There 
were  seven  passengers  to  get  off  at  Concord. 
My  wife  got  off  first,  then  a  little  boy,  then 
Mrs.  Barringer  and  Aunt  Flora.  I  was  just 
behind  Mrs.  Parlier.  When  she  was  on  the 
last  step,  the  train  Jerked  off  like  a  horse 
when  you  strike  him.  I  had  my  little  boy 
In  my  arms,  and  a  valise,  when  I  got  off. 
We  prepared  to  get  off  as  station  was  called. 
So  did  Mrs.  Parlier.  We  did  not  stand  and 
talk.  Conductor  did  not  help  any  of  us  off. 
He  was  not  there  trying  to  keep  people 
nack."  There  were  otJier  witnesses  exam- 
ined for  the  plaintiff,  but  the  evidence  we 
have  quoted  was  the  most  favorable  for  the 
plaintiff.  This  evidence  was  contradicted  by 
that  of  tbe  defendant  which.  If  believed  by 
the  Jury,  showed  that  defendant  was  not  neg- 


ligent, and  that  plaintiff's  Injiur  was  without 
fault  on  Its  part  But  this  contradiction  was 
a  matter  for  the  Jury  to  settle,  and  can  do 
the  defendant  no  good  on  this  appeal.  Upon 
the  evidence  we  do  not  think  the  Judge  could 
have  taken  the  case  from  the  Jury,  as  be  had 
no  more  right  to  reconcile  this  conflict  of  evi- 
dence than  we  have. 

There  was  no  error  in  overruling  the  de> 
fendant's  motion  to  dismiss,  and  the  Judg- 
m&kt  is  afiirmed. 


(129  N.  C.  255) 

FIRST    NAT.    BANK    OF    SALISBURY    v. 

SWINK  et  aL 

(Supreme  Court  of  North  Carolina.     Nov.  19, 

1901.) 

APPEALr-FTNDINOS    OF    PACT— BILiLrS    AND 

NOTES— EVIDENCE— RBLEASB— 

EXTENSION  OP  TIME. 

1.  Where  the  coui-t  docs  not  make  a  specific 
finding  of  fact  on  one  of  the  issues,  but  incor- 
porates uncoDtradicted  evidence  on  sncb  issue, 
the  evidence  and  facts  shown  thereby  will  be 
deemed  a  part  of  the  findings. 

2.  In  nn  action  by  a  bank  on  a  note,  the  com- 

Slaint  nllo^'cvl  that  J.  executed  his  note,  and  S. 
;  T.  indorsed  the  same.  J.  testified  that  he 
borrowed  tbtt  money  from  the  bank,  and  gave 
the  note  witn  S.  &  T.  as  sureties  and  indorsera 
thereon.  J.  was  indebted  to  S.  &  T.,  who  in 
turn  were  indel>ted  to  the  bank,  and  the  amount 
of  tbis  note  was  charged  to  J.,  and  credited  on 
the  account  of  S.  &  T.  J.  paid  the  interest  on 
tbe  note,  and  no  demand  was  ever  made  there- 
for by  the  bank  on  S.  &  T.  S.  testified  that 
when  the  cashier  showed  bim  the  note  he  told 
him  that  S.  &  T.  were  to  indorse  it  for  J 
Held,  that  S.  &  T.  were  indorsers  and  suretiea 
and  uot  comakers,  and  that  plaintiff  had  knowi- 
edere  thereof. 

3.  Under  Code,  §  440,  providing  that  after 
tbe  lapse  of  three  years  from  the  entry  of 
judgment  an  execution  can  be  issued  only  by 
leave  of  the  court  on  motion,  with  notice  to 
the  adverse  party,  sureties  on  a  note,  against 
whom  judgmeut  had  been  entered,  may  inters 
pose  the  defense  of  release  by  an  extension 
of  time  for  payment  of  the  judgment  given  the 
maker  without  their  knowledge,  defenses  aris- 
ing since  the  judgment  was  entered  being  avail- 
able on  a  motion  to  revive  it. 

4.  Wfiere  J.  borrowed  money  from  a  bank 
on  the  indorsement  of  S.  &  T.,  to  pay  a  debt 
owing  to  S.  &  T.,  who  in  turn  were  indebted 
to  the  bank,  and  the  amount  was  credited  on 
the  bank's  books  to  S.  &  T^  they  will  not  be 
deemed  to  have  lost  their  right  to  a  release 
from  liability  as  indorsers,  on  the  bank's 
granting  J.  an  extension  of  time  for  the  pay- 
ment of  the  judgment  without  their  knowl- 
edge, by  the  fact  that  the  money  was  received 
by  tnem,  since  they  received  no  benefit  from 
the  indorsement,  J.  being  solvent  at  the  time. 

Appeal  from  superior  court,  Rowan  county; 
Brown,  Judge. 

Proceedings  to  revive  a  dormant  Judgment 
by  the  First  National  Bank  of  Salisbury 
against  D.  A.  Swlnk  and  others.  Prom  a 
Judgment  in  favor  of  plalntifiC,  def^idants 
appeal.    Reversed. 

Glenn,  Manly  &  Hendren,  OT^rman  &  Greg- 
ory, and  Swlnk  &  Swlnk,  for  appellants. 
Kerr  Oraige,  Li.  H.  dement,  and  T.  (X  Linn, 
for  appellea 
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FURCHBS,  C.  J.  This  is  a  motion  to  re- 
viye  a  dormant  judgment,  In  which  a  jury 
trial  was  waived,  and  by  consent  of  both  par- 
ties his  honor  found  tlie  facts  and  declared 
the  law  aJi  follows:  'This  is  a  motion  to  re- 
vive dormant  judgment  rendered  and  dock- 
eted in  1892  in  favor  of  the  plalntiiT  against 
Bugene  Johnson,  D.  A  Swink,  and  Geo.  T. 
Thomason,  defendants.  Josephine  A  Thom- 
ason  is  administratrix  for  the  latter,  and  the 
motion  is  for  leave  to  issue  execution  there- 
on. The  motion  was  heard  by  the  clerk,  and 
on  appeal  to  the  superior  court  a  jury  trial 
was  waived  of  record  by  all  parties,  aud  mo< 
tion  heard  by  O.  H.  Brown,  Jr.,  Judge,  on 
Saturday,  first  week  of  said  term.  The  court 
then  entered  an  order  granting  said  motion, 
to  which  defendants  Swink  &  Thomason  duly 
excepted  and  appealed.  (The  clerk  will  copy 
and  send  up  said  order,  and  also  a  copy  of 
the  judge's  notes  of  evidence.)  On  Tuesday  of 
second  week,  before  term  had  been  adjourn- 
ed, the  court  made  the  finding  of  the  facts  as 
follows,  to  wit:  On  January  23,  1899,  Eugene 
Johnson  executed  his  note  in  the  sum  of  $1,- 
500  to  plaintiff,  payable  at  four  months,  and 
the  defendants  Swink  &  Thomason  indorsed 
by  signing  their  names  on  the  back  of  said 
note.  (The  clerk  will  send  up  exact  copy  of 
said  note  and  all  entries  and  indorsements 
thereon.)  Said  note  was  made  and  indorsed 
under  the  following  circumstances.  The  ne- 
gotiation and  arrangement  to  have  the  note 
discounted  and  to  borrow  the  money  was 
made  by  Johnson  with  Foust,  cashier  of  said 
bank.  The  purpose  of  borrowing  the  money 
was  to  pay  Swink  &  Thomason,  then  a  tobac- 
co firm,  a  debt  Johnson  owed  them.  Defend- 
ant Johnson  signed  the  note,  and  left  it  with 
Foust,  cashier.  Johnson  then  went  to  ware- 
house of  Swink  &  Thomason,  and  requested 
them  to  indorse  said  note.  Swink  &  Thoma- 
son went  to  the  bank,  and  each  wrote  his 
name  across  the  back  of  said  note,  and  then 
tlie  note  was  discounted  by  the  said  bank,  and 
proceeds  placed  by  said  bank  to  credit  of 
Swink  &  Thomason  on  their  deposit  account, 
which  was  then  overdrawn.  This  was  done 
by  consent  of  Swink  &  Thomason.  The  lat- 
ter gave  Johnson  credit  for  said  sum  on  his 
account  on  their  books.  No  money  was  paid 
to  Johnson  by  the  said  bank.  All  payments 
of  interest  on  said  note  were  made  by  John- 
son, and  none  by  Swink  &  Thomason.  There 
Is  no  evidence  that  the  bank  ever  presented 
the  note  to  Swink  ft  Thomason,  or  either  of 
them,  or  ever  demanded  payment  ot  them, 
until  commencement  of  action.  Plaintiff 
brought  suit  on  said  note  against  defendants 
to  February  term,  1892,  at  which  time  judg- 
ment was  regularly  taken  against  defendants 
Swink  &  Thomason  in  default  of  answering. 
At  May  term,  1892,  judgment  was  regularly 
entered  against  defendant  Johnson.  That 
term  commenced  on  May  9,  1892;  judgment 
against  Johnson  entered  and  signed  May  13th. 
At  that  date  Johnson  was  generally  reported 


to  be  solvent  and  was  solvent  Judgment 
was  duly  docketed  as  of  first  day  of  the  term. 
(The  clerk  will  send  up  copies  of  both  said 
Judgments  and  of  the  complaints  In  the 
cause.)  On  May  12,  1892,  defendant  Johnson 
and  the  said  cashier,  Foust,  and  W.  O.  Black- 
mer,  attorney  .of  record  in  the  cause  and  gen- 
eral counsel  for  the  bank,  without  the  knowl- 
edge of  the  defendants  Swink  &  Thomason, 
agreed  on  an  extension  of  time  of  payment  of 
the  judgment,  upon  which  no  execution  was 
to  issue  for  twelve  months  provided  Johnson 
paid  up  interest  every  90  days.  On  May  12, 
1892,  said  defendant  Johnson  paid  up  inter- 
est thereon  for  90  days  in  advance  to  August 
12,  1892,  and  bank  accepted  same  without 
knowledge  of  Swink  &  Thomason.  No  execu- 
tion was  issued  during  said  period  in  accord- 
ance with  said  agreement  Only  execution 
ever  issued  was  January  21,  1895,  and  re- 
turned nulla  bona  on  February  18.  1896. 
Johnson  Is  now  Insolv^t  Defendant  John- 
son himself  wrote  the  note,  and  left  It  with 
the  cashier,  and  went  to  the  warehouse  of 
Swink  &  Thomason,  and  told  them  to  go  to 
bank  and  indorse  note,  and  take  proceeds, 
and  give  him  credit  for  same.  Johnson  then 
owed  Swink  &  Thomason  $1,900.  Swink  & 
Thomason  first  learned  of  the  90-days  exten- 
sion and  payment  of  interest  in  advance  here- 
inbefore set  out  during  August  1893.  (The 
derk  will  send  up  copies  of  entries  of  judg- 
ment docket,  page  220,  docket  No.  8,  page 
770,  and  entries  minute  docket  February 
term,  1892,  entries  and  record  at  that  term, 
and  record  of  judgment  against  D.  A.  Swink 
and  G.  T.  Thomason.)  Said  judgment  has 
never  been  paid  or  satisfied  by  any  one.  The 
defendants*  counsel  contends  that  taking  the 
entire  evidence,  it  clearly  appears  that  Swink 
&  Thomason  are  sureties,  and  have  been  re- 
leased. The  court  is  of  opinion  as  matter  of 
law:  (1)  That  Swink  &  Thomason  received 
entire  consideration  for  their  own  use  and 
benefit  and  in  law  occupied  relation  of  co- 
principal;  (2)  that  they  were  not  released 
from  the  operation  of  the  judgment  rendered 
against  them;  (3)  that  upon  the  facts  as 
^  found,  and  up(>n  the  evidence,  the  motion 
should  be  granted,  and  that  leave  to  issue 
execution  according  to  law  is  granted  as  to 
defendant  Swink,  and  to  take  proper  pro- 
ceedings according  to  law  against  the  ad- 
ministratrix of  George  T.  Thomason  to  en- 
force payment  of  said  judgment"  To  this 
judgrment  order  and  findings,  defendants 
Swink  and  Thomason  except  and  appeal. 

The  judge  does  not  in  distinct  terms,  as 
It  seems  to  ns  he  might  have  done,  find  that 
Swink  &  Thomason  were  the  sureties  of 
Johnson.  But  it  does  seem  that  he  has 
done  so  by  necessary  implication,  as  he  in- 
corporates in  his  findings  the  evidence  in 
the  case;  and  in  this  evidence  we  find  that 
Johnson  testified  as  follows:  "I  borrowed 
money  from  Foust  as  cashier  of  the  Na« 
tional  Bank  of  Saliabiiry.    It  was  I  who  bor- 
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rowed  the  $1»600,  and  I  gave  the  note  sued 
on  with  D.  A.  Swlnk  and  O.  T.  Thoma- 
son  as  sureties  and  indorsers."  And  D.  A. 
Swink  testified  as  follows:    "Johnson  owed 

05  $1,900.  He  came  by  the  warehouse,  and 
told  us  to  go  by  the  bank,  and  see  the 
cashier,  and  get  $1,500.  I  went  and  saw 
Foust,  and  he  showed  me  note,  and  said  we 
were  to  indorse  it  for  Johnson.  I  did  not 
know  of  this  before  I  indorsed  it,  and  a 
few  days  after  Thomason  indorsed  it  Our 
firm  owed  the  bank  some  money  at  that 
time.  Bank  placed  this  money  to  the  credit 
of  our  firm,  and  we  gave  Johnson  credit 
for  $1,500.  I  did  not  arrange  to  borrow  this 
$1,500.  Johnson  did.  We  knew  nothing  of 
it."  This  evidence  of  Johnson  and  Swink 
is  uncontradicted,  and  is  made  a  part  of 
the  Judge's  findings  and  case  on  appeal.  We 
must  therefore  take  it  as  a  part  of  the  find- 
ings of  the  court,  as  we  must  take  it  that 
it  was  within  the  knowledge  of  the  court 
that  we  could  not  review  the  judge  upon 
findings  of  fact  where  there  was  a  conflict 
of  evidence.  Plaintiff  alleges  in  its  com- 
plaint "that  Eugene  Johnson  executed  and 
delivered  his  promissory  note  for  $1,500  bor- 
rowed money,  *  •  •  and  Swlnk  and 
Thomason  indorsed  said  note."  We  think  it 
Is  clearly  shown,  and  the  judge  so  finds,  that 
Johnson  negotiated  the  loan,  borrowed  the 
money,  and  gave  his  note  therefor  with 
Swink  &  Thomason  as  his  sureties.  But  it 
is  distinctly  found  by  the  court  that  Swink 

6  Thomason  never  paid  Interest  on  said 
note,  nor  was  there  ever  any  demand  made 
upon  them  for  the  payment  of  interest,  or 
for  any  other  amount;  while  the  defendant 
Johnson  several  times  paid  the  interest  due 
on  said  note,  which  of  itself  created  the  pre- 
sumption that  Johnson  was  the  principal, 
and  that  Swink  &  Thomason  were  his  sure- 
ties. 1  Brandt,  Sur.  §  33.  And  it  seems 
that,  this  being  a  fact  that  plaintiff  must 
have  had  knowledge  of,  it  would  also  create 
a  presumption  of  knowledge  on  the  part  of 
plaintiff  that  Johnson  was  principal  and 
Swink  &  Thomason  were  sureties.  Sutton 
V.  Walters,  118  N.  C.  495,  24  ^.  E.  357.  But , 
Swink  swore  that  Foust,  cashier,  said,  when 
**he  showed  me  note,  that  we  were  to  in- 
dorse it  for  Johnson."  It  must  therefore  be 
taken  that  the  plaintiff  had  notice  of  the 
fact  that  Swlnk  &  Thomason  were  the  sure- 
ties of  Johnson.  This  being  so,  the  exten- 
sion of  time  given  to  Johnson  would  have 
been  a  discharge  of  Swlnk  &  Thomason.  if  It 
had  been  before  Judgment  was  taken  against 
them,  if  it  had  been  set  up  by  them  as  a  de- 
fense on  the  trial.  Sutton  v.  Walters,  supra, 
and  cases  there  cited.  It  remains  to  be  seen 
whether  Swink  and  Thomason  can  avail 
themselves  of  this  defense  since  judgment 
The  Judgment  having  become  dormant,  this 


proceeding  was  eomm^iced  under  flection 
440  of  the  Oode  to  revive  the  same.  This 
could  not  be  done  without  notice  to  the  de- 
fendants, giving  them  a  day  in  court  to 
show  cause  why  the  Judgment  should  not  be 
revived,  and  execution  issue  thereon.  Od 
the  hearing  of  this  motion,  defendants  ars 
entitled  to  set  up  any  defense  or  reason 
why  the  Judgment  should  not  be  revived 
against  them  that  have  arisen  or  accrued 
since  the  Judgment  was  taken.  Smith  v. 
Sheldon,  35  Mich.  42,  24  Am.  Bep.  529  (opt- 
ion by  Judge  Cooley);  Am.  &  Eng.  Enc 
Law  (1st  Ed.)  748;  2  Brandt,  Sur.  S§  742, 
743;  Freem.  Judgm.  (3d  Ed.)  S  226.  And  it  is 
expressly  said  by  this  court  that  in  applica- 
tions to  revive  Judgments  under  section  440 
of  the  Code  the  defendant  may  avail  him- 
self of  any  defense  to  which  he  may  be  en- 
titled arising  since  the  judgment  was  taken. 
McLeod  V.  Williams,  122  N.  O.  451,  30  &  E. 
129,  citing  McDonald  v.  DJckson,  85  N.  C. 
248,  and  LyUe  v.  Lytle,  94  N.  O.  683.  as 
authority  for  so  holding.  It  therefore  seems 
that  the  defendants  Swink  &  Thomason  were 
entitled  to  the  benefit  of  this  defense  in  this 
proceeding.  But  it  is  contended  by  the 
plaintiff  that,  if  all  this  should  be  so  as  to 
principals  and  known  sureties,  it  is  not  so 
in  this  case,  and  that  the  defendants  Swink 
&  Thomason  are  not  entitled  to  this  de- 
fense, for  the  reason  that  they  received  or 
got  the  benefit  of  the  money  paid  for  said 
note;  that  this  made  them  principals  to  the 
plaintiff,  whatever  relations  may  have  ex- 
isted between  them  and  Johnson.  And  for 
this  position  they  cite  what  is  said  by  the 
court  in  the  case  of  Bank  v.  Sumner.  119  N. 
C.  591,  26  S.  B.  129,  and  Hoffman  v.  Moore, 
82  N.  C.  313.  The  paragraph  referred  to  in 
Bank  v.  Sumner  is  but  a  auggestion,  and. 
while  we  think  it  was  correct  as  applied  to 
the  facts  of  that  case.  It  does  not  seem  to 
us  to  sustain  the  contention  of  the  plalntifiT 
in  this  case.  In  that  case  Sumner  got  the 
full  benefit  of  his  Indorsement.  He  paid  his 
own  debt  with  a  note  of  Bostlc  and  Cobb, 
and  it  was  of  no  benefit  to  them  that  he 
should  have  indorsed  it  In  this  case  the  in- 
dorsers,  Swink  &  Thomason,  got  no  benefit 
from  the  indorsement,  but  Johnson  did.  He 
paid  Swink  &  Thomason  a  debt  he  owed 
them.  Johnson  was  solvent  at  that  time^ 
and,  if  he  had  not  paid  them  in  this  way,  or 
some  other  way,  they  would  have  made  their 
debt  out  of  him.  But  after  he  paid  them  by 
the  money  received  on  this  note,  and  they 
gave  him  credit  on  his  debt  for  that  amount, 
they  had  no  debt  against  him.  They  would 
hardly  have  done  this  if  it  had  been  their 
note  and  their  money.  We  therefore  do  not 
think  the  suggestion  made  in  Bank  y.  Sum- 
ner applies,  and  the  judgment  of  the  court 
is  erroneous,  and  is  reversed. 


N.a) 


MEMORANDUM  DBOISIONS. 


96S 


MBMOBANDXTM  DEOISIONEL 


ABERNATHY  ▼.  WILKINS.  (tfapreme 
Court  of  North  Carolina.  Feb.  Term,  19010 
No  opinion.  Dismissed  under  role  17  (27  S. 
B.  vii.). 


ANDERSON  t.  ANDERSON.  (Supreme 
Court  of  North  Carolina.  Feb.  Term,  1901.) 
W.  A.  Smith,  for  plaintiff.  Merrimon  &  Mer- 
rimon,  for  defendant.     No  opinion.     Affirmed* 


BESSEMER  CITY  COTTON  MILLS  y. 
ODELL.  (Supreme  Court  of  North  Carolina. 
Feb.  Term,  1901.)  No  opinion.  Dismissed 
under  rule  17  (27  S.  E.  viC). 


BRADLEY  t.  JOHNSTON.  (Supreme 
Court  of  North  Carolina.  Feb.  Term,  1901.) 
Appeal  from  superior  court,  Pasquotank  coun- 
ty.    No  opinion.    Settled  by  the  parties. 


CHASTAIN  V.  PLATT.  (Supreme  Court 
of  North  Carolina.  Feb.  Term,  1901.)  Shep- 
herd &  Shepherd,  for  plaintiff.  Busbee  &  Bus- 
bee  and  Dillard  &  Bell,  for  defendant.  No 
opinion.     Affirmed.   • 


COCHRAN  V.  IMPROVEMENT  CO.     (Su- 

?reme  Court  of  North  Carolina.  Feb.  Term, 
901.)  Davidson  &  Jones  and  Bourne  &  Par- 
ker, for  plaintiff.  Chas.  A.  Moore  and  Geo. 
A.  Shnford,  for  defendant.  No  opinion.  Mo- 
tion of  defendant  to  have  amount  of  printing 
recovered  under  the  rule  in  this  court  applied 
to  the  judgment  in  favor  of  defendant  in  Mc- 
Dowell superior  court  allowed. 


DEBNAM  V.  TELEPHONE  CO.  (Su- 
preme Court  of  North  Carolina.  Feb.  Term, 
1901.)     No  opinion.     Settled  by  the  parties. 


DICKSON  V.  ALEXANDER.  (Supreme 
Court  of  North  Carolina.  Feb.  Term,  1901.) 
S.  J.  Erviu,  for  plaintiff.  No  opinion.  Af- 
firmed. 


In  re  DILLARD'S  WILL.  (Supreme  Court 
of  North  Carolina.  Feb.  Term,  1901.)  No 
opinion.  Dismissed  under  rule  17  (27  S.  E. 
vii.). 


BATMAN  V.  LAMB.  (Supreme  Court  of 
North  Carolina.  Feb.  Term,  1901.)  No  opin- 
ion.    Dismissed  under  rule  17  (27  S.  B.  vii.). 


EDWARDS  V.  PATB.  (Supreme  Court  of 
North  Carolina.  Feb.  Term,  1901.)  L.  V. 
Morrill  and  Swift  Galloway,  for  plaintiff.  G. 
M.  Lindsay,  for  defendant.  No  opinion.  Af- 
firmed. 


FAISON  ▼.  HICKS.  (Supreme  Court  of 
North  Carolina.  Feb.  Term,  1901.)  H.  B. 
Faison<  for  plaintiff.  Stevens  &  Beasley,  for 
defendant.  No  opinion.  Motion  to  retax  costs 
denied.    See  87  S.  B.  511. 


FLEMING  v.  LUMBER  CO.  (Supreme 
Court  of  North  Carolina.  Feb.  Term,  1901.) 
Appeal  from  superior  courtt  Pasquotank  coun- 
ty. Skinner  &  Whedbee»  for  plaintifC  J.  L. 
i^lemlng,  for  defendant.  No  opinion.  New 
trial. 


GEE  V.  HILL.  (Supreme  Court  of  North 
Carolina.  Feb.  Term,  1901.)  C.  M.  Cooke, 
for  plaintiff.  Bickett  &  SpruUl,  for  defendant. 
No  opinion.    Affirmed. 


HICKS  V.  BITRROUGHS.  (Supreme 
Court  of  North  Carolina.  Feb.  TernoL  190L) 
No  opinion*  Dismissed  under  rule  17  (27  S. 
B.  vii.). 


KEENER  T.  MOTZ.  (Supreme  Court  of 
North  Carolina.  Feb.  Term,  1901.)  L.  D. 
Wetmore  and  A.  L.  Quickel,  for  plaintiff. 
D.  W.  Robinaon,  for  defendant.  No  opinion. 
Affirmed. 


KILBY  V.  CEDAR  WORKS.  (Supreme 
Court  of  North  Carolina.  Feb.  Term,  1901.) 
Appeal  from  superior  court,  Pasquotank  coun- 
ty. Bond  &  Smith  and  Skinner  &  Whedbee, 
for  plaintiff.  Mr.  Aydlett  and  Shepherd  & 
Shepherd*  for  defendant.  No  opinion.  Af- 
firmed. 


KRAMER  V.  SOUTHERN  RY.  CO.     (Su- 

?reme  Court  of  North  Carolina.     Feb.  Term, 
901.)    E.  J.  Justice,  for  plaintiff.     G.  F.  Ba- 
son,   for   defendant.      No   opinion.      Affirmed. 


MARSHBURN  v.  LASIILIE.  (Supreme 
Court  of  North  Carolina.  Feb.  Term,  1901.) 
Battle  &  Mordecai  and  H.  E.  Norris,  for 
plaintiff.  Argo  &  Snow,  for  defendant.  No 
opinion.     Affirmed. 


NORTH  CAROLINA  MIN.  CO.  v.  EN- 
LOE  et  al.  (two  cases).  (Supreme  Court  of 
North  Carolina.  Feb.  Term,  1901.)  C.  C. 
Cowan,  C.  A.  Moore,  and  Shepherd  &  Shep- 
herd, for  plaintiff.  Ferguson  &  Son,  J.  J. 
Hooker,  and  Merrimon  &  Merrimon,  for  de- 
fendant.    No  opinion.     Affirmed. 


NORTH  CAROLINA  MIN.  CO.  v.  O'DON- 
NELL  et  al.  (two  cases.)^  (Supreme  Court  of 
North  Carolina.  Feb.  Term,  1901.)  C.  C. 
C!owan,  C.  A.  Moore,  and  Shepnerd  &  Shepherd, 
for  plaintiff.  Ferguson  &  Son,  J.  J.  Hooker, 
and  Merrimon  &  Merrimon,  for  defendant.  No 
opinion.     Affirmed. 

PALMER  V.  BARNARD  et  al.  (Supreme 
Court  of  North  Carolina.  Feb.  Term,  1901.) 
No  opinion.  Dismissed  for  failure  to  print  rec- 
ord. 


In  re  PENDLETON.  (Supreme  Court  of 
North  Carolina.  Feb.  Term,  1901.)  Appeal 
from  superior  court,  Pasquotank  connty.  E.  F. 
Aydlett,  for  petitioner.     No  opinion.    Affirmed. 
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PIPKIN  T.  WILMINGTON  A  W.  R.  00. 
Supreme  Court  of  North  Carolina.  Feb.  Term, 
001.)     Allen  &  Dortch  and  T.  B.  Womack,  for 

plaintiff.     F.   A.   Daniels,   for  defendant.     No 

opinion.     Affirmed. 


i' 


SIMMONS  et  al.  v.  MUTUAL  RESERVE 
FUND  LIFE  ASS*N.  (Supreme  Court  of  North 
Carolina.  June  4,  1901.)  Appeal  from  superior 
court,  Wake  count j;  Moore,  Judge.  Action  by 
F.  G.  Simmons  and  others  against  the  Mutual 
Reserve  Fund  Life  Association.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Affirm- 
ed. Hinsdale  &  Lawrence  and  Shepherd  & 
Shepherd,  for  appellant.  W.  W.  Clark,  T.  B. 
Womack  and  Simmons  &  Ward,  for  appellees. 

DOUGLAS,  J.  This  is  an  action  brought  to 
recover  the  assessments  which  the  plaintiff, 
F.  6.  Simmons,  has  paid  the  defendant  on  a 
contract  of  insurance  which  the  plaintiffs  al- 
lege has  been  unlawfully  canceled  by  the  de- 
fendant. Viewed  in  the  light  of  the  original 
contract,  the  facts  of  this  case  seem  to  bring  it 
within  the  principles  decided  in  Strauss  v.  As- 
sociation, 126  N.  C.  971,  36  S.  E.  352,  and  on  re- 
hearing at  this  term,  38  S.  E.  55.  It  seems  that 
the  plaintiffs  on  November  10,  1895,  commenced 
an  action  based  on  the  alleged  breach  of  the 
original  contract,  which  terminated  in  a  com- 
promise agreement  dated  October  81,  1896. 
What  might  have  been  the  proper  construction 
of  that  compromise,  or  its  legal  effect,  is  not  be- 
fore us,  as  it  seems  to  have  been  repudiated  by 
both  parties.  This  being  so,  the  parties  are 
relegated  to  their  former  contract.  Even  if  the 
second  contract  were  otherwise  in  force,  it  has 
been  admittedly  violated  by  tho  defendant,  who 
cannot  be  allowed  to  "approbnte  and  reprobate" 
the  same  instrument  in  tne  same  breat}i.  Such 
being  the  case,  we  see  no  error  in  the  judgment 
of  the  court  below.     Affirmed. 


STATE  v.  FORT.  (Supreme  Court  of  North 
Carolina.  Feb.  Term,  1901.)  Brown  Shep- 
herd and  Geo.  Rose,  for  the  State.  T.  H.  Sut- 
ton, for  defendant.     No  opiuion.    Affirmed. 


STATE  V.  NEWSOME.  (Supreme  Court  of 
North  Carolina.  Feb.  Term,  11)01.)  Appeal 
from  superior  court,  Pasquotank  county.  The 
Attorney  General,  for  the  State.  R.  B.  Peebles, 
for  defendant.     No  opinion.  "  Affirmed. 


STATE  V.  WHITAKER.  (Supreme  Court 
of  North  Carolina.  Feb.  Term,  19O10  The 
Attorney  General,  for  the  State.  J.  C.  L.  Har- 
ris, for  defendant.     No  opiuion.     Affirmed. 


STATE  V.  WILDER.  (Supreme  Court  of 
North  Carolina.  Feb.  Term,  1901.)  The  At- 
torney General,  for  the  State.  B.  C.  Beckwith, 
for  defendant.     No  opinion.     Affirmed. 


VANDEHBILT  v.  PIC1\ELSIMER.  Su- 
preme Court  of  North  Carolina.  June  7,  1901.) 
Appeal  from  superior  court,  Transylvania  coun- 
ty; Allen,  Judge.  Suit  by  G.  W.  Vanderbilt 
against  R.  J.  Pickelsimer  for  the  possession  of 
real  estate.  From  a  decree  in  favor  of  the 
plaintiff,  the  defendant  appeals.  Reversed.  Geo. 
A.  Shnford,  for  appellant.  Merrimon  &  Merrl- 
mon,  for  appellee. 

MONTGOMERY.  J.  The  plaintiff  undertook 
to  show  title  in  himself  to  the  tract  of  land 
described  in  the  complaint,  not  by  proving  title 
out  of  the  state  by  grant  and  mesne  convey- 
ances to  himself,  but  b^  showing  that  he  and 
the  defendant  each  claimed  the  land  from  a 


common  source.  Owing  to  the  confusion  in  the 
arrangement  of  the  evidence,  the  absence  of 
several  deeds  and  papers  which  are  of  impor- 
tance, and  fome  inconsistency  in  his  honor's 
rulings,  we  are  not  prepared  to  say  that  the 
plaintiff  made  out  his  claim,  and  we  think  the 
case  ought  to  go  back  for  a  new  trial.  It  must 
be  said  that  his  honor,  in  making  up  the  case 
on  appeal  (counsel  having  disagreed),  was  with- 
out his  notes  of  the  trial  or  other  papers,  and 
without  the  asBistance  of  counsel,  who  were  no- 
tified of  the  time  and  place,  but  did  not  attend. 
Without  fault  on  his  part,  months  elapsed  after 
the  trial  and  before  the  case  was  made  up.  He 
states  all  these  matters,  and  concludes  by  say- 
ing: "I  have,  after. the  lapse  of  so  long  a  time 
after  the  hearing  of  the  case,  under  the  circum- 
stances, labored  under  much  difficulty  in  pre- 
naring  a  statement,  which  is  not  satisfactory.** 
Kew  trial. 


WILLIAMS  V.  NORFOLK  &  &  R.  Go.  (Su- 
preme Oourt  of  North  Carolina.  Feb.  Term, 
1001.)  Appeal  from  superior  court.  Pasquo- 
tank county.  F.  D.  Winston  and  Alex.  La»- 
siter,  for  plaintifiP.  Geo.  Cowper,  for  defend- 
ant.    No  opinion.     Affirmed. 


WILLIAMS  T.  TATHAM.  (Supreme  Court 
of  North  Carolina.  Feb.  Term,  1901.)  Bourne 
\'  Parker,  for  plaintiff.  Dillard  &  Bell  and 
Busbee  &  Busbee,  for  defendant.  No  opinion. 
Affirmed. 


WILLIAMS  V.  WEST  ASHVILLB  &  S.  & 
RY.  CO.  (Supreme  Court  of  North  Carolina. 
Feb.  Term,  lixfl.)  No  opinion.  Settled  by  the 
parties. 


BAKER  V.  IRVINE.  (Supreme  Court  of 
South  Carolina.  July  13,  19010  Appeal  from 
common  pleas  circuit  court  of  Grreenville  coun- 
ty; Aid  rich,  Judge.  Action  by  J.  A.  Baker 
against  W.  H.  Irvine.  From  a  judgment  of 
the  circuit  court  reversing  a  Judgment  for 
plaint  iff,  he  appeals.  Reversed.  Blythe  & 
Blythe,  for  appellant.  Carey  &  McCullough 
and  Sbumon  &  Moouey,  for  respondent. 

POI*E,  J.  The  action  below  was  commenced 
before  the  magistrate  appointed  for  Bates  and 
Paris  Moimtaln  townships  of  Greenville  coun- 
ty to  recover  a  certain  sum  of  money.  After 
one  postponement  of  trial  by  the  defendant, 
the  cause  was  heard  on  December  6,  1899. 
Judgment  was  rendered  for  the  plaintiff. 
Thereupon  an  api>eal  was  taken  to  the  circuit 
court  for  Greenville.  Upon  due  notice,  the 
defendant,  at  the  trial  before  his  honor,  .fudge 
Aldrich,  raised  the  question  of  jurisdiction  in 
the  magistrate  who  neard  the  cause,  because 
such  nin.!;istrate  was  appointed  for  Bates  and 
Paris  Mountain  townships,  while  the  defend- 
ant resided,  not  in  Bates  or  Paris  Mountain 
townships,  but  resided  in  Greenville  township. 
The  circuit  judge  sustained  the  question  of 
jurisdiction  and  ordered  the  judgment  of  mag- 
istrate's court  reversed  and  annulled.  There- 
upon the  plaintiff  appealed  to  this  court  from 
such  judgment.  The  proceeding  and  grounds 
of  appeal  were  identical  with  those  just  dis- 
posed of  in  the*  action  of  Baker  ▼.  Irvine  (this 
day  filed)  39  8.  E.  252.  Our  Judgment  In  the 
present  action  must  be  the  same  as  it  was 
in  the  case  just  cited.  It  is  the  judgment  of 
this  court  tnat  the  judgment  of  the  circuit 
court  be  reversed,  am)  that  the  cause  be  re- 
manded to  the  circuit  court  to  hear  and  deter- 
mine the  questions  presented  by  the  defend* 
ant's  appeal  from  the  judgment  ot  the  mac* 
latrate'i  eoort* 
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BAKBH  T.  IRVINB.  (Supreme  Oourt  ot 
South  Carolina.  July  13,  1901 J  Ap^al  from 
common  pleas  circuit  court  of  Greenyille  coun- 
ty; Aldnch,  Judge.  Action  by  W.  O.  Baker 
against  W.  H.  Irvine.  From  a  judgment  of 
the  circuit  court  reversing  a  judgment  of  the 
magistrate  for  plaintiff,  he  appeals.  Revers- 
ed. Blythe  &  Blythe,  for  appellant.  Carey 
&  McCuUough  and  Shuman  &  Mooney,  for 
appellee. 

POPE,  J.  This  action  was  commenced  In 
the  magistrate's  court  for  Bates  and  Paris 
Mountain  townships  of  Greenville  county  for 
the  recovery  of  money.  After  one  postpone- 
ment at  the  instance  of  the  defendant,  the 
trial  was  held  on  the  Gth  December,  1809,  and 
resulted  in  a  judgment  for  the  plaintiff. 
Thereupon  an  appeal  was  taken  to  the  court 
of  common  pleas  for  Greenville  county,  and 
came  on  for  a  hearing  before  his  honor.  Judge 
James  Aldrich.  At  this  juncture  the  defend- 
ant raised  the  question  of  the  magistrate's 
jurisdiction,  because  he  was  the  trial  justice 
for  Bates  and  Paris  Mountain  townships, 
while  the  defendant  resided  in  Greenville 
township.  The  circuit  judge  sustained  the 
objection  of  the  defendant,  and  reversed  and 
vacated  the  judgment  of  the  magistrate. 
Thereupon  the  plaintiff  appealed  to  this  court; 
but,  inasmuch  as  the  proceedings,  the  judg- 
ment of  Judge  Aldrich,  and  the  grounds  of 
appeal  are  precisely  similar  to  those  fully  set 
out  in  the  case  of  Baker  v.  Irvine  (S.  C.)  39 
S.  E.  252),  our  judgment  in  this  case  must 
be  necessarily  the  same  as  the  case  just  cited, 
and  in  which  our  decision  has  been  filed  this 
day.  It  is  therefore  the  judgment  of  this 
court  that  the  judgment  of  the  circuit  court 
be  reversed,  and  that  the  action  be  remitted 
to  the  circuit  court  to  hear  and  determine  the 
questions  presented  by  the  appeal  of  the  de- 
fendant from  the  judgment  of  the  magistrate's 
court. 


BURNET,  County  Treasurer,  t.  ISRAEL 
et  al..  County  Com'rs.  (Supreme  Court  of 
South  Carolina.  July  22,  1901.)  Action  by 
Barnwell  R.  Burnet,  county  treasurer  of 
Charleston  county,  against  Israel  and  others, 
county  board  of  commissioners  of  Charleston 
county,  to  enjoin  defendants  from  auditing 
certain  claims  against  the  county.  Submission 
of  controversy  without  action.  Petition  dis- 
missed. G.  Duncan  Bellinger,  Atty.  Gen.,  for 
defendant. 

JONES,  J.  In  this  controversy  without  ac- 
tion, in  the  original  jurisdiction  of  this  court, 
the  plaintiff  seeks  to  enjoin  the  defendants, 
claiming  to  act  as  county  board  of  commis- 
sioners of  Charleston  county,  from  auditing, 
approving,  or  preparing  to  pay  claims  against 
the  county  of  Charleston,  on  the  ground  that 
the  defendants  are  not  a  legally  constituted 
board.  Having  in  the  case  of  Grocery  Co. 
V.  Burnet  (just  filed)  39  S.  E.  381,  determined 
that  the  said  county  board  of  commissioners 
is  legally  constituted,  for  the  reasons  therein 
stated,  this  is  controlled  thereby.  It  is  there- 
fore ordered  and  adjudged  that  the  petition 
for  injunction  be  dismissed. 


DONALDSON  T.  NBSBIT  et  al.  (Supreme 
Conrt  of  South  Carolina..  June  22.  1901.)  Ap- 
peal from  common  pleas  circuit  court  of 
Charleston  county;  Gary,  Judge.  Action  by 
Sydney  T.  Donaldson  against  Mitchell  Nesbit 
and  others.  From  an  order  of  reference,  de- 
fendants appeal.  Reversed.  Smythe,  Lee  & 
Frost  and  Walter  Hazard,  for  appdlants. 
Bryan  &  Bryan,  for  respondent 

GARY,  A.  J.  The  facts  of  this  case  are 
similar  to  those  in  the  case  of  Alston  v.  Lime- 
iLoqse,  89  8.  SL  192,  in  which  the  opinion  has 


Just  been  filed;  and,  as  the  principles  therein 
stated  are  applicable  to  this  case,  it  Is  only 
necessary  to  announce  the  jud^^ment  of  tUs 
court,  which  is  that  the  order  of  the  circuit 
court  be  reversed. 


DONALDSON  v.  NESBIT  et  al.  (Supreme 
Court  of  South  Carolina.  June  22,  1901.) 
Appeal  from  common  pleas  circuit  court  of 
Charleston  county;  Gary,  Judge.  Action  by 
Sydney  T.  Donaldson  against  Mitchell  Nesbit 
and  others.  From  an  order  granting  a  tem- 
porary injunction,  and  from  an  order  of  ref- 
erence, defendants  appeal.  Appeal  from  order 
granting  injunction  dismissed,  and  from  order 
of  reference  reversed.  Smythe,  Lee  &  Frost 
and  Walter  Hazard,  for  appellants.  Bryan 
&  Bryan,  for  respondent 

GARY,  A.  J.  The  facts  of  this  case  are 
similar  to  those  in  the  case  of  Alston  v.  Lime- 
house,  39  S.  E.  192,  in  which  the  opinion  has 
just  been  filed;  and,  as  the  principles  therein 
stated  are  applicable  to  this  case,  it  is  only 
necessary  to  announce  the  judgment  of  this 
court,  which  is  that  the  appeals  from  the  or- 
ders of  Judge  Gage  be  dismissed,  and  that  the 
order  of  Judge  Gary  be  reversed. 

WILLIAMS,  Sheriff,  v.  RICHLAND 
COUNTY.  (Supreme  Court  of  South  Caro- 
lina. July  13,  1901.)  Appeal  from  common 
pleas  circuit  court  of  Ridiland  county;  Town- 
send,  Judge.  Action  by  R.  B.  Williams,  sher- 
iff of  Richland  county,  against  Richland  coun- 
ty. From  an  order  reversing  the  judgment  of 
the  county  board  of  commissioners  disallowing 
the  claim,  the  county  appeals.  Reversed. 
Melton  &  Belser,  for  appellant  John  P. 
Thomas,  Jr.,  for  respondent. 

POPE,  J.  The  following  is  extracted  from 
the  statement  in  the  "case  of  appeal":  "On 
the  3d  day  of  April,  1899.  a  bill  of  indictment 
was  found  by  the  grana  jury  for  Richland 
county,  charging  W.  R.  Crawford  with  the 
murder  of  one  Mrs.  Stewart,  alleged  to  have 
been  committed  in  the  said  county  of  Rich- 
laud.  Subsequently,  on  motion  of  the  defend- 
ant, Crawford,  an  order  was  obtained,  chan- 
ging the  venue  from  Richland  county  to  Ker- 
shaw county,  and  the  case  so  removed  was 
thereafter  tried  at  the  June  term  of  the  court 
of  general  sessions  in  and  for  said  Kershaw 

county.     On  the  day  of  June,  1899,  R. 

B.  Williams,  sheriff  for  Kershaw  county,  pre- 
sented an  itemized  claim,  duly  verified,  to  the 
county  supervisor  for  the  county  of  Richland, 
for  the  mileage,  fees,  and  expenses  of  the 
said  R.  B.  Williams  on  account  of  and  incident 
to  said  trial,  amounting  in  the  aggregate  to 
the  sum  of  $24.29,  all  of  which  accrued  sub- 
sequent to  tne  order  changing  the  venue  as 
aforesaid.  The  following  is  a  copy  of  the 
account  as  presented:  'State  v.  W.  R.  Craw- 
ford. Murder.  Account  for  Witnesses  Arrest- 
ed in  Richland  County  and  Brought  to  Cam- 
den in  the  W.  R.  Crawford  Case:  Camden, 
S.  C,  June  7,  1899.  County  Board  of  Com- 
missioners of  Richland  County,  to  R.  B.  Wil- 
liams, Sheriff,  Dr.  To  124  miles  travel  at 
6  cents  per  mile,  $7.44;  railroad  fare  for  dep- 
uty from  Camden  to  Columbia,  $1.85;  railroad 
fare  for  deputy  and  four  witnesses  from  Co- 
lumbia to  Camden,  $9.25;  to  board  and  lodg- 
ing for  deputy,  $1.60 ;  to  4  arrests,  $4,  and  tele- 
gram, 25  cents,  $4.25,— $24.29.'  This  daim 
was  disallowed  by  the  county  board  of  com- 
missioners for  Richland  county  in  the  follow- 
ing order:  'Upon  hearing  the-  testimony  In 
regard  to  this  claim,  payment  of  the  same  is 
refused.'  An  appeal  was  then  taken  to  the 
circuit  court  for  Kichland  county,  which  came 
on  to  be  heard  by  his  honor,  Judge  Town- 
send,  who  passed  the  following  judgment: 
'The  above-entitled  case^  like  the  case  of  Ker- 
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ehtLW  County  t.  Richland  Oounty,  was  an  ap- 
peal from  the  decision  of  the  county  board  of 
commissioners  of  Richland  county.  The  ap- 
peal raised  the  same  question  as  was  raised 
in  the  appeal  in  the  last-mentioned  case,  to 
wit,  the  liability  of  Richland  county  for  the 
expenses  of  the  trial  in  Kershaw  county  of 
the  case  of  the  State  against  William  R.  Craw- 
ford, and,  in  fact,  the  two  cases  were  heard 
together.  The  claim  in  this  case  was  for  the 
fees  and  mileage  of  the  sheriff  of  Kershaw 
county  incurred  in  connection  with  said  trial. 
The  conclusion  which  I  have  reached  in  the 
said  case  necessarily  controls  this  case,  and 
the  appeal  must  be  sustained.  It  is  accord- 
ingly adjudged  and  decreed  that  the  decision 
and  judgment  below  be  set  aside,  and  that  the 
county  Doard  of  commissioners  of  Richland 
county  do  audit  the  said  claim,  and  order  the 
same  to  be  paid  as  a  valid  and  legal  claim 
against  Richland  county.*  Whereupon  the  de- 
fendant appealed  to  this  court  upon  the  single 
ground:  ^Because  his  honor  erred  in  finding 
as  matter  of  law  that  the  claim  of  R.  B.  Wil- 
liams, sheriff  of  Kershaw  county,  herein,  con- 
stitutes a  legal  and  valid  claim  against  Rich- 
land county,  and  that  the  county  board  of  com- 
missioners for  Richland  county  erred  in  de- 
clining to  allow  and  pay  the  same,  whereas, 
it  appearing  that  all  of  the  items  of  said 
claim  accrued  after  the  order  changing  the 
venue  from  Richland  county  to  Kershaw  coun- 


ty and  during  the  trial  of  the  cause  so  trans- 
ferred in  said  Kershaw  county,  his  honor 
should  have  held  that  the  same  does  not  con- 
stitute a  legal  and  valid  claim  against  said 
Richland  county,  and,  so  holding,  should  have 
dismissed  the  appeal.' "  We  have  determined, 
for  the  reasons  set  out  in  the  case  of  Kershaw 
County  V.  Richland  County,  39  S.  E.  263,  this 
day  filed,  to  sustain  the  appeal  and  reverse  the 
circuit  judgment.  It  is  the  judgment  of  this 
court  that  the  judgment  of  the  circuit  court 
be  reversed,  and  that  the  cause  be  recommit- 
ted to  the  circuit  court,  with  direction  that  a 
judgment  be  there  formulated  dismissing  the 
appeal  of  R.  B.  Williams,  as  sheriff,  etc.,  from 
the  order  of  the  board  of  county  commissioners 
for  Richland  county  disallowing  his  claim  pre- 
sented to  said  board. 


In  re  JOnNSTON.  (Supreme  Court  of 
North  Carolina.  Feb.  Term,  1901.)  Bayhis 
Cade,  for  petitioner.  Busbee  &  Busbee  and 
Argo  &  Snow,  for  respondent.  No  opinion. 
Judgment  affirmed. 


STATE  V.  COUNCIL.  (Supreme  Court  of 
North  Carolina.  Feb.  Term,  1901.)  Brown 
Shepherd  (N.  A,  Sinclair,  by  brief,  with  the 
Aftorney  (Jeiieral),  for  the  State.  T.  H.  Sut- 
ton, for  defendant.  No  opinion.  Motion  for 
new  trial  denied.     Judgment  affirmed. 
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